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HOUSE BILL NO. 413 

INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN, 
ELLISON, HOFFMAN, ANDERSON, SPAETH 

IN THE HOUSE 

1989 INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

1989 FIRST READING. 

1989 COMMITTEE RECOMMEND BILL 
DO PASS. REPORT ADOPTED. 

1989 PRINTING REPORT. 

1989 SECOND READING, DO PASS. 

1989 ENGROSSING REPORT. 

1989 THIRD READING, NOT PASSED. 

ON MOTION, TAKEN FROM THIRD READING AND 
REREFERRED TO COMMITTEE 
ON NATURAL RESOURo·::;. 

1989 COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

1989 PRINTING REPORT. 

1989 SECOND READING, DO PASS. 

1989 ENGROSSING REPORT. 

1989 THIRD READING, PASSED. 
AYES, 93; NOES, 3. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

1989 INTRODUCED AND REFERRED TO COMMlT'l' F 
ON AGRICULTURE, LIVESTOCK & l RRIGA'r LON. 



MARCH 20, 1989 

MARCH 21, 1989 

MARCH 23, 1989 

MARCH 30, ~989 

MARCH 31, 1989 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 47; NOES, 2. 

RETURNED TO HOUSE WITH ~~ENDMENTS. 

IN THE HOUSE 

RECEIVED FRU1 SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CO,~CURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A 

WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE 

HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENAC'fED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 85-5-101, MCA, is amended to read: 

"85-5-101. Appointment of water commissioners. ( 1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it shall-be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 15% of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

corrunissioners shall have authority to admeasure and 

distribute to the parties owning ~ater rights in the source 

affected by the decree the waters to which they are 
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entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15% of the water rights affected and ~hey are 

unable to obtain the water to which they are entitled, the 

judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

tZt--Wh~~-the-ex~~t~ng-right~-o£-~tl-app~opr~ater~ f~em 

a-so~~ee-or-in-an-ere6--have--been--dete~m±ned--±n--a -fin~~ 

dee~ee--±~~tled--~nder--ehapter-Z-ef-this-tit~e,-the-~tldge-o~ 

the-dt~triet-eo~rt-shail-tlpoft-a~p~ieat±on-by-the-- -department 

of--nattlral--resotlrees--and--~on~ervat±on--appoint--a--water 

eommis~±oner7-~he-water-eommiss±oner-~hai~-distrib~te-t~-the 

appr~pr~etors,~£rom-the-~etlree-or-in-the-a~ear-the-wftrer·--to 

wnich-they-are-ent±t7~d~ 

t3till The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have stleh stored waters 

distributed by the water commissioners appointed by ~aiO the 

district court. The court may ~hereupon make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute ~tlch stored water when and as releasPd 

to water users entitled to the use thereof 9f _ _!~y_c~-~. 

-2- I N T R 0 D U C E D 
H8 '113 
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t4t1ll At the time of the appointment of sueh ~ water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

distributed waters, including permittees and certificate 

5 holders, shall pay their proportionate share of stlch fees 

6 and compensation. 

7 tStl!l Upon the application of the board or boards of 

8 one or more irrigation districts entitled to the use of 

9 water stored in a reservoir which is turned into the natural 

10 channel of any stream and withdrawn or diverted at a point 

11 downstream for beneficial use, the district court of the 

12 judicial district wherein the most irrigable acres of the 

13 irrigation district or districts are siluated may appoint a 

14 water commissioner to equitably admeasure and distribute 

15 soen stored water to said the irrigation district or 

16 districts from the channel of the stream into which it has 

17 been turned. A commissioner appointed under this subsection 

1a has the powers of any commissioner appointed under this 

19 chapter, limited only by the purposes of this subsection. 

20 His compensation is set by the appointing judge and paid by 

21 each district and other users of stored water affected by 

22 the admeasurement and distribution of soen the stored water. 

23 In all other matters the provisions of this chapter apply so 

24 long as they are consistent with this subsection.'' 

25 NEW SECTION. Section 2. Effective date. [This act J is 

-3-

1 effective on passage and approval. 

-End-

-4-
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APPROVED BY COMMITTEE 
ON JUDICIARY 

~'211:: BILL NO. 113 
INTRODUCED BY it£.;1:.£=~ ~ c~ <,, •<I( 

.:J/'!f--'! #-~? ~,-~ ~~--·-"""""-~ -,-----

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A 

WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE 

HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 85-5-101, MCA, is amended to read: 

"85-5-101. Appointment of waler commissioners. ( 1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it ~nail-be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 15% of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners ~ha:!:::l: have authority to admeasure and 

distribute to the parties owning water rights in the source 

affected by the decree the waters to which they are 

~ ... '""""''"' '""""' 
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1 entitled, according to their rights as fixed by the decree 

2 and by any certificates and permit~ issued under chapter 2 

3 of this title. When petitioners make proper showing that 

4 they are not able to obtain the application of the owners of 

5 at least 15% of the water rights affected and they are 

6 unable to obtain the water to which they are entitled, the 

7 judge of the district court having jurisdiction may, in his 

8 discretion, appoint a water commissioner. 

9 tit -When-the-exi~ting-right~-of-·a:!::±-~ppropriator~-Erom 

10 ~-~ottree-or-in-an-area--~a~e--been--deterMined--in---a--E±na:!:: 

11 deeree--i~~tted--tlnder--ehapter-~-of-thi~-tit±e,-tne-;ttdg~-oE 

12 the-d±~triet-eottrt-~he:l:::l:-ttpon-app:l:±eat±on-by--the--department 

13 o£--nattlral--re~ottree~--and--eon~er~atio~---appo±nt--a--water 

14 eommi~sionero-~he-w~ter-eomm±~~iefter-~h~±~-a±~tribtlte-te-~he 

15 apprepriator~y-£rom-the-~ottree-er-in-the-areey-the--wa~er--te 

16 whieh-they-ere-entit:!::eOo 

17 t3tl_2l_ The department of natural resources and 

18 conservation or any person or curporation operating under 

19 contract with the department or any other owner of stored 

20 waters may petition the court to have ~tleh stored waters 

21 distributed by the water commissioners appointed by ~aia the 

22 district court. The court may t~erectpan make an order 

23 requiring the commissioner or commissioners appointed by the 

24 court to distribute 3~eh stored water when and as released 

25 to water users entitled to the use there~f of ~he water. 

-2- SECOND READING 

HB ~\~ 
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t4tlll At the time of the appointment of ~tteh ~ water 

commissioner or commissioners, the district court shall fix 

the their compensation, and the owners and users of 

4 distributed waters, including permittees and certificate 

5 holders, shall pay their proportionate share of ~tteh fees 

6 and compensation. 

7 t5ti!l Upon the application of the board or boards of 

8 one or more irrigation districts entitled to the use of 

9 water stored in a reservoir which is turned into the natural 

10 channel of any stream and withdrawn or diverted at a point 

11 downstream for beneficial use, the district court of the 

12 judicial district wherein the most irrigable acres of the 

13 irrigation district or districts are situated may appoint a 

14 water commissioner to equitably admeasure and distribute 

15 ~tleh stored water to ~aie the irrigation district or 

16 districts from the channel of the stream into which it has 

17 been turned. A commissioner appointed under this subsection 

18 has the powers of any commissioner appointed under this 

19 chapter, limited only by the purposes of this subsection. 

20 His compensation is set by the appointing judge and paid by 

21 each district and other users of stored water affected by 

22 the admeasurement and distribution of ~~eh the stored water. 

23 In all other matters the provisions of this chapter apply so 

24 long as they are cuiJsistPnt with this subsection.'' 

25 NEW SECTION. Section 2. Effective date. [This act] is 

-3-

l effective on passage and approval. 

-End-

-4-

LC 1252/01 
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HOUSE BILL NO. 413 

APPROVED BY COHN. 0" 
NATURAL RESOURCES 

AS AMENDED 

INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN, 

ELLISON, HOFFMAN, ANDERSON, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

APPLY TO THE DISTRICT COURT FOR MANDATORY APFOINTMENT OF A 

HATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE 

HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-5-101, MCA, is amended to rE!ad: 

•ss-s-101. Appointment of water commissioners. (1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it ~hall-be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 15% of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners ~haH have authority to admeasure and 

distribute to the parties owning water rights in the source 
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affected by the decree the waters to which they are 

entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15\ of the water rights affected and they are 

unable to obtain the water to which they are entitled, the 

judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

tZt--When-the-ex±st±~9-r±9ht~-oE-a±±-8ppropr±8tors-£rom 

a-~oure~-or-in-an-area--hav~--b~en--de~ermined--in--a--fina% 

~eeree--issued--under--ehapter-?-of-th±s-t±tiey-the-judqe-o~ 

the-distriet-eottrt-sha%±-ttpon-appiieation-by-the--department 

ef--natura~--re~ottrees--a~d--eon~e~~ation--appoint--a--water 

eommi~~ioner.-The-water-eomm±~s~one~-shaii-di~tribHte-~o-the 

appropriators,-from-the-sottree-or-±~-the-area,-the-water--to 

whie"-they-are-entitled. 

(2) WHEN THE EXISTING RIGHTS OF ALL APPROPRIATORS FROM 

A SOURCE OR IN AN AREA HAVE BEEN DETERMINED IN A FINAL 

~E~~~_ISSUED UNDER CHAPTER 2 OF THIS TITLE, THE JUDGE OF 

THE DISTRICT COURT MAY UPON APPLICATION BY BOTH THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION AND ONE OR 

MORE HOLDERS OF VALID HATER RIGHTS IN THE SOURCE APPOINT A 

HATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE 

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE 

-2- HB 413 
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WATER TO WHICH THEY ARE ENTITLED. 

t3ti!il!l The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have ~~eh stored waters 

distributed by the water commissioners appointed by ~a~d the 

district court. The court may ~hereHpon make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute ~tteh stored water when and as released 

to water users entitled to the use ~hereof of the water. 

t4tiiii!l At the time of the appolntment of ~tteh a 

water commissioner or commissioners, the district court 

shall fix their compensation, and the owners and users of 

the distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of Stleh fees 

16 and compensation. THE JUDGE MAY INCLUDE THE DEPARTMENT IN 

17 THE APPORTIONMENT OF COSTS IF IT APPLIED FOR THE APPOINTMENT 

18 OF A WATER COMMISSIONER UNDER SUBSECTION (2), 

19 t5t~ Upon the application of the board or boards 

20 of one or more irrigation districts entitled to the use of 

21 water stored in a reservoir which is turned into the natural 

22 channel of any stream and withdrawn or diverted at a point 

23 downstream for beneficial use, the district court of the 

24 judicial district wherein the most irrigable acres of the 

25 irrigation district or districts are situated may appoint a 

-3- HB 413 
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water commissioner to equitably admeasure and distribute 

s~eh stored water to sa±d the irrigation district or 

districts from the channel of the stream into which it has 

been turned. A commissioner appointed under this subsection 

has the powers of any commissioner appointed under this 

chapter, limited only by the purposes of this subsection. 

His compensation is set by the appointing judge and paid by 

each district and other users of stored water affected by 

the admeasurement and distribution of ~aeh the stored water. 

In all other matters the provisions of this chapter apply so 

long as they are consistent with this subsection." 

NEW SECTION. Section 2. Effective date. [This act] is 

effective on passage and approval. 

-End-

-4- HB 413 
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it~ BILL NO. 11.3 
INTRO~CE~ ~y ~ ?;f!;;i ;if= G 1,, k,l1 

..1lff. ~~~,..__-._ ~ 

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A 

WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE 

HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-5-101, MCA, is amended to read: 

•ss-5-lOla Appointment of water commissioners. {1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it ehali-be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 15% of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners ~haH have authority to admeasure and 

distribute to the parties owning water rights in the source 

affected by the decree the waters to which they are 
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entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15% of the water rights affected and they are 

unable to obtain the water to which they are entitled, the 

judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

tit--W~e~-t~e-existing-r±ght~-e£-ai±-appropr±eter~-£rom 

e-~ettree-or-in-an-area--heve--~een--determ±~ed--i~--8--f±~al 

deeree--is~~ed--ttnder--ehapter-~-of-th±~-title,-the-j~dge-e£ 

the-d±str~et-eottrt-shal±-ttpon-appT±eat±on-by-the--department 

e£--natttrai--re~ottree~--and--eonservat±ert--appo~nt--a--water 

eommi~~ionero-Phe-water-eommissioner-~hai~-distrib~te-to-the 

appropr±ators,-£rom-the-sottree-or-±n-the-area7 -the-water--to 

wh±eh-they-are-entitledo 

f3till The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have ~neh stored waters 

distributed by the water commissioners appointed by ~aid the 

district court. The court may t~eretipon make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute ~nen stored water when and as released 

to water users entitled to the use tnereof of the water. 

-2- THIRD READING 

-H P; 4-l '3 
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t+till At the time of the appointment of saeh ~ water 

commissioner or commissioners, the district court shall fix 

their compensation, and the owners and users of the 

4 distributed waters, including permittees and certificate 

5 holders, shall pay their proportionate share of ~~eh fees 

6 and compensation. 

7 tStl!l Upon the application of the board or boards of 

8 one or more irrigation districts entitled to the use of 

9 water stored in a reservoir which is turned into the natural 

10 channel of any stream and withdrawn or diverted at a point 

11 downstream for beneficial use, the district court of the 

12 judicial district wherein the most irrigable acres of the 

13 irrigation district or districts are situated may appoint a 

14 water commissioner to equitably admeasure and distribute 

15 sHeh stored water to ~a±d the irrigation district or 

16 districts from the channel of the stream into which it has 

17 been turned. A commissioner appointed under this subsection 

18 has the powers of any commissioner appointed under this 

19 chapter, limited only by the purposes of this subsection. 

20 His compensation is set by the appointing judge and paid by 

21 each district and other users of stored water affected by 

22 ~he admeasurement and distribution of stteh the stored water. 

23 In 'all Othe-r matters the provisions of this chapter apply so 

24 long as t-hey are consistent with this su-bsection." 

25 NE:W SECTION. Section 2. Effective date. [This act] is 

-3-

l effective on passage and approval. 

-End-

-4-

LC U62/0l 
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BOUSE BILL NO. 413 

INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN, 

ELLISON, HOFFMAN, ANDERSON, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF 

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO 

APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A 

WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE 

HAS BEEN ISSUED; AKENDING SECTION 85-5-101, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-5-101, MCA, is amended to read: 

•as-5-101. Appointaent of water coeaissioners. (1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or other source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it shall-be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon the 

application of the owners of at least 15\ of the water 

rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners shaY~ have authority to admeasure and 

distribute to the parties owning ~ater rights in the source 
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affected by the decree the waters to which they are 

entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15\ of the water rights affected and they are 

unable to obtain the water to which they are entitled, the 

judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

tit--Wh~ft-th~-exi~tift9-riqhts-of-a%i-app~opriators-from 

a-soure~-er-in-aft-area--have--beeft--det~~mined--in--a--Eiftal 

dee~~e--issued--uftd~r--ehapter-~-ef-this-titieT-the-1udqe-o£ 

th~-distriet-eettrt·-shai%-upen-e:pptieatien-by-t:he--depe~tmeni: 

ot--na~u~al--reso~re~e--and--eoft~~rvatien--appo~ft~--a--wa~er 

eommissionero-~he-va~er-eommiee~efter-ehall-di~~ribut:e-to-the 

appropriatorsr-from-tft~-se~ree-or-ift-th~-area7 ~the-water--to 

whieh-they-are-entitledo 

(2) WHEN THE EXISTING RIGHTS OF ALL APPROPRIATORS FROM 

A SOURCE OR IN AN AREA HAYE BEEN DETERMINED IN A FINAL 

Q~~EE ISSUED UNDER CHAPTER 2 OF THIS TITLE, THE JUDGE OF 

THE DISTRICT COURT MAY UPON APPLICATION BY BOTH THE 

DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION AND ONE OR 

MORE BOLDERS OF VALID WATER RIGHTS IN THE SOURCE APPOINT A 

WATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE 

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE 

-2- HB 413 
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WATER TO WHICH THEY ARE ENTITLED. 

t3tt!tlll The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have Stleh stored waters 

distributed by the water commissioners appointed by ~8id the 

district court. The court may therenpoft make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute ~tleh stored water when and as released 

to water users entitled to the use th~reof of the water. 

t4t±iiiil At the time of the appointment of ~tleh ~ 

water commissioner or commissioners, the district court 

shall fix their compensation, and the owners and users of 

the distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of ~~eh fees 

and compensation. THE JUDGE MAY INCLUDE THE DEPARTMENT IN 

THE APPORTIONMENT OF COSTS IF IT APPLIED FOR THE APPOINTMENT 

18 OF A WATER COMMISSIONER UNDER SUBSECTION (2). 

19 t5tt~l Upon the application of the board or boards 

20 of one or more irrigation districts entitled to the use of 

21 water stored irt a reservoir which is turned into the natural 

22 channel of any stream and withdrawn or diverted at a point 

23 downstream for beneficial use, the district court of the 

24 judicial district wherein the most irrigable acres of the 

25 irrigation district or districts are situated may appoint a 
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water commissioner to equitably admeasure and distribute 

sueh stored water to said ~ irrigation district or 

districts from the channel of the stream into which it has 

been turned. A commissioner appointed under this subsection 

has the powers of any commissioner appointed under this 

chapter, limited only by th@ purposes of this subsection. 

His compensation is set by the appointing judge and paid by 

each district and other users of stored water affected by 

the admeasurement and distribution of SHeh the stored water. 

In all other matters the provisions of this chapter apply so 

long as they are consistent with this subsection." 

NEW SECTION. Section 2. Effective date. [This act) is 

effective on passage and approval. 

-End-
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SENATE STANDING COMMITTEE REPORT 

March 20, 1989 

MR. PRESIDENT: 
We, your committee on Agriculture, Livestock, and Irrigation, 

having had under consideration HB 413 (third reading copy-- blue), 
respectfully report that HB 413 be amended and as so amended be 
concurred in: 

1. Title, line 5. 
Strike: "REMOVING AUTHORITY OF" 
Insert: "ALLOWING" 

2. Title, line 6. 
Following: "CONSERVATION" 

Sponsor: Westlake (Boylan) 

Insert: ", IN CONJUNCTION WITH ONE OR MORE HOLDERS OF VALID WATER 
RIGHTS IN THE SOURCE," 

3. Title, line 7. 
Strike: "MANDATORY" 

4. Title, line 9. 
Following: "ISSUED;" . 
Insert: "PROVIDING THAT THE DEPARTMENT HAY BE INCLUDED IN THE 

APPORTIONMENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A 
WATER COMMISSIONER;" 

AND AS AMENDED BE CONCURRED IN 

Signed: 

SENATE 
~~~ Yl1 
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HOUSE BILL NO. 413 

INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN, 

ELLISON, HOFFMAN, ANDERSON, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT REMBYlNG--A~~HBRt~¥--BP 

ALLOWING THE DEPARTMENT OF NATURAL RESOURCES AND 

CONSERVATION, IN CONJUNCTION WITH ONE OR MORE HOLDERS OF 

VALID WATER RIGHTS IN THE SOURCE, TO APPLY TO THE DISTRICT 

COURT FOR MANBATBRY APPOINTMENT OF A WATER COMMISSIONER IN A 

SOURCE OR AREA WHERE A FINAL DECREE HAS BEEN ISSUED; 

PROVIDING THAT THE DEPARTMENT MAY BE INCLUD~_[) IN THE 

APPORTIONMENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A 

WATER COMMISSIONER; AMENDING SECTION 85-5-101, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MON'rANA: 

Section 1. S<>ction 85-5-101, MCA, is amended to r<>ad: 

•as-5-101~ Appointment of water commissione~s~ (1) 

Whenever the rights of persons to use the waters of any 

stream, ditch or extension of ditch, watercourse, spring, 

lake, reservoir, or ather source of supply have been 

determined by a decree of a court of competent jurisdiction, 

it ~hall--be is the duty of the judge of the district court 

having jurisdiction of the subject matter, upon th<> 

application of the owners of at least 15\ of the water 
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rights affected by the decree, in the exercise of his 

discretion, to appoint one or more commissioners. The 

commissioners ~heii have authority to admeasure and 

distribute to the parties owning water rights in the source 

affected by the decree the waters to which they are 

entitled, according to their rights as fixed by the decree 

and by any certificates and permits issued under chapter 2 

of this title. When petitioners make proper showing that 

they are not able to obtain the application of the owners of 

at least 15\ of the water rights affected and they are 

unable to obtain the water to which they are er1titled, the 

judge of the district court having jurisdiction may, in his 

discretion, appoint a water commissioner. 

t~t--Wh~n-the-exi~ting-right3-o£-eii-approprietor~-Erom 

a--so~ree--or--±n--an--erea--heve-be~"-rle~ermi~ed-in-a-final 

deeree-±s~tterl-ttnrler-ehap~er-~-of-~his-titte,--the--j~d9e--o£ 

the--di~triet-eo~rt-shell-tlpon-applieatio~-~y-the-depertment 

o£--nattlral--resotlrees--and--eon~er~a~ion--app~±~t--a--water 

eommi~~ionero-~he-water-eommissioner-sh8ll-distribtlte-te-the 

ap~rop r-iater ~~--from-the- ~ottree-or- in-- the-area.,- the -'Water- to 

wh±eh-they-are-entitledo 

(2) WHEN THE EXISTING RIGHTS OF ALL APPROPRIATORS FROM 

A SOURCE OR IN AN AREA HAVE BEEN DETERMINED IN A FINAL 

DECREE ISSUED UNDER CHAPTER 2 OF THIS Tl'rLE, THE JUDGE OF 

THE DISTRICT COURT MAY UPON APPLICATION BY BOTH THE 
---~--
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DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION AND ONE OR 

MORE HOLDERS OF VALID WATER RIGHTS IN THE SOURCE APPOINT A 

WATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE 

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE 

WATER TO WHICH THEY ARE ENTITLED. 

t3t1!11ll The department of natural resources and 

conservation or any person or corporation operating under 

contract with the department or any other owner of stored 

waters may petition the court to have e~eh stored waters 

distributed by the water commissioners appointed by said the 

district court. The court may there~po~ make an order 

requiring the commissioner or commissioners appointed by the 

court to distribute sueh stored water when and as released 

to water users entitled to the use thereof of the water. 

t4tiiilil At the tlme of the appointment of stteh ~ 

water commissioner or commissioners, the district court 

shall fix their compensation, and the owners and users of 

the distributed waters, including permittees and certificate 

holders, shall pay their proportionate share of a~eh fees 

and compensation. THE JUDGE MAY INC!.UDE THE DEPARTMENT _ _I_r.l 

THE APPORTIONMENT OF COSTS IF IT APPLIED FOR THE APPOINTMENT 

OF A WATER COMMISSIONER UNDER SUBSECTION (2). 

23 tStf!iiiL Upon the application of the board or boards 

24 of one or more irrigation districts entitled to the use of 

25 water stored in a reservoir which is turned into the natural 
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channel of any stream and withdrawn or diverted at a point 

downstream for beneficial use, the district court of the 

judicial district wherein the most irrigable acres of the 

irrigation district or districts are situated may appoint a 

water commissioner to equitably admeasure and distribute 

sHeh stored water to ~ftid the irrigation district or 

districts from the channel of the stream into which it has 

been turned. A commissioner appointed under this subsection 

has the powers of any commissioner appointed under this 

chapter, limited only by the pu~poses of this subsection. 

His compensation is set by the appointing judge and ~aid by 

each district and other users of stored water affected by 

the admeasurement and distribution of s~eh ~stored water. 

In all other matters the provisions of this chapter apply so 

long as they are consistent with this subsection.'' 

NEW SECTION. Section 2. Effective date. [This act] is 

effective on passage and approval. 

-End-
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