HOUSE BILL NO. 413

INTRCDUCED BY WESTLAKE, BOYLAN, HOFMAN,
ELLISON, HOFFMAN, ANDERSON, SPAETH

IN THE HOUSE

JANUARY 25, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 26, 1989 FIRST READING.

FEBRUARY 3, 1989 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADCPTED.

FEBRUARY 4, 1989 PRINTING REPCRT.

FEBRUARY 6, 1989 SECOND READING, DO PASS.

FEBRUARY 7, 1989 ENGRCSSING REPORT.

FEBRUARY 8, 19893 THIRD READING, NOT PASSED.

ON MOTION, TAKEN FROM THIRD READING AND
REREFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FEBRUARY 14, 1989 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 15, 1989 PRINTING REPCRT,
FEBRUARY 16, 1989 SECOND READING, DO PASS,
FEBRUARY 17, 1989 ENGROSSING REPORT.
FEBRUARY 18, 1989 THIRD READING, PASSLD,

AYES, 93; NOES, 3,
TRANSMITTED TO SENATE,
IN THE SENATE

FEBRUARY 28, 1989 INTRODUCED AND REFERRED TO COMMITT:E
ON AGRICULTURE, LIVESTOCK & 1RRIGATION.
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COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 47; NOES, 2.

RETURNED TO HOUSE WITH AMENDMENTS.

IN THE HOUSE

RECEIVED FRuM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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£ BILL NOC. ‘;//:5

INTRODUCED BY

/ M%v -

A BILL POR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO
APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A
WATER COMMISSTONER IN A SOURCE OR AREA WHERE A FINAL DECREE
HAS BEEN ISSUED; AMENDING SECTION B5-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 85-5-101, MCA, is amended to read:
"85-5-101. Appointment of water commissioners. (1)

Whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have been
determined by a decree of a court of competent jurisdiction,
it shaii-be is the duty of the judge of the district court
having jurisdiction cof the subject matter, upon the
application of the owners of at least 15% of the water
rights affected by the decree, in the exercise of his
discretion, to appoint one o©Or more commissioners. The
commissioners shati have authority to admeasure and
distribute to the parties owning water rights in the source

affected by the decree the waters to which they are
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entitled, according te their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When petitioners make proper showing that
they are not able to obtain the application of the owners of
at least 15% of the water rights affected and they are
unable to obtain the water to which they are entitled, the
judge of the district court having iurisdiction may, in his
discretion, appoint a water commissioner.

t24~-When-the-existing rights-of-ali-appreopriatora-from
a-mouree-or-tn-an-area--have--been--derermined-—tn-——a--—tinaz
deerea—-izsued--under--chapter—2-of-this-titte;-the-judge-of
the-district-court-shati-upon-apptication-by-the- -departmenc
of-—mattiral--ressorces —and--conservation--appotnt--a--warer
commisstaner--Phe-water—ecommiasiener-shatr-distribute-te-the
appropriatarsy—from-the-sedree-or-in-the-arear;-the-water -to
which-theg-are-entztieds

+3¥{2) The department of natural resources and
conservation or any perscn or corparation operating under
contract with the depattment or any other owner of stored
waters may petition the court to have suech stored waters
distributed by the water commissiocners appointed by saixd the
district court. The court may thereupon make an order
requiring the commissioner or commissioners appointed by the
court to distribute such stored water when and as released

to water users entitled to the use theresf of the water.

. INTRODUCED BILL

HB Y13
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t43(3) At the time of the appointhent of sueh a water
commissioner or commissioners, the district court shall fix
their compensation, and the owners and users of the
distributed waters, including permittees and certificate
holders, shall pay their proporticnate share of such fees
and compensation.

£5>(4) Upon the application of the board or boards of
cne or meore irrigation districts entitled to the use of
water stored in a reservoir which is turned into the natural
channel of any stream and withdrawn or diverted at a point
dewnstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the
irrigation district or districts are situated may appoint a
water commissioner to equitably admeasure and distribute
such stored water to =atd the irrigation district or
districts from the channel of the stream into which it has
been turned. A commissioner appointed under this subsection
has the powers of any commissioner appointed under this
chapter, 1limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distributicon of such the stored water,
In all other matters the provisions of this chapter apply so

long as they are consistent with this subsection.”

NEW SECTION. Section 2. Effective date. [This act] is

....3_

1

effective on passage and approval.

-End-

LC 1252/01
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APPROVED BY COMMITTEE
ON JUDICIARY

BILL NO. ‘//ci

INTRODUCED BY

s ézﬂﬂgébhnnz .
A BILL FOR AN ACT ENTITLED: "“AN ACT REMOVING AUTHORITY OF
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO
APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A
WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE
HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE Qf THE STATE OF MONTANA:
Section 1. section 85-5-101, MCA, is amended to read:
"85-5-101. Appointment of water commissioners. (1)

Wnenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have Dbeen
determined by a decree of a court of competent jurisdiction,
it shati-be is the duty of the judge of the district court
having jurisdiction of the subject matter, upon the
application of the owners of at least 15% of the water
rights affected by the decree, in the exercise of his
discreticon, to appoint one or mere commissioners. The
commissioners shattl have authority to admeasure and
distribute to the parties owning water rights in the source

affected by the decree the waters to which they are
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entitled, according to their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When pétitioners make proper showing that
they are not able to obtain the application of the owners of
at least 1%% of the water rights affected and they are
unable to obtain the water ta which they are entitled, the
judge of the district court having jurisdiction may, in his
discretion, appeoint a water commissioner.

t2)--When-the-exitating-righta-ef att-appropriatora-from
a-dcurce-sr—-itn-an-area--have--been--determined--in--a--€tnat
decree-—itaauned--under--chapter-2-of-thrs-tritle;-che-judge-of
the-distriet-coure-shatri-upon-appiteatton-by-the-~department
af--natural--reseurees--and--censervatien-—appotnt--a--water
ecommissioners-Phe-water-commisstoner-shati-distribute-te-the
appropriatorsy;-fram-the-source-er-in-the-area;-the water——ta
which-they-are-entitleds

+3+(2) The department of natural resources and
conservation or any person or c¢orporation operating under
contract with the department or any other owner of stored
waters may petition the court to have sweh stored waters
distributed by the water commissioners appointed by =said the
district ccurt. The court may tmerespon make an order
requiring the commissioner or commissioners appointed by the
court to distribute sueh stored water when and as released

to water users entitled to the use thereof of the water.

_,.  SECOND READING

HE 415
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t4¥3(3) At the time of the appeintment of auech a water
commissioner or commissioners, the district court shall fix
their compensation, and the owners and users of the
distributed waters, including permittees and certificate
holders, shall pay their proportionate share of sueh fees
and compensation,

£53(4) Upon the application of the brard or boards of
one or more irrigation districts entitled to the use of
water stored in a reservoir which is turned into the natural
channel of any stream and withdrawn or diverted at a point
downstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the
irrigqation district or districts are situated may appolnt a
water commissioner to equitably admeasure and distribute
sueh  stored water to satd the irrigation district or
districts from the channel of the stream into which it has
been turned. A commissioner appointed under this subsection
has the powers of any commissioner appointed under this
chapter, limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distribution of sweh the stored water.
In all other matters the provisions of this chapter apply so

long as they are consistent with this subsection."

NEW SECTION. Section 2. Effective date. [This act] is

-3-

1

effective on passage and approval.

-End-

LC 1252/01
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HB 0413/02
RE-REFFERED AND

APFROVED BY CoMM. 0
NATURAL RESODURCES N

AS AMENDED
HOUSE BILL NO. 411

INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN,

ELLISON, HOFFMAN, ANDERSON, SPAETH

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO
APPLY TO THE DISTRICT COURT FOR MANDATORY APFOINTMENT OF A
WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE
HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-5-101, MCA, is amended to read:
"g85-5-101. Appointment of water commissioners. (1)

whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,
lake, reservoir, or other source of supply have been
determined by a decree of a court of competent jurisdiction,
it skati-be is the duty of the judge of the district court
having jurisdiction of the subject matter, upon the
application of the owners of at least 15% of the water
rights affected by the decree, in the exercise of his
discretion, to appoint one or more commissioners, The
commissioners shati have  authority to admeasure and

distribute to the parties owning water rights in the source
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affected by the decree the waters to which they are
entitled, according to their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When petitioners make proper showing that
they are not able to obtain the application of the owners of
at least 15% of the water rights affected and they are
unable to obtain the water to which they are entitled, the
judge of the district court having jurisdiction may, in his
discretion, appeint a water commissioner.

t23--When-the-existing-cights-of-att-appropriaters-from
a-source-or-in-an-ares——have--been--determined--in--a—-finat
decree--issued--under-—-chapter-2-of-this-titie; the judge-of
the-district-conrt-shati-upon-apptication-by-the--department
af~--naturai--resources--and--conszervation--appeint--a--water
commissioner:-The-water-commisstoner—-shati-distribute-te-the
appropriatorsy-from—the-ssurce—-or-in-the-areas-the-water——to
which-they-are-entitleds

{2) WHEN THE EXISTING RIGHTS OF ALL APPROPRIATORS FROM

A SOURCE OR IN AN AREA HAVE BEEN DETERMINED IN A FINAL

DECREE ISSUED UNDER CHAPTER 2 OF THIS TITLE, THE JUDGE OQF

THE DISTRICT COURT MAY UPON APPLICATION BY BOTH THE

DEPARTMENT OF NATURAL RESQURCES AND CONSERVATION AND ONE OR

MORE HOLDERS OF VALID WATER RIGHTS IN THE SOQURCE APPOINT A

WATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE

-2- HB 413

SECOND READING

SECOND PRINTING
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WATER TO WHICH THEY ARE ENTITLED,

€3¥¢£23¥(3) The department of natural resocurces and
conservation or any person ar corporation operating under
contract with the department or any other owner of stared
waters may petition the court to have sueh stored waters
distributed by the water commissioners appointed by =matd the
district court. The court may thereupon make an order
requiring the commissioner or commissioners appointed by the
court to distribute suweh stored water when and as released
to water users entitled to the use thereof of the water.

t43£33(4) At the time of the appointment of asueh a
water commissioner or commissioners, the district court
shall fix their compensation, and the owners and users of
the distributed waters, including permittees and certificate
holders, shall pay their proportionate share of sueh fees

and compensation. THE JUDGE MAY INCLUDE THE DEPARTMENT IN

THE APPORTIONMENT OF COSTS IF IT APPLIED POR THE APPOINTMENT

OF A WATER COMMISSTONER UNDER SUBSECTION (2}.

¢5+t44(5) Upon the application of the board or boards
of one or more irrigation districts entitled to the use of
water stored in a reservoir which is turned inte the natural
channel of any stream and withdrawn or diverted at a point
downstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the

irrigation district or districts are situated may appoint a

-3- HB 413

19

11

12

13

HB 0413/02

water commissioner to equitably admeasure and distribute
suech stored water to said the irrigation district or
districts £from the channel of the stream intc which it has
been turned. A commissioner appointed under this subsection
has the powers of any commissiconer appointed under this
chapter, limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distribution of such the stored water.
In all other matters the provisions of this chapter apply so
long as they are consistent with this subsection.”

NEW SECTION. Section 2. Effective date. [This-act] is
effective on passage and approvail.

-End-

-4- HB 413
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BILL NO. i!_/é

INTRODUCED BY
! Jj;‘teiaacxtz.

A BILL FOR AN ACT ENTITLED: "“AN ACT REMOVING AUTHORITY OF

THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO

APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A

WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE

HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-5-101, MCA, is amended to read:
*85-5-101. Appointment of water commissioners. (1)

Whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have been
determined by a decree of a court of competent jurisdiction,
it shati-be is the duty of the judge of the district court
having jurisdiction of the subject matter, upon the
application of the owners of at 1least 15% o©f the water
rights affected by the decree, in the exercise of his
discretion, to appoint one or more commissioners. The
commissioners shatl have authority to admeasure and
distribute to the parties owning water rights in the source

affected by the decree the waters to which they are
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entitled, according to their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When petitioners make proper showing that
they are not able to obtain the application of the owners of
at least 15% of the water rights affected and they are
unable to obtain the water to which they are entitled, the
judge of the district court having jurisdiction may, in his
discretion, appoint a water commissioner.

t2y--When-the-existing-rights-cf-all-apprepriatora—from
&-soatee-or-in-an-area-—have--been--determined-—-in—-a--finat
decree--issued--under--chapter-2-of-this-title;the-judge-of
khe-dtstrict-court-shatii-vpon-apptication-by-the--department
ef--naturat--reseurces--and--conservatiten-—appoint--a-—water
commisstoners-Phe-water-commissioner-shatl-distribute-to—the
appropriatera;-frem-the-source-or-in-the-area;-—the-warer—-tea
whiech-they-are-entitieds

£3¥(2) 7The department of natural resources and
conservation or any person ©r corporation operating under
contract with the department or any other owner of stored
waters may petition the court to have sueh stored waters
distributed by the water commissioners appointed by said the
district court. The court may thereupon make an order
requiring the commissioner or commissioners appointed by the

court to distribute sueh stored water when and as released

to water users entitled to the use thereof of the water.

—2- THIRD READING

HR W3
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t43{(3) At the time of the appointment of such a water
commissioner or commissioners, the district court shall fix
their compensation, and the owners and users of the
distributed waters, including permittees and certificate
holders, shall pay their proportionate share of saeh fees
and compensation.

t5+(4) Upon the application of the board or boards of
one or more irrigation districts entitled to the use of
water stored in a reservoir which is turned into the natural
channel of any stream and withdrawn or diverted at a point
downstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the
irrigation district or districts are situated may appoint a
water commissioner to equitably admeasure and distribute
suweh  stored water to said the irrigation district or
districts from the channel of the stream into which it has
been turned. A commissioner appointed under this subsection
has the powers of any commissioner appointed under this
chapter, limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distribution of sueh the stored water.
In -all other matters the provisions of this chapter apply so

leng as they are consistent with this subsection.”

NEW SECTION. Section 2. Effective date. [This act] is

_3_

1

effective on passage and approval.

-End-

LC 1252/01
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HOUSE BILL NO. 413
INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN,

ELLISON, HOFFMAN, ANDERSON, SPAETH

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVING AUTHORITY OF
THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION TO
APPLY TO THE DISTRICT COURT FOR MANDATORY APPOINTMENT OF A
WATER COMMISSIONER IN A SOURCE OR AREA WHERE A FINAL DECREE
HAS BEEN ISSUED; AMENDING SECTION 85-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 85-5-101, MCA, is amended to read:
~85-5-101. Appointment of water commissioners. (1)

Whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have been
determined by a decree of a court of competent jurisdiction,
it shall-be is the duty of the judge of the district court
having jurisdiction of the subject matter, wupon the
application of the owners of at least 15% of the water
rights affected by the decree, in the exercise of his
discretion, to appoint one or more commissiconers. The
commissioners shait have adthority to admeasure and

distribute t¢ the parties owning water rights in the source
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HB 0413702

affected by the decree the waters to which they are
entitled, according to their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When petitioners make proper showing that
they are not able to cbtain the application of the owners of
at least 15% of the water rights affected and they are
unable to obtain the water to which they arer entitled, the
judge of the district court having jurisdiction may, in his
discretion, appoint a water commissioner.

t24--Hhen-ehe-exiating-rights-of-att-apprepriators—£from
a-source-or-itn-an-area—-have--been--determined——-in--a--£final
decree—-issged--under--chapter-2-of-this-titie;-the-judge-of
the-discriet-canrt-shati-upon-appltication-by-the--department
of--natural--rescurces--and-—-conservatien-—-appotnt--a--water
commissioner--Fhe-water—commiasioner-shatt-drscribute-to-the
appropriaters;-from—the-saurce-or-in-the-area;-the-water——te
whieh-they-are-encitled-

(2) WHEN THE EXISTING RIGHTS OF ALL APPFROPRIATORS FROM

A SOURCE OR IN AN AREA HAVE BEEN DETERMINED IN A FINAL

DECREE TSSUED UNDER CHAPTER 2 OF THIS TITLE, THE JUDGE OF

THE DISTRICT COQURT MAY UPON APPLICATION BY BOTH THE

DEPARTMENT OF NATURAL RESQURCES AND CONSERVATION AND ONE OR

MORE HOLDERS OF VALID WATER RIGHTS IN THE SOURCE APPOINT A

WATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE

- HB 413
THIRD READING

SECOND PRINTING
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WATER TO WHICH THEY ARE ENTITLED.

€314234(3) The department of natural resources and
conservation or any person or corporation operating under
contract with the department or any other owner of stored
waters may petition the court to have such stored waters
distributed by the water commissioners appointed by satd the
district court. The court may thereupon make an order
requiring the commissjioner or commissioners appointed by the
court to distribute sueh stored water when and as released
to water users entitled to the use theresf of the water.

t4¥£3¥(4) At the time of the appointment of =suekh a
water commissioner or commissioners, the district court
shall fix their compensation, and the owners and users of
the distributed waters, including permittees and certificate
holders, shall pay their proportionate share of sweh fees

and compensation. THE JUDGE MAY INCLUDE THE DEPARTMENT IN

THE APPORTIONMENT COF_ COSTS IF IT APPLIED FOR THE APPQINTMENT

OF A WATER COMMISSIONER UNDER SUBSECTION (2).

t57t43(5) Upon the application of the board or boards
of one or more irrigation districts entitled to the use of
water stored in a reservoir which is turned into the natural
channel of any stream and withdrawn or diverted at a point
downstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the

irrigation district or districts are situated may appoint a

-3- HB 413
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water commissioner to equitably admeAsure and distribute
sueh stored water to satd the irrigation district or
districts from the channel of the stream into which it has
been turned. A commissioner appointed under this subsection
has the powers of any commissioner appointed under this
chapter, limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distribution of sueh the stored water.
In all other matters the provisions of this chapter apply so

long as they are consistent with this subsection.”

NEW SECTION. Section 2. Effective date. [This act] is
effective on passage and approval.

-End-

_a- HB 413



SENATE STANDING COMMITTEE REPORT

March 20, 1989

MR. PRESIDENT:

We, your committee on Agriculture, Livestock, and Irrigation,
having had under consideration HB 413 (third reading copy -- blue),
respectfully report that HB 413 be amended and as so amended be
concurred in:

Sponsor: Westlake (Bovlan)

1. Title, line 5.
Strike: "REMOVING AUTHORITY OF"
Ingert: "ALLOWING"

2. Title, line 6.

Following: "CONSERVATION"

Insert: ", IN CONJUNCTION WITH ONE OR MORE HOLDERS OF VALID WATER
RIGHTS IN THE SOURCE,"

3. Title, line 7.
Strike: "MANDATORY"

4. Title, line 9.

Following: "ISSUED;" .

Insert: "PROVIDING THAT THE DEPARTMENT MAY BE INCLUDED IN THE
APPORTIONMENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A
WATER COMMISSIONER;"

AND AS AMENDED BE CONCURRED IHN

Signed: .
Thomas A. Beck, Chairman

SENATE
H8 Y13
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HOUSE BILL NGO, 413
INTRODUCED BY WESTLAKE, BOYLAN, HOFMAN,

ELLISON, HOFFMAN, ANDERSON, SPAETH

A BILL FOR AN ACT ENTITLED: "AN ACT REMOVEING--AHPHORIT¥--6F
ALLOWING THE DEPARTMENT OF NATURAL RESQURCES AND

CONSERVATION, IN COMJUNCTION WITH ONE OR MORE HOLDERS QOF

VALID WATER RIGHTS IN THE SOURCE, TO APPLY TO THE DISTRICT

COURT FPOR MANBATORY APPOINTMENT OF A WATER COMMISSIONER IN A
SOURCE OR AREA WHERE A FINAL DECREE HAS BEEN ISSUED;

PROVIDING THAT THE DEPARTMENT MAY BE INCLUDED IN THE

APPORTIQNMENT OF COSTS IF IT APPLIES FOR APPOINTMENT OF A

WATER COMMISSIONER; AMENDING SECTION 85-5-101, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-5-101, MCA., is amended to read:
"85-5-101. Appointment of water commissioners. (1}

Whenever the rights of persons to use the waters of any

stream, ditch or extension of ditch, watercourse, spring,

lake, reservoir, or other source of supply have been
determined by a decree of a court of competent jurisdiction,
it shatl--be is the duty of the judge of the district court
having Jjurisdiction of the subject matter, upon the

application of the owners of at least 15% of the water
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rights affected by the decree, in the exercise of his
discretion, to appoint one or more commissioners. The
commissioners shai:* have authority to admeasure and
distribute to the parties cwning water rights in the source
affected by the decree the waters to which they are
entitled, according to their rights as fixed by the decree
and by any certificates and permits issued under chapter 2
of this title. When petitioners make proper showing that
they are not able to obtain the application of the owners of
at least 15% of the water rights affected and they are
unable to obtain the water to which they are entitled, the
judge of the district court having jurisdiction may, in his
discretion, appoint a water commissioner.

{2y—-When-the-extsting-rights-ef-ati-appropriators—£from
a--sdurce—-or--in--an--area--have-been-determined-in-a-finat
deeree-itssued-under-chapter-2-of-this-title;-—-the-~gudge--of
the--dtstrict-court-ahatt-upon-appitication-by-the-department
of--natural--resources--and--conservation--appoint--a--water
commissioners-Ffhe-water-commissioner-shati-distribute-te-the
appropriatera;—-frem-the-source-or-itn-the-area;-the-water-to
which-they-are-entitieds

(2) WHEN THE EXISTING RIGHTS OF ALL APPROPRIATORS FROM

A SOURCE OR IN AN AREA HAVE BEEN DETERMINED TN A FINAL

DECREE ISSUED UNDER CHAPTER 2 OF THIS TITLE, THE JUDGE OF

THE DISTRICT <COURT MAY UPON APPLICATION BY BQTH  THE

-2~ HB 413
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DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION AND ONE OR

MORE HOLDERS OF VALID WATER RIGHTS IN THE SOURCE APPOINT A

WATER COMMISSIONER. THE WATER COMMISSIONER SHALL DISTRIBUTE

TO THE APPROPRIATORS, FROM THE SOURCE OR IN THE AREA, THE

WATER TO WHICH THEY ARE ENTITLED.

+33¢£23(3) The department of natural resources and
congervation or any person or corporation operating under
contract with the department or any other owner of stored
waters may petition the court to have such stored waters
distributed by the water commissioners appointed by satd the
district court. The court may thereupon make an order
requiring the commissianer or commissioners appointed by the
court to distribute such spored water when and as released
to water users entitled to the use thereof of the water.

+43$33{4) At the tlme of the appointment of such a
water commissioner of commissioners, the district court
shall fix their compensation, and the owners and users of
the distributed waters, including permittees and certificate
holders, shall pay their proportionate share of sueh fees

and compensation. THE JUDGE MAY INCLUDE THE DEPARTMENT IN

THE APPORTIONMENT OF COSTS IF IT APPLIED FOR THE APPOQINTMENT

OF A WATER COMMISSIONER UNDER SUBSECTION (2).

t55{43(5) Upon the application of the board or boards
of one or more irrigation districts entitled to the use of

water stored in a reservoir which is turned into the natural
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channel of any stream and withdrawn or diverted at a point
downstream for beneficial use, the district court of the
judicial district wherein the most irrigable acres of the
irrigation district or districts are situated may appoint a
water commissicner to equitably admeasure and distribute
such stored water to said the irrigation distriet or
districts from the channel of the stream into which it has
been turned. A commissioner appointed under this subsection
has the powers of any comuissioner appointed wunder this
chapter, limited only by the purposes of this subsection.
His compensation is set by the appointing judge and paid by
each district and other users of stored water affected by
the admeasurement and distribution of such the stored water.
In all other matters the provisions of this chapter apply so
long as they are consistent with this subsection."

NEW SECTION, Section 2. Effective date. [This act] is
effective on passage and approval.

-End-
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