
HOUSE BILL NO. 399 

INTRODUCED BY O'KEEFE, WEEDING, IVERSON, HARPER 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

JANUARY 24, 1989 

JANUARY 25, 1989 

FEBRUARY 16, 1989 

FEBRUARY 18, 1989 

FEBRUARY 20, 1989 

FEBRUARY 21, 1989 

FEBRUARY 28, 1989 

MARCH 18, 1989 

MARCH 20, 1989 

MARCH 21, 1989 

MARCH 23, 1989 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 97; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

PASS CONSIDERATION. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 41; NOES, 8. 

RETURNED TO HOUSE. 



MARCH 23, 1989 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY ( ~-'• I' I luDk-=1 V, ,.,__ 
1 :;- -

BY REQUEST DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION ~ 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE 

PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A 

PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA 

FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION; 

PROVIDING FOR A TRIAL CHANGE IN APPROPRIATION RIGHT; 

CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO 

MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311, 

85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306, MCA, is amended to read: 

"85-2-306. Exceptions to permit requirements. {1) 

Groundwater may be appropriated only by a person who has 

eithe~ a possessory interest in the property where the water 

is to be put to beneficial use and exclusive property rights 

in the groundwater development works or, if another person 

b~?- right_§. __ i_!' the groundwater development works, the written 

consent of the person with those property rights. Outside 

~n• '"•"'"'"' Co~" 
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the boundaries of a controlled groundwater area, a permit is 

not required before appropriating groundwater by means of a 

well or developed spring with a maximum appropriation of 

less than 100 gallons per minute, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the groundwater for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not cocrected and completed within 

the time allowed, the priority date of appropriation shall 

be the date of refiling a correct and complete notice with 

the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 

-2- INTRODUCED BILL 
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be sent to the appropriator. The department shall keep a 

copy of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of groundwater by means of a well 

or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14! 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (l) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certificate of water right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 
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(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source ather than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be Qdversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

(4) A person may also appropriate Wdter without 

applying for or prior to receiving a permit under rules 

-4-
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adopted by the board under 85-2-113." 

Section 2. Section 85-2-311, MCA, is amended to read: 

"85-2-311. Criteria for issuance of permit. (1) Except 

as provided in subsections (2) through (4), the department 

shall issue a permit if the applicant proves by substantial 

credible evidence that the following criteria are met: 

(a) there are unappropriated waters in the source of 

supply at the proposed point of diversion: 

(i} at times when the water can be put to the use 

proposed by the applicant; 

(ii} in the amount the applicant seeks to appropriate; 

and 

(iii) th~otl~hoHe during the period dttr±ng in which the 

applicant seeks to appropriate, the amount requested is 

reasonably available; 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(c) the proposed means of diversion, construction, and 

operation of the appropriation works are adequate; 

(d) the proposed use of water is a beneficial use; 

(e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

lil the applicant has a possessory i~terest, or the 

writt~n consent of the person with the possessory interest, 

-5-
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in the property~~~~£~-~~ watei_ is to be ~--Eene.~icial 

use. 

12) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (l) are met; 

(b) the rights of a prior appropriator will not be 

adversely affected; 

(c) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of 

following: 

the 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

{iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

( iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights oy any 

creation of or contribution to saline seep; and 

-6-
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(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria 

subsection {1) or (2} are met; 

(ii) the proposed out-of-state 
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contrary to water conservation in Montana~ and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections ( 3) (b) ( ii l and (3)(b)(iii) are met, the 

department shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply 

the state where the applicant intends to use the water. 

in 

(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws vf the stat~ of 

Montana governing the appropriation, 

water. 

(4) An appropriation, diversion, 

lease, and use of 

impoundment, use, 

restraint, or attempted apprL1pr1ation, diversion, 

-8-
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impoundment, use, or restraint contrary to the provisions of 

this section is invalid. No officer, agent, agency, or 

employee of the state may knowingly permit, aid, or assist 

in any manner such unauthorized appropriation, diversion, 

impoundment, 

corporation 

through an 

use, or other 

may, directly or 

agent, officer, 

restraint. No person 

indirectly, personally 

or employee, attempt 

or 

or 

to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section.~• 

Section 3. Section 85-2-402, MCA, is amended to read: 

•ss-2-402a Changes in appropriation rights. (1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

(2) The department, after providing notice and 

opportunity for hearing pursuant to 85-2-307 through 

85-2-309, may approve an application for a trial change in 

appropriation right for a period not to exceed 3 years. In 

approving an _application under this subsection, the 

department.shall find from the available evidence that: 

i~_L_ substantial injury to any appropriator of water is 

unlikely to occur but that the precise effect of the change 

on other appropriators is difficult to determine in advance 

of the change; and 
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(b) the requirements of subsections (3)(b) through 

(3)(d) are met and it is likely that the other requirements 

of this section can be met. 

trtill Except as provided in subsections t3t l!l 

through t5t 1&1, the department shall approve a change in 

appropriation right if the 

substantial credible evidence that 

are met: 

appropriator proves by 

the following criteria 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

t3ti!l The department may not approve a change in 

purpose of use or place of use of an appropriation of 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection tit ill dre met; 

-10-
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(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

(i) the existing demands on the state water supply, as 

well as projected demands o£ for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

f4tjjj The department may not approve a change in 

purpose of use or place of use for a diversion that results 

in 4,000 or more acre-feet of water a year and 5.5 or more 

cubic feet per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

-11-
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evidence and the department finds that the criteria in 

subsections t~t ill and t3t l!l are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

the 

t5t~ (a) The state of Montana 

importance of conserving its 

has long recognized 

public waters and the 

necessity to maintain adequate water supplies for the 

state•s water requirements, including requirements for 

reserved water rights held by the United States for federal 

reserved lands and in trust for the various Indian tribes 

within the statets boundaries. Although the state of Montana 

also recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

{b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

( i ) depending on the volume of water diverted or 

consumed, the applicable cr-iteria and procedures of 

-12-
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subsection tit 111 or t3t l!l are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections t5ttbtt±±t (6)(b)(ii) and tSttbttiiit 

(6)(b)(iii) will be met, the department and 1 if applicable, 

the legislature shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is 

proposed change in appropriation 

the subject of 

might feasibly 

the 

be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

-13-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0224/01 

the state of Montana governing the appropriation and use 

water. 

t6tffi For any application for a change 

appropriation right involving 4,000 or more acre-feet 

of 

in 

of 

water a year and 5.5 or more cubic feet per second of water, 

the department shall give notice of the proposed change in 

accordance with 85-2-307 and shall hold one or more hearings 

in accordance with 85-2-309 prior to its approval or denial 

of the proposed change. The department shall provide notice 

and may hold one or more hearings upon any other proposed 

change if it determines that such a change might adversely 

affect the rights of other persons. 

tTt~ The department or the legislature, if 

applicable, may approve a change subject to such terms, 

conditions, restrictions, and limitations as it considers 

necessary to satisfy the criteria of this section, including 

limitations on the time for completion of the change. The 

department may extend time limits specified in the change 

approval under the applicable criteria and procedures of 

85-2-312t3ti21· 

tBt~ If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department mdy, after notice and 

opportunity for hearing, require the dpproprialor to show 

-14-
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cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9tilQ1 The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

tlSti!!l A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

tlltl!ll A change in appropriation right contrary to 

the provisions of this section is invalid. No officer, 

agent, agency, or employee of the state may knowingly 

permit, aid, or assist in any manner such unauthorized 

change in appropriation right. No person or corporation 

may, directly or indirectly 1 personally or through an agent 1 

officer, or employee~ attempt to change an appropriation 

right except in accordance with this section.'' 

Section 4. Section 85-5-302, MCA, is amended to read: 

"85-5-302. Maintenance of headgates and measuring 

devices. All persons using water ~~d@~-a-dee~ee from any 

stream or ditch whereon a water commissioner is appointed 

~hall-b@ is required to have suitable headgates at the point 

whe~ei~ whe!~ a ditch taps a stream and shall also, at some 
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suitable place on the ditch and as near the head thereo£ as 

practicable, place and maintain a proper measuring box, 

weir, or other appliance for the measurement of the waters 

flowing in ~tleh the ditch. In case any person or persons 

shall fail to place or maintain a proper measuring 

appliance, it ~ha~~--be is the duty of ~tleh the water 

commissioner not to apportion or distribute any water 

through ~aid the ditch. The commissioner mtl!t shall notify 

all parties interested by ~e9istered-o~ certified mail or in 

person 1 week before making the annual repair or cleaning of 

any stream or ditch or performing necessary labor or 

expenses to divert water to any ditch. The sending of a 

~e9i~~ered-or certified letter to the last known post-office 

address of any ~tlch interested party will-be is prima facie 

evidence of the fact that he was duly notified. Any work in 

the way of repairing a ditch made necessary by any emergency 

may be done without such notice when injury would result 

from delay.'' 

NEW SECTION. Section 5. Extension of authority. Any 

subject of the existing authority to make 

provisions of [this act] 

[this act]. 

rules on the 

is extended to the provisions of 

NEW SECTION. Section 6. Retroactive applicability. 

[Sections 1 through 7) apply retroactively, within the 

meaning of 1-2-109, to all proceedings pending before the 

-16-
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1 department of natural resources and conservation on [the 

2 effective date of this act]. 

3 NEW SECTION. Section 7. Effective date. [This act] is 

4 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
F,n·m BD-15 

In compliance \vith a written request, there is hereby submitted a Fiscal Note for HB399, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 

HB399 would require that a possessory interest in the proposed place of use would be requirPd by the developer of a 
water use project or consent of the owner of the proposed place of use before a water right certificate, water 
right permit, or water dght change authorization can be issued by the Department of Natural Resources (DNRC). The 
revisions also provide that water must be reasonably available for appropriation at the proposed point of diversion 
before a permit can be issued. A water commissioner '"ill have authority t.o inspect and control all diversion 
structures within jurisdictional areas. 

FISCAL IMPACT: None 

ASSUMPTIONS: 

1. DNRC will absorb the costs associated with the proposed revisions to the water right statutes with 
existing resources and through the anticipated savings of less work required for responding to 
complaints. 

2. The net result is that no additional costs are contemplated with the proposed revisions. 

EFFECT ON COt~TY OR OTHER LOCAL REVENUE OR EXPENDITURES: 

Proving ownership interest in property may require applicants to retrieve copies of documents from county clerk and 
recorders for proof of ownership information. If, for example, one-third of the persons filing notice of 
completions required such information, then 1,100 could be anticipated and, at $5.00 each, an additional $5,500 
would be generated at the county offices. 

\ 

V9" 

for_HB399, as introduced 

H8 3f9 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

HOUSE BILL NO. 399 

INTRODUCED BY O'KEEFE, WEEDING, IVERSON, HARPER 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE 

PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A 

PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA 

FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION; 

PROVIDING FOR A TRIAL CHANGE IN APPROPRIATION RIGHT; 

CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO 

MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311, 

85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306, MCA, is amended to read: 

•as-2-306. Exceptions to permit requirements~ (1) 

Groundwater may be appropriated only by a person who has 

ei~he~ a possessory interest in the property where the water 

is to be put to beneficial use and exclusive property rights 

in the groundwater development works or, if another person 

has rights in the groundwater development works, the written 

consent of the person with those property rights~ Outside 

~ ............ , ...... 
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1 the boundaries of a controlled groundwater area, a permit is 

2 not required before appropriating groundwater by means of a 

3 well or developed spring with a maximum appropriation of 

4 less than 100 gallons per minute, except that a combined 

5 appropriation from the same source from two or more wells or 

6 developed springs exceeding this limitation requires a 

7 permit. Within 60 days of completion of the well or 

8 developed spring and appropriation of the groundwater for 

9 beneficial use, the appropriator shall file a notice of 

10 completion with the department on a form provided by the 

ll department at its offices and at the office~ of the county 

12 clerk dnd recorders. Upon receipt of the norice, the 

13 department shall review the notice and may, before issuing a 

14 certificate of water right, return a defective notice for 

15 correction or completion, together with the reasons for 

16 returning it. A notice does not lose priority of filing 

17 because of defects if the notice is corrected, completedr 

18 and refiled with the department within 30 days or within a 

19 further time as the department may allow, not to exceed 6 

20 months. If a notice is not corrected and completed within 

21 the time allowed, the priority date of appropriation shall 

22 be the date of refiling a correct and complete notice with 

23 the department. A certificate of water right may not be 

24 issued until a correct and complete notice has been filed 

2> with the department. The original of the certificate shall 
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be sent to the appropriator. The department shall keep a 

copy of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of groundwater by means of a well 

or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, wLth the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

(1} of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit lS not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certificate of water right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 
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(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 
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adopted by the board under 85-2-113." 

Section 2. Section 85-2-311, MCA, is amended to read: 

fl85-2-3ll. Criteria for issuance of permit. (1) Except 

as provided in subsections (2) through [4), the department 

shall issue a permit if the applicant proves by substantial 

credible evidence that the following criteria are met: 

(a) there are unappropriated waters in the source of 

supply at the proposed point of diversion: 

(i) at times when the water can be put to the use 

proposed by the applicant; 

(ii) in the amount the applicant seeks to appropriate; 

and 

(iii) tnro~9hottt during the period d~r~n~ ~which the 

applicant seeks to appropriate, the amount requested is 

reasonably available; 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(c) the proposed means of diversion, construction, and 

operation of the appropriation works are adequate; 

(d) the proposed use of water is a beneficial use; 

{e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

(f) the applicant has a possessory interest, or the 

written consent of the person with the possessory __ _!ntere~!_~ 
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in the property where the water is to be put to beneficial 

use. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5. 5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met; 

(b) the rights of a prior appropriator will not be 

adversely affected; 

{c) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal watet:" 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

{iii} the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply: 

(1v) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 
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(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside the state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria 

subsection {1) or (2) are met; 

(ii) the proposed out-of-state 
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contrary to water conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

{c) In determining whether the applicant has proved by 

clear and convincing evidence that the requ1rements of 

subsections (3)(b)(ii) and (3)(b)(iii) are met, the 

department shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

application could feasibly be transported to alleviate water 

shortages within the state of Montand; 

(iii) the supply and sour~es of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a permit or a lease to withdraw 

and transport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

.Montana governing the appropriation, lease, and use of 

water. 

(4) An appropriation, diversion, impoundment, use, 

restraint, or attempted appropriation, diversion, 
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impoundment, use, or restraint contrary to the provisions of 

this section is invalid. No officer, agent, agency, or 

employee of the state may knowingly permit, aid, or assist 

in any manner such unauthorized appropriation, diversion, 

impoundment, use, or other restraint. No person or 

corporation may, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section.'' 

Section 3. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. ( 1) An 

appro~riator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

( 2) The deEartment, after providing notice and 

opportunity for hearing _eursuant to 85-2-307 through 

85-2-309, may approve an applicatio~ for a trial change in 

appropriation right for a period not to exce~d 3 years. In 

approving an application_ under ~-- subsP.ction, the 

department shall find from the available evidence that: 

(a) substantial injury to any appropriator of water 1s 

unlikely to occur but that the precise eff~~t of the change 

on. other appropriators is difficult to ~~termine in advance 

of the change; and 

-9- HB 399 

1 

2 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

HB 0399/02 

l~ __ L_ the requirements of subsections {3) (b) through 

(3}(d) are met and it is likely that the other requirements 

of this section can be met. 

( 3) (A) IF THE DEPARTMENT APPROVES AN APPLICATION FOR 

A TRIAL CHANGE IN APPROPRIATION RIGHT UNDER SUBSECTION (2): 

(I) THE APPROPRIATOR SHALL ALLOW ACCESS BY THE 

DEPARTMENT THROUGHOUT THE TRIAL PERIOD TO THE SITE WHERE THE 

CHANGE IS BEING IMPLEMENTED; 

@1_ THE DEPARTMENT SHALL INSPECT TH_E SITE UPON THE 

REQUEST OF ANY PERSON HOLDING A VALID WATER RIGHT IN THE 

S9URCE OF SUPPLY; AND 

(III) ANY WATER USER MAY, THROUGHOUT THE TRIAL __ PE~~()[), 

PETITION THE DEPARTMENT TO TERMINATE THE TRIAL CHANGE AND 

DENY THE APPLlCATION FOR A CHANGE IN APPROPRIATION RIGHT 

BECAUSE _WATER USERS ARE EXPERIENCING ACTUAL ADVERSE EJ'FEC'rS 

OF THE TRIAL CHANGE. THE DEPARTMENT SHALL INVESTIGATE THE 

ALLEGATIONS CONTAINED IN ~ PF;'TITION AND, IF IT DETE~~_!_NES 

THAT THERE ARE ADVERSE EFFECTS, THE TRIAL PERIOD ~UST BE 

TERMINATED AND THE APPLICATION FOR CHANGE IN APPROPRIATION 

RIGHT MUST BE DENIED UNLESS THE APPLICANT CAN ESTA3LlSH BY --- -

CLEA>< AND CONVINCING EVIDENCE THAT THE ADVERSE EFFECTS ARE 

CAUSED BY UNIQUE CLIMATOLOGICAL EVENTS OR O'l'HER ~JNFORESEEN 

CIRCUMSTANCES THAT WILL NOT RECUf{THROUCHOUT_ THE REMAHlDER 

OF THF. TRIAL PERIOD. 

(B) IF THE APPLICATION FOR CHANGE IN -~PPROPRIAT_I()['l 
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RIGHT IS DENIED DURING OR AFTER THE TRIAL PERIOD, THE 

DEPARTMENT SHALL REQUIRE THE APPROPRIATOR TO REMOVE THE 

DIVERSION STRUCTURES OR FACILITIES THAT IMPLEMENTED THE 

TRIAL CHANGE. 

t~tt3t(4) Except as provided in subsections t3t t4± 

121 through t5t t6t ill• the department shall approve a 

change in appropriation right if the appropriator proves by 

substantial credible evidence that the following criteria 

are met: 

{a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

{c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is ':_::?~t to beneficial 

use. 

t~tt4t(5) The department may not approve a change in 

purpose o-f use or place of use of an appropriation of 4, 000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water unless the appropriator proves by 

substantial credible evidence thdt: 
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the criteria in subsection tit t~t !....!1 are met; 

the 

of 

proposed change is a reasonable use. A 

reasonable use must be based on a consideration 

{i) the existing demands on the state water supply, as 

well as projected demands ~£ for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

{iii) the effects on the quanticy and qudlity of water 

for existing uses in the source of supply; 

{iv) the availability and feasibility cf using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

{vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

depdrtment pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

t4t~ The department may not approve a change in 

purpose of use or place of u~e for a diversion that results 

in 4,000 or more acre-feet of water a year and 5.5 or more 

cubic feet per second of water being consumed unless: 

-12- HB 399 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0399/02 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections tzt i1i l!l and t3t iii 121 ace met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

f5tt6t(7) (a) The state of Montana has long recognized 

the importance of conserving its public waters and the 

necessity to maintain adequate water supplies for the 

state's water requirements, including requirernents for 

reserved water rights held by the United States for federal 

reserved lands and in trust for the various Indian tribes 

within the state's boundaries. Although the state of Montana 

also recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water fot- use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 
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consumed, the applicable criteria and procedures of 

subsection t<t t3t l!l oc t3t iii 121 are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections t5ttbtt±±t t6ttbtt±it (7)(B)(II) and t5ttbtt±±it 

t6}tbjtH±t (7)(B)(III) will be met, the depactment and, if 

applicable, the legisl~ture shall consider the f·~llowing 

factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that 1s the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

{iv) the demands placed on the applicant's ~upply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 
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to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

t6tf1t(B) Fa< any application 

appropriation right involving 4,000 or 

Ear a change 

more acre-feet 

in 

of 

~ater a year and 5.5 or more cubic feet per second of water, 

the department shall give notice of the proposed change in 

accordance with 85-2-307 and shall hold one or more hearings 

in acco.t:dance with 85-2-309 prior to its approval or denial 

of the proposed change. The department shall provide notice 

and may hold one or more hearings upon any other proposed 

change if it determines that such a change might adversely 

affect Lhe rights of other persons. 

t1tt8t(9) The depa<tment o< the legislature, if 

applicable, may approve a change subject to such terms, 

conditions, restrictions, and limitations as it considers 

necessary to satisfy the criteria of this section, including 

limitations on the time for completion of the change. The 

department may extend ti1ne limits specified in the change 

approval under the applicable criteria and procedures of 

B5-2-312t3ti21· 

t8tt9}(10) If a change is not completed as approved by 

the department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 
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complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

t9tt~6t(ll) The original of a change approval issued by 

the department must be sent to the applicant, and a 

duplicate must be kept in the office of the department in 

Helena. 

ti9tti~t{l2) A person holding an issued permit or 

change approval that has not been perfected may change the 

place of diversion, place of use, purpose of use, or place 

of storage by Elling an application for change pursuant to 

this section. 

t±±tt±Xt(l3) A change in appropriation right contrary 

to the provisions of this section is invalid. No officer, 

agent, agency, or employee of the state may knowingly 

permit, aid, or assist in 

change 1n appropriation 

any 

right. 

manner such unauthorized 

No ~erson or corporation 

may, directly or indirectly, personally 0r through an agent, 

officer, or employee, attempt to chanye an appropriation 

right except in accordance with this section.'' 

Section 4. Section 85-5-302, MCA, is amended to read: 

•ss-5-302. Maintenance of headqates and measuring 

devices. All persons using water ~nder-a-deere~ from any 
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stream or ditch whereon a water commissioner is appointed 

~hail--be ~~ ARE required to have suitable headgates at the 

point wherein where a ditch taps a stream and shall also, at 

some suitable place on the ditch and as near the head 

the~ee£ as practicable, place and maintain a proper 

measuring box, weir, or other appliance for the measurement 

of the waters flowing in ~tteh the ditch. In case any person 

or persons shall fail to place or maintain a proper 

measuring appliance, it ~h~~~--be is the duty of ~~en the 

water commissioner not to apportion or distribute any water 

through ~a~d ~~~ditch. The commissioner mtlst shall notify 

12 all parties interested by ~egi~tered-or certified mail or in 

13 person 1 week befo~e making the annual repair or cleaning of 

14 any stream or ditch or pe~forming necessary labor or 

15 expenses to divert water to any ditch. The sending of a 

16 ~e~±~tered-o~ certified letter to the last known post-office 

17 address of any ~tteh interested party wiii-~e is prima facie 

18 evidence of the fact that he was duly notified. Any work in 

19 the way of repairing a ditch made necessary by any eme~gency 

20 may be done without such notice when injury would result 

21 from delay." 

22 NEW SECTION. Section 5. Extension of authority. Any 

23 existing authority to make ~ules on the subject of the 

24 provisions of (this act] is extended to the provisions of 

25 [this act]. 
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NEW SECTION. Section 6. Retroactive applicability. 

(Sections 1 through 7] apply retroactively, within the 

meaning of l-2-109, to all proceedings pending before the 

department of natural resou~ces and conservation on [the 

effective date of this act]. 

NEW SECTION. Section 7. Effective date. [This act] is 

effective on passage and approval. 

-End-
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HOUSE BILL NO. 399 

INTRODUCED B¥ O'KEEFE, WEEDING, IVERSON, HARPER 

B¥ REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

WATER USE LAWS; REQUIRING A POSSESSOR¥ INTEREST IN THE 

PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A 

PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA 

FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION; 

PR8Y%B%N6--PeR--A--~R%Ab--€HAN6B--iN--APPR8PR%A~%8N---R%6H~7 

CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO 

MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311, 

85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE ANB-A-RB'fR6A€'fiYB-l\PPM€ABibi'f'i-BA'fB." 

BE IT ENACTED B¥ THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306, MCA, is amended to read: 

"85-2-306. Exceptions to permit requirements. (1) 

Groundwater may be appropriated only by a person who has 

either a possessory interest in the property where the water 

is to be put to beneficial use and exclusive property rights 

in the groundwater development works or, if another person 

has rights in the groundwater development works, the written 

consent of the person with those property rights. Outside 
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the boundaries of a controlled groundwater area, a permit is 

not required before appropriating groundwater by means of a 

well or developed spring with a maximum appropriation of 

less than 100 gallons per minute, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the groundwater for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation shall 

be the date of refiling a correct and complete notice with 

the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 
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be sent to the appropriator. The department shall keep a 

copy of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of groundwater by means of a well 

or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certificate of wdter right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 
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(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre~feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the y~Qr, juring 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment ~r pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

( 4) 

applying 

A person may 

for or prior 

also appropriate water without 

to receiving a permit under rules 
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adopted by the board under 85-2-113." 

Section 2. Section 85-2-311, MCA, is amend"d to read: 

"85-2-311~ Criteria for issuance of permit~ (l) Except 

as provided in subsections (2} through (4), the department 

shall issue a permit if the applicant proves by substantial 

credible evidence that the following criteria are met: 

(a) there are unappropriated waters in the source of 

supply at the proposed point of divers~on: 

(i) at times when the water can be put to the use 

proposed by the applicant; 

(ii) in the amount the applicant seeks to appropriate; 

and 

{iii) ~hro~gho~t during the period ~~~inq in which the 

applicant seeks to appropriate, the amount requested is 

reasonably available; 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(c) the proposed means of diversion, construction, and 

operation of the appropriation works are adequate; 

(d) the proposed use of water is a beneficial use; 

{e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

(f) the applicant has a possessory interest, or the 

written consent of t~~_person with the_ possessory interest, 
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in the proper~ where the water is to be put to bene_ficial 

use. 

(2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met; 

(b) the rights of a prior appropriator will not be 

adversely affected; 

(c) the proposed appropriation is a reasonable use. 

Such a finding shall be based on a consideration of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as reservations of water for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for ~hich application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 
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(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the criteria in this 

subsection (3) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

appropriation of water for withdrawal and transportation for 

use outside Lhe state unless the applicant proves by clear 

and convincing evidence that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (1) or {2) are met; 

(ii) the proposed out-of-state use of water is not 
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contrary to wa:er conservation in Montana; and 

{iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the requirements of 

subsections ( 3) (b) ( i i) and (3)(b)(iii) are met, th@ 

department shall consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subjecc of the 

application could feasibly be transported to allevidte water 

shortages within the state of Montana: 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a permit or a lease to withdraw 

and t".ransport water for use outside the state, the applicant 

shall submit to and comply with the laws of the state of 

Montana governing the appropriation, lease, and use of 

water. 

( 4) An appropriation, diversion, impoundment, use, 

restrdint, or dttempled appropriation, diversion, 
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impoundment, use, or restraint contrary to the provisions of 

this section is invalid. No officer, agent, agency, or 

employee of the state may knowingly permit, aid, or assist 

in any manner such unauthorized appropriation, diversion, 

impoundment, use, or other restraint. No person or 

corporation may, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section." 

Section 3. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in· appropriation rights. (1} An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the depart"ment or, if applicable, of the legislature .. 

tit--The--de~a~tment7--a£te~---p~oviding---notiee---and 

opport~n±ty---for---hearin9--p~r~dant--to--85-~-38T--throdgh 

95-%-389r-mar-approve-an-appi±eation-£or-a-triai--ehange--in 

appropr±ation--r±qht--tor-a-period-~ot-to-exeeed-3-year~o-Tn 

approv±ng--an--app~ieation--nnder---thi~~--~ttbseetionr---the 

department-~haii-£~nd-from-the-avatiabie-ev±denee-that~ 

tat--snbstantial-±n;nry-to-any-apprepriator-o£-water-±~ 

ttni±keiy--to-oeettr-bttt-that-the-~ree±se-e££eet-o£-the-ehange 

on-other-appropriator~-is-d±ff~etllt-to-determine-in--advanee 

o£-the-ehanqe~-and 
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tbt--the--reg~irements--of--snbseetions--t3ttbt-throngh 

t37tdt-are_-met-and-±t-i~-~±kely-that-the-other--regtt±rements 

o£-this-seetion-ean-be-~et~ 

t3t--tAt-IP--~HB-BEPAR~MEH~-APPR6VES-AH-APPbi€A~I6N·P6R 

A-~RfAb-€HANGE-IH-APPR6PRIA~f6H-RIGH~-8HBBR-SHBSB€~I6N--trt~ 

tit--~HB---APPR6PRIA'I'6R---SHAbb--Abb6W--A€€ESS--B¥--~HB 

BBPARTMEN~-THR686H68T-THB-TRfAb-PERf69-~6-~HE-Sf~E-WHERE-~HB 

€HANGB-fS-BEIH6-fMPbBMBH~EB~ 

tfft-~HE-BEPAR~MEH~-SHAbb-fNSPE€~--~HB--Sf~B--8P6H--THE 

REeBES~--6P--AH¥--PBRS6H--H6bBfNG-A-VAbfB-WA~ER-Rf6HT-fN-~HE 

S68REE-6P-S8PPb'i~-AHB 

tffft-AN¥-WA~BR-8SBR-MA'ty-~HR666H68~-~HE-TR!Ab--~Rf6B2 

PE~f~f6N--THB--BEPAR~MBNT--~6-~ERMfNA~E-~HE-TR!Ab-€HAN6E-ANB 

BEN¥-THB-APPbf€ATf6N-P6R-A--EHANGE--fN--APPR6PRfATf6H--RfGHT 

BB€AHSB--WATER-8SERS-ARB-BKPERIEH€fHG-AETHAb-ABVERSB-EPPEETS 

6P-THE-TRfAb-€HANGB7--THE-BEPARTMEHT-SHAbb--INVE5Tf6ATE--THE 

Abb66ATI6HS--€6HTAfNEB--fH--A-PB~ITf6N-ANBy-fP-fT-BE~ERM!HES 

THAT-THERE-ARB-ABVERSB-EPPEETSy-THE--TRfAb--PERIGB--MHST--BE 

~BRMfNATEB--AHB--THB-APPbf€ATf6H-P6R-€HAHGE-fH-APPR6PRfATf6H 

Rf6HT-M8ST-BE-BBHfBB-HHbESS-THB-APPbf€AHT-€AH--ESTABbfSH--B¥ 

EbEAR--AHB--€6HVfN€IHG-BVfBEH€E-THAT-THE-ABVERSE-EPPE€TS-ARE 

EA8SEB-B'i-8Nle8B-EbiMAT6b66fEAb-BVEHT5-6R--6THBR--8HP6RESBEH 

€lRE8MS~AN€ES--~HA~--Wibb-H6T-REEHR-THR686H6H~-THE-REMAfHBER 

6P-THB-~R1Ab-PBR1687 

tBt--fP-THE-APPbf€AT!6N--PBR--EHAH6E--fH--APPR6PR!A~f6H 
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Rf6H~--tS--BBNfBB--BBRfN6--6R--AP~BR--~HE--~RtAb-PER!6B7 -~HB 

BEPAR~MEN~-SHAbb-RBeB!RB--~HE--APPRBPRfA~BR--~6--REMSVE--~HE 

BfVERSf6N--S~RB~BRES--6R--PAe!b!~!ES--~HA~--f~PbBMEN~BB-~HB 

~RfAb-EHANGE. 

t~tt3tf4tl2) Except as provided in subsections t3t i!i 

~ ill through t5t t6± Iii l2l• che department shall 

approve a change in appropriation right if the appropriator 

proves by substantial credible evidence that the following 

criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The ~plicant has a possessory i~~~rest, or the 

writte.!:J consent of _ _!h_~ person with the possessor_y __ ,~~erest~ 

in the property where the ~ater is to be put to bene~icial 

use. 

t~tt4tt5t(3) The department may not approve a change 

in purpose of use or place of use of an appropriation of 

4,000 or more acre-feet of water a year and 5.5 or more 

cubic feet per second of water unless the appropriator 

proves by substantial credible evidence that: 
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(a) the criteria in subsection t2t fii i!i ill are 

met; 

(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

(i} the existing demands on the state water supply, as 

well as projected demands of for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii} the benefits to the applicant and tne state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv} the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

irn~acts of the proposed use of water as determined by the 

depdrtment pursuant to Title 75, chapter l, or Title 75, 

chapLer 20. 

t•tt5tt6t(4) The department may not approve a change 

in purpose of use or place of use for a diversion that 

results in 4,000 or more acre-feet of water a year and 5.5 
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or more cubic feet per second of water being consumed 

unless: 

{a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections tzt ±21 i!± ill and t3t i!i ~ill are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

t5tt6tftt ( 5 l (a) The state of Montana has long 

recognized the importance of conserving its public waters 

and the necessity to maintain adequate water supplies for 

the state's water requirements, including requirements for 

reserved water rights held by the United States for federal 

reserved lands and in trust for the various Indian tribes 

within the state•s boundaries. Although the state of Montana 

also recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 
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approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection tzt !i1 1±t ~ or t3t i!i t5t ill are met: 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii} the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of M.ontana. 

(C) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections t5ttbttHt t6ttbttHt t'1ttBttHt !2li~_Lt~! and 

t5ttbttiiit t6ttbttiiit t1ttBttffft (5)(B)(III) will be met, 

the department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii} whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 
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the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

t6ttt-tt8t(6) For any application for a change in 

appropriation right involving 4,000 or more acre-feet of 

water a year and 5.5 or more cubic feet per second of water, 

the department shall give notice of the proposed change in 

accordance with BS-2-307 and shall hold one or more hearings 

in accordance with 85-2-309 prior to its approval or denial 

of the proposed change. The department shall provide notice 

and may hold one or more hearings upon any other proposed 

change if it determines that such a change might adversely 

affect the rights of other persons. 

ti'ttBtt9t(7) The department or the legislature, i~ 

applicable, may approve a change subject to such terms, 

conditions, restrictions, and limitations as it considers 

necessary to satisfy the criteria of this section, including 

limitations on the time for completion of the change. The 

department may extend time limits specified in the change 

approval under the applicable criteria and procedures of 

85-2-312t3till-

tBtt9ttr~.ij_!l_l If a change is not completed as approved 
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by the department or 

conditions, restrictions, 

legislature or 

and limitations 

if 

of 

the 

the 

terms, 

change 

approval are not complied with, the department may, after 

notice and opportunity for hearing, require the appropriator 

to show cause why the change approval should not be modified 

or revoked. If the appropriator fails to show sufficient 

cause, the department may modify or revoke the change 

approval. 

t9tttettttt(9) The original of a change approval 

issued by the department must be sent to the applicant, and 

a duplicate must be kept in the office of the departmertt in 

Helena. 

ti9ttiitti~tl!Ql A person holding an issued permit or 

change approval that has not been perfected may change the 

place of diversion, place of use, purpose of use, or place 

of storage by filing an application for change pursuant to 

this section. 

tltti!Eltl3t(ll) A change in appropriation right 

contrary to the provisions of this sectiort is invalid. 

officer, agent, agency, or employee of the state 

No 

may 

knowingly permit, aid, or assist in any 

unauthorized change in appropriation right. 

corporation may, directly or indirectly, 

manner such 

No person or 

personally or 

through an agent, officer, or employee, attempt to change an 

appropriation right except in accorda1tc~ with this section." 
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Section 4. Section 85-5-302, MCA, is amended to read: 

"85-5-302. Maintenance of headgates and measuring 

devices. All persons using water ~ftd~r~a-dee~ee from any 

stream or ditch whereon a water commissioner is appointed 

shall--be is ARE required to have suitable headgates at the 

point wh~rein where a ditch taps a stream and shall also, at 

some suitable place on the ditch and as near the head 

t:nereo~ as practicable, place and maintain a proper 

measuring box, weir, or other appliance for the measurement 

of the waters flowing in ~~eh the ditch. In case any person 

or persons shall fail to place or maintain a proper 

12 measuring appliance, it ~ha~l--be is the duty of s~eh the 

13 water commissioner not to apportion or distribute any water 

14 through ~aid the ditch. The commissioner Mtt~~ shall notify 

15 all parties interested by re9t~tered-e~ certified mail or in 

16 person 1 week before making the annual repair or cleaning of 

17 any stream or ditch or performing necessary labor or 

18 expenses to divert water to any ditch. The sending of a 

19 regtetered-or certified letter to the last known post-office 

20 address of any ~uen interested party wt~~-be is prima facie 

21 evidence of the fact that he was duly notified. Any work in 

22 the way of repairing a ditch made necessary by any emergency 

23 may be done without such notice when injury would result 

24 from delay." 

25 NEW SECTION. Section 5. Extension of authority. Any 
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existing authority to make rules on the subject of the 

provisions of {this act] is extended to the provisions of 

[this act]. 

NSW-S8€~laN.--Sec~ieA-~-~~~ae~~----~~~~~~~~

tSeet±oft~--l--th~on9h--T~--apply--re~~08et±~ety,--w±th±"-the 

mea~ift~-of-~-r-~e9,-te-aXl-proeee~i"9e--~e"~i"q--befo~e--tne 

departme"t--o£--"ot~~8l--re~o~~ee~--a"d-eon~er~atio"-on-tthe 

e££eet±ve-do~e-e£-tn±~-ee~io 

NEW SECTION, Section 6. Effective date. [This act] is 

effective on passage and approval. 

-End-
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BOUSE BILL NO. 399 

INTRODUCED B~ O'KEEFE, WEEDING, IVERSON, HARPER 

B~ REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

WATER USE LAWS; REQUIRING A POSSESSOR~ INTEREST IN THE 

PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A 

PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA 

FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION: 

PR9Yl9lNS--P6R--A--~RlAb--EHANSB--lN--APPR6PRlA~l6N---RfSH~T 

CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO 

MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311, 

85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AN9-A-RE~R6AE~lYB-APPbfEABlbl~~-9A~B." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306, MCA, is amended to read: 

"85-2-306. Exceptions to perait requireaents. (1) 

Groundwater may be appropriated only by a person who has 

ei~her a possessory interest in the property where the water 

is to be put to beneficial use and exclusive property rights 

in the groundwater development works or, if another person 

has rights in the groundwater development works, the written 

consent of the person with those property rights. Oucside 
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the boundaries of a controlled groundwater area, a permit is 

not required before appropriating groundwater by means of a 

well or developed spring with d maximum apprupriation of 

less than 100 gallons per minute, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the groundwater for 

oenet1cial use, the appropriator shall file a notice of 

completion with the department on a form prov1ded by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon rece1pt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within JO days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation shall 

be the date of refiling a correct and complete notice with 

the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 
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be sent to the appropriator. The department shall keep a 

copy of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of groundwater by means of a well 

or developed spring; first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. Tne 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under th1s 

subsection. The priority date of the appropriat1on sna11 be 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certificate of water right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 

-3- HB 399 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(3) A permit is not required before 

impoundment or pit and appropriating 

HB 0399/03 

constructing 

water for use 

an 

by 

livestock if the maximum capacity of the 1mpoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used 1n this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, with1n 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 
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adopted by the board under 85-2-113." 

Section 2. Section 85-2-311, MCA, is amended to read: 

•&5-2-311. Criteria for issuance of permit. (1) Except 

as provided in subsections {2) through (4), the department 

shall issue a permit if the applicant proves by substantial 

credible evidence that the following criteria are met: 

{a) there are unappropriated watecs in the source of 

supply at the proposed point of diversion: 

(i) at times when the water can be put to the use 

proposed by the applicant; 

(ii) in the amount the applicant seeKs to appropriate; 

and 

(iii) ~~rottghottt during the period attr~ng in which the 

applicant seeks to appropriate, the amount requested is 

reasonably available; 

(b) the water rights of a prior appropriator will not 

be adversely affected; 

(c) the proposed means of diversion, construction, and 

operation of the appropriation works are adequate; 

(d) the proposed use of water is a beneficial use; 

(e) the proposed use will not interfere unreasonably 

with other planned uses or developments for which a permit 

has been issued or for which water has been reserved; and 

(f) the applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 
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in the property where the water is to be_ E~!~ __ beneficial 

use. 

{2) The department may not issue a permit for an 

appropriation of 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water unless the 

applicant proves by clear and convincing evidence that: 

(a) the criteria in subsection (1) are met; 

{b) the rights of a prior appropriator will not be 

adversely affected; 

(c) the proposed cippropriation is a reasonable use. 

Such a finding shall be based on a consideratior1 of the 

following: 

(i) the existing demands on the state water supply, as 

well as projected demands such as resPrvations of ~ater for 

future beneficial purposes, including municipal water 

supplies, irrigation systems, and minimum streamflows for 

the protection of existing water rights and aquatic lifei 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of water 

for existing beneficial uses in the source of supply; 

(iv) the availability and feasibility ot using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 
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(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(3) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust tor the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its wate-rs, the criteria in this 

subsection 13) must be met before out-of-state use may 

occur. 

(b) The department may not issue a permit for the 

approp-riation of water for withd-rawal and transportation for 

use ou-tside t-he state unless the applicant proves by clear 

and convincing evidence that: 

~ i') depending on the v-olume of -wa-tE-r diverted or 

consumed., t-h-e applica-bie cri-teria .and procedures of 

&Ub$ec·tion ( 1) or ( 2) .are met·; 

·(ii·) ·tne ·proposed out-ot-st<l·te u-se of water is not 
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contrary to wa:::er conservation in Montana; and 

(iii) the proposed out-of-state use of wat~r is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the applicant has proved by 

clear and convincing evidence that the r~quir€ments of 

subsections (3)(b)(ii) and (3)(b)(iii) are met, the 

department shall consider the following fac~ors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) ~hether the wQter that is the subject of the 

applicqtion could f_easibly be transported to alleVldtc water 

shortages within the state of Montana; 

(iii) the supply and sources of water availa_ble to the 

applicant in the state where the applicant int.ends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use .the watec. 

(d) When applyin9 for a permit or a lease to wi tbdra.w 

and ~transport water .fo.c use outside the state, t.he a.ppliCiif;O.t 

shall .s.ubmi-t .to and comply wi.t.h the laws of th€ state a-t 

-Montana gover.ning the appropriation~ leas.e, and use of 

wC:~-.t..er. 

(4) An ~propr iat ion, diversion, i,mPQ:U.fl.d.Jne~t ~ ~~_.e_, 

_.r,e~t_r a i nt, or at. t emp.t.,ed a~wro)pr i <tlt ion, 0 ,i.ve.r ~:i.q~, 

-8- HH ;1.99 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0399/03 

impoundment, use, or restraint contrary to the provisions of 

this section is invalid. No officer, agent, agency, or 

employee of the state may knowingly permit, aid, or assist 

in any manner such unauthorized appropriation, diversion, 

impoundment, use, or other restraint. No person or 

corporation may, directly or indirectly, personally or 

through an agent, officer, or employee, attempt to 

appropriate, divert, impound, use, or otherwise restrain or 

control waters within the boundaries of this state except 

in accordance with this section." 

Section 3. Section 85-2-402, MCA, is amended to read: 

•as-2-402. Changes in appropriation rights. ( 1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the deparfment or, if applicable, of the legisiature. 

t~t--lfke--dep&rt:ment,---after---prov:td±ng---no~ie_~--=---:-~nd 

epper~~nity---for---hea~ing--pttr~~ant--to--85-i-39~--ehrodqh 

85-i-399.,.--mey-approve-an-~pplieat±on-for-8-~r±al--~hange--±n 

appropr±aeion--r±ght--fer-a-per±od-not-~o-exeeed-3-year~o-Tn 

~pprovt-l'tg- -an- -appiiea~ion--~l'tder :-_-:--~hi:~:--: -:-_~db~ eeti:on 7 --- the 

department-shali-fil'td-from-~he-avat-labie-ev±del'tee-~hat7 

tat--~u~stanti:ai-±n;ttry-to-any-appropriator-of-water-i~ 

ttnii:kely--to-oeeur-but-that-the-~ree±se-effeet-of-the-ehange 

on-other-appropriators-is-di:fft-eult-to-determ±l'te-tn--advanee 

of-the-ehange;-and 
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tbt--the--reqtt±rement~--o£--~ttbseet±on~--t3ttbt-thrott9h 

t3ttdt-are-met-and-±t-is-%ikeiy-that-the-other--regttireme"ts 

of-th±s-seet±on-ean-ee-meto 

tii~-tAt-rP--~HE-BEPAR~MEN~-APPR8VBS-AN-APPbi€AT!8N-P8R 

A-~R!Ab-€HANGE-!N-APPR8PRrA~f8N-RfGH~-HNBER-5HBSE€~f8N:--t~t~ 

tit--~HE---APPR8PR!A~8R---SHAbb--Abb8W--A€€ESS--B¥--~HB 

BEPAR~MEN~-~HR8BGH8B~-~HB-TRrAb-PER!8B-T8-~HE-Sr~E-WHERE-THB 

EHANGE-15-BErNG-rMPbEMBN~EB~ 

trft-~HE-BEPAR~MEN~-SHAbb-fNSPEE~--THE--Sl~E--HP8N--~HB 

REeBEST--6P--AN¥--PERS8N--H8b9fNG-A-YAbfB-WA~BR-Rr6H~-fN-~HB 

58HR€B-8P-SBPPb¥;-ANB 

tffft-AN¥-WA~BR-HSBR-MA¥,-~HR8HGH8B~-~HE-~Rf~b--PE~f8B, 

PE~fTfSN--THE--BBPAR~MEN~--~8-~ERMrNATB-~HE-~RfAb-EHANGE-ANB - -·---~~-

BEN¥-~HE-APPb!EA~f8N-P8R-A--€HANGE--rN--APPR8PRfA~f8N--RfBHT 

BE€ABSE--WA~BR-BSBRS-ARE-BMPERfEN€fNo-A€~HAb-ABVERSE-EPPB€~S 

8P-THB-~RrAb-BHANGBo--~HE-BEPARTMEN~-SHAbb--fNVES~fGA~E--~HE 

AbbESA~i8HS--€8N~AfHBB--rN--A-PETf~f8N-AHB,-fP-f~-BETERMrNBS 

~HAT-~HERB-ARE-ABYBRSE-EPPEE~S,-THE--~HfAb--PERf8B--MBS~--BE 

TBRMrNA~BB--ANB--~HB-APPbf€A~f8N-P8R-EHAHGE-rN-APPR8PRfATf8N 

RfGH~-MHST-BE-BEHrBB-HNbESS-~HE-APPbf€AHT:-EAN--ES~ABbfSH--B¥ 

EbEAR--ANB--€8NYfNEfNG-BVfBENEE-~HAT-~HE-ABVERSE-EPPEE~S-ARE 

€ABSEB-B¥-BNieHE-€bfMA~8bBGfEAb-EVENTS-BR--B~HER--HNPBRESEEH 

€fR€BMSTAN€BS--~HAT--Wfbb-N8~-RE€HR-THH8B6H8~!:-~HE-REMArNBBR 

6P-~HB-~RfAb-PERf8Bo 

tBt--fP-~HE-APPbf€ATf8N--P8R--€HANtiE_~:-_fN--AP_PH~£'RfA~r8H 
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Rt6H~--tS--BBNIBB--BSRfN8--8R--APfER--~HE--~RfAb-PERf6B;-~HB 

BEPAR~MBNf-SHAbb-RBe6iRB--~HB--APPR6PRfA~--~--RBM6YB--~HB 

BIYERSi9N--S~RUB~SRBS--6R--PABlbl~fBS--~HA~--iMPbBMBH~BB-~HB 

~RJAb-BHAN6ET 

t~tt3tt4t(2) 

lli ill through 

Except as provided in subsections t3t 1!1 

t5t i§1 i!! f21, the department shall 

approve a change in appropriation right if the appropriator 

proves by substantial credible evidence that the following 

criteria are met: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(d) The applicant has a possessory interest, or the 

written consent of the person with the possessory interest, 

in the property where the water is to be put to beneficial 

use. 

t3tt4tt5t(3) The department may not approve a change 

in purpose of use or place of use of an appropriation of 

4,000 or more acre-feet of water a year and 5.5 or more 

cubic feet per second of water unless the appropriator 

proves by substantial credible evidence thdt: 
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(a) the criteria in subsection t~t t~i t!i ~ are 

met; 

(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a considerdtion 

of: 

(i} the existing demands on the state water supply, as 

well as projected demands of for water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life: 

(ii) the benefits to the applicant and the state; 

(iii) the effects on the quantity and quality of Wdter 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adve~se environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

t4tt5H6i14 l 

in purpose of 

The department may not dpprove a change 

use or place of use foe a diversion that 

results in 4,000 or more acre-feet of water d yedr dnd S.S 

-12- HB 199 
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or more cubic feet per second of water being consumed 

unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections t~t fii i!i ill and t3t i!i ~ill are met; and 

{b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

t5tt6tt1t!5) (a) The state of Montana has long 

recognized the importance of conserving its public waters 

and the necessity to maintain adequate water supplies for 

the state's water requirements, including requirements for 

reserved water rights held by the United States for federal 

reserved lands and in trust for the various Indian tribes 

within the state's boundaries. Although the state of Montana 

also recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 
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approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection ti!t ill i!i ill or t3t ill t5i ill are met: 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

{c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirement~ of 

subsections tSttbttiit t6ttbttbt illt1311iiJ:. 12LU!H I~l dnd 

t5ttbtthit t6ttbtth±t ti'ttBttrHt ( 5)(8)( III). 10ill be met, 

the department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there ace present 

shortages within the state of Montana; 

(ii) whether the water that 1s 

proposed change in appropriation 

or projected water 

the subject of the 

might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of wat~r available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

-14- HB 399 
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the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

t6ttTttBH 6) For 

appropriation right 

any application for a change in 

involving 4,000 or more acre-feet of 

water a year and 5.5 or more cubic feet per second of water, 

the department shall qive notice of the proposed change in 

accordance with 85-2-307 and shall hold one or more hearings 

in accordance with 85-2-309 prior to its approval or denial 

of the proposed change. The department shall provide notice 

and may hold one or more hearings upon any other proposed 

change if it determines that such a change might adversely 

affect the riqhts of other persons. 

tTtt8tt9tl71 The department or the legislature, if 

applicable, may approve a change subject to such terms, 

conditions, restrictions, and limitations as it considers 

necessary to satisfy the criteria of this section, including 

limitations on the time for completion of the change. The 

department may extend time limits specified in the change 

approval under the applicdble criteria and procedures of 

85-2-312t3tiil· 

t8tt9tt~8t(8) If ~ change is not completed as approved 
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by the department or legislature or if the terms, 

conditions, restrictions, and limitations of the change 

approval are not complied with, the department may, after 

notice and opportunity for hearing, require the appropriator 

to show cause why the change approval should not be modified 

or revoked. If the appropriator fails to show sufficient 

cause, the department may modify or revoke the change 

approval. 

t9ttl9ttttt(9) The original of a change approval 

issued by the department must be sent to the applicant, and 

a duplicate must be kept in the office of the depdrtment in 

Helena. 

tl8ttllttl~t(10) A person holding an issued permit or 

change approval that has not been perfected may change the 

place of diversion, place of use, purpose of use, or place 

of storage by filing an application for change pursuant to 

this section. 

tllttl~ttl3}(ll) A change in appropriation right 

contrary to the provisions of this section is invalid. No 

officer, agent, agency, or employee of the state may 

knowingly permit, aid, or assist in any manner such 

unauthorized change in appropriation right. No person or 

corporation may, directly or indirectly, personally or 

throu9h an a9ent, officer, or employee, attempt to change •n 

appropriation right except in accordance with this section~" 
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Section 4. Section 85-5-302, MCA, is amended to read: 

•as-5-302. Maintenance of headgates and measuring 

devices. All persons using water under-a-dee~ee from any 

stream or ditch whereon a water commissioner is appointed 

shall--be is ARE required to have suitable headgates at the 

point where~n where a ditch taps a stream and shall also, at 

some suitable place on the ditch and as near the head 

~he reo£ as practicable, place and maintain a proper 

measuring box, weir, or ather appliance for the measurement 

of the waters flowing in ~~en the ditch. In case any person 

or persons shall fail to place or maintain a proper 

12 measuring appliance, it shai%--be is the duty of s~en the 

13 water commissioner not to apportion or distribute any water 

14 through said the ditch. The commissioner mttst shall notify 

15 all parties interested by Pegi~t~r~d-or certified mail or in 

16 person l week before making the annual repair or cleaning of 

17 any stream or ditch or performing necessary labor or 

18 expenses to divert water to any ditch. The sending of a 

19 reg~~tered-or certified letter to the last known post-office 

20 address of any sttei'\ interested party wtll:-_be is prima facie 

21 evidence of the fact that he was duly notified. Any work in 

22 the way of repairing a ditch made necessary by any emergency 

23 may be done without such notice when injury would result 

24 from delay." 

25 NEW SECTION. Section 5. Extension of authority. Any 

-17- HB 399 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

HB 0399/03 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act I. 

NEw-see~taH.--Sec~~n-&r.-~~~ae~~----appr~~~r~~~ 

tseet±o~~-~1--thro~qh--~t--appiy--retroacti~ely,--w±thin-the 

mean~nq-of-±-~-~99r-to-ai±-proceedinq~--pendin9--before--the 

depertme~t--of--notttrei--re~o~ree~--e~d-eonservation-on-t~fte 

e£fe~tive-date-oi-this-aett7 

NEW~CTION. Section 6. Effective date •. [This act 1 is 

effective on passage and approval. 

-End-
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