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~ BILL NO. 2?2

INTRODUCED BY £l 'rJﬁ;’J*E_A

BY REQUEST OF DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE
PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A
PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA
FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION;
PROVIDING FOR A TRIAL CHANGE 1IN APPROPRIATION RIGHT;
CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO
MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, B5-2-311,
85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-306, MCA, is amended to read:

"85-2-306. Exceptions to permit requirements. (1)
Groundwater may be appropriated only by a person who has

etther a possessory interest in the property where the water

is to be put to beneficial use and exclusive property rights

in the groundwater development works or, if another person

has rights in the groundwater development works, the written

consent of the person with those property rights. Qutside
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the boundaries of a controlled groundwater area, a permit is
not required before appropriating groundwater by means of a
well or developed spring with a maximum appropriation of
less than 100 gallons per minute, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit, Within 60 days of completion of the well or
developed spring and appropriation of the groundwater for
beneficial use, the appropriator shall £file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the counry
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may., before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months. If a notice is not corrected and completed within
the time allowed, the priority date of appropriation shall
be the date of refiling a correct and complete notice with
the department. A certificate of water right may not be
issued until a correct and complete notice has been filed

with the department. The original of the certificate shall
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be sent to the appropriator. The department shall keep a
copy of the certificate in its office in Helena. The date of
£iling of the notice of completion is the date of priority
of the right.

(2) An appropriator of groundwater by means of a well
or developed springy first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) of this
section, with the department to perfect the water right. The
filing of a c¢laim of existing water right pursuant to
85-2-22) is sufficient notice of completion under this
subsection. The priority date of the appropriation shall be
the date of the filing of a notice as provided in subsection
(1) of this section or the date of the filing of the claim
of existing water right. An appropriation wunder this
subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 1less than
100 gallons per minute, the department shall issue a
certificate of water right, If a certificate is 1issued
under this section, & certificate need not be issued under

the adjudication proceedings provided for in B5-2-236.
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(3) A permit is not required before constructing an
impoundment or pit and appropriating water for wuse by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or Jarger. As used in this subsection, a
perennial fiowing stream means a stream which historically
has flowed continuously at all seasons of the year, during
dry as well as wet years. However, within 60 days after
constructing the impoundment or pit, the appropriator shall
apply for a permit as prescribed by this part, Upon receipt
of a correct and complete application for a stockwater
provisional permit, the department shall then automatically
issue a provisicnal permit. If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affected, it may revoke the permit
or require the permittee to modify the impoundment or pit
and may then make the permit subject to such terms,
conditions, restrictions, or limitations it considers
necessary to protect the rights of other appropriators.

(4) A person may also appropriate water without

applying for or prior to receiving a permit under rules

_4_



B ~ o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0224/01

adopted by the board under 85-2-113."

Section 2. section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1) Except
as provided in subsections (2) through (4), the department
shall issue a permit if the applicant proves by substantial
credible evidence that the following criteria are met:

{a) there are unappropriated waters in the source of

supply at the proposed point of diversion:

(i} at times when the water can be put to the use
proposed by the applicant;

(ii} in the amount the applicant seeks to appropriate;
and

(iii) threugheout during the period during in which the
applicant seeks to appropriate, the amount requested is
reasonably available;

(b) the water rights of a prior appropriator will not
be adversely affected;

(¢} the proposed means of diversion, construction, and
operation of the appropriation works are adequate;

(d) the proposed use of water is a beneficial use;

(e} the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or For which water has been reserved; _and

(f) the applicant has a possessory interest, or the

written consent of the person with the possessory  interest,
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in the property where the water is to be put to beneficial

use.

{2) The department may not issue a permit Ffor an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection (1) are met;

(b) the rights of a prior appropriator will not be
adversely affected;

(c) the proposed appropriation is a reasonable use.
Such a finding shall be based on a consideration o©of the
folliowing:

{i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the praotection of existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

(tii) the effects on the quantity and quality of water
for existing beneficial uses in the scurce of supply:

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any

creation of or contribution to saline seep; and

-6-
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(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant te Title 75, chapter 1, or Title 75,
chapter 20.

{3) (a) The state of Mcontana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust Ffor the wvaricus Indian tribes within the
state's boundaries., Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of 1its waters, the criteria in this
subsection {3) must be met before out-of-state use may
occur.

{b) The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

(i} depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1) or (2) are met;

{ii) the proposed out-of-state use of water is not
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contrary to water conservation in Montana; and

(iii) the proposed cut-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢) 1In determining whether rhe applicant has proved by
clear and convincing evidence that the reguirements of
subsections {3)tb)(ii) and {3)(b)(iii) are met, the
department shall consider the following factors:

(i) whether there are present oOr projected water
shortages within the state of Montana;

{ii) whether the water that 1is the subject of the
application could feasibly be transperted to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant’s supply in
the state where the applicant intends to use the water.

(d) When applying for a permit or a lease to withdraw
and transport water for use ocutside the state, the applicant

shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, and use of
water.

{4) An appropriation, diversicn, impoundment, use,
restraint, or attempted appropriation, diversion,

..3_
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impoundment, use, Or restraint contrary to the provisions of
this section is invalid. No officer, agent, agency, or
employee of the state may knowingly permit, aid, or assist
in any manner such unauthorized appropriation, diversion,
impoundment, use, or other restraint. No person or
corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except
in accordance with this section.”

Section 3. section 85-2-402, MCA, is amended to read:

"85-2-402. Changes in appropriation rights. (1) An
appropriator may not make a change in an appropriation right
except as permitted under this section and with the approval
of the department or, if applicable, of the legislature.

(2) The department, after providing notice and

cpportunity for hearing pursuant to 85-2-307 through

8§5-2-309, may approve an application for a trial change in

appropriation right for a period not to exceed 3 years. In

approving an application under this subsection, the

department shall find from the available evidence that:

(a) substantial injury to any appropriator of water is

unlikely to occur but that the precise effect of the change

on other appropriators is difficult to determine in advance

of the change; and
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(b) the requirements of subsections (3)(b) through

{3)(d) are met and it is likely that the other requirements

of this section can be met,

t2¥(3) Except as provided in subsections +€3% (4)
through t5y (6), the department shall approve a change in
appropriation right if the appropriator proves by
substantial credible evidence that the following criteria
are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{b) The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

[c} The proposed use of water is a beneficial use.

(d) The applicant has a possesscry interest, or the

written consent of the person with the possessory interest,

in the property where the water is to be put to beneficial

use.

+33(4) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water unless the appropriator proves by
substantial credible evidence that:

(a) the criteria in subsection t2¥ {3) are met:

-10-
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(b) the proposed change is a reascnable use. A
finding of reasonable use must be based on a consideration
of:

(i) the existing demands on the state water supply, as
well as projected demands of for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protecticn of
existing water rights and aquatic life;

{il) the benefits to the applicant and the state;

(iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

(iv) the availability and feasibility of using
low-gquality water for the purpose for which application has
been made;

{(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t4)(5) The department may not approve a change in
purpose of use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

{a) the applicant proves by clear and convincing
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evidence and the department £inds that the <criteria in
subsections €2y (3} and {3+ (4) are met; and

{(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

t53{6) (a) The state of Montana has long recognized
the importance of conserving 1its public waters and the
necessity to maintain adequate water supplies for the
state's water requirements, including requirements for
reserved water rights held by the United States for {ederal
reserved lands and in trust for the various Indian tribes
within the state's boundaries. Although the state of Mcntana
also recognizes that, wunder appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b} The department and, if applicable, the legislature
may not approve a change 1in appropriation right for the
withdrawal and transportation of appropriated water for wuse
outside the state wunless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that;:

(1) depending on the veolume of water diverted or

consumed, the applicable criteria and procedures of

_12_
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subsection 2% (3) or t3% (4} are met:

(ii) the proposed out-of-gtate use of water is not
contrary to water conservation in Montana; and

{(iii) the proposed out-of-state use of water 1is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c}) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
subsections 5 tbytisy {6)(b){i1 and +53¢bytitiy
(6}{b)(iii) will be met, the department and, if applicable,
the legislature shall consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in
the state where the applicant intends to use the water.

(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,

the applicant shall submit to and comply with the laws of

-13-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0224/01

the state of Montana governing the appropriation and use of
water.

t6¥(7} PFor any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change 1f it determines that such a change might adversely
affect the rights of other persons.

t7¥(8) The department or the legislature, if
applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as 1t «considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval wunder the applicable criteria and proucedures of
85-2-312433(5).

t8¥(9) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and

opportunity for hearing, require the appropriator to show

_14_
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cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

t9¥(10) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

+383{1i) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by Ffiling an application for change pursuant to this
section,

+t¥3(12) A change in appropriation right contrary to
the provisions of this section is invalid. No officer,
agent, agency, or employee of the state may knowingly
permit, aid, or assist in any manner such unauthorized
change in appropriation right. No person or corporation
may, directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section."

Section 4. Section 85-5-302, MCA, is amended to read:

"B5-5-302. Maintenance of headgates and measuring
devices. &ll persons using water under-a-decree from any
stream or ditch whereon a water commissioner 1is appointed
ahatt-be is required to have suitable headgates at the point

wheretn where a ditch taps a stream and shall also, at some
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suitable place on the ditch and as near the head thereof as
practicable, place and maintain a proper measuring box,
weir, or other appliance for the measurement of the waters
flowing in ®suehr the ditch. In case any perscon or persons
shall fail to place or maintain a proper measuring
appliance, it shat:--be is the duty of swech the water
commissioner not to apportion or distribute any water
through setd the ditch. The commissioner must shall notify
all parties interested by registered-or certified mail or in
person 1 week before making the annual repair or cleaning of
any stream or ditech or performing necessary labor or
expenses to divert water to any ditch. The sending of a
registered-or certified letter to the last known post-office
address of any auch interested party wiii-be is prima facie
evidence of the fact that he was duly notified. Any work in
the way of repairing a ditch made necessary by any emergency
may be done without such notice when injury would result
from delay."”

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisiocns of

[this act].

NEW SECTION. Section 8. Retroactive applicability.
[Sections 1 through 7] apply retroactively, within the

meaning of 1-2-109, to all proceedings pending before the

_16“
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department of natural resources and conservation on [the

effective date of this act].

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-

_17_



STATE OF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB399, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

HB399 would require that a possessory interest in the proposed place of use would be required by the developer of a
water use project or consent of the owner of the proposed place of use before a water right certificate, water
right permit, or water right change authorization can be issued by the Department of Natural Resources (DNRC). The
revisions also provide that water must be reascnably available for appropriation at the proposed point of diversion
before a permit can be issued. A water commissioner will have authority to inspect and control all diversion
structures within jurisdictional areas.

FISCAL IMPACT: None

ASSUMPTIONS:

1. DNRC will absorb the costs associated with the proposed revisions to the water right statutes with
existing resources and through the anticipated savings of less work required for respond1ng to
complaints.

2. The net result is that no additional costs are contemplated with the proposed revisions.

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Froving ownership interest in property may require applicants to retrieve copies of documents from county clerk and
recorders for proof of ownership information. Tf, for example, one-third of the persons filing notice of
completions required such information, then 1,100 could be anticipated and, at $5.00 each, an additicnal $5,500
would be generated at the county offlces.

S BLD 2 e

\CKLEFORD, BUDGET DIRECTOR DATE '
OFFI E OF BUDGET AND PROGRAM PLANNING

Phoz /54T

s /DATE

Fiscal Note for HB399, as introduced

HB 399
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 399
INTRODUCED BY O'KEEFE, WEEDING, IVERSON, HARPER
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE
PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A
PERMIT OR TO APPROPRIATE GROUNDWATER; MOPIFYING THE CRITERIA
FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION;
PROVIDING FOR A TRIAL CHANGE IN APPROPRIATION RIGHT;
CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO
MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311,
85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-306, MCA, is amended to read:
*85-2-306. Exceptions to permit requirements. (1)

Groundwater may be appropriated only by a person who has

either a _possessory interest in the property where the water

is to be put to beneficial use and exclusive property rights

in the groundwater development works or, if another person

has rights in the groundwater development works, the written

consent of the person with those property rights. OQutside
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the boundaries of a controlled groundwater area, a permit is
not required before appropriating groundwater by means of a
well or developed spring with a maximum appropriation of
less than 100 gallons per minute, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the groundwater for
beneficial wuse, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the cfifices of the county
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice 1is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
menths. If a notice is not corrected and completed within
the time allowed, the priority date of appropriaticn shall
be the date of refiling a correct and complete notice with
the department. A certificate of water right may not be
issued until a correct and complete notice has been filed

with the department. The original of the certificate shall

-2- HB 399
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be sent to the appropriator. The department shall keep a
copy of the certificate in its cffice in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

(2) An appropriator of groundwater by means of a well
or developed spring; first put to beneficial use between
January 1, 1962, and July i, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) of this
section, with the department te perfect the water right. The
filing of a claim of existing water right pursuant to
85-2-221 is sufficient notice of completion under this
subsection. The priocrity date of the appropriation shall be
the date of the filing of a notice as provided in subsection
(1) of this section or the date of the filing of the claim
of existing water right. An appropriation wunder this
subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 1less than
100 gallons per minute, the department shall issue a
certificate of water right. If a certificate 1is issued
under this section, a certificate need not be issued under

the adjudication proceedings provided for in 85-2-236,
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{3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per vyear and 1is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which historically
has flowed continuously at all seasons of the year, during
dry as well as wet years. However, within 60 days after
constructing the impoundment or pit, the appropriator shall
apply for a permit as prescribed by this part. Upon receipt
of a correct and complete application for a stockwater
provisional permit, the department shall then automatically
issue a provisional permit. If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affected, it may revoke the permit
or require the permittee to modify the impoundment or pit
and may then make the permit subject to such terms,
conditions, restrictions, or limitations it considers
necessary to protect the rights of other appropriators.

(4) A person may also appropriate water without

applying for or pricr to receiving a permit under rules
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adopted by the board under 85-2-113."
Section 2. section 85-2-311, MCA, is amended to read:
"85-2-311. Criteria for issuance of permit. (1) Except
as provided in subsectiaons (2) through (4), the department

shall issue a permit if the applicant proves by substantial

credible evidence that the following criteria are met:

(a) there are wunappropriated waters in the scurce of

supply at the propesed point of diversion:

(i) at times when the water can be put to the use
proposed by the applicant;

(ii) in the amount the applicant seeks to appropriate;
and

(iii) througheut during the period during in which the
applicant seeks to appropriate, the amount requested is
reascnably available;

(b) the water rights of a prier appropriator will not
be adversely affected;

(c)y the proposed means of diversieon, ceonstruction, ang
operation of the appropriation works are adequate;

{d) the proposed use of water is a beneficial use:

{e) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit

has been issued or for which water has been reserved: and

(£} the applicant has a possessory interest, or the

written consent of the person with the possessory  interest,
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in  the property where the water is to be put to beneficial

{2) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

{a) the criteria in subsection (1) are met;

(b} the rights of a prior appropriator will not be
adversely affected;

(c} the proposed appropriation 1s a reasonable use.
Such a finding shall be based on a consideration af the
following:

(1) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

(i1) the benefits to the applicant and the state;

{1ii) the effects on the quantity and quality of water
for existing beneficial uses in the source of supply:

(iv) the avalilability and feasibility of using
low-guality water for the purpose Eor which application has
been made;

(v) the effects on private property rights by any

creation of or centribution to saline seep; and
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(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

(3) (a) The state of Montana has long recognized the
importance of conserving its public warers and the necessity
to maintain adeqguate water supplies for the state's water
requirements, including requirements for reserved water
rights heid by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate cenditiens, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria 1in this
subsection (3) must be met before out-of-state use may
occur .

(b) The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

{i) depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of
subsecticn {1) or (2) are met;

{ii) the proposed out-of-state use of water is not
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contrary to water conservation in Montana; and

{iii) the proposed cut-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections {3} {b){(iiy and {3)¥(b)(iii) are met, the
department shall consider the following factors:

{i} whether there are present or projected water
shortages within the state of Montana;

{ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana:

(iii) the supply and scurcves of water available to the
applicant 1in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in
the state where the applicant intends to use the water.

(d) When applying for a permit or a lease to withdraw
and transport water for use outside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriatien, lease, and use of
water. 7

(4) An appropriation, diversion, impoundment, use,
reskraint, or

attempted appropriation, diversion,
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impoundment, use, or restraint contrary to the provisions of
this section is invalid. Nc officer, agent, agency, or
employee of the state may knowingly permit, aid, or assist
in any manner such unauthorized appropriation, diversion,
impoundment, use, or other restraint. No person or
corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impcund, use, or otherwise restrain or
control waters within the boundaries of this state except

in accordance with thie section.”
Section 3. Section 85-2-402, MCA, is amended to read:
"85-2-402. Changes in appropriation rights. (1) An
appropriator may not make a change in an appropriation right
except as permitted under this section and with the approval
of the department or, if applicable, of the legislature.

{2) The department, after providing  notice and

opportunity for hearing pursuant to 85-2-307 through

B5-2-309, may approve an application for a trial change in

appropriation right for a period aor to exceed 3 years. In

approving an application under this subsection, the

department shall find from the available evidence that:

(a) substantial injury to any appropriator of water is

uniikely to occur put that the precise effect of the change

on other appropriators is difficult to determine in advance

of the change; and
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{b) the requirements of subsections {3)(b) through

(3)(d) are met and it is likely that the other requirements

of this section can be met.

(3) (A) IF THE DEPARTMENT APPROVES AN APPLICATION FOR

A TRIAL CHANGE IN APPROPRIATION RIGHT UNDER SUBSECTION (2}:

(I} THE APPROPRIATOR SHALL ALLOW ACCESS BY THE

DEPARTMENT THROUGHOUT THE TRIAL PERIOD TQ THE SITE WHERE THE

CHANGE IS BEING IMPLEMENTED:

(II) THE DEPARTMENT SHALL INSPECT THEE SITE UPON THE

REQUEST OF ANY PERSON HOLDING A VALID WATER RIGHT IN THE

SOURCE OF SUPPLY; AND

(ITI) ANY WATER USER MAY, THROUGHOUT THE TRIAL PERLOD,

PETITION THE DEPARTMENT TO TERMINATE THE TRIAL CHANGE AND

DENY THE APPLICATION FOR A CHANGE IN APPROPRIATION RIGHT

BECAUSE WATER USERS ARE EXPERTENCING ACTUAL ADVERSE EFFECTS

OF THE TRIAL CHANGE. THE DEPARTMENT SHALL INVESTIGATE THE

ALLEGATIONS CONTAINED IN A PETITION AND, IF IT DETERMINES

THAT THERE ARE ADVERSE EFFECTS, THE TRIAL PERIOD MUST BE

TERMINATED__AND THE APPLICATION FOR CHANGE IN APPROPRIATION

RIGHT MUST Br DENIED UNLESS THE APPLICANT CAN ESTABLISH BY

CLEAR AND CONVINCING EVIDENCE THAT THE ADVERSE EFFECTS ARE

CAUSED BY UNIQUE CLIMATOLOGICAL EVENTS OR OTHER UNFORESEEN

CIRCUMSTANCES THAT WILL NOT RECUR THROUGHOUT THE REMAINDER

QF THE TRIAL PERIOD.

(B) IF THE APPLICATION FOR__CHANGE IN APPROPRIATION
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RIGHT IS DENIED DURING OR AFTER THE TRIAL PERIQOD, THE

DEPARTMENT SHALL REQUIRE THE APPROPRIATOR TO REMOVE THE

DIVERSION STRUCTURES OR FACILITIES THAT 1IMPLEMENTED THE

TRIAL CHANGE.

t2313¥(4) Except as provided in subsections +337 ¢4y
{5) through +5% ¢¢6%+ ({7), the department shall approve a
change in appropriation right if the appropriator proves by
substantial credible evidence that the following criteria
are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b) The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

(c) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the

written consent of the person with the possessory interest,

in the property where the water is to be put to beneficial

use.

t3¥t4+(5) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water unless the appropriator proves by

substantial credible evidence that:
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(a) the criteria in subsection t2% t3y (4) are met:

(b} the proposed change 1is a reasonable use. A
finding of reasonable use must be based on a consideration
of:

{i) the existing demands on the state water supply, as
well as projected demands ef for water for future beneficial
purposes, including municipal water suéplies. irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

{i1) the benefits to the applicant and the state:

(iii) the effects on the quantity and quality of water
for existing useas in the source of supply:

{iv) the avallability and feasibility «f using
low-quality water for the purpose for which application has
been made:

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t43t53(6}) The department may not approve a change in
purpose of use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more

cubic feet per second of water being consumed unless:
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{(a) the applicant proves by clear and convincing
evidence and the department £finds that the criteria in
subsections t2y t3% (4) and {3} t4} (5) are met; and

{b} the department then petitions the legislature and
the legislature affirms the decision of the depariment after
one or more public hearings.

£5+t63(7) (a}) The state of Montana has long recognized
the importance of conserving its public waters and the

necessity to maintain adequate water supplies

for the
state's water requirements, including requirements for
reserved water rights held by the United States for federal

reserved lands and in trust for the various Indian tribes

within the state's boundaries. Although the state of Montana
also recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or

the conservation of its waters, the following criteria must

be met before put-of-state use may occur:

(b} The department and, if applicable, the legislature
may not approve a change 1in appropriation right for the
withdrawal and transportation of appropriated water for use
cutside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{i) depending on the volume of water diverted or
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consumed, the applicable criteria and procedures of
subsection {2} {3} (4) or +3% t41 {5) are met;

{ii) the propecsed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii} the proposed sut-cf~state use of water 1is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c} In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of

subsections {5tthitisy ¢63tbytify (7)(B)(II) and t5¥tbititsy

t6¥thytiity (7)(B){IIl) will be met, the department and, if

applicable, the legislature shall consider the following
factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii}) whether the water that is the subject of the
proposed change in appropriation might Eteasibly be
transported to alleviate water shortages within the state of
Montanas;

(iii} the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in
the state where the applicant intends to use the water.

{d) When applying for a change in appropriation right
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to withdraw and transport water for use cutside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t6++#¥(B) For any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 pricr to its approval or denlal
of the proposed change. The department shall provide notice
and may hcld one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persocons,

t73¥t8+(9) The department or the legislature, if
applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion cf the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
B5-2-312¢33(5).

€8¥15¥(10) If a change is not completed as approved by
the department or legislature or if the terms, conditions,

restrictions, and limitations of the change approval are not
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complied with, the department may, after naotice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

+93¢183(11) The original of a change approval issued by
the department must be sent te the applicant, and a
duplicate must be kept in the cffice of the department’ in
Helena-

¢28¥£2%4{12) A perscn holding an  issued permit or
change approval that has not been perfected may change the
place of diversion, place of use, purpase of use, ar place
of storage by filing an application for change pursuant to
this section.

t3+3+:2¥(13) A change in appropriation right contrary
to the provisions of this section is invalid. No officer,
agent, agency, or employee of the state may knowingly
permit, aid, or assist in any manner such unauthorized
change in appropriation right. No person or corporation
may, directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section.”

Section 4. section B85-5-302, MCA, is amended to read:

"85-5-302. Maintenance of headgates and measuring

devices. All persons using water under-a-deeree from any
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stream or ditch whereon a water commissioner 1is appointed
shaii--be i3 ARE required tc have suitable headgates at the
point wherein where a ditch taps a stream and shall also, at
some suitable place on the ditch and as near the head
therest as practicable, place and maintain a proper
measuring box, weir, or other appliance for the measurement
of the waters flowing in sueh the ditch. In case any person
or persons shall fail to place or maintain a properz
measuring appliance, it shati--be is the duty of sueh the
water commissioner not to apportion or distribute any water
through =atd the ditch. The commissioner muse shall notify
all parties interested by regtatered-or certified mail or in
person 1 week before making the annual repair or cleaning of
any stream or ditch or performing necessary labor or
expenses to divert water ta any ditch. The sending of a
vegtstered-ar certified letter to the last known post-affice
address of any sueh interested party wiii-be is prima facie
evidence of the fact that he was duly notified. Any work in
the way of repairing a ditch made necessary by any emergency
may be done without such notice when injury would result

from delay."
NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

[this act].
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NEW SECTION. Section 6. Retroactive applicability.
[Sections 1 through 71 apply retroactively, within the
meaning of 1-2-109, to all proceedings pending before the
department of natural resources and conservation on [the
effective date of this act].

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 399
INTRODUCED BY O'KEEFE, WEEDING, IVERSON, HARPER
BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE
PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A
PERMIT OR TO APPROPRIATE GROUNDWATER: MODIFYING THE CRITERIA
FOR ISSUING A PERMIT AND FOR APPROVING A CHANGE APPLICATION;
PROVIDING—-FOR--A--ERIAB—-EHANGE—-IN-—-APPROPRIAPION---REIGHT
CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO
MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, 85-2-311,
B5-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND-A-REPROAETIVE-APPLICABIbIPY¥-BATR."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 85-2-306, MCA, is amended to read:
*85-2-306. Exceptions to permit requirements. (1)

Groundwater may be appropriated only by a person who has

etther a possessory interest in the property where the water

is to be put to beneficial use and exclusive property rights

in the groundwater development works or, if another perscn

has rights in the groundwater development works, the written

consent of the person with those property rights. Outside
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the boundaries of a controlled groundwater area, a permit is
not reguired before appropriating groundwater by means of a
well or developed spring with a maximum appropriation of
less than 100 gallons per minute, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the groundwater for
beneficial use, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the county
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice 1is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months, If a notice is not corrected and completedrwithin
the time allowed, the priority date of appropriation shall
be the date of refiling a correct and complete notice with
the department. A certificate of water right may not be
issued wuntil a correct and complete notice has been filed

with the department. The original of the certiEicate shall
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be sent to the appropriator. The department shall keep a
copy of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

{2) An approprilator of groundwater by means of a well
or developed springy first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1)} of this
section, with the department to perfect the water right. The
filing of a claim of existing water right pursuant to
85-2-221 1is sufficient notice of completion under this
subsection. The priority date of the appropriation shall be
the date of the filing of a notice as provided in subsection
{1} of this section or the date of the filing of the claim
of existing water right. An appropriation under this
subsection is an existing right, and a permit 1is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of less than
100 gallons per minute, the department shall issue a
certificate of water right. 1If a certificate is issued
under this section, a certificate need not be issued under

the adjudication proceedings provided for in 85-2-236.
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{3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and 1is from a source other than a
perennial fFlowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which historically
has flowed continuously at all seasons of the year, Juring
dry as well as wet years. However, within 60 days after
constructing the impoundment or pit, the appropriator shall
apply for a permit as prescribed by this part. Upon receipt
of a correct and complete application for a stockwater
provisional permit, the department shall then automatically
issue a provisional permit. If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affected, it may revoke the permit
or require the permittee to modify the impoundment or pit
and may then make the permit subject to such terms,
conditions, restrictions, or limitations it considers
necessary to protect the rights of other appropriators.

(4) A person may also appropriate water without

applying £for ot prior to receiving a permit under rules
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adopted by the board under 85-2-113."

Section 2. section 85-2-311, MCA, is amended te read:

“85-2-311. Criteria for issuance of permit. (1) Except
as provided in subsections (2} through (4), the department
shall issue a permit if the applicant proves by substantial
credible evidence that the following criteria are met:

{(a) there are unappropriated waters in the source of

supply at the proposed point of diversion:

(1) at times when the water can be put to the use
proposed by the applicant;

(ii) in the amount the applicant seeks to appropriate;
and

{iii) ehreoaghout during the period during in which the
applicant seeks to appropriate, the amount requested is
reascnably available;

(b) the water rights of a prior appropriator will not
be adversely affected;

{c) the proposed means of diversion, construction, and
operation of the appropriation works are adeguate;

(d) the proposed use of water is a beneficial use;

{e) the proposed use will not interfere unreasonably
with other planned uses or developments faor which a permit
has been issued or for which water has been reserved; and

(f} the applicant has a possessory interest, or the

written consent of the person with the possessory interest,
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in _the property where the water is to be put to beneficial

use,

(2) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by c¢lear and convincing evidence that:

{a) the criteria in subsection (1) are met;

(b) the rights of a prior appropriator will not be
adversely affected;

{c) the proposed appropriation is a reasconable use.
Such a finding shall be based on a consideration of the
following:

(i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life:

(ii) the benefits to the applicant and the state;

{iii) the effects on the gquantity and quality of water
for existing beneficial uses in the source of supply:

(iv) the avallability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any

creation of or contribution to saline seep; and
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{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, «<r Title 75,
chapter 20.

{3) (a) The étate of Mcntana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state o¢f Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection (3) must be met before out-of-state use may
accur .,

(b) The department may not 1issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

(i) depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1)} or (2) are met;

{ii) the proposed out-of-state use of water 1s not
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contrary to wa-er censervation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections (1) (b)(il) and (3){b){iii) are met, the
department shall consider the following factors:

(i) whether there are present or projected water
shortages within the state cf Maontana;

{ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available ko the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in
the state where the applicant intends to use the water.

(d) When applying for a permit or a lease to withdraw
and transport water for use cutside the state, the applicant
shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, and use of

water.
(4) An appropriation, diversion, impoundment, wuse,
restraint, or attempted appropriation, diversion,
-8~ HB 3%9
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impoundment, use, or restraint contrary to the provisions of
this section is invalid. No officer, agent, agency, or
employee of the state may knowingly permit, aid, or assist
in any maaner such wunauthorized appropriation, diversion,
impoundment , use, or other restraint. No person or
corporation may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except
in accordance with this section.”

Section 3. sSection B5-2-402, MCA, is amended to read:

"B85-2-402. Changes in appropriation rights. (1) an
appropriator may not make a ;hange in an appropriation right
except as permitted under this section and with the approval
of the department or, if applicable, of the legislature.

t2y-—Fhe--departmenty——after---providing---notice—--and

opportunicy---fer--—hearing-—pursuant--to--65-2-387--threough

B5-2-3097-may-approve-an-apptication-for-a—triat--change——in

appropriation--right--for-a-perisd-not-to-exceed-3-yeara;—in

appreving--an--appiication--under--—this---suvbsecticns-—-the

department-shali-find-from-the-avatisble-evidence-thak+

tay--substantiat-injery-to-any-apprepriator-af-vater-is

gni+hety-—to-sceur-but-that-the-precine-effect-of-the-change

on—sther-appropriators—is—-d+ffrenit-to-determine-in--advance

ef-the-change;-and
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thi-—-the-—rfeguivements--of--subsections--t3ytby-threugh

t3¥tdr-are-met-and-it-is-tikelp-thae-the-other--reqguirements

of-this-section—can-be-mers

faf——fh}—iP——?HE-BEP&RTHEHT'EPPRBVES*AN‘APPB{Eh?ieﬂAFBR

A-PRIAL-EHANGE-¥N-APPROPREAPION-RIGHT -UNPER-SUBSECFION-—{23+¢

+Ey--FHE---APPROPRIATOR-——-SHAEL--AbLOW--ACEESS—~P¥--PHE

BEPARIMENE-FHROUGHOUT - FPHE-PRIAL-PERTOD-PO-PHE-SIPE-WHERE-THE

CHANGE-IS-BEING- EIMPBEMENTEB+

+1i4-PHE-DEPARFMENT-SHABL—INSPEET- -FHE--S¥IPE--HPBN--FHE

REQUESP?--OP--ANY—-PERSON--HOLBING-A-VALIB-WATER-RIGHE-IN-FHE

SOYREE-OF-SHPPEY+—-AND

t £33y - ANY¥-WAPER-USER-MAY ;- PHROUGHOUF-FHE-FPREAb--PERISB7

PEP:i®EON--FHE-—BEFPAR¥MENY? --20-FERMINATE-PHE-FRIAL-EHANGE-ANB

BEN¥-PHE-APPRICAYION-POR-A--EHANGE--IN- -APPROPRIATION- -RIGHP

BECAHSE-—WAPER-BSERS-ARE-EXPERIENEING-ACPBAL-ADVERSE-EFPEETS

OF-fHE-PRIAB-CHANGEs -FHE-BEPAREMENY-SHAEL - INVESTIGAPE-~FHE

ABLEGATIENS——CONTAINED--IN—-A-_FEPITION-ANB; -IF-IT-BEFERMINES

FHAP-FPHERE-ARE-ADYERSE-EFPEEPS+ -FPHE-—FRIAL--PERIAQB--MUSTE--BE

PERMINAFER-—-AND——~THE-APPLICATION-PFOR-CHANGE-IN-APPROPRiAPION

REGHT-MUS5F-BE-BENIED-UNBESS-EHE-APPLICANY-CAN- ~-ESTABEISH--BY

EbEMR--AND--CONVEINCING-EVIBEHCE-THAT-PHE-ABVERSE-EPPECFS-ARE

EAYSED-BY¥-ONIQUE-BHIMATOLOGIEAL - EVENPS-OR- -GTHER--URPORESEBEN

EiREBMS?AﬂGES——THA?‘-Wibb—HBT—ﬁEEHR—THRGHGHBHT‘?HE—REMﬂiﬂBER

oF-FHE-FRIAL-PERIOB<

£By--IP - PHE-APPbICATION--FPOR——CHANGE-~IN--APPROPRIAFION
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RIGHF~-:5-~BENTERB-—PDHRING—-OR--AFPER--FHE--F¥RIAL-PERIOB; -THE

BEPARPMENY-SHABE-REQUIRE--PHE--APPROPRIATER--¥6--REMGVE--THE

BIVERGSION--SPRUEEURES--OR-~FRAEIEIPEES—-FHAT--FMPLEMENTEDB-FHE

¥REIADL-CHANGE=

t24433¢43(2) Except as provided in subsections ¢33 43
t5% (3) through 5% +t6% +t?+ (5), <the department shall
approve a change in appropriation right if the appropriator
proves by substantial credible evidence that the following
criteria are met:

fa) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{b} The proposed means of diversion, construction, and
cperation of the appropriation works are adequate.

{c) The proposed use of water is a beneficial use.

{d) The applicant has a pessessory interest, or the

written consent of the person with the possessory interest,

in the property where the water is to be put to beneficial

use .

t33t4+£{53(3) The department may not approve a change
in purpose of use or place of use of an appropriation of
4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water unless the appropriator

proves by substantial credible evidence that:
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{a) the criteria in subsection 2y 13} f4} (2) are
met ;

{b) the proposed change is a reascnable use. A
finding of reascnable use must be based on a consideration
of:

{1} the existing demands on the state water supply., as
well as projected demands of for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aguatic life;

(ii} the benefits to the applicant and tne state:

(iii) the effects on the quantity and gquality of water
for existing uses in the source of supply:

{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of ar contribution to saline seep; and

{(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Tikle 75,
chapter 20.

+43+£5+¢63(4) The department may not approve a change
in purpose of use or place of use for a diversion that

results in 4,000 or more acre-feet of water a year and 5.5
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or more cubic feet per second of water being consumed
unless:

{a} the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections 2} {3} t4% (2) and 3} {4} t5}% (3) are met; and

(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

t5¥163¢t73(5) t(a) The state of Montana has long
recognized the importance of conserving its public waters
and the necessity to maintain adequate water supplies for
the state's water requirements, including regquirements for
reserved water rights held by the United States for federal
reserved lands and in trust for the various 1Indian tribes
within the state's boundaries. Although the state of Montana
also recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public weifare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

(b) The department and, if applicable, the legislature
may not appreove a change in  appropriation right for the
withdrawal and transportation of appropriated water for use
ocutside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature
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approves after one or more public hearings that:

(i) depending on the wvolume of water diverted or
consumed, the applicable criteria and procedures of
subsection +2% t3% t43 (2) or 3% {4% t53 (3) are met;

{ii) the propcsed cut-of-state use of water 1is not
contrary to water conservation in Montana; and

(Lii} the proposed out-cf-state use of water is not
otherwise detrimental to the public welfare of the c¢itizens
of Montana.

{¢) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of

subsections +57¢bytit) t63tbytity ¢F¥4BItIEF (5)(B)(Il) and

t53tbrttiet t63¢bytitey tFIy¢By¢EEEY (5)(BY(IIT) will be met,
the department and, iE applicable, the legislature shall
consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use

the water; and

{(iv) the demands placed on the applicant’'s supply in
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the state where the applicant intends to use the water.

(d) When appiying for a change in appropriation right
to withdraw and transport water for use outslde the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the approprilation and use of
water.

t6¥£?3t8%¥(6) For any application for a change 1in
appropriation right invelving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persons.

t7+18}349+(7) The department or the legislature, if
applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
85-2-312¢3¥(5) .

tB8y{35¢303{8) If a change is not completed as approved
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by the department or legislature or if the terms,
conditions, restrictions, and limitations of the <c¢hange
approval are not complied with, the department may, after
notice and opportunity for hearing, require the appropriator
to show cause why the change approval should not be modified
or revoked. If the appropriator Ffails tc show sufficient
cause, the department may modify or revoke the change
approval.

t9¥t36¥¢:¥¥(9) The original of a change approval
issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in
Helena.

+3604¢t332+¢323(10) A person holding an issued permit or
change approval that has not been perfected may change the
place of diversion, place of use, purpose of use, or place
of storage by filing an application for change pursuant to
this section.

+33y$32¥4323y(21) A change in appropriation right
contrary to the provisions of this section is invalid. No
officer, agent, agency, or employee of the state may
knowingly permit, aid, or assist in any manner such
unauthorized change in appropriation right. No person or
corpeoration may, directly or indirectly, personally or
through an agent, officer, or employee, attempt to c¢hange an

appropriation right except in accordance with this section.”
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Section 4. section 85-5-302, MCA, is amended to read:

*“B5-5-3p2. Maintenance of headgates and measuring
devices. All persons using water under-a-decree from any
stream or ditch whereon a water commissioner is appointed
shati--be ta& ARE required to have suitable headgates at the
point wherein where a ditch taps a stream and shall also, at
some suitable place on the ditch and as near the head
thereof as practicable, place and maintain a proper
measuring box, weir, or other appliance for the measurement
of the waters flowing in suech the ditch. In case any person
or perscns shall fail to place or maintain a proper
measuring appliance, it aha%i--be is the duty of swehk the
water commigsiconer not to appertion or distribute any water
through satd the ditch. The commissioner mast shall notify
all parties interested by regiatered-o+ certified mail or in
person 1 week before making the annual repair or cleaning of
any stream or ditch or performing necessary labor or
expenses to divert water to any ditch. The sending of a
regiatered-or certified letter to the last known post-office
address of any such interested party wiit-be is prima facie
evidence of the fact that he was duly notified. Any work in
the way of repairing a ditch made necessary by any emergency
may be done without such notice when injury would result

from delay."

NEW SECTION. Section 5. Extension of authority. Any

=-17- HB 199
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existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of
[this act].

NEW-SECPION: --Section-6-- Retreactive ——--appticabiliey -
{Sectiona--1--through--71--apply--retroactivetyr—-within-the
meaning-of-~2-1897-to-atl-proceedings--pending--before—-the
department——of--natural--resources--—and-conservatien-an-fthe
effective-date-ef-this-aetis

NEW SECTION. Section 6. Effective date. [This act] is
effective on passage and approval.

—-End-
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HOUSE BILL NO. 399
INTRODUCED BY O'KEEFE, WEEDING, IVERSON, HARPER
BY REQUEST OF THE DEPARTMENT OF NATURAL RESQURCES

AND CONSERVATION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
WATER USE LAWS; REQUIRING A POSSESSORY INTEREST IN THE
PROPERTY ON WHICH WATER WILL BE APPLIED IN ORDER TO OBTAIN A
PERMIT OR TO APPROPRIATE GROUNDWATER; MODIFYING THE CRITERIA
FOR ISSUING A PERMIT AND FOR AFPROVING A CHANGE APPLICATION;
PROVIDING--POR--A-~FRIAL--CHANGE--EN--APPROPRIATION---REGHT:
CLARIFYING THE JURISDICTION OF A WATER COMMISSIONER TO
MAINTAIN HEADGATES; AMENDING SECTIONS 85-2-306, B5-2-311,
85-2-402, AND 85-5-302, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE ANB-A-REPYROAETIVE-APPLICABILITY-DAPE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Ssection 85-2-306, MCA, is amended to read:

"85-2-306. Exceptions to peramait requirements. (1)
Groundwater may be appropriated only by a person who has

either a possessory interest in the property where the water

is to be put to beneficial use and exclusive property rights

in the groundwater development works or, if another person

has rights in the groundwater development works, the written

consent of the person with those property rights. OQucside
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the boundaries of a controlled groundwater area, a permit is
not required before appropriating groundwater by means cof a
well or developed spring with a maximum appropriation of
less than 100 gallons per minute, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the groundwater for
beneficial wuse, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the county
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months. If a notice is not corrected and completed within
the time allowed, the priority date of appropriation shall
be the date of refiling a correct and complete notice with
the department. A certificate of water right may not be
issued wuntil a correct and complete notice has been filed

with the department., The original of the certificate shall

-2- HB 399
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be sent to the appropriator. The department shall keep a
copy of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

{2) An appropriator of groundwater by means of a well
or developed springy first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and reccrder shall file a
notice of completion, as provided in subsection (1) of this
section, with the department to perfect the water right. The
filing of a claim of existing water right pursuant to
85-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shail be
the date of the Eiling of a notice as provided in subsection
(1) of this section or the date of the filing of the claim
of existing water right. An appropriation under this
subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of less than
100 gallons per minute, the department shall issne a
certificate of water right. If a certificate 1is issued
under this section, a certificate need not be issued under

the adjudication proceedings provided for in 85-2-236.
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(3) A permit is not required before constructing an
impoundment or pit and appropriating water for wuse by
livestock if the maximum capacity cof the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per vyear and is from a source other than a
perennial Flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the contrcl of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which historically
has flowed continuously at all seasons of the year, during
dry as well as wet years., However, within 60 days after
constructing the impoundment or pic, the appropriator shall
apply for a permit as prescribed by this part. Upon receipt
of a correct and complete applicétion for a stockwater
provisional permit, the department shall then automatically
issue a provisional permit. If the department determines
after a hearing that the rights of other appropriators have
been or will be adversely affected, it may revoke the permit
or require the permittee to modify the impoundment or pit
and may then make the permit subject to such terms,
conditions, restrictions, or limitations it considers
necessary to protect the rights of other appropriators.

{4) A person may alsc appropriate water without

applying for or prior to receiving a permit under rules
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adopted by the board under 85-2-113."

Section 2. section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1) Except
as provided in subsections (2) through (4), the department
shall issue a permit if the applicant proves by substantial
credible evidence that the fecllowing criteria are met:

(a} there are unappropriated waters in the source of

supply at the proposed point ¢f diversion:

(i) at times when the water can be put to the use
proposed by the applicant;

tii) in the amount the applicant seeks to appropriate;
and

(iii) throughout during the period during in which the
applicant seeks to appropriate, the amount requested is
reasonably available:

(b) the water rights of a prior appropriator will not
be adversely affected;

(c) the proposed means of diversion, construction, and
operation of the appropriation works are adeguate;

{(d) the proposed use of water is a beneficial use;

{e) the proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved; and

{f) the applicant has a possessory interest, or the

written consent of the person with the possessory interest,
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in_ the property where the water is to be put to beneficial

use.

{2) The department may not 1issue a permit for an
appropriation of 4,000 or more acre~feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(ay the criteria in subsection (1) are met:

{b) the rights of a prior appropriator will not be
adversely affected;

(c) the proposed dappropriation 1s a reascnable use.
Such a finding shall be based on a consideration of the
following:

(i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
Euture beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aguatic life;

A {(1i) the benefits to the applicant and the state;

{iii) the effects on the guantity and gquality of water
for existing beneficial uses in the source of supply;

{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any

creation of or contribution to saline seep: and
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(vi) the probable significant adverse environmental
impacts of trhe proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

{3) (a) The Qtate of Montanra has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
regquirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious 1Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-af-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection (3) must be met before out-of-state use may
ocour .

{(b) The department may not issue a permit for the
approptriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

{i} depending on the wveclume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1) or (2) are mei;

{ii) the -proposed out-of-state use of water is pot
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contrary to wa-er conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{¢) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subgections {3)(b){ii) and (3}(b)(iil)y are met, the
department shall consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana:

(ii) whether the water that 1is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Meontana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends Lo use
kthe water; and

{iv) the demands placed on the applicant's supply in
the state where the applicant intends to use the water.

{d) When applying for a permit or a lease tg withdraw
and transport water for use outside the stake, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, lease, and use of
water .,

(4) An appropriatiomn, diversion, impoundment, wuse,
restraint, or

attempted appropriation, diversion,

-B- HB 399



10
11
12
13
14
15
16
1?7
i8
19
20
21
22
23
24

25

HB 0399%/03

impoundment, use, or restraint contrary to the provisions of
this section is invalid. Neo officer, agent, agency, or
employee of the state may knowingly permit, aid, or assist
in any manner such unauthorized appropriation, diversion,
impoundment, use, or other restraint. No person or
corporation may. directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except
in accordance with this section.”

Section 3. Section B5-2-402, MCA, is amended to read:

"85-2-402. Changes in appropriation rights. (1) An
appropriator may not make a change in an appropriation right
except as permitted under this section and with the approval
of the department or, if applicable, of the 1egisiature.

t29--Phe--deparementy——after——-providing---nettce---and

eppertunity--—for---hearing--purssant--¢a--85-2-387--threugh

85-2-30%7-may-approve-an-apaiteation-for-a-tritat--change--in

apprepriation--riqht--fer-a-period-not-toc-exceed-3-yearsz-in

eppraving--an--appiicatien-—-under---this---subasectiony---the

department-shalti-find-from-the-available-evidence-that:

ta}--substantial-injuty-to-any-appropriator-of-water-is

untikely--eo-occur-but-that-the-precise-effect-of-the-change

on-other-appropriatora-is-difficuit-to-decermine-in--advance

of-che—changes-and
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tb¥-~the--requirements—-of --subsections -{3}tb)-through

£3)¢d)-are-met-and-it~-is-tikely-thar-the-other--requirements

of-thia-section-can-be-met-

t34--tA}-¥F--PHE-BEPARFMENY-APPROVES-AN-APPLICATION-FOR

A-FPREADL-EHANGE-IN-APPROPREATION-RIGHT -UUNDER-SUBSEECPIOH-~€2¢+

tiy--FHE---APPROPRIATOR - -SHALE-—-ABBEOW-—AEEESS--BY - -THE

BEPARPMENT - PHROUGHOUP-FHE-PRIAL-PERIOP-FO-FHE-STPE-WHERE-FHE

E€HANGE-I5-BEING6-iMPLEMENYED;

+1¥y-PHE-DEPARFTMENT-SHADL- ENSPEE? —PHE-~SITE- -UPON--FHE

REQUEST--B8FP--AN¥--PERSON--HOLDING-A-VALIB-WATER-RIGHP?- IN-THE

SOUREE-OP-SUPPhY¥ ; -AND

tEE1}-AN¥-WAPER-HSER-MAY ; ~PHROUGHOUP -FHE-PRiAL- - PERIOBy

PEFIT+ON-—FHE-—BEPARTMENT - -PO-PERMINAPE-PHE-FRIAL-EHANGE-AND

BENY-PHE-APPLICATEON-FOR-A--CHANGE-—IN--APPROPRIATION--RiGHT

BEEAUSE--WAPER-BSERS-ARE-EXPERIENEING-ACPUAL-ABYVERSE-EFFEERS

OP-PHE-FRIAL-CHANGE -~ PHE-BEPARTMENT-SHABGL- - INVESTIGATE--THE

ABBEGATIONS-—CONTAINED--IN-—A-PEPITION-AND; - IP-IT-DETERMINES

FHAT-PHERE-ARE-ADVERSE-EPFECESy-PHE--PREAL--PERIOD--MUSY--BE

PERMINAPED-—-AND- -PHE-APPLICAPION-POR-CHANGE-IN-APPROPRIATION

R¥SHF-MHST-BE-BENIED-BNBESS—PHE-APPhIE€EANY-EAN--ESTYABBTISH--B¥

ELEAR--ANB--EONYINCING-EVIDENCE-THAY-PHE-ABYERSE-EFFEETS-ARE

C€AHSEP-R¥-UNIQUE-CLIMATOLOGEEAE-BEYENTS-OR--0FHER - -~UNFORESEEN

E€IRCEMSPANCES -~ FHA¥--WEbb-NOP-RECUR-¥HROUGHOBT - PHE-REMAINBER

SP-FTHE-FRIAb-PER16D<

¢By--—IP-PHE-APPLIEATION--PER-_CHANGE--IN--APPROPRIAPEON

-10- HB 399



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

29

HB 0399/03

RIGHT--35--PENIED--BURING--OR--APFER--¥HE--TRIAEL-PERIOD; -PHE

BEPARPMENE-SHALL-REOUIRB--FHE--APPROPRIATOR--P8--REMOVE--FHE

BIVERSION--SPRUETHURES - -OR--PAL1b3PiES——PHAP-—iMPBEMENTED-FHE

TRIAB-CHANGE+

t231£34t41{2) Except as provided in subsections ¢33} t43
£5% (3) through +53% 63 ¢#+ (5). the department shall
approve a change in appropriation right if the appropriater
proves by substantial credible evidence that the [following
criteria are met:

{a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b} The proposed means of diversion, construction, and
operation of the appropriation works are adeguate.

(c) The proposed use of water is a beneficial use.

(d) The applicant has a possessory intecrest, or the

written consent of the person with the possessory interest,

in the property where the water is to be put to beneficial

use.

+31143¢53(3) The department may not approve a change
in purpose of use or place of use of an appropriation of
4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water unless the appropriator

proves by substantial credible evidence that:

-11- HB 199

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0399/03

{a) the criteria in subsection t2} {3} téy (2) are
met;

(b} the proposed change is a reasonable use. A
finding of reasonable use must be based on a coasideration
of:

(i) the existing demands on the state water supply, as
well as projected demands of for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamfiows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

{iii} the effects on the gquantity and quality of water
for existing uses in the source of supply:

{iv) the availability and feasibility of using
low—quality water for the purpose for which application has
been made:;

{v) the effects on private property rights by any
creation of or contribution to salipne seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

+4yt53¢64{4) The department may not approve a change
in purpose of use or place of use for a diversion that

resylts in 4,000 or more acre-feet of water a year and 5.5

-12- HB 135%



10
11
12
13
14
15
16
17
18
19

20
21

22
23
24

25

HE 0399/03

or more cubic feet per second of water being consumed
unless:

{(a) the applicant proves by clear and convincing
evidence and the department €finds that the criteria in
subsections 2% {31 {43 (2) and {3} t4} 5% (3) are met; and

{(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

t5¥t63t71(5) (a) The state of Montana has long
recognized the importance of conserving its public waters
and the necessity to maintain adequate water supplies for
the state's water reguirements, including requirements faor
reserved water rights held by the United States for federal
reserved lands and in trust for the wvarious Indian tribes
within the state's boundaries. Although the state of Montana
also recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b} The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear

and convincing evidence and, if applicable, the legislature
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approves after one or more public hearings that:

(i) depending on the velume of water diverted or
consumed, the applicable criteria and procedures of
subsection +2¥ {3y t4) (2} or {3} {4} ¢5) (3) are met:

(ii) the proposed cur-of-state use of water 1s not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the appropriator has proved

by clear and convincing evidence that the requirements of

subsections ¢5¥tbyttty ¢63tbyfizry tF4tBytEEy (5)(B)(IL) and

t5+tbbtitt) t63tbytiii) tFItBIEEEEL (5)}(B)(I1I) will be met,

the department and, if applicable, the legislature shall
consider the Eollowing factors:

(i) whether there are present or projected water
shortages within the state of Montana:

(ii)} whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii} the supply and sources of water availahle to the
applicant in the state where the applicant intends to use

the water; and

(iv) the demands placed on the applicant's supply in
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the state where the applicant intends to use the water.

(d) wWhen applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t6rt73¢8¥(6) For any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide npotice
and may hold one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persons.

+73{63%93{7)} The department or the legislature, if
applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
85-2-312¢33(5).

+82£99t¥83(8) If a change is not completed as approved
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by the department or legislature or if the terms,
conditions, restrictions, and limitations of the change
approval are not complied with, the department may, after
notice and opportunity for hearing, require the appropriator
to show cause why the change approval should not be modified
or revoked. If the appropriator fails to show sufficient
cause, the department may modify or revoke the change
approval.

t9¥4101¢333(9) The original of a change approval
issued by the department must be sent to the applicant, and
a duplicate must be kept in the office of the department in
Helena.

+38ytt24t3229(10) A person holding an issued permit or
change approval that has not been perfected may change the
place of diversion, place of use, purpose of use, or place
of storage by filing an application Eor change pursuant to
this section.

+11343294339(21) A change in appropriation right
contrary to the provisions of this section is invalid. No
officer, agent, agency, or employee of the state may
knowingly permit, aid, or assist in any manner such
unauthorized change in appropriation right. No person or
corporation may, directly or indirectly, persconally or
through an agent, officer, or employee, attempt to change an

appropriation right except in accordance with this section.®
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Section 4. Section 85-5-302, MCA, is amended to read:

"85-5-302. Maintenance of headgates and measuring
devices. All persons using water under-a-decree from any
stream or ditch whereon a water commissioner is appointed
shati--be i3 ARE required to have suitable headgates at the
pocint wherein where a ditch taps a stream and shall also, at
some suitable place on the ditch and as near the head
theresf as practicable, place and maintain a proper
measuring box, weir, or other appliance for the measurement
of the waters flowing in smweh the ditch. In case any person
or persons shall fail to place or maintain a proper
measuring appliance, it shaii--be is the duty of suen the
water commissioner not to apportion or distribute any water
through said the ditch. The commissioner must shall notify
all parties interested by registered-or certified mail or in
person 1 week before making the annual repair or cleaning of
any stream or ditch or performing necessary labor or
expenses to divert water to any ditch. The sending of a
registered-or certified letter to the last known post-office
address of any sueh interested party will-be is prima facie
evidence of the fact that he was duly notified. Any work in
the wéy of repairing a ditch made necessary by any emergency
may be done without such notice when injury would result

from delay."

NEW SECTION. Section 5. Extension of authority. Any

-17- HB 399

10

HB 0399/03

existing authority to make rules on the subject of the
provisions of ([this act) is extended to the provisions of
[this act].

NEW-SEEF$8N; --5eCtion-6-- Retroactive -——-applicabitityr
tSections-—t--through--731--appty--retroactivety;--within-the
meaning-of-+-2-:1897-to-att-proceedings--pending--before-~the
deparerment-—-of -—natural--rescurces--and-conssrvacion-on—{the
effective-date-of-this-actis

NEW SECTION. Section B. Effective date.. [This act] is
effective on passage and approval,

-End-
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