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~BILL 
INTRODUCED BY ~tJ 

NO. 34! 

BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO OCCUPATIONAL DISEASE TO CLARIFY THE MEDICAL 

PANEL EXAMINATION AND HEARING PROCESSES; AND AMENDING 

SECTIONS 39-72-601, 39-72-608, 39-72-612, AND 39-72-706, 

MCA. II 

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-601, MCA, is amended to read: 

"39-72-601. Medical panel. tit--~he--Mo~ten~--medie~l 

aeeoe+atie~--may,-a~-±east-anntlaliy 7 -~ertify-to-the-d±v±~ien 

ae-"omine~~-19-or-more-lieen~~d-phyeieiane-of-the--etate--to 

ee~ve---on--th~--medieel--panel~---At--least--three--of--the 

phy~±eians-mHst-have-had-at-the--t±me--o£--certifieation--at 

leaet---5--years~--practiee--in--the--diaqnoei~,--eare,--and 

treatment-of-pHlmonary-dieeasee-and--the--interpretation--o£ 

x-ray-films7--At-least-three-of-the-physieians-m~et-have-had 

at---the~~-~im~---o£--e~r~±fiea~ion--q~ali£±ea~±ons--in--~he 

diagnes±s1-ear~,-and-~~~a~men~-o£-non~~l~ena~y--oee~pationai 

~i~ees~!!l:o 

t~t--From--~he--li!!!:~--~ttbmi~~ed-e~-provided-for-in-~his 

seetion,-the-diyision-sha}l-appoint-£ive-or-mo~e--physieiens 

~n• '"''"•"•• counco< 
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eo-s~rve-on-~he-medieal-peneio 

t3t--f£-~he-Montena-medieal-asseeia~~on-£ails-to-~abmi~ 

~h~--lis~--o£--nominees~as-provided-£or-in-this-seetion,-~he 

division-shaii-appoint-as-members-o£-the-medieal-pane}--£ive 

or--more--iieensed--physieians--in--tfte-stateo--Three-of-the 

panel-members-mast-have-ftad-at-the-time--o£--appoin~ment--at 

least---5--years~--praetiee--in--the--dia~nos±s,--eare,--and 

treatment-o£-palmonary-diseases-and--the--interpretation--o£ 

x-ray-fi}mso 

(l) The division shall develop a list of ~h~~~~~~~--~ 

serve on the occupat_iona_! _ _E_!_.sease medical panel. The list 

may include physicians nominated~ the board of medi~?}~ 

examiners. A physician on the P-3:£l~ ~~~!--~~cer_~~--~-i-~t! ~i_~ 

specialty board or be eligible for certification in the 

specialty area appropriate ~~~~he in claimant's condition 
- -~--------~-

relation to this chapter. 

t4t11l_ The panel members shall appoint!__~-~ !_~q':-!:~re~ 

one member of the panel to be the chairman ... 

Section 2. Sect ion 39-7 2-608, MCA, is amended to read: 

•39-72-608. Payment of medical examination_, __ r~or~~ 

and autopsy expenses. The expense of the first medical 

examination and panel report as provided in 39-72-602 ~hall 

must be borne by the insurer. The expense of a reexamination 

and panel report ~hB%} must be borne by the dissatisfied 

party requesting the reexamination. The expense of the 

-2- INTRODUCED BILL 
Hl3 ?J'II 
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periodic medical examinations and reports, as provided in 

39-72-607, ~~aii must be borne by the party requesting the 

periodic medical examination~ The expense of the autopsy, as 

provided for in 39-72-606, ~hall must be borne by the party 

requesting the autopsy." 

Section 3. Section 39-7 2-612, MCA, is amended to read: 

•]9-72-612. Reftea~iftg Hearing and appeal to workers• 

compensation judge. (1) Within 20 days after the division 

has issued its order of determination as to whether the 

claimant is entitled to benefits under this chapter, a party 

may request a reheari"~ hearing. In order to perfect an 

appeal to the workers' compensation judge, the appealing 

party Must shall request a r~heer±n9 hearing before the 

division .. The division may shall grant a rehear~n9 he~.!:l_~ 

and,--i£--a--rehearin9--i~--gr8nted, the division's final 

determination may not be issued until after the rehearing 

hearing. %£--~be--div±~±oft--dee~-fto~-gra~t-a-rehearing,-the 

d±~±~±oft~s-£i~e%-determ±ftat±oft-±~-±~~~ed--o~--the--date--the 

rehe8rin9-is-denied~ 

(2) Appeals from a final determination of the division 

~hai% mus~ be made to the workers• compensation judge within 

30 days after the division has issued its final 

determination. The judge, after a hearing held pursuant to 

39-71-2903 and 39-71-2904, shall make a final determination 

concerning the claimant's claim. The judge may overrule the 

-3-
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division only on the basis that the division's determination 

is: 

(a) in violation of constitutional or statutory 

provisions; 

(b) in excess of the statutory authority of the 

agency; 

(c) made upon unlawful procedure; 

(d) affected by other error of law; 

(e) clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole record; or 

(f) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exercise of 

discretion." 

Section 4. Section 39-72-706, MCA, is amended to read: 

"39-72-706. Aggravation. (l) wnere !fan occupational 

disease is aggravated by any other disease or infirmity not 

itself compensable or wne~e if disability or death from any 

other cause not itself compensable is aggravated, prolonged, 

accelerated, or in any wi~~ ~ contributed to by an 

occupational disease, the compensation and medical benefits 

payable under this chapter ~he%1 must be reduced and limited 

to such proportion only of the compensation and medical 

~~~~fits that would be payable if the occupational disease 

were the sole cause of the disability or death as such 

occupational disease as a causative factor bears to all the 

-4-
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1 causes of such disability or death. 

2 (2) Where!! compensation is reduced a proportionate 

3 amount as in subsection (1} above and the worker receives 

4 disability social security benefits, the offset entitlement 

5 granted to the insurer eha%i must be reduced in the same 

6 proportionate amount as the compensation as long as the 

7 worker continues to receive disability social security 

8 benefits." 

9 

10 

11 

12 

NEW SECTION. Section 5. Extension of authority. Any 

existing authority to make rules on 

provisions of (this act} is extended to 

[this act]. 

-End-

-5-

the subject of the 

the provisions of 
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HOUSE BILL NO. 348 

INTRODUCED BY MARKS 

BY REQUEST OF THE DIVISION OF WORKERS" COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO OCCUPATIONAL DISEASE TO CLARIFY THE MEDICAL 

PANEL EXAMINATION AND HEARING PROCESSES; ANB AMENDING 

SECTIONS 39-72-601, 39-72-608, 39-72-612, AND 39-72-706, 

MCA; AND PROVIDING AN EFFECTIVE DATE AND SOME RETROACTIVE 

APPLICATION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-60lt MCA, is amended to read: 

"39-72-601. Medical panel. t±t--~he--Montana-mediea± 

a~~oe~aeion-may,-a~-iee~e-enn~aiiy,-eere~Ey-eo-~he--div±s%on 

aa--nomin@@S--19-or-mo~e-iie@ns@d-p~y~ieian~-of-eh@-steee-to 

serve--e~--the--medieai--pan@lo---At--lease--th~ee--o£---ehe 

physicians--must--have--had--at-the-time-of-certification-at 

!east--S--years~--~raetiee--in--the--dia9nosis,--eare7---and 

treatmene--of--p~!monary--disea~es-and-the-interpretat±on-of 

x-ray-filmso--At-least-three-of-the-phy~ieians-mttst-have-had 

et--~he--time--o£--eertiEieation---q~alifieations---in---the 

~iagnosis7--eare7-and-treatment-of-nonp~lmonary-oee~pationel 

disett!!e.so 

tit--Prom-the-iist-~ttbmi~ted-~~-p~o~ided--for--in--this 

~ ............. CDuncil 
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~eet±on,--the-divisioft-~hsli-appo±nt-£±ve-or-more-physie±an~ 

to-ser~e-on-the-med±eal-psne%• 

t3t--If-the-Montana-med±eal-assoe±8tioft-fai~s-to-stlbmit 

the-list-o£-nominees-as-provided-for-±n--thi~--seetion,--the 

d±vision--shall-appoi~t-ss-members-of-the-medieal-panel-f±ve 

or-mo~e-l±eensed-physieian!!-±n--the--stateo---~h~ee--o£--the 

~anel--members--mast--have-had-at-the-time-e£-appointment-at 

iea.st--5--year~~--praetiee--in--the--diaqno~is,--eBre,---and 

treatment--o£--p~lmonary--diseases-and-the-interpretotion-of 

x-~ay-£ilmso 

(1) The division shall develop a list of physicians to 

serve on the occupational disease medical panel. The list 

may include physicians nominated by the board of medical 

examiners. A physicia~ on the panel must be certifi~~~-!!Y_ his 

specialty board or be eligible for certif!cation in the 

specialty a~ea appropriate to the claimant's condition in 

relation to this chapter. 

t4tlll THE DIVISION SHALL SELECT A PANEL PHYSICIAN TO 

EXAMINE A CLAIMANT AS REQUIRED. The panei-membera DIVISION 

shall appoint, as required, one member of the panel to be 

the chairman." 

Section 2. Section 39-72-608, MCA, is amended to read: 

•]9-72-608. Payment of medical examination~~ 

and autopsy expenses. The expense of the first medical 

examination and p8nel report as provided in 39-72-602 ~ha±~ 

-2- HB 348 
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must be borne by the insurer. The expense of a reexamination 

and~anel report ~harr must be borne by the dissatisfied 

party requesting the reexamination. The expense of the 

periodic medical examinations and reports, as provided in 

39-72-607, ~ba±± must be borne by the party requesting the 

periodic medical examination. The expense of the autopsy, as 

provided for in 39-72-606, shall must be borne by the party 

requesting the autopsy." 

Section 3. Section 39-72-612, MCA, is amended to read: 

"39-72-612. Rehearinq Hearing and appeal to workers' 

compensation judge. (1) Within 20 days after the division 

has issued its order of determination as to whether the 

claimant is entitled to benefits under this chapter, a party 

may request a rehearinq hearing. In order to perfect an 

appeal to the workers' compensation judge, the appealing 

party mne~ shall request a reheariftg hearing before the 

division. The division may shall grant a rehearing hearing, 

and7--if--a--reh~arin~--is--gran~edr the division's final 

determination may not be issued until after the rehearing 

hearing. If-the-division-does-no~--grnn~--a--~ehearing,--the 

divisionLs--fina~--determina~ion--is--is~ued-on-~he-date-the 

rehearing-is-deniedo 

(2) Appeals from a final determination of the division 

shaii must be made to the workers' compensation judge within 

30 days after the division has issued its final 

-3- HB 348 
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determination. The judge, after a hearing held pursuant to 

39-71-2903 and 39-71-2904, shall make a final determination 

concerning the claimant's claim. The judge may overrule the 

division only on the basis that the division's determination 

is: 

(a) in violation of constitutional 

provisions: 

or statutory 

(b) in excess of the statutory authority of the 

agency; 

(c) made upon unlawful procedure; 

(d) affected by other error of law; 

(e) clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole record;· or 

(f) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exercise of 

discretion." 

Section 4. Section 39-72-706, MCA, is amended to read: 

•]9-72-706w Aggravation. (l) Where !fan occupational 

disease is aggravated by any other disease or infirmity not 

itself compensable or where if disability or death from any 

other cause not itself compensable is aggravated, prolonged, 

accelerated, or in any wi~e ~ contributed to by an 

occupational disease, the compensation aftd-medieai--bene£i~s 

payable under this chapter ~hall must be reduced and limited 

to such proportion only of the compensation ~ftd-medie~l 

-4- HB 348 
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1 b~ft~fi~s that would be payable if the occupational disease 

2 were the sole cause of the disability or death as such 

3 occupational disease as a causative factor bears to all the 

4 causes of such disability or death. 

5 (2) Whe~e !f compensation is reduced a proportionate 

6 amount as in subsection (1) above and the worker receives 

7 disability social security benefits, the offset entitlement 

8 granted to the insurer shall must be reduced in the same 

9 proportionate amount as the compensation as long as the 

10 worker continues to receive disability social security 

11 benefits." 

12 NEW SECTION. Section 5. Extension of authority. Any 

13 existing authority to make rules on the subject of the 

14 provisions of [this act] is extended to the provisions of 

15 [this act). 

16 NEW SECTION. SECTION 6. EFFECTIVE DATE -- RETROACTIVE - --

17 APPLICABILITY. (1) [THIS ACT] IS EFFECTIVE JULY 1, 1989. 

18 (2) [THIS ACT) APPLIES RETROACTIVELY, WITHIN THE 

19 MEANING OF 1-2-109, TO ALL OCCUPATIONAL DISEASE CLAIMS 

20 PENDING BEFORE THE DIVISION. 

-End-

-5- HB 348 
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BOUSE BILL NO. 348 

INTRODUCED BY MARKS 

BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO OCCUPATIONAL DISEASE TO CLARIFY THE MEDICAL 

PANEL EXAMINATION AND HEARING PROCESSES; ANB AMENDING 

SECTIONS 39-72-601, 39-72-608, 39-72-612, AND 39-72-706, 

MCA; AND PROVIDING AN EFFECTIVE DATE AND SOME RETROACTIVE 

APPLICATION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-601, MCA, is amended to read: 

•]9-72-601. Medical panel. ttt--~he--Montana-medieai 

essoeietien-aayr-at-leaat-annual%y7 -eertify-to-the--division 

es--no•inees--16-or-more-lieensed-physteians-of-the-state-to 

setve--on--the--medieal--paneio---At--least--three--of---the 

physieians--must--hawe--had--at-the-time-of-eertifieation-at 

ieast--5--years~--praetiee--in--the--diagnosisr--eare,---and 

treataent--o£--pttl•onary--diseeses-and-the-interpretation-of 

x-ray-fil•s~--At-least-three-of-the-physieians-m~~t-have-had 

at--the--time--of--eertt£ieatioft---q~ali£ieation~---in---the 

diagnosisT--eareT-and-treatment-of-nonp~imonary-oecupational 

diseases-. 

tit--Prom-the-list-sdbmitted-as-proYided--for--in--this 

~ ...... _ ... council 
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seetienT--the-division-shall-appoint-five-or-more-p~ysieians 

to-serwe-on-the-medieal-panel-. 

t~t--1£-the-Montana-medieai-assoeiation-tai~~-eo-~ttbmie 

the-list-o£-nominees-ae-provided-for-in--this--seeeion,--the 

division--shail-appoint-as-members-o£-the-medieal-panel-tive 

or-more-licensed-physieians-in--the--state.---~hree--o£--the 

panel--members--aust--have-~ad-at-the-time-o£-appointment-at 

least--5--years~--praetice--in--the--dia9nosis,--ea~e,---and 

treatment--ot--pnlmonary--diseases-and-the-interpretation-ot 

x-ray-tilmso 

(1) The division shall develop a list of p~_i_ci_~~~ 

serve on the occupational disease medical panel. The list 

may include physicians nominated by the b~ard of medical 

examiners. A physician on the panel must be certified by his 

specialty board or be eligible for certification in the 

specialty area appropriate to the claimant • s C~!l_~_i t ion in 

relation to this chapter. 

t4till THE DIVISION SHALL SELECT A PANEL PHYSICIAN TO 

EXAMINE A CLAIMANT AS REQUIRED. The panel-members DIVISION 

shall appoint, as required, one member of the panel to be 

the chairman." 

Section 2. Section 39-71-608, MCA, is amended to read: 

•]9-72-608. Payment of medical e~aminationL-~~~!~ 

and autopsy espenses. The expense of the first medical 

examination and ~ report as provided in 39-72-602 ~hall 

-2- HB 348 
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must be borne by the insurer. ~he expense of a reexamination 

and panel report shall must be borne by the dissatisfied 

party requesting the reexamination. The expense of the 

periodic medical examinations and reports, as provided in 

39-72-607, sha±l ~be borne by the party requesting the 

periodic medical examination. The expense of the autopsy, as 

provided for in 39-72-606, shai± must be borne by the party 

requesting the autopsy." 

Section 3. Section 39-72-612, MCA, is amended to read: 

•J9-72-612. Rehear~nq Hearing and appeal to workers• 

coapensation judge. (1) Within 20 days after the division 

has issued its order of determination as to whether the 

claimant is entitled to benefits under this chapter, a party 

may request a rehearing hearing. In order to perfect an 

appeal to the workers• compensation judge, the appealing 

party must shall request a rehearing ~earing before the 

division. The division may shall grant a rehearing hearing, 

andT--±t--a--reheDring--~s--~ranted, the division's final 

determination may not be issued until after the rehearing 

hearing. •t-the-diwisien-does-nat--grant--a--reftearing7 --the 

diwisian~s--tina!--determination--is--±ssaed-en-the-date-the 

rehearing-is-denied. 

(2) Appeals from a final determination of the division 

shall must be made to the workers' compensation judge within 

30 days after the division has issued its final 

-3- HB 348 
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determination. The judge, after a h.earing held pursuant to 

39-71-2903 and 39-71-2904, shall make a final determlnation 

concerning the claimant's claim. The judge may overrule the 

division only on the basis that the division's determination 

is: 

(a) in violation of constitutional or statutory 

provisions; 

(b) in excess of the statutory authority of the 

agency; 

(c) made upon unlawful procedure; 

(d) affected by other error of law; 

(e) clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole record; or 

(f) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exerc1se of 

discretion." 

Section 4. Section 39-72-706, MCA, is amended to read: 

•]9-72-706. Aggravation. (l) Where If an occupational 

disease is agqravated by any other disease or infirmity not 

itself compensable or where if disability or death from any 

other cause not itself compensable is aggravated, prolonged, 

accelerated, or in any wise ~ contributed to by an 

occupational disease, the compensation attd-medico_!_-_-ben~_fi-~~ 

payable under this chapter shall- must be reduced .and limited 

to such proportion only of the compensation onO··m~di:eal 

-4- HH 348 
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1 benef~~s that would be payable if the occupdtional disease 

2 were the sole cause of the disability or death as such 

3 occupational disease as a causative factor bears to all the 

4 causes of such disability or death. 

5 (2) Where If compensation is reduced a proportionate 

6 amount as in subsection (1) abeve and the worker receives 

7 disability social security benefits, the offset entitlement 

8 granted to the insurer shaii ~ be reduced in the same 

9 proportionate amount as the compensation as long as the 

10 worker continues to receive disability social security 

ll benefits." 

12 NEW SECTION. Section 5. Extension of authority. Any 

ll existing authority to make rules on the subject of the 

14 provisions of [this act} is extended to the provisions of 

15 [this act]. 

16 NEW SECTION. SECTION 6. EFFECTIVE DATE -- RETROACTIVE 

17 APPLICABILITY. (1) [THIS ACT) IS EFFECTIVE JULY 1, 1989. 

18 El_ [THIS ACT] APPLIES RETROACTIVELY, WITHIN THE 

19 MEANING OF 1-2-109, TO ALL OCCUPATIONAL DISEASE CLAIMS 

20 PENDING BEFORE THE DIVISION. 

-End-

-'>- HB 348 
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HOUSE BILL NO. 348 

INTRODUCED BY MARKS 

BY REQUEST OF THE DIVISION OF NORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAMS RELATING TO OCCUPATIONAL DISEASE TO CLARIFY THE MEDICAL 

PANEL EXAMINATION AND BEARING PROCESSES; ANB AMENDING 

SECTIONS 39-72-601, 39-72-608, 39-72-612, AND 39-72-706, 

MCA; AND PROVIDING AN EFFECTIVE DATE AND SOME RETROACTIVE 

APPLICATION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-72-601, MCA, is amended to read: 

"39-72-601. Medical panel. tlt--~he--Mentana-aedieal 

assoe~ation-aayT-et-leest-annaallyT-eertify-to-th~--divi~ten 

as--ft~tnees--!9-er-aere-lieensed-physieians-ef-the-3tate-to 

aerYe--eft--the--aedieal--panelT---At--least--three--ef---the 

physieians--aast--have--had--at-the-ti•e-o£-eertifieation-at 

!eaat--5--years~--praetiee--in--the--diagnosis7--eareT---and 

treetaent--of--pal.onarr--diseases-and-the-interpretation-of 

x-ray-filaao--At-least-three-af-~he-physteians-•ust-hawe--ftad 

et--the--tiae--ef--eer~tfieatien---qualifteatiens---in---the 

~~egnesisr--eare7-and-treataent-ef-nonpul.onary-oeeupatienal 

diseases. 

tit--Pr&a-the-list-s~baitted-as-preYided--fer--in--this 

~·-.. ··-
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seetten7 --the-dtwisien-shall-eppoint-five-er-•ere-physieians 

te-serwe-on-the-•edical-penelT 

t3t--tf-the-Montana-•e~ieal-assoetation-fatl~-to-~abmit 

the-li~t-of-nominees-as-prewtded-for-in--this--seetioft;--the 

~ivision--shall-appoint-as-members-of-the-medieal-penel-five 

er-aere-lieensed-physietans~tn--the--state.---~hree--of--the 

panel--members--•ust--have-ha~-at-the-tiae-of-appointment-at 

least--S--years~--praetiee--in--the--dia9nosis,--earer---and 

treat•ent--of--pulmonary--dtseases-and-the-interpretation-of 

x-ray-fillfts..-

(1) The division shall develop a list of ph~!Ei_~~__? __ to 

serve on the occupational disease medical panel. !he ___ lJst 

may include physicians nominated by the board of ~~-r!l~~ 

examiners. A physician on the panel must be cert _ _!!~~EL his 

specialty board or be eligible for certification in the 

specialty area appropriate to the claiman~'s condition in 

relation to this chapter. 

t4ti1l THE DIVISION SHALL SELECT A PANEL PHYSICIAN TO 

EXAMINE A CLAIMANT AS REQUIRED. The pan~l-members DIVISION 

shall appoint, as required, one member of the panel to be 

the chairman .... 

Section 2. Section 39-72-608, MCA, is amended to <ead: 

•]9-72-608. Pay.ent of aedical exa•inationL_~9~~L 

and autopsy ezpenses. The expense of the first medical 

examination and pan~l ~as provided in 39-72-602 3hell 
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auat be borne by the insurer. The expense of a reexamination 

and panel report shaii aust be borne by the dissatisfied 

party requesting the reexamination. The expense of the 

periodic medical examinations and reports, as provided in 

39-72-607, shaii aust be borne by the party requestin9 the 

periodic medical exaaination. The expense of the autopsy, as 

provided for in 39-72-606, shaii ~ be borne by the party 

requesting the autopsy.• 

Section 3. Section 39-72-612, MCA, is amended to read: 

•]9-72-612. Rehearing Hearing and appeal to workers• 

co.pensation judge. tl) Within 20 days after the division 

has issued its ordec of determination as to whether the 

clai•ant is entitled to benefits under this chapter, a party 

.ay request a rehearinq hearing. In order to perfect an 

appeal to the workers• compensation judge, the appealing 

party mast: shall request a refteerit~;q hearing befot-e the 

division. The division may shall qrant a reheartng hearing, 

andT--i£--a--reftearing--ts--9ranted7 the division's final 

determination may not be issued until after the rehear!-nfJ 

hearing. •t-the-~iviaion-does-not--9rant--a--rehearing7--the 

di•iston~s--finai--determinat:~on--ia--isatted-on-the-date-the 

~eheartn9-is-deniedo 

(2) ~ppeals from a final determination of the division 

shall ~be aade to the workers' compensation jud9e within 

30 days after the division has issued its final 
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determination. The judqe, after a hearin9 held pursuant to 

39-71-2903 and 39-71-2904, shall make a final determination 

concerning the claimant's claim. The judqe may overrule the 

division only on the basis that the division's determination 

is: 

(a} in violation of constitutional or statutory 

provisions; 

(b) in excess of the statutory authority of the 

aqency; 

(c) made upon unlawful procedure; 

(d) affected bY other error of la~; 

(e) clearly erroneous in view of the reliable, 

probative, and substantial evidence on the whole record·; or 

(f) arbitrary or capricious or characterized by abuse 

of discretion or clearly unwarranted exercise ot 

discretion.'" 

Section •. Section 39-72-106, MCA, is dmended to read: 

•)9-72-706. Aqqravation. (1) Where !l an occupational 

disease is aggravated by any other disease or infirmity not 

itself compensable or vhere if disability or death froa any 

other cause not itself compensable is aggravdted, prolonqed, 

accelerated, or in any wtse ~ contributed to by an 

occupational disease, the compensation and-aedtcal--benet~~s 

payable under this chapter shell ~ be reduced and liaited 

to auch proportion only of the compensation aftd:.edtea~ 

-4- HB 148 



HB 0348/02 

1 benefits that would be payable if the occupational disease 

2 were the sole cause of the disability or death as such 

l occupational disease as a causative factor bears to all the 

4 causes of such disability or death. 

5 (2) Where !! compensation is reduced a proportionate 

6 a•ount as in subsection tl) ebowe and the worker receives 

1 disability social security benefits, the offset entitlement 

8 granted to the insurer ahail •ust be reduced in the same 

9 proportionate amount as the compensation as long as the 

10 worker continues to receive disability social security 

11 benefits.• 

12 NEW SECTION. Section 5. Extension of au tho< ity. Any 

13 existing authority to make rules on the subject of the 

14 provisions of (this act) is extended to the provisions of 

1, [this act). 

16 NEW SECTION. SECTION 6. EFFECTIVE DATE -- RETROAC1'lVE 

11 APPLICABILITY. (1) [THIS ACT) IS EFFECTIVE JULY 1, 1989. 

18 (2) (THIS ACT) APPLIES RETROACTIVELY, WITHIN THE 

19 KEANING OF 1-2-109, TO ALL OCCUPATIONAL DISEASE CLAIKS 

20 PENDING BEFORE THE DIVISION. 

-End-
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