
HOUSE BILL NO. 347 

INTRODUCED BY SMITH 

BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION 

JANUARY 21, 1989 

JANUARY 23, 1989 

FEBRUARY 3 , 1989 

FEBRUARY 6, 1989 

FEBRUARY 7, 1989 

FEBRUARY 8, 1989 

FEBRUARY 9, 1989 

FEBRUARY 10, 1989 

MARCH 8, 1989 

MARCH 9, 1989 

MARCH 11, 1989 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 100; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 44; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



MARCH 13, 1989 

MARCH 14, 1989 

IN THE HOUSZ 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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4J.£ BILL NO. ~ 
INTRODUCED BY ~~~-1'~;~tg~~------------------------------------

BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO WORKERS' COMPENSATION; ALLOWING ASSESSMENT 

OF A PENALTY FOR FAILURE TO GIVE PROPER NOTICE OF 

CANCELLATION OF A POLICY; CLARIFYING A WORKER'S JOB POOL 

AREA; CLARIFYING A WORKER'S ENTITLEMENT TO TOTAL 

REHABILITATION BENEFITS; ALLOWING REIMBURSEMENT FOR EXPENSES 

INCURRED IN TRAVEL TO MEDICAL PROVIDERS; CLARIFYING THAT AN 

INSURER IS NOT REQUIRED TO GIVE NOTICE PRIOR TO REDUCING 

BIWEEKLY BENEFITS; COORDINATING THE DEFINITIONS OF WAGES, 

PAYROLL, AND EARNINGS; ALLOWING THE DIVISION 

RETROACTIVELY APPLY EXPERIENCE MODIFICATION FACTORS TO 

TO 

THE 

EXPERIENCE RATING SYSTEM; PROVIDING FOR PENALTIES; ALLOWING 

ELECTION OF LEVELS OF COVERAGE BY PARTNERS AND SOLE 

PROPRIETORS; DEFINING WAGES FOR GOVERNMENT EMPLOYMENTS; 

ALLOWING DISCLOSURE OF HEALTH CARE INFORMATION BY HEALTH 

CARE PROVIDERS TO INSURERS; PROVIDING A PENALTY FOR NOT 

FILING REPORTS OF ACCIDENTS; PROVIDING THAT A WORKERS' 

COMPENSATION JUDGE MAY BE DISQUALIFIED FROM HEARING A MATTER 

BEFORE HIM; AMENDING SECTIONS 39-71-116, 39-71-118, 

39-71-123, 39-71-302, 39-71-307, 39-71-609, 39-71-704, 

39-71-736, 39-71-1011, 39-71-1017, 39-71-1023, 39-71-2205, 

~n• '"9'''"'••• coun'"' 
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39-71-2304, 39-71-2901, 39-71-2903, AND 50-16-527, MCA: AND 

PROVIDING FOR EFFECTIVE DATES AND RETROACTIVE APPLICABILITY 

DATES • ., 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-2205, MCA, is amended to 

read: 

"39-71-2205. Policy remai-r"t!! in effect until canceled 

or replaced -- twenty-day notification of cancellation 

required -- penalty. ill The policy remains in effect until 

canceled, and cancellation may take effect only by written 

notice to the named insured and to the division at least 20 

days prior to the date of cancellation. However, the policy 

terminates on the effective date of a replacemer1t or 

succeeding workers' compensation insurance policy issued to 

the insured. Nothing in this section prevents an insurer 

from canceling a policy of workers' compensation insurano::e 

before a replacement policy is issued to the insured. 

(2) (a) The division may assess a pen?lty of up to 

$200 against an insurer that does not comply with t_~e notice 

requirement in subsection (1}. 

~An insurer may contest the penalty assessmen~_i~~ 

hearing conducted accordipg to division rules.'' 

read: 

Section 2. Section 39-71-1011, MCA, is amended to 

-2-
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•]9-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Board of rehabilitation certification 11 means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

{2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 

(3) "I.W.R.P." means an individualized, written 

rehabilitation program prepared by the department of social 

14 and rehabilitation services. 
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{4) "Rehabilitation benefits" means benefits provided 

in 39-71-1003 and 39-71-1023 through 39-71-1025. 

(S) ••Rehabilitation provider'' means a rehabilitation 

counselor, other than the department of social and 

rehabilitation services, certified by the board for 

rehabilitation certification and designated by the insurer 

to the division. 

(6) "Rehabilitation services•• consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7) (a) "Worker's job pool" means those jobs typically 
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available for which a worker is qualified, consistent with 

the worker•s age, education, vocational experience and 

aptitude and compatible with the worker's physical 

capacities and limitations as the result of the worker's 

injury. Lack of immediate job openings is not a factor to be 

considered. 

(b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job t~~one~either~tn~a-eentral~eity~that 

has~withtn~t~s~eeo"om±ea±±y-t~eegra~ed-geeqrap"±eat~~erea--e 

peptlie~to~--o£--±e~~--~na~--597 999--or--i"--~--e±ty--w±t~~~o 

~optliet±on~o£-mere-thon-se7 eee~a~-determ±"ed~by-the-d±~±~±en 

pool is the job service office area that includes the 

14 worker's residence; or and 
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( i i) e ~!"!--~- statewide job pool is one-a~ywhere~±n the 

state of Montana.'' 

Section 3. Section 39-71-1023, MCA, 1s amended to 

read: 

"39-71-1023. Total rehabilitation 

period of rehabilitation services 

benefits during 

limitation 

termination. (1) A worker who no longer is temporarily 

totally disabled but meets the definition of a disabled 

worker may be eligible for total rehabilitation benefits. 

(2) Eligibility for total rehabilitation benefits 

25 begins on the date of maximum healing or and conlin~J_t;:'S for a 
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period not to exceed 26 weeks after the date notice is given 

to the division by the insurer that a rehabilitation 

provider has been designated7-whienever-~~-%at~r. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate~ £or-a-period-"ot--exeeedin9 

%6--wee~s--frem-the-date-of-eiiqibiiity,-exeept-that-the The 

division may extend the benefit period for good cause. The 

insurer may extend the befte£its benefit period without 

division approval but must notify the division of the 

extension. 

(4} Total rehabilitation benefits under this section 

terminate when: 

(a) a worker returns to work; 

{b) a worker is qualified to return to work under the 

priorities in 39-71-1012 pursuant to a division order; or 

(c) an I.W.R.P. is submitted to the division by the 

department of social and rehabilitation services. 

(5) The insurer shall provide written notice to the 

worker and division that benefits have been terminated." 

Section 4. Section 39-71-704, MCA, is amended to read: 

"39-71-704. 

services fee 

Payment of medical, hospital, and related 

schedules and hospital rates. (1) In 

addition to the compensation provided by this chapter and as 

an additiondl benefit separate and apart from compensation, 

the following shall must be furnished: 
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(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a wor-ker foe 

reasonable travel expenses incurred in travel to a medica~ 

provider for treat~ent of an injury. Reimbursement must be 

at the rates allowed tor reimbursement of travel by state 

employees. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, ~"a±i ~ be 

established annually by the workers' compensation division 

and become effective in January of each year. The maximum 

fee schedule must be adopted as a relative value fee 

schedule of medical, chiropractic, and paramedical services, 

with unit values to indicate the relative relationship 

within each grouping of specialties. Medical fees must be 

-6-
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based on the median fees as billed to the state compensation 

insurance fund during the year preceding the adoption of the 

schedule. The division shall adopt rules establishing 

relative unit values, groups of specialties, the procedures 

insurers must use to pay for services under the schedule, 

and the method of determining the median of billed medical 

fees. These rules ~hell must be modeled on the 1974 revision 

of the 1969 California Relative Value Studies. 

(3) Beginning January 1, 1988, the division shall 

establish rates for hospital services necessary far the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The division may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection (2), beginning January 

1, 1988, and ending January 1, 1990, the maximum fees 

payable by insurers must be limited to the relative value 

fee schedule established in January 1987. Notwithstanding 

subsection (3), the hospital rales payable by insurers must 

be limited to those set in January 1988, until December 31, 

1989." 

Section 5. Section 39-71-609, MCA, is amended to read: 

"39-71-609. Denial of claim after payments made or 

termination of all benefits by insurer fourteen days • 

notice required. If an insurer determines to deny a claim on 
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which payments have been made under 39-71-608 during a time 

of further investigation or, after a claim has been 

accepted, terminates all biweekly compensation benefits, it 

may do so only after 14 days' written notice to the 

claimant, the claimant's authorized representative, if any, 

and the division. However, if an insurer has knowledge that 

a claimant has returned to work, compensation benefits may 

be terminated as of the time the claimant returned to work.'' 

Section 6. Section 39-71-736, MCA, is amended to read: 

"39-71-736. Compensation from what date paid. 

(1) (a) No compensation may be paid for the first 6 day~L 

±o~~-ot-wa9e~ consecutive days the claimant is totally 

disabled an~ unable to work due to an injury. A claimant is 

eligible for compensation starting with the 7th day ef--wH9e 

io~~. 

(b) However, separate benefits of medical and hospital 

services ~hai± must be furnished from the date of injury. 

(2) For the purpose of this section, an injured worker 

is not considered to nave--a--wa9e--%o~~ be entitled to 

compensation benefits if the worker is receiving sick leave 

benefits, except that each day for which the worker elects 

to receive sick leave counts 1 day toward the 6-day waiting 

period ... 

Section 7. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 
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( 1) "Average weekly wage" means 

this 
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chapter have 

mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

( 2) "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(C) an unmarried child under the age of 22 years who 

is a full-time student in an accredited school or is 

enrolled in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through (2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 
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injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2) (a) through (2) (e) of this 

section, exists). 

(3) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

( 4) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(5} "Days" 

specified. 

means calendar days, unless otherwise 

(6) "Department" means the department of labor and 

industry. 

17) "Division" means the 

compensation of the department 

provided for in 2-15-1702. 

division of workers' 

of labor and industry 

(8) "Fiscal yearu means the period of time between 

July 1 and the succeeding June 30. 

(9) "Insurer~~ means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state compensation insurance 

fund under compensation plan No. 3, or the uninS11red 

employers' fund provided for in part 5 of this chapter. 

(10) 11 Invalid" means one who is physically or mentally 

incapacitated. 

-10-
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(11} "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) "Order" means any decision, rule, direction, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

( 13) "Payroll", "annual payroll", or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year7~ prov±aed,-~nat-an 

However, an estimate may be made by the division for any 

employer starting in business where lf no average payrolls 

are availabler-~tteh. This estimate is 

additional payment by the employer 

to be adjusted 

or refund by 

by 

the 

division, as the case may actually be, on December 31 of 

such current year. An employer's payroll must be computed by 

calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 

(14) "Permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

-11-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0232/01 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

(15) "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

(16) The term ''physician'' includes ''surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The ''plant of the employer'' includes the place of 

business of a third person while the employer has access to 

o~ control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

{ 19) "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(20) "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

-12-
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safe for use for the particular purpose for which they ar~ 

furnished. 

(21) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

(22) "Year", unless otherwise specified, means calendar 

year .. 11 

Section 8. Section 39-71-302, MCA, is amended to read: 

"39-71-302. What included in computing payroll. In 

computing the payroll, ~~e-ent±re-eompe~~ation all wages, as 

defined in 39-71-123, received by every worker employed 

under this chapter t~ are included, whether in the form of 

salary, wage, piecework, or otherwise and whether payable in 

money, board, or otherwise." 

Section 9. Section 39-71-1017, MCA, is amended to 

read: 

"39-71-1017. Rehabilitation 

rehabilitation panel shall: 

(a) review all records, 

pertinent information; and 

panel report. (1) Tbe 

statements, and other 

(b) prepare a report to the d·ivision, with copies to 

the insurer and worker. 

(2) Tbe report must: 

(a) identify tbe first appropriate rehabilitation 
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option by following the priorities set forth in 39-71-1012; 

and 

(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the report also must contain findings that: 

(a) identify jobs in the local or statewide job pool 

and the worker's anticipated ea~n~n~~ wages from each job; 

(b) describe an appropriate on-the-job training 

program, the worker's anticipated ~a~n1:ng~ -~<J,ges, and 

anticipated insurer's contribution, if any; 

(C) describe an appropriate retraining program, short

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated earnin9~ wages; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance necessary, and 

worker's anticipated ~er~i~9~ wages~ 

the 

(4) An insurer or a worker on his own motion may 

submit information to the panel prior to the time the panel 

issues its final report.'' 

Section 10. Section 39-71-2304, MCA, is amended to 

read: 

n39-7l-2304. Determination of rates and 

-14-
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classifications by division. (1) The division is hereby 

given full power and authority to determine premium rates 

and classifications as in its judgment and experience may be 

necessary or expedient, provided that no change in the 

classification or rates prescribed ~hal! ~ be effective 

until 30 days after the date of the order making such 

change. 

(2) The industrial insurance program ~hall must be 

neither more nor less than self-supporting. Employments 

affected by the provisions hereof ~hail must be divided by 

the division into classes, whose rates may be readjusted at 

such times as the 

Separate accounts 

division may 

!the:ii must be 

actuarially determine. 

kept of the amounts 

collected and expended in each class for actuar-ially 

determining rates, but for payment of compensation and 

dividends, the industrial insurance expendable trust fund 

shall must. be one and i ndi visible. 

(3) The division shall determine the hazards of the 

different classes of occupations or industries and fix the 

premiums therefor at the lowest rate consistent with 

maintenance of an actuarially sound industrial insurance 

fund and the creation of actuarially sound surplus and 

reser,;es, and for such purpose may adopt a system of 

schedule rating in such a manner as to take account of the 

peculiar hazard of each risk and shall utilize the 
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experience and information afforded to it. 

(4) In addition, compensation plan No. 3 sh~ii must 

use an experience rating system for employers enrolled under 

it. This system !!thai% must reward employers with a better 

than average safety record, penalize employers with a wo~se 

than average safety record, and may provide for premium 

volume discount. The division may retroactively apply 

experience modificat~on factors. 

(5) The division in fixing rates shall provide for the 

expenses of administering the industrial insurance 

expendable trust fund allowed by law, the disbursements on 

account of injuries and deaths of employees in each class, 

an actuarially sound catastrophe reserve, reserves 

actuarially determined to meet anticipated and unexpected 

losses, and such other reserves and surplus as may be 

determined by the division. The amounts of such reserves and 

surplus !!thall must be as determined from time to time by the 

division to be adequate but not excessive for the purposes 

intended. 

(6) The division shall charge a minimum annual premium 

on each contract and policy of insurance sufficient to cover 

the cost of administering the contract or policy. 

ill_ (a) Except in a case of frauc'!, the divisi_on may 

not assess an additional quarterly pr~~ium __ ._)-_ater than _l 

years after the ~9te on which the quarter !_y_ P!_emi_~_!!!_ becu.me 
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due. 

(b) An employer may not receive a refund or an 

adjustment later than 3 years after the date on which the 

quarterly premium became due." 

Section 11. Section 39-71-118, MCA, is amended to 

read: 

•39-71-118. Employee, worker, and workman defined. (1) 

The terms "employee", "workman 11
, or 11 worker" mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the serv~ce 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an employer has elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of 

work for a county of this 

general relief who is performing 

state under the provisions of 
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53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training progrdms as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers: or 

{e) an airman or other person employed as a volunteer 

under 67-2-105. 

{ 2) ill If the employer is a or sole 

proprietorship, such employer may elect 

partnership 

to include as an 

employee within the provisions of this chapter any member of 

such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

1£l In the event of such election, the employer must 

serve upon the employer•s insurer written notice naming the 
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partners or sole proprietor to be covered7 --and-no and 

stating the level of compensation coverage desired by 

electing the amount of wages to be reported, subject to the 

limitations in subsection (d). A partner or sole proprietor 

~he~i--be--de~med is not considered an employee within this 

chapter until such notice has been given. 

(c) A change in elected wages must be in writing and 

is effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected W?ges, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the ±"~~rance--earr±er--~h8li 

8~~~me--a--~8~8ry--or--w8ge--o£-~~eh-eiee~tng-emp%oyee-to-be 

electing employer may elect not less than $900 a month and 

not more than 1 1/2 times the average weekly wage as defined 

in this chapter." 

Section 12. Section 39-71-123, MCA, is amended to 

read: 

"39-71-123. Wages defined. (1) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to; 

(a) commissions, bonuses, and remuneration at the 
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regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee travel expense reimbursements or 

allowances for meals, lodging, travel, and subsistence; 

(b) special rewards for individual invention or 

discovery; 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, 

actual earnings for t.he four pay periods 

the aver-age 

inunediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 
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wages are the hou~ly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual earnings must be calculated as provided in 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual earnings in his regular 

employment, except self-employment as a sole proprietor or 

partner, from which he is disabled by the injury incurred. 

{c) The compensation benefits for an employee war~!~ 

at two or more concurrent remunerated employments mus!__b~ 

based on the aggregate of average actual earnings of all 

employments, except self-employment as a sole proprietor_.-~~ 

partner, from which the employee is disabled by the injury 

incurred. 11 

Section 13. Section 50-16-527, MCA, 

read: 

"50-16-527. Patient authorization 

effective period-- exception. (1) A health 

is amended to 

retention 

care provider 

shall retain each authorization or revocation in conjunction 
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with any health care information from which disclosures are 

made. 

(2) Except for authorizations to provide information 

to third-party health care payers, an authorization may not 

permit the release of health care information relating to 

health care that the patient receives more than 6 months 

after the authorization was signed. 

(3) An authorization in effect on October 1, 1987, 

remains valid for 30 months after October 1, 1987, unless an 

earlier 

Health 

date is specified or it is revoked under 50-16-S2B. 

care information disclosed under such an 

authorization is otherwise subject to this part. An 

authorization written after October 1, 1987, becomes invalid 

after the expiration date contained in the authorization, 

which may not exceed 30 months. If the authorization does 

not contain an expiration date, it expires 6 months after it 

is signed. 

( 4) Notwithstanding subsections ( 2) and ( 3), a --~ign~9_ 

claim for workers' compensation or occupational disease 

benefits authorizes disclosure to the workers' compensation 

insurer, as defined in 39-71-116, by the health care 

provider. The disclosure authorized by this subsection 

relates only to information concerning the claimcl.nt's 

condition. This authorization is ~ft~ctive only as long as 

the claimant is entitled to benefits." 
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Section 14. Section 39-71-307, MCA, is amended to 

read: 

•39-71-307. Employers and insurers to file reports of 

accidents -- penalty. (1) Every employer of labor and every 

insurer is hereby required to file with the division, under 

such rules as the division may from time to time make, a 

full and complete report of every accident to an employee 

arising out of or in the course of his employment and 

resulting in loss of life or injury to such person. Such 

reports shall be furnished to the division in such form and 

such detail as the division shall from time to time 

prescribe and shall make specific answers to all questions 

required by. the division under its rules; except, in case he 

is unable to answer any such questions, a good 

sufficient reason shall be given for such failure. 

and 

(2) Every insurance company transacting business under 

this chapter shall, at the time and in the manner prescribed 

by the division, make and file with the division such 

reports of accidents as the division may require. 

(3} An employer, insurer, or adjuster who refuses or 

neglects to submit to the division reports necessary for the 

proper review of a claim, as provided in subsection (1~ 

be assessed a penalty of not less than $200 or_ more than 

$500 for each o~fense. The division shall assess and collect 

the penalt~ insurer may .contest a penalty assessmen_~~~ 
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a hearing conducted according to division rules. 11 

Section 15. section 39-71-2901, MCA, is amended to 

read: 

"39-71-2901. Location of office -- court powers. (l) 

The principal office of the workers' compensation judge 

~haii-b~ is in the city of Helena. 

(2) The workers' compensation court has power to: 

(a} preserve and enforce order in its immed1ate 

presence; 

(b) provide for the orderly conduct of proceedings 

before it and its officers; 

(c) compel obedience to its judgments, orders, and 

process in the same manner and by the same procedures as in 

civil actions in district court; 

(d) compel the attendance of persons to testify; and 

(e) punish for contempt in the same manner and by the 

same procedures as in district court. 

ill__The workers' compensation judge is an 

administrative law judge. The position is ~reated by law, 

and the powers and duties are limited to those provided by 

applicable statute.•• 

Section 16. Section 39-71-2903, MCA, is amended to 

read: 

"39-71-2903. Administrative procedure act and rules of 

evidence applicable ---~di.squalificati~r:! _ ~e~ workers' 
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compensation judge. i!l All proceedings and hearings before 

the workers' compensation judge shai± must be in accordance 

with the appropriate provisions of the Montana 

Administrative Procedure Act. 

~ The workers' compensation judge is bound by common 

law and statutory rules of evidence. 

(3) The workers' compensation judge may be 

8 disqualified from a matter before him in the same manner 

9 that a hearing examiner may be disqualified under 2-4-611. 

10 If a party requests disqualification, the workers' 

11 compensation judge shall promptly refer the issue to a 

12 district court judge, who shall conduct a hearing on the 

13 request. If the district court judge finds that there is 

14 sufficient cause for disqualification of the workers' 

15 compensation ~~ge, the district court_ judge may hear the 

16 merits of the matter himself or may invite another district 

17 court judge to accept jurisdiction of the matter." 

18 NEW SECTION. Section 17. Extension of authority. Any 

19 existing authority to make rules on the subject of the 

20 provisions of [this act1 is extended to the provisions of 

21 [this act]. 

22 NEW SECTION. Section 18. Effective dates 

23 retroactive applicability. (1) [Sections 13 and 15 through 

24 18] are effective on passage and approval. 

25 (2) (a) [Section 13] applies retroactively, within the 
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meaning of 1-2-109, to all requests for health care 

information in workers' compensation claims. 

(b) [Sections 15 and 16] apply retroactively, within 

the meaning of 1-2-109, to any case pending before the 

workers' compensation judge that has not been heard on the 

merits. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB347 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
A bill for an act entitled: "An act to generally revise the laws relating to Workers' Compensation; allowing 
assessment of a penalty for failure to give proper notice of cancellation of a policy; clarifying a worker's job 
pool area; clarifying a worker's entitlement to total rehabilitation benefits; allowing reimbursement for expenses 
incurred in travel to medical providers; clarifying that an insurer is not required to give notice prior to 
reducing biweekly benefits; coordinating the definitions of wages, payroll, and earnings; allowing the division to 
retroactively apply experience modification factors to the experience rating system; providing for penalties; 
allowing election of levels of coverage by partners and sole proprietors; defining wages for government 
employments; allowing disclosure of health care information by health care providers to insurers; providing a 
penalty for not filing reports of accidents; providing that a Workers' Compensation judge may be disqualified from 
hearing a matter before him; amending Sections 39-71-116, 39-71-118, 39-71-123, 39-71-302, 39-71-307, 39-71-609, 
39-71-704, 39-71-736, 39-71-1011, 39-71-1017, 39-71-1023, 39-71-2205, 39-71-2304, 39-71-2901, 39-71-2903 and 50-16-
527, MCA; and providing for effective dates and retroactive applicability dates." 
ASSUMPTIONS: 
1. The ability to assess a penalty for noncompliance with a requirement for notification would stimulate 

conformance with the statute. However, funds generated by the maximum $200 penalty would be negligible. 
2. No operational impact. Insurers currently reimburse injured workers for travel costs when required. 

Amendments only reflect a standard by which all insurers will conform. Negligible trust fund impact. 
3. No operational fiscal impact. Trust fund compensation benefit levels could be slightly impacted by the 

change from six days of wage loss to six consecutive days. Benefit costs primarily for persons who work 
less than 40 hours would be impacted. The degree is unknown but considered to be minimum. 

4. State Fund will require a listing of employers who had estimated wages. 
5. Revenue generated by positive experience modification factors will be offset by revenue reductions from 

negative experience modification factors. 
6. State Fund will want to track the elected coverage for partners and sole proprietors. 
FISCAL IMPACT: FY90 

Current Proposed 
Law Law Difference 

EJq~endi tures: $9,525,912 $9,540,612 $ 14,700 
Revenues: $9,525,912 $9,540,612 $ 14,700 
Fund I!)!l!act: 

State Special $ -0- $ -0- $ -0-
This will be a one-time start up cost with no fiscal impact in FY91. 

~ .. 1/l,xf~ /~1-£2 
CLYDE B. SMITH, PRIMARY SPONSOR DATE 

Fiscal Note for HB347, as introduced 
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HOUSE BILL NO. 347 

INTRODUCED BY SMITH 

BY REQUEST OF THE DIVISION OF WORKERS' COMPENSATION 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO WORKERS' COMPENSATION; ALLOWING ASSESSMENT 

OF A PENALTY FOR FAILURE TO GIVE PROPER NOTICE OF 

CANCELLATION OF A POLICY; CLARIFYING A WORKER'S JOB POOL 

AREA; CLARIFYING A WORKER'S ENTITLEMENT TO TOTAL 

REHABILITATION BENEFITS; ALLOWING REIMBURSEMENT FOR EXPENSES 

INCURRED IN TRAVEL TO MEDICAL PROVIDERS; CLARIFYING THAT AN 

INSURER IS Ne~ REQUIRED TO GIVE NOTICE PRIOR TO REDUCING 

BIWEEKLY BENEFITS; COORDINATING THE DEFINITIONS OF WAGES, 

PAYROLL, AND EARNINGS; ALLOWING THE DIVISION TO 

RETROACTIVELY APPLY EXPERIENCE MODIFICATION FACTORS TO THE 

EXPERIENCE RATING SYSTEM; PROVIDING FOR PENALTIES; ALLOWING 

ELECTION OF LEVELS OF COVERAGE BY PARTNERS AND SOLE 

PROPRIETORS; DEFINING WAGES FOR GOVERNMENT EMPLOYMENTS; 

ALLOWING DISCLOSURE OF HEALTH CARE INFORMATION BY HEALTH 

CARE PROVIDERS TO INSURERS; PROVIDING A PENALTY FOR NOT 

FILING REPORTS OF ACCIDENTS; PROVIDING THAT A WORKERS' 

COMPENSATION JUDGE MAY BE DISQUALIFIED FROM HEARING A MATTER 

BEFORE HIM; AMENDING SECTIONS 39-71-116, 39-71-118, 

39-71-123, 39-71-302, 39-71-307, 39-71-609. 39-71-704. 

39-71-736, 39-71-1011, 39-71-1017, 39-71-1023, 39-71-2205, 
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39-71-2304, ~9-7±-%98tT-~9-7±-%98~, AND 50-16-527, MCA; AND 

PROVIDING FOR EFFECTIVE DATES AND RETROACTIVE APPLICABILITY 

DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-2205, MCA, is amended to 

read: 

"39-71-2205. Policy r-eme:±ns in effect until canceled 

or replaced twenty-day notification of cancellation 

penalty. l!l The policy remains in effect until required 

canceled, and cancellation may take effect only by written 

notice to the named insured and to the division at least 20 

days prior to the date of cancellation. However, the policy 

terminates on the effective date of a replacement or 

succeeding workers' compensation insurance policy issued to 

the insured. Nothing in this section prevents an insurer 

from canceling a policy of workers• compensation insurance 

before a replacement policy is issued to the insured. 

(2) {a) The division may assess a penalty of ~ 

$200 against an insurer that does not comply with the notice 

requirement in subsection (1}. 

{b) An insurer may contest the penal~y assessment in a 

hearing conducted according to division r:_ules." 

Section 2. Section 39-71-1011, MCA, is amended to 

read: 
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"39-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(1) ''Board of rehabilitation certification'' means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

(2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 

(3) ''I.W.R.P.'' means an individualized, written 

rehabilitation program prepared by the department of social 

and rehabilitation services. 

(4) 11 Rehabilitation benefits 11 means benefits provided 

in 39-71-1003 and 39-71-1023 through 39-71-1025. 

{5} ''Rehabilitation provider'' means a rehabilitation 

counselor, other than the department of social and 

rehabilitation services, certified by the board for 

rehabilitation certification and designated by the insurer 

to the division. 

(6) 11 Rehabilitation services'' consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7) (a) "Worker's job pool 11 means those jobs typically 
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available for which a worker is qualified, consistent with 

the worker's age, education, vocational experience and 

aptitude and compatible with the worker's physical 

capacities and limitations as the result of the worker's 

injury. Lack of immediate jab openings is not a factor to be 

considered. 

{b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job i~-on~-~ith~r-in-a-e~ntrai-~ity-that 

ba~-within-its-~conomieally-int~grae~d-g~ogr8ph±ea~--area--a 

popttiation--o£~~le~s--eh~ft--Se,eae--~r--in--a--e±ty--with--a 

popttiat±on-o£-more-than-se,eee-a~-d~termined-by-tne-d±v±~io~ 

pool is the job service office area~ ___ !:hat includes the 

worker's residence; or and 

{ii) a the statewide job p~~ is ene-aftywnere-in the 

state of M.ontana. 11 

Section 3. Section 39-71-1023, MCA, 

read: 

"39-71-1023. Total 

period of rehabilitation 

rehabilitation 

services 

is amended to 

benefits during 

limitation 

termination. {1} A worker who no longer is temporarily 

totally disabled but meets the definition of a disabled 

worker may be eligible for total rehabilitation benefits. 

(2) Eligibility for total rehabilitation benefits 

begins on the date of maximum healing or and~ntinues~~~~ 
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period not to exceed 26 weeks after the date notice is given 

to the division by the insurer that a rehabilitation 

provider has been designatedT-whiehever-±~-ia~er. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate~ £er-e-period-~ot--exeeedinq 

~6--week~--£rom-e~e-dete-o£-ei±g±b±iity,-exeept-that-the The 

division may extend the benefit period for good cause. The 

insurer may extend the bene£it~ benefit period without 

division approval but must notify the division of the 

extension. 

(4) Total rehabilitation benefits under this section 

terminate when: 

(a) a worker returns to work; 

{b) a worker is qualified to return to work under the 

priorities in 39-71-1012 pursuant to a division order; or 

(c) an I.W.R.P. is submitted to the division by the 

department of social and rehabilitation services. 

(5) The insurer shall provide written notice to the 

worker and division that benefits have been terminated." 

Section 4. Section 39-71-704, MCA, is amended to read: 

"39-71-704. Payment of medical, hospital, and related 

services fee schedules and hospital rates. (1) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compensation, 

the following ~hell mus~ be furnished: 
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(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

~ The insurer shall reimburse a worker for 

reasonable travel expenses incurred in travel to ~ medical 

provider for ~reatrnent of an injury PURSUAN~ TO RULES 

ADOPTED BY THE DIVISION. Reimbursement must be at the rates 

allowed for reimbursement of travel by sta~e employees. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, ~he%% ~ be 

established annually by the workers' compensation division 

and become effective in January of each year. The maximum 

fee schedule must be adopted as a relative value fee 

schedule of medical, chiropractic, and paramedical services, 

~ith unit values to indicate the relative relationship 

within each grouping of specialties. Medical fees must be 
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based on the median fees as billed to the state compensation 

insurance fund during the year preceding the adoption of the 

schedule. The division shall adopt rules establishing 

relative unit values, groups of specialties, the procedures 

insurers must use to pay for services under the schedule, 

and the method of determining the median of billed medical 

fees. These rules ~hail must be modeled on the 1974 revision 

of the 1969 California Relative Value Studies. 

(3) Beginning January 1, 1988, the division shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The division may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection (2), beginning January 

1, 1988, and ending January l, 1990, the maximum fees 

payable by insurers must be limited to the relative value 

fee schedule established in January 1987. Notwithstanding 

subsection (3), the hospital rates payable by insurers must 

be limited to those set in January 1988, until December 31, 

1989." 

Section 5. Sect ion 39-71-609, MCA, is amended to read: 

•]9-71-609. Denial of claim after payments made o~ 

te~mination of all benefits OR R~DUCTION TO PARTIAL BENEFITS 

by insurer -- fourteen days' notice required. If an insurer 
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determines to deny a claim on which payments have been made 

under 39-71-608 during a time of further investigation or, 

after a claim has been accepted, terminates all biweekly 

compensation benefits, it may do so only after 14 days' 

written notice to the claimant, the claimant's authorized 

representative, if any, and the division. FOR INJURIES 

OCCURRING PRIOR TO JULY 1, 1987, AN INSURER MUST GIVE 14 

DAYS' WRITTEN NOTICE TO THE CLAIMANT BEFORE REDUCING 

BENEFITS FROM TOTAL TO PARTIA~-~- However, if an insurer has 

knowledge that a claimant has returned to work, compenaat1on 

benefits may be terminated as of the time the clalmant 

returned to work." 

Section 6. Section 39-71-736, MCA, is amended to read: 

"39-71-736. Compensation from what date paid. 

(1) (a) No compensation may be paid for the first 48 HOURS 

OR 6 day~.L--tos~--o£--vagfl!'s ee!"':~ee_~_t±"le-day~ DAYS' LOSS OF 

WAGES,_WHICHEVER IS LESS, THAT the claimant is totally 

dis~ __ !!?d and unable to work due to an injury. A claimant is 

eligible for compensation starting with the 7th day o£--wage 

io~~-

(b) However, separate benefits of medical and hospital 

services skaii must be furnished from the date of injury. 

(2) For the purpose of this section, an injured worker 

is not considered to ~ave--a--wa9e--ios~ be entitled to 

compensation benefits if the worker is receiving sick leave 
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benefits, except that each day for which the worker elects 

to receive sick leave counts 1 day toward the 6-day waiting 

period." 

Section 7. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

tequires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

(2) ''Beneficiary'' means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmaLried child under the age of 18 yearsi 

(c) an unmarried child under the age of 22 years who 

is a full-time student in an accredited school or is 

enrolled in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 
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a beneficiary only when no beneficiary, as defined in 

subsections (2){a) through (2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2){a) through (2){e) of th"s 

section, exists). 

{3) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

( 4) "Child 11 includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

( 5) 

specified. 

(6) 

industry. 

(7) 

"Days" means calendar 

11 Department" means the 

11 Division" means the 

days, unless 

department of 

division of 

compensation of the department of 

provided for in 2-15-1702. 

labor and 

otherwise 

labor and 

workers 1 

industry 

( 8) 11 Fiscal year 11 means the 

July 1 and the succeeding June 30. 

period of time between 

19) "Insurer~~ means an employer bound by compensation 

plan No. l, an insurance company transacting business under 
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compensation plan No. 2, the state compensation insurance 

fund under compensation plan No. 3, or the uninsured 

employers' fund provided for in part 5 of this chapter. 

(10} "Invalid" means one who is physically or mentally 

incapacitated. 

(11) ''Maximum healing'' means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

{12) "Order" means any decision, rule, direction, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

( 13) "Payroll 11
, "annual payroll", or "annua 1 pay roll 

for the preceding year'' means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year;~ p~oYided,-that-a~ 

However, an estimate may be made by the division for any 

employer starting in business where if no average payrolls 

are available,-s~eh. This estimate is to be adjusted by 

additional payment by the employer or refund by the 

division, as the case may actually be, on December 31 of 

such current year. An employer's payroll must be computed by 

calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 
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(14) "Permanent partial disability" means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

(15) "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012. 

(16) The term ''physician" includes "surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The "plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

(19) ''Reasonably safe place to work'' means that the 
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place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(20) "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(21) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

(22} ''Year", unless otherwise specified, means calendar 

year." 

Section 8. Section 39-71-302, MCA, is amended to read: 

"39-71-302. What included in computing payroll. In 

computing the payroll, the-~~~ire-eompeft~at±o" all wages, as 

defined in 39-71-123, received by every worker employed 

under this chapter is ~ included, whether in the form of 

salary, wage, piecework, or otherwise and whether payable in 

money, board, or otherwise. 11 

Section 9. Section 39-71-1017, MCA, is amended to 

read: 

"39-71-1017. Rehabilitation 

rehabilitation panel shall: 

(a) review all records, 
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pertinent information: and 

{b) prepare a report to the division, with copies to 

the insurer and worker. 

(2) The report must: 

(a) identify the first appropriate rehabilitation 

option by following the priorities set forth in 39-71-1012; 

and 

(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the report also must contain findings that: 

(a) identify jobs in the local or statewide job pool 

and the worker's anticipated @a~n±n9~ wages from each job; 

(b) describe an appropriate on-the-job training 

program, the worker's anticipated eer~in9~ wages, and 

anticipated insurer's contribution, if any; 

(c} describe an appropriate retraining program, short

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated eernirt9s wages; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance necessary, and the 

worker's anticipated e8rnin9~ wages. 

(4) An 1nsurer or a worker on his own motion may 
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submit information to the panel prior to the time the panel 

issues its final report." 

Section 10. Section 39-71-2304, MCA, is amended to 

read: 

~39-71-2304. Determination of rates and 

classifications by division. (1) The division is hereby 

given full power and authority to determine premium rates 

and classifications as in its judgment and experience may be 

necessary or expedient, provided that no change in the 

classification or rates prescribed ~h8ll ~ be effective 

until 30 days after the date of the order making such 

change. 

(2} The industrial insurance program ~hail must be 

neither more nor less than self-supporting. Employments 

affected by the provisions hereof ~hali must be divided by 

the division into classes, whose rates may be readjusted at 

such times as the division may actuarially determine. 

Separate accounts ~hall must be kept of the amounts 

collected and expended in each class for actuarially 

determining rates, but for payment of compensation and 

dividends, the industrial insurance expendable trust fund 

shall must be one and indivisible. 

(3) The division shall determine the hazards of the 

different classes of occupations or industries and fix the 

premiums therefor at the lowest rate consistent with 
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maintenance of an actuarially sound industrial insurance 

fund and the creation of actuarially sound surplus and 

reservesr and for such purpose may adopt a system of 

schedule rating in such a manner as to take account of the 

peculiar hazard of each risk and shall 

experience and information afforded to it. 

utilize the 

{4) In addition, compensation plan No. 3 ~"all must 

use an experience rating system for employers enrolled under 

it. This system ~"a~~ must reward employers with a better 

than average safety record, penalize employers with a worse 

than average safety record, and may provide for prem1um 

volume discount. The division may retroactive:y apply 

experience modification factors. 

(5) The division in fixing rates shall provide for the 

of administering the industrial insurance expenses 

expendable trust fund allowed by law, the disbursements on 

account of injuries and deaths of employees in each class, 

an actuarially sound catastrophe reserve, reserves 

actuarially determined to meet anticipated and unexpected 

losses, and such other reserves and surplus as may be 

determined by the division. The amounts of such reserves ard 

surplus ~"ail must be as determined from time to time by the 

division to be adequate but not excessive for the purposes 

intended. 

(6) The division shall charge a minimum annual premium 

-16- HB 347 



1 

3 

4 

5 

6 

7 

8 

9 

10 

l1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0347/02 

on each contract and policy of insurance sufficient to cover 

the cost of administering the contract or policy. 

lil__{a) Except in a case of fraud,~divjsion ~~y 

not assess an additional quarterly premium later than 3 

years after the date on which the quarterly premium became 

due. 

(b) An employer may not receive a refund or an 

adjustment later than 3 years after the date on which the 

quarterly premium became due." 

Section 11. Section 39-71-llB, MCA, is amended to 

read: 

"39-71-118. Employee, worker, and workman defined. (1) 

The terms "employee.,, "workman", or "worker" mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees 1f they are not otherwise covered by workers' 

compensation and if an emolover has elected to be bound bv 
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the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestit~ service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

{c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

(2) ~ If the employer is a partnership or sole 

proprietorship, such employer may elect to include as an 

employee within the provisions ',f this chaoter any member of 
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such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

businesS. 

1El In the event of such election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be coveredT--e~d-~o and 

stating the level of compensation coverage desired ~y 

electing the amount of wages to be reported!_ subject to the 

limitations in subsection !d). A partner or sole proprietor 

~hall--b~--deemed is not considered an employee within this 

chapter until such notice has been given. 

(c) A change in elected wages must be in writin.g -~!~:~ 

is effective at the start of the next quarter followi~ 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the i~~~rane~--carr±er--sh~l± 

~~~ttme--a--~a±ary--er--wage--er-s~eh-~leetin9-~mpioye~-to-be 

electing emp~~may elect not less than $900 a month and 

not more than 1 1/2 times the average weekly wage as defined 

in this chapter." 

Section 12. Section 39-71-123, MCA, is amended to 

read: 
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"39-71-123. Wages defined. (1) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; and 

(c) payments made to an employee on any bas1s other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2} Wages do not include: 

(a) employee travel expense reimbursements 

allowances for meals, lodging, travel, and subsistence; 

(b) special rewards for individual invention 

discovery; 

or 

or 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employee to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 
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(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods inunediately 

preceding the injury are the employee's wages, except if: 

(a} the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, 

case the insurer may use additional pay periods. 

in which 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual ea~~iftgs ~must be calculated as provided 

in subsection (3). 

must 

(b) The compensation benefits for a covered volunteer 

be based on the average actual ea~ftiftgs WAGES ~ 

regular employment, except self-employment as a sole 

proprietor or partner WHO ELECTED NOT TO BE COVERED, from 

which he is disabled by the injury incurred. 

(c) The compensation benefits for an employee. working 

at two or more concurrent n::tnunerated employments must be 

based on the aggregate of average actual ear~~~gs WAGES of 

all employments, except self-employment as a sole proprletor 

or ~~ WHO ELECTED ~QT TO BE COVERED, from Whlch the 
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employee is disabled by the injury incurred." 

Section 13. section 50-16-527, MCA, is amend<>d to 

read: 

"50-16-527. Patient authorization retention 

effective period-- exception. {1) A health care 'provider 

shall retain each authorization or revocation in conjunction 

with any health care information from which disclosures are 

made. 

( 2) Except for authorizations to provide information 

to third-party health care payers, an authorization may not 

permit the release of health care information relating to 

health care that the patient receives more than 6 months 

after the authorization was signed. 

(3) An authorization in effect on October 1, 1987, 

remains valid for 30 months after October 1, 1987, unless an 

earlier date is specified or it is revoked under 50-16-528. 

Health care information disclosed under such an 

authorization is otherwise subject to this part. An 

authorization written after October 1, 1987, becomes invalid 

after the expiration date contained in the authorization, 

which may not exceed 30 months. If the authorization does 

not contain an expiration date, it expires 6 months after it 

is signed. 

1_!) Notwithstanding subsections (2) and (_~~~-~!led 

claim_ for workers' cornpen:;.ation or occupational disedse 
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benefits authorizes disclosure to the workers' compensation 

insurer, as defined in 39-71-116, by the health care 

provider~ The disclosure authorized by this subsection 

relates only to information concerning ~he claimant's 

condition. This authorization is effective_only as long as 

the claimant is e~t~tied-to CLAIMING benefits.•! 
---~··----~ 

Section 14. Section 39-71-307, MCA, is amended to 

read: 

"39-71-307. Employers and insurers to file reports of 

accidents ~al!Y. (1) Every employer of labor and every 

insurer is hereby required to file with the division, under 

such rules as the division may from time to time make, a 

full and complete report of every accident to an employee 

arising out of or in the course of his employment and 

resulting in loss of life or injury to such person. Such 

reports shall be furnished to the division in such form and 

such detail as the division shall from time to time 

prescribe and shall make specific answers to all questions 

required by the division under its rules; except, in case he 

is unable to answer any such questions, a good 

sufficient reason shall be given for such failure. 

and 

(2} Every insurance company transacting business under 

this chapter shall, at the time and in the manner prescribed 

by the division, make and file with the division such 

reports of accidents as the division may require. 
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(3) An employer, insurer, or adjuster who refuses or 

neglects to submit to the division reports necessary for the 

proper review of a claim, as provided in subsection (1), may 

be assessed a penalty of not less than $200 or more than 

$500 for each offense. The division shall assess and collect 

the penalty. An insurer may con~est a penalty assessment 1n 

a hearing conducted according~_!O division rules." 

Sec~+BA-1!h--See~ion--3~-~r-r~er,--MeA,--~~--~mended-~o 
r~ad.-:-

ll39-~Y-i98~.--boeation-of-of£iee----eo~~t-po~er~.---tlt 

~h~--pri~eipai--oEE~ee--of--th~--wor~er~~-eompe~~at±o~-jttd9e 

~heii-be-i~-in-the-e±ty-of-H~lefta• 

trt--~he-worker~i-eompe~~a~ion-eottrt-ha~-power-to~ 

tat--pre~er~e--and--~~foree--order--±n--±t~---±mmediate 

presence; 

tbt--pro~id~--for--the--oraeriy--eondttet-of-proeeedin9S 

before-±t-and-it~-offieer~; 

tet--eompel-obed±enee-to--it~--jttd9ment~ 7 --order~r--and 

proee~~--±n-the-~ame-manner-end-by-the-same-proeedtlres-a~-±n 

e±vii-aetion~-±n-di~tr±et-cotlrt; 

tdt--eompei-the-attendance-o£-person~-to--te~tity,---and 

tet--plln±~h--for-eontem.pt-in-the-:!team.e-manner -and-· by-the 

~ame-proeea~res-as-±n-d±strie~-eotJ~t. 

~:-~he---workere .J._ --eompen!lat;on----jt1dqe-.=-=-- i ~ ::::..=-..-_-::~n 

adm±nietr-a t:: ±'lie-- i aw- -itJd:ge--.-- --IP!"le-ro~ i t:_~on -1: ~ -er ea ~ ed.- by- 1: e:-~~ 
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artd.- t h:l'!'-power~-a!'lti-dttt: ie!!l :-are-1:-im±ted-to- those -__ -prov i-d~d- -by 

a~pi±~abie-~tatttte~u 

~+eA-1~--Seetion--~~-1~-r~&~,--MeAr--~s--~m~ftded-to 

ree:d.-:-

u39-~%-i9937--Ad.Miflistrat±ve-proeedttre-aet-and-rttie!!l-of 

ev~dence--a~pl±cnhXe--------d±~qttal±fieati~n---of---work~r~~ 

eompen~ation--jndgeo-f!i-A%%-proeeed±n9~-a!'ld-hearin9~-before 

ene-workersJ.-eompen~ct±en-jttd9e-shall-mttst-be-±!'l--aeeordance 

w±th----the----appropr±ate---prov±~tons---o£---tne---Montane 

Adm±n±strat±ve-Proeedttre-Aeto 

!i±--~he-wor~ers~-eompe!'l~at±on-jttdge-±~-bottnd-by-eommon 

law-and-~tattttory-rttles-of-evideneeo 

t3t- -~he- --wor Iter sJ.-.::- eompensat ±of"t.-- -jttd1Je--- -may----~~ 

d~~gtlalif±ed--from--e--matter--befo~e-him-~f"t.-the-~ame-~a~~e~ 

that-a-heo~±nq-exam±ne~-may-be-d±~gtlai~f±ed--ttnde~--r-4-6li~ 

1& r£---a---party---reqtle~t~---d±eqttalif±eation,--the--workers~ 

17 eompen~ation-;~dge-ehaii--promptly--refe~--~he--i~~tle--~o--a 

18 8istriet--eo~rt--jHd9eT--wbo--sha%%-eoftdHet-a-hear±ng-on-tbe 

19 reg~e~t~-x£-the-aistr~et-eoHrt-;~dge--finds--that--there--is 

20 su£f±eient---eatlse--!or--disqtta%i£ieation--o£--the--woe~ersi 

21 eompel"t.satiof"t.-;ttdge,-the-d±ste±et-eottrt-;ttdge--may--hear--the 

22 mer±te--o£-the-matter-h±msel£-or-may-if"t.~ite-another-d!etriet 

23 eotl~t-;ttd9e-to-aeeept-jttrisdiet±o"-of-the~matter.u 

24 NEW SEC1'ION. Section 15. Extension of authority. Any 

25 existing authority to make rules on the subject of the 
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provisions of [this actl is extended to the provisions of 

[this act]. 

NEW SECTION. Section 16. Effective dates 

retroactive applicability. {1) [Sections 13 and--l5--thro~9h 

re, 15, AND 1~] are effective on passage and approval. 

ill__J>.LL OTHER SECTIONS OF [THIS ACT] ARE Er'f'E;CT IVE 

JULY 1, 1989. 

t~t--tatill [Section 13] applies retroactively, within 

the meaning of 1-2-109, to all requests for health care 

information in workers' compensation claims. 

tet--tseetions--~5--~~a-±61-a~piy-~etroaeti~e~y,-witht~ 

the-meani"9-o£-l-~-Te9,--te--any--ea~e--pendin9--b~fe~e--the 

wo~k~re~--eompe~sat±on--jttdge-tha~-h~~-not-hee~-h~ard-on-the 

m~rits• 

-End-
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There are no changes in HB 347 and due to length 
will not be reprinted. Please refer to second 
reading (yellow) copy for complete text. 
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SENATE STANDING COMMITTEE REPORT 

Haren 7, 1989 

MR. PRESIDENT: 
We, your comm1ttee on Labor and Employment Relat1ons, 

under ~ons1derat1on HB 347 (third read1ng copy 
respectfully report that HB 347 be amended and as so 
concurred 1n: 

hav1ng had 
blue), 

amended be 

Sponsor: Smlth (Mann1ng) 

1. Page 16, l1ne 13. 
Follow1ng: "factors" 
Insert: ''up to one year. The divis1on may only apply modlfication 
factors retroact1vely when the factor 1s delayed because the rat1ng 
bureau has not rece1vea suffic1ent data from prev1ous carr1ers to 
calculate a final mod1f1cat1on factor" 

AND AS AMENDED BE CONCURRED IN 

Signed=------~~~~~:~-~~-~-~----
Gary c. Aklestad, Chairman 

SENATE 
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39-71-2304, 39-1i-i99l,-39-1i-%993y AND 50-16-527, MCA; AND 

PROVIDING FOR EFFECTIVE DATES AND RETROACTIVE APPLICABILITY 

OATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-2205, MCA, is amended to 

read: 

•]9-71-2205. Policy t~main~ in effect until canceled 

or replaced twenty-day notification of cancellation 

penalty. l!l The policy remains in effect until required 

canceled, and cancellation may take effect only by written 

notice to the named insured and to the division at least 20 

days prior to the date of cancellation. However, the policy 

terminates on the effective date of a replacement or 

succeeding workers' compensation insurance policy issued to 

the insured. Nothing in this section prevents an insurer 

from canceling a policy of workers' compensation insurance 

before a replacement policy is issued to the insured. 

(2) (a) The division may assess a penalty o( up to 

$200 against an insurer that does not comply with the notice 

requirement in subsection (1). 

(b) An insurer may contest the penalty assessment in a 

hearing conducted according !9. _ _Q_ivisip_n rules. 11 

Section 2. Sect ion 39-71-1011, MCA, is amended to 

read: 

-2-
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"39-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(1) "Board of rehabilitation certification" means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

{2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 

(3) "I.W.R.P." means an individualized, written 

rehabilitation program prepared by the department of social 

and rehabilitation services. 

(4) •Rehabilitation benefits" weans benefits provided 

in 39-71-1003 and 39-71-1023 through 39-71-1025. 

(5) "Rehabilitation provider" means a rehabilitation 

counselor, other than the department of social and 

rehabilitation services, certified by the board for 

rehabilitation certification and designated by the insurer 

to the division. 

(6) "Rehabilitation services" consists of a program of 

evaluation, planning, and delivery of_goods and services to 

assist a disabled worker to return to work. 

17! (a) "Worker's job pool" means those jobs typically 
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available for which a worker is qualified, consistent with 

the worker's age, education, vocational experience and 

aptitude and compatible with 

capacities and limitations as 

the worker's physical 

the result of the worker's 

injury. Lack of immediate job openings is not a factor to be 

considered. 

(b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job ~s-ene-either-~~-a-eentrai-e~~y-~hat 

ftas-within-its-ecenomically-integrated-~eogre~~ieel--area--a 

pop~ietion--e£--%ess--then--S8T899--er--i~--a--eity--with--a 

pep~iation-of-more-tftan-597999-ee-d~t~rm±ned-by-the-d±~±s±on 

pool is the job service office area that includes the 

worker's residence; er and 

(ii) a the statewide job pool is efte-aftywhere-ift the 

state of Montana." 

Section 3. Section 39-71-1023, MCA, is amended to 

read: 

"39-71-1023. Total 

period of rehabilitation 

rehabilitation 

services 

benefits during 

limitation 

termination. (1) A worker who no longer is temporarily 

totally disabled but meets the definition of a disabled 

worker may be eligible for total rehabilitation benefits. 

(2) Eligibility for total rehabilitation benefits 

begins on the date of maximum healing er and continues for a 
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period not to exceed 26 weeks after the date notice is given 

to the division by the insurer that a rehabilitation 

provider has been designatedr-whieheYe~-~~-%a~er. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate~ for-a-per±od-nee--exeeeding 

~6--weeks--£rem-~fte-date-o£-e%~9ibi~ity,-exeept-that-the The 

division may extend the benefit period for good cause. The 

insurer may extend the bener±t~ benefit period without 

division approval but must notify the division of the 

extension. 

(4} Total rehabilitation benefits under this section 

terminate when: 

{a) a worker returns to work; 

(b) a worker is qualified to return to work under the 

priorities in 39-71-1012 pursuant to a division order; or 

(c) an I.W.R.P. is submitted to the division by the 

department of social and rehabilitation services. 

15) The insurer shall provide written notice to the 

worker and division that benefits have been terminated." 

Section 4. Section 39-71-704, MCA, is amended to read: 

"39-71-704. 

services -- fee 

Payment of medical, hospital, and related 

schedules and hospital rates. (1) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compensation, 

the following shaii ~ be furnished: 
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(a} After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(c) The insurer shall reimburse a worker for 

reasonable travel expenses incurred in travel to a medical 

provider for treatment of an injury PURSUANT TO RULES 

ADOPTED BY THE DIVISION. Reimbursement must be at the rates 

allowed for reimbursement of travel by state employees. 

12) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, ~hall ~ust be 

established annually by the workers' compensation division 

and become effective in January of each year. The maximum 

fee schedule must be adopted as a relative value fee 

schedule of medical, chiropractic, and paramedical services, 

with unit values to indicate the relative relationship 

within each grouping of specialties. Medical fees muSt be 
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based on the median fees as billed to the state compensation 

insurance fund during the year preceding the adoption of the 

schedule. The division shall adopt rules establishing 

relative unit values, groups of specialties, the procedures 

insurers must use to pay for services under the schedule, 

and the method of determining the median of billed medical 

fees. These rules she%% must be modeled on the 1974 revision 

of the 1969 California Relative Value Studies. 

(3) Beginning January 1, 1988, the division shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The division may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subs~ction (2), beginning Janu~ry 

1, 1988, and ending January 1, 1990, the maxim~m fees 

payable by insurers must be limited to the relative value 

fee schedule established in January 1987. Notwithstanding 

subsection (3), the hospital rates payable by insurers must 

be limited to those set in January 1988, until December 31, 

1989." 

Section 5. Section 39-71-609, MCA, is amended to read: 

"39-71-609. Denial of claim after payments made or 

termination of ~!l benefits OR REDUCTION TO PARTIAL BENEFITS 

by insurer -- fourteen days' notice required. If an insurer 
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determines to deny a claim on which payments have been made 

under 39-71-608 during a time of further investigation or, 

after a claim has been accepted, terminates all biweekly 

compensation benefits, it may do so only after 14 days' 

written notice to the claimant, the claimant's authorized 

representative, if any, and the division. FOR INJURIES 

OCCURRING PRIOR TO JULY 1, 1987, AN INSURER MUST GIVE 14 

DAYS' WRITTEN NOTICE TO THE CLAIMANT BEFORE REDUCING 

BENEFITS FROM TOTAL TO PARTIAL. However, if an insurer has 

knowledge that a claimant has returned to work, compensation 

benefits may be terminated as of the time the claimant 

returned to work.'' 

Section 6. Section 39-71-736, MCA, is amended to read: 

"39-71-736. Compensation -- from what date paid. 

(1) (a) No compensation may be paid for the first 48 HOURS 

OR 6 d8ys~--±os~--of--wag~s ~onse~uti~e-d8ys DAYS' LOSS OF 

WAGES, WHIC~EV~~-~~ LESS, THAT the claimant is totally 

disabled and unable to work due to an injury. A claimant is 

eligible for compensation starting with the 7th day of--wage 

io~s. 

(b) However, separate benefits of medical and hospital 

services shaii must be furnished from the date of injury. 

(2) For the purpose of this section, an injured worker 

is not considered to he¥e--a--wage--loss be entitled to 

compensation benefits if the worker is receiving sick leave 
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benefits, except that each day for which the worker elects 

to receive sick leave counts 1 day toward the 6-day waiting 

period. 11 

Section 7. Section 39-71-116, MCA, is amended to read: 

•]9-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) "Avera9e weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It 1s established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

( 2) "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years; 

(C) an unmarried child under the age of 22 years who 

is a full-time student in an accredited school or is 

enrolled in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

suppbrt at the time of the injury (however, such a parent is 
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a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through (2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2)(a) throu9h (2)(e) of this 

section, exists). 

(3) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(4) ••child'' includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(5) ••oays'' means calendar days, unless otherwise 

specified. 

( 6) "Department" means the department of labor and 

industry. 

(7) 11 Division" means the 

compensation of the department of 

provided for in 2-15-1702. 

(8) "Fiscal year" means the 

July 1 and the succeeding June 30. 

division of workers' 

labor and industry 

period of time between 

(9) "Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 
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compensation plan No. 2, the state compensation insurance 

fund under compensation plan No. 3, or the uninsured 

employers' fund provided for in part S of this chapter. 

(10) .. Invalid" means one who is physically or mentally 

incapacitated. 

(11} "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(12) .. Order" means any decision, rule, direction, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

( 13) "Payroll II' "annual payroll n, or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year;~ provided 1 -that-a~ 

However, an estimate may be made by the division for any 

employer starting in business vhe~e if no average payrolls 

are available,-saeh. This estimate is to be adjusted by 

additional payment by the employer or refund by the 

division, as the case may actually be, on December 31 of 

such current year. An employer's payroll must be computed by 

calculating all wages, as defined in 39-71-123, that are 

paid by an employer. 
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(14) "Permanent partial disability'' means a condition, 

after a worker has reached maximum healing, in which a 

worker: 

(a} has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in 39-71-1012 but 

suffers impairment or partial wage loss, or both. 

(15) ''Permanent total disability'' means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker is unable 

to return to work in the worker's job pool after exhausting 

all options set forth in 39-71-1012, 

(16} The term "physician'' includes ''surgeon~ and in 

either case means one authorized by law to practice his 

profession in this state. 

(17) The "plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(18) "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

(19} "Reasonably safe place to work'' means that the 
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place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(20) "Reasonably safe tools and appliances" are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

( 21) 

resulting 

"Temporary total 

from an injury 

disability" means a condition 

as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

( 22} "Year'', unless otherwise specified, means calendar 

year." 

Section 8. Section 39-71-302, MCA, is amended to read: 

•39-71-302. What included in computing payroll. In 

computing the payroll, the-e~tire-eompen~8tion all wages, as 

defined in 39-71-123, received by every worker employed 

under this chapter ~~ ~ included, whether in the form of 

salary, wage, piecework, or otherwise and whether payable in 

money, board, or otherwise.•• 

Section 9. section 39-71-1017, MCA, is amended to 

read: 

"39-71-1017. Rehabilitation 

rehabilitation panel shall: 

{a) review all records, 

-13-
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pertinent information; and 

(b) prepare a report to the division, with copies to 

the insurer and worker. 

(2) The report must: 

Ia) identify the first appropriate rehabilitation 

option by following the priorities set forth in 39-71-1012; 

and 

(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the report also must contain findings that: 

(a) identify jobs in the local or statewide job pool 

and the worker's anticipated e8~nin9s wages from each job; 

(b) describe an appropriate on-the-job training 

program, the worker's anticipated e~rnin9~ wages, and 

anticipated insurer's contribution, if any; 

(c) describe an appropriate retraining program, short

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated ~Brning~ wages; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance necessary, and the 

worker's anticipated earn±n~~ wages. 

(4) An insurer or a worker on his own motion may 

-14- HB 347 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0347/03 

submit inform•tion to the panel prior to the time the panel 

issues its final report. 11 

Section 10. section 39~71-2304, MCA, is amended to 

read: 

"39-71-2304. Determination of rates and 

classifications by division. (l) The division is hereby 

given full power and authority to determine premium rates 

and classifications as in its judgment and experience may be 

necessary or expedient, provided that no change in the 

classification or rates prescribed shaii ~ be effective 

until 30 days after the date of the order making such 

change. 

(2) The industrial insurance program sftaii must be 

neither more nor less than self-supporting. Employments 

affected by the provisions hereof ehaii must be divided by 

the division into classes, whose rates may be readjusted at 

such times as the division may actuarially determine. 

Separate accounts shell must be kept of the amounts 

collected and expended 

determinin9 rates, but 

in each class 

for payment of 

for actuarially 

compensation and 

dividends, the industrial insurance expendable trust fund 

shall ~ be one and indivisible. 

C31 The division shall determine the hazards of the 

different classes of occupations or industries and fix the 

premiums therefor at the lowest rate consistent with 
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maintenance of an actuarially sound industrial insurance 

fund and the creation of actuarially sound $Urplus and 

reserves, and for such purpose may adopt a system of 

schedule rating in such a manner as to take account of the 

peculiar hazard of each risk and shall 

experience and information afforded to it. 

utilize the 

(4) In addition, compensation plan No. 3 shai% ~ 

use an experience rating system for employers enrolled under 

it. This system shall must reward employers with a better 

than average safety record, penalize employers with a worse 

than average safety record, and may provide for prem~um 

volume discount. The division may retroactively apply 

experience modification factors UP TO 1 YEAR. THE DIVISION 

MAY ONLY APPLY MODIFICATION FACTORS RETRO~CTIVELY WHEN THE 

FACTOR IS DELAYED BECAUSE THE RATING BURE~U H~S NOT RECEIVED 

SUFFICIENT DATA FROM PREVIOUS CARRIERS TO C~LCULATE A FINAL 

MODIFICATION FACTOR. 

(5) The division in fixing rates shall provide for the 

expenses of administering the industrial insurance 

expendable trust fund allowed by law, the disbursements on 

account of injuries and deaths of employees in each class, 

iln actuar ially sound catastrophe reserve, reserv_ea 

actuarially determined to meet anticipated and unexpected 

losses, and such other reserves and surplus as may be 

determined by the division. The amounts of such reserves and 

-16- HB 347 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0347/03 

surplus sha±± must be as determined from time to time by the 

division to be adequate but not excessive for the purposes 

intended. 

(6) The division shall charge a minimum annual premium 

on each contract and policy of insurance sufficient to cover 

the cost of administering the contract or policy. 

(7) (a) Except in a case of fraudr the division may 

not assess an additional quarterly premium later than 3 

years after the date on which· the quarterly premium became 

due. 

(b) An employer may not receive a refund or an 

adjustment later than 3 years after the date on which the 

quarterly premium became due." 

Section 11. Section 39-71-118, MCA, is amended to 

read: 

•J9-71-ll8. Employeer worker, and workman defined. (1) 

The terms "employee", 11 Workman", or 11 Worker" mean: 

(a) each person in this state, including a contractor 

other 

of an 

than an independent contractor, who is in the service 

employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 
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while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an employer has elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is perfo~ming 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 
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und~r 67-2-105. 

(2) ~1 If the employer is a partnership or sole 

proprietorship, such employer may elect to include as an 

employee within the provisions of this chapter any member of 

such partnership or. the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

121 In the event of such election, the employer must 

serve upon the employer•s insurer written notice naming the 

partners or sole proprietor to be covered,--end--no and 

stating the level of compensation coverage desired by 

electing the amount of wages to be reported, subject to the 

limitations in subsection (d). A partner or sole proprietor 

shall-be-deemed is not considered an employee within this 

chapter until such notice has been given. 

(c) A change in elected wages must be in writing and 

is effective at the start of the next quarte~ following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the ins~raftee-e8rrier-shail 

ass~me-a-saiary-or-wage-e£--a~ch--elee~in9--empleyee--~c--be 

electing employer may elect not less than $900 a month and 
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not more than 1 1/2 times the average weekly wage as defined 

in this chapter." 

Section 12. section 39-71-123, MCA, is amended to 

read: 

•39-71-123. Wages defined. (1) "Wages .. means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee. Wages include but are 

not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee travel expense reimbursements 

allowances for meals, lodging, travel, and subsistence; 

(b) special rewards for individual 

discovery: 

invention 

or 

or 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 
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(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours 

week for which the employee was hired to work; or 

in a 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual eft~n±ng~ WAGES must be calculated as provided 

in subsection (3). 

(b) The compensation benefits for ? covered volunteer 

must be based on the average actual @8~~i~g~ WAGES in his 

regular employment, except self-employment as a sole 

proprietor or partner WHO ELECTED NOT TO BE COVERED, from 

which he is disabled by the injury incurred. 

(c) The compensation benefits for an employee working 
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at two or more concurrent remunerated employments must be 

based on the aggregate of average actual earnings WAGES of 

all employments, except self-employment as a sole proprietor 

or partner WHO ELECTED NOT TQ BE COVERED, from which the 

employee is disabled by the injury incurred. n 

Section 13. Section 50-16-527, MCA, is amended to 

read: 

•so-16-527. Patient authorization retention 

effective period exception. (l) A health care provider 

shall retain each authorization or revocation in conjunction 

with any health care information from which disclosures are 

made. 

(2) Except for authorizations to provide information 

to third-party health care payers, an authorization may not 

permit the release of health care information relating to 

health care that the patient receives more than 6 months 

after the authorization was signed. 

(3) An authorization in effect on October 1, 1987, 

remains valid for 30 months after October 1, 1987, unless an 

earlier date is specified or it is revoked under 50-16-528. 

Health care information disclosed under 

authorization is otherwise subject to this 

such 

part. 

an 

An 

authorization written after October 1, 1987, becomes invalid 

after the expiration date contained in the authorization, 

which may not exceed 30 months. If the authorization does 
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not contain an expiration date, it expires 6 months after it 

is signed. 

(4) Notwithstanding subsections (2) and (3), a signed 

claim for workers' compensation or occupational disease 

benefits authorizes disclosure to the workers' compensation 

insurer, as defined in 39-71-116, by the health care 

provider. The disclosure authorized by this subsection 

relates only to information concerning the claimant's 

condition. This authorization is effective only as lo~ 

the claimant is ett~it!-ed-to CLAIMING benefits." 

Section 14. Section 39-71-307, MCA, is amended to 

read: 

"39~71-307. Employers and insurers to file reports of 

accidents -- penalty. (1) Every employer of labor and every 

insurer is hereby required to file with the division, under 

such rules as the division may from time to time make, a 

full and complete report of every accident to an employee 

arising out of or in the course of his employment and 

resulting in loss of life or injury to such person. Such 

reports shall be furnished to the division in such form and 

such detail as the division shall from time to time 

prescribe and shall make specific answers to all questions 

required by the division under its rules; except, in case he 

is unable to answer any such questions, a good and 

sufficient reason shall be given for such failure. 
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121 Every insurance company .transacting business under 

this chapter shall, at the time and in the manner prescribed 

by the division, make and file with the division such 

reports of accidents as the division may require. 

(3) An employer, insurer, or adjuster who refuses or 

neglects to submit to the division reports necessary for the 

proper review of a claim, as provided in subsection (1), may 

be assessed a penalty of not less than $200 or more than 

$500 for each offense. The division shall assess and collect 

the penalty. An insurer may contest a penalt~~sess~ent in 

a hearing conducted according to division rules." 

Sec4+en-1~--s~e~~o~-~~-1i-~~&i,--MeA,--~~--~~~d~d--~o 

!'~!td-:-

u39-Tl-296l~--bee!tt±en--of-o£fiee----eotlrt-power~~--tlt 

~ke-pr±ne±pal-o££±ee--o£--~ke--worker~~--eompen~e~ien--;tld9e 

~ka%i-he-±~-±n-the-eity-o£-He~enao 

trt--~he-wor~er~~-eompe~~~tion-eo~rt-na~-power-to~ 

t~t--~re~erve---a~d--enforee--order--±n--it~--imme~±~te 

pre~enee; 

tbt--prov±de-£or-the--orderly--conduet--of--proeeedin~~ 

before-±t-and-±ts-offieers; 

tet--eompel--ohedienee--to--its--j~dgmentsr-orders,-and 

proeess-±n-the-s!tme-manner-!tnd-hy-the-eeme-proee~~re~-ae--in 

ei¥i~-aetien~-~n-d±st~iet-eo~~tt 

tdt--eompel--the--attendanee-o£-person~-to-testify;-and 
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tet--pHnish-to~-een~empt-in-the-same-manner-and-by--the 

same-proeed~~e~-ae-in-dis~riet-ee~r~. 

t3t--~he----workers~----eompensation----;Hdge---is---an 

administrative-iaw-;~dge~--!he-posttioft-ie-ereated--by--iaw, 

and--the--powers-and-ddt±es-are-limited-to-those-provided-by 

app~ieab%e-statttte.• 

~~A-1~--Seee~ft-~9-~~-&9&3r--M€Ar--~s--ameftded--te 

read~ 

U39-~%-i983.--A~~nfstrative-proeed~re-aet-and-rnles-o£ 

e¥idenee---appiieabie--------disgHaiifieation---o£--workers~ 

eoMpensation-iHdge.-f!i-A%1-proeeedings-and-hearinqs--before 

the--workersL-eompensation-jttdge-shaii-mttst-be-in-aeeordanee 

with---the---appropriate---provieiens---of----~he----Montsns 

Adm~~~seraeive-Proeed~re-Aee. 

1!±--~he-worke~s~-eompense~~on-j~d~e-±s-bottnd-by-eommon 

iaw-and-etat~tory-rules-of-evideneeo 

f3t--The----workers~----eompensation---;udge---mey---be 

disgttalified-from-a-matter-before-him--in--the--same--manner 

tha~--a--ftearing-examiner-may-be-disqtta~ified-under-i-4-6%%o 

20 1£--a--party---regues~s---disqttalifiea~ion,---the---workersL 

21 eompensation--;uege--shall--promptly--~efer--the--issue-~o-a 

22 dis~rie~-eeurt-judgeT-who-shall-eondttet--a--hearinq--on--tbe 

23 reqttes~.--Jf--the--distriet--eourt-;~Cqe-finds-that-there-±s 

24 sttffieient--eause--for--d±sq~alifieation--ot--the---workers~ 

25 eompensation--judger--the--distriet-eourt-judge-may-hear-the 
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merits-of-the-matter-himse%f-or-may-invite-another--district 

eottrt-;udge-to-aeeept-jttrisdietion-ot-tbe-matterTu 

NEW SECTION. Section 15. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act} is extended to the provisions of 

(this act]. 

NEW SECTION. Section 16. Effective dates 

retroactive applicability. (1) (Sections 13 and-15-throtl~h 

%9, 15, AND 16] are effective on passage and appcoval. 

(2) ALL OTHER SECTIONS OF (THIS ACT] ARE EFFECTIVE 

JULY 1, 1989. 

t%t--tat11l (Section 13] applies retroactively, within 

the meaning of 1-2-109, to all requests for health care 

information in workers' compensation claims. 

tbt--tSeetions-%S-and-t6t-apply--retroeetiv~iy7 --with*n 

the--mea~±n~--of--l-~-l99r--te--any--eese-pending-before-ehe 

wor~ere~-eompensation-jud9e-that-has-not-been-heard--en--the 

merits. 

-End-
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