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INTRODUCED BY --, 
A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

YOUTH COURT ACT; CHANGING THE TIME IN WHICH A PETITION 

CHARGING A YOUTH HELD IN DETENTION MUST BE FILED FROM 5 

WORKING DAYS TO 7 WORKING DAYS; ALLOWING HEARINGS TO 

DETERMINE PROBABLE CAUSE TO DETAIN A YOUTH FOR MORE THAN 24 

HOURS TO BE HELD BY A JUSTICE OF THE PEACE, A MUNICIPAL OR 

CITY JUDGE, OR A MAGISTRATE; PROVIDING THAT RECORDS OF 

HEARINGS MUST BE MADE EITHER BY A COURT REPORTER OR BY A 

TAPE RECORDING; AND AMENDING SECTIONS 41-5-301 AND 41-5-303, 

MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-5-301, MCA, is amended to read: 

"41-5-301. Preliminary investigation and disposition. 

(1) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

supervision or, being subject to a court order or consent 

order, has violated the terms thereof, a probation officer 

shall make a preliminary inquiry into the matter. 

(2) The probation officer may: 

(a) require the presence of any person relevant to the 
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inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose: 

(c) require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

{3) If the probation officer determines that the facls 

indicate a youth in need of care, the matter shall be 

immediately referred to the department. 

(4) (a) The probation officer in the conduct of the 

preliminary inquiry shall: 

(i) advise the youth of the youth's rights under this 

chapter and the constitutions of the state of Montana and 

the United States; 

( i i) de te rmi ne whether the matter is within the 

jurisdiction of the court; 

(iii) determine, if the youth is in detention 8r 

shelter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

{b) Once relevant information is secured., the 

probation officer shall: 

(i) determine whether the interest of the pnblic or 

the youth requires that further action be taken; 

(ii) terminate the inquiry upon the determination that 

no further action be takeni and 

INTRODUCED BILL 
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dete~mination that the filing of a petition 

authorized. 
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upon the 

is not 

( 5) The probation officer upon determining that 

further action is required may: 

(a) provide counseling, refer the youth and his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention.; 

{b) provide for treatment or adjustment involving 

probation or other disposition authorized under 41-5-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that sa1d matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; or 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or a 

youth in need of supervision. 

(6) The county attorney may apply to the youth court 

for permission to file a petition charging a youth to be a 

delinquent youth or a youth in need of supervision. The 

application must be supported by such evidence as the youth 

court may require. If it appears that there is probable 
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cause to believe that the allegations of the petition are 

true, the youth court shall grant leave to file the 

petition. 

(7) A petition charging a youth held in detention must 

be filed within 5 2 working days from the date the youlh wa5 

first taken into custody or the petition shall be dismissed 

and the youth released unless good cause is shown to furtt1er 

detain such youth. 

(8) If no petition is filed under this section. t~0 

complainant and victim, if any, shall be informed by tfv_:; 

probation officer of the action and the reasons therefo~ and 

shall be advised of the right to submit the matter ~~ th~ 

county attorney for review. The county attorney, ~po~ 

receiving a request for review, shall consider the tactsf 

consult with the probation officer, and make the finAl 

decision as to whether a petition shall be filed.'' 

Section 2. Section 41-5-303, MCA, is amended to read, 

"41-5-303. (Temporary) Rights of youth taken into 

custody questioning hearing for probable cause ~-

detention. (1) When a youth is taken into custody for 

questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right ~gainst 

self-incrimination and his right to counsel. 
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(b) The youth may waive such rights under the 

following situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

holidays, unless a hearing has been held by the court~ 

justice of the peace, a municipal or city j~~ge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a 0earing under this subsection is ~eld by 

-5-
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1 ~tice of the peace, a municipal or city judge, or a 

2 magistrate, a record of the hearing shall be rna4~-~~--~Q_urt:_ 

3 reporter or by a tdpe recording of the heari~~ 

4 {3) At the probable cause hearing, tne--eott~~--~ne~~ 

5 inform the youth shall be informed of ,his constittttiona1 

6 rights and his rights under this chapter. 

7 (4) A parent, guardian, or legal custodian of the 

8 youth may be held in contempt of court for failing to be 

9 present at the probable cause hearing, unless he: 

10 (a) cannot be located through diligent efforts of the 

11 investigating peace officer or peace officers; or 

12 (b) 1s excused by the court for good cause. 

13 (5) At the probable cause hearing, the--eo~~t-may 

14 appo±nt a guardian ad litem may be appointed as provided in 

15 41-5-512 0 

16 I 6 l If the--eo~~t--dete~mtnes it is determined that 

17 there is probable cause to believe the youth is delinq~ent 

18 or is a youth in need of supervision and if the youth meets 

19 the criteria in 41-5-305, the youth may be placed in a 

20 shelter care facility or detention facility as provided in 

21 41-5-306. If the-eo~~t-does-not-£ind probable cause is not 

22 found, the youth must be immediately released. 

23 41-5-303. (Effective July l, 1989) Rights of youth 

24 taken into custody -- questioning hearing for probable 

25 cause detention. {1) When a youth is taken into custody 

-6-
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for questioning upon a matter which could result in 

petition alleging that the youth is either delinquent or 

a 

in 

need of supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the 

following situations: 

(i) when the youth is 16 years of age or olde~, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 year~ and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) wl1en the youth is unde! the age of 16 years and 

the youth a11d his parent or gu~rdiar do not agree, the youth 

may make an effective waiver only with advice of counsel. 

{c} The investigating officer, probation officer, or 

person assigned to give notice shall inunediately notify the 

parentsr guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

-7-

1 

2 

3 

4 

5 

6 

7 

B 

9 

lO 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1022/01 

holidays, unless a hearing has been held by the court~-~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under thi~_ subsection is held b~ 

a justice of the peace, a municipal O!:: __ . city judge, or a 

magistrate, a record of the hearing shall be made !?y __ C!___g_S?~-~!

reporter or by a tape recording of the hearittg. 

(3) At the probable cause hearing, the-cotl~t-3k~±! 

±~form the youth shall be informed of his constituti:,~al 

rights and his rights under thi~ chapter. 

( 4) A parent, guardian, or legal custodia:1 'Y~ the 

youth may be held in contempt ot court for failing bE: 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b} is excused by the court for good cause. 

(5) At the probable cause hearing, the--e~~rt--may 

appoint a guardian ad litem may be appointed a5 provided in 

41-5-512. 

(6) If tne-cottrt--determine~ it is determined thaL 

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be plactd Ln ~ 

shelter care facility or detention facility as provided 1~ 

-8-
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1 41-5-306 but may not be placed in a jail or other facility 

2 for adults. If the-eottr~-does-fto~-£±nd probable cause is not 

3 found, the youth must be immediately released." 

-End-

-9-
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APPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 310 

INTRODUCED BY SCHYE 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

YOUTH COURT ACT; CHANGING THE TIME IN WHICH A PETITION 

CHARGING A YOUTH HELD IN DETENTION MUST BE FILED FROM 5 

WORKING DAYS TO 7 WORKING DAYS; ALLOWING HEARINGS TO 

DETERMINE PROBABLE CAUSE TO DETAIN A YOUTH FOR MORE THAN 24 

HOURS TO BE HELD BY A JUSTICE OF THE PEACE, A MUNICIPAL OR 

CITY JUDGE, OR A MAGISTRATE; PROVIDING THAT RECORDS OF 

HEARINGS MUST BE MADE EITHER BY A COURT REPORTER OR BY A 

TAPE RECORDING; ANB AMENDING SECTIONS 41-5-301 AND 41-5-303, 

MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-5-301, MCA, is amended to read: 

"41-5-301. Preliminary investigation and disposition. 

(l) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

supervision or, being subject to a court order or consent 

order, has violated the terms thereof, a probation officer 

shall make a preliminary inquiry into the matter. 

(2) The probation officer may: 

{a) require the presence of any person relevant to the 
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inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(c) require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

(3) If the probation officer determines that the fpcts 

indicate a youth in need of care, the matter shall be 

immediately referred to the department. 

(4) (a) The probation officer in the conduct of the 

preliminary inquiry shall: 

(i} advise the youth of the youth's rights under this 

chapter and the constitutions of the state of Montana and 

the United States; 

Iii) determine whether the matter is within the 

jurisdiction of the court; 

(iii) determine, if the youth is in detention or 

shelter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

(b) Once relevant information is secured, the 

probation officer shall: 

{i) determine whether the interest of the public or 

the youth requires that further action be taken; 

(ii} terminate the inquiry upon the determination that 

no further action be taken; and 

-2- HB 310 
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(iii) release the youth immediately upon 

determination that the filing of a petition is 

authorized. 

the 

not 

(5) The probation officer upon determining that 

further action is required may: 

(a) provide counseling, refer the youth and his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention; 

(b) provide for treatment or adjustment involving 

probation or other disposition authorized under 41-5-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; or 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or a 

youth in need of supervision. 

{6) The county attorney may apply to the youth court 

for permission to file a petition charging a youth to be a 

delinquent youth or a youth in need of supervision. The 

application must be supported by such evidence as the youth 

court may reqt:ire. If it appears that there is probable 
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cause to believe that the allegations of the petition are 

true, the youth court shall grant leave to file the 

petition. 

(7) A petition charging a youth held in detention must 

be filed within 5 2 working days from the date the youth was 

first taken into custody or the petition shall be dismissed 

and the youth released unless good cause is shown to fu~ther 

detain such youth. 

{8) If no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the right to submit the matter to the 

county attorney for review. The county attorney, upon 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition shall be filed.H 

Section 2. Section 41~5-303, MCA, is amended to read: 

"41-5-303. (Tempo~ary) Rights of youth taken into 

custody questioning hearing for probable cause --

delenlion. (1) When a youth is taken into custody for 

questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

{a) The youth shall be advised of his right against 

self-incrimination and his righl to counsel. 

-4- HB 310 
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(b) The youth may waive such rights under the 

following situations: 

{i) when the youth is 16 years of age or old~r, the 

youth may make an effective waiver; 

(ii} when the youth is under the age of 16 years and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through ~iligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

holidays, unless a hearing has been held by the court~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by 
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a justice of the peace, a municipal or ~ity judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

(3} At the probable cause hearing, ~he--eo~~~--shai~ 

inform the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

(4) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

{a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, ehe--eottre-may 

8ppotnt a guardian ad litem may be appointed as provided in 

41-5-512. 

( 6) If ene--e~~~~--~ete~mt~e~ it is determined that 
~-----~~---

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be placed in a 

shAltPr care facility or detention facility as provided in 

41-5-306. If ehe-eotlrt-does-not-ftnd probable cause is not 

foun~, the youth must be immediately released. 

41-5-303. (Effective July 1, 1969) Rights of youth 

taken into custody -- questioning hearing for probable 

cause detention. (1} When a youth is taken into custody 

-6- HB 310 
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for questioning upon a matter which could ~esult in d 

petition alleging that the youth is either delinquent or in 

need of supervision, the following requirements must be met: 

(a} The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the 

following situations: 

( i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

{ii) when the youth is under the age of 16 years and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 yeaLs and 

the youth and his parent or guardian do not agree, the youttt 

may make an effective waiver only with advice of counsel, 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 
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holidays, unless a hearing has been held by the court~ 

i.!:!_~ _ _!:_!~~f the _.eeace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearin_g u!!_~~E"- .!:_~is su~section is held by 

a justice of ___ ~~~ .£~ace, a municipal or city judge, or a 

magis~~~~~, a record of the hearing shall be made by a court 

repor~:r or by <=t. tapP rPcording of the hearino. 

(3) At the probable cause hearing, tke-eo~~t-~hei~ 

t~£erm the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

(4) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause h~aring, unless he: 

(a} cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, the--eetlrt--mBy 

a~~o±nt a guardian ad litem may be appointed as provided in 

41-5-512. 

(6) If the-eetlrt--~~t~rmine~ it is determined that 

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be placed in a 

shelter care facility or detention facility as provided in 

-B- HB 310 
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1 41-5-306 but may not be placed in a jail or other facility 

2 for adults. If ene-eottrt-does-not-find probable cause is not 

3 found, the youth must be immediately released." 

4 NEW SECTION. SECTION 3. EFFECTIVE DATE. THIS SECTION 

5 IS EFFECTIVE JULY l, 1989. 

-End-

-9- HB 310 
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HOUSE BILL NO. 310 

INTRODUCED BY SCHYE 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

YOUTH COURT ACT; CHANGING THE TIME IN WHICH A PETITION 

CHARGING A YOUTH HELD IN DETENTION MUST BE FILED FROM 5 

WORKING DAYS TO 7 WORKING DAYS; ALLOWING HEARINGS TO 

DETERMINE PROBABLE CAUSE TO DETAIN A YOUTH FOR MORE THAN 24 

HOURS TO BE HELD BY A JUSTICE OF THE PEACE, A MUNICIPAL OR 

CITY JUDGE, OR A MAGISTRATE; PROVIDING THAT RECORDS OF 

HEARINGS MUST BE MADE EITHER BY A COURT REPORTER OR BY A 

TAPE RECORDING; ANB AMENDING SECTIONS 41-5-301 AND 41-5-303, 

MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-5-301, MCA, is amended to read: 

•tl-5-301. Preliminary investigation and disposition. 

(1) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

supervision or, being subject to a court order or consent 

order, has violated the terms thereof, a probatiOn officer 

shall make a preliminary inquiry into the matter. 

(2) The probation officer may: 

(a) require the presence of any person relevant to the 
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inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(C) require investigdtion of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

(3) If the probation officer determines that the facts 

indicate a youth in need of care, the matter shall be 

immediately referred to the department. 

(4) (a) The probation officer in the conduct of the 

preliminary inquiry shall: 

(i) advise the youth of the youth's rights under this 

chapter and the constitutions of the state of Montana and 

the United States; 

(ii) determine whether the matter is within the 

jurisdiction of the court: 

(iii) determine, if the youth is in detention or 

shelter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

(b) Once relevant information is secured, the 

probation officer shall: 

(i) determine whether the interest of the public or 

the youth requires that further action be taken; 

(ii) terminate the inquiry upon the determination that 

no further action be taken; and 
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(iii) release 

determination that 

authorized. 

the youth immediately upon 

the filing of a petition is 

(5) The probation officer upon determining 

further action is required may: 

(a) provide counseling, refer the youth and 

the 

not 

that 

his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention; 

(b) provide for treatment or adjustment involving 

probation or other disposition authorized under 41-5-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney: or 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or 

youth in need of supervisionw 

a 

(6) The county attorney may apply to the youth court 

for permission to file a petition charging a youth to be a 

delinquent youth or a youth in need of supervision. The 

application must be supported by such evidence as the youth 

court may require. If it appears that there is probable 
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cause to believe that the allegations of the petition are 

true, the youth court shall grant leave to file the 

petition. 

(7) A petition charging a youth held in detention must 

be filed within 5 1 working days from the date the youth was 

first taken into custody or the petition shall be dismissed 

and the youth released unless good cause is shown to further 

detain such youth. 

(8} If no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the right to submit the matter to the 

county attorney for review. The county attorney, upon 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition shall be filed ... 

Section 2. Section 41-5-303, MCA, is amended to read: 

"41-5-303. (Temporary) Rights of youth taken into 

custody -- questioning 

detention. tl) When a youth 

hearing for probable cause -

is taken into custody for 

questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 
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(b) The youth may waive such rights under the 

following situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

holidays, unless a hearing has been held by the court~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is hel~-- ~ 
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a justice of the peace, a municipal or city judge, or a 

magistrate, a recor~ ~f the hearing shall be made by a court 

~~rter or by a tapp recording of the hearing. 

(3) At the probable cause hearing, the--eottrt--~hai~ 

±nform the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

(4) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, ~he~-eotl~t-m~y 

appo±n~ a guardian ad litem ~be appointed as provided in 

41-5-512. 

(6) If ~he--co~r~--de~ermine~ it is determined that 

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be placed in a 

shelter care facility or detention facility as provided in 

41-5-306. If ~he-eottrt-does-not-£ind probable cause ~~_not 

found, the youth must be immediately released. 

41-5-303. (Effective July l, 1989) Rights of youth 

taken into custody -- questioning hearing for probable 

cause detention. (1) When a youth is taken into custody 
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for questioning upon a matter which could result in a 

petition alleging that the youth is either delinquent or in 

need of supervision, the following requirements must be met: 

{a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the 

follo.wing situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and 

tne youth and a parent or guardian agree, they may make an 

eff.ective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taKing 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and leg~tl 
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holidays, unless a hearing has been held by the court~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by 

a justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

repor~~E~~! by a tape recording of the hearing. 

{3) At the probable cause hearing, ~fte-eo~rt-sha%i 

i"rerm the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

{4) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

{b) is excused by the Court for good cause. 

(5) At the probable cause hearing, tke--ee~r~--may 

appoint a guardian ad litem may be appointed as provided in 

41-5-512. 

( 6) lf t"e-eo~rt--~eterm~ftes it is determined that 

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-30~, the youth may be placed in a 

shelter care facility or detention facility as provided in 
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1 41-5-306 but may not be placed in a jail or other facility 

2 for adults. If ~~e-ee~~~-dees-~et-iind probable cause is not 

3 found, the youth must be inunediately released.'' 

4 NEW SECTION. SECTION 3. EFFECTIVE DATE. ~_'I'H!S-SE€'fi9N 

5 (THIS ACT] IS EFFECTIVE JULY 1, 1989. 

-End-
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HOUSE BILL NO. 310 

INTRODUCED BY SCHYE 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE MONTANA 

YOUTH COURT ACT; CHANGING THE TIME IN WHICH A PETITION 

CHARGING A YOUTH HELD IN DETENTION MUST BE FILED FROM 5 

WORKING DAYS TO 7 WORKING DAYS; ALLOWING HEARINGS TO 

DETERMINE PROBABLE CAUSE TO DETAIN A YOUTH FOR MORE THAN 24 

HOURS TO BE HELD BY A JUSTICE OF THE PEACE, A MUNICIPAL OR 

CITY JUDGE, OR A MAGISTRATE; PROVIDING THAT RECORDS OF 

HEARINGS MUST BE MADE EITHER BY A COURT REPORTER OR BY A 

TAPE RECORDING; ANB AMENDING SECTIONS 41-5-301 AND 41-5-303, 

MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-5-301, MCA, is amended to read: 

•tl-S-301. Prell•ina[y investigation and disposition. 

(1) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

supervision or, being subject to a court order or consent 

order, has violated the terms thereof, a probation officer 

shall make a preliminary inquiry into the matter. 

(2) The probation officer may: 

(a) require the presence of any person relevant to the 
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inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(C) require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

(3) If the probation officer determines that the facts 

indicate a youth in need of care, the matter shall be 

immediately referred to the department. 

(4) {a) The probation officer in the conduct of the 

preliminary inquiry shall: 

(i) advise the youth of the youth•s rights under this 

chapter and the constitutions of the state of Montana and 

the United States; 

{ii) determine whether the matter is within the 

jurisdiction of the court; 

(iii} determine, if the youth is in detention or 

shelter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

(b) Once relevant in format ion lS secured, the 

probation officer shall: 

fi) determine whether the interest of the public or 

the youth requires that further action be taken; 

(ii) terminate the inquiry upon the determination that 

no further action be taken; and 
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determination that the filing of a petition 
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HB 0310/03 

upon 

is 

the 

not 

( 5) The probation officer upon determining that 

further action is required may: 

(a) provide counseling, refer the youth and his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention; 

(b) p~ovide for treatment or adjustment involving 

probation or other disposition authorized under 41-S-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; or 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or a 

youth in need of supervision~ 

(6) The county attorney may apply to the youth court 

for permission to file a petition charging a youth to be a 

delinquent youth or a youth in need of supervision~ The 

application must be supported by such evidence as the youth 

court may require. If it appears that there is probable 
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cause to believe that the allegations of the petition are 

true, the youth court shall grant leave to file the 

petition. 

(7) A petition charging a youth held in detention must 

be filed within 5 I working days from the date the youth was 

first taken into custody or the petition shall be dismissed 

and the youth released unless good cause is shown to further 

detain such youth. 

(8) If no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the eight to submit the matter to the 

county attorney for review. The county attorney, upon 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition shall be filed." 

Section 2. Section 41-5-303, MCA, is amended to read: 

"41-5-303. (Temporary) Rights of youth taken into 

custody questioning hearing for probable cause --

detention. {1) When a youth is taken into custody for 

questioning upon a matter which could result in a petition 

alleging that the youth is either delinquent or in need of 

supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 
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following situations: 
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under the 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

(ii) when the youth is under the age of 16 years and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

(iii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

{c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal cu3todian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth •ust be notified~ 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 

holidays, unless a hearing has been held by the courtL-~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under this subsection is held by 
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a justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing~ 

(3) At the probable cause hearing, the--eo~rt--shaii 

in£orm the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

{4) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent ~fforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(5) At the probable cause hearing, tne--conrt-may 

appoint a guardian ad litem may be appointed as provided in 

41-5-512. 

(6) If the--co~r~--determines it is determined that 

there is probgble cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be placed in a 

shelter care facility or detention facility as provided in 

41-5-306. If the-eo~r~-does-no~-£~~0 probable cause is not 

found, the youth must be immediately released. 

41-5-303. (Effective July 1, 1989) Rights of youth 

taken into custody -- questioning hearing for probable 

cause detention. {1) When a youth is taken into custody 
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for questioning upon a matter which could result in a 

petition alleging that the youth is either delinquent or in 

need of supervision, the following requirements must be met: 

(a) The youth shall be advised of his right against 

self-incrimination and his right to counsel. 

(b) The youth may waive such rights under the 

following situations: 

(i) when the youth is 16 years of age or older, the 

youth may make an effective waiver; 

( i i) when the youth is under the age of 16 y_ears and 

the youth and a parent or guardian agree, they may make an 

effective waiver; and 

liii) when the youth is under the age of 16 years and 

the youth and his parent or guardian do not agree, the youth 

may make an effective waiver only with advice of counsel. 

(c) The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified. 

(2) A youth who has been taken into custody may not be 

held longer than 24 hours, excluding weekends and legal 
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holidays, unless a hearing has been held by the court~ 

justice of the peace, a municipal or city judge, or a 

magistrate to determine whether there is probable cause to 

believe he is a delinquent youth or a youth in need of 

supervision. If a hearing under _!bis subsection is held by 

a justice of the peace, a municipal or city judge, or a 

magistrate, a record of the hearing shall be made by a court 

reporter or by a tape recording of the hearing. 

13) At the probable cause hearing, tne-eo~~t-sfta~i 

~n£o~m the youth shall be informed of his constitutional 

rights and his rights under this chapter. 

(4J A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the Court for good cause. 

(5) At the probable cause hearing, the--eottrt--may 

appoiftt a guardian ad litem may be appointed as provided in 

41-5-512. 

(6) If the-eea~t--determine~ it is determined that 

there is probable cause to believe the youth is delinquent 

or is a youth in need of supervision and if the youth meets 

the criteria in 41-5-305, the youth may be placed in a 

shelter care facility or detention facility as provided in 
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1 41-5-306 but may not be placed in a jail or other facility 

2 for adults. If ~fte-ee~rt-d~es-not-f~nd probable cause is not 

3 found, the youth must be immediately released." 

4 NEW SECTION. SECTION 3. EFFECTIVE DATE. -'I'Hf5-S!!!!'I'f9N 

5 {THIS ACT) IS EFFECTIVE JULY 1, 1989. 

-End-
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