HOUSE BILL NC. 204
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES

IN THE HOUSE

JANUARY 16, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 17, 1989 FIRST READTNG.

FEBRUARY 3, 1989 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED., REPORT ADOPTED.

FEBRUARY 6, 1989 PRINTING REPORT.

FEBRUARY 7, 1989 ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

FEBRUARY 8, 1989 SECOND READING, DO PASS.

FEBRUARY 9, 1989 ENGROSSING REPORT.

FEBRUARY 10, 1989 THIRD READING, PASSED,

AYES, 90; NOES, 5.
TRANSMITTED TO SENATE.
IN THE SENATE

FEBRUARY 11, 1989 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

MARCH 15, 1989 COMMITTEE RECCMMEND BILL BE
CONCURRED IN AS ANENDED. REPORT
ADOPTED,

MARCH 16, 1989 SECOND READING, PASS CONSIDERATION,

MARCH 17, 1989 SECOND READING, CONCURRED IN.

MARCH 20, 1989 THIRD READING, CONCURRED IN.



AYES, 48; NOES, 0.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE
MARCH 30, 1989 RECEIVED FROM SENATE,

SECOND READING, AMENDMENTS
CONCURRED IN.

MARCH 31, 1989 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.,

REPORTED CORRECTLY ENROLLED.
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/nlnasc'— BILL NO. R

INTRODUCED BY J)l)

BY REQUEST OF THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING THE DEPARTMENT
OF SOCIAL AKND REHABILITATION SERVICES OR A COUNTY A LIEN ON,
RATHER THAN A SUBROGATION INTEREST 1IN, A THIRD-PARTY
RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY
THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO
NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY
FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611,
53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-315,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
APPLICABILITY DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 53-2-612, MCA, is amended to read:
*53-2-612. Subrogation-—-and--third-party-tiabiiicy-for

certatn--benefits: Lien of department or  county upon

third-party recoveries., (1) PThe-department-is-subrogared-to
the -right--of--each-—-reciptent--or--benefiectary--of--medicat
benefita--to--recover--damages—-or-compensatien-from-a-thisd
party-to-the-extent-necessary-to--reimburse--the--department

for--medicai-~benefits-patd-to-or-on-behaif-of-the-recipient
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or-beneficiary--Upen-determination-that-—-a--third--parety-—-is
ttabie---for---the---medicat--expenses--of--a--reciptent--or
beneficiary--under--this--section;--the---department---shatt

notice by the department, a county, or the recipient to a

third party or his insurer as provided in subsection {5}(b),

the department or county has a lien upon all money paid by a

third party or his insurer in satisfaction of a judgment ot

settlement arising frem a recipient's claim for damages or
g Lor ages or

compensation for personal injury, disease, illness, or

disability to the extent that the department or county has

paid medical assistance on behalf of the recipient for the

same personal injury, disease, illness, or disability.

{2) The department or county may, in the name of the
recipient or-bemeficiary-to-whom-ar on whose behalf medical
benefits-have assistance has been paid and-to--whese--righta

the--department--has--been--subrogated by the department or

county, commence and prosecute to final conclusion any
action which may be necessary to recover from a third party
or _his insurer compensation or damages for medical eosta
tncurred--by-the-recipient-or-benefietary assistance paid by

the department or county on behalf of the recipient. This

section does not affect the right of the recipient er
beneficiary to initiate and prosecute to final conclusion an

action for damages or compensation in his own name in

. INTRODUCED BILL
HB R0¢
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accordance with the provisions of this section,
{3) {a) The lien:

(i) applies to all money paid by a third party or his

insurer regardless of whether the recovery is allocated by

the parties or a court to any particular type or element of

damages; and

(ii} is subordinate to the lien of an attorney under

37-61-420.

{b} Unless specifically provided by law, the

recipient's right to recover damages or compensation from a

third party or his insurer may not be reduced or denied on

the ground that the recipient's costs of medical treatment

and _ medical-related services have been paid by the

department or county under any public assistance program.

{(c) If the department or county has a lien under this

section and a physician, nurse, physical therapist,

occupational therapist, chiropractor, person practicing

dentistry, or hospital has an unpaid lien on the recipient's

recovery, as provided in 71-3-1114, and there is not a

sufficient amount to satisfy each lien, each lienor is

entitled to share in the recovery in the same proportion

that its claim bears to the total claims of all lienors.

Each lienor's proportion must be determined without

deduction from any claim of the lienor's share of attorney

fees and costs, if any.
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{d) A recipient may not, without the consent of the

department or county, release a third party or his insurer

from liability Ffor a personal injury, disease, illness, or

disability for which the department or county paid or may

pay medical assistance,

{e} From the amount collected by the department,

county, or recipient from legal proceedings or as a result

of settlement, reascnable attorney fees and costs must be
first deducted firae and paid. Unless the department or
county and the recipient er-benefictary agree to a different
settlement, the amount previcusly paid as medical penefits
assistance by the department or county, less a pro rata
share of attorney fees and costs, must be deducted next and
paid to the department or county. The remainder, 1f any.,
must be paid to the recipient er-benefictary. Howevery-any
recipient—ar—beneficiary—vho—initiates—anfactian—to——recover
damages—or—compensation-shaii—receive—no~}ess—than—ene—third
ef-—the-—total--amount--recovered—-afeer——the--deduetion--of
reasanabie-attorney—fees-and-costas

t4) (a) A recipient or-benefieiary of medical benefrta
assistance or his 1legal representative shall notify the
department or county by means-of-a certified letter within
30 days if the recipient sr—--Banefiteiary or his legal
representative asserts a claim against a third party or his

insurer for damages or compensation for an a persocnal

_4_
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injury, disease, illness, or disgability for which the

department or county paid medical benefits assistance in

whole or in part or for which the recipient has applied for

medical assistance. The notice must be mailed to the

director of the department amd or the director of the county

department that paid medical assistance. At the same time, a

copy must be sent by certified mail to the third party or

his insurer,

{b) The notice must contain the following information:
tay{i) the npame and address of the reciplent or

benefieiary and his legal representative, if any;

tb¥(ii) the name and address of the third party alleged

to be liable to the recipient sr-benefieiary;

teyliii) the name and address of any known insurer of

the third party; and

tdy(iv) the judicial district and docket number of any

action filed.

(c¢) A recipient and his legal representative are

Jointly and severally liable to the department or county for

the amount it is entitled ko receive under this section if:

(i) the recipient or his legal representative fails to

timely notify the department or county or fails to mail a

copy of the notice to the third party or his insurer; and

{ii) a third party or his insurer that did not receive

notice from the department or county as provided for in
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subsection (5){b) pays the recipient or his legal

representative without satisfying any lien of the department

or county.
t5y--{tat-No-recipient-or-benefictary-vwho--haa--recetved
medicai--assistance--frem-—-the--department-as-a-resukt-of-an
tnjury-which-crectes-a-ctaim-or-canse-eof-action-may--retease
the-—tiable-third-party-or-his-insurer—from-liabiztey-teo-the
department:-if-any-iiable-third-party-er-his-tnsurery--after
receiving--netiee--of-—-rhe--departmentis--subregatron-ctaim;
makes—-payment--on--aceount-—-of-—injury--or--death--and--the
department--has-not-been-reimbursed-for-the-medtecat-benefits
patd-en-behatf-of-the-recipient-or-beneficiary;-the--insurer
or-third-party-ta—-tiable-to-the-department-for-the-ameunt-of
medicai-benefiks-paid-by-the-department=
thy-—Fhe--nocice--requirements-of-subaection-+5itat-are
sariafied-2£s
tiy-——the--insurer-—receives--from--the--department;--by
certified-—mails--a-—statement-of-the-ctaima-paid-er-medicat
services-rendered-by-the-department;-together-with--a--ciaim
€or-rermburasments-or
tity-the-—insurer--receives-a-ctaim-frem-a-recipient-or
benefic&ary—statingvthat—the—recipient~—cf--beneﬁ%ciary——hé:
applied--fer--or--has—-received- medical-assistanee-from-the
department-in-eennection-with-the—-same-ctaims

{(5) ta) If a third party or his insurer that has

_6“
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received notice of the department's or county's lien as

provided for in subsection (5)(b] makes payment in whole ar

in part of the recipient's claim without first satisfying

the lien of the department or county, the third party or his

insurer is liable to the department or county for the amount

the department or county is entitled to receive under this

section,

{b) For the purpcses of subsecticn {5)(a), a third

party or his insurer has been given notice if:

{i} the department or county mails, by certified mail,

to the third party or his insurer:

{A) a statement of the medical assistance paid or

which wmay be paid by the department or county on behalf of

the recipient; and

(B) _a claim for reimbursement;

{ii) the recipient or his legal _representative mails,

by certified mail, to the third party or his insurer:

(A) a copy of the notice required by subsection
(4)(a); or

(B) a statement stating that the recipient has applied

for or has received medical assistance from the department

or county in connection with the same claim; or

(iii) the recipient or his 1legal representative has

commenced an action against the third party or his insurer

for damages or compensation for personal injury, disease,
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illness, or disability for which the department or county

has paid or may pay medical assistance, in whole or in part,

and the department or county files in the court in which the

action is pending a notice of lien stating that a lien is

claimed for medical assistance on any money paid in

satisfaction of any judgment in or settlement of the action

and that:

(A) medical assistance in a stated amount has been

paid by the department or county on behalf of the recipient;

or

(B} medical assistance may be paid on behalf of the
recipient.

(6) BAs used in this section, the following definitions
apply:

{a) "County"” means a county department of welfare in a

county that has not transferred its public assistance

responsibilities to the state under the provisions of Title

53, chapter 2, parkt B.

(b) "Legal representative” means an _ _attorney,

attorney—in-fackt, conservator, estate, gquardian, personal

representative, recipient's survivor, or any other person,

firm, or corporation having or exercising authcrity on

behalf of a recipient with respect to a claim or action to

recover damages or compensation from a third party or his

insurer.
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{c) "Recipient" means a person on whose behalf the

department or a county has paid or may pay medical

assistance for the cost of medical treatment and

medical-related services for personal 1injury, disease,

illness, or disability. If the context allows, the term

includes a recipient's legal representative.

{d) "ehied Third party" means an individual,
institution, corporation, or public or private agency which
that is or may be liable to pay all or part of the medica?

cost of medical treatment and medical-related services for

personal injury, disease, illness, or disability of a
recipient or-benefieiary of medical benefits assistance from
the state department or a county and includes but 1is not
limited to insurers, health service organizations, and those
parties liable or who may be liable in tort."
Section 2. section 53-6-143, MCA, is amended to read:
"53-6-143. Exctusion---ef-—-tiens-—————=---——- recovertes:

Limitations on liens and recoveries. No-appticant—hereunder

may-be (1) An applicant for or recipient of assistance may

not be required to execute an agreement for creating a lien
on his real property.

{2) Ne A lien may be imposed against the real or
personal property of an individual prior to his death en
account for recovery of medical assistance paid or to be

paid on his behalf {exeept-pursuant te-the-judgment-of-a
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eonrt-on-account-cof-benefits-incorrectliy-paid-en--behaif--of
the--tndividuntyc-——-Fhere--may--be--ne—adjustment-or-recovery
texeepty-in-the-case-of-an-individual-who-waa--65--years--of
age--ar--sider--—when--he--received--the-assistance;-froem-his
estate-and-then--onty--after--the--death--of -his--surviving
spouse;-—-if-any;-and-onty-at-a-time-when-he-has-ne-surviving
ehttd-wha-ia-under-sqe-t@-or-is--blind--ar--permanentiy--and
toratiy--disaniedy--of-any-medical-asasistance-correctiy-paid
on-behatf-of-an-individuat+--Fo--the--extent-—necessary--for
reimbursement-——of--medical-assiatance-patd-to-an-individoats
the-department-of--soctral--and--rehabiittation-—services--is
subrogated-to-the-rights-of-the-individuat-te-recover-from-a
third-—-party--who-may-be-liabie-to-pay-the-medical-expensesay

as-provided-in-53-2-6%2+ under this chapter only:

{(a) pursuant to a judgment of a court for recovery of

assistance_ incorrectly paid on behalf of the recipient: or

(b) on a third-party recovery as provided in 53-2-612.

{3) {(a) The department may recover medical assistance

correctly paid on behalf of a recipient only:

(i) as provided in 53-2-611, except that it may ngt

recover for any assistance paid on behalf of a recipient for

services provided before he reached age 65; or

(ii) as provided in 53-2-612.

{b) The department may recover under 53-2-611! only:

(i) after the death of the recipient's surviving

-10-
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spouse, if any; and

(ii) if there is no surviving child of the recipient

who is under age 21, blind, or permanently and totally

disabled.

{4) Recoveries shatt must be prorated to the federal
government and the state in the proportion to which each
contributed to the medical assistance. Recovery for medical
assistance paid prier to July 1, 1974, shall be prorated to
reimburse the county share of participatior. The provisions
of this section are hereby extended to provide for the
tecovery of all medical assistance paid under this part and
likewise to all medical aid to the aged assistance paid by
the department of social and rehabilitation services during
the period of time July 1, 1965, through June 30, 1967."

Section 3. section 53-2-611, MCA, is amended to read:

"53-2-611. Recovery from recipient's estate. (1) Upon
the death of any recipient of pubiic-assistance-—ether--than
aid——to—-Eami}ies——wibh—dependent~chi}dren—or-generui—reiief

medical assistance under Title 51, chapter 6, part 1, the

department shall execute and present a claim against the
estate of such person within the time specified 1in the
published notice to creditors in the estate matter for the
total amount of assistance paid under this title, separately
stating therein the amount of all assistance paid from--and

en or after July 1, 1953. The department's claim is subject

-11-~
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to the limitations specified in 53-6-143(3).

¢2}--Fhe-department-shati-not-assert-ita--claim—-during
the-tifetime-and-continned-oceupancy-of-any-reat-estate-of-a
decensed--recipientis-—estate--by--the--surviviag--spogse-or
dapendent-as-a-home-or-residence-unitess-other--ctaimants--or
persons-ahali-have-inatitured-praceedings-for-the-probate-af
the——eatate-—-ef--the-—-decessed—-recipients-in-whieh-case-the
deparement-shatt-fite-tta-ciaim-hereunders

+31(2) All sums money recovered hereander under this
section from any source shai} must be distributed to the
county and to the general fund of the state of Montana as

their according to the county's or state's interests may

appear, If the federal 1law so reguires, the federal
government shai}--be is entitled to a share of any amounts

collected hereunder under this section in proportion to the

amounts whiel that it has contributed to the grants
recoveredy. and-the The amount due the United States shat?t
must be promptly paid by the department to the United States
government."

NEW SECTION. Section 4. Repealer. Section 53-3-315,
MCA, is repealed.

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisions of [this act] is extended to the provisions of

[this act].

_12_
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NEW SECTION. Section 6. Effective date -
applicability -- retroactive applicability date. (1} [(This
act] is effective on passage and approval.

(2) I[Sections 1 and 4] apply to recoveries for
personal injury that occurs, disease or 1illness that is
diagnosed, or disability that commences on or after [the
effective date of this act].

{3) [Sections 2 and 3] apply retroactively, within the
meaning of 1-2-109.

-End-

-13-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB2(4, as introduced.

DESCkIPTION OF PROPOSED LEGISLATION:

An act allowing the department of Social and Rehabilitation Services or a county a lien on, rather than a
subrogation interest in, a third party recovery by a recipient whose medical expemses were paid by the department
or county; revising provisions relating to notice to the department or county; providing for liability for failure

to satisfy the lien; amending Sections 53-2-611, 53-2-612, and 53-6-143, MCA; repealing Section 53-3- 315, MCA, and
providing an immediate effective date and applicability dates.

ASSUMPTIONS :
1, The federal medicaid matching rate is 71.17% in FY90 and 71.28% in FY9l.
2. Five additional Medicaid tort cases each year will be completed because of the requirement to notice the

department or county.
3 The average recovery per Medicaid tort case is $5,483.
4. There is no impact on local government expenditures.

FISCAL IMPACT:

Expenditures:
The passage of this bill will not affect department expendltures.
FY90 FYo91
Current P;cposed Current Proposed

Revenue: Law Law Difference “Law Law Difference

General Fund $181,629  $18%,413 $ 7,784 $180,936 $188,690 §$ 7,754

Federal Funds 448,371 467,587 19,216 449,064 468,310 19,246

Total $630,000 $657,000 § 27,000 $630,000 $657,000 $ 27,000

& Shgeho  sesss 4l ot/
RA HACKLEFORD, PUDGET DIRECTOR "DATE JOHN COBB, f{RIMARY SPONSOR /' DAT

CE OF BUDGET AND PROGRAM PLANNING
Fiscal_Note for HB204 , as introduced

HB Loy
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 204
INTRODUCED BY CCBB
BY REQUEST OF THE DEPARTMENT OF SGCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING THE DEPARTMENT
OF SOCIAL AND REHABILITATION SERViCES OR A COUNTY A LIEN ON,
RATHER THAN A SUBROGATION INTEREST 1IN, & THIRD-FPARTY
RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY
THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO
NOTICE TO THE DEPARTMENT OR COUNTY; PFROVIDING FOR LIABILITY
FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611,
53-2-612, AND 5$3-6-143, MCA; REPEALING SECTION S3-3-31i5,
MCA; AND PROVIDING AN TMMEDIATE EFFECTIVE DATE AND

APPLICABILITY DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Sectlon 1. gection 53-2-612, MCA, is amended to read:
"53-2-612. Subregation--and--third-party-iiability—for

eertain-—-bhenefitasr Lien of department or county  upon

third-party recoveries. (1) Phe-department-is—subrogated-to

the-right--of--each--recipient--or--beneficiary--of--medicai
benefits-—-to--recover--damages--or-compensation-from-a-third
party-to-the-extent-necessary-te--reimburse--the--department

for--medicat--benefies-patd-ta-or-on-behatf-of-the-recipient
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or-beneficiarys-Hpen-determinattan-—that--a—-third--party—-is
tiabte-—-for~--che---medicat--expenses—-of--a--reecipient-—or
benefictary-—under--this--sectionys--the---department---shaii
immediately--nottfy-the-third-party-cf-the-subregatiens Upon

notice by the department, a county, or the recipient to a

third party or his insurer as provided in subsection (5)(b},

the department or county has a lien upon all money paid by a

third party or his insurer in satisfaction of & judgment or

settlement arising from a recipient's claim for damages or

compensation for personal injury, disease, _illness, or

disability to the extent that the department or county has

paid medical assistance on behalf cf the recipient far the

same personal injury, disease, illness, or disabiliry.

{2} The department or county may, in the name of the
recipient eor-benefictary-rto-whom-or on whose behalf medical
benefits-mave assistance has been paid and-te--whose-—rights

the--department—--has——been-—-subrogated by the department or

county, commence and prosecute to final conclusion any
action which may be necessary to recover from a third party
or his jinsurer compensation or damages for medical eosks

incurred--by-the-recipient-or-beneficiary assistance paid by

the department or county on behalf of the recipient. This

section does not affect the right of the recipient or
benefictary to initiate and prosecute to final conclusion an

action for damagers or compensation in his own name in

2= HB 204
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accordance with the provisions of this section.

{3) (a) The lien:
(i) applies to all money paid by a third party or his

insurer regardless of whether the recovery is allocated by

the parties or a court to any particular type or element of

damages; and

(ii} is subordinate to the lien of an attorney under

37-61-420~; AND

{III) Is ONLY FOR ONE-HALF OF THE AMOUNT OF MEDICAL

ASSISTANCE PAID IF THE DEPARTMENT OR COUNTY DID NOT

PARTICIPATE PRQO RATA IN THE C(OSTS AND EXPENSES OF THE

ACTION,

(b) Unless specifically provided by law, the

tecipient's right to recover damages or compensation from a

third party or his insurer may not be reduced or denied on

the ground that the recipient's costs of medical treatment

and medical-related services have been  paid by the

department or county under any public assistance program.

tey--tf-—the-department-or-county_has-a-iien-under-this

section--and--a--physician;-—-nurse;---physicai---therapisty

sceupational---therapist;--chiropractory--persen—-practicing

dentistry;-or-hospitali-has-an-unpaid-lien-on-the-reciptentls

recoveryy-as-provided-in--23-3-11145;--and-—there--is--nat—-a

suffieient——amount——+to——satisfy--each——ten;j--each-tienor-ia

entitied-to-share-in-the-recovety--in——the--same--preportion

-3- HB 204
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that——-iks—-claim--beara--to—the-total-cinims-of-ati-iteners~

Bach-—lienoris--propertion--must---be—--determined---without

deduction—-from--any-ciaim-of-the-tienorts-share-cf-attrorney

faes-and-costs;-if-anys

tdy--A-recipient-may-noty-without-the —consent--of-—-the

department--or--countyy-release-a-third-party-or-his-insnrer

from—tiabiitty-for-a-personal-injurys-diseasey--tiinessr—-or

disabitity--for--which--the-department—or-county-patd-or-may

pay-medieai-aasistances

te¥(C) From the amount collected by the department,

county, or recipient from legal proceedings or as a result

of settlement, reascnable attorney fees and costs must be
first deducted #4rat and paid. Unless the department or
county and the recipient or-beneficiary agree to a different
settlement, the amount previously paid as medical benefits
assistance by the department or county, less a pro rata
share of attorney fees and costs, must be deducted next and
paid to the department or county. The remainder, if any,
must be paid to the recipient or-beneficiary. Hewever;--any
rectprent--er-beneficiary-who-inittates-an-actien-to-recover
damages-or—compensation-shati-receitve—no-teas-than-one-third
of-—the--total-—amennt--recovered-~after--the—-deduction--of
reasenable-atterney-£fees-and-coatss

(4) (a) A recipient or-beneftctary of medical benefita

assistance or his 1legal representative shall notify the
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department or county by meams-ef-a certified letter within
30 days if the recipient or--benefictary or his legal
representative asserts a claim against a third party or his
insurer for damages or compensation for am a personal

injury, disease, illness, or disability for which the

department or county paid medical benmefits assistance in

whole or in part or for which the recipient has applied for

medical assistance. The notice must be mailed to the

director of the department and or_the director of the county

department that paid medical assistance. At the same time, a

copy must be sent by certified mail to the third party or

his insurer.

{b) The notice must contain the following information:

tay{i) the name and address of the recipient er

beneficimry and his legal representative, if any;

tb3(ii) the name and address of the third party alleged
to be liable to the recipient or-benefieiary;

te¥{iii) the name and address of any known insurer of
the third party; and

t4y{iv) the Jjudicial district and docket number of any
action filed.

(c} A recipient and OR his legal representative are

jeintiy-—and--severatty, WHO HAS RECEIVED ACTUAL NOTICE THAT

THE DEPARTMENT OR COUNTY HAS PAID MEDICAL ASSISTANCE, IS

liable to the department or county for the amount it is

-5- HB 204

10
11
12
13
14
15
i6
17
13
19
20
21
22
23
24

25

HB 0204/02

entitled to receive under this section if:

(i) the recipient or his legal representative fails to

timely notify the department or county or fails to mail a

copy of the notice to the third party or his insurer; and

{(ii}) a third party or his insurer that did not receive

notice from the department cr county as Pprovided for in
subsection (51tb} pays __ the recipient or his legal

representative without satisfying any lien of the department
or_county.
t5y-~tay-Ne-recipient-or-beneficiary-who-—has—-received
medi:ai-—assistance-—from—vtheAAdepartmentvasva—resu&t—oé*an
injury—which—creates—a—cinim—or-cause—cflaction—may—-;e%ease
the—-iinbie-ehird—party"cr“his-insnrervfrom-}iabiiity—toAthe
depa:tment:—if—any—iiab}e—thitd—perty-cr—his—insurerT——afber
receiving-—notice——oé——thevfdepartment*s——sﬂbrcgetien—ciaim;
makes——payment-—nn——acccunt—-oé-—injury—-or*—dcath~~and——the
department-—has—not*been-reimbursed—Eor—the—medicai—benefits
pnid—en-behalE—oE-the—recipient-or—beneficiaryT-the——insurcr
or—third-party-is-tiable-to-the-department-for—the-amount-of
medical-benefita-paid-by-the-departments
fbf~—§he——notiee——reqnirements-of-subsection—fS?fq#—are
satisfied-ifs
fi}——the-—énsufet-—receévas—-Eram——the——departmentr-*by
eertified~—maii7--a—-statement—oE—thc-ciafms'pa%d—or—medical

service:Hrendefed—byfthe—departmentr—tegether4with-—a»—cia:m
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for-reimbursement;-or
tity-the-—insurer—-receives-a—claim-from-a-reecipient-or
benefictary-stating-that-the-recipient--or--benefictary--has
appiied--for--or--has--received--medicat-assistance-€rom-the
deparement-in-connection-with-the-same-ctatms

{(5) {(a) If a third party or his insurer that has

received notice of the depactment's or county's lien as

provided for in subsection (5)(b) makes payment in whole or

in part of the recipient's claim without first satisfying

the lien of the department or county, the third party or his

insurer is liable to the department or county for the amount

the department or county is entitled to receive under this

section.

(b) For the purposes of subsection {5)(a), a third

party or his insurer has been given notice if:

{i) the department or county mails, by certified mail,

to the third party or his insurer:

(A) a statement of the medical assistance paid or

which may be paid by the department or county on behalf of

the recipient; and

(B) a claim for reimbursement;

(ii}) the recipient or his legal representative mails,

by certified mail, to the third party or his insurer:

(A) a copy of the notice trequired by subsection
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(B) a statement stating that the recipient has applied

for or has received medical assistance from the department

or _county in connection with the same claim; or

(iii) the recipient or his 1legal representative has

commenced an action against the third party or his insurer

for damages or compensation for personal injury, disease,

iliness, or disability for which the department or county

has paid or may pay medical assistance, in whole or in part,

and the department or county files in the court in which the

action is pending a notice of lien stating that a lien is

claimed for medical assistance on any money paid in

satisfaction of any judgment in or settlement of the action

and that:

{A) medical assistance in a stated amount has been

paid by the department or county on behalf of the recipient;

or

(B) medical assistance may be paid on behalf of the
recipient.

(6) As used in this section, the following definitions
appiy:

ta) _"County" means a county department of welfare in a

county that has not transferred its public assistance

responsibilities to the state under the provisions of Title

53, chapter 2, part 8.

ib) ‘“Legal representative”  means =~ an __attorney,
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attorney-in-fact, conservator, estate, guardian, personal

representative, recipient's survivor, or any other person,

firm, or corporation having or exercising authority on

behalf of a recipient with respect to a claim or action to

recover damages or compensation from a third party or his

insuret.

{c) “Recipient"” means a person_on whose behalf the

department or a county has paid or may pay medical

assistance  for the cost of medical treatment and

medical-related services for personal injury, digease,

illness, or disability. If the context allows, the term

includes a recipient's legal representatrive.

gd) “"ehied Third party" means an individual,
institution, cerporation, or public or private agency whieh

that 1is or may be liable to pay all or part of the medicail

cost of medical treatment and medical-related services for

personal injury, disease, illness, or disability of a
recipient er-benefieiary of medical bemefies assistance from
the state departwent or a county and includes but 1is not
limited to insurers, health service organizations, and those

parties liable or who may be liable in tort.”

Section 2. section 53-6-143, MCA, is amended to read:
"53-6+143. Bxciuston--—-—of-—-triens-—-------- recoveriess

Limitations on liens and recoveries. Ne-apptiecant-hereunder

may-be (1} An applicant for or recipient of assistance may
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not be required to execute an agreement fer creating a lien
on his real property.

{2} HNo A lien may be imposed against the real or
personal property of an individual prior to his death en
account for recovery of medical assistance paid or to be
paid on his behalf t{except-purauvant-to-the-judgment-of-a
eenrt-on-account-af-benefita-incorrectiy-paid-an--behatf- -of
the--individuati---There--may--be--no-adjusatment-ar-recovery
texcepty-in-the-case-of-an-individual-who-was— -G5--yeavras--af
age--or--older--when-—he--received--the-asststance;—from-his
estate-and-then—-enity--after--the--death--of--hia—-surviving
speuses--itf-any;-and-onty-at-a-time-when-he-has-no-surviving
ehitd-who-its-nnder-ange-18-cr-ts--hiind--or--permanencsiyv--and
tatatiy--disabiedy--of-any-medicat-assistanes-correceiy-patd
en-behatf-af-an-individuatv—-Po--the--—extent--necessary—-for
reimbursement--sé--medieat-assrstance-patd-to-an-rndivrdnat;
the—deparcment-of--sectni-~and--rehabilitation--services--is
subrogated-to-the-rights-of-the-individuat-to-recover-from-a
third--party -who-may-be-tiable-to-pay-the-medicat-axpenseay

as-provided-in-53-2-6t2: under this chapter only:

{a) pursuant to a judgment of a court for recovery of

assistance incorrectly paid on behalf of the recipient; or

{b) on a third-party recovery as provided in 53-2-612,

(3) (a) The department may recover medical assistance

correctly paid on behalf of a recipient only:
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(i) as _ provided in 53-2-6l1l, except that it may not

recover for any assistance paid on behalf of a recipient for

services provided before he reached age 65; or

(ii) as provided in 53-2-512.

(b) The department may recover under 53-2-611 only:

(i) after the death of the recipient's surviving

spouse, if any; and

{ii) if there is$s no surviving child of the recipient

who is under age 21, blind, or permanently and totally

disabled.

{4) Recoveries shait must be prorated to the federal
government and the state in the proportion to which each
contributed to the medical assistance. Recovery for medical
assistance paid prior te July 1, 1974, shall be prorated to
reimburse the county share of participation. The provisions
of this section are hereby extended to provide for the
recovery of all medical assistance paid under this part and
likewise to all medical aid to the aged assistance paid by
the department of social and rehabilitation services during
the period of time July 1, 1965, through June 30, 1967."

Section 3. section 53-2-611, MCA, is amended to read:

"53-2-611, Recovery from recipient's estate. (1) Upon
the death of any recipient of public-assiatance--other—-than
aid--to--famities--with-dependent-children-or-general-retiesf

medical assistance under Title 53, chapter 6, part 1, the
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department shall execute and present a claim against the
estate of such person within the time specified 1in the
published notice to creditors in the estate matter for the
total amount of assistance paid under this title, separately
stating therein the amount of all assistance paid frem—-and

on or after July 1, 1953. The department's claim is subject

to the limitations specified in 53-6-143(3).

é??——?he'department—:haii—nct—asseft-éts—-c%&im*Aduring
rhe-lifebime-and-continued-oceupaney-sf-any-reat-estate-of-a
decensed-—reeipientis--estate--by--the--surviving--spouse-or
dependent—as-a—home~or—residence—un}ess—other——c}aimantsﬁfcr
persons—shaii—have—instituted—proceedings—forvtheAprobate—cE
the--eatate—-of-—the--deceased--veeirprent;-in-which-case-the
department-shati-file-tta-ctatm-hereunders

€3¥(2) All sems money recovered hereunder under this
section from any source shait must be distributed to the
county and to the general fund of the state of Montana as

their according to the county's or state's interests may

appear, If the federal law so reguires, the federal
government shati--pe is entitled to a share of any amounts

collected hereunder under this section in proportion to the

amounts whier that it has contributed ¢to the grants
recovereds. and-tke The amount due the United States shat
must be promptly paid by the department to the United States

government.”
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NEW SECTION. Section 4. Repealer. Section 53-3-315,
MCR, is repealed.

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the

provisions of [this act]l is extended tc the provisions of

[this act].
NEW SECTION. Section 6. Effective date -
applicability -~ retroactive applicability date. (1) {This

act] is effective on passage and approval.

(2) {Sections 1 and 4} apply to recoveries for
personal injury that occurs, disease or illness that is
diagnosed, or disability that commences on or after [the
effective date of this actl.

{3) ([Sections 2 and 3] apply retrcactively, within the
meaning of 1-2-109.

-End-
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HOUSE BILL NO. 204
INTRODUCED BY COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL

AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING THE DEPARTMENT
OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON,
RATHER THRN A SUBROGATION INTEREST 1IN, A THIRD-PARTY
RECOVERY BY A HECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY
THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO
NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY
FOR FATLURE TQ SATISFY THE LIEN; AMENDING SECTIONS 53-2-611,
53-2-612, AND 53-6-143, MCA; REPEALING SECTION %3-3-315,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND
APPLICABILITY DATES."

BE IT ENACTED RY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 53-2-612, MCA, is amended to read:
“53-2-612. Subregatisn--and--third-parey-tiabitity-for

certain--benefitsr Lien of dJdepartment or  county upon

third-party recoveries, (1) Phe-department-is-subrogated-to
the-right--of--each—-recipient--or--beneficiary-—-of--medicat
benefits--to--recover—-demages--or-compensation-from-a-third
party-to-the-extent-necessary-to--reimburse--the--department

for--medical--benefits-patd-to-or-en-behalf-of-the-recipient
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or-benefictary:-tUpon-determination-that--a--third--party--is
tiable—--for-—-the---medical--expenses--of--a--recipient--or
beneficiary--under--this-—-sectiony--the--—-department-—-shat}
immediatety--notify-the-third-party-of-the-subregations Upon

notice by the department, a county, or the recipient to a

third party or his insurer as provided in subsection (5){b}).

the department or county has a lien upon all money paid by a

third party or his insurer in satisfacticn of a_ judgment or

settlement arising from a recipient's claim for damages or

compensation for personal injury, disease, illness, or

disability to the extent that the department or counLy has

paid_medical assistance on behalf of the recipient for the

same personal injury, disease, illness, or disability.

(2) The department or county may, in the name of the
recipient er-benefiecinry-te-whem-or on whose behalf medical
bBenefita-have assistance has been paid and-to--whose--rights
the--department--has--been--subrogated by the department or
county, commence and prosecute to final conclusion any
action which may be necessary to recover from a third party
or his insurer compensation or damages for medical ecosts
tncurred--by-the-recipient-or-benefictary assistance paid by

the department or county on behalf of the recipient. This

section does not affect the right of the recipient or
benefictary to initiate and prosecute teo final conclusion an

action for damages or compensation in his own name in

—2- HB 204
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accordance with the provisions of this section.

(3) (a) The lien:

(i) applies to all money paid by a third party or his

insurer regardless of whether the recovery is allocated by

the parties or a court to any particular type or element of

damages; and

{ii) is subordinate to the lien of an attorney under

37-61-420-; AND

(IIi) IS ONLY FOR ONE-HALF OF THE AMOUNT OF MEDICAL

ASSISTANCE PAID TIF THE DEPARTMENT OR COUNTY DID  NOT

PARTICIPATE PRO_RATA 1IN THE COSTS AND EXPENSES OF THE

ACTION.

(b) Unless specifically provided by law, the

recipient’'s right to recover damages or compensation from a

third party or his ipsurer may not be reduced or denied on

the ground that the recipient's costs of medical treatment

and medical-related services have been paid by the

department or county under any public assistance program.

tej--tf--the-department-or-county-has-a-iien-under-this

section—-—and--a--physickany-——-nurses---phystcal---theraptats

occupational---therapist;--chirepractser;-——person——practicing

dentiacry;-or-hespital-has-an-unpaid-tien-on-the-recipientis

recovery;-as—provided-in—-7i-3-11tit4y--and--there--is--not—-a

sufficient--amount-—-to-—-satisfy--each--tien;--each-izenor-is

entitied-to-share-in-the-recovery--in-—-the--same--proportion
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that—-ies--ciaim--bears—-te-the-totai-ciaims-of-ati-tienorss

Eaeh--lienoris--preportion--must---be---determined-—-witheout

deduction--from-—apy-ciaim-of-the-tieroris-share-af-attorney

fees-and-costs;-if-anys

£d)--A-recipient-may-nots-withent-the--consent--of--the

department--sr--countyy-retease-a-third-party-ar-his—insurer

from-liebitity-for-a-personal-injury,;-diseasej——-ilinessy;-—-or

disabitity--fer-—which--the-department-or-county-paid-or-may

pay-medicat-assistances

te3(C) From the amount collected by the department,

county, or recipient from legal proceedings or as a result

of settlement, reasonable attorney fees and costs must be
first deducted #£irst and paid. Unless the department or
county and the recipient or-beneficiary agree to a different
settlement, the amount previously paid as medical benefits
assistance by the department or county, less a pro rata
share of attorney fees and costs, must be deducted next and
paid to the department or county. The remainder, if any,
must be paid to the recipient er-beneficiary. However;--any
reciptrent--or-beneficiary-who-initiates-an-actren-to-recover
damages-or-compensation-shall-receive-no-tess-than-one-third
of——the--total--amount -recovered--after--the--deducrzon--of
reasonable-attorney-fees-and-costss

(4) (a) A recipient or-beneficiary of medical benefits

assistance or his legal representative shall notify the
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department or county by means-ef-a certified letter within
30 days if the recipient or--beneficiary or his legal
representative asserts a claim against a third party or his
insurer for damages or compensation for an a perscnal

injury, disease, illness, or disability for which the

department or cocunty paid medical benefits assistance in

whole or in part or for which the recipient has applied for

medical assistance. The notice must be mailed to the

director of the department and or the director of the county

department that paid medical assistance. At the same time, a

copy must be sent by certified mail to the third party or

his insurer.

(b) The notice must contain the following information:

ta¥(i} the name and address of the recipient or

beneficiary and his legal representative, if any;

tby{ii) the name and address of the third party alleged
tc be liable to the recipient or-beneficiary;

te¥{iii) the name and address of any known insurer of
the third party; and

¢4y (iv} the Jjudicial district and docket number of any
action filed.

{c} A recipient and OR his legal representative are
jointiy--and--severatiy, WHO HAS RECEIVED ACTUAL NOTICE THAT

THE DEPARTMENT OR COUNTY HAS PAID MEDICAL ASSISTANCE, IS

liable to the department or county for the ampount it is
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entitled to receive under this section if:

(i} the recipient or his legal representative fails to

timely notify the department or county or fails to mail a

copy of the notice to the third party or his insurer; and

{ii) a third party or his insurer that did not receive

notice from the department or county as provided for in

subsection {5}){b) pays the

recipient or his legal

representative without satisfying any lien of the department
or county.

t53--tajy-Ho-recipient-or-beneficiary-who--has—-received

nedica}——assistunce—-ftom--the——depurtment—aséu—resuitfof»an
injury-vhich-creates-a-c}aionr—canse—ofAactian—may—Areiease
bhe—-iiab}e—third-party*or—hés-insnrer—from-iinbiiity—to;the
depﬂftnentr—iE—any-iiabie-third-pnrty—or—h%s—tnsurer;—fafter
receiving--notice&—oéﬂ-the—fdepartmentlsf‘subrogation-ciaimT
makes--payment--on--account--ef--injury--sr--death--and-—tha
department—-hu:-not—been—reimhursed-Ecr—thevmedicai-benefies
paid—en—behaié—oi*the-reeipient—ct—beneficiary7-the—finsurer
er-third-party-is—liable-to-the-department-for—-the amount—af
medicat-benefits-paid-by-the-department-
fb}——?he——netice--tequifements-of—subsection—f&}fnf—ure
satisfied-1fr
fi?——the——insnrer—-receives——éfom-—the——departmentrffby
certiEied-—maiiT-~a——atutement—of—the—ciaims—paid—cr—medical

services-rendered-by-the-department;—together-with- -a--ctaim
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for-reimbursementi-or
tii)-the--insuarer--receives-a-ctaim-from-a-recipient-or
beneficiary-stating-that-the-recipient--or——-beneficiary--has
appiied--for--or--has--received--medical-assistance-frem-the
department-in-connection-with-the-same-ciaim+

{5) (a) If a third party or his insurer that has

received notice of the department’'s or county's lien as

provided for in subsection (5)({b) makes payment in whole or

in part of the recipient's claim without first satisfying

the lien of the department or county, the third party or his

insurer is liable to the department or county for the amount

the department or county is entitled to receive under this

section.

{b} For the purpases of subsectiocus (S5)(a}, a third

party or his insurer has been given notice if:

{ij the department or county mails, by certified mail,

to the third party or his insurer:

(A) a statemant of the medical assistance paid or

which may be paid by the department or county on behalf of

the recipient; and

(B} a claim for reimbursement;

{ii) the recipient or his legal representative mails,

by certified mail, to the third party or his insurer:

{A) a copy of the notice required by subsection

(4)(a); oc
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{(B) a statement stating that the recipient has applied

for or has received medical assistance from the department

or_county in connection with the same claim; or

{iii) the recipient or his legal represéentative has

commenced an action against the third party or his insurer

for damages or compensation for personal injury, disease,

illness, or disability for which the department or county

has paid or may pay medical assistance, in whole or in part,

and the department or county files in the court in which the

action is pending a notice of lien stating that a lien is

claimed for medical assistance on_any money paid in

satisfaction of any judgment in or settlement of the action

and that:

(A} medical assistance in a_ stated amount has been

paid by the department or county on behalf of the recipient;

or

{B) medical assistance may be paid on behalf of the
recipient.

(6) As used in this section, the following definitions
apply:

(a) _“"County" means a county department of welfare in a

county that has not transferred its public assistance

responsibilities to the state under the provisions of Title

53, chapter 2, part B.

b "Legal representative” means an attorney,
I ans ey.

_g- HB 204



10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

HB 0204/02

attorney-in-fact, conservator, estate, guardian, personal

representative, recipient's survivor, Oor any other person,

firm, or corporation having or exercising authority on

behalf of a recipient with respect to a ¢laim or action to

recover damages or compensation from a third party or his

insurer.

{c) "“"Recipient" means a person on_ whose behalf the

department or a county has paid or may pay medical

assistance Eor the cost of medical treatment and

medical-related services for personal injury, disease,

illness, or disability, If the context allows, the term

includes a recipient's legal Eegresentative.

{d) “third Third party" means an individual,
institution, corporation, or public or private agency which
that is or may be liable to pay all or part of the medieal

cost of medical treatment and medical-related services for

personal injury, disease, illness, or disability of a
recipient or-beneficiary of medical benefits assistance from
the skate department or a county and includes but is not
limited to insurers, health service crganizations, and theae

parties liable or who may be liable in tort.”

Section 2. Section 53-6-143, MCA, is amended to read:
"53-5-143. HBxeclusion-—-eof---itens-——-—~——---- recoverias:

Limitations on liens and recoveries. Ne-appitcant-hereunder

may-be {1) An _applicant for or recipient of assistance may

-9- HB 204

10
11
12
13
i4
i5
la
17
13
19
20
21
22
23
24

25

HB 0204/02

not be required to execute an agreement for creating a lien
on his real property.

(2) Ne A lien may be imposed against the real or
personal property ©of an individual prior to his death en
acecount for recovery of medical assistance paid or to be
paid on his behalf texcept-puranant-te-the-judgment-of-a
court-on-aceount -of-benefits-incarrectiy-paid-on—-behatf--of
the--individuaily-~-Phere--may--be--no-adjustment—or-recovery
texeepti-in-the-zase-of-an-individual-who-waa--65--yeara--of
age--or—-sider--—when-—he--received—-the-assistance;—from-his
estate-and-then--onty-—after-—the—-death-—of--his--aurviving
apsuse;-——-if-any;-and-oniy-at-a-time-when-he-has-no-surviving
chiid—whe-is—undef—age-ie—orv&s——biind—-ef—vpermcnenéiy-—and
totatty--disabiedi--of-any-medical-asstratance-coarrectiy-paid
on-behalf-of-an-individual---Fo--the--extent--—necessary--for
reimbursement - -of--medicat-assistance-paid-to-an-rndividnars
the-department-of--sociat--and--repabttitation-—-servicea——is
subrogated-to-the-righta-ef-the-itndividuai-to-recover-from-a
third--party--vwhe-may-be-iiabie-to-pay-the-medical-expenses;

as-provided-in-53-2-6312+ under this chapter only:

{a) pursuant to a judgment of a court for recovery of

assistance incorrectly paid on behalf of the recipient; or

(b} on a third-party recovery as provided in 53-2-612.

{3) (a) The department may recover medical assistance

correctly paid on behalf of a recipient only:
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(i) as provided in 53-2-611, except that it may not

recover for any assistance paid on behalf of a recipient for

services provided before he reached age 65; or

{ii) as provided in 53-2-612.

{b} The department may recover under 53-2-611 only;:

{i) after the death of the recipient's surviving

spouse, if any; and

{ii) if there is no surviving child of the recipient

who is under age 21, biind, or permanently and totally
disabled.

{4) Recoveries shaii must be prorated to the federal
government and the state in the propertion to which each
cantributed to the medical assistance. Recovery for medical
assistance paid prior to July 1, 1974, shall be prorated to
reimburse the county share of participation. The provisions
of this section are hereby extended to provide for the
recovery of all medical assistance paid under this part and
likewise to all medical aid to the aged assistance paid by
the department of social and rehabilitation services during
the period of time July 1, 1965, through June 30, 1967."

Section 3. section 53-2-611, MCA, is amended to read:

"53-2-611. Recovery from recipient's estate. (1) Upon
the death of any recipient of pubiiec-assistance--other—-than
aid——te~—famiiies--with~dependent-chi}dren—or—genc:ai—relief

medical assistance under Title 53, chapter 6, part 1, the
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department shall execute and present a claim against the
estate of such person within the time specified in the
published notice to creditors in the estate matter for the
total amount of assistance paid under this title, separately
stating eherein the amount of all assistance paid frem--and

on or after July 1, 1953. The department's claim 1s subject

to the limitations specified in 53-6-143{3).

+2)--Phe-department-shati-not-azsert-i1ts--ctaim--during
the-iifetime-and-continued-occupancy-of-any-reat-eatate—of-n
deceased--recipientis--estate--by--the--surviving--spouse-or
dependent-as-a-home-or-residence-untess-other--ciatmants--or
perscns-shati-have-inatitnted-proceedings-for-the-probate-of
the--estare--of--the--deceased--recipientr-in-whieh-case-the
department-shati-fite-tts-ctaim-hereunders

+3+{2] All sums money recovered hereander under this

section from any source shail must be distributed to the

county and to the general fund of the state of Montana as

theirr according to the county's or state's interests may

appear. If the federal 1law se requires, the federal
government shail--be is entitled to a share of any amounts

collected hereunder under this section in proportion to the

amounts which that it has contributed to the grants
recoveredsy . and-the The amount due the United States shaitt
must be promptly paid by the department to the United States

government."

-12- HB 204



19

11

12

13

14

15

HB 0204/02

NEW SECTION. Section 4. Repealer. Section 53-3-315,
MCA, is repealed.

NEW SECTION. Section 5. Extension of authority. Any
existing authority to make rules on the subject of the
provisjons of {this act] is extended to the provisions of
[this act]. )

NEW SECTION. Section 6. gffective date -
applicability —~- retroactive applicability date. (1) ([This
act] is effective on passage and approval.

{2) [Sections 1 and 4] apply to recoveries for
personal injury that occurs, disease or 1illness that is
diagnosed, or disability that commences on or after {the
effective date of this act].

{1) [Sections 2 and 3] apply retroactively, within the
meaning of 1-2-109.

-End-
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SENATE STANDING COMMITTEE REPORT
March 19, 1989

MR. PRESIDENT:

We, your committee on Judiciary, having had under consideration
HB 204 (third reading copy -- blue), respectfully report that HB
204 be amended and as so amended be concurred in:

Sponsor: Cobb (Crippen)

1. Page 3, line 5.
Following: "amd"
Insert: "and"

2. Page 3, lines 8 through 12.
Following: "=" on line 8
Strike: remainder of line 8 through "ACTION" on line 12

3. Page 4.

Following: line 23

Insert: "(d) In all cases of payment to the department or county
out of an amount collected from a third party or insurer on
a recipient’'s claim, the amount of the lien must be reduced
by a pro rata share of attorney fees and costs as provided in
subsection (3}{¢), but the department or county may not be
required to participate in payment of attorney fees and costs
unless the recipient’s claim results in recovery out of which
the department or county receives full or partial payment of
its lien."

4. Page 8, line 25 through page 9, line 3.
Following: "attorney" on line 25
Strike: remainder of line 25 through "corporatign" on page 9, line

3

ARD AS AMENDED BE CONCURRED IN

Signe
Bruce D. Crippen hairman

SENATE
KB 204
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1 HOUSE BILL NO. 204 1 or-beneficiarys-Upon-determinakion-that--a--third--party--is
2 INTRODUCED BY COBB 2 timble---for—---the---medical--expenses--of--a--recipient--o=
k| BY REQUEST OF THE DEPARTMENT OF SOCIAL 3 benefictary—-under--this--section;--the---department---sha}l
4 AND REHABILITATION SERVICES 4 tmmediately--notify-the-third-party-of-the-subrogations Upon
5 5 notice by the department, a county, or the recipient to a
[ A BILL FOR AN ACT ENTITLED: ™“AN ACT ALLOWING THE DEPARTMENT [ third party or his insurer as provided in subsection {5)(b),
7 OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON, 7 the department or county has a lien upon all money paid by a
8 RATHER THAN A SUBROGATION INTEREST 1IN, A THIRD-PARTY 8 third party or his insurer in satisfaction of a judgment or
9 RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY 9 settlement arising from a recipient's claim for damages or
10 THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO 10 compensation for personal injury, disease, illness, or
11 NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY 11 disability to the extent that the department or c¢county has
12 FOR FAILURE TO SATISFY THE LIEN; RMENDING SECTIONS 53-2-6l1, 12 paid medical assistance on behalf of the recipient for the
13 53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-3115, 13 same personal injury, disease, illness, or disability.
14 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 14 (2) The department or county may, in the name of the
15 APPLICABILITY DATES." 15 recipient or-beneficiary-to-whem-or on whose behalf medical
16 16 bernefits—have assistance has been paid and-te--whose--rights
17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 17 the--department--has--been--spbrogated by the department or
18 Section 1. section 53-2-612, MCA, is amended to read: 18 county, commence and prosecute to final conclusion any
19 "53-2-612. Gubregatien--and-—khird-pasty-tiabitity-for 19 action which may be necessary to recover from a third party
20 certain--benefitss Lien of department or county upon 20 or his insurer compensation or damages for medical costs
21 third-party recoveries., (1) Phe-department-is-sobregated-to 21 fncarred--by-the-recipient-or-beneficiary assistance paid by
22 the-right--of--each--recipient--or--benefictary--of--medieat 22 the department or county on behal® of the recipient. This
23 benefits—-to--recover--damages-—or-eempensation-from-a-third 23 section does not affect the right of the reciplient or
24 party-te—the-extent-necessary-to--reimburse—-the--department 24 beneficiary to initiate and prosecute to final conclusion an
25 for——medicat--benefita-paid-te-er-on-behatf-of-the-recipient 25 action for damages or compensation in his own name in
-2- HB 204
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accordance with the provisions of this section,

{3) {a} The lien:
{i) applies to all money paid by a third party or his

insurer regardless of whether the recovery is allocated by

the parties or a court to any particular type or element of

damages; and AND

(ii) is subordinate to the lien of an attorney under

37-61-420-7-ANB

t3#3$}-E5--ONb¥--POR--BNE-HALF--GP-FYHE-AMOUNY-OFP-MEDIEAL

ASSISTANEE--PAID—-iP—-FHE--BEPARTMENT--OR--COHNE¥--DIB---NO¥P

PARTICIPATE~- -PRO-—RATPA--IN--THE--E65F5--ANB--EXPENSES-QF-®HE

ACTION.

{b) _Unless specifically provided by law, the

recipient's right to recover damages or compensation from a

third party or his insurer may not be reduced ar denied on

the ground that the recipient's costs of medical treatment

and medical-related services have been paid by the

department or county under any public assistance program.

tey-——if--the-department-or-county-has-a-tien-under-this

sectien--and--a--physiciany-—-nurse;—--physical-—-therapisty

accupationat-—-therapist; -chiropractor;--person--practicing

dentiseryj-or—hospitai-has-an-unpaid-iien-en-the-recipientls

recoveryy-as—provided-in-—-7+-3-33114;-and-——there--is—-nat—-a

sufficient——amounkt-—to--satisfy-—each--tien;-~each-tienor-is

entitled-to-share-in-the-recovery--in--the--same--prapertion
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that--its--ctaim-—bears—-to-the-totat-ciaimas-of-ati-tiensrss

Bach--liteneris—-preportion-—must-——-be-—-determined---without

deduction--frem——any-eiaim-of-the—-tiencris-share-of-attorney

fees-and-costsy-if-any=s

tdy--A-recipient-may-not;-without-the~--econsent——ocf—-the

department-—or--—countyr-reieane-a-third-party-oc-his-insurer

frem-tiabitity—for-m-personal-injuryy-disease;--iliness;—-eor

disabitity--for-—which--the-department-or-county-paid-or-may

pay-medical-assistances

e} {C From the amount collected by the department,
P

county, or recipient from legal proceedings or as a result

of settlement, reasonable attorney fees and costs must be
first deducted #£irst and paid. Unless the department or
county and the recipient or-beneficiary agree to a different
settlement, the amount previously paid as medical benefits
assistance by the department or county, less a pro rata
share of attorney fees and costs, must be deducted next and
paid to the department or county. The remainder, if any,
must be paid to the recipient or-beneficiary. Howevers;--any
recipient--er-benafictary-who-inttiatez-an-actron-to-recover
damages-or-ecompenastisn-shati-receive-no-tess-rhan-one-third
of--the--tetai--amount--recovered--after--che--deduction--of
reasonable-attorney-fees-and-cestas

{D) IN ALL CASES OF PAYMENT TO THE DEPARTMENT OR

COUNTY OUT OF AN AMOUNT COLLECTED FROM A THIRD PARTY OR

—4- HB 204
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INSURER ON A RECIPIENT'S CLAIM, THE AMOUNT OF THE LIEN MUST

BE REDUCED BY A PRCO RATA SHARE OF ATTORNEY FEES AND COSTS AS

PROVIDED IN SUBSECTION (3)(C), BUT THE DEPARTMENT OR COUNTY

MAY NOT BE REQUIRED TO PARTICIPATE IN PAYMENT OF ATTORNEY

FEES AND COSTS UMNLESS THE RECIPIENT'S CLAIM RESULTS IN

RECOVERY OUT OF WHICH THE DEPARTMENT OR COUNTY RECEIVES FULL

OR PARTIAL PAYMENT OF ITS LIEN.

(4) (a) A recipient er-beneficiary of medical benefita
assistance or his 1legal representative shall notify the
department or county by means-of-a certified lektter within
30 days if the recipient or--benefictary or his legal
representative asserts a claim against a third party or his
insurer for damages or compensation for an a personal

injury, disease, illness, or disability for which the

department or county paid medical benefies assistance in

whole or in part or for which the recipient has applied for

medical assistance. The notice must be mailed to the

director of the department amd or the director of the county

department that paid medical assistance. At the same time, a

copy must be sent by certified mail to the third party or

his insurer.

{(b) The notice must contain the following information:

tay{i} the name and address of the recipient .er

beneficiary and his legal representative, if any:

t+b¥(ii) the name and address of the third party alleged
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to be liable to the recipient or-benefictary;

te}{iii) the name and address of any known insurer of

the third party; and

td¥({iv) the judicial district and docket number of any

action filed,

{c}) A recipient and OR his legal representative are

jJointiy--and--aeveratly, WHO HAS RECEIVED ACTUAL NOTICE THAT

THE DEPARTMENT OR COUNTY HAS PAID MEDICAL ASSISTANCE, IS

liable to the department or county for the amount it is

entitled to receive under this section if:

(i) the recipient or his legal representative fails to

timely notify the department or county or fails to mail a

copy of the notice to the third party or his insurer; and

{ii) a third party or his insurer that did not receive

notice from the department or county as provided for in

subsection {5)(b) pays the recipient or his 1legal

representative without satisfying any lien of the department

or_county.
t5)-—-ta}-No-reciptent-or-benefictary-who--has--received
medrcat--asstsrance—~from--the--department-as-a-resutt-of-an
tnjury-which-ereates-a-ctarm-or-cause~sf-action-may--retease
the--iiabte-third-party-or-his-tnaurer-from-tiabtiity-to-the
deparement-if-any-lisahle-third-party-se-his-insurery--after
receiving--notica—-of--the--departmentis--subrogation-claimy

makes-——payment--on--acecount——of-—injury--sr--death--and--the
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department--has-not-been-reimbursed-for-the-medicai-benefits
paid-on-behatf-of-the-recipient-or-bensficiarys;-the——insurer
or-third-party-ita-liabie—-te-the-deparement-for-the-amount-of
medicat-benefits-paid-by-the-departments
tby-—Phe-—notice--requirements—of-subaection-tS5ytayr-are
satisfied-t£=
t&)--the--insurer--receives--£from--the--departmenty—-by
eertified-—-matl;--a--statement-of-the-claims-paid-or-medical
services-rendered-by-the-departmenty-together-with--a--ctaim
for-reimbursementy-or
tii)-the--insurer—-receives—a—ciaim-fram-g-recipitent-or
benefiestary-stating-that-the-recipient——or--beneficiary--has
appltied--for--or--has-—recetved--medical-assistance-from-the
department-in-connection-with—the-aame-citaims

{5) (a) If a third party or his insurer that has

received notice of the department's or county's lien as

provided for in subsection {5)(b) makes payment in whole or

in part of the recipient's claim without first satisfying

the lien of the department or county, the third party or his

insurer is liable to the department or county for the amount

the department or county is entitled to receive under this

section.

(b) For the purposes of subsection (5){a), a third

party or his insurer has been given notice if:

{i) the department or county mailg, by certified mail,
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to the third party or his insurer:

{A) a statement of the medical assistance paid or

which may be paid by the department or county on behalf of

the recipient; and

{B) a claim for reimbursement;

(ii) the recipient or his legal representative mails,

by certified mail, to the third party or his insurer:

(A) a copy of the notice required by subsection

{4)(a); or

(B) a_statement stating that the recipient has applied

for or has received medical assistance from the department

or county in connection with the same claim; or

{(iii) the recipient or his 1legal representative has

commenced an _action against the third party or his insurer

for damages or compensation for personal injury, disease,

illness, or disability for which the department or county

has paid or may pay medical assistance, in whole or in part,

and the department or county files in the court in which the

action is pending a notice of lien stating that a lien is

Cla:med tor medical assistance on any money paid  in

satisfaction of any judgment in or settlement of the action

and that:

(A) medical assistance in a stated amount has been

paid by the department or county aon behalf of the recipient;

Qr
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{B) medical assistance may be paid on behalf of the

recipient.

(6) As used in this section, the following definitions

apply:

{a) "County" means a county department of welfare in a

county that has not transferred its public assistance

responsibilities to the state under the provisions of Title

53, chapter 2, part 8.

b "Legal representative" means an attorneyy
ey

atrorney-in-facky——conservatory--estatey-—gquardiany-personal

representativer-recipientis-survivory-or-any--other—-persony

firmy--or--corpeoration having or exercising authority on

behalf of a recipient with respect to a claim or action to

recover damages or compensation from a third party or his

insurer.

(¢) "“Recipient" means a person on whose behalf the

depar tment or a county has paid or may pay medical

assistance for the cost of medical treatment and

medical-related services for personal injury, disease,

illness, or disability. If the context allows, the term

includes a recipient's legal representative.

(d) "ehird Third party" means an individual,
institution, corporation, or public or private agency whieh
that is or may be liable to pay all or part of the medieal

cost of medical treatment and medical-related services for
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personal injury, disease, illness, or disability of a
recipient er-beneficiary of medical benefits assistance from
the state department or a county and includes but is not
limited to insurers, health service organizations, and those

parties liable or who may be liable in tort."

Section 2. section 53-6-143, MCA, is amended to read:
"53-6-143. Exclusion—--of---ifens——------——— recoveriess

Limitations on liens and recoveries. Ne-appiticant-hereunder

may-be (1) An applicant for or recipient of assistance may

not be required to execute an agreement for creating a lien
on his real property.

{2) Ne A lien may be imposed against the real or
personal property of an individual prior to his death on
acesunt for recovery of medical assistance paid or to. be
paid on his behalf t{except-pursuant-to-the-judgment—of-a
court-on-account-of-benefita-incorrectiy-paid-on—-behaif-—of
the--individeatyr--Phere-—-may--be--no-adjustment-or-recovery
texceptr-tn-the-case-of-an-individual-whe-was--65--years——of
age--or--otder--when--he--receitved--the-asststance;-from-his
escare-and-then--enty-——after--the--dearh-—-of--his--surviving
spouser--if-any;-and-only-at-a-time-when-he-has-ne-surviving
chitd-who-ts-under-age-18-or-is--biind--or--permanentiy--and
totmily--disabiedy--of-any-mediecat-assistance-correctiy-paid
en-bahatf-sf-an-individuat---Fo-~the--extent--necessary--for

reimbursement—-of--medical-assiasktance-patd-ro-an-tndividuaks

-10- HB 204



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0204/03

the-department-of —-social-—and--rehabilitatton--services-—-ias
subrogated-to-the-righta-of-the—individual-te-recover-frem-a
third--party--whe-may-be-iitabis-te-pay-the-medicat-expenses;

as-provided-in-53-2-622+ under this chapter only:

{a) pursuant to a judgment of a court for recovery of

assistance incorrectly paid on behalf of the recipient; or

{b}) on a third-party recovery as provided in 53-2-612.

{3) (a) The department may recover medical assistance

coriectly paid on behalf of a recipient only:

{i} as provided in 53-2-611, except that it may not

recover for any assistance paid on behalf of a recipient for

services provided before he reached age 65; or

{ii) as provided in 53-2-612,

(b) The department may recover under 53-2-61} only:

{1) after the death of the recipient's surviving

spouse, if any; and

{(ii) if there is no surviving child of the recipient

who is under age 21, blind, or permanently and totally

disabled.

{4} Recoveries shait* must be prorated to the federal
government and the state in the proportion to which each
contributed to the medical assistance, Recovery for medical
assistance paid prior to July 1, 1974, shall be prorated to
reimburse the county share of participation. The provisions

of this section are hereby extended to provide for the
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recovery of all medical assistance paid under this part and
likewise to all medical aid to the aged assistance paid by
the department of social and rehabilitation services during
the pericd of time July 1, 1965, through June 30, 1967."
Section 3. Section 53-2-611, MCA, is amended to read:
»53-2-611. Recovery from recipient's estate. (1) Upon
the death of any recipient of publie-asaistance--other-—than
atd--to--Famities—-with-dependent-children-or-generai-retief

medical assistance under Title 53, chapter 6, part 1, the

department shall execute and present a claim against the
estate of such person within the time specified in the
published notice to creditors in the estate matter for the
total amount of assistance paid under this title, separately
stating therein the amount of all assistance paid £rom--—and

on or after July 1, 1953. The department's cla:m is subject

to the limitations specified in 53-6-143(3}.

fE}-—The—departmentkshaii-not—assert~§ts--ciaém——during
the-tifetime-and-e=ontinued-oceupancy-of-any-reai-estate-of-a
dcceased-—recipient*s—~estate——by——the-—anrviving—*spouse—or
dependent—ﬁs—a—home—br—resé&enGE‘un}easwether-*ciaimﬂﬂts——or
persons—sha}i—have—instituted—proceedings-Ecrvthe—probate—ef
the--astate- -of —the--deceased--reciptent;-in-which-tase-the
department-shati-fite-its-ctaim-herennders

$+33(2) All sums money recovered hereunder under this

section from any source shall must be distributed to the
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county and to the general fund of the state of Montana as

theér according to the county's or state's interests may

appear. If the federal law 8o requires, the federal
government shal*—-be is entitled to a share of any amounts

collected hereunder under this section in proportion te the

amounts whieh that it has contributed to the grants
recoveredy. and-the The amount due the United States shaii
must be promptly paid by the department to the United States
government."

NEW SECTION. Section 4. Repealer. Section 53-3-31s,

MCA, is repealed.
NEW SECTION. Section 5. Extension of authority. Any
existing autheority to make rules on the subject of the

provisions of [this act] is extended to the provisions of

[this act].
NEW SECTION. Section 6. Effective date -
applicability -- retroactive applicability date. (1} [This

act] is effective on passage and approval.

{2) [Sections 1 and 4] apply to recoveries for
personal injury that occurs, disease or illness that |is
diagnosed, or disability that commences on or after [the
effective date of this act].

{3) [Sections 2 and 3] apply retroactively, within the
meaning of 1-2-109,

-End-
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