
HOUSE BILL NO. 204 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES 

JANUARY 16, 1989 

JANUARY 17, 1989 

FEBRUARY 3, 1989 

FEBRUARY 6, 1989 

FEBRUARY 7 I 1989 

FEBRUARY 8, 1989 

FEBRUARY 9 , 1989 

FEBRUARY 10, 1989 

FEBRUARY 11, 1989 

MARCH 15, 1989 

MARCH 16, 1989 

MARCH 17, 1989 

MARCH 20, 1989 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READTNG. 

COMMITTEE RECOM.t'v!END BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 90; NOES, 5. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS A1:ENDLD. REPORT 
ADOPTED. 

SECOND READING, PASS CONSTDERATION. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 



MARCH 30, 1989 

MARCH 31, 1989 

AYES, 48; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, A."tENDMENTS 
CONCURRED IN. 

THIRD READING, fu~ENDMENTS 

CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLI.ED. 
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ks.e:- BILL NO. ~o</ 

INTRODUCED BY fl>bh 
BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING THE DEPARTMENT 

OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON, 

RATHER THAN A SUBROGATION INTEREST IN, A THIRD-PARTY 

RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY 

THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO 

NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY 

FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611, 

53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-315, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

APPLICABILITY DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-2-612, MCA, is amended to read: 

"53-2-612. S~bro~et~on--end--th~rd-party-l~ab~l~ty-for 

ee~ta±~--be~~£it~o L~en of department or county upon 

third-party recoveries. (1) ~he-depa~~me~t-ie-~Hbre9at~d-to 

th~-right--of--eaeh--reei~~e~t--or--befte£±e+ery--of--medieai 

benefit~--to--~eeover--damege~--or-eompen~atio~-£rom-a-third 

party-to-tfte-extent-neee~~ary-to--reimbttr~e--the--depertmeftt 

£or--mediea%--befte£±ts-paid-to-or-oft-beha%f-of-the-reeipient 

~ .. < .. W•<i•o COUncil 
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or-bene£±e±aryo-9pon-determinetion-that--e--third--perty--i~ 

lieble---for---the---med±ea~--expense~--o£--e--reeip~ent--o~ 

be~e£ieiary--~nder--thi~--eeetion,--the---department---~ha~~ 

immedi8te±y--~oti£y-the-third-~arty-o£-the-~rtbregationo ~~~ 

notice by the department, a county, or the recipient ___ t~~ 

third party or his insurer as provided in subs~ction ~, 

the department or county has a lien upon al_l __ mone~~~ 

third party or his insurer in satisfaction q_~~-~!~~£ 

settlement arising from a recipient•s claim ~~!__Eam~~-2~ 

compensation for personal injury, disease, il~~~~?~ __ or 

disability to the extent that ~~e department ~~oun!Y~ 

paid medical assistance on behalf of the reciEient for the 

same personal injury, disease, illness, or di~~bility. 

(2) The department or county may, in the name of the 

recipient or-be~efieiery~to-whom-or on whose behalf medical 

bene£it~-ha~e assistance has been paid end-to--who~e--ri~ht~ 

tfte--department--h.as--heen--sljbro9ated by the departf!!_~Or 

cou~~, commence and prosecute to final conclusion any 

action which may be necessary to recover from a third party 

or his insurer compensation or damages for medical ee9ts 

i"ertrred--by-th.e-reeipient-er-beneEieiary assistance pai~_?y 

the depart~~nt or county on behalf of the r~~~ent. This 

section does not affect the right of the recipient or 

be~e£ie±ary to initiate and prosecute to final conclusion an 

action for damages or compensation in his own name in 
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accordance with the provisions of this section. 

(3) (a) The lien: 

(i) applies to all money paid by a third party or his 

insurer regardless of whether the recovery is allocated by 

the parties or a court to any particular t~P~ __ O_!~~lement of 

damages; and 

(ii} is subordinate to the lien of an attorney under 

37-61-420. 

(b) Unless specifically pcovided b_y law, the 

recipient's right to recover damages or compensation from a 

third party or his insurer may not be reduced or denied on 

the ground that the recipient's costs of medical treatment 

and medical-related services have been paid by the 
--·-----------~ 

department or county under any public assistance program. 

(c) If the department or county has a lien under this 

section and a physician, _____!lurse, physical therapist, 

occupation.al therapist, chiropractor, person practicing 

dentistry, or hospital has an unpaid lien on the recipient•s 

recovery, as provided in 71-3-1114, and the~e is ,~9~ 

sufficient amount to satisfy each lien, each lienor is 

entitled to share in the recovery in the. same ~oportion 

that its claim bears to the total claims of all lienors. 

Each lienor•s ~_tion must be determined without 

deduction from any claim of the lienor•s share of attorney 

fees and costs, if any. 
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(d) A recipient may not, without the consent of the 

department or county, release a third party or his insurer 

from liability for a personal injury, disease, illness, or 

disability for which the department or county paid or ~~~ 

~~Y medical assistance. 

1~ From the amount collected by the department, 

county, or recipie~! from legal proceedings or as a result 

of settlement, reasonable attorney fees and costs must be 

first deducted ~i~s~ and paid. Unless the department or 

county and the recipient or-be~eE~e~a~y agree to a different 

settlement, the amount previously paid as medical benefit~ 

assistance by the department or county, less a pro rata 

share of attorney fees and costs, must be deducted next and 

paid to the department or county. The remainder_, __ il __ ?~~ 

must be paid to the recipient or-b~nef~etary. However,-any 

~eeipiefte-o~-benetieiary-wno-inie±ates-an-aet~en-~o--reeover 

damage~-o~-eompen~at±on-~nall-reee±~e-no-tess-than-oMe-tn±rd 

o£--the--~eta~--amo~nt--reeovered--a£ter--the--Oedtletion--of 

reas6nable-attorney-fee~-and-eo~ts. 

(4) J~ A recipient or-benefie±ary of medical benefits 

assistance or his legal representative shall notify the 

department or county by means-o£-a certified letter wit~in 

30 days if the recipient or--bene~ieiary or his legal 

representative asserts a claim against a third party or his 

insurer for damages or compensation for an a ~~~~on~ 

-4-
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injury, disease, illness, or disability for which the 

department or county paid medical e~~@ft~s assistance in 

whole or in part or for which the recipient has applied for 

medical assistance. The notice must be mailed to the 

director of the department a"e or the director of the county 

department that paid medical assistance. At the same time, a 

copy must be sent by certified mail to the third party or 

his insurer. 

(b) The notice must contain the following information: 

tati!l the name and address of the recipient or 

fte"e£ieiary and his legal representative, if any; 

tbtil!l the name and address of the third party alleged 

to be liable to the recipient or-b@ftef±eiary; 

tet(iii) the name and address of any known insurer of 

the third party; and 

tdt~ the judicial district and docket number of any 

action filed. 

(c) A recipient and his legal representative are 

jQintly and severally liable to the department or county for 

the amount it is entitled to receive under this section if: 

li) --~~e recipient or his legal representative fails to 

timely notify the department or county or fails to mail a 

~ of the notice to the third party or his insurer_L_and 

(ii) a third party or his insurer that did not receive 

notice from the department or county as provided for in 
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subsection (5)(b) pays the recipient or his 1e~ 

representative without satisfyi~g any lien of th~artment 

or county. 

f5t--tat-Ne-~ee~p~~n~-o~-be~e£~eia~y-who--~e~--reeeived 

merlteal--as~istenee--£rom--the--depe~ement-a~-a-re~ttlt-o£-an 

i~jttry-whieh-ereates-a-elaim-or-eB~~e-o£-action-mey--release 

~he--liable-~hird-~ar~y-er-his-in~tt~er-£rom-liab~%ity-te-the 

department.-fE-any-±ia~le-thi~d-party-or-hi~-±~~ttrerr--aE~er 

reeeivin9--notiee--o£--~he~-departme~t~~--snbro~atio~-elatm, 

ma~es--payment~-on--aeeotlnt--oE--injttry--or--death--anO--the 

depa~tment--he~-not-been-re±mbttr~ed-£or-the-mediee~-b~ne£it3 

paid-o~-beha±E-of-the-reeipient-or-beneEiciary;-the--insttrer 

er-third-party-i~-±iable-to-the-department-Eor-the-emottnt~or 

medieal-bene£it~-~aid-by-the-department~ 

tbt--~he--notiee--reqtlirement~-o£-stthseetien-t5ttat-are 

~atie£-i:ed-if-:-

t±t--the--in~ttrer--receives--from--the--department,--by 

eerti£ied--mailr--a--statement-of-the-e±aims-paid-o~-medieal 

~er~iees-rendered-by-the-department,-together-with--a--elaim 

Eor-reimbtlrsement;-or 

tiit-the--insttrer--reeeives-a-elaim-from-a-reeip±ent-or 

benefie±ary-statin9-that-the-reeipient--or--benefietary--hes 

applied--fer--or--has--reeei~ed--medica±-assi~tanee--from-the 

departme~t-in-eenneetion-with-the-same-elaim. 

(5) (a) Ifa third party or his insurer __ !_hat_has 

-6-
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received notice of the department's or county's lien as 

provided for in subsection (S)(b} makes payment in whole or 

in part of the recipient's claim without first satisfying 

the lien of the department or county, the third par~_hi~ 

insurer is liable to the department or county for ___ the amount 

the department or county is entitled to receive under this 

section. 

(b) For the purposes of subsection {5)(a), a third 

party or his insurer has been given notice if: 

(i) the department or_.county mails, by certified mail, 

to the t~ird party or his insurer: 

(A) a statement of the medical assistance paid or 

which may be paid by the departme_~-~ or county on behalf of 

the recipient; and 

~l __ ~_claim for reimbursement; 

(ii) the recipient or his legal ~-~E_r~§>_e~t_ativ~mai~~­

by certified mail, to the third party or his insurer: 

~a copy of the notice required by subsection 

(4)(a): or 

(B) a statement sta~ing __ ~at ~he recipient has applied 

for or has received medical assistance from the department 

or county in connection with the same claim; or 

(iii) the recipient or his legal representative has 

commenced an action against the third party or his insurer 

for damages or compensation~ersonal injury, disea?_~!-
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illness, or disability for which the department _ __Sl! __ ~unty 

has paid or may pay medical assistance, in whole or in part, 

and the department or county files in the court in which the 

action is pending a notice of lien statin~ that a lien is 

claimed for medical assistance on any money paid in 

satisfaction of any judgment in or settlement of the action 

and that: ------
{A) medical assistance in a stated amount has been 

paid E_y_the department or county on behalf of the re_~E!:_~~_!_j_ 

or 

(B} medical assistance may be pai~_?n behalf of the 

~cip~~~~~ 

(6) As used in this section, the following definitions 

~ 

(a) ~~county" means a county department of welfare in a 

county that has not transferred its public assist?nce 

resp~nsibilities to the state under the provisions of Title 

53, chapter 2, part B. 

ill ~'Legal representative" means an attorney, 

atturney-in-fact, C'2~?-~_or, estate, guardian, person~ 

representative, recipient's sur~~yor, or any other person, 

firm, or corporation having or exercising a~~hor~y_on 

behalf of a recipient with respect to a claim or action to 

recover damages or co'!!Eensa ~ion from a third p~-~~ ?..! his 

insurer. - ----

-8-
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(c) "Recipient" means "~on on whose_ behalf the 

department or a county has paid or may pay medical 

assistance for the cost of medical treatment and 

medical-related services for personal injury, disease, 

illness, or disability. If the context allows, the term 

includes a recipient's legal representative. 

ill "third Thi<d party'' means an individual, 

institution, corporation, or public or private agency wh%eh 

that is o< may be liable to pay all O< pa<t of the medieel 

cost of medical treatment and medical-related services for 

personal injury, disease, illness, or disability of a 

recipient or-benef±e%-ery of medical benefi-ts assistance from 

the ste~e department or ~ county and includes but is not 

limited to insurers, health service organizations, and e~ose 

parties liable or who may be liable in tort." 

Section 2. Section 53-6-143, MCA, is amended to read: 

"53-6-143. Bxe~~~ion---o£---liens----------reee~erie~. 

Limitations on liens and recoveries. Ho-~ppiieant-he~etlnder 

m~y-be (1) An applicant for or recipient of assistance may 

not~ required to execute an agreement £er creatin~ lien 

on his real property. 

~ N~ ~ lien may be imposed against the real or 

personal property of an individual prior to his death on 

aeeo~ne for recovery of medical assistance paid or to be 

paid on his behalf t~~etpt-ptlrstiaftt -to-the-;tldgment-of-8 
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eo~rt-on-eeeount-of-benefit~-ineorreetly-patd-on--behaif--~£ 

~~e--indtvidtlelt·--~here--mey--be--no-ad;tl~tment-or-reeo~ery 

texeept,-in-the-ease-of-en-tndividtlal-wfto-wes--65--year~--of 

a~e--or--older--when--he--reeeived--tfte-assistenee,-frem-h~~ 

estate-and-t~en-~on±y--a£te~--~he--death--o~--his--~~rv~v~n9 

~pottser--±r-any 1 -and-on±y-at-a-~ime-when-he-~a~-no-surv±~±n9 

ehi}d-who-i~-ttnder-a9e-re-o~-i~--blind--or--permanently--end 

total±y--disabledt--o£-any-medi~al-as~i~tane~-~orreetiy-paid 

on-behel£-of-an-individtta}o--To--the--ex~ent--neeessary--£or 

~eimbttr~ement--of--med±eal-a~~istanee-paid-to-en-indi~idtta}r 

the-depa~tment-o£--~oeiai--anrl--rehabilita~ton--ser~iee3--±~ 

~ttbrogated-to-~he-ri~ht~-o£~the-individttal-to-reeover-£~om-a 

~h±rd--party--who-may-be-liable-to-pay-the-medieal-expen~e~r 

a~-provided-in-53-i!-6i-i!-. under this chapt_~r only: 

(a) pursuant ~? a judgment of a court for recove~~~ 

assistance incorrectly ~id on behalf C?J the rec~_E_~ent~ 

(b) on a third-p~~ty recovery as pr~~ided in 53-2-612. 

(3) (a) The de_,12~rtment may recover medical assistance 

correctly paid on behalf of a recipient only~ 

1_l2__ as provided in 53-2-611, except that it may not 

recover for any assistance_~aid on behalf of a rec!pie~t fo~ 

services provided before he r~ached age 65; or 

(ii) as provided in 53-2-612. 

{b) The department may recover under 53~2-6l~ __ only: 

{i) after the death of the recipient~s surviv~ 

-10-
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spouse, if any; and 

(ii) if there is no surviving child of the recipient 

who is under age 21, blind, or permanently and totally 

disabled. 

i!l Recoveries shall must be prorated to the federal 

government and the state in the proportion to which each 

contributed to the medical assistance. Recovery for medical 

assistance paid prior to July 1, 1974, shall be prorated to 

reimburse the county share of participatior-. The provisions 

of this section are hereby extended to provide for the 

recovery of all medical assistance paid under this part and 

likewise to all medical aid to the aged assistance paid by 

the department of social and rehabilitation services during 

the period of time July l, 1965, through June 30, 1967." 

Section 3. Section 53-2-611, MCA, is amended to read: 

•sJ-2-611. Recovery from recipient's estate. (1) Upon 

the death of any recipient of pttbiie-assis~e~ee--o~her--than 

aid--~o--fem±iies--wt~h-dependent-ehiidre~-o~-~e~e~~i-reiief 

medical assistance under Title 53, chapter 6, part 1, the 

department shall execute and present a claim against the 

estate of such person within the time specified in the 

published notice to creditors in the estate matter for the 

total amount of assistance paid under this title, separately 

stating ~here±~ the amount of all assistance paid from--and 

~or after July 1, 1953. The department's claim is subject 

-11-
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to the limitations specified in 53-6-143(3). 

tit--~he-depar~mene-shall-noe-sseert-its--cia±m--dH~in~ 

the-ii£e~±me-and-eon~in~ed-oee~pa~ey-ef-~ny-~eal-ee~a~e-o£-a 

deeessed--reei~±ene~e--e~~aee--by--the--s~~vivi~g--epott~e-or 

dep~~den~-~~-~-home-or-restdenee-~nies5~other--elaimants--or 

persons-shall-he~~-in~eit~~ed-p~oeeedtng~-for-~~e-prebate-o£ 

the--estate--o£--ehe--deeeased--reeipiertt,-in-wh±eh-e~~e-the 

depar~me~t-3haii-£iie-i~~-elaim-he~e~ndero 

t3tl!l All sttms money recovered heretlnder under this 

section from any source shsll must be distributed to the 

county and to the general fund of the state of Montana as 

their according to the county's or state's interests may 

sppear. If the federal law so requires, the federal 

government shall--be is entitled to a share of any amounts 

collected heretlrtde~ under this section in proportion to the 

amounts whieh that it has contributed to the grants 

recovered,~ and-the The amount due the United States ~nat! 

~ be promptly paid by the department to the United States 

government." 

NEW SECTION__,_ Section 4. Repealer. Section 53-3-315, 

MCA, is repealed. 

NEW SECTION. Section 5. Extension of authority. Any 

existing authority to make rules on the subject of the 

provisions of [this act] is extended to the provisions of 

[this act]. 

-12-
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NEW SECTION. Section 6. Effective date l 

2 applicability -- retroactive applicability date. (l) (This 

3 act] is effective on passage and approval. 

4 (2) [Sections l and 4] apply to recoveries for 

5 personal injury that occurs, disease or illness that is 

6 diagnosed, or disability that commences on or after [the 

7 effective date of this act]. 

8 (3) [Sections 2 and 3) apply retroactively, within the 

9 meaning of l-2-109. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB204, as introduced. 

D!SCRIPTION OF PROPOSED LEGISLATION: 

An act allowing the department of Social and Rehabilitation Services or a county a lien on, rather than a 
subrogation interest in, a third party recovery by a recipient whose meoical expea .. s were paid by the department 
or county; revising provisions relating to notice to the department or county; providing for liability for failure 
to satisfy the lien; amending Sections 53-2-611, 53-2-612, and 53-6-143, MCA; repealing Section 53-3-315, MCA, and 
provi4ing an immediate effective date and applicability dates. 

ASSUMPTIONS : 

1. The federal medicaid matching rate is 71.17% in FY90 and 71.28% in FY91. 
2. Five additional Medicaid tort cases each year will be completed because of the requirement to notice the 

department or county. 
3. The average recovery per Medicaid tort case is $5,483. 
4. There is no impact on local government expenditures. 

FISCAL IMPACT: 
Expenditures: 

The passage of this bill will not affect 
FY90 
Proposed 

Law Revenue: 
General 
Federal 

Total 

Fund 
Funds 

Current 
Law 

$181,629 
448,371 

$630,000 

$189,413 
467,587 

$657,000 

department expenditures. 

Current 
Difference Law 
$ 7,784 $180,936 

191216 4491064 
$ 27,000 $630,000 

FY91 
Proposed 

Law Difference 
$188,690 $ 7,754 

468 1 310 19 1 246 
$657,000 $ 27,000 

JOHN COBB, 

Fiscal Note for HB204 , as introduced 

HSJ,..cy 



51st Legislature HB 0204/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 204 

INTRODUCED BY COBB 

APPROVED BY COMMITTEE 
ON JUDICIARY 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING THE DEPARTMENT 

OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON, 

RATHER THAN A SUBROGATION INTEREST IN, A THIRD-PARTY 

RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY 

THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO 

NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY 

FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611, 

53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-315, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

APPLICABILITY DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-2-612, MCA, is amended to read: 

•sJ-2-612. SQbrogatioa--aad--third-party-liability-£or 

eereein--bene£~~a. Lien of department or county upon 

third-party recoveries. {1) ~he-de~aremene-±s-sabre~s~ed-to 

the-r~~ht--e£--eaeh--ree±p±ent--or--benefieiary--o£--med±cal 

bene£ite--to--reeover--dama~es--or-eompensation-from-a-third 

party-to-the-extent-neee~~ary-to--reimbttrse--the--department 

for--mediea~--benef±ts-paid-to-or-on-behal£-o£-the-ree±~ient 

~~ ,..,,..,.,. counc" 

1 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0204/02 

or-bene~±eiary~-~pon-determ±notion-that--a--third--party--is 

~±ab~e---~or---the---medieai--expense~--of--a--~@eip±ent--or 

beneE±eiary--~nder--tft~~--~eet±on7--th@---de~a~tm~nt---~na~! 

immedietely--not±£y-the-th±rd-party-of-the-~~br~qatio~. U~on 

notice by the department, a county, or the rec~ie~~~--~ 

third party or his insurer as provided in subsection (S)(b), 

the department or county has a lien upon all money paid by a 

third party or his insurer in satisfaction of a jud~ent or 

settlement arising from a recipient's claim Eor __ dam~____2_!. 

compensation for personal iniury, disease, __i!_!__~ss! ___ ~ 

disability to the extent t_t:at the department or cou.!!.S:__Y__ has 

paid medic.?-1 assistance on behalf ._of the recip1ent for the 

same personal injury, disease, illness, or disabil~ 

(2) The department ~county may, in the name of the 

recipient er-~en@fie±8ry-to-whom-or on whose behalf medical 

benefits-have assistance has been paid and-to--who~e--ri9ht~ 

the--department--ha~--been~-~~brogBted ~~e department or 

county, commence and prosecute to final conclusion any 

action which may be necessary to recover from a third party 

or his insurer compensation or damages for medical eost~ 

ineurred--by-the-ree~pieft~-or-be~efieiary assistance paid by 

the d~partment or county on behalf of the recipient. This 

section does not affect the right of the recipient o~ 

ben@fie±ary to i11itiate and prosecute to final conclusion an 

action for damdqPs or compensation in his own name in 
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accordance with the provisions of this section4 

( 3) {a) The lien: 

ti) applies to all money paid by a third party or his 

insurer regardless of whether the recovery is allocated by 

the parties or a court to any particular type or element of 

damages; tt"d 

(ii) is subordinate to the lien of an attorney under 

37-61-420>; AND 

(III) IS ONLY FOR 

ASSISTANCE PAID 

PARTICIPA'rE PRO 

ACTION. 

IF THE 

RATA IN 

ONE-HALF OF THE AMOUNT OF MEDICAL 

DEPARTMENT OR COUNTY DID NOT 

THE COSTS AND EXPENSES OF THE 

(b) Unless specifically provided by law, the 

recipient's right to recover damages or compensation from a 

third party ~~ his insurer may not be reduced or denied on 

the ground ~--~!1-~~ the recipient's costs of medical treatment 

and medical-re~at~-~ services have been paid by the 

departmen~ or county under any public assistance program. 

tet-~ff--th~-ftepsr~ment-o~-eoHnty-hes-8-i~en-ttnder-ehi~ 

~eetien--end--e--phy~ieian,---nur~e,---phy~iee%---~herepi~tr 

eeettpet±oftal---t:herapist:r--ch±ropre:etor,--per~oi'\--_E_reet±e±nq 

denti~try,-or-ho~pital-ha~-an-unpa±d-i±en-on-the-ree±Eiel'\t~~ 

reeovery,-a~-p~~vided-in--?i-3-lll4,--and--there--±s--not--a 

sttffieient--a~oune--eo--sat±sry--eaeh--l±en 7 --eaeh-%±enor-±e 

entitled-to-shere-±~~the-reeovery--±n--the--seme--preport~~~ 
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~hae--ite--elaim--bears--to-the-tetal-elaims-o£-all-l±efterso 

Baeh--l±enor~s--preportion--m~st---he---~etermined---withoHt 

8edttetion--£rom--anr-ela±m-o£-the-lienor~s-share-of-attorner 

feee-and-eostsr-i£-anyo 

tdt--A-reeipient-may-not,-w±~hout-the--eonsent--o£--the 

department--or--eottntyr-release-a-third-party-or-h±~~±~surer 

Erom-liab±l±ty-for-a-persenal-injHryr-disease,--±llness,--or 

d±sabil±ty--£or--wnieh--tne-rlepar~m~n~-or-eo~nty-peid~~r-~ 

pay-medieol-essi~tanee. 

~ From the amount collected by the _department, 

county, or recipient from legal proceedings or as a result 

of settlement, reasonable attorney fees and costs must be 

first deducted fir~~ and paid. Unless the department or 

county and the recipient or-beneficiary agree to a different 

settlement, the amount previously paid as medical benefits 

ass!_~_tance by the department or county, less a pro rata 

share of attorney fees and costs, must be deducted next and 

paid to the department or county. The remainder, if any, 

must be paid to the recipient or-beneE±e±ary. Hewever,--any 

ree±pient--or-benef±e±ory-who-±nitiates-an-aeeien-to-reeo~er 

dama~e~-or-eompensat±on-~he~±-reee±ve-no-~e~s-than-one-third 

e£--the--total--amo~nt--reeovered--a~ter--the--ded~etion--of 

r~asonable-attorney-£ees-and-eestso 

(4) ~A recipient or-benef+e+ary of medical benefit~ 

assistance or his le-gal representative shall notify the 

-4- HB 204 
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department or county by meaft~-oi-a certified letter within 

30 days if the recipient or--eene£ieiary or his legal 

representative asserts a claim against a third party or his 

insurer for damages or compensation for a" a personal 

injury, disease, illness, or disability for which the 

department or county paid medical be"efi~~ assistance in 

whole or in part or for which the recipient has applied for 

medical assistance4 The notice must be mailed to the 

director of the department and or the director of the county 

department that paid medical assistance. At the same time, a 

copy must be sent by certified mail to the third part~ 

his insurer. 

(b) The notice must contain the following information: 

tatiil the name and address of the recipient ~~ 

be~eficiary and his legal representative, if any; 

tb.t.i..lil the name and address of the third party alleged 

to be liable to the recipient or-bene£±eia~y; 

tet(iii) the name and address of any known insurer of 

the third party; and 

t~ti!Yl the judicial district and docket number of any 

action filed. 

(c) A recipient end ~ his legal representative ftre 

;ein~ly--end--~everally, WHO HAS RECEIVED ACTUAL NOTICE THAT 

THE DEPARTMENT OR COUNTY HAS PAID MEDICAL ASSISTANCE, IS 

liable to the department or county for the amount it is 
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entitled to receive under this secti~n if: 

(i) the recipient or his legal representat~~e fails to 

a timely notify the department or county or J~ils to mail 

copy of the notice to the third party o~. his insurer; and 

(ii) a third par.ty or his insurer that did not E'eceiv.!!_ 

notice from the department or county as ~ovided for in 

subsection (S)(b} pays_ the recip!ent or his legal 

representative witho~t satisfying a~y lien of the depar~ment 

or county. 

t5t--tat-No-reeipient-or-b~~efieiary-w~o--ha8--reeeived 

medieaT--a~~i~tanee--£rem--t~e--departme~t-8s-a-~e~~±t-of-an 

±~j~~y-which-ereete~-a-eiaim-or-eatt~e-o£-act±on-may--retease 

tfte--X±abTe-thi~d-party-or-h±~-i~~tl~er-from-%iabiitty-to-the 

depertment.-if-any-~iabie-third-party-or-h±s-iftstlrer 7 --a£ter 

reeei¥iftg--not±ee--e£--the--departme~t~~--~tlbrogat±o~-eia±m7 
makes--payment--on--aeeount--of--±~jnry--or--death--and--the 

department--hee-not-bee~-re±mbttrsed-for-the-med±eal-benefit~ 

pa±d-on-behalf-o£-th~-r~e±pient-or-bene£ieiary,-the--±nsurer 

or-th±rd-party-is-%iabie-to-the-department-for-the-amottnt-o~ 

me~ieal-benefi~a-pa*~-by-~he-~epar~men~~ 

tbt--~he--notiee--req~irement~-of-subseetion-t5ttat-are 

eat±sf±eri-±f~ 

tit--the--±nsttrer--reee~vee--from--the--depertmentr--by 

eert±ried--meii;--a--statement-of-the-etaims-paid-or-m~dieal 

~~rviee~-reftdered-by-the-depar~meMt;-to9etker with--a·- elaim 

-6- HB 204 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0204/02 

£or-reimbarseaent;-cr 

tiit-~he--ins~rer--reeeives-a-e%aim-!rem-a-reetpient-or 

bene£ieiary-stating-that-the-reeipient--er--be~~£te~ary--fta~ 

appiied--tor--or--has--reeeived--mediea~-a~~±~tanee-frem-tfte 

department-in-eonneetion-with-the-~ame-eiaimo 

(5) (a) If a third party or his insurer that has 

received notice of the department's or county's lien as 

provided for in subsection (5){b)_makes payment in whole or 

in part of the recipient 1 s claim without first satisfying 

the lien of the d~~rtment or county, the third party or his 

insurer is liable to th~ __ department or county for the amount 

the departm~nt or county is entitled to receive under this 

section. 

(b) For the purposes of subsection (S)(a), a third 

party o~--~~~-j~surer has been given notice if: 

ill __ ~h~~.Partment or county mails, by certified mail, 

to the third par~y_ or his insurer: 

i~l ____ _9__ ~tatement of the medical assistance paid or 

wh_!_c~--- be_ I?5iJd by the department or county on behalf of 

~fl_t? __ T~~!£!_!~~ i _?-~(j 

(B) a claim for reimbursement; 

(ii) the ___ ,recipient or his_legal representative mails, 

by certified m_'!i_l, to the third party or his insurer: 

(A) a copy of the notice required by subsection 

~-"" 
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(B) a statement stating that the recipient has apPlied 

for or has received medical assistance from the department 

or county in connection with the same claim; or 

(iii) the recipient or his legal representative has 

commenced an action against the third party or his insurer 

for damages or compensation for personal injury, disease, 

illness, or disability for which the department or county 

has paid or may pay medical assistance, in whole or in ~ 

and the department or county files in the court i!J ~hich the 

action is pending a notice of lien stating that a_ h__ien is 

claimed for medical assistance on any money ~L~-~ 

satisfaction of any judgment in or settlement of the action 

and that: 

(A) medical assistance in a stated amount has been 
~-----

paid by the department or county on behalf of ~he recipient; 

or 

(B) medical assistance may be paid on behalf of the 

recipient. 

(6) As used in this section, the follow~_!!g d~_finitions 

~ 

ill_ --·~county" means._~. c:'_c;>unty depart~ent of welfare in a 

coun_ty ___ ~ha!::_. has not tr~~_sferred its_~ic assistance 

respo_ns_ibili!-i~_s to the state under Hthe pro~islon~ of_~tle 

53, chapter 2, p~r~~~ 

1_ bl_ __ ':_~o~~-'~"1 r_epre.?~_n t~ ~ ~_v_e" _~!leans __ . . -~-!:' ____ -~!_~or ney_! 
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attorney-in-fact, conservator, estate, guard ian, personal 

representative, _recipient's survivor, or _any other person, 

firm, or corporation h~~~_ercisinq authority on 

behalf of a recipient with respect to a claim or action to 

recover damages or compensation from a third party or his 

insurer. 

..l£.l_ "Recipient" means a person on whose _behalf the 

department or a county has paid or may pay medica~ 

assistance for the cost of medlcal treatment and -----

medical-related services for personal injury, disease, 

illness, or disability. If the context allows, 

inclu~es a recipient's legal representative. 

ill "third Third party" means an 

the term 

individual, 

institution, corporation, or public or private agency w~±e~ 

~ is or may be liable to pay all or part of the med+ea~ 

cost of medical treatment and medical-related services for 

personal injury, disease, illness, or disability of a 

recipient er~be"ef~e±ary of medical beMet±te assistance from 

the s~a~e department or ~ county and includes but is not 

limited to insurers, health service organizations, and those 

parties liable or who may be liable in tort." 

Section 2. Section 53-6-143, MCA., is amended to read: 

"53-6-143. Bxclu~±eft---o£---%±eft~----------reeo~er±e~. 

Limitations on liens and recoverie~~ N~-app~±ea~~-hereu"Oer 

may-be (1) An appli~ant for or recipient of assistance may 
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nat be required to execute an agreement £or creating a lien 

on his real property. 

~ Ho ~ lien may be imposed against the rea~--~~ 

personal property of an individual prior to his death on 

aeeoun~ for recovery of medical assistance paid or to be 

paid on his behalf t~~e~p~-p~r~~~nt-t~-the-jadgm~~t-~f-a 

eett~~-on-aeeou"~-of-be"e£±t~-±~eorree~ly-pa±d-o"--bekal£--of 

the--ind±~±dtt8~to--T~~re--may--be--no-adjtt~tment-er-reeo~ery 

texeeptr-~n-the-ee~e-o~-an-ind±~±dtta~-who-wa~--65--ye~~~--of 

a9e--or--oi0er--w~en--he--reeeived--t~e-a~s±~~anee 7 -£r~m-~i~ 

e~tate-and-t~en--enly--aEter--the--death--ef--h±~--~urvi~±n~ 

~poase,--±£-any,-and-on~y-at~a-time-when-he-has-no-~ar~ivin9 

eki~O-who-i~-ande~-a9e-l8-or-i~--bl±nd--or--permanen~ly--and 

totally--d±~~b!edt--of-any-med+eal-assi~tanee-eo~reetly-paid 

on-behalf-o£-an-±ndivid~alo--To--the--extent--neeess~ry--~or 

reimbttr~eme~t--o£--medieal-assi~~anee-paid-to-an-ind±vid~a~, 

t~e-departme"t-e£--soc±at--and--rehabilitation--eerv±ees--is 

sttbrogated-to-the-righ~s-e£-the-±nd±vidttal-te-~eeover-from-a 

third--party--who-may-he-liable-~o-pay-the-med±eal-expen~e~7 

as-~rovided-in-53-i-6%i• under this chapter only: 

(a) pursuant to a judgment of a court for recovery of 

assistance incorrectly paid on behalf of the recipient; or 

(b) on a third-party recovery as pro_vided in 53-2-612~ 

(3) (al_!~e department may recover medical assist~~~~ 

~~rectly_ pc:~_i_q l)l\ behalf of a reci_E:~ent only: 

-10- H~ 204 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0204/02 

(i) as provided in 53-2-611, except that it may not 

recover for any assistance paid on behalf of a recipient for 

services provided before he reached age 65; or 

(ii) as provided in 53-2-612. 

(b) The department may recover under 53-2-611 only: 

(i) after the death of the recipient's surviving 

spouse, if any; and 

{ii) if there is no surviving child of the recipient 

who is under age 21, blind,. or __ E_ermanently and totally 

disabled. -------

i!l Recoveries !lhed::i must_ be prorated to the federal 

government and the state in the proportion to which each 

contributed to the medical assistance. Recovery for medical 

assistance paid prior to July 1, 1974, shall be prorated to 

reimburse the county share of participation. The provisions 

of this section are hereby extended to provide for the 

recovery of all medical assistance paid under this part and 

likewise to all medical aid to the aged assistance paid by 

the department of social and rehabilitation services during 

the period of time July 1, 1965, through June 30, 1967." 

Section 3. Section 53-2-611, MCA, is amended to read: 

•sJ-2-611. Recovery from recipient's estate. (1) Upon 

the death of any recipient of pHhlte-8~~i~te~ee--e~he~--t~a~ 

aid--~e--~emi~ie~--wit~-dependen~-ehild~e~-or-ge~e~ei-~el~e~ 

medical assist?._n~e under Title 53, chap_~_£-~~ _ ___E_,_art_~~-' the 
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department shall execute and present a claim against the 

estate of such person within the time specified in the 

published notice to creditors in the estate matter for the 

total amount of assistance paid under this title, separately 

stating the~ein the amount of all assistance paid r~om--and 

QE__Q£ after July 1, 1953. The department's claim is subject 

to the limitations specified in 53-6-143(3). 

t~t--Tfte-Oepar~men~-~~aii-not-a~~ert-±~~--etaim--dtlring 

t~e-lifetime-and-eont±ntted-oeett~oney-o£-any-~eel-e~tate-of-a 

deeea~ed--reeipient~s--e~tate--by--the--~tt~~±~tng--~po~se-or 

depende"t-a~-a-home-or-residenee-ttnie~~-o~her--eta±mant~--or 

per~ons-~hall-h8~e-±n~t±tttted-~roeeed±ng~-£or-the-probate-ef 

the--e~tate--ef--the--deee8~ed--~ee~pient,-in-~hieh-ea~e-the 

depar~ment-~hail-file-it~-e~a±m-he~ettnaero 

f3t~ All sttm~ mo~ey recovered neretlnde~ under this 

~~~~~ from any source ~he~± ~~~-~ be distributed to the 

county aild to the general fund of the state of Montana a3 

thei~ according to the county's or state's int~resls may 

appear. If the federal law ~o requires, the federal 

government shoXr--be is entitled to a share of any amounts 

collected herettnder under th~s 3ection in proportion to the 

amounts wh±eh that it has contributed to the grants 

recovered,~ and-the The amount due the United States ~na±± 

mus_t::. be promptly paid by the department to the United States 

government." 
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l NEW SECTION. Section 4. Repealer. Section 53-3-315, 

2 MCA, is repealed. 

3 NEW SECTION. Section 5. Extension of authority. Any 

4 existing authority to make rules on the subject of the 

5 provisions of [this act} is extended to the provisions of 

6 [this act}. 

NEW SECTION. Section 6. Effective date 7 

8 applicability -- retroactive applicability date. (1) 

9 actl is effective on passage and approval. 

[This 

10 {2) (Sections l and 4) apply to recoveries for 

11 personal injury that occurs, disease or illness that is 

12 diagnosed, or disability that commences on or after {the 

13 effective date of this act}. 

14 (3) [Sections 2 and 3] apply retroactively, within the 

15 meaning of 1-2-109. 

-End-
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HOUSE BILL NO. 204 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING THE DEPARTMENT 

OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON, 

RATHER THAN A SUBROGATION INTEREST IN, A THIRD-PARTY 

RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY 

THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO 

NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY 

FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611, 

53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-315, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

APPLICABILITY DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-2-612, MCA, is amended to read: 

•sJ-2-612. s~e~oqat±e~--and--~hird-per~y-liebility-Eo~ 

ee~~ain--ben~fitso Lien of department or county upon 

third-party recoveries. (1) Th~-depar~ment-±s-s~broqeted-to 

the-riqht--o£--e&eh--reeipient--or--beneficia~y--o£--medieal 

benetits--to--reco•er--aama~es--or-eompensation-trem-a-third 

party-to-the-extent-neeessary-to--reimbarse--the--depa~tment 

tor--medieal--benefits-paid-to-or-on-behaif-o£-the-reeipient 

~-• ,..,,,.,w• c.._. 
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or-benefieiary.-epon-determination-that--a--third--party--is 

liable---for---the---medieal--expenses--ef--a--rec±pient--or 

bene£ieiary--~nder--~his--seetion7--~he---depar~meft~---~ha~i 

imm~8iateiy--noti~y-~he-thi~d-pe~ty-ef-the-sHbro9a~ion. Upon 

notice by the department, a county, or the recipient~~ 

third party or his insurer as provided in subsection (S)(b), 

the department or county has a lien upon all mone~paid ~ 

third party or his insurer in satisfaction of ~~~nt or 

settlement arising from a recipient's claim fQI__damages _o~ 

compensation for personal injury, disease, illn~~~ or 

disability to the extent that the department or cou~~--has 

paid medical assistance on behalf of the recipien~for t~~ 

same personal injury, disease, illness, or disabili~ 

(2) The department or county may, in the name of the 

recipient er-benefieiary-to-whem-or on whose behalf medical 

benefit~-have assistance has been paid a~d-to--whe~e--ri9ht~ 

the--departmeftt--has--beeft--sHbro9ated ~~artm~~~ 

county, commence and prosecute to final conclusion any 

action which may be necessary to recover from a third party 

or his insurer compensation or damages for medical eo~~s 

ine~rred--by-~he~ree±p~en~-or-benef±e±ary ~ssista~ce paid by 

the d~partment or county on behalf of_ the recipient. This 

section does not affect the right of the recipient or 

benefie±ery to initiate and prosecute to final conclusion an 

action for damages or compensation in his own name in 
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accordance with the provisions of this section. 

(3) (a) The lien: 

(i) applies to gll money paid by a third party or his 

insur~r regardless of whether the recovery is allocated by 

the parties or a court to any particular type or element of 

damages; end 

(ii} is subordinate to the lien of an attorney under 

37-61-4207; AND 

(III) IS ONLY FOR 

ASSISTANCE PAID IF THE 

ONE-HALF OF THE AMOUNT OF MEDICAL 

DEPARTMENT OR COUNTY DID NOT 

PARTICIPATE PRO RATA IN THE COSTS AND EXPENSES OF THE 

ACTION. 

(b) Unless specifically provided by law, the 

recipient's right to recover damages or compensation from a 

third par~y or his insurer_ may not b~ reduced or denied on 

the gro_9nd that the~ient's costs of medical treatment 

~nd medical-related services have been _paid by the 

department or county under any public assistance progrdm. 

tet--1£--~he-department-o~~eounty-ha~~a-ii~n~ttnder-thi~ 

seetion--end--a--phys~e~an;---nttr~e,---phy~ieel---theraptst; 

eeettpational---therapist,--chiropraetor,--p~r~on--praetieing 

dentistry,-or-hespital-ftas-an-unpaid-lien-on-the-reeipient~s 

reeoverr7 -as-previded-in--~t-3-itl4r--and--there--is--not--a 

suEEieient--amo~nt--to--satisfy--eaeh--lienr--eaeh-iienor-ts 

~~~itled-~o-share-±n-the-recovery--in--the--same--p~rtion 
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that--it~--elaim--bears--to-the-total-eiatms-o£-all-lienors~ 

Baeh--lienor~s--pr~portion--mttst---b~---determined~~~!thout 

deduetion--£rom--any-elaim-o£-the-lienor~s-shore-of-atterney 

tees-and-eos~s,-i£-any~ 

tdt--A-reetpient--m~y-notr-withotlt-the--eonsent--o£--the 

department--or--eonnty,-re!ease-a-third-part~-or-his-insurer 

£rom-liability-£or-a-personal-injury1-disease,--illne~s 7--or 

disab±%±ty--£or--wh±eh--the-department-or-e~~nty-paid-or-may 

~medieai-assis~a"ee. 

~ From the amount collected by the d~partme~~~­

county, or ~ecipient from legal proceedings or a~ a result 

of settlement, reasonable attorney fees and costs must be 

first deducted £irst and paid. Unless the department ~ 

county and the recipient or-beftefieiery agree to a different 

settlement, the amount previously paid as medical benefits 

assistance by the department or county, less a pro rata 

share of attorney fees and costs, must be deducted next and 

paid to the department or county. The remainderL_lf_~ 

must be paid to the recipient or-beneficiary. Howe~er,--any 

reeip~ent--or-benefieiary-wno-initiates-an-aet~on-to-reeover 

dama~es-or-eompen~at±on~shall-receive-no-%ess-than-one-th±rd 

o£--the--total--amottnt--recovered--a£ter--the--dedaet~on--of 

reasonable-attorney-fees-and-costs~ 

(4) ~A recipient or-beneficiary of medical benef~t~ 

assistance or his legal representative shall notify the 
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department or county by means-o£-a certified letter within 

30 days if the recipient o~--eenefieiary or his legal 

representative asserts a claim against a third party or his 

insurer for damages or compensation for an a personal 

injury, disease, illness, or disability for which the 

department or county paid medical hene£~~s assistance in 

whole or in part or for which the recipient has applied for 

medical assistance. The notice must be mailed to the 

director of the department ane or the director of the county 

department that paid medical assistance. At the same time, a 

copy must be sent by certified mail to the third party or 

his insurer. 

(b) The notice must contain the following information: 

tati!l the name and address of the recipient or 

bene£ieiary and his legal representative, if any; 

tbt@l the naone and address of the third party alleged 

to be liable to the recipient or-benerieiary; 

tetiiiil the name and address of any known insurer of 

the third party; and 

tdt~ the judicial district and docket number of any 

action filed .. 

(c) A recipient and OR his legal representative are 

joint%r--and--severa%%y, WKO KAS RECEIVED ACTUAL NOTICE THAT 

THE DEPARTKENT OR COUNT~ HAS PAID KEDICAL ASSISTANCE, IS 

liable to the department or county for the amount it is 
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entitled to receive under this section if; 

(i) the recipient or his leqal representative, fails to 

timely notify the department or county or fails to mail a 

coey of the notice to the third_party or his insurer; and 

(ii) a third party or his insurer that did not receive 

notice from the department or county as provided for in 

subsection (S)(b) pays the recipient or his legal 

representative without satisfying any lien of the department 

or county. 

t5t--tat-No-reeipient-or-~fter~eiary-wfto-~ftas--~~eeived 

aed±eai--assi~taftee--from--~he--depa~tment-a~-a-restt±t-er-an 

±n;~~y-whieh-ereates-a-ela~m-or-ea~~e-or-aetion-may--retea~e 

~he--iiaBie-third-party-or-b±~-insurer-rrom-liability-to-the 

departaento-fr-any-liable-thi~d~party-or-hi~-instt~er 1--arter 

reeeiving--notiee--o£--the--department~s--s~bro~ation-ciaim1 
makes--payment--on--aeeo~nt--or--±njttry--or--death--and--the 

department--has-not-been-reimbursed-fo~-the-medieai-benerits 

~ai~-on-behalf-or-the-reeipient-or-benefieiary,-the--ins~rer 

or-third-party-is-liable-to-the-department-for-the-amoant-o£ 

aedical-benefits-paid-by-the-departmento 

t&t--~he--notice--reqttirements-of-sttb~ection-t5ttat-are 

satisfied-if~ 

tit--the--insttrer--receives--£rom--th~--department 1 --by 

eertified--mailr--a--statement-of-the-ciaim~-paid-er-medieai 

servtees-rendered-hy-the-depertment,-tog~ther-with--a--elaim 
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for-reimhttrsementT-er 

tiit-tfte--~ns~rer--recei•es-a-eieim-£rom-a-ree~pien~-or 

bene£ieiary-s~a~ing-~hae-the-r~eipient--or--benefieiary--has 

applied--£or--or--has--reeeiYed--med~cal-assistanee-from-the 

department-in-eonneetion-with-tke-same-ciaimo 

15) (a) If a third party or his if!SUrer that has 

received notice of the department's or county's lien as 

provided for in subsection (5)(b} makes payment in whole or 

in part of the recipient's claim without first satisfying 

the lien of the department or county, the third party or his 

insurer is liable to the department or county for the amount 

the department or county is entitled to receive under this 

section. 

(b) For the purposes of subsection (S)(a), a third 

party or his insurer has been given notice if: 

(i) the department or cou~ty mails, by certified mail, 

to the third party or his insurer: 

(A) a statem~nt of the medical assistance paid or 

which may be paid by the department or county on behalf of 

the recipient; and 

(B) a claim for reimbursement; 

(ii) the recipient or his legal representative mails, 

by certified mail, to the third party or his insurer: 

~) a copy of the notice required by subsection 

~or 
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I B) a statement stating that the recipient has ~pplied 

for or has received medical assistance from the department 

or county in connection with the same claim; or 

(iii) the recipient or his legal representative has 

commenced an action against the third party or his insurer 

for damages or compensation for personal 1njury, disease, 

illness, or disability for which the department or county 

has paid or may pay medical assistance, in whole ~- in part, 

and the department or county files in the court in which the 

action is pending a notice of lien sta.ti~g_ that -~lien is 

claimed for medical assistance on any ~~~~ 

satisfaction of any judqment in or settlement_~~action 

and that: 

(A) medical assistance in a stated amount has been 

paid by the department or county on behalf of the recipient; 

or 

(B) medical assistance may be ~d on behalf of the 

recipient. 

(6) As used in this section, t~e following def~nitions 

~ 

(a) "County" means a county .. department of '!'~!_fare in a 

county that has not transferred its p~~~ssistance 

responsibilities to the state under the provisions of Title 

53, chapter 2, part 8. 

(b) "Legal E~J2!esentative" mean~_ -~-~~~orn~_y~ 
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attorney-in-fact, conservator, estate, guardian, personal 

representative, recipient'5 survivor, or any other person, 

firm, or corporation having or exercising author~ 

behalf of a recipient with respect to a claim or action to 

recover damages or compensation from a third party or his 

insurer. 

(c) "Recipient .. means a person on whose behalf the 

department or a county has paid or may pay medical 

assistance for the cost of medical treatment and 

medical-related services for personal ~~jury~ di~ease, 

illness, or disability. If the context allows, the term 

includes a recipient's legal ·cepresentat ive. 

ill "t:htrcl Third party" means an individual, 

institution, corporation, or public or private agency whieh 

that is or may be liable to pay all or part of the medie5l 

cost of medical treatment and medical-related services for 

personal injury, disease, illness, or disability of a 

recipient or-be"efieiary of medical bene£i~s assistance from 

the state department or ~ county and includes but is not 

limited to insurers, health service organizations, and tho~e 

parties liable or who may be liable in tort." 

Section 2. Section 53-6-143, MCA, is amended to read: 

•sJ-6-143. Bxelttsion---of---iien~----------recover~e~. 

Limitations on liens and recoveries. No-applieant-herettnder 

may-be (1) An applicant for or recipient of assistance may 
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not be required to execute an agreement ro~ £!~a~~~q-~ lien 

on his real property. 

ill No ~ lien may be imposed against the ~! ___ .Q.!. 

personal property of an individual prior to his death on 

aeeottnt for recove~ of medical assistance paid or to be 

paid on his behalf texeept-pur~aant-to-the-jttd9ment-o£-a 

eour~-on-eeeottnt-o£-ee~efits-±neorreet~y-paid-on--behalt--o£ 

the--±nd~vidttaito--There--may--be--ne-ad;ttstment-or-reeovery 

te~eep~,-in-~fte-ease-o£-an-~ndividaal-who-was--65--year~--ot 

a9e--or--e%der--when--he--reeeived--the-assistanee,-£rom-h%~ 

estate-and-then--oniy--after--the--death--o£--hi~--~urv±vin~ 

spou~e,--i£-any,-and-oniy-at-a-time-when-he-has-no-~urv~~inq 

ehild-who-i~-ander-a9e-i8-or-~s--blind--or--permenently--end 

totally--disabiedt--of-a"y-medicai-a~sistanee-eorreetly-pa±d 

on-behalt-o£-an-individaal~--~o--the--extent--nece~~ary--tor 

re±mbursement--of--medieal-a~s~stanee-paid-to-an-±nd±~idaal, 

the-department-o£--socia%--and--rehabilitation--ser~iee~--±~ 

subrogated-~o-~he-riqht~-o£-the-individua%-to-reeo~er-£rom-a 

th±rd--party--who-may-be-liabie-to-pay-the-medieai-expen~e~, 

a~-provided-in-S3-i-6i~• under this chapter only: 

W pursuant to a judgment of a court for r~~ov~-<.?~ 

assistance incorrectly paid on behalf of_ the recipien~; 9_E 

(bl on a third-party recovery as provided in 5~-2-612~ 

(3) (a) The department may recover medical assist~~~~ 

correctly paid on behalf of a recipient onl_y___;_ 
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(i) as provided in 53-2-611, except that it may not 

recover for any assistance paid on behalf of a recipient for 

services provided before he reached age 65; or 

(ii) as provided_in 53-2-612. 

{b) The department may recover under 53-2-611 only: 

ill after the death of the recipient's su~viving 

spouse, if any; and 

(iii if there is no surviving child of the recipient 

who is under age 21, blind, or permanently and tota~ 

disabled. 

i!l Recoveries shai~ must be prorated to the federal 

government and the state in the proportion to which each 

contributed to the medical assistance. Recovery for medical 

assistance paid prior to July 1, 1974, shall be prorated to 

reimburse the county share of participation. The provisions 

of this section ace hereby extended to provide for the 

recovery of all medical assistance paid under this part and 

likewise to all medical aid to the aged assistance paid by 

the department of social and rehabilitation services during 

the period of time July 1, 1965, through June 30, 1967." 

Section 3. Section 53-2-611, MCA, is amended to read: 

•sl-2-611. Recove~y from recipient's estate. (1) Upon 

the death of any recipient of p~~l~e-aasistanee--otfter--than 

aid--to--femilies--w~th-dependent-ehi%dren-or-general-relie£ 

medical assistance under Title 53, chapter 6, part 1, the 
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department shall execute and present a claim against the 

estate of such person within the time specified in the 

published notice to creditors in the estate matter for the 

total amount of assistance paid under this title, separately 

stating ~herein the amount of all assistance paid trom--and 

on or after July 1, 1953. The department's claim is subject 

to th@ limitations specified in 53-6-143(3). 

tit--Tfte-department-sftali-not-assert-its--e%aim--dnrin9 

the-iitetime-and-eontinued-oee~paney-ot-any-re~l-e~tate-o£-a 

deceased--reeipient~s--estate--by--the--snrv±~±n9--spoa~e-or 

dependent-as-a-home-or-res±denee-anless-other--ela±mttnt~--or 

persons-shall-have-~nstitoted-proeeedings-£or-the-probote-ot 

the--estate--o£--t~e--deeeased--reeipient7-±n-whieh-ease-the 

department-sha%l-file-±ts-e%aiM-herettndero 

t3ti11 All sam~ money recovered hereander ~~de~ __ !bis 

~£~~~~ from any source sha%1 must be distributed to the 

county and to the general fund of the state of Montana as 

their according to the county's ~! sta~~~~ interests may 

appear. If the federal law so requires, the federal 

government shall--be is entitled to a share of any amounts 

collected here~nder under this section in proportion to the 

amounts whieh that it has contributed to the grants 

recovered,~ and-the The amount due the United States shall 

must be promptly paid by the department to the United States 

government." 
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NEW SECTION. Section 4. Repeale<. Section 53-3-315, 

2 MCA, is repealed. 

3 

4 

5 

6 

7 

NEW SECTION. Section 5. Ex tens ion of autho<i t y. Any 

existing authority to make rules on 

provisions of [this act} is extended to 

(this act}. 

NEW SECTION. Section 6. Effective 

the subject of the 

the provisions of 

date 

8 applicability-- <et<oactive applicability date. (1) (This 

9 act} is effective on passage and approval. 

10 (2) [Sections l and 4} apply to recoveries for 

11 personal injury that occurs, disease or illness that is 

12 diagnosed, or disability that commences on or after [the 

13 effective date of this act}. 

14 (3) [Sections 2 and 3} apply retroactively, within the 

15 meaning of 1-2-109. 

-End-
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SENATE STANDING COMMITTEE REPORT 

March 10, 1989 

MR. PRESIDENTr 
We, your committee on Judiciary, having had under consideration 

HB 204 {third reading copy-- blue), respectfully report that HB 
204 be amended and as so amended be concurred inr 

1. Page 3, line 6. 
Following, ·~" 
Insert: "and" 

2. Page 3, lines 8 through 12. 
Followingr ":::." on line 8 

Sponsor, Cobb (Crippen) 

Strike: remainder of line 8 through "ACTION" on line 12 

3. Page 4. 
Following, line 23 
Insertr "(d) In all cases of payment to the department or county 

out of an amount collected from a third party or insurer on 
a recipient's claim, the amount of the lien must be reduced 
by a pro rata share of attorney fees and costs as provided in 
subsection (3)(c), but the department or county may not be 
required to participate in payment of attorney fees and costs 
unless the recipient's claim results in recovery out of which 
the department or county receives full or partial payment of 
its lien." 

4. Page 8, line 25 through page 9, line 3. 
Followinga "attorney" on line 25 
Strikea remainder of line 25 through "corporation" on page 9, line 
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HOUSE BILL NO. 204 

INTRODUCED BY COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL 

AND REHABILITATION SERVICES 

A BILL FOR AN ACT ENTITLED: ''AN ACT ALLOWING THE DEPARTMENT 

OF SOCIAL AND REHABILITATION SERVICES OR A COUNTY A LIEN ON, 

RATHER THAN A SUBROGATION INTEREST IN, A THIRD-PARTY 

RECOVERY BY A RECIPIENT WHOSE MEDICAL EXPENSES WERE PAID BY 

THE DEPARTMENT OR COUNTY; REVISING PROVISIONS RELATING TO 

NOTICE TO THE DEPARTMENT OR COUNTY; PROVIDING FOR LIABILITY 

FOR FAILURE TO SATISFY THE LIEN; AMENDING SECTIONS 53-2-611, 

53-2-612, AND 53-6-143, MCA; REPEALING SECTION 53-3-315, 

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND 

APPLICABILITY DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-2-612, MCA, is amended to read: 

"53-2-612. s~bre9atieft--8ftd--th±rd-party-iiabiiity-£or 

eertai~--be"ef~t~~ Lien of department or county upon 

third-party recoveries. (1) ~he-eepartment-i~-~ttbrogated-to 

~he-~ight--ef--eeek--reeipient--er--bene£ieiary--of--mediea% 

bene£its--to--reeover--damagee--or-eom~ensation-from-a-t~±rd 

party-to-the-extent-neeessary-to--reimb~rse--the--department 

£or--medieal--bene£its-paid-to-or-on-behaif-o£-the-ree±pient 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0204/03 

or-benefieiary.-epon-determina~ion-that--a--third--party--±~ 

liabl~---for---the---medieal--expenses--of--a--reeipien~--or 

bene£~eiary--under--thi~--~eetion,--the---departme~t---~hal~ 

±mmed±a~ely--not±fy-the-third-party-of-the-~nbro9ation~ ~ 

notice by the department, a county, o~ the ~ecipient to a 

third party or his insurer as provided in su_I?~ection {S){b), 

the department o~ county has a lien upon all money paid by a 

third party or his insurer in satisfaction of a ~jlment or 

settlement arising from a recipient's claim for damages or 

compensation for personal injury, disease, illness, or 

disability ___ .!=_~ __ .!:_h~_ extent that the department or county has 

paid medical assistance on behalf of the recipient for the 

same personal injury, disease, illness, or disability. 

(2) The department or county may, in the name of the 

recipient or-benefieiary-to-whom-or on whose behalf medical 

benef±t~-have assistance has been paid and-to--whose--~ight~ 

the--department--h~~--been--~ttbro9ated by the department or 

~-'::!_~_.y, commence and prosecute to final conclusion any 

action which may be necessary to recover from a third party 

or his insurer compensation or damages for medical eo~t~ 

ine~rred--by-the-reeip±ent-o~-benefieiary ~j~tance paid by 

the department or coun~y on behal~ of the recipient. This 

section does not affect the right of the recipient or 

benefieiary to initiate and prosecute to final conclusion an 

action for damages or compensation in his own name in 

-2- HB 204 
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(3) (a) The lien: 

HB 0204/03 

(i) applies to all money paid by a third party or his 

insurer regardless of whether the recovery is allocated by 

the parties or a court to any particular type or element of 

damages; and AND 

(ii) is subordinate to the lien of an attorney under 

37-61-420•;-ANB 

tffft-fS--6Nb¥--P6R--6NB-HAbP--6P-THE-AM68NT-6P-MBBf€Ah 

ASSf5TAN€B--PAfB--fP--THB--BBPARTMENT--6R--€68N~V--BfB---N6~ 

PAR~f€fPA~E--PR6--RA~A--fN--~HE--€65TS--ANB--BKPBNSES-6P-THB 

A€Tf6N. 

lli_ Unless ~cif_ically provided by law, the 

recipient's right to recover damages or compensation from a 

third party or his insurer may not be reduced or denied on 

the ground that the recipient's costs of medical treatment 

and medical-related services have been paiQ by the 

department or county under any public assistance program. 

tet--ff--~he-department-or-eotlftty-has-a-iien-~nder-ehi~ 

sec~ien--a~d--a--physician,---nurse,---physieal---therap±st, 

eccupa~ienai---therapist,--ehireprae~or7--person--pr8etieing 

dentistry7-or-hospi~ai-hae-an-unpa~d-i~en-on-the-~eeip%ent~s 

reeoYery,-as-provided-in--~%-3-%114,--and--there--is--not--a 

su££ieient--amottnt--to--satis£y--eaeh--~ien7--eaeh-lienor-ie 

entitied-to-share-in-the-reeove~~-in--the--same--propert~,! 
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that--its--elaim--bears--to-the-total-elaims-of-all-lienorsT 

Baeh--iienor~s--proportion--m~st---be---determined---witho~t 

dedttetion--£rom--any-eiaim-o£-the-lienor~s-share-of-attorney 

£ees-and-eostsy-if-any~ 

tdt--A-reeipient-may-not 7 -withotlt-the--eonsent--of--the 

department--or--eo~nty,-release-a-third-party-or-his-insurer 

from-liahiiity-for-a-personal-±n;tlry,-dise~se,--iliness,--or 

disabiiity--£or--whieh--the-departmeftt-or-eo~nty-paid-or-mar 

par-medieel-assistaneeo 

~~ From the amount collected by the department, 

county, or recipient from legal proceedings or as a result 

of settlement, reasonable attorney fees and costs must be 

first deducted first and paid. Unless the department or 

county and the recipient or-benefieiery agree to a different 

settlement, the amount previously paid as medical bene£ite 

assistance by the department or county, less a pro rata 

share of attorney fees and costs, must be deducted next and 

paid to the department or coun~. Th~ remainder~~ 

must be paid to the recipient or-benef~ci~ry. Howeverr--any 

reeipient--or-ee~efietary-who-initiate~-an-ee~ion-to-recover 

demd9e~-or-eompen~at±on-~he%~-r~eei~e-no-l@~~-t~an-one-third 

o£--the--totai--amo~nt--reeovered--after--the--ded~etion--of 

reesoftebie-cttorftey-fees-and-eoetso 

~ IN ALL CASES OP PAYMENT TO THE DEPARTMENT OR 

COUNTY OUT OF AN AMOUNT COLLECTED FROM A THIRD PARTY OR ------------ ---------
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INSURER ON A RECIPIENT'S CLAIM, THE AMOUNT OF THE LIEN MUST 

BE REDUCED BY A PRO RATA SHARE OF ATTORNEY FEES AND COSTS AS 

PROVIDED IN SUBSECTION (l)(C), BUT THE DEPARTMENT OR COUNTY 

MAY NOT BE REQUIRED TO PARTICIPATE IN PAYMENT OF ATTORNEY 

FEES AND COSTS UNLESS THE RECIPIENT'S CLAIM RESULTS IN 

RECOVERY OUT OF WHICH THE DEPARTMENT OR COUNTY RECEIVES FULL 

OR PARTIAL PAYMENT OF ITS LIEN. 

(4) 1!1 A recipient or-beneEieiery of medical benefit~ 

assistance or his legal representative shall notify the 

department or county by means-e£-a certified letter within 

30 days if the recipient or--benefieiary or his legal 

representative asserts a claim against a third party or his 

insurer for damages or compensation for en a personal 

injury, disease, illness, or disability for which the 

department or county paid medical benefi~s assistance in 

whole or in part or for which the recipient has applied for 

medical assistance. The notice must be mailed to the 

director of the department and or the director of the county 

depa~tment that paid medical assistance. At the same time, a 

copy must be sent by certified mail to the third party or 

his insurer. 

(b) The notice must contain the following information: 

tatlll the name and address of the recipient er 

benefieiary and his legal representative, if any: 

tbtllil the name and address of the third party alleged 
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to be liable to the recipient or-beneficiary; 

tet(iii) the name and address of any known insurer of 

the third party; and 

tdt~ the judicial district and docket number of any 

action filed. 

(c) A recipient aftd OR his legal representative are 

jointly--snd--~everelly, WHO HAS RECEIVED ACTUAL NOTICE THAT 

THE DEPARTMENT OR COUNTY HAS PAID MEDICAL ASSISTANCE, IS 

liable to the department or county for the amount it is 

entitled to receive under this section if: 

(i) the recipient or his le~al__~rese~ative fails to 

time~notify the department or county or fails to mail a 

copy of the notice to the third party or his insurer: and 

{ii) a third party or his insurer that did not receive 

notice from the department or county as provided for in 

subsection (5)(b) pays the recipient or his legal 

representative without satisfying any lien of the department 

or county. 

t5t--t8t-Ho-ree±p±ent-or-bene£ieiary-who--has--rece~ved 

mediea~--o~~i~tanee--froM--the--depa~tment-a~-a-re~~it-o£-an 

±";~ry-wh±eh-ereate~-a-ela±m-or-eatt~e-~£-aet±on-may--reiease 

the--i±oere-th±rd-party-er-h±~-in~ttrer-£~om-liab±iity-to-the 

department.-%f-any-lieble-third-party-or-hi~-±n~ttrerT--after 

reeei~inq--notiee--o£--the--depertment~s--~ttbro~atioft-elaimT 

ma~e~--payment--on--aeeotlnt--of--inj~ry--or--death--and--the 
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depar~ment--has-not-been-reimb~~sed-for-the-medie~l-bene£its 

paid-en-behal£-o£-the-reeipient-or-benefieiary,-the--±ns~rer 

ar-third-pertr-±s-liable-te-the-department-Eer-the-amonnt-ef 

medieal-benerits-paid-by-the-department, 

tbt--~he--notiee--req~irements-or-s~bseetion-t5ttat-are 

satisfied-if~ 

t±t--the--insnrer--reeeives--from--tfte--department,--by 

eertified--mai±,--a--statement-of-the-eiaims-paid-or-medieal 

serviees-rendered-by-the-department,-to9ether-with--e--elaim 

for-reimb~rsement;-or 

t±±t-the--insurer--reee±ves-a-eiaim-frem-a-ree±pient-or 

benefieiary-stating-that-the-reeipient--or--benefieiary--has 

applied--for--or--has--reeeived--medi~al-aeeietaftee-from-~he 

departmeftt-ift-coftneetion-with-the-same-eiaim• 

(5) (a) If a third party or his insurer that has 

received notice of the department's or county's lien as 

provided for in subsection (5}(b) makes payment in whole or 

in part of the recipient's claim without first sa~i~ 

the lien of the department or county, the third party or his 

insurer is liable to the department or count~~he~~o_un!: 

the department or county is entitled to receive unde!~~~ 

section. 

(b) For the purposes of subsection (5)(a), a third 

party or his insurer has been given notice if: 

i!...L_____!_he department or county mails, by certi~_ied mail!.. 
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1 to the third party or his insurer: 

2 (A) a statement of the medical assistance paid or 

3 which may be paid by the department or county on behalf of 

4 the recipient; and 

5 (B) a claim for reimbursement;_ 

6 (ii} the recipient or his legal representative mails, 

7 by certified mail, to the third party or his insurer: 

8 (A) a copy of the notice required by subsection 

9 ( 4) (a); or 

10 ~?_statement stating_ that the recipient has applied 

11 for or has received medical assistance from the department 

12 or county in connection with the same claim; or 

13 (iii) the recipient or his legal_Jepresentative has 

14 commenced an action against the third party or his insurer 

15 Eo! damages or compensation for p_~,!"~onal injury, disease, 

16 illness, or disability for whic~ the department or county 

lJ has paid or_~ay pay medical assistance, in whole or in part, 

18 and the d~C!_~_tment or county_ files in the co~r:._~wh!~h the 

19 actio!' _ ____!_§ ___ pendi.!!..9 a notice of lien stat in_g __ tttat_ a lien is 

20 cld.lmPd tor_EI~~~~!__?_ssist~~--~ny ~~~£Y_ _ _e~i~~ 

2l satisfa~ti9_~~-~ly__~_Q~ent in or settleme_Qt:_ __ ~ the actioQ_ 

22 and that: --------

23 ~ medical assistance in a stated amount has been 
- ---

24 paid~_he _de~tme~t or county on beh~_!_~ of the reci_eient1.. 

25 or 
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(B) medical assistance may be paid on behalf of the 

recipient. 

(6) As used in this section, the fqllowing definitions 

~ 

(a) "County" means a county department of welfare in a 

county that has not transferred its public assistance 

responsibilities to the state under the provisions of Title 

53, chapter 2, part a. 
(b) "Legal representative" means an attorney,-

atte~ft~y-i~-£aee7--coftservator,--est8te7--g~er~ian,-pe~sonal 

represefttative,-reeip±e"t~s-~~rvivor,-or-afty--other--person7 

iirm,--or--eorporation having or exercising authority on 

behalf of a recipient with respect to a claim or action to 

recover damages or compensation from a third party or his 

insurer. 

(C) "Recipient" means a person on whose behalf the 

department or a county has paid or may pay medical 

assistance for the cost of medical treatment and 

medical-related services for personal injury, disease, 

illness, or disability. If the conte~~- allows, the term 

includes a recipient's legal representativ~. 

ill "third Third party .. means an individual, 

institution, corporation, or public or private agency whi~h 

that is or may be liable to pay all or part of the medieal 

cost of medical treatment and medical-related services for 
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personal injury, disease, illness, or disability of a 

recipient or-beneficiary of medical ben~£~~~ assistance from 

the state department or ~ county and includes but is not 

limited to insurers, health service organizations, and those 

parties liable or 'Who may be liable in tort:." 

Section 2. Section 53-6-143, MCA, is amended to read: 

•sJ-6-143. Exelusio~---er---%~ens----------~eeeveries. 

Limitations on liens and recoveries. Ne-applieant-here~nder 

may-be (1) An applicant for or recipient of assistance may 

not be required to execute an agreement £or creating a lien 

on his real property. 

~ Ne ~ lien may be imposed against the real or 

personal property of an individual prior to his death en 

aeeottnt for recovery of medical assistance paid or to. be 

paid on his behalf texeept-pt:trst:te~t-~o-the-j~d9ment-of-a 

eot:trt-en-a~~eunt-o£-be~efi~s-~~eorreetly-paid-o~--behaif--o£ 

the--±ndivid~ait~--~here--may--be--no-adjustme~t-or-reeovery 

texeeptr-in-the-ease~o£-an-individuai-who-wa~--65--year~--o£ 

89e--er--oider--whe~--he--reeeived--the-as~±stan~er-£roM-his 

e~~dte-aMd-then--oniy--after--the--dea~h--ot--h±~--st:trv±ving 

~po~~e,--i£-any,-and-only-at-a-t±me-when-he-ha~-~o-~ttrvivi~9 

ch±id-whe-±s-t:tnder-age-18-or-is--bi±~d--or--permane~tiy--and 

totally--di~abledt--of-any-medieal-as~i~tanee-eorreetiy-paid 

on-behal£-o£-an-indiv±d~aio--~o--the--exte~t--~eee~~ary--£or 

reimbttrsement--o£--med±eai-assi~ta~ee-paid-to-an-±~dividuai7 
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~h~-depar~m~ftt-o£--~oeial--aftd--reh8bili~ae~en--ser¥iees--is 

s~brogaeed-~o-~he-rights-o!-the-individ~al-to-reeever-from-a 

third--party--vho-may-be-i~able-to-pay-the-med~eal-expenses, 

as-provide&-in-53-i-6li• under this chapter only: 

(a) pursuant to a judgment of a court for recovery of 

assistance incorrectly paid on behalf of the recipient; or 

(b) on a third-party recovery as provided in 53-2-612. 

(3} (a) The department may recover medical assistance 

correctly paid on behalf of a recipient only; 

(i) as provided in 53-2-611, except that it may not 

recover for any assistance paid on behalf of a recipient for 

services provided before he reached age 65; or 

(ii) as provided in 53-2-612. 

(b) The department may recover under 53-2-611 only: 

(i) after the death of the recipient's surviving 

spouse, if anyi and 

(ii) if there is no surviving child of the recipient 

who is under age 21, blind, or permanently and totally 

disabled. 

l!L Recoveries ~haii ~ be prorated to the federal 

government and the state in the proportion to which each 

contributed to the medical assistance. Recovery for medical 

assistance paid prior to July 1, 1974, shall be prorated to 

reimburse the county share of participation. The provisions 

of this section are hereby extended to provide for the 
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recovery of all medical assistance paid under this part and 

likewise to all medical aid to the aged assistance paid by 

the department of social and rehabilitation services during 

the period of time July 1, 1965, through June 30, 1967." 

Section 3. section 53-2-611, MCA, is amended to read: 

•sJ-2-611. Recovery from recipient•s estate. (1) Upon 

the death of any recipient of ptlbi~e-8ssis~eftee--other--~~en 

sid--to--ram±l±e~--with-depend~nt-ehildr~n-o~-generei-~~lie£ 

medical assistance under Title 53, chapter 6, part 1, the 

department shall execute and present a claim against the 

estate of such person within the time specified in the 

published notice to creditors in the estate matter for the 

total amount of assistance paid under this title, separately 

stating there~n the amount of all assistance paid £rom--sftd 

~after July 1, 1953. The department's cla:m is subject 

to the limitations specified in 53-6-143(3). 

tit--~he-de~artment-shall-not-8ssert-it~--e%a±m--dtlri"9 

the-l±£etiMe-end-eont±n~ed-oee~pa"ey-of-8"y-reei-e~ta~e-of-a 

d~eea~ed--reeipient~~--es~ate--by--~he--~tl~vi¥in9--~pOtl~e-or 

dependent-as-e-home-~r-~e~±denee-tln!e3~-other--e!aima"t~--or 

persons-shail-have-±nstittlted-proeeed±n9~-for-the-probate-of 

the--~stete--or--the--deeeased--reeip±ent,-i"-wh±eh-ea~e-the 

departme"t-she~l-fiie-its-eiaim-he~eo"der; 

t3t~ All ~~m~ money recovered hereu"der under this 

sectj.on from any source sha1:i must be distributed to the 
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l county and to the general fund of the state of Montana as 

2 ~heir according to the county's or state's interests may 

3 appear. If the federal law so requires, the federal 

4 government shai%--be is entitled to a share of any amounts 

S collected h~reunder under this section in proportion to the 

6 amounts vhieh that it has contributed to the grants 

7 recovered7~ and-the The amount due the United States shall 

B must be promptly paid by the department to the United States 

9 government.'' 

10 NEW SECTION. Section 4. Repealer. Section 53-3-315, 

11 MCA, is repealed. 

12 NEW SECTION. Section 5. Extension of authority. Any 

13 existing authority to make rules on the subject of the 

14 provisions of [this act] is extended to the provisions of 

15 [this act]. 

NEW SECTION. Section 6. Effective date 16 

17 applicability -- retroactive applicability date. (1) 

18 act] is effective on passage and approval. 

[This 

19 ( 2) [Sect ions 1 and 4) apply to recoveries for 

20 personal injury that occurs, disease or illness that is 

21 diagnosed, or disability that commences on or after (the 

22 effective date of this act]. 

23 (3) [Sections 2 and 3] apply retroactively, within the 

24 meaning of 1-2-109. 

-End-
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