
HOUSE BILL NO. 87 

INTRODUCED BY KILPATRICK, RUSSELL 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

JANUARY 6, 1989 

JANUARY 19, 1989 

JANUARY 20, 1989 

JANUARY 21, 1989 

JANUARY 23, 1989 

JANUARY 24, 1989 

JANUARY 25, 1989 

JANUARY 26, 1989 

MARCH 2, 1989 

MARCH 3, 1989 

MARCH 6, 1989 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON HUMAN SERVICES & AGING. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 96; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



MARCH 8, 1989 

MARCH 9, 1989 

MARCH 16, 1989 

MARCH 21, 1989 

MARCH 30, 1989 

MARCH 31, 1989 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

CONFERENCE COMMITTEE REPORTED. 

IN THE SENATE 

CONFERENCE COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SECOND READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

THIRD READING, CONFERENCE COMMITTEE 
REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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/~~e BILL NO. _%_2__ 
INTRODUCED BY~~~~~-JY~~·NMO~Q~-------------------------

BY REQ;E~F THE DEPARTMENT 10F FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND CERTAIN 

DEFINITIONS WITHIN THE CHILD ABUSE, NEGLECT, AND DEPENDENCY 

LAW; AMENDING SECTION 41-3-102, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-3-102, M.CA, is amended to read: 

•41-1-102. Definitions. As used in this chapter, the 

following definitions apply: 

(1) ''Child'' or ''youth'' means any person under 18 years 

of age. 

(2} A.PI: "abl:i!ll!d Abuse_q_ or neglected child" means a 

child w~e!ll!-ftermal-physteel-o~-ml!ftte%-h~e%th-o~-wl!±fere who 

is harmed or threatened with harm by the acts or omissions 

of his parent or other person responsible for his welfare. 

(3) ''Harm to a child's health or welfare'' means the 

harm that occurs whenever the parent or other person 

responsible for the child's welfare: 

{a) inflicts or allows to be inflicted upon the child 

physical or mental injury,-±PI:ell:id±PI:g-±PI:;I:i~±es-~\:iste±~~~-es-e 

restllt-o£-exel!~s±ve-eo~pore%-pl:ift±shmeftt; 

~n>l..,""'•• cou~l 
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(b) commits or allows to be committed a-sex~ai-assa~lt 

aga~ftet-t~l!-ehild-or-explo±ee-the-eh±le-e~-e~iowe-~he--eh±id 

to--be-expioited-eo~-el!xl:ia~-ptlrpoeee-or-eomm±te-or-aliowe-to 

be-eemm±ttl!d-the-aet-or-sexl:iai-abl:iee-of-chiidren-ae--det~ned 

±PI:--ettbeeet±oft--t±t-o£-45-5-6%5 sexual abuse or exploitation 

of the child; 

(c) causes failure to thrive or otherwise fails to 

supply the child with adequate food or fails to supply 

clothing, shelter, education, or health care, though 

financially able to do so or offered financial or other 

reasonable means to do so~ 

(d) abandons the child by leaving him under 

circumstances that make reasonable the belief that the 

parent or other person does not intend to resume care of the 

child in the future or by willfully surrendering physical 

custody for a period of 6 months and during that period does 

not manifest to the child and the person having physical 

custody of the child a firm intention to resume physical 

custody or to make permanent legal arrangements for the care 

of the child: or 

(e) is unknown and has been unknown for a period of 90 

days and reasonable efforts to identify and locate the 

parents have failed. 

(4) ''Adequate health care'' means any medical or 

nonmedical remedial health care, including the prevention of 

-2- INTRODUCED BILL 
H817 
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psychological care 

authorized under state law. 
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treatment 

permitted 

Q[ 

or 

(5) ''Withholding of medically indicated treatment'' 

means the failure to respond to an infant's life-threatening 

conditions by providing treatment (including appropriate 

nutrition, hydration, and medication) that, in the treating 

physician's or physicians' reasonable medical judgment, will 

be most likely to be effective in ameliorating or correcting 

all such conditions. However, the term does not include the 

failure to provide treatment (other than appropriate 

nutrition, hydration, or medication) to an infant when, in 

the treating physician's or physicians' reasonable medical 

judgment: 

(a) the infant is 

comatose; 

chronically and 

(b) the provision of such treatment would: 

{i) merely prolong dying; 

irreversibly 

(ii) not be effective in ameliorating or correcting all 

of the infant's life-threatening conditions; or 

(iii) otherwise be futile in terms of the survival of 

the infant; or 

(c) the provision of such treatment would be virtually 

futile in terms of the survival of the infant and the 

treatment itself under such circumstances would be inhumane. 
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For purposes of this subsection, ''infant" means an infant 

less than 1 year of age or an infant 1 year of age or older 

who has been continuously hospitalized since birth, who was 

born extremely prematurely, or who has a long-term 

disability. The reference to less than l year of age may not 

be construed to imply that treatment should be changed or 

discontinued when an infant reaches 1 year of age or to 

affect or limit any existing protections available under 

state laws regarding medical neglect of children over ~ year 

of age. 

(6) ''Threatened harm to a child's health or welfare'' 

means imminent substantial risk of harm ~~~e child's 

health or welfare. 

(7) "A person responsible for a child's welfare" means 

the child's parent, guardian, or foster parent; a staff 

person pro_vi~ing care in a day-care facility; an employee of 

a public or private residential institution, facility, home, 

or agency; or any other person legally responsible fot the 

child's welfare in a residential setting. 

(8) ''Physical injury'' means death, permanent or 

temporary disfigurement, or impairment of any bodily organ 

or function and includes death, permanent or temporary 

disfigurement, and impairment of a bodily or~~ function 

sustained as a resul_t of excessive corporal_ I?!_:!_n_i_?_ttment. 

19) ''Mental injury'' means an identifiable anc! 

-4-
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substantial impairment of the child's intellectual or 

psychological functioning. 

(10) ''Dependent youth" means a youth: 

(a) who is abandoned; 

(b) who is without parents or guardian or not under 

the care and supervision of a suitable adult; 

(c) who has no proper guidance to provide for his 

necessary physical, moral, and emotional well-being; 

(d) who is destitute; 

(e) who is dependent upon the public for support: or 

(f) whose parent or parents have voluntarily 

relinquished custody of the child and whose legal custody 

has been transferred to a licensed agency. 

(11) ''Youth in need of care'' means a youth who is 

dependent, abused, or neglected as defined in this section. 

(12) "Department'' means the department of family 

services provided for in 2-15-2401. 

{13) "Limited emancipation" means a status conferred on 

a dependent youth by a court after a dispositional hearing 

in accordance with 41-3-406 under which the youth is 

entitled to exercise some but not all of the rights and 

22 responsibilities of a person who is 18 years of age or 

23 older. 

24 (14) ''Social worker" means an employee of the 

25 department of family services whose duties generally involve 
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the provision of either child or adult protective services, 

or both. 

(15) 11 Sexual abuse" means the commission of sexual 

assault, sexual intercourse without consent, indecent 

exposure, deviate sexual conduct, or incest, as described in 

Title 45, chapter 5, part 5. 

{16) "Sexual exploitation" means allowing, permitting, 

or encouraging a child to engage in a prostitution offense, 

as described in 45-5-601 through 45-5-603, or allowing, 

permitting, or encouraging sexual abuse of children as 

described in 45-5-62s.•• 

Section 2. Extension of authority. Any existing 

authority to make rules on the subject of the provisions of 

[this act] is extended to the provisions of [this act}. 

Section 3. Effective date-- applicability. [This act) 

is effective on passage and approval and applies to 

proceedings begun on or after that date. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB087, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to amend certain definitions within the child abuse, neglect, and dependency law; amending section 41-3-102, 
MCA; and providing an immediate effective date and an applicability date. 

ASSUMPTIONS: 
1. If HB 87 passes there is no fiscal impact as the bill only clarifies the definition in the child 

abuse, neglect and dependency law and will not increase of decrease the role of the department of 
Family Service in providing protective services. 

2. If HB 87 does not pass, the state will not be in compliance with federal definitions of child abuse 
and neglect and will lose the federal Child Abuse and Neglect Grant of $65,000. 

FISCAL IMPACT: 

If HB 87 does not pass the state will lose $65,000 in federal grant revenue. 

, _ _ 1-f;.:r; 
--- - . 

Fiscal Note for HB087 , as introduced 

H S 8'7 



51st Legislature HB 0087/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED BY COMM. ON 
HUMAN SERVICES AND AGING 

HOUSE BILL NO. 87 

INTRODUCED BY KILPATRICK, RUSSELL 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND CERTAIN 

DEFINITIONS WITHIN THE CHILD ABUSE, NEGLECT, AND DEPENDENCY 

LAW; AMENDING SECTION 41-3-102, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-3-102, MCA, is amended to read: 

•41-3-102. Definitions. As used in this chapte~, the 

following definitions apply: 

(l) "Child'' or ''youth'' means any pe~son under 18 yea~s 

of age. 

(2} An "ab1:1~ed Abused or neglected child" means a 

child who~e-normal-phy~±eal-or-mentai-health-or-weiEare wno 

WHOSE NORMAL PHYSICAL OR MENTAL HEALTH OR WELFARE is harmed 

or threatened with harm by the acts o~ omissions of his 

parent or other person responsible for his welfa~e. 

( 3) ''Harm to a child's health or welfare'' means the 

harm that occurs wheneve~ the parent or other pe~son 

responsible for the child's welfare: 

(a) inflicts or allows to be inflicted upon the child 

physical or mental injury,-ineltldi"9-i"jtlr~e~-~tl~tained-a~-e 

~n• , .. .,,.,,"• councd 
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resttlt-of-exee~s±ve-eorpo~8l-ptlni~hment; 

(b) commits or allows to be committed a-~exual-a~~atlit 

498±n~~-~ne-eh~!d-o~-explo±t~-the-eh~l0-or-al~ow~-the--eh±ld 

te--be-exp!o±ted-for-~extlal-pttrpo~e~-or-eommit~-o~-allow~-to 

e~-eommitted-the-act-of-~extt~i-sbtl~e-of-eh±ld~en-a~--Oe£ined 

tn--stlbseet±on--tlt-of-45-5-6~5 sexual ??~se or exploitation 

of the child; 

(c) causes failure to thrive or otherwise fails to 

supply the child with adequate food o~ fails to supply 

clothing, shelter, education, or health care, though 

financially able to do so or offered financial or other 

reasonable means to do so: 

(d) abandons the chi 1d by leaving him under 

circumstances that make reasonable the belief that the 

parent or other person does not intend to resume care of the 

child in the future or by willfully surrendering physical 

custody for a period of 6 months and during that period does 

not manifest to the child' and the person having physical 

custody of the child a firm intention to resume physical 

custody or to make permanent legal arrangements for the care 

of the child; or 

(e) is unknown and has been unknown Eo~ a period of 90 

days and reasonable efforts to identify and locate the 

parents have failed. 

(4} "Adequate health care" means any medical or 

-2- HB 87 
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nonmedical remedial health care, including the prevention of 

the withholding of medically indicated treatment or 

medically indicated psychological care permitted or 

authorized under state law. 

(5) "Withholding of medically indicated treatment" 

means the failure to respond to an infant's life-threatening 

conditions by providing treatment (including appropriate 

nutrition, hydration, and medication) that, in the treating 

physician's or physicians' reasonable medical judgment, will 

be most likely to be effective in ameliorating or correcting 

all such conditions. However, the term does not include the 

failure to provide treatment (other than appropriate 

nutrition, hydration, or medication) to an infant when, in 

the treating physician's or physicians' reasonable medical 

judgment: 

(a) the infant is chronically and 

comatose; 

(b) the provision of such treatment would: 

(i) merely prolong dying; 

irreversibly 

(ii) not be effective in ameliorating or correcting all 

of the infant's life-threatening conditions: or 

(iii) otherwise be futile in terms of the survival of 

the infant; or 

(c) the provision of such treatment would be virtually 

futile in terms of the survival of the infant and the 
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treatment itself under such circumstances would be inhumane. 

For purposes of this subsection, "infant" means an infant 

less than 1 year of age or an infant 1 year of age or older 

who has been continuously hospitalized since birth, who was 

born extremely prematurely, or who has a long-term 

disability. The reference to less than 1 year of age may not 

be construed to imply that treatment should be changed or 

discontinued when an infant reaches 1 year of age or to 

affect or limit any existing protections available under 

state laws rega~ding medical neglect of children over 1 year 

of age. 

( 6) ''Threatened harm to a child's health or welfare'' 

means imm±~e~t IMMINENT AND substantial risk of harm to the 

child's health or welfare. 

( 7) ''A person responsible for a child's welfare'' means 

the child's parent, guardian, or foster parent; ~ ~!~ff 

person providing care in a -~ay-care___!~~-~-~_!Yi_ an employee of 

a public or private residential institution, facility, home, 

or agency; or any other person legally responsible for the 

child's welfare in a residential setting. 

(8) "Physical injury" means death, permanent or 

temporary disfigurement, or impairment of any bodily organ 

or function and includes death, permanent O_!_ !-_~mE_C?!_~ 

dis_t'igurernenl, and impairment at __ ~ bodi!_y t::?:rgan or ~uncti~!"l 

sustained as a !~~l!_lt of excessive~o__£~_!__:~~~~_.::_!_. 

-4- llB 87 
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{ 9) "Mental injury" 

substantial impairment 

psychological functioning. 

of 

means an 

the child's 

(10) "Dependent youth" means a youth: 

(a) who is abandoned; 

HB 0087/02 

identifiable and 

intellectual or 

(b) who is without parents or guardian or not under 

the care and supervision of a suitable adult; 

(c) who has no proper guidance to provide for his 

necessary physical, moral, and emotional well-being; 

{d) who is destitute; 

(e) 

(f) 

who is dependent upon the public for 

whose parent or parents have 

relinquished custody of the child and whose 

has been transferred to a licensed agency. 

support; or 

voluntarily 

legal custody 

{11) ''Youth in need of care'' means a youth who is 

dependent, abused, or neglected as defined in this section. 

(12) "Department" means the department of family 

services provided for in 2-15-2401. 

(13) "Limited emancipation" means a status conferred on 

a dependent youth by a court after a dispositional hearing 

in accordance with 41-3-406 under which the youth is 

entitled to exercise some but not all of the rights and 

responsibilities of a person who is 

older. 

(14) ••social worker'' means an 

-5-
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department of family services whose duties generally involve 

the provision of either child or adult protective services, 

or both. 

115) "Sexual a~use" means the commission of sexual 

assault, sexual intercourse without consent, indecent 

exposure, deviate sexual conduct, or incest, as 9escribed in 

Title 45, chapter 5, part 5. 

(16) "Sexual exploitation" means al~owing, permitting, 

or encouraging a child to engage in a prostitution off~_n_s_e, 

as de~cribed in 45-5-601 through 45-5-603, or al~owing, 

permitting, or encouraging sexual abuse of children as 

described in 45-5-625." 

NEW SECTION. Section 2. Extension of authority. Any 

existing authority to make rules on 

provisions of (this act] is extended to 

[this act]. 

NEW SECTION. Section 3. Ef feet i ve 

the subject of the 

the provisions of 

date 

applicability. [This act] is effective on passage and 

approval and applies to proceedings begun on or after thdt 

date. 

-End-
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HOUSE BILL NO. 87 

INTRODUCED BY KILPATRICK, RUSSELL 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND CERTAIN 

DEFINITIONS WITHIN THE CHILD ABUSE, NEGLECT, AND DEPENDENCY 

LAW; AMENDING SECTION 41-3-102, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-3-102, MCA, is amended to read: 

•41-1-102. Definitions. As used in this chapter, the 

following definitions apply: 

( 1) '"Child" or .. youth" means any person under 18 years 

of age. 

(2) Att "abt1sed Abused or neglected child" means a 

child whese-fterma%-pkysieal-or-mental-health-or-welfar~ whe 

WHOSE NORMAL PHYSICAL OR MENTAL HEALTH OR WELFARE is harmed 

or threatened with harm by the acts or omissions of his 

parent or other person responsible for his welfare. 

(3) "Harm to a child's health or welfare" means the 

harm that occurs whenever the parent or other 

responsible for the child's welfare: 

person 

(a) inflicts or allows to be inflicted upon the child 

physical or mental injury,-inelufting-in;uries-sustained-as-a 

~,....,.,, .. c....a~ 
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resai~-ef-e•ee~~ive-eorporal-punishmen~l 

(b) commits or allows to be committed a-~~x~e%-a~soult 

a~ain~t-the-ehiid-er-e•pieite-the-ehild-or-ollows-the--ehi%d 

to--be-exploited-fer-se•ual-p~rposes-or-eemm±t~-or-ailows-te 

be-eemmitteft-~he-aet-ef-~exuol-abuse-o£-ehildre"-as--ftefined 

in--sabseetion--tlt-of-45-5-6iS sexual abuse or exploitation 

of the child; 

(c) causes failure to thrive or otherwise fails to 

supply the child with adequate food or fails to supply 

clothing, shelter, education, or health care, though 

financially able to do so or offered financial or other 

reasonable means to do so; 

(d) abandons the child by leaving him under 

circumstances that make reasonable the belief that the 

parent or other person does not intend to resume care of the 

child in the future or by willfully surrendering physical 

custody for a period of 6 months and during that period does 

not manifest to the child and the person having physical 

custody of the child a firm intention to resume physical 

custody or to make permanent legal arrangements for the care 

of the child; or 

(e) is unknown and has been unknown for a period of 90 

days and reasonable efforts to identify and locate the 

parents have failed. 

(4) "Adequate health care" means any medical or 

-2- HB 87 
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nonmedical remedial health care, including the prevention of 

the withholding of medically indicated treatment or 

medically indicated psychological care permitted or 

authorized under state law. 

( 5) •withholding of medically indicated treatment" 

means the failure to respond to an infant's life-threatening 

conditions by providing treatment (including appropriate 

nutrition, hydration, and medication) that, in the treating 

physician's or physicians' reasonable medical judgment, will 

be most likely to be effective in ameliorating or correcting 

all such conditions. However, the term does not include the 

failure to provide treatment (other than appropriate 

nutrition, hydration, or medication) to an infant when, in 

the treating physician•s or physicians• reasonable medical 

judgment: 

(a) the infant is chronically and irreversibly 

comatose; 

(b) the provision of such treatment would: 

(i) merely prolong dying; 

(ii) not be effective in ameliorating or correcting all 

of the infant•s life-threatening conditions; or 

(iii) otherwise be futile in terms of the survival of 

the infant; or 

(c) the provision of such treatment would be virtually 

futile in terms of the survival of the infant and the 

-3- HB 87 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0087/02 

treatment itself under such circumstances would be inhumane. 

For purposes of this subsection, 11 infant 11 means an infant 

less than 1 year of age or an infant 1 year of age or older 

who has been continuously hospitalized since birth, who was 

born extremely prematurely, or who has a long-term 

disability. The reference to less than 1 year of age may not 

be construed to imply that treatment should be changed or 

discontinued when an infant reaches 1 year of age or to 

affect or limit any existing protections available under 

state laws regarding medical neglect of children over 1 year 

of age. 

( 6) 11 Threatened harm to a child's health or welfdre'' 
------------ -----

means immift@ft~ IMMINENT AND substantial risk of harm to the ------

child1S health or welfare. 

(7) 11 A person responsible for a child's welfare" means 

the child 1 s parent, guardian, or foster parent; a staff 

~rson providing care in a day-care facil~ an empluyee of 

a public or private residential institution, facility, home, 

or agency; or any other person legally responsible for the 

child's welfare in a residential setting. 

(8) "Physical injury" means death, permanent or 

temporary disfigurement, or impairment of any bodily organ 

or function and includes death, per!!l~~_!l_t:___ -~-r ·- ~-~f!l.Pt?.!".~~_y 

disfigurement, and impairment of a bodily _ _£!~-\)~- ~~~!_~_!-~on 

sustained as a result of excessive corE~.E~!_ __ _E~!~~~h~e~~!. 
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( 9) .. Mental injury.. means an identifiable and 

substantial impairment of the child's intellectual or 

psychological functioning. 

( 10) "Dependent youth" means a youth: 

(a) who is abandoned; 

(b) who is without parents or guardian or not under 

the care and supervision of a suitable adult; 

(c) who has no proper guidance to provide for his 

necessary physical, moral, and emotional well-being; 

(d) who is destitute; 

(e) who is dependent upon the public for 

(f) whose parent or parents have 

relinquished custody of the child and whose 

has been transferred to a licensed agency. 

(11) 11 Y'outh in need of care" means 

support: or 

voluntarily 

legal custody 

a youth who is 

dependent, abused, or neglected as defined in this section. 

(12) "Department" means the department of family 

services provided for in 2-15-2401. 

(13) "Limited emancipation" means a status conferred on 

a dependent youth by a court after a dispositional hearing 

in accordance with 41-3-406 under which the youth is 

entitled to exercise some but not all of the rights and 

responsibilities of a person who is 18 years of age or 

older. 

(14) "Social worker" means an employee of the 
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department of family services whose duties generally involve 

the provision of either child or adult protective service~, 

or both. 

(15) "Sexual abuse 11 means the commission of sexual 

assault, sexual intercourse without consent, indecent 

exposure, deviate sexual conduct, or incest, a~~ de~_£r_:_!_~ed ~--i!! 

Title 45, chapter 5, part 5. 

(16) "Sexual exploitation .. means allowing, permitting, 

or encouraging a child to engage in a prostitution offense! 

as described in 45-5-601 through 45-5-603, or allow~~~ 

permitting, or encouraging sexual abuse of children as 

described in 45-5-625. 11 

NEW SECTION. Section 2. Extension of authority. Any 

existing authority to make rules on 

provisions of [this act} is extended to 

[this act). 

NEW SECTION. Section 3. Effective 

the subject of the 

the provisions of 

date 

applicability. 

approval and 

date. 

[This act} is effective on passage and 

applies to proceedings begun on or after thdt 

-End-
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SENATE STANDING COMMITTEE REPORT 

Harch l, 1989 

1-!R. PRESIDENT: 
We, your ~omm1:tee on JJdiciary, ~aving had under cons1derat1on 

HB 87 (third read1ng copy-- blue), respectfully report that HB 87 
be amended and as so amended be concurred 1n: 

1. Page 4, line 13. 
Follow1ng: "i'llllftlfleflt'' 

Stnke: "IMMINENT AND" 

AND AS AMENDED BE CONCURRED IN 

Sponsor: K1lpatr1ck (Halllqan) 

SENATE 
scrhb087.301 



CONFEREN~E COMMITTEE REPORT 
HOUSE BILL 87 

MR. PRESIDENT AND MR. SPEAKER 

Report No. 1 
March 16, 1989 

Page 1 of ~ 

We, your Joint Conference Conunittee on HOUSE ·BILL 87 met · 
and recommend that this Conference Committee report be adopt~d 
and that HOUSE BILL 87 (reference copy -- salmon) be amended 
as indicated 1n the INSTRUCTIONS. 

FOR THE SENATE FOR THE HOUSE 

We Considered: The Senate eomm!ttee on Judiciary amendment$ to 
the third reading copy dated March 1, 1989. 

INSTRUCTIONS: The House accept the Senate amendments and that 
the reference copy of the bill be accepted. 

-END-

ADOPT 

/1887 
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HOUSE BILL NO. 87 

INTRODUCED BY KILPATRICK, RUSSELL 

BY REQUEST OF THE DEPARTMENT OF FAMILY SERVICES 

A BILL FOR AN ACT ENTITLED: ''AN ACT TO AMEND CERTAIN 

DEFINITIONS WITHIN THE CHILD ABUSE, NEGLECT, AND DEP~NDENCY 

LAW; AMENDING SECTION 41-3-102, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.'" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-3-102, M.CA, is amended to read: 

11 41-3-102. Definitions. As used in this chapter, the 

following definitions apply: 

( 1) ''Child'' or ''youth'' means any person under 18 years 

of age. 

( 2) A.n "ebtl!!ed Abused or neglected child" means a 

child w~ose-norma±-phy~~ee~-o~-men~8±-~ealth-or-weifare who 

WHOSE NORMAL PHYSICAL OR MENTAL HEALTH OR WELFARE is harmed 

or threatened with harm by the acts or omissions of his 

parent or other person ~esponsible for his welfare. 

(3} ''Harm to a child's health or welfare'' means the 

harm that occurs whenever the parent or other person 

responsible for the child's welfare: 

(a) inflicts or allows to be inflicted upon the child 

physical or mental injury 7-inel~ding-±nj~~ie~-~tt~t~in~d-~~-B 

~• ••••"•"•• Cou~;, 
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~estl±t-e~-exee~~i~e-eorporal-pttni~hmen~; 

(b) commits or allows to be committed a-~exual-a~saul~ 

a9a~n~~-~he-eh~id-~~-expioit~-~he-ehild-or-atlow~-the--ehiid 

to--be-expioited-for-sexual-ptlrposes-e~-eommit~-o~-aitow~-to 

be-eomm±ttea-the-aet-o£-~extt~i-abu~e-of-ehildre~-as·--def±ned 

tn--sttbseetion--t±t-of-45-5-6i5 sexual abuse or exploitation 

of the child; 

(c) causes failure to thrive or otherwise tails to 

supply the child with adequale food or fails to supply 

clothing, shelter, educatinn, ar health care, th~Jugh 

financially able to do sc or offered firl~nc_d ~Lher 

reasonable means to do so; 

(d) abandons the cr.lld by leaving him under 

circumstances that mdke reasonable the belief that the 

parent or other person do~s not intend tc resume care of the 

child in the future or by willfully surrendering physical 

custody for a period of 6 months and during that period does 

not manifest to the child and the person havinq physical 

custody of the child a firm intention to resume physical 

custody or to make permanent legal arra11gement5 for the care 

of the child; or 

(e) is unknown and has been unk11Cwn for a period of 90 

days and reasonable efforts to identi:y and locate the 

parent~ have failed. 

( 4) "Adequate health care" means any medical or 

-2- HB 87 
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nonmedical remedial health care, including the prevention of treatment itself under such circumstances would be inhumane. 

the withholding of medically indicated treatment or For purposes of this subsection, ''intan~·· means an infant 

LT.edically indicated psychological care permitted or 3 less than l year of age or an infant 1 year of age or older 

4 au:horized under state law. 4 who has been cont~nuously hospitalized since birth, who was 

I 5 J '
1Withholding of medically indicated treatment'' born extremely prematurely, or who has a long-term 

6 mea~s the failure Lo respond to an 1nfant's life-threatening 6 disability. The reference lo le~s than year of age may not 

conditiur.s by providing treatmenl (including appropriate 7 be construed to imply that treatment shOtlld be changed or 

8 n~trition, hydration, and medication) that, in the treating 8 discontinued when an infant reaches l year of age or to 

9 physician's or physicians' reasonable medical judgment, will 9 affect or limit any existing protection~ available under 

10 be most likely to be pffective 1n ameliorating or correcting 10 ~tate laws regarding medical neglect of children over 1 year 

ll dll such conditions. However, the term does not include the 1 1 of ctge. 

12 failure to provide treatment (other than appropriate l2 ! 6 I ''Threa~ened harm to d ch1ld's healr~ ,, c.! ..J.:: t:: •• 

"3 nut:iti~n, hydration, or medication) to an infant when, in 13 means 'tmrn:t-nent IMMfNEN'f-ANB s·u.bstant ial : i.sk CJf harm the 

14 the treat1ng physician's or physician~· reasonable medical 14 c~i:d's ~ealth or welfare. 
~-----

15 jLldgment: 15 (7) ''A persor1 responsib~e for a child's welfare'' means 

16 I a) the infant is chronica~ly and 1rreversibly 16 the child's parenL, guardian, or foster parent; e___~staff 

17 comatose; 17 ~-~son _p_~ovi~ E~-~-~__Q__ay-car_e f_~cility.!__ an employee of 

18 (b) the provision of such treatment would: 18 a publ1c or private resident1al institution, facility, home, 

19 {i) merely prolong dying; 19 or agency; or dllY other person legally responsible for the 

20 (11) not be effective in ameliordti11g or corrccl1ng all 20 chi lrl':.; ·,..·clfdre i.n a residcnlial setting. 

21 of the infant's life-threatening cor1ditions; or 2l (8) "Phy~ical injury'' means death, permanent or 

22 (iii} otherwise be tutile in terms of the survival of 22 temporary disfigurement, or impairment ot any bodily organ 

23 the infant; or 23 or function and includes death, ___,[2_~- f'!l__C!_!_~~~t ___ ?__!" ____ te~p:)[_.3__!:__Y 

24 (c) the provision of :::;uch treatment would be virtually 24 dis_%_!9_~~l!len~--~nd i_!!!E_~irment ~-a boiiJ-Y !:J.!_9..~.0__E_~n_\:..!':.._ion 

25 tutile in terms of the survival of the infant and the 25 ~~.!:<!l.IJed __ ~_§ __ a r E>su l t of_ -~-x-~ssl_ v~ _ c:_q!:£~r? l ~·._l:_?_!':!fle~!. 
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( 9) "Mental injury" means an identifiable and 

substantial impairment of the child's intellectual or 

psychological functioning. 

(10) "Dependent youth" means a youth: 

(a) who is abandoned; 

(b) who is without parents or guardian or not under 

the care and supervision of a suitable adult; 

(c) who has no proper guidance to provide for his 

necessary physical, moral, and emotional well-being; 

(d) who ~s destitute; 

(e) who is dependent upon the public for support; or 

(f) whose parent or parents have voluntarily 

relinquished custody of the child and whose legal custody 

has been transferred to a licensed agency. 

(11) ''Youth in need of care'' means a youth who is 

dependent, abused, or neglected as defined in this section. 

(12) "Department 11 means the department of family 

services provided for in 2-15-2401. 

(13) ''Limited emancipation" means a status conferred on 

a dependent youth by a court after a dispositional hearing 

in accordance with 41-3-406 under which the youth 1s 

22 entitled LO exercise some but not all of the rights and 

23 responsibilities of a person who is 18 years of age or 

24 older. 

25 (14) "Social worker" means an employee of the 
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department of family services whose duties generdlly involve 

the provision of either child or adult protective services, 

oc both. 

( 15) "Sexual abuse" means the co[Ml.ission of sexual 

assault, sexual intercourse -~~~out consent, indecent 

exposure, deviate sexual conduct, or incest, as described in 

Title 45, chapter 5, part 5. 

1._l.6~ "Sexu~l ~~citation" means allowin~rmitting, 

or encouraging a child to ~in a prostitution offense, 

as desc:_£i_~~~---~f!: ~-5-5-f?9_l. __ !!!I_~u__g_b_ 45-5-603, or ---~l __ l_~!-'_i_!19_! 

permitting, or encouraging sexual abuse ot en~ ~-:ieeE~ as 

described in 45-5-625." 

NEW SECTION. Section 2. Extension of duthority. Any 

existing authority to make rules on the subject of the 

provisions of [this actl is extended to the provisions of 

[this act]. 

NEW SECTION. Section 3. Effective date 

applicability. (This act] is effectiv~ un pas3age and 

approval and applies to proceedings begun on oc after that 

da~e. 

-End-
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