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BILL KO. 75§ y2
INTRODUCED
“Plonacts

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE SALE OF
THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND FUND TO
THE HIGHEST RESPONSIBLE BIDDER; PROVIDING FOR A  SALE
PROCEDURE; PROVIDING FOR DISPOSITION OF THE PROCEEDS OF THE
SALE; PROVIDING FOR AN ASSIGNED APPORTIONMENT TO INSURERS OF
INSURANCE COVERAGE FOR HIGH-RISK EMPLOYERS;  AMENDING
SECTIONS  39-71-102,  39-71-103,  39-71-116,  39-71-201,
39-71-206, 39-71-308, 39-71-401, 39-71-403,  39-71-410,
39-71-502,  39-71-504,  39-71-505, 39-71-515, 39-71-908
THROUGH  39-71-911, 39-71-913, 39-71-1004,  39-71-2201,

39-71-2206, AND  39-72-310, MCA; REPEALING  SECTIONS
39-71-2301 THROUGH  39-71-2308  AND 35-71-2321 THROUGH

39-71-2327, MCA; AND PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. 8ale of state workers'
compensation insurapce plan and Ffund. (1) The governor
shall, within 180 days after the effective date of this
section, sell the state workers' compensation insurancs plan
and fund created and provided for in Title 39, chapter 71,

part 23, and referenced in other provisicens of Title 39,

chapter 71. The governor shall make a request for bids and

@ana tegisiative Council
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'shall ensure that the request is adequately publicized in

the press, major financial publications, and the financial
and insurance industries. All advertisements must be
published within 60 days after the effective date of this
section. Interested parties must be allowed 60 days from the
date the last advertisement is published to submit proposals
for purchase. The sale must be to the responsible insurance
or other company submitting the highest bid.

{2) Each bid proposal must contain an agreement to
purchase the plan and fund in cash and be accompanied by
security in the amount of 2% of the bid. The security must
be in cash, cashier's check, certified check, bank money
order, or bank draft and must be drawn on a bank located in
Montana or consist of a bond or bonds executed by a surety
authorized to do business in Montana. If a bid is accepted
and the bidder fails to consummate the sale, the security is
forfeited to the state and must be deposited in the general
fund. The security must be returned to bidders whose bkids
are not accepted.

(3) The governor shall submit each bid propcsal to the
legislative audit committee upon its receipt. The committee
shall review the proposals and submit comnents to the
governor on the qualifications of each bidder.

(4) A responsible prospective bidder who demonsirates

the financial ability to purchase the fund and plan is
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entitled to fully inspect the public recocrds of the fund and
plan and of the division of workers' compensation under
39-71-221 through 39-71-224, including data banks and raw
data, and shall be given copies of the last four reports
printed under 39-71-210, any earlier reports requested by
the bidder, and a copy of each audit of any type performed
by the legislative audit committee since January 1, 1980,
relating to either the fund and plan or the division of
workers' compensation, or both.

(5) The successful bidder is entitled to the Einancial
assets, future business, and books, records, and papers
(whether written, typed, computerized, or in any other form)
of the plan and fund. He is not entitled to the physical
plant, equipment, furniture, computer facilities, and like
items. The successful bidder must pay all c¢laims that are
awarded and unpaid on the date of the sale or that are
pending on the date of the sale and are awarded .after the
date of the sale.

{6} The proceeds of the sale must be deposited in the
general fund.

NEW SECTION. Section 2., Assigned risk plan. {1l) The
division shall promulgate and administer a plan for the
equitable apportionment among plan No. 2 insurers of
coverage required by this chapter for employers who were

unable to procure coverage through ordinary methods.
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{2) All plan No. 2 insurers shall subscribe tc and
participate in the assigned risk plan.

(3) If a plan No. 2 insurer refuses to accept its
equitable apportionment under the assigned risk plan, the
commissioner of insurance may suspend or revoke the
insurer's authority to issue worker's compensation coverage
contracts in this state.

Section 3. Section 39-71-102, MCA, is émended to read:

"39-71-102. Reference to plans. Whenever compensation
plan No. 1y or Ne. 2 f-oe-3 is referred to, such reference
also includes all other sections which are applicable tc the
subiect matter of such reference."

Section 4. Section 33-71-103, MCA, is amended to read:

"39-71-103. Compensation provisions. The compensation
provisions of this chapter, whenever referred to, shall be
held to include the provisions of compensation plan No. 1y
and No. 27-or-3 and all other sections of this chapter
applicable to the same or any part thereof."”

Section 5. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as

defined and established annually by the Montana department
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of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the division of
workars' compensation prior to July 1 of each year.

(2) “Beneficiary" means:

(a) a surviving wife ¢or husband;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 25 years who
is a full-time student in an accredited school;

{d) an invalid c¢hild over the age of 18 years who is
deéendent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upon the decedent for
support at the time of the injury {however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsectioﬁs (2)(a) through {[2){d} of this secticn, exists);
and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined in subsections (2)(a) through (2)(e) of this
section, exists).

{3y "Casual employment” means employment not in  the
usual course of trade, business, profession, or occupation

of the employer. Any perscn hauling or assisting in hauling
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of sugar beets or grains, in case of emergency, is
considered engaged in casual employment.

(4) "Child" includes a posthumous child, a dependent
thPChild, a child legally adopted prior to the injury, and
an iliegitimate child legitimized prior to the injury.

(5} "Division" means the division of workers'
compensation of the department of labor and industry
provided for in 2-15-1702. -

(6) "Fiscal year"” means the period of time between
July 1 and the succeeding June 30.

{7) ‘"Husband" or "widower" means only a husband or
widower living with or legally entitled to be supported by
the deceased at the time of her injury.

(8) "Insurer" means an employer bound by compensation
plan No. 1, an insurance ccmpany transacting business under
compensation plan No., 2, the-tndustriat-insurance-account
under-compeasation-ptan-Nos-37 or the wuninsured employers'
fund pravided for in part 5 of this chapter.

{9) "Invalid" means one who is physically or mentally
incapacitated.

(10) "Order" means any decision, rule, direction,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.

{11) "pPayrell", “anpunal payrell", or "annual payroll

for the preceding year" means the average annual payraoll of

-G—
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the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar year, 12 times the average
monthly payroll for the current year; providedr that an
estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to be adjusted by additional
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.

{12) "Permanent partial disability" means a condition
resulting from injury as defined in this chapter that
results in the actual loss of earnings or earning capability
less than total that exists after Lhe injured worker is as
far restored as the permanent character of the injuries will
permit. Disability shall be supported by a preponderance of
medical evidence.

(13) “Permanent total disability" means a condition
resulting from injury as defined in this chapter that
results in the loss of actual earnings or earning capability
that exists after the injured worker is as far restored as
the permanent character of the injuries will permit and
which results in the worker having no reasonable prospect of
finding regular employment of any kind in the normal labor
market. Disability shall be supported by a preponderance of

medical evidence.
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(14) The term “"physician" includes "surgeon” and in
either case means one authorized by law to practice his
profession in this state.

{15) "The plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

(16) "Public corporation" means the state or any
county, municipal corporation, school district, city, city
under commission form o©f government or special charter,
town, or village,

{17) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(18) "Reasonably safe tocls and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

(19) "Tempcrary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker is as far restored as the permanent character of the
injuries will permit. A worker shall be paid temporary total

disability benefits during a reascnable period of
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retraining, DRisability shall be supported by a preponderance
of medical evidence.

(20) "Wages" means the average gross earnings received
by the employee at the time of the injury for the usual
hours of employment in a week, and overtime is nét to be
considered. Sick leave benefits accrued by employees of
public corporationsy as defined by subsection (18) of this
sectiony are considered wages.

(21) "wife" or "widow" means only a wife or widow
living with or legally entitled to be supported by the
deceased at the time of the injury.

(22) "Year", unless otherwise specified, means calendar
year "

Section 6, Section 39-71-201, MCA, is amended to read:

"39-71-201. Administration Efund. (1} A workers'
compensation administration fund is established out of which
all costs of administering the Workers' Compensation and
Occupational Disease Acts and the various occupational
safety acts the division must administer are to be paid upon
tawful appropriation. The following moneys collected by the
divisicon shall be deposited in the state treasury to the
credit of the workers' compensation administrative fund and
shall be wused for the administrative expensas of the
division:

(a) all fees and fines provided 1in 39-71-205 and

—-9—

10

11

12

13

14

15

16

17

18

19

24

25

LC 0458/01

39-71-304;
{b) all fees paid for inspection of boilers and

issuance of licenses to cperating engineers as required by

law;

(c} all fees paid from an assessment on each plan HNo.
1 employery and plan No. 2 insurery-and-plan-Nez-37-the
state-itnsurance--fund, The assessments shall be levied

against the preceding calendar year's gross annual payroll
of the plan No. 1 empleyers and the gross annual direct
premiums collected in Montana on the policies of the plan
No. 2 insurers, insuring employers covered under the
chapter, during the preceding calendar year. However, no
assessment of the plan No. Ll employer or plan No. 2 insurer
shall be less than $200. The assessments shall be sufficient
to fund the direct costs identified to the three two plans
and an equitable portion of the indirect costs based on the
ratio of the preceding fiscal year's indirect costs
distributed to the plans using proper accounting and cost
allecation procedures. Pran--Hor~-3--ahall--be-assessed-an
ameunc-sufficitent-to-fund-its-direct-costs-and-an--agquitabie
pertien--of--the-indirect-costs-as-referred-to-above: Other
sources of revenue, including unexpended {funds from the
preceding fiscal year, shall be used to reduce tre costs
pafore levying the assessments,

{2) The administration fund shall be debited with

~-10-
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expenses incurred by the division in the general
administration of the provisions of this chnapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, as
brovided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the division either within
or without the state.

(3) Disbursements from the administration money shall
be made after being approved by the division upon claim
therefor.”

Section 7. Section 39-71-206, MCA, is amended to read:

“39-71-206. Legal advisers of division. +%3 The
attorney general shall be the legal adviser of the division
and shall represent it in all proceedings whenever so
requested by the division or any member thereof.

t24--FThe-diviston-may;-in-the-investigatton-and-defense
of—cases-under-pian-Nor~3-of-the-Herkers!-Compensation—-heter
employ--auch--other—-attoeney—-or--tegat-adviser-as-it-deems
necessary-and--pay——for--the--same--ant--af-—-the—-induseriat
insurance-account~£n—the—expendab}e-trust»Eundr"

Section 8. Section 39-71-308, MCA, is amended to read:

"39-71-308. Neglect or refusal of public corporation
to file payroll reports -- arbitrary assessment by division,
Whenever any public corporation insured--by-—-the---state

compensation--insurance--fund neglects or refuses to file
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prescribed payroll reports of its employees, the division

may levy an arbitrary assessment upon such public
corporation in an amount of $§75 for each such assessment,
which assessments shall be collected in the manner provided
in khis chapter for the collection of assessments.”

Section 9. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection {2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee 1in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the

provisions of compensation plan Ne. 17 or No. 2y-or-3. Every

employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2} Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a} household and domestic employment;

(b) casual employment as defined in 39-71-116(3)
except employment of a volunteer under 67-2-105;

(¢) employment of members of an employer's family

-12-
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dwelling in the employer's household;

{d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home;

{e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

() any person performing services in return Ffor aigd
or sustenance only, except employment of a volunteer under
87-2-105;

(g) employment with any railrcad engaged in_interstate
commerce, except that railroad congstruction work shall be
included in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district.

{3y A sole proprietor ar working member of a

partnership who holds himself out or considers himself an

-13-
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independent contractor and who 1is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a 1license
issued by the board of realty regulation, or for services as
a direct seller engaged in the sale of consumer products to
customers primarily in the home must elect to be bound
perscnally and individually by the provisions of
compensation plan No. 17 or No., Z7-er~-3, but he may apply
to the division for an exemption from the Workers'
Compensation Act for himself. The application must be made
in accordance with the rules adopted by the division. The
division may deny the application only if it determines that
the applicant is not an independent contractor. Wwhen an
application is approved by the division, it is conclusive as
to the status of an independent contractor and precludes the
applicant from obtaining benefits under this chapter.

(4) Each employer shall post a sign in the workplace
at the locations where notices to employees are naormally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business oOr property of a third person while the employer

has access to or contiol over such place of business or

—-14-
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property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine Eor each citation."

Section 10. Section 39-71-403, MCA, is amended to
read:

"39-71-403. Pian-three-exciusive-for-state—agencies——-
etection Election of plan by sther public corporations. {3}
Where-a-state-agency-is-the-employar;-the-terms;—canditionar
and---provisiens---of--compensation--ptan--Nos--3--shati——be
exciusivery-computassryr-and-obiigateory-upon-both-empioyer-and
empioyee:;—-Any—~sums--neeessary-—to——be-—paid———undet~—-the
provisions--ef--this--chapter--by--any-state-agency-shaii-be
considered-te-be——erdinary--and--necessary-——expense——of-——the
agencyy-—and--the-agency-shaii-make-approprtation-of-and-pay
such-sums-inte-the-state-compensation-insurance-fund-at--the
time--and~-in—-the—-manner--provided--for——-in--this-chaptery
notwithstanding-that-the-state-agency--may—-have--failted--to
anticipate--sueh-——ordinary~-and--necessary-—expense--in--any
budgety-estimate-of-expenses;-appropriationsy-erdinances;-or
otherwisex

t2¥(1l) A public corporationy--ather-—-than-—a---state
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agencyy may elect coverage under compensation plan No. 15
employer; or plan No. 2, insurers;-—or--plan--Nez--37--state
tnsnrance-fund;, separately or jointly with any other public
corporationy other than a state agency. A public corporation
electing compensation plan No. 1 may purchase reinsurance. A
public corporation electing compensation plan No, 1 is
subject to the same provisions as a private employer
electing compensation plan No. 1.

£31r(2) A public corporationy~-other--than--a--~stace
agencyy that elects plan No. 1 may establish a fund
sufficient to pay the compensation and benefits provided for
in this chapter and chapter 72 and to discharge all
liabilities that reasonably incur during the fiscal year Ffor
which the election is effective. Proceeds from the fund must
be used only to pay claims covered by this chapter and
chapter 72 and for actual and necessary expenses required
for the efficient administration of the fund.

t43({3} All money dim the fund established under
subsection (2) not needed to meet immediate expenditures
must be invested by the governing body of the public
corporation,' and all proceeds of the investment shall be
credited to the fund."

Section 11. Section 39-71-410, MCA, is amended to
read:

"39-71-410. Employees bound by plan adopted by

~16-
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employer -- election not to be bound by corporate officers.
(1) Every employee whose employer is bound by the provisions
of this chapter is subject to and bound by the provisions of
that plan of compensation adopted by his employer, except
that pursuant to such rules as the division shall frem—-time
to-time promulgate and subject in ail cases to the review of
the division, officers of private corporations may elect not
to be bound as employees under this chapter by a written
notice in the form provided by the division, served in the
fellowing manner:

(a} if the employer has elected te be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer: or

(b) if the employer has elected to be bound hy the
provisions of compensation plan No. 2, by delivering the
notice to the beoard of directors of the employer or the
insurers.

tey-—-t€-the-empiayer~has-eiected-—to--be--bound--er—-is
bound--by-—thée-—-previatrons——of--eompensation-—pltan-Ner-35y-by
delivating-the-astica-to-the-divisiens

(2) The appointment or electicn of an officer of a
corporation for the purpose of excluding an employee from

coverage under this chapter does not entitle such officer to

elect not to be bound as an employee under Lhis chapter. In
any case, the notice must be signed by the officer under
_l?_
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oath or eguivalent affirmation and 1is subject to the
penalties for false swearing.

{3} The division shall review any election by officers
of private corporations net to be bound as an employee to
assure compliance with this chapter.”

Section 12. Section 39-71-502, MCA, is amended to
read:

"39-71-502. Creation and purpose of uninsured
employers' fund. There is created an wuninsured employers'
fund. The purpose of the fund is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received if the employer had been
properly enrolled under compensation plan No. ly ar No. 25
or-3.,"

Section 13. Section 39-71-504, 'MCA, is amended to
read:

*39~71~504, Funding of fund -- option for agreement
between division and injured employee. The fund shall be
funded in the following manner:

{1} The division shall reqguire that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of the employer's workers in this state tf-the-empleyer-had
been—enra}ledfwith—eﬁmpen:atienfpian—NBT——ﬂLﬁibgﬁgg on the

average of quotes from three workers' compensation insurers

-18-
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operating in the state as determined by the division, or

$200, whichever is greater. In determining the premium
amount for the calculation of the penalty under this
subsection, the division shall make an assessment on how
much premium would have been paid on the employer's past
3-year payroll for periods within the 3 years when the
employer was uninsured. An assessment for payroll paid by
the uninsured emplcyer For any time prior to July 1, 1977,
may not be made.

{2) (a) The fund shall receive from an uninsured
employer an amount equal to all benefits paid or to be paid
from the fund to an injured employee of the uninsured
employer. However, the uninsured employer's liability under
this subsection (2)(a) may not exceed $50,000.

(b} The dollar limitation does not apply to an
uninsured empioyer‘s liability to an injured employee or the
employee's beneficiarjies under 39-71-509 or 39-71-515.

{3) The division may determine that the $1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1l) shall be paid to
the wuninsured employers' fund rather than the subseguent
injury fund.

{4) The division may enter into an agreement with the
injured employee or the employee's beneficiaries to assign

to the employee or the beneficiaries all or part of the

-19-
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funds received by the division from the uninsured employer
pursuant to subsection (2)(a).”

Section 14. Section 39-71-505, MCA, is amended to
read:

"39-71-505. Applicability of other provisions of
chapter to fund, All appropriate provisions in the Workers'
Compensation Act apply to the fund in the same manner as
they apply to compensation plans No. l; and No. 27-and--3."

Section 15. Section 39-71-515, MCA, is amended to
read:

"39-71-515. 1Independent <cause of action. {1} an
injured employee or the employee's beneficiaries have an
independent cause of action against an uninsured employer
for failure to be enrolled in a compensation plan as
regeired by this chapter.

(2) In such ar acticn, prima facie liability of the
uninsured employer exists if the claimant proves, by a
preponderance of the evidence, that:

(a) the employer was required by law to be enrolled
under compengation plan No. 17 or No. 2y-e¢-3 with respect
to the claimant; and

(b) the employer was not so enrolled on the date of
the injury or death.

(3) It is not a defense to such an action that the

employee had knowledge of or consented to the employer's

_20_
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failure to carry insurance or that the employee was
negligent in permitting such Ffailure to exist.

{4) The amount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been properly enrolled under
compensation plan HNo. 17 or No. 2y-es-3,

(5} A plaintiff who prevails in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages."

Section 16. Section 39-71-908, MCA, is amended to
read:

"39-71~908. Notification of fund of its potential
liability under part -- review by fund. Not less than 90 or
more  than 150 days before the expiration of 104 weeks after
the date of injury, the employery or the carriery--or--the
tndustrial-—insurance-fundy-as-the-case-may-bes shall notify
the fund whether it 1is 1likely that compensation may be
payable beyond a period of 104 weeks after the date of the
injury. The fund- thereafter may review, at reasonable
times, such information as the employery or the carrierz-or
tndustriat-inaurance-£fund has regarding the accident and the
rature and extent of the injury and disability."

Section 17. Section 39-71-90%, MCA, 1is amended to

read:
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"*39-71-909. Effect of fund's failure to give
notification of its intent to dispute liability -=
subsequent notification by fund authorized. If the fund does
not notify the carrier of its intent to dispute the payment
of compensation, medical, and burial benefits, the employersy
or the carriery-oe-industriai-insurance-fumd shall continue
to make payments on behalf of the £fund and shall be
reimbursed by the fund for all benefits paid that pertain to
the pericd beyond 104 weeks after the date of the injury.
However, at any time subsequent to 104 weeks after the date
of injury, the fund may notify the carrier of a dispute as
te payment of benefits., The 1liability of the fund to
reimburse the employery or the carriers—-er—--the--industrial
tnaurance——fund shall be suspended 30 days thereafter until
the controversy is determined,”

Section 18, Section 39—7i~910, MCA, is amended to
read:

"39-71-910. Procedure for resoiving disputes as to
liability under part. (1) If an enmployee was employed or
retained in employment under the provisions of this part and
a dispute or controversy arises as to payment of benefits or
the 1liability therefor, the division shall hold a hearing
and resolve all disputes. On motion made in writing by the
employery or the carrierys-or-indastria¥-insuranca-fund, the

administrator shall join the fund as a party defendant.
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(2) The division, within 5 days of the entry of an
order joining the fund as a party defendant, shall give the
fund written notice thereof not less than 20 days before the
date of hearing and shall include the name of the employee
and the employer and the date of the alleged injury or
disability. The fund named as a defendant shall have 10 days
after the date of notification to file objections ta being
named as a party defendant. On the date of the hearing at
which the liability of the parties is determined, the
hearing examiner first shall hear arguments and take
evidence concerning the joinder as party defendant. If the
fund has filed timely objection and if argument and evidence
warrant, the hearing examiner shall grant a motion to
dismiss.

(3) At the time of the hearing, the employer and fund
may appear, cross—-examine witnesses, give evidence, and
defend both on the issue of liability of the employer to the
employee and on the issue of the liability of the fund.

(4) The hearing examiner shall make findings of Ffact
and conclugions of law determining the respective liability
of the employer and the fund."

Section 19. Section 39-71-911, MCA, is amendegd to
read:

"39-71-811. Obligation to make payments on behalf of

fund not an independent liability. The obligation imposed by
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this part on the employery or the carriery--or--+ndustriatl
rasurance—-fund to make payments on behalf of the fund does
not impose an independent liability on the employery or the
carriery-er-tndustriat-tnsurance-fund.,"

Section 20. Section 39-71-913, MCA, is amended to
read:

"39-71-913. Payments by fund directly to persons
entitled. If the employery or_the carriery-or-the-induserial
itnsurance--fund does not make the payments on behalf of the
fund, the fund may make the payments directly to the persons
entitled to the payments."

Section 21. Section 39-71-1004, MCA. is amended to
read:

"39~71-1004. Industrial accident rehabjilitation
account, (1) The payments provided in 39-71-1003 shall be
made from the industrial accident rehabilitatlion account in
the state special revenue fund. Payments to the account
shall be made on or before July 1 of each year as focllows:

(a) by each employer operating under the provisions of
plan No. 1 of the Workers' Compensation Act, an amount to be
assessed by the division, not exceeding 1% of the
compensation paid te the employer's injured employees in
Montana for the preceding fiscal year; and

(b} by each insurer 1insuring employers under the

provisions of plan No. 2 of the Workers' Compensation Act,
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an amount to be assessed by the division, not exceeding 1%
cf the compensation paid to injured employees of its insured
in Montana during the preceding fiscal year+s
tey——by-the-divisrony-an-amount-to-be-determined-by-tihe
divistony;-—noe-—-exceeding--ti--sf-—the--cempensatisn-paid-to
tnjured-empltoyees-in-Montana-from-the--indusatriat—-insurance
expendable-——trust~-—-fund---and—--the--oceupationat--diaease
expendable-trust-fund-for-the-preceding-fiacai-yenr.

{2} Separate accounts of the amounts collected and
disbursements made Erom the industrial accident
rehabilitation account in the state special revenue fund
shall be kept for each of the plans. If in any fiscal year
the amount collected from the employers under any plan
exceeds the amount of payments for employees of the
employers under such plan, the assessment against the
employers under such plan for the following year shall be
reduced.

{3) The payments herein provided for shall be made to
the division, which shall credit the sums paid to the
industrial accident rehabilitation account which shall be in
the custody of the state treasurer. Disbursements from the
account shall be made after approval by the department of
social and rehabilitation services and upon audit and
approval by the department of administration.

(4) No¢ part of the funds allocated or contributed as
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herein provided and contemplated shall be used in payment of
administrative expenses of the division or department of
social and rehabilitation services."

Section 22, Section 39-71-2201, MCA, is amended to
read:

"39-71~2201. Election to be bound by plan. (1) Any
employer except-those-specified-+a-39-73-483 may, by filing
his electicon to become bound by compensation plan No. ‘2,
insure his liability to pay the compensation and benefits
provided by this chapter with any insurance company
authorized to transact such business in this state.

{2) Any employer electing to become bound by
compensation plan No. 2 shall make his election on the form
and in the manner prescribed by the division."

Section 23. 8Section 39-71-2206, MCA, is amerded to
tead:

"39-71~-2206. Deposits Dby insurer with division to
guarantee payment of liability. (1) Before issuance of any
policy by an insurer as herein authorized, the insurer must
depcsit with the division bonds of the United States or the
state of Montana or of any scheol district, county, city, or
town in the state of Montana or a corporate surety bond made
out to and approved by the division in an amcunt not less
than $5,000 or mare than $166;6086 S}S0,000, as the division

may determine. If any insurer fails to discharge any
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liability after the amount thereof is determined by the
division and within the time limited by the division, the
division shall convert the bonds or such part thereof as is
necessary into cash and from the proceeds 1liquidate such
liability, and thereafter the insurer must make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the division the discretion in the
matter of whether an insurer has failed ta discharge any
liability.

(2) Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reasonably certain, the
insurer shall make a deposit, as herein defined, with the
division for the protection and guarantee of the payment of
such 1liability in such sum as the division may direct.
However, Lf the division considers the amount on deposit by
the insurer under the provisions of subsection (1) of this
section sufficient to cover all liabilities of the insurer,
then no further deposit may be required.

{3) Any deposit made under the provisions of
compensation plan No. 2 must be held in trust by the
division as security for the payment of the liability for
which the deposit was made. Such deposit may be reduced from
time to time with the permission ¢f the division as the

payment of the 1liability of the insurer may reduce the
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amount required to be on deposit. Such deposit may be
changed or renewed when desired by the depositor by
withdrawing the same or any part therecf and substituting
other deposits therefor. Upon proof of the final payment of
the liability for which such deposit was made, any deposit
remaining must be returned to the depositor. All earnings
made by such deposit must first be applied upon any
liability of the depositors, and if no such liability
exists, then such earnings must upon demand be delivered to
such depositor. The division and its bondsmen are liable for
the value and safekeeping of such deposit and shall at any
time, upon demand of a depositor, account'for the same and
the earnings thereof."

Section 24. Section 39-72-310, MCA, is amended to
read:

"39-72-310. Occupational disease ccverage under
workers' compensation plans. (1) Every employer enrolled
under compensation plan No. 1 (Title 39, chapter 71, part
21)7 and every linsurer writing workers' compensation
coverage under compensation plan No. 2 (Title 33, chapter
71, part 22)v--and--the--state-compensation-inaunrance-fund
under-compensation—pian-No--3-tPitie-39;--chapter--71;-—part
23}y--ati-—-provided-for-under-the-NHorkerst-Compensation-Acts
are considered to alsc provide full coverage for claims

under this chapter. Any policy of insurance for workers'
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compensation coverage under the Workers' Compensation Act
written by a private insurance carrier er--the--state
eompensatieon—-+nauranee-fund is considered to provide full
occupational disease coverage under the provisions of this
chapter. )

(2) Except as provided in this chapter, the diwvisicon
shall apply the appropriate provisions of Title 39, chapter
71, parts 21+ and 22;-anmd-23, to the administration of Tha
Occupational Disease Act of Montana in the same manner as
they are applied to the administration of the Workers'
Compensation Act.

t3y-—-Under--compensation--pian--Nos-3y-any-premiums—and
other-receipta-hetd-by-the-diviaion-for-occupationat—-disecase
tnsurance-coverage-shati-be-transferred-and-become——part-—-of
the--workersi-compenaation-induatrial-insurance-—acecunty-and
paymenta-far-occupationat-disense-cltaima-by—the--atate-—fund
shait-be-paid-cut-of-the-industriai-insurance-account:"

NEW SECTION. Secticon 25. Repealer. Sections
39-71-2301 through 35-71-2308 and 39-71-2321 through
39-71-2327, MCA, are repealed.

NEW SECTION. Section 26. Extension of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions of this act
i3 extended to the provisions of this act.

NEW SECTION. Section 27. Codification instruction.

-29-
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Section 2 is intended to be codified as an integral part of
Title 39, chapter 71, and the provisions of Title 39,
chapter 71, apply to section 2.
NEW SECTION. Section 28. Effective dates. (1) Section
1 and this section are effective on passage and approval.
(2) Sections 2 through 27 are effective on the date a
sale is made under section 1.

-End-
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STATE OF MONTANA - FISCAL NOTE :
—_— - ___ Form BD-15
In compliance with a wr1tten request, there is hereby submitted a Fiscal Note Tor SB388 , as introduced.

DESCRIPTION OF PROPOSTD LEGISLATION:

An act requiring the sale of the State Workers' Compensation Insurance plan and fund to the highest responsible
bidder; providing for a sale procedure; providing for disposition of the proceeds of the sale; providing for an
assigned apportionment to insurers of insurance coverage for high-risk employees.

ASSUMPTIONS:

1. Any prospective bidder must be authorized by the State Insurance Commissioner to write workers' compensation
policies in Montana.

2. Since no other state has carried out such a project, and since no other state has a workers' compensation

assigned risk plan which spreads rather than pools risk, an original feasibility plan wilil be needed. Such
study would require one year's work after the sale of the Fund.

3. Rating each employer and producing modification factors will require approximately the same expense as
currently contracted for.
4, A section approximately the size of the State Fund Policy Services Section would be required to administer

an assigned risk plan, beginning in the second year after sale of the Fund.

FISCAI. IMPACT: FYB88 FY89

Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference

Personal Services $ 408,052 $ 568,088 $ 160,036 $ 408,205 ¢ 408,205 $ 0

Operating Expenses 357,658 389,438 31,780 690,512 690,512 0

Equipment 10,300 - 10,300 0 39,950 39,950 0
TOTAL $ 776,010 $ 967,826 $ 101,816 $ 1,138,667 $ 1,138,667 $ 0

Costs would be paid from State Special Revenue Fund. In 1989 cost would shift from State Fund policyholders to
Plan I and IT insurers.

Revenues:
Since the sale procedure would be through a bidding process and no other state has carried out such a project,
revenues can not be determined.

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
1. Public entities may pay increased rates due to competitive rate setting in the private sector -- impossible
to quantify.
Premium may increase among competing private carriers to absorb

Oé?m/ A%/&, DATE 3//2’7 QaN DATE J\gfyﬁff

DAVID L. HUNTER S BUDGET DIRECTOR PAUL BOYLAN PRI&(RY SPONSOR
Office of Budget and Program Planning

Fiscal Note for SB388, as introduced.

SB 38%
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MOTION TO MOVE FROM
COMMITTEE ON LABOR & EMPLOYMENT

RELATIONS TQ 2ND READINE

AS AMENDED
SENATE BILL NO. 388
INTRODUCED BY BOYLAN, HARP, STORY, GALT,

HIRSCH, RAMIREZ, KITSELMAN, SALES

A BILL FOR AN ACT ENTITLED: “AN ACT REQUIRING THE SALE OF
THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND FUND TO
THE HIGHEST RESPONSIBLE BIDDER; PROVIDING FOR A SALE
PROCEDURE; PROVIDING FOR DISPOSITION OF THE PROCEEDS OF THE

SALE; PROVIDING FOR AN ASSIGNED APPORTIONMENT TO INSURERS OF

INSURANCE COVERAGE FOR HIGH-RISK EMPLOYERS:; AMENDING
SECTIONS 7-32-203, 33-17-502, 33-18-212, 39-71-102,
39-71-103, 39-71-116, 39-71-201, 39-71-206, 39-71-308,

39-71-401, 38-71-4013, 39-71-410, 139-71-502, 39-71-504,
39-71-505, 39-71-515, 39-71-704, 39-71-908 THROUGH

39-71-911, 39-71-313, 39-71-1004, 35-71-2201, 39-71-2206,
AND 39-72-310, MCA; REPEALING SECTIONS 39-71-2301 THROUGH
39-71-2308 AND 39-71-2321 THROUGH 39-71-2327, MCA; AND

PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. 5ale of state workers'
compensation insurance plan and fund. (1) The governor
shall, within 180 days after the effective date of this
section, sell the state workers' compensation insurance plan

and fund created and provided for in Title 39, chapter 71,

)ﬁC}oﬂana legrsiative Councit
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part 23, and referenced in other provisions of Title 39,
chapter 71. The governor shall make a request for bids and
shall ensure that the request is adequately publicized in
the press, major financial publications, and the financial
and insurance industries. All advertisements must be
published within 60 days after the effective date of this
section. Interested parties must be allowed 60 days from the
date the last advertisement is published to submit proposals
for purchase. The sale must be to the responsible insurance
or other company submitting the highest bid.

{2) Each bid proposal must contain an agreement to
purchase the plan and fund in cash and be accompanied by
security in the amount of 2% of the bid. The security must
be in cash, cashier's check, certified check, bank money
order, or bank draft and must be drawn on a bank located in
Montana or consist of a bond or bonds executed by a surety
authorized to do business in Montana. If a bid isg accepted
and the bidder fails to consummate the sale, the security is
forfeited to the state and must be deposited in the general
fund. The security must be returned to bidders whose bids
are not accepted.

(3) The governor shall submit each bid proposal to the
legislative audit committee upon its receipt. The committee
shall review the proposals and submit comments to the

governcr on the qualifications of each bidder.

-2~ SB 388
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(4) A responsible prospective bidder who demonstrates
the financial ability tc purchase the fund and plan is
entitled to fully inspect the public records of the fund angd
plan and of the division of workers' compensation under
39-71-221 through 39-71-224, including data banks and raw
data, and shall be given copies of the last four reports
printed under 39-71-210, any earlier reports requested by
the bidder, and a copy of each audit of any type performed
by the iegislative audit committee since January 1, 1980,
relating to either the fund and plan or the division of
workers' campensation, or both,

{(5) The successful bidder is entitled to the financial
assets, future business, and baoks, records, and papers
[whether written, typed, computerized, or in any other form)
of the plan and fund. He is not entitled t¢o the physical
plant, equipment, furniture, computer facilities, and like
items. The successful bidder must pay all claims that are
awarded and unpaid on the date of the sale or that are
pending on the date of the sale and are awarded after the
date of the sale.

(6) The proceeds of the sale must be deposited in the
general fund.

NEW SECTION. Secticn 2. Assigned risk plan. {l1) The
division shall promulgate and administer a plan for the

equitable apportionment among plan No. 2 insurers of
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coverage required by this chapter for employers who were
unable to procure coverage through ordinary methods,

{(2) All plan No. 2 insurers shall subscribe to and
participate in the assigned risk plan.

(3) If a plan No. 2 insurer refuses to accept its
equitable apportionment under the assigned risk plan, the
commissioner of insurance may suspend or revoke the
insurer's authority to issue worker's compensation coverage
contracts in this state,.

SECTION 3, SECTION 7-32-203, MCA, IS AMENDED TC READ:

"7-32-203. Provision of workers' compensation
coverage. (1) Each law enforcement agency that utilizes
reserve officers shall provide full workers' compensation
coverage for the officers while they are providing actual
service for a law enforcement agency. €overage-shail-be
providedkthrough—thefstate—cempenaation-én:urance*fundy«-and
the--taw-enforcement-agencies—ashatl-pay-to-the-state fund-an
appropriate-premtum;-as-estabiiahed-by-the--state--fund;-—te
ecver7~the~—inaurance——risk——cE——praviding—Acoverage-—to—bhe
afficarss

(2) EBach law enforcement agency that utilizes
auxiliary officers shall provide full workers' compensation
coverage for the officers while they are providing actual

service for a law enforcement agency.”

SECTION 4. SECTION 13-17-502, MCA, IS AMENDED TO READ:
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"33-17-502, Prohibition on holding cut as consultant
-— receiving fee. (1) Any person not licensed as an
insurance consultant in this state who identifies or holds
himgelf out to be an insurance consultant without having
been licensed as an insurance consultant under this part or
any person who uses any other designation or title which is
likely to mislead the public and helds himself out in any
manner as having particular insurance qualifications other
than those £for which he may be otherwise 1licensed or
otherwise qualified is guilty of a misdemeanor and wupon
conviction shall be fined §$1,500.

{2) Any person not licensed as an insurance consultant
with respect to the relevant kinds of insurance who receives
any fee for examining, appraising, reviewing, or evaluating
any insurance policy, annuity or peénsion contract, plan, or
program or who shall make recommendations or give advice
with regard to any of the above without first having been
licensed by the commissioner as an insurance consultant is
guilty of a misdemeancr and upon conviction shall be [fined
$1,500.

{3) Nothing in this part applies to;

{a} licensed attorneys at law in this state acting in
their professional capacity: or

{b) an actuary or a certified public accountant who

provides information, recommendations, advice, or services

-5- SB 388
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in hig professional capacity if neither he nor his employer
receives any compensation directly or indirectly on account
of any insurance, bond, annuity or pension contract that
results in whole or part from that information,
recommendation, advice, or servicesi-er,
fc}‘—a-—duly-—1icensed——casualty-—inanrunce'-ngentﬁ—whe
accepta-a-Eee—Erem—un——insured——ﬁar——piacement—~through——the

state-compensation-insurance-fund-as-previded-in-33-1B-232-"

SECTION 5. SECTION 33-18-212, MCA, IS AMENDED TO READ:

“33-18-212. Illeqgal dealing in premiums -- improper
charges for insurance. (1) No person shall willfully collect
any sum as premium or charge for inaurance, which insurance
is not then provided or is not in due course to be provided
(subject to acceptance of the risk by the insurer) by an
insurance peolicy issued by an insurer as authorized by this
cede.

(2) No person shall willfully collect as premium or
charge for insurance any sum in excess of or less than the
premium or charge applicable to such insurance and, as
specified in the policy, in accordance with the applicable
classifications and rates as filed with and approved by the
commissioner; or in cases where classifications, premiums,
or rates are not required by this code to be so Efiled and
approved, such premiums and charges shall not be in excess

of or less than those specified in the policy and as fixed

~6- SB 388



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0388/02

by the insurer. This provision shall not be deemed to
prohiblt the charging and collection, by surplus line agents
licensed under chapter 2, part 3, of the amount of
applicable state and federal taxes 1in additiop to the
premium required by the insyrer. It shall not be deemed tc
prohibit the charging and collection, by a life insurer, of
amounts actually to be expended for medical examination of
an  applicant for life insurance or for reilnstatement of a
life insurance policy, Fhe-proviaion-of-this-subsection-dees
not-prohibic-the-coliection-frem-an-insured-of--a--ptacement
feer--not-—to--excerd-—F-1F2%--nf--the-—annuai--premium;-for
ptacement-through-the-state-campensation-irscrance-fund-by-a
duiy-iicensed-casuaity-tnsurance-agent--Fhis--placement--fee
is-not-a-premipm-as-defined-in-33-15-162+

{3) Each violation of this section shall be punishable
under 33-1-104,"

Section 6. Section 39-71-102, MCA, is amended tc read:

"39-71-102. Reference to plans. Whenever compensation
plan No. ly or No. 2 y-or-3 is referred to, such reference
also includes all cother sections which are applicable to the
subject matter of such reference."

Section 7. Section 39-71-103, MCA, is amended to read:

"39-71-103. Compensation provisions. The compensation
provisions of this chapter, whenever referred to, shall be

held to include the provisions of compensation plan No. 1y
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and No. 27-er-3 and all other sections of this chapter
applicable to the same or any part thereof."

Section B. Section 39-71-116, MCA, is amended to read:

*39-71-116. Definitions., Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1}y ™"Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the division of
workers' compensation prior to July 1 of each year.

{2) "Beneficiary" means:

(a) a surviving wife or husband;

(b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 25 years who
is a full-time student in an accredited school;

(d} an  invalid child cver the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections ({2)(a) through (2){(d) of this section, exists):

and
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(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined in subsections (2){a) through (2){e) of this
secticon, exists).

(3) "Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the emplocyer. Any person hauling or assisting in hauling
of sugar beets or grains, in case of emergency, is
considered engaged in casual employment.

(4) "Child" includes a posthumous child, a dependent
stepchild, a child legally adopted prior te the injury, and
an illegitimate child legitimized prior te the injury.

{%) "Division" means the division of workers'
compensation of the department of labor and industry
provided for in 2-15-1702.

(6) "riscal year" means the period of time between
July 1 and the succeeding June 30.

{7) "Husband" or “"widower" means only a husband or
widower living with or legally entitled to be supported by
the deceased at the time of her injury.

(8) "Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under

compensation plan Ne. 2, the-industriai-itmasarance-acecunt
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under-compensation-ptan-Ne:-37 or the uninsured employers’

fund provided for in part 5 of this chapter.

(3) "Invalid" means one who is physically or mentally
incapacitated.
* (10} “"Order"™ means any decision, rule, direction,

requirement, or standard of the division or any other
determination arrived at or decision made by the division,
{(11) "Payroll*, ™annual payroll", or "annual payroll
for the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar vyear, 12 times the average
menthly payroll for the current year; provided; that an
estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to be adjusted by additiocnal
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.
{12) “"Permanent partial disability" means a condition
resulting from injury as defined in this chapter that
results in the actual loss of earnings or earning capability
less than total that exists after the injured worker is as
far restored as the permanent character of the injuries will
permit. Disability shall be supported by a preponderance of

medical evidence.
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{13) "Permanent total disability" means a condition
resulting from injury as defined in this chapter that
results in the loss of actual earnings or earning capability
that exists after the injured worker is as far restored as
the permanent character of the injuries will permit and
which results in the worker having no reasonable prospect of
finding regular employment of any kind in the normal labor
market., Disability shall be supported by a preponderance of
medical evidence.

(14) The term "physician" includes "surgeon" and in
elther case means one authorized by law to practice his
profession in this state.

{15) "The plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

(16) "Public corporation" means the state or any
county, municipal corporation, schogl district, city, city
under commission form of government or special <charter,
town, or village,

(17) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(18) "Reasonably safe tools and appliances" are such
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tools and appliances as are adapted tc and are reasconably
safe for wuse for the particular purpeose for which they are
furnished,

(19} “"Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker 1s as far restored as the permanent character of the
injuries will permit. A worker shall be paid temporary total
disability benefits during a reasonable period of
retraining. Disability shall be supported by a preponderance
of medical evidence.

{20) "wWages" means the average gross earnings received
by the employee at the time of the injury for the wusual
hours of employment in a week, and overtime is not to be
considered. Sick leave benefits accrued by employees of
public corporationsy as defined by subsection {16} of this
sectlony are considered wages.

{21) "Wife" or "widow" means only a wife or widow
living with or legally entitled to be supported by the
deceased at the time of the injury.

(22) "Year", unless otherwise specified, means calendar
year."

Section 9. Section 39-71-201, MCA, is amended to read:

"39-71-201. Administration fund. {1) A workers!'

compensation administration fund is established out of which
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all costs o©f administering the Workers' Compensation and
Occupational Disease Acts and the various occupational
safety acts the division must administer are to be paid upon
lawful appropriation. The following moneys collected by the
division shall be deposited in the state treasury to the
credit of the workers' compensation administrarive fund and
shall be wused for the administrative expenses of the
division:

(a) all fees and fines provided in 39-71-205 and
35—71-304;

(b) all fees paid for inspection of boilers and
issuance of 1licenses to operating engineers as required by
law;

(c) all fees paid from an assessment on each plan No.
1 employery and plan No. 2 insurery-and-pian-Neos-37-the
spate-imsurance—-fand. The assessments shall be levied
against the preceding calendar year's gross annual payroll
of the plan No. 1 employers and the gross annual direct
premiums collected in Montana on the pelicies of the plan
No. 2 insurers, insuring employers covered under the
chapter, during the preceding calendar vear. However, no
assessment of the plan No., 1 employer or plan No. 2 insurer
shall be less than $200. The assessments shall be sufficient
to fund the direct costs identified to the three two plans

and an equitable portion of the indirect costs based on the
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ratio of the preceding fiscal year's indirect costs
distributed to the plans using proper accounting and cost
allocation procedures. Bian--Nos~-3~~shatt--be-pasesssd-an
amount—sufficient-be-Eund—ies—direet—ccsts—and-an--equitabie
portion——of--the-indirect-costs-as-raferred-to-abaver Other
sources of revenue, including unexpended funds from the
preceding fiscal year, shall be used to reduce the costs
before levying the assessments.

(2) The administration fund shall be debited with
expenses incurred by the division in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, as
provided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the division either within
or without the state.

(3) Disbursements from the administration money shall
be made after being approved by the division upen claim
therefor.”

Section 10. Section 39-71-206, MCA, is amended to
read:

"39-71-206. Legal advisers of division. tty The
attorney general shall be the legal adviser of the division
and shall represent it in all proceedings whenever so

requested by the division or any member thereof.
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t2}--Phe-division-may;~in-the-tnvestigatton-and-defenae
ef-—casss-under-ptan-Nev-3-of-the-Workersl-Compensation-Acty
emptioy-such-ather-attorney-er--itegat--adviser--as--it--deems
necessary--and--pay--for—-the-~same--out--of--the-indusetrial
tnsurance-aceount-tn-the-expendabtre-trust—Ffunds"

Section 11, Section 39-71-308, MCA, is amended to
read:

"39-71-308. Neglect or refusal of public corpeoration
to file payroll reports -- arbitrary assessment by division.
Wnenever any public corporation tnsured--by--the---state
eompensation--tnsuranee-~fund neglects or refuses to file
prescribed payroll reports of its employees, the division
may levy an arbitrary assessment upon such public
corporation in an amount of $75% for each such assessment,
which assessments shall be collected in the manner provided
in this chapter for the ccllection of assessments.”

Section 12, Section 39-71-401, MCA, is amended to
read:

"39-71-401. Employments covered and empioyments
exempted. (1) Except as provided in subsection {(2) of this
section, the Weorkers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or ‘contract of hire, expressed

or implied, oral or written, shall elect to be bound by the
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provisions of compensation plan No. 13 or No. 27-or-3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2} Unless the employer elects coverage for Lthese
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
ahy of the following employments:

{a} household and domestic employment;

{b} casual employment as defined in 39-71-116¢(3)
except employment of a volunteer under 67-2-105;

(c) employment of members of an employer's family
dwelling in the employer’s household;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home;

(e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the

laws of the United States;
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(f)y any person performing services in return for aid
or sustenance only, except employment of a volunteer under
67-2-105;

(g) employment with any railrcad engaged in interstate
commerce, except that railroad construction work shall be
included in and subject to the provisions of this chapter;

{h) employment as an official, 1including a timer,
referee, or judge, at a school amateur athletie event,
unless the person 1is otherwise employed by a school
district.

(3} A sole proprietor or working member of a
partnership who holds himself out or censiders himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
fcr broker or salesman ;ervices performed under a license
issued by the beoard of realty regulation, or for services as
a direct seller engaged in the sale of consumer products to
customers primarily in the home must elect tc be bound
personally and individually by the provisions of
compensation plan No. 17 or No. 2y-a+-3, but he may apply
to the division £fcor an exemption from the Workers'
Compensation Act for himself. The applicaticn must be made
in accordance with the rules adopted by the division. The
division may deny the application only if it determines that

the applicant 1is not an independent contractor. When an
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application is approved by the division, it is conclusive as
to the status of an independent contractor and precludes the
applicant from obtaining benefits under this chapter.

(4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A Qorkplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control owver such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by  the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."

Section 13. Section 39-71-403, MCA, is amended to
read;

"39-71-403. Pian—three-exciuaive—Eor—state—agencies—~—
etection Election of plan by ether public corporations. ¢%3
Where—a—state-agenc7~i:—the—empioye:7fthe—terms7—condition37

and—-proviséons——off~compensation—-pian--Ner——a-—Ashaliv-—be
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exctusivear-compuitsoryr-and-obltigatery-upon-beth-empioyer-and
empioyeas-——--Any—-—sum3--necesaary--to--be--paid--under--the
provistons-of-this-chapeer-by--any--state--agency--shati-—be
considered--to--ba--ordinary--and--necessary--expense-of-the
egancyr-and-the-ageney-shaii-make-appropriation-of-—and--pay
such--Snmas-ints—the-state-cempensation-insurance-fund-at-the
time-and--tn--the--manner--provided--for--in--thits--chapter;
notwithatanding-~that--the--state-—-agency-may-have-fairted-to
anticipate~-such--srdinary--and--necessary--expense-—in--—any
budget;-eatimate-of -expenses;-apprepriatiens;-ordinances;-or
stherwisexs

t24(1) A public corporationy-—-ether—-than--a~-—state
ageneyy may elect coverage under compensation plan No. 15
empieyer; or plan No. 2, insurer;--or-pitan-Ne:-3;-state
tnsnrance-fundr, separately or jointly with any other public
corporationy esther-than-a-state agency. A public corporation
electing compensation plan No. 1 may purchase reinsurance. A
public corporation electing compensation plan No. 1 is
subject to the same provisions as a private employer
electing compensation plan No. 1.

£3¥(2) A public corporationy--cther--than--a-——state
agencyr; that elects plan No. 1 may establish a fund
sufficient to pay the compensation and benefits provided for
in this chapter and chapter 72 and to discharge all

liabilities that reasoconably incur during the fiscal year for
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which the election is effective. Proceeds from the fund must
be used only to pay claims covered by this chapter and
chapter 72 and for actual and necessary expenses required
for the efficient administration of the fund.

t43(3) All money in the fund established under
subsection (2) not needed to meet immediate expenditures
must be invested by the governing body of the public
corporation, and all proceeds of the investment shall be
credited to the fund."”

Section 14. Section 39-71-410, MCA, 1is amended to
read:

"39-71-410. Employees bound by plan adopted by
employer -- election not to be bound by corporate officers.
(1) Every employee whose employer is bound by the provisions
of this chapter is subject to and bound by the provisicns of
that plan of c¢ompensation adopted by his employer, except
that pursuant to such rules as the division shall £rem-time
to-time promulgate ard subject in all cases to the review of
the division, officers of private corporations may elect not
to be bound as employees under this chapter by a written
notice in the form provided by the divisicon, served in the
following manner:

fa) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the

notice to the board of directors of the employer; or
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{b) if the employer has elected to be bound by the
provisions of compensation plan No. 2, by delivering the
notice to the board of directors of the employer or the
insurery.

tey-—tf--the--emptoyer--has--ctected--to-be-bound-or—is
bound-by-the-provisiona--af--compensacien--ptan--Nov--35;--by
detivering-the-notice-to-the-divistens

{2) The appointment or election of an officer of a
corporation for the purpose of excluding an emplcecyee from
coverage under this chapter does not entitle such officer to
elect not to be bound as .an employee under this chapter. In
any case, the notice must be signed by the officer under
cath or equivalent affirmation and is subject to the
penalties for false swearing.

(3) The division shall review any election by officers
of private corporations not to be bound as an employee to
assure compliance with this chapter."

Section 15, Section 39-71-502, MCA, is amended to
read:

"39-71-%02. Creation and purpose of uninsured
employers® fund. There 1is created an uninsured employers'
fund. The purpose of the fund is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received iE the enmployer had been

properly enrolled under compensation plan No. 17 or Neo., 2+
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ar-3."

Section 16. Section 39-71-504, MCA, is amended to
read:

"39-71-504. Funding of fund -- option for agreement
between division and injured employee. The fund shall be
funded in the following manner:

(1) The division shall require that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of the employer's workers in this state tf-the-employer-—had
been-—enroi}ed-—with--compenzation——pian—ua:-a. based on the

average of quotes from three workers' compensation insurers

operating in the state as determined by the division, or

$200, whichever is greater. 1In determining the premium

amount for the calculation of the penalty wunder this

subsection, the division shall make an assessment on how

much premium would have been paid on the employer's past
3-year payroll for periods within the 3 years when the
employer was uninsured. An assessment for payroll paid by
the uninsured employer for any time prior to July 1, 1377,

may not be made.

(2) (a) The fund shall receive from an uninsured

employer an amount equal to all benefits paid or to be paid

from the fund to an injured employee of the aninsured

employer. However, the uninsured employer's liability under

.
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this subsection (2)(a) may not exceed $50,000.

{b) The dollar limitation does not apply to an
uninsured employer's liability to an injured emgloyee or the
employee's heneficiaries under 39-71-509% or 39-71-515.

{3) The division may determine that the 51,0040
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1) shall be paid to
the uninsured employers' fund rather than the subsequent
injury fund.

(4) The division may enter into an agreement with the
injured employee or the employee's beneficiaries to assign
tc the employee or the beneficiaries all or part of the
funds received by the division from the uninsured employer
pursuant to subsection (2)(a)."

Section 17. Section 39-71-505, MCA, is amended to
read:

"39-71-505. Applicability of other provisions of
chapter to fund. All appropriate provisions in the Workers'
Compensation Act apply to the fund in the same manner as
they apply to compensation plans No. 1y and No. 27-and-3."

Section 18, Section 39-71-515, MCA, is amended to
read:

"*39-71-515. Independent cause of action. (1) An
injured employee or the employee's beneficiaries have an

independent cause of action against an uninsured employer
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for failure to be enrolled in a compensation plan as
required by this chapter.

(2) In such an action, prima facie liability of the
uninsured employer exists if the claimant proves, by a
preponderance of the evidence, that:

fa) the employer was required by law to be enrolied
under compensation plan No. 17 or No. 2y-or-3 with respect
to the claimant; and

(b) the employer was not so enrolled on the date of
the injury or death.

{3) It is not a defense toc such an action that the
employee bhad knowledge of or consented to the employer's
failure to carry insurance or that the employee was
negligent in permitting such failure to exist.

(4) The amount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been properly enrclled under
compensation plan Neo. l7 or No. 27-or-3.

(5) A plaintiff who prevails in am action brought
undezr this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages."

SECTION 1. SECTION 39-71-704, MCA, IS AMENDED TQ

READ:

"39-71~704. Payment of medical, hospital, and related
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services. (1) In addition to the compensation pravided by
this chapter and as an additiconal benefit separate and apart
from compensation, the following shall be furnished:

(a) After the happsning ¢f the injury, the insurer
shall furnish, without limitation as te length of time or
dollar amount, reasonable services by a physician or
surgeon, reasonable hospital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained.

(b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

(2) A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, shall be established
annually by the workers' compensation division and become
effective in January of each year. The maximum fee schedule
must be adopted a; a relative value fee schedule of medical,
chiropractic, and paramedical services, with unit values to
indicate the relative relationship within each grouping of
specialties. Medical fees must be based on the median fees
as billed to the stare---compensation--—-tnanrance---fund

compensation plan No. 2 insurers during the year preceding
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the adoption of the schedule. The division shall adopt
rules establishing relative unit values, groups of
specialties, the procedures insurers must use to pay for
services under the schedule, and the method of determining
the median of billed medical Ffees. These rules shall be
modeled on the 1974 revision of the 1969 California Relative
Value Studies."

Secticn 20. Section 39-71-908, MCA, is amended to
read:

"39-71-908. Notification of fund of its potential
liability under part -- review by fund. Not less than 90 or
more than 150 days before the expiration of 104 weeks after
the date of 1injury, the employery or the carriers-or-the
industriat-tnsurance-fund;-as-the-case-may-be; shall notify
the fund whether it is 1likely that compensation may be
payable beyond a period of 104 weeks after the date of the
injury. The fund thereafter may review, at reasonable
times, such information as the employer; or the carriery—-ar
imdustriati-tnsuranee-fund has regarding the accident and the
nature and extent of the injury and disability."”

Section 21. Secticn 39-71-909, MCA, is amended to
read:

"39-71-909. Effect of fund's failure to give
notification of its intent to dispute liability --

subsequent notification by fund authorized. IF the fund dces
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not notify the carrier of its intent to dispute the payment
of compensaticn, medical, and burial benefits, the employers
or _the carriery-sr-imdustrrat-insuranee~fund shall continue
to make payments on behalf of the fund and shall be
reimbursed by the fund for all benefits paid that pertain to
the period beyond 104 weeks after the date of the injury.
However, at any time subsequent to 104 weeks after the date
of injury, the fund may notify the carrier of a dispute as
to payment of benefits. The liability of the fund to
reimburse the employery or the carriervy-er—the-induskrial
tnsuranece-fund shall be suspended 30 days thereafter until
the controversy is determined."

Section 22. Section 39-71-910, MCA, is amended to
read:

"19-71-910. Procedure for resolving disputes as to
liability under part. (1) If an employee was employed or
retained in employment under the provisions of this part and
a dispute or controversy arises as to pavment of benefits or
the liability therefor, the division shall hold a hearing
and resolve all disputes. On motion made in writing by the
employery or the carriery-or-induatriat-insurance-fund, the
administrator shall join the fund as a party defendant,

{2) The division, within 5 days of the entry of an
order joining the fund as a party defendant, shall give the

fund written notice therecf not less than 20 days before the
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date of hearing and shall include the name of the employee
and the employer and the date of the alleged injury or
disability. The fund named as a defendant shall have 10 days
after the date of notiFfication to file objections to being
named as a party defendant. On the date of the hearing at
which the liability of the parties is determined, the
hearing examiner first shall hear arguments and take
evidence concerning the joinder as party defendant. If the
fund has filed timely objection and if argument and evidence
warrant, the hearing examiner shall grant a motion te
dismiss.

(3) At the time of the hearing, the employer and fund
may appear, cross-examine witnesses, give evidence, and
defend both on the issue of liability of the employer to the
employee and on the issue of the liability of the fund,

(4) The hearing examiner shall make findings of Ffact
and conclusions of law determining the respective liability
of the emplaoyer and the fund."

Section 23. Section 39-71-911, MCA, is amended to
read:

"39-71-911. Obligation to make payments on behalf of
fund not an independent liability. The obligation imposed by
this part on the employery or the carrierys-sr-industriat
tnsurance~fund to make payments on behalf of rhe fund does

not impose an independent liability on the employery or the
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carriery-er-industriat-insurance-fund."

Section 24. Section 39-71-913, MCA, is amended to
read:

"3%-71-913. Payments by fund directly to persons
entitled. If the employers or the carrierry-eor-thne-industrial
tnsaurancee-fund does not make the payments on behalf of the
fund, the fund may make the payments directly to the persons
entitled to the payments."

Section 25. Section 39-71-1004, MCA, 1is amended to
read:

"39-71-1004. Industrial accident rehabilitation
acceount. (1) The payments provided in 39-71-1003 shall be
made f£rom the industrial accident rehabilitation account in
the state special revenue fund. Payments to the account
shall be made on or before July 1 of each year as follows:

{a) by each employer cperating under the prowvisions of
plan No. 1 of the Workers' Compensation Act, an amount to be
assessed by the division, not exceeding 1% of the
compensation paid to the employer's injured enmployees in
Montana for the preceding fiscal year; and

{b) by each insurer insuring employers under the
provisions of plan Ro. 2 of the Workers' Compensation Act,
an amount to be assessed by the division, not exceeding 1%

of the compensation paid to injured employees of its insured

in Montana during the preceding fiscal years
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fcf—-by—the—diVision7—an—amcunt—to—bE—determined—b,—bhe
diviaianT-not-ezceedéng‘-i%~—ef—-the——ccmpensatien——puid~-te
injured——empieyees—-in—ucntnna—Erom—bhe—industriai-insurance
expcndcbie——trust—-Eund———and--—the--—cccup&tional———disease
expendnbie—tru:t—Eund-for-the—preceding—Eisca}—year.

(2) Separate accounts of the amounts collected and
disbursements made from the industrial accident
rehabilitation account in the state special revenue fund
shall be kept for each of the plans. If in any fiscal year
the amount collected from the empioyers under any plan
exceedas the amount of payments for employees of the
employers under such plan, the assessment against the
employers under such plan for the following year shall be
reduced,

{3) The payments herein provided for shall be made to
the division, which shall credit the sums paid to the
industrial accident rehabilitation account which shall be in
the custody of the state treasurer. Disbursements from the
account shall be made'after approval by the department of
social and rehabilitation services and upon audit and
approval by the department of administration.

(4} No part of the funds allocated or contributed as
herein provided and contemplated shall be used in payment of
administrative expenses of the division or department of

soclial and rehabilitation services."
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Section 26. Section 39-71-2201, MCA, is amended to
read:

“39-71-2201. Election to be bound by plan. (1) Any
employer except-those-aspectfted-in-39-7:-483 may, by filing
his election to become bound by compensation plan No. 2,
insure his liability to pay the compensation and benefits
provided by this chapter with any insurance company
authorized to transact such business in this state.

(2) Any employer electing to become bound by
compensation plan No. 2 shall make his election on the form
and in the manner prescribed by the division."

Section 27. Section 39-71-2206, MCA, 1is amended to
read:

"39-71-2206. Deposits by insurer with division to
guarantee payment of liability. (1) Before issuance of any
policy by an insurer as herein authorized, the insurer must
deposit with the division bonds of the United States or the
state of Montana or of any school district, county, city, or
town in the state of Montana or a corporate surety bond made
out to and approved by the division in an amount not less
than $5,000 or more than §:8670666 $250,000, as the division
may determine. If any insurer faiis to discharge any
liability after the amount thereof is determined by the
division and wichin the time limited by the division, the

division shall convert the bonds or such part thereof as 1is
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necessary into cash and from the proceeds liguidate such
liability, and thereafter the insurer must make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the division the discretion in the
matter of whether an insurer has failed to discharge any
liability.

{2) Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reasonably certain, the
insurer shall make a deposit, as herein defined, with the
division for the protection and guarantee of the payment of
such liability in such sum as the division may direct,
However, if the division considers the amount on deposit by
the insurer under the provisions of subsection {1} of this
section sufficient to cover all liabilities of the insurer,
then no further deposit may be required.

(3) Any deposit made under the provisions of
compensation plan Nec. 2 must be held in trust by the
division as security for the payment of the liability for
which the deposit was made, Such deposit may be reduced from
time to time with the permission of the division as the
payment of the liability of the insurer may reduce the
amount requirgd to be on deposit. Such deposit may be
changed or renewed when desired by the depositor by

withdrawing the same or any part thereof and substituting
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other deposits therefor. Upon proof of the final payment of
the liability for which such deposit was made, any deposit
remaining must be returned to the depositor. All earnings
made by such deposit must first be applied upon  any
liability of the depositors, and if no such liability
exists, then such earnings must upon demand be delivered to
such depositor. The division and its bondsmen are liable for
the value and safekeeping of such deposit and shall at any
time, upon demand of a deéositor, account for the same and
the earnings therecf.”

Section 28. Section 39-72-310, MCA, is amended to
read:

"39-72-310. Occupational disease coverage under
workers' compensation plans. (1) Every employer enrolled
under compensation plan No. 1 (Title 39, chapter 71, part
21)7 and every insurer writing workers' compensation
coverage under compensation plan No, 2 {Title 39, chapter
71, part 22)7-and--the--state--compensatian—-insurance--fund
under-—compensation—-plan--No:-3-{Titie-3%;-chapter-Fi;-part
2347-ar}-provided-for-under-the-Workers'--Compensation-—Acty
are considered te alse provide full coverage for claims
under this chapter. Any policy of insurance for workers'
compensation coverage under the Workers' Compensation Act
written by a private insurance carrier or—~-the---state

esmpensation——-insurance—-fund 1s considered to provide Eull
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occupational disease coverage under the provisions of this
chapter.

(2) Except as provided in this chapter, the division
shall apply the appropriate provisions of Title 39, chapter
71, parts 21y and 227-and-23, to the administration of The
Occupational Disease Act of Montana in the same manner as
they are applied to the administration of the Workers'
Compensation Act.

t3)-—Hnder-compensation-ptan-Res-37--any--premiums—-and
other-receipts-held-by-the-diviston-for-ocecupatianati-disease
tnsurance--coverage--shali-he-tranaferred-and-become-part-of
the-workers'-compensaticon-industriat-inaurance-accounty-—-anaé
paymenta--—for-—oceupationai-disease-claims-by-the-state-fund
shalli-be-paid-cut-of-the-industrial-insurance-account="

NEW SECTION. Section 29. Repealer. Sections
39-71-2301 through 39-71-2308 and 39-71-2321 through
39-71-2327, MCA, are repealed.

NEW SECTION. Section 30, Extension of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 31. Cedification instruction.
Secticn 2 is intended to be codified as an integral part of
Title 39, chapter 71, and the provisions of Title 39,

chapter 71, apply to section 2.
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NEW SECTION. Section 32. Effective dates. (1) Section
1 and this section are effective on passage and approval.

{2) Sectiona 2 through 27 31 are effective on the date
a sale is made.under section 1.

-End-
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SENATE BILL NO. 388
INTRODUCED BY BOYLAN, HARP, STORY, GALT,

HIRSCH, RAMIREZ, KITSELMAN, SALES

A BILL FOR AN ACT ENTITLED: "AN ACT RREQY¥RINE ALLOWING THE
SALE OF THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND
FUND PO-PHE-HIGHESY-RESPONSIBEE-BIDBER;-PROVIBING-POR-A-SARE
PROCEPURE;-PROVIDING-FOR-DISPOSITION-OP-THE-PROEEEPS-OF--FHE
SALE; -PROVIDING-FPOR-AN-ASSIGNBP-APPORPIONMENT-PO—-INSHRERS-OF
ENSURANEE- - -€0VERAGE~--POR---HEGH-RESK--EMPEOYERS; AMENDING

SECTIONS 7-32-203, 33-17-502, 33-18-212, 39-71-102,

39-71-103, 39-71-116, 39-71-201, 39-71-206, 39-71-13108,
39-71-401, 39-71-403, 39-71-410, 39-71-502, 15-71-504,
39-71-505, 39-71-515, 39-71-704, 33-71-908 THROUGH

39-71-911, 39-71-913, 39-71-1004, 39-71-2201, 39-71-2206,
AND 39-72~310, MCA; REPEALING SECTIONS 35-71-2301 THROUGH
39-71-2308 AND 39-71-2321 THROUGH 39-71-2327, MCA; AND

PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Sale of state workers'
compensation insurance plan and fund. (1) The govesner
shalti;-within-180-days-afeer——the--effective--date-~of--chis

sectiony-seti-the-state-werkeral-compensation-insurance-ptan

and--fund--ereated-and-provided-for-in-Pitie-397-chaprer-7iy5
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part-237-and-referenced-in-other--provisions—-of--Pitie--39;
echapter—--7t7--Fhe-governor-shall-make-a-request-for-bids-and
shati-ensnre-that-the-request-is--adequately--pubticized-—in
the--pressy--mator-£financiat-pubiicatiens;-and-the-£inancial
and--insurance——industriesz—--All--advertisements———must—-——he
pubtished--within--60--days-after-the-effective-date—of-this
sectionT-Interested-parties-must-be-atiswed-60-days-from-the
date-the-last-advertisement-is-pubtished-to-submit-propesais
for-purchases-Ffhe-sate-must-be-to-the-responsible——inanrance
or-other-company-asubmitbing-che-highest-bid;
t2}--Bach--bid--proposal--must--centain-an-agresment-to
purchase-the-plan-and-fund-in-cash--and--be--accompanied--by
security--in-the-amount-of-2%-o0f-the-bid---Phe-security-must
be—*n—cashr—cashéetiawcheek7-—certified——checkv——bunk--meney
ordery--or-bank-draft-and-must-pe-drawn-on-a-bank-located-in
Montana-or-consiat-of-a-bond-or-bonds-executed-by--a--surety
avthorized--to--do-business-in-Montanar-ff-a-bid-tas-aceepted
and—the—bidder-faiis—to—consummate—hhe—saie;—the—:ecurity—is
forfeited-to-the-state-and-must-be-deposited-in-the--generat
funds--Fhe--security-—-must-be-returned-to-bidders-whose-bids
are-npot-acceptedr
t3)--Phe-governor-shaii-submit-each-bid-prepesat-te-the
tegistative-audit-committee-upon-its-receipts-FPhe-—committee
shaii--review-—the--proposais--and--submit--commenta-—-to-the

governsr-on-the-quatificaticns-of-each-bidders

-2- SBE 388
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t4)y--A-responsible-proapective-bidder-whe--demonatrates
the--finanecial——abitity--te--purehase--the--fund-and-plan-is
encitied-to-fuity-inspect~the-publie-records-of-the-fund-and
ptan-and-ef-the--division--of--workers'--compensatien—-under
39-71-221--through--39-71-2247--tneinding-data-banks-and-raw
datar-and-shati-be-given-copies-of--the--tast--feur--repores
printed--under--39-71-216;--any-eariier-reporta-requested-by
the-bidder;-and-a-eepy-of-sach-audit-of-any--type--performed
by--the--itegistative--audit-committee-sinece-January-17-1986+
retating-te-either-che-fund-and--plan--or--the--diviston—-of
wotkersti-campensationr-or-boths

+53--Fhe-suceessful-bidder-in-entitied-to-the-finanaial
assats;——future-—business;—-and--books;--recordsy-and-papars
twhether-writtens-typeds-computerireds-or-in-any-other-formj
of-the-pian-and-fund--He-is-not--entitted--to--the--physicai
piant;--equipment;--furniture;-computer-facitities;—and-tike
itemsz-Phe-suceessfui-bidder-must-pay-aii—-elaitms——that--are
awarded--and--unpatd--on——the--date--of-the-sate-or-that-are
pending-en-the-date-of-the-sate-and-are--awarded--after——the
date-of-the-sates

t6}~-Phe--proceeds-of-the-sate-must-be-deposited-in-the
general-funds

NEW-SBEEPION: --Section-2+--Assigned-risk-ptans-—{i1}——The
d&vision——shail——promu}qate——and——aaminister——a—p}an~Eor—the

equitable——appartionment--among--ptan-—-Nos--3--insupens—--of

-3~ SB 388
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coverage——required—-—by-—this--chapter-fer-employera-who-were
unabte-to-proecure-coverage-through-ordinary-metheds-
t2y~——All-pian-No--2-insurers--shati-—-subscribe--to--and
participate-in-the-assigned-risk-pians
$+3y--f-—a-—-plan—-Ner--2-—insurer-refuses—-te-accept—ita
eguitabie-apportionment-under-the-assigned--risk--piany--the
commissioner---of---insurance--may--suspend--or--revoke--the
insurer*s-autherity-to-tasue-workerts-compensation——-eoverage

contractas-—in—-this-stave OFFICE OF THE LEGISLATIVE AUDITOR,

UNDER THE DIRECTION OF THE LEGISLATIVE AUDIT COMMITTEE,

SHALL SOLICIT PROPOSALS TO PURCHASE THE STATE WORKERS'

COMPENSATION INSURANCE PLAN AND FUND. A PURCHASE PROPOSAL

MUST PROPOSE TO ASSUME ALL THE LIABILITIES AND PURCHASE ALL

THE ASSETS OF THE FUND, INCLUDING SUCH ASSETS AS EQUIPMENT;

FURNITURE; OFFICE SUPPLIES; BOOKS AND RECORDS, COMPUTERIZED

OR OTHERWISE; PUTURE BUSINESS; AND FINANCIAL ASSETS. THE

PROPOSAL MAY INCLUDE AN OFFER TO PURCHASE OR LEASE THE

BUILDING HOUSING THE WORKERS' COMPENSATION DIVISION AND

SITUATED ON THE CORNER OF BROADWAY AND SOUTH LAST CHANCE

GULCH IN HELENA, MONTANA, AND MAY OFFER _TO LEASE ANY PART OF

THE BUILDING BACK TQ THE STATE OF MONTANA. THE PROPOSAL MUST

AGREE TO INSURE ANY EMPLOYER COVERED BY TITLE 319, CHAPTER 71

OR 72, REGARDLESS OF THE NATURE OF THE EMPLOYER'S BUSINESS

OR THE EMPLOYER'S RISK RATING FOR PURPOSES OF INSURANCE, FOR

AS LONG AS THE EMPLOYER DESIRES INSURANCE.

-4- SB 388
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(2) THE OFFICE OF THE LEGISLATIVE AUDITOR SHALL REVIEW

AND PREPARE COMMENTS AND A RECOMMENDATION REGARDING EACH

PROPOSAL. THE 51ST LEGISLATURE OF THE STATE OF MONTANA AND

ANY SPECIAL SESSION OF THE LEGISLATURE MEETING BEFORE THE

CONVENING OF THE 51ST LEGISLATURE MAY REVIEW THE PROPOSALS

THAT HAVE BEEN SUBMITTED AND THE COMMENTS AND

RECOMMENDATIONS OF THE OFFICE OF THE LEGISLATIVE AUDITOR AND

ORDER THE AUDITOR TO ACCEPT A PROPOSAL AND SELL THE FUMD AND

PLAN.

SECTION 2. SECTION 7-32-203, MCA, IS AMENDED TQ READ:

"7-32-203. Provision of workers' compensation
coverage. (1) Each law enforcement agency that utilizes
reserve officers shall provide full workers' compensation
coverage for the cfficers while they are providing actual
service for a law enfeorcement agency. €everage-shali-be
provided-through-the-state-compensation-insurance-fund;--and
the--taw-enforcement-agencies-shatl-pay-to-the-state—£fund-an
appropriate-premium;-as-eatabliished-by-the--state--fundy-—te
eover-—-the——tnsurance--riak--of--providing--coverage--to-the
officerss

(2) Each law enforcement agency that utilizes
auxiliary officers shall provide full workers' compensation
coverage for the officers while they are providing actual
service for a law enforcement agency."

SECTICON 3. SECTION 33-17-502, MCA, IS AMENDED TO READ:

-5- SB 388
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"33-17-502, Prohibition on holding out as consultant
-—- receiving fee. (1) Any person not 1licensed as an
insurance consultant in this state who identifies or holds
himself out to be an insurance consultant without having
been licensed as an insurance consultant under this part or
any person who uses any other designation or title which is
likely to mislead the public and holds himself out in any
manner as having particular insurance qualifications other
than those for which he may be otherwise licensed or
otherwise qualified is guilty of a misdemeanor and upon
conviction shall be fined $1,500.

{2) Any person not licensed as an insurance consultant
with respect to the relevant kinds of insurance who receives
any fee for examining, appraising, reviewing, or evaluating
any insurance policy, annuity or pension contract, plan, or
praogram or who shall make recommendations or give advice
with regard to any of the above without first having been
licensed by the commissiconer as an insurance consultant is
guilty of a misdemeanor and upon conviction shall be fined
$1,500.

(3) Nothing in this part applies to:

(a) licensed attorneys at law in this state acting in
their professional capacity; or

(b) an actuary or a certified public accountant who

provides information, recommendations, advice, or services

-6- SHB 388
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in his professional capacity if neither he nor his employer
receives any compensation directly or indirectly on account
of any insurance, bond, annuity or pension contract that
results in whole or part from that information,
recommendation, advice, or servicesy-er.
tey-~a--duty--ticensed--casuatty--insurance--agent—-whe
asccepts-a-fee-from-an--insured--for-~placement--through--the
state-compensation-insurance-fund-as-provided-in-33-18-2312:"

SECTION 4. SECTION 33-18-212, MCA, IS AMENDED TO READ:

"33-18-212. 1Illegal dealing in premiums -- improper
charges for insurance. {1) No perscn shall willfully collect
any sum as premium or charge for insurance, which insurance
is not then provided or is not in due course to be provided
(subject to acceptance of the risk by the insurer) by an
insurance policy issued by an insurer as authorized by this
code.

{2) No person shall willfully collect as premium or
charge for insurance any sum in excess of or less than the
premium or charge applicable to such insurance and, as
specified in the policy, in accordance with the applicable
classifications and rates as filed with and approved by the
commissioner; or in cases where classifications, premiums,
or rates are not required by this code to be so filed and
approved, such premiums and charges shall not be in excess

of or less than those specified in the policy and as fixed

~7- SB 388
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by the insurer. This provision shall not be deemed to
prohibit the charging and collection, by surplus line agents
licensed under chapter 2, part 3, of the amount of
applicable state and federal taxes in addition to the
premium required by the insurer. It shall not be deemed to
prohibit the charging and collection, by a life insurer, of
amounts actually to be expended for medical examination of
an applicant for life insurance or for reinstatement of a
life insurance policy. Phe-provision-of-this-subsection-dces
not-prohibit-the-collection-from-an—-inaured-of--a--ptacement
fee;--not--to--exceed--7-1/2%-~-0f--the-—-annuai--premiums;-for
piacement-through—the-state-compensation-insurance-fund-by-a
duty-ticensed-easuaity-insurance-agent--Fhis--piacementc--fee
ta-net-a-premium-as-defined-in-33-15-162+

(3) Each violation of this section shall be punishable
under 33-1-104."

Section 5. Section 39-71-102, MCA, is amended to read:

"393-71-102, Reference to plans. Whenever compensation
plan No. 15 or No. 2 3-or-3 is referred to, such reference
also includes all other sections which are applicable to the
subject matter of such reference."

Section 6., Section 39-71-103, MCA, is amended to read:

"39-71-103. Compensation provisions. The compensation
provisions of this chapter, whenever referred to, shall be

held to include the provisions of compensation plan No. 1y

-8- 5B 388



nm e W

@ -~ o

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0388/03

and No. 2y-ar-3 and all other sections o©of this chapter
applicable to the same or any part thereof."

Section 7. Section 39-71-116, MCA, is amended to read:

*“39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) “Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the division of
workers' compensation prior to July 1 of each year.

(2) "Beneficiary" means:

{a) a surviving wife or husband;

{b) an unmarried child under the age of 18 years;

{c¢) an unmarried child under the age of 25 vyears who
is a full-time student in an accredited school{

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{e) a parent who is dependent upon the decedent for
support at the time of the injury {however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (2)(a) through {(2)(d) of this section, exists):

and

-9- SB 388
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(£} a brother or sister under the age of 18 years if
dependent upon the decedent for sSupport at the time of the
injury (however, such a brother or sister is a beneficiary
6n1y until the age of 18 years and only when no beneficiary,
as defined in subsections (2}{a) through (2){(e) of this
section, exists).

{3) "Casual employment” means employment not in the
usual course of trade, business, profession, or occupation
of the employer. Any person hauling or assisting in hauling
of sugar beets or grains, in case of emergency, is
considered engaged in casual employment.

(4) "Child" includes a posthumous child, a dependent
stepchild, a child legally adopted prior to the injury, and
an illegitimate child legitimized prior to the injury.

(%) "Divisicon"™ means the division of workers'
compensation of the department of labor and industry
provided for in 2-15-1702.

(6) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

{7) "Husband" or “widower" means only a husband or
widower living with or legally entitled to be supported by
the deceased at the time of her injury.

(8) "Insurer"” means an employer bound by compensation
plan No. 1, an insurance company transacting business under

compensation plan No. 2, the-industrial-inaurcance-sccount
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under-compensatian-ptan-Ner-3; or the wuninsured employers'
fund provided for in part 5 of this chapter.

(9) "Invalid" means one who is physically or mentally
incapacitated.

(10} "Order" means any decision, rule, direction,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.

{11) “Payrell", "annual payroll”, or "annual payroll
for. the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shall not have operated a sufficient or any length
of time during such calendar year, 12 times the average
monthly payroll for the current vyear; provided; that an
estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to be adjusted by additional
payment by the employer or refund by the division, as the
case may actualiy be on December 31 of such current year.

{(12) "Permanent partial disability" means a condition
resulting from injury as defined in this chapter that
results in the actual loss of earnings or earning capability
less than total that exists after the injured worker is as
far restored as the permanent character of the injuries will
permit. Disability shall be supported by a preponderance of

medical evidence.

-11- SB 388

® - WM B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
23

25

8B 0388/03

{13) "Permanent total disébility” means a condition
resulting from injury as defined in this chapter that
results in the loss of actual earnings or earning capability
that exists after the injured worker is as far restored as
the permanent character of the injuries will permit and
which resulté in the worker having no reascnable prospect of
finding regular employment of any kind in the normal labor
market. Disability shall be supported by a preponéerance of
medical evidence.

(14) The term "physician” includes “surgeon" and in
either case means one authorized by law to practice his
profession in this state.

{15) "The plant of the employer" includes the place of
business of 'a third person while the employer has access to
or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

{16) "Public corporation" means the state or any
county, municipal corpeoration, school district, city, city
under commission form of government or special charter,
town, or village.

(17) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

{18) “"Reasonably safe tools and appliances" are such

-1i2- SB 388
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tools and appliances as are adapted to and are reasonably
safe for use far the particular purpose for which they are
furnished.

(19) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker is as far restored as the permanent character of the
injuries will permit, A worker shall be paid temporary total
disability benefits during a reasonable period of
retraining. Disability shall be supported by a preponderance
of medical evidence.

{20) "Wages" means the average gross earnings received
by the employee at the time of the injury for the usual
hours of employment in a week, and overtime is not to he
considered. Sick leave benefits accrued by employees of
public corporationsy as defined by subsection (16) of this
sectiony are considered wages.

{21} “"Wife" or "widow" means only a wife or widow
living with or legally entitled to be supported by the
deceased at the time of the injury.

(22) "Year", unless otherwise specified, means calendar
vear."

Section 8. Section 39-71-201, MCA, is amended to read:

"39-71-201. Administration fund. (1) A workers'

compensation administration fund is established out of which

-13- 5B 388

@ ~ o N s

10
11
iz
13
14
15
16
1?7
18
19
20
21
22
23
24
25

SB 038B/03

all costs of administering the Werkers' Compensation and
Occupational Disease Acts and the varicus occupational
safety acts the division must administer are to be paid upon
lawful appropriation. The following moneys collected by the
division shall be deposited in the state treasury to the
credit of the workers' compensation administrative fund and
shall be used for the administrative expenses of the
division:

{a) all fees and fines provided in 39-71-205 and
39-71-304;

(b) all fees paid Eor inspection of boilers and
issuance of liceases to operating engineers as regquired by
law;

{c) all fees paid from an assessment on each plan No.
1 employerr and plan No. 2 insurery-and-plan-Ne:-3;-the
state-insurance—-fund, The assessments shall be levied
against the preceding calendar year's gross annual payroll
of the plan No. 1l employers . and the gross annual direct
premiums collected in Montana on the policies of the plan
No. 2 insurers, insﬁring employers covered under the
chapter, during the preceding calendar year. However, no
assessment of the plan No. 1 employer or plan No. 2 insurer
shall be less than $200. The assessments shall be sufficient
to fund the direct costs identified to the ehree two plans

and an equitable portion of the indirect costs based on . the
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ratio of the preceding fiscal year's indirect costs
distributed to the plans using proper accounting and cost
allocation procedures. Pilan--No:--3--shati--be-assessad-an
ameunt-sufficient-to-fund-tts-direct-costas-and-an--equitahle
portion--of--the-indirest-costs-as-referred-to-abhaves Other
sources of revenue, including unexpended funds from the
preceding fiscal year, shall be used to reduce the costs
before levying the assessments,

(2} The administraticn Ffund shall be debited with
expenses incurred by the division in the general
administration of the provisions of this chapter, including
the salaries of its members, officers, and employees and the
travel expenses of the members, officers, and employees, as
provided for in 2-18-501 through 2-18-503, as amended,
incurred while on the business of the division either within
or without the state,

(3) Disbursements from the administration money shall
be made after being approved by the division upon claim
therefor."

Section 9. Section 39-71-206, MCA, is amended to read:

"39-71-206, Legal advisers of division, +%% The
attorney general shall be the legal adviser of the division
and shall represent it in all proceedings whenever so
requested by the division or any member thereof.

t2}--Fhe-division-mayr-in~the-investigation-and-defenase
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of-cases-under-pian-Ror-3-ef-the-Workersil-Cempensation—-Aecey
emplay--sueh--other-—attorney--or--iegat-adviser-as-it-deems
necessary-and--pay--for-—the--same--out--of-—-the--industrial
insuranece-aceount-in-che-expendabie-truse-funds"

Section 10. Section 39-71-308, MCA, is amended to
read:

"39-71-308. Neglect or refusal of public corporation
to file payroll reports -- arbitrary assessment by division.
wWhenever any public corporation insured--by--the--state
eompensatien-insurance-fund neglects or refuses teo file
prescribed payroll reports of its employees, the division
may levy an arbitrary assessment upon such public
corporation in an amount of $75 for each such assessment,
which assessments shall be collected in the manner provided
in this chapter For the collecticn of assessments."

gection 11. Section 39-71-401, MCA, is amended to
read:

*39-71-401. Employments " covered and employments
exempted. (1) BExcept as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the

provisions of compensation plan No. ly or No. 27-or-3. Every
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employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employmentis:

(a) household and domestic employment;

{b) casual employment as defined in 38-71-116(3)
except employment of a volunteer under 67-2-105;

(c) employment of members of an employer's family
dwelling in the employer's household;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
held themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

(e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(E) any person performing services in return for aid
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or sustenance only, except employment of a volunteer under
67-2-105;

. {g) employment with any railroad engaged in interstate
commerce, except that rallroad construction work shall be
included in and subject to the provisions of this chapter;

({h) emplcyment as an official, including a timer,
referee, or Jjudge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district.

(3) A sole proprietor or working member of a
partnership who holds himself ocut or considers himself an
independent contrgctor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty requlation, or for services as
a direct seller engaged in the sale of consumer products to
customers primarily in the home must elect to be bound
personally and individually by the provisions of
compensation plan No. 1y or Mo, 2y-er-3, but he may apply
to the division for an exemption £from the Workers'
Compensation Act for himself. The application must be made
in accordance with the rules adopted by the division. The
division may deny the application only if it determines that
the applicant is not an independent contractor. When an

application is approved by the division, it is conclusive as
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to the status of an independent contractor and precludes the
applicant from obtaining benefits under this chapter.

(4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as providéd “in this
subsection is subject to a $50 fine for each citation."

Section 12. Section 39-71-403, MCA, is amended to
read:

'39-71—4031 Ptan-three-exciusive-for-stakte-agencies——-
etection Election of plan by other public corporations. +%}
Where-a-state-agency-in-the-employer;-the-terma--conditionsy
and~f-prov£sions-—-o£-—compensation—~pian—;ﬂo=--3——:hai}—-be

exciusiver-compulsory;-and-obligatory-upon-beth-empieyer-and
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empioyees-——Any--sums--necessary--e¢o-—-be-—paid---under---the
provisions—-ef--thia--chapter--by-—-any-atate—agency-shati-be
censidered-to-be--erdinary--and--necessary-—-expense—-of--the
agencyr-—-and--the-agency-shati-make-appropriation-ef-and-pay
such-suma-inkto-the-state-compensation-insnranece-fund-at--the
time--and--in-—the--manner--provided--for--in-—this-chapters
netwithstanding-that-the-state-agency--may-—have--£aiied--to
antictpate--such--ordinary--and--necessary-—-expense-—in--any
budget;-estimate-sf-expenses;-appropriationsy-ordinances;-or
atherwises

t2¥(1) A public corporationy--other—-than--a---state
agency; may elect coverage under compensation plan No. 15
empieyer; or plan No. 2, insurer;——or——plan-—-Ner--3Ir--state
insurance-fundy, separately or jointly with any other public
corporationry sther-than-a-state—ageney. A public corporation
electing compensation plan No. 1 may purchase reinsurance. A
public corporaticn electing compensation plan No. 1 is
subject to the same provisions as a private employer
electing compensation plan No. 1.

t3¥(2) A public corporationy--ether--than--a--stake
ageneyy that elects plan No. 1 may establish a fund
sufficient to pay the compensation and benefits provided for
in this chapter and chapter 72 and to discharge all
liabilities that reasonably incur during the fiscal year for

which the election is effective. Proceeda from the fund must

-20- S8 388



[ B N U

@ -~

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0388/03

be used only to pay claims covered by this chapter and
chapter 72 and for actual and necessary expenses required
for the efficient administration of the fund.

f4¥(3) All money in the fund established under
subsection (2) not needed to meet immediate expenditures
must be invested by the governing body of the public
corporation, and all proceeds of the investment shall be
credited te the fund."

Section 13. Section 39-71-410, MCA, 1is amended to
read:

"39-71-410. Employees bound by plan adopted by
employer -— election not to be bound by corporate officers.
(1) Every employee whose employer is bound by the provisions
of this chapter is subject to and bound by the provisions of
that plan- of compensation adopted by his employer, except
that pursuant to such rules as the division shall frem--time
to-time promulgate and subject in all cases to the review of
the division, officers of private corporations may elect not
to be bound as employees under this chapter by a written
notice in the form provided by the division, served in the
following manner:

{a) if the employer has elected to be bound by the
provisions of compensation plan No. 1, by delivering the
notice to the board of directors of the employer; or

{b) if the employer has elected to be bound by the
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provisiona of compensation plan No, 2, by delivering the
notice to the board of directors of the employer or the
insurers.
ter--if-che—employer-has-stected--to--be—-bound--or--ia
bound--by--the—-proviasions--of--compensation--pian-Ner-37r-by
delivering-the-notice-eo-the-divisions

{2) The appointment or election cf an officer of a
corporation for the purpose of excluding an employee from
coverage under this chapter does not entitle such officer to
elect not to be bound as an employee under this chapter. 1In
any case, the notice must be signed by the officer under
cath or equivalent affirmation and is subject to the
penalties for false swearing.

(3) The division shall review any election by officers
of private éotporaticns not to be bound as an employee to
assure compliance with this chapter."®

Section 14. Section 39-71-502, MCA, is amended to
read:

"39-71-502. Creation and purpose of uninsured
employers' fund. There is created an uninsured employers'
fund. The purpose of the fund is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received if the employer had been
properly enrolled under compensation plan No. 17 er_ MNo. 27

ar-3."

~-22- 5B 388



10
11
12
13
14

15

16 .

17
ia
19
20
21
22
23
24
25

SB 0388/03

Section 1%. Section 39-71-504, MCA, is amended to
read:

*39-71-504. Funding of fund -- option for agreement
between division and injured employee. The fund shall be
funded in the following manner:

{1) The division shall require that the uninsured
employer pay to the fund a penalty of either double the
premium amount the employer would have paid on the payroll
of the employer's workers in this state if-the-empioyer-had

been-enroited-with-compensatien-pian-Nes--3, based on the

average of quotes from three workers' compensation insurers

operating in the state as determined by the division, or

$200, whichever is greater. In determining the premium
amount for the calculation of the penalty under this
subsection, the division shall make an assessment on how
much premium would have been paid on the employer's past
3-year payroll for periocds within the 2 years when the
employer was uninsured. An assessment for payroll paid by
the uninsured employer for any time prior to July 1, 1577,
may not be made.

{2) (a) The fund shall receive from an uninsured
employer an amount equal to all benefits paid or to be paid
from the fund to an injured employee of the uninsured
employer. However, the uninsured employer's liability under

this subsection (2)(a) may not exceed $50,000.

-23- SB 388

[~ TR - T D - U U B R ™ RS B

[

12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0388703

(b) The dollar 1limitation dces not apply to an
uninsured employer's liability to an injured employee or the
employee's beneficiaries under 39-71-509 or 39-71-515.

{(3) The division may determine that the $1,000
assessments that are charged against an insurer in each case
of an industrial death under 39-71-902(1) shall be paid to
the wuninsured employers' fund rather than the subsequent
injury fund.

{4) The division may enter into an agreement with the
injured employee or the employee's beneficiaries to assign
to the employee or the beneficiaries all ot part of the
funds received by the division from the uninsured employer
pursuant to subsection (2)(a)."

Section 16. Section 39-71-505, MCA, is amended to
read:

"39-71-505. Applicability of other provisions of
chapter to fund. All appropriate provisions in the Workers'
Compensation Act apply to the fund in the same manner as
they apply to compensation plans No. ly and No. 27-and--3."

Section 17. Section 3%-71-515, MCA, is amended to
read:

“39-71-51%. Independent cause of action. 1) An
injured employee or the employee's beneficiaries have an
independent cause of action against an uninsured employer

for failure to be enrolled in a compensation plan as

.
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required by this chapter,

{2) In such an action, prima facie 1liability of the
uninsured employer exists if the claimant proves, by a
preponderance of the evidence, that:

(a) the employer was required by law to be enrolled
under compensation plan No. 1y or No. 27-or-3 with respect
to the claimant; and

{b) the employer was not so enrolled on - the date of
the injury or death.

(3) It 1is not a defense to such an action that the
employee had knowledge of or consented to the employer's
failure to carry insurance or that the emplayee was
negligent in permitting such failure to exist.

{4) The amcount of recoverable damages in such an
action is the amount of compensation that the employee would
have received had the employer been properly enrolled under
compensation plan Ne. 17 or_No. 27-er-3.

{5) A plaintiff who prevails 1in an action brought
under this section is entitled to recover reasonable costs
and attorney fees incurred in the action, in addition to his
damages.,"

SECTION 18. SECTION 39-71-704, MCA, IS AMENDED TO

READ:
"39-71-704. Payment of medical, hospital, and related

services. (1) In addition to the compensation provided by
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this chapter and as an additional benefit separate and apart
from compensation, the following shall be furnished:

(a) After the happening of the injury, the insurer
shall furnish, without limitation as to length of time or
dollar amount, reasonable services by a physician or
surgeon, reasonable hospital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained.

(b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or 1lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

(2 & relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital_services, shall be established
annually by the workers' compensation division and become
effective in January of each year. The maximum fee schedule
must be adopted as a relative value fee schedule of medical,
chiropractic, and paramedical services, with unit values to
indicate the relative relationship within each grouping of
specialties. Medical fees must be based on the median fees

as billed to the state--eempensation--inaurance--fund

compensation plan No. 2 insurers during the vyear preceding

the adoption of the schedule. The division shall adopt
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rules establishing relative unit values, groups of
specialties, the procedures insurers must use to pay for
gsaervices under the schedule, and the method of determining
the median of billed medical fees. Thege rules shall be
modeled on the 1974 revision of the 1969 California Relative
value Studies.”

Section 19. Section 39-71-908, MCA, is amended to
read:

“39-71-908., Notification of fund of its potential
liability under part -- review by fund. Not less than 90 or
more than 150 days before the expiration of 104 weeks after
the date of injury, the employery or the carriery--ar--the
industriat--insurance-fundry-as—-the-case-may-be; shall notify
the fund whether it 13 1ikely that compensation may be
payable beyond a period of 104 weeks after the date of the
injury. The fund thereafter may review, at reasonable
times, such information as the employery; or the carrier;-or
industriai-insurance-£fund has regarding the accident and the
nature and extent of the injury and disability."

Section 20. Section 39-71-909, MCA, is amended to
read:

"39-71-909, Effect of fund's failure to give
notification of its intent to dispute liability -
subsequent notification by fund authorized. If the fund does

not notify the carrier of its intent to dispute the payment
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of compensation, medical, and burial benefits, the employers

or the carriery-or-industriat-insurance-fund shall continue

to make payments on behalf of the fund and shall be
reimbursed by the fund for all benefits paid that pertain to
thé period beyond 164 weeks after the date of the injury.
However, at any time subsequent ta 104 weeks after the date
of injury, the fund may notify the carrier of a dispute as
to payment of benefits. The 1liability of the fund to
reimburse the employers or the carrierry--or--the--industrial
insurance-—fund shall be suspended 30 days thereafter until
the controversy is determined."

Section 2i. Section 3$-71-910, MCA, is amended to
read:

*39-71-910. Procedure for resolving disputes as to
liability under part. (1) If apn employee was employed or
retained in employment under the provisions of this part and
a dispute or controversy arises as to payment of benefits or
the liability therefor, the division shall hold a hearing
and resclve all digputes. On motion made in writing by the
employery or the carriery-er-induseriat-itnsurance-fund, the
administrator shall join the fund as a party defendant,

(2) The division, within 5§ days of the entry of an
order joining the fund as a party defendant, shall give the
fund written notice thereof not less than 20 days before the

date of hearing and shall include the name of the employee
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and the employer and the date of the alleged injury or
disability. The fund named as a defendant shall have 1§ days
after the date of notification to file objections to being
named as & party defendant. On the date of the hearing at
which the 1liability of the parties is determined, the
hearing examiner first shall hear arguments and take
evidence concerning the jeoinder as party defendant. If the
fund has filed timely objection and if argument and evidence
warrant, the hearing examiner shall grant a wotion to
dismiss.

(3) At the time of the hearing, the employer and fund
may appear, cross-examine witnesses, give evidence, and
defend both on the issue of liability of the employer to the
employee and on the issue of the liability of the fund.

{4} The hearing examiner shall make findings of fact
and conclusions of law determining the respective liability
of the employer and the fund." -

Section 22, Section 39-71-911, MCA, is amended to
read:

"39-71-911. Obligation to make payments on behalf of
fund not an independent liability. The obligation imposed by
this part on the employery or the carriers-—-er--industrial
inanranee--fund to make ﬁayments on behalf of the fund does
not impose an independent liability on the employers or the

carriery-er—itnduserial-tnserance-fond."
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Section 23. Section 39-71-%13, MCA, is amended to
read:

"39-71-913. Payments by fund directly to persons
entitled. If the employery or the carriery-or-the-industrial
tnsurance--fund does not make the payments on behalf of the
fund, the fund may make the payments directly to the persons
entitled to the payments."”

Section 24, Section 39-71-1004, MCA, is amended to
read:

"39-71-1004. Industrial accident rehabilitation
account. (1) The payments provided in 39-71-1003 gshall be
made from the industrial accident rehabilitation account in
the state special revenue fund. Payments tc the account
shall be made on or before July 1 of each year as follows:

(a) by each employer operating under the provisions of
plan No. 1 of the Workers' Compensation Act, an amount to be
assessed by the division, not exceeding 1% of the
compensation paid to ther employer’'s injured employees in
Montana for the preceding fiscal year; and

{(b) by each insurer insuring employers under the
provisicens o©f plan No. 2 of the Workers' Compensation Act,
an amount to be assessed by the division, not exceeding 1%
of the compensation paid to injured employees of its insured

in Montana during the preceding fiscal years

tet--by-the-divisions--an-amount-to-be-determined-by-the
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divisiony--~not--exceeding--i4--of ~—the-—compensation-paid-to
injured-empioyees-in-Mentana-frem-the--industriat—-insurance
expendable---trust-—-fend---and---the--aecupationat--diseanse
expendabie-truse~fund-for-the-preceding-fisecai-year,

{2} Separate accounts of the amounts collected and
disbursements made Erom the industrial accident
rehabilitation account in the state special revenue fund
shall be kept for each of the plans. If in any fiscal year
the amount collected £from the employers under any pilan
exceeds the amount of payments for employees of the
employers under such plan, the assessment against the
employers under such plan for the fcllowing year shall be
reduced.

(3) The payments herein provided for shall be made to
the division, which shall credit the sums paid to the
industrial accident rehabilitation account which shall be in
the custody of the state treasurer. Disbursements from the
account shall be made after approval by the department of
social and rehabilitation secrvices and upon audit and
approval by the department of administration.

{(4) No part of the funds allocated or contributed as
herein provided and contemplated shall be used in payment of
administrative expenses of the division or department of
social and rehabilitation services.®

Section 25. Section 39-71-2201, MCaA, is amended to
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read:

®35-71-2201. Election to be bound by plan. (1) Any
employer except-these-specified-in-39-73-4683 may, by filing
his election to become bound by compensation plan No. 2,
insure  his liability to pay the compensation and benefits
provided by this chapter with any insurance company
authorized to transact such business in this state.

{2) Any employer electing to. become bound by
compensation plan No. 2 shall make his election on the form
and in the manner prescribed by the divigion."

Section 26. Section 39-71-2206, MCA, is amended to
read:

»39-71-2206. Deposits by insurer with division to
guarantee payment of liability. {1) Before issuance of any
policy by an insurer as herein authorized, the insurer must
deposit with the division bonds of the United States or the
state of Montana or of any school district, county, city, or
town in the state of Montana or a corporate surety bond made
out to and approved by the division in an amount not less
than $5,000 or more than $1087;080 $250,000, as the division
may determine. If any insurer fails to discharge any
liability after the amount thereof is determined by the
division and within the time limited by the division, the
division shall convert the bonds or such part thereof as is

necessary into cash and from the proceeds liguidate such
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liability, and thereafter the insurer must make an
additional deposit to meet any deficiency caused thereby. It
is intended to give the division the discretion in the
matter of whether an insurer has failed to discharge any
liability.

(2) Within 30 days of the happening of an accident
where death or the nature of the injury renders the amount
of future payments certain or reasonably certain, the
insurer shall make a deposit, as herein defined, with the
division for the protection and gquarantee of the payment of
such liability in such sum as the division may direct.
However, if the division considers the amount on deposit by
the insurer under the provisions of subsection (1) of this
section sufficient to cover all liabilities of the insurer,
then no further deposit may be required.

(3) Any deposit made under the provisions of
compensation plan No. 2 must be held in trust by the
division as security for the payment of the liability for
which the deposit was made. Such deposit may be reduced from
time to time with the permission of the division as the
payment of the 1liakility of the insurer may reduce the
amount required to be on deposit. Such deposit may be
changed or renewed when desired by the depositor by
withdrawing the same or any part thereof and substituting

other deposits therefor. Upon proof of the final payment of
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the liability for which such deposit was made, any deposit
remaining must be returned to the depositor, All earnings
made by such deposit must first be applied upon any
liability of the dJepositors, and if no such liability:
exists, then such earnings must upon demand be delivered to
such depositor. The division and its bondsmen are liable for
the value and safekeeping of such deposit and shall at any
time, upon demand of a depesitor, account for the same and
the earnings thereof."

Section 27. Section 39-72-310, MCA, is amended to
read:

“39-72-310. Occupational disease coverage under
workers' compensation plans. (1) EREvery employer enrclled
under compensation plan No. 1 {Title 39, chapter 71, part
21)5 and every insurer writing workers' compensation
coverage under compensation plan No. 2 (Title 39, chapter
71, part 22}7--and-—the--state-compensation-insuranee-fund
under-compenaation-pran-Nov-3-tPitle-39;-—chapter—-Fi;—-part
23}y--atl--provided-for-under-the-Workers!i-Sompensation-Aets
are considered to also provide full coverage for claims
under this chapter. Any policy of insurance for workers'
compensation coverage under the Workers' Compensation Act
written by a private insurance carrier esr--the--state
compensation-inaurance-fund is considered to provide full

occupational disease coverage under the provisions of this
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chapter.

{2) Except as provided in this chapter, the division
shall apply the appropriate provisions of Title 39, chapter
71, parts 21y and 22y-and-23, to the administration w©f The
Occupational Disease Act of Montana in the same manner as
they are applied to the administration of the Workers'
Compensation Act.

t3y--Under--compensation--pran--Nor-Ir;-any-premiums—and
ether-receipta-heid-by-the-division-for-occupationat-disease
inserance-caverage—shalti-be-transferred-and-become——-pact——of
the--workersi-compensation-industriat-insurance-accounty-and
paymenta-for~occupationai-disease-ctaitms-by-the--state-—fund
shaii-be-paid-out-of-the-industrial-insnrance-accoune"

NEW SECTION. Secticon 28. Repealer. Sectionsg
39-71-2301 through 39-71-2308 and 39-71-2321 through
39-71-2327, MCA, are repealed.

NEW SECTION. Section 29. Extension of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW-SEEPION.——Section-3i:--€odification--~-instructioens
Section--2-ta-intended-to-be-codified-as-an-inceqralt-part-of
Piele-397-chapter--7i;-—and--the—-provistens-—of--Pitie--33;
ehapter-3i;-appiy-to-section-2<

NEW SECTION. Section 30. BEffective dates. {1) Section
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1 and this section are effective on passage and approval.

{2) Bectitons IF A SALE IS MADE UNDER SECTION 1,

SECTIONS 2 through 2% 3% 29 are effective on the date a sale

is made under section 1.

-End~
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