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INTRODUCED 

~ 
A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE SALE OF 

THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND FUND TO 

THE HIGHEST RESPONSIBLE BIDDER; PROVIDING FOR A SALE 

PROCEDURE; PROVIDING FOR DISPOSITION OF THE PROCEEDS OF THE 

SALE; PROVIDING FOR AN ASSIGNED APPORTIONMENT TO INSURERS OF 

INSURANCE COVERAGE FOR HIGH-RISK 

SECTIONS 39-71-102' 39-71-103, 

39-71-206, 39-71-308, 39-71-401, 

39-71-502, 39-71-504' 39-71-505' 

EMPLOYERS; 

39-71-116, 

39-71-403, 

AMENDING 

39-71-201' 

39-71-410, 

39-71-515, 39-71-908 

THROUGH 39-71-911, 39-71-913, 39-71-1004, 39-71-2201, 

39-71-2206, AND 39-72-310, MCA; REPEALING SECTIONS 

39-71-2301 THROUGH 39-71-2308 AND 39-71-2321 THROUGH 

39-71-2327, MCA; AND PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTTON* Section 1. Sale of state workers• 

compensation insuiance plan and fund. (1) The governor 

shall, within 160 days after the effective date of this 

secticn, sell the state workers' compensation insurance plan 

and fund created and provided for in Title 39, chapter 71, 

part 23, and referenced in other provisions of Title 39, 

chapter 71. The governor shall make a request for bids and 
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shall ensure that the request is adequately publicized in 

the press, major financial publications, and the financial 

and insurance industries. All advertisements must be 

published within 60 days after the effective date of this 

section. Interested pa[ties must be allowed 60 days from the 

date the last advertisement is published to submit proposals 

for purchase. The sale must be to the responsible insurance 

or other company submitting the highest bid. 

(2) Each bid proposal must contain an agreement to 

purchase the plan and fund in cash and be accompanied by 

security in the amount of 2% of the bid. The security must 

be in cash, cashier's check, certified check, bank money 

order, or bank draft and must be drawn on a bank located in 

Montana or consist of a bond or bonds executed by a surety 

authorized to do business in Montana. If a bid is accepted 

and the bidder fails to consummate the sale, the security is 

forfeited to the state and must be deposited in the general 

fund. The security must be retu~ned to bidders whose bids 

are not accepted. 

(3) The governor shall submit each bid proposal to the 

legislative audit committee upon its receipt. The committee 

shall review the proposals and submit comments to the 

goverr1or on the qualifications of each bidder. 

[4) A re~punsible prospective bidder wl10 demonslrates 

the financial ability to purchase the fund and plan is 

-2- INTRODUCED BILL 
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entitled to fully inspect the public records of the fund and 

plan and of the division of workers' compensation under 

39-71-221 through 39-71-224, including data banks and raw 

data, and shall be given copies of the last four reports 

printed under 39-71-210, any earlier reports requested by 

the bidder, and a copy of each audit of any type performed 

by the legislative audit committee since January 1, 1980, 

relating to either the fund and plan or the division of 

workers' compensation, or both. 

(5) The successful bidder is entitled to the financial 

assets, future business, and books, records, and papers 

(whether written, typed, computerized, or in any other form) 

of the plan and fund. He is not entitled to the physical 

plant, equipment, furniture, computer facilities, and like 

items. The successful bidder must pay all claims that are 

awarded and unpaid on the date of the sale or that are 

pending on the date of the sale and are awarded .after the 

date of the sale. 

(6) The proceeds of the sale must be deposited in the 

general fund. 

NEW SECTION. Section 2. Assigned risk plan. ( 1) The 

division shall promulgate and administer a plan for the 

equitable apportionment among plan No. 2 insurers of 

coverage required by this chapter for employers who were 

unable to procure coverage through ordinary methods. 
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(2) All plan No. 2 insurers shall subscribe to and 

participate in the assigned risk plan. 

(3) If a plan No. 2 insurer refuses to accept its 

equitable apportionment under the assigned risk plan, the 

commissioner of insurance may suspend or revoke the 

insurer's authority to issue worker's compensation coverage 

contracts in this state. 

Section 3. Section 39-71-102, MCA, is amended to read: 

''39-71-102. Reference to plans. Whenever compensation 

plan No. 1, or No. 2 ,-or-3 is refer~ed to, such reference 

also includes all other sections which are applicable to the 

subject matter of such reference ... 

Section 4. Section 39-71-103, MCA, is amended to read: 

"39-71-103. Compensation provisions. The compensation 

provisions of this chapter, whenever referred to, shall be 

held to include the provisions of compensation plan No. 1 1 

and No. 2,-or-3 and all other sections of this chapter 

applicable to the same or any part thereof." 

Section 5. Section 39-71-116, MCA, is amended to read: 

''39-71-116. Definitions. Unless the context otherwise 

requires, words and ph~ases employed in this chapter have 

the following meanings: 

( 1) "Average weekly wage'' means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

-4-
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of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

(2) ''Beneficiary" means: 

(a) a surviving wife or husband; 

(b) an unmarz:ied child under the age of 18 years; 

(c) an unmarried child under the age of 25 years who 

is a full-time student in an accredited school; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decP.dent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however# such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections {2)(a) through (2)(d} of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2)(a) through (2)(e) of this 

section, exists). 

{3) ''Casual employment'' means employment not in the 

usual course of trade, business 1 profession, or occupation 

of the employer. Any person hauling or assisting in hauling 
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emergency, is 

a dependent 

stepchild, a child legally adopted prior to the injury, and 

an illegitimate child legitimized prior to the injury. 

(5) ''Division'' means the division of workers' 

compensation of the department of labor and industry 

provided foe in 2-15-1702. 

(6) ''Fiscal year'' means the period of time between 

July 1 and the succeeding June 30. 

{7) ''Husband" or ''widower'' means only a husband or 

widower living with or legally entitled to be supported by 

the deceased at the time of her injury. 

(8) 11 Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, ehe-~~dtt~triel-insnr8nee-8eeotln~ 

tlnd.er·-compe~:!e:tion-plat't-No-.-3, or the uninsured employers' 

fund provided for in part 5 of this chapter. 

(9) ''Invalid'' means one who is physically or mentally 

incapacitated. 

(10) "Order" 

requirement, or 

means any 

standard of 

decision, rule, 

the division 

direction, 

or any other 

determination arrived at or decision .nade by the division. 

( 11) "Payroll", "annual payroll'', or "annual payroll 

for the preceding year'' means the average anrtual payroll of 
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the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current yeari provided, that an 

estimate may be made by the division for any employer 

starting in business where no average payrolls are 

available, such estimate to be adjusted by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

(12) ''Permanent partial disability'' means a condition 

resulting from injury as defined in this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists after lhe injured worker is as 

far restored as the permanent character of the injuries will 

permit. Disability shall be supported by a preponderance of 

medical evidence. 

(13) "Permanent total disability" means a condition 

resulting from injury as defined in this chapter that 

results in the loss of actual earnings or earning capability 

that exists after the injured worker is as far restored as 

the permanent character of the injuries will permit and 

which results in the worker having no reasonable prospect of 

finding regular employment of any kind in the normal labor 

market. Disability shall be supported by a preponderance of 

medical evidence. 
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(14) The term ''physician" includes "surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(15) ''The plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(16) ''Public corporation'' means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

(17) ''Reasonably safe place to work 1
' means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(18) "Reasonably safe tools and appliances'' are such 

tools and appliances as are adapted to and are reasonably 

safe for use for the particular pu~pose for which they are 

furnished. 

(19) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is as far restored as the permanent character of the 

injuries will permit. A worker shall be paid temporary total 

disability benefits during a reasonable period of 
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retraining. Disability shall be supported by a preponderance 

of medical evidence. 

{20) "Wages" means the average gross earnings received 

by the employee at the time of the injury for' the usual 

hours of employment in a week, and overtime is not to be 

considered. Sick leave benefits accrued by employees of 

public corporations,- as defined by subsection (16) of this 

sectionr are considered wages. 

(21) ''Wife'' or ''widow'' means only a wife or widow 

living with or legally entitled to be supported by the 

deceased at the time of the injury. 

(22} ''Year'', unless otherwise specified, means calendar 

year." 

Section 6. Section 39-71-201, MCA, is amended to read: 

"39-71-201. Administration fund. (1) A workers' 

compensation administration fund is established out of which 

all costs of administering the Workers• Compensation and 

Occupational Disease Acts and the various occupationol 

safety acts the division must administer are to be paid upon 

lawful appropriation. The following moneys collected by the 

division shall be deposited in the state treasury to the 

credit of the workers' compensation administrative fund and 

shall be used for the administrative expenses of the 

division: 

(a} all fees and fines provided ~n 39-71-205 a~d 
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39-71-304; 

(b) all fees paid for inspection of boilers and 

issuance of licenses to operating engineers as required by 

law; 

(c) all fees paid from an assessment on each plan No. 

l employer, and plan No. 2 insurery-a~d-pi~n-No.-37 -the 

state-±nsnranee--Ett"O. The assessments shall be levied 

against the preceding calendar year's gross annual payroll 

of the plan No. l employers and tt1e gross annual direct 

premiums collected in Montana on the policies of the plan 

No. 2 insurers, insuring employers covered under the 

chapter, during the preceding calendar year. However, no 

assessment of the plan No. l employer or plan No. 2 insurer 

shall be less than $200. The assessments shall be sufficient 

to fund the direct costs identified to the thr~e !wo plans 

and an equitable portion of the indirect costs based on the 

ratio of the preceding fiscal year's indirect costs 

distributed to the plans using vroper accounting and cost 

allocation procedures. Pi~n--Ne7--3--~ha±±--be-as~essed-an 

omo~n~-~nffi~ient-to-ftlnd-it~-direet-eo~t~-and-a~--eqtl~table 

portien--of--the-indireet-eo~t~-a~-referred-to-~bove; Other 

sources of revenue, including unexpended funds from Ll1c 

preceding fiscal year, shall be used to reduce t~e costs 

before levying the assessm~:1ts. 

{2) Tt1e administratio~ fund shall be debited with 
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expenses incurred by the division in the general 

administration of the provisions of this chapter, including 

the salaries of its members, officers, and employees and the 

travel expenses of the members, officers, and employees, as 

provided for in 2-18-501 through 2-18-503, as amended, 

incurred while on the business of the division either within 

or without the state. 

(3) Disbursements from the administration money shall 

be made after being approved by the division upon claim 

therefor.'' 

Section 7. Section 39-71-206, MCA, is amended to read: 

"39-71-206. Legal advisers of division. t~t The 

attorney general shall be the legal adviser of the division 

and shall represent it in all proceedings whenever so 

requested by the division or any member thereof. 

t%t--The-d~¥~s~on-may,-~n-~he-investigation-and-deEense 

o£-cases-~neer-plan-He7-3-of-the-Workers~-eompensation--Aee, 

empiey--s~eh--other--atto~ney--or--legai-adviser-a~-it-deems 

fteeessary-and--pay--Eor--the--same--otlt--o£--the--±ndtlstriai 

ins~rance-aeeount-in-the-expendable-tr~st-Etlnd7 11 

Section 8. Section 39-71-308, MCA, is amended to read: 

"39-71-308. Neglect or refusal of public corporation 

to file payroll reports -- arbitrary assessment by division. 

Whenever any public corporation instlred---by--the---state 

eompensation--ine~rance--f~nd neglects or refuses to file 
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the division 

such public 

corporation in an amount of $75 for each such assessment, 

which assessments shall be collected in the manner provided 

in ~his chapter for the collection of assessments.•• 

Section 9. Section 39-71-401, MCA, is amended to read: 

"39-71-401. Employments covered and employments 

exempted. (1) Except as provided in subsection {2) of this 

section, the workers• Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, Q!_No. 27 -or-3. Every 

employee whose employer is bound by the Workers• 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and- an insurer allows such an 

election, the Workers• Compensation Act does not apply to 

any of the following employments: 

(a) 

(b) 

household and domestic employment; 

casual employment as defined in 

except employment of a volunteer under 67-2-105; 

39-71-116 ( 3) 

(c) employment of members of an employer's family 
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dwelling in the employer•s household: 

(d) employment of sole proprietors or working members 

of a partnership other than those who consider themselves or 

hold themselves out as independent contractors and who are 

not contracting for agricultural services to be performed on 

a farm or ranch, or for broker or salesman services 

performed under a license issued by the board of realty 

regulation, or for services as a direct seller engaged in 

the sale of consumer products to customers primarily in the 

home; 

(e) employment for which a rule of liability for 

injury, occupational disease, or de~th is provided under the 

laws of the United States: 

(f) any person performing services in return for aid 

or sustenance only, except employment of a volunteer under 

67-2-105: 

{g) employment with any railroad engaged in.interstate 

commerce, except that railroad construction work shall be 

included in and subject to the provisions of this chapter; 

(h) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a 

district. 

school 

(3} A sole propr1etor or working member oE a 

partnership who holds himself out or considers himself an 
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independent contractor and who is not con~racting for 

agricultural services to be performed on a farm or ranch, or 

for broker or salesman services performed under a license 

issued by the board of realty regulation, or for services as 

a direct seller engaged in the sale of consumer products to 

customers primarily in the home must elect to be bound 

personally and individually by the provisions of 

compensation plan No. 1, or No. 2,-or-3, but he may apply 

to the division for an exemption from the Workers• 

Compensation Act for himself. The application must be made 

in accordance with the rules adopted by the division. The 

division may deny the application only if it determines that 

the applicant is not an independent contractor. When an 

application is approved by the division, it is conclusive as 

to the status of an independent contractor and precludes the 

applicant from obtaining benefits under this chapter. 

{4) Each employer shall post a sign in the workplace 

at the locations where notices to employees are normally 

posted, informing employees about the employer•s current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and incl1tdes the place of 

business or property of a third p~rsoil while the employer 

has access to or control over such place of business or 
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property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 

division, and posted by employers in accordance with rules 

adopted by the division. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation." 

Section 10. Section 39-71-403, MCA, is amended to 

read: 

"39-71-403. Pien-th~ee-exeitts~ve-fe~-~t8te-a9efie~e~--­

eiectie~ Election of plan by other public corporations. f%t 

Where-a-state-ageney-is-the-employer7-the-termsr-eenditions, 

aftd---provisiens---o£--eompensat±on--plen--Noo--3--ehe%%--be 

excl~ei¥e7-eompul~ery;-and-obltgetery-upon-bo~h-employer-end 

employee.---A~y--sume--neeessary--to--be--pa!d---under---~he 

prov±s±ons~-oE--this--ehapter--by--any-s~e~e-ageney-shali-be 

considered-to-be--ord~nery--and--neeessery--expense--o£--the 

agency,--and--the-a~e~ey-sh~ii-make-appropriat±on-oE-and-~ey 

sttek-sttms-into-the-state-eompensation-±nsuranee-£und-at--the 

time--and--in--the--manner--provided--£or--±n--this-ehapter7 

notwithstanding-that-the-state-aqeney--may--have--Eaiied--to 

antieipate--s~eh--ordinary--and--neeeeeary--expense--in--any 

bud9et7-estimate-or-expenses,-appropriationsT-ordinances,-or 

otherwise. 

titi!l A public corporation,--other--~han--a---etate 
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agency, may elect coverage under compensation plan No. 1, 

empioyer7 or plan No. 2, i~eurer~--or--plan--H07--3;--state 

i~~ttranee-ru~d;L separately or jointly with any other public 

corporation; other than a state agency. A public corporation 

electing compensation plan No. 1 may purchase reinsurance. A 

public corporation electing compensation plan No. 1 is 

subject to the same provisions as a private employer 

electing compensation plan No. 1. 

t3till A public corporation7--other--tha~--a--~tate 

a9eney, that elects plan No. 1 may establish a fund 

sufficient to pay the compensation and benefits provided for 

in this chapter and chapter 72 and to discharge all 

liabilities that reasonably incur during the fiscal year for 

which the election is effective. Proceeds from the fund must 

be used only to pay claims covered by this chapter and 

chapter 72 and for actual and necessary expenses required 

for the efficient administration of the fund. 

t4tffi All 

subsection ( 2) 

money in 

not needed 

the fund established under 

to meet immediate expenditures 

must be invested by the governing body of the public 

corporation, and all proceeds of the investment shall be 

credited to the fund." 

Section 11. Section 39-71-410, MCA, is amended to 

read: 

"39-71-410. Employees bound by plan adopted by 
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employe~ -- election not to be bound by corporate officers. 

(l) Every employee whose employer is bound by the provisions 

of this chapter is subject to and bound by the provisions of 

that plan of compensation adopted by his employer, except 

that pursuant to such rules as the division shall Erom--t±me 

eo-eime promulgate and subject in all cases to the review of 

the division, officers of private corporations may elect not 

to be bound as employees under this chapter by a written 

notice in the form provided by the division, served in the 

following manner: 

(a} if the employer has elected to be bound by the 

provisions of compensation plan No. 1 1 by delivering the 

notice to the board of directors of the employer; or 

(b) if the employer has elected to be bound by the 

provisions of compensation plan No. 2, by delivering the 

notice to the board of directo~s of the employer or the 

insurer;.!.. 

tet--±r-ehe~employ~r-h~~-eieeted~-to--be--botlnd--or--±s 

boll Md.-- by--the--~r e, ± ~±o l"l ~--of-- eompe n ~at ±on---~-la n- No.--3 1 - by 

deX±ve~±ng-the-~et±ee-~o-the-o±,~~±en~ 

(2) The appointment or election of an officer of a 

corporation foi" the purpose of excluding an employee from 

coverage under this chapter does not entitle such officer to 

elect not to be bound as an employee under Lhis chapter. In 

any case, the notice must be signed by the officer under 
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oath or equivalent affirmation and is subject to the 

penalties for false swearing. 

(3) The division shall review any election by officers 

of private corporations not to be bound as an employee to 

assure compliance with this chapter." 

Section 12. Section 39-71-502, MCA, is amended to 

read: 

''39-71-502. Creation and 

employers' fund. There is created 

fund. The purpose of the fund 

purpose of uninsured 

an uninsured employers' 

is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would have received if the employer had been 

properly enrolled under compensation plan No. 1 7 ~~~ 2., 

or-3.'' 

Section 13. Section 39-71-504, MCA, is amended to 

read: 

''39-71-504. Funding of fund-- option for agreement 

betwe~n division and injured employee. The fund shall be 

funded in the following manner: 

(1) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer would have paid on the payroll 

of the employer's workers in this state if-the-emptoyer-had 

bee~- enrelled -w-i:tn-eompeM~EI:ticr.-piftn-No.-- --3 !____ __ b~se~ the 

averag_~----_9_~--~~~_!:? ____ from !__£lree >·Jorker~!llpensation i___~?urers 
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division, or 

the premium 

under this 

subsection, the division shall make an assesSment on how 

much premium would have been paid on the employer's past 

3-year payroll for periods within the 3 years when the 

employer was uninsured. An assessment for payroll paid by 

the uninsured employer for any time prior to July 1, 1977, 

may not be made. 

( 2) (a) The fund shall receive from an uninsured 

employer an amount equal to all benefits paid or to be paid 

from the fund to an injured employee of the uninsured 

employer. Howeverv the uninsured employer's liability under 

this subsection (2){a) may not exceed $50,000. 

(b) The dollar limitation does not apply to an 

uninsured employer's liability to an injured employee or the 

employee•s beneficiaries under 39-71-509 or 39-71-515. 

(3} The division may determine that the Sl,OOO 

assessments that are charged against an insurer in each case 

of an industrial death under 39-71-902(1) shall be paid to 

the uninsured employers' fund rather than the subsequent 

injury fund. 

(4) The division may enter into an agreement with the 

injured employee or the employee's beneficiaries to assign 

to the employee or the beneficiaries all or part of the 
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funds received by the division from the uninsured employer 

pursuant to subsection (2)(a).'' 

Section 14. Section 39-71-505, MCA, is amended to 

read: 

"39-71-505. Applicability of other provisions of 

chapter to fund. All appropriate provisions in the Workers' 

Compensation Act apply to the fund in the same manner as 

they apply to compensation plans No. lT and N2_;_ 2,-end--3." 

Section 15. Section 39-71-515, MCA, is amended to 

read: 

"39-71-515. Independent cause of action. ( l j An 

injured employee or the employee's beneficiaries have an 

independent cause of action against an uninsured employer 

for failure to be enrolled in a compensation plan as 

required by this chapter. 

(2) 

uninsured 

ln such an action, prima facie liability of 

employer exists if the claimant proves, 

preponderance of the evidence, that: 

the 

by a 

(a) the employer was required by law to be enrolled 

under compensation plan No. l7 or No. 2,-or-3 with respect 

to the claimant; and 

(b) the employer was not so enrolled on the date of 

the injury or death. 

(3) It is not a defense to such an action that the 

employee had knowledge of or consented to the employer's 
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failure to carry insurance or that the employee was 

negligent in permitting such failure to exist. 

(4) The amount of recoverable damages in such an 

action is the amount of compensation that the employee would 

have received had the employer been properly enrolled under 

compensation plan No. 1 1 or No. 2 1 -o~-3. 

(5) A plaintiff who prevails in an action brought 

under this section is entitled to recover reasonable costs 

and attorney fees incurred in the action, in addition to his 

damages." 

Section 16. Section 39-71-908, MCA, is amended to 

read: 

11 39-71-908. Notification of fund of its potential 

liability under part -- review by fund. Not less than 90 or 

more than 150 days before the expiration of 104 weeks after 

the date of injury, the employer; ~-~~~ carrier,--o~--the 

~n~~et~~ei--in~ttre~ee-fttnd;-e~-the-e8se-mey-b~, shall notify 

the fund whether it is likely that compensation may be 

payable beyond a period of 104 weeks after the date of the 

injury. The fund thereafter may review, at reasonable 

times, such information as the employer, or the carrier 7 -or 

~ndustrial-±nstlr8nee-fund has regarding the accident and the 

nature and extent of the injury and disability.'' 

Section 17. Section 39-71-909, MCA, is dmended to 

read: 
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"39-71-909. Effect of fund's failure to give 

notification of its intent to dispute liability 

subsequent notification by fund authorized. If the fund does 

not notify the carrier of its intent to dispute the payment 

of ~ompensation, medical, and burial benefits, the employer, 

~the carrier7-o~-±nd~~tria±-in~tlrenee-£tl"d shall continue 

to make payments on behalf of the fund and shall be 

reimbursed by the fund for all benefits paid that pertain to 

the period beyond 104 weeks after the date of the injury. 

However, at any time subsequent to 104 weeks after the date 

of injury, the fund may notify the carrier of a 

to payment of benefits. The liability of 

dispute as 

the fund to 

reimburse the employer; 9r the carrier,--or--the--%nd~stri~± 

ift~tlranee--f~nd shall be suspended 30 days thereafter until 

the controversy is determined." 

Section 18. Section 39-71-910, MCA, is amended to 

read: 

''39-71-910. Procedure for resolving disputes as to 

liability under part. (1) If an employee was employed or 

retained in employment under the provisions of this part and 

a dispute or controversy arises as to payment of benefits or 

the liability therefor, the division shall hold a hearing 

and resolve all disputes. On motion made in writing by the 

emplr_)yer-, or_~_!l_e cdrri.::r-,-or-±Mdtl::str-i-at-±:n::-st~r-tlnee--fund, the 

administrator shall join the fund as a party defendant. 
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(2) The division, within 5 days of the entry of an 

order joining the fund as a party defendant, shall give the 

fund written notice thereof not less than 20 days before the 

date of hearing and shall include the name of the employee 

and the employer and the date of the alleged injury or 

disability. The fund named as a defendant shall have 10 days 

after the date of notification to file objections to being 

named as a party defendant. On the date of the hearing at 

which the liability of the parties is determined, 

hearing examiner first shall hear arguments and 

evidence concerning the joinder as party defendant. If 

the 

take 

the 

fund has filed timely objection and if argument and evidence 

warrant, the hearing examiner shall grant a motion to 

dismiss. 

( 3) At the time of the hearing, the employer and fund 

may appear, cross-examine witnesses, give evidence, and 

defend both on the issue of liability of the employer to the 

employee and on the issue of the liability of the fund. 

(4) The hearing examiner shall make findings of fact 

and conclusions of law determining the respective liability 

of the employer and the fund .. " 

Section 19. Section 39-71-911, MCA, is amended to 

read: 

"39-71-911. Obligation to make payments on behalf of 

fund not an independent liability. The obligation imposed by 
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this part on the employer, or the carrier,--or--i"d~striai 

~"~~rance--£~"d to make payments on behalf of the fund does 

not impose an independent liability on the employer, or the 

carrier,-or-±ndus~riei-±~s~rance-fttn~.·· 

Section 20.. Section 39-71-913, MCA, is amended to 

read: 

"39-71-913. Payments by fund directly to persons 

entitled. If the employer, ~-~he carrier7-er-the-ine~~erial 

in~tlre~ee--£tlne does not make the payments on behalf of the 

fund, the fund may make the payments directly to the persons 

entitled to the payments. 11 

Section 21. Section 39-71-1004! MCA~ is amended to 

read: 

''39-71-1004. Industrial accident n!habilitation 

account. (1) The payments provided in 39-71-1003 shall be 

made from the industrial accident rehabilitation account in 

the state special revenue fund. Payments to the account 

shall be made on or before July 1 of each year as follows: 

(a) by each employer operating under the provisions of 

plan No. 1 of the Workers' Compensation Act, an amount to be 

assessed by the division, not exceeding 1% of the 

compensation paid to the employer's injured employees in 

Montana for the preceding fiscal year; and 

(b) by each insurer insuring employers under the 

provisions of plan No. 2 of the Workers' Compensation Act, 
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an amount to be assessed by the division, not exceeding 1% 

of the compensation paid to injured employees of its insured 

in Montana during the preceding fiscal year~ 

tc}--by-the-d~v±~±on,-a~-amottnt-to-be-determ~ned-by-the 

div±~ion7--not--exeeed±ng--~%--or--the--eom~e~sation-pa±d-to 

±n;~red-empfeyees-±n-Montena-from-the--±nd~~tr±a~--in5~r8nee 

e~pendable---trtt3t---f~nd---and---the--oeeupetion~i--di~ease 

expendebte-trttst-fund-£or-the-preeed±n9-r±~eet-yeer. 

(2) Separate accounts of the amounts collected and 

disbursements made from the industrial accident 

rehabilitation account in the state special revenue fund 

shall be kept for each of the plans. If in any fiscal year 

the amount collected from the employers under any plan 

exceeds the amount of payments for employees of the 

employers under such plan, the assessment against the 

employers under such plan for the following year shall be 

reduced. 

(3) The payments herein provided for shall be made to 

the division, which shall credit the sums paid to the 

industrial accident rehabilitation account which shall be in 

the custody of th~ stat~ treasurer. Disbursements from the 

account shall be made after approval by the department of 

social and rehabilitation services and upon audit and 

approval by the department of administration. 

(4) No part of the funds allocated or contributed as 
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herein provided and contemplated shall be used in payment of 

administrative expenses of the division or department of 

social and rehabilitation services.•• 

Section 22. Section 39-71-2201, MCA, is amended to 

read: 

"39-71-2201. Election to be bound by plan. (1) Any 

employer exeep~-tnose-specified-in-39-7%-493 may, by filing 

his election to become bound by compensation plan No. 2, 

insure his liability to pdy the compensation and benefits 

provided by this chapter with any insurance company 

authorized to t~ansact such business in this state. 

( 2) Any employer electing to become bound by 

compensation plan No. 2 shall make his election on the form 

and in the manner prescribed by the division.'' 

Section 23. Section 39-71-2206, MCA, is amended to 

read: 

"39-71-2206. Deposits by insurer with division to 

guarantee payment of liability. (1) Before issuance of any 

policy by an insllrer as herein authorized, the insurer must 

deposit with the division bonds of the United States or the 

state of Montana or of any school district, county, city, ?r 

town in the state of Montana or a corporate surety bond made 

out to and approved by the division in an amount not less 

than $5,000 or- more than ~:J:ae,aea s'2so,ooo, as the division 

may determine. If any insurer fails to discharge any 
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liability after the amount thereof is determined by the 

division and within the time limited by the division, the 

division shall convert the bonds or such part thereof as is 

necessary into cash and from the proceeds liquidate such 

liability, and thereafter the insurer must make an 

additional deposit to meet any deficiency caused thereby. It 

is intended to give the division the discretion in the 

matter of whether an insurer has failed to discharge any 

liability. 

(2) Within 30 days of the happening of an accident 

where death or the nature of the injury renders the amount 

of future payments certain or reasonably certain, the 

insurer shall make a deposit, as herein defined, with the 

division for the protection and guarantee of the payment of 

such liability in such sum as the division may direct. 

However, if the division considers the amount on deposit by 

the insurer under the provisions of subsection (1) of this 

section sufficient to cover all liabilities of the insurer, 

then no further deposit may be required. 

(3) Any deposit made under the provisions of 

compensation plan No. 2 must be held in trust by the 

division as security for the payment of the liability for 

which the deposit was made. Such deposit may be reduced from 

time to time with the permission Of the division as the 

payment of the liability of the insurer may reduce the 
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amount required to be on deposit. Such deposit may be 

changed or renewed wh"en desired by the depositor by 

withdrawing the same or any part thereof and substituting 

other deposits therefor. Upon proof of the final payment of 

the liability for which such deposit was made, any deposit 

remaining must be returned to the depositoc. All earnings 

made by such deposit must first be applied upon any 

liability of the depositors, and if no such liability 

exists, then such earnings must upon demand be delivered to 

such depositor. The division and its bondsmen are liable for 

the value and safekeeping of such deposit and shall at any 

time, upon demand of a depositor, account for the same and 

the earnings thereof.'' 

Section 24. Section 39-72-310, MCA, is amended to 

read: 

n39-72-310. Occupational disease coverage under 

workers' compensation plans. (1) Every employer enrolled 

under compensation plan No. 1 (Title 39, chapter 71, part 

21)7 and every insurer writing workers' compensation 

coverage under compensation plan No. 2 (Title 39, chapter 

71, part 22),--and--the--state-eompen~ation-instt~anee-ftlnrl 

tlnder-compensetieft-plaft-Ne.-3-t~itle-397 --ehapter--117--~a~t 

23t;--ail--prov~ded-£e~-ttnder-the-Wo~kers~-eempen~ation-Aet 7 

are considered to also provide full coverage for claims 

under this chapter. Any policy of insurance for workers' 
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compensation coverage under the Workers' Compensation Act 

written by a private insurance carrier or--the--8ta~e 

e~mpen~a~±en-±n~tt~anee-ftlnd is considered to provide full 

occupational disease coverage under the provisions of this 

chapter. 

(2) Except as provided in this chapter, the division 

shall apply the appropriate provisions of Title 39, chapter 

71, parts 2lr and. 22,.-and-~3, to the administration of The 

Occupational Disease Act of ~tontana in the same manner as 

they are applied to the admi11istration of the Workers• 

11 Compensation Act. 

12 t37--Hnde~--compen~at~on--pion--Ho•-3,.-any-p~~M±tlms-and 

13 other-reee±pe~-heid-by-tne-di~±s±on-£or-ocenpat±onei-d±~ea~e 

14 ±n~ttrenee-eoverege-3haii-be-t~an~£erred-end-beeome--part--of 

15 tne--wor~er~~-eompen~et±on-±nd~str±a!-insuranee-aeeo~nt,-end 

16 peyments-£or-oeettpationoi-di~ea~e-elatms-by-the--state--fund 

17 ~hai~-be-~a±d-o~t-of-the-indttstriai-insttranee-aeeeunt~u 

18 NEW SECTION. Section 25. Repealer. Sections 

19 39-71-2301 through 39-71-2306 and 39-Jl-2321 through 

20 39-71-2327, MCA, are repealed. 

21 NE~ECTION. Section 26. Extension of authority. Any 

22 existing authority of the division of workers' compensation 

23 to make rules on the subject of the provisions of this act 

24 

25 

~s extended to the provisions of this act. 

NEW ~ECTION~ Section 27. Codifi~ation 
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Section 2 is intended to be codified as an integral part of 

Title 39, chapter 71, and the provisions of Title 39, 

chapter 71, apply to section 2. 

NEW SECTION. Section 28. Effective dates. (1) Section 

1 and this section are effective on passage and approval. 

(2) Sections 2 through 27 are effective on the date a 

sale is made under section 1. 

-End-
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STATE OF MONTANA - FISCAL NOTE ' 

In compliance with a written request, 
Form BD-15 

there i~h;reby-submftteda-FiscaTNote for SB388 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act requiring the sale of the State Workers' Compensation Insurance plan and fund to the highest responsible 
bidder; providing for a sale procedure; providing for disposition of the proceeds of the sale; providing for an 
assigned apportionment to insurers of insurance coverage for high-risk employees. 

ASSUMPTIONS: 
1. Any prospective bidder must be authorized by the State Insurance Commissioner to write workers' compensation 

policies in Montana. 
2. Since no other state has carried out such a project, and since no other state has a workers' compensation 

assigned risk plan which spreads rather than pools risk, an original feasibility plan will be needed. Such 
study would require one year's work after the sale of the Fund. 

3. Rating each employer and producing modification factors will require approximately the same expense as 
currently contracted for. 

4. A section approximately the size of the State Fund Policy Services Section would be required to administer 
an assigned risk plan, beginning in the second year after sale of the Fund. 

FISCAL IMPACT: FY88 FY89 
Expenditures: Current Law Proposed Law Difference Current Law Proposed Law Difference 
Personal Services $ 408,052 $ 568,088 $ 160,036 $ 408,205 $ 408,205 $ 
Operating Expenses 357,658 389,438 31,780 690,512 690,512 
Equipment 10.300 10 1 300 0 391950 39 1 950 

TOTAL $ 776,010 $ 967,826 $ 191,816 $ 1,138,667 $ 1,138,667 $ 

Costs would be paid from State Special Revenue Fund. In 1989 cost would shift from State Fund policyholders to 
Plan I and II insurers. 

Revenues: 
Since the sale procedure would be through a bidding process and no other state has carried out such a project, 
revenues can not be determined. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 

0 
0 
0 
0 

1. Public entities may pay increased rates due to competitive rate setting in the private sector -- impossible 
to quantify. 

2. Premium may increase among competing private carriers to absorb 

D{)g, DATES~ a:.. f' l 
DAVID L. 

and Program Planning 
Fiscal Note for SB388, as introduced. 

S8 J¥1' 
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MOTION TO MOVE FROM 
COMMITTEE ON LABOR " EMPLOYMENT 

RELATIONS TO ZND READ I Nl 

AS AMENDED 

SENATE BILL NO. 388 

INTRODUCED BY BOYLAN, HARP, STORY, GALT, 

HIRSCH, RAMIREZ, KITSELMAN, SALES 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE SALE OF 

THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND FUND TO 

THE HIGHEST RESPONSIBLE BIDDER; PROVIDING FOR A SALE 

PROCEDURE; PROVIDING FOR DISPOSITION OF THE PROCEEDS OF THE 

SALE; PROVIDING FOR AN ASSIGNED APPORTIONMENT TO INSURERS OF 

INSURANCE COVERAGE FOR HIGH-RISK EMPLOYERS; AMENDING 

SECTIONS 7-32-203, 33-17-502, 33-18-212' 39-71-102, 

39-71-103, 39-71-116, 39-71-201, 39-71-206, 39-71-308, 

39-71-401' 39-71-403, 39-71-410, 39-71-502, 39-71-504, 

39-71-505, 39-71-515, 39-71-704, 39-71-908 THROUGH 

39-71-911, 39-71-g13, 39-71-1004, 39-71-2201, 39-71-2206, 

AND 39-72-310, MCA; REPEALING SECTIONS 39-71-2301 THROUGH 

39-71-2308 AND 39-71-2321 THROUGH 39-71-2327, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Sale of state workers' 

compensation insurance plan and fund. (1) The governor 

shall, within 180 days after the effective date of this 

section, sell the state workers' compensation insurance plan 

and fund created and provided for in Title 39, chapter 71, 

~'"' "•"''''"' '""~" 
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part 23, and referenced in other provisions of Title 39, 

chapter 71. The governor shall make a request for bids and 

shall ensure that the request is adequately publici~ed in 

the press, major financial publications, and the financial 

and insurance industries. All advertisements must be 

published within 60 days after the effective date of this 

section. Interested parties must be allowed 60 days from the 

date the last advertisement is published to submit proposals 

for purchase. The sale must be to the responsible insurance 

or other company submitting the highest bid. 

(2) Each bid proposal must contain an agreement to 

purchase the plan and fund in cash and be accompanied by 

security in the amount of 2% of the bid. The security must 

be in cash, cashier's check, certified check, bank money 

order, or bank draft and must be drawn on a bank located in 

Montana or consist of a bond or bonds executed by a surety 

authorized to do business in Montana. If a bid is accepted 

and the bidder fails to consummate the sale, the security is 

forfeited to the state and must be deposited in the geneLal 

fund. The security must be returned to bidders whose bids 

are not accepted. 

{3) The governor shall submit each bid proposal to the 

legislative audit committee upon its receipt. The committee 

shall review the proposals and submit comments to the 

governor on the qualifications of each bidder. 

-2- SB 388 
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(4) A responsible prospective bidder who demonstrates 

the financial ability to purchase the fund and plan is 

entitled to fully inspect the public records of the fund and 

plan and of the division of workers' compensation under 

39-71-221 through 39-71-224, including data banks and raw 

data, and shall be given copies of the last four reports 

printed under 39-71-210, any earlier reports requested by 

the bidder, and a copy of each audit of any type performed 

by the legislative audit committee since January 1, 1980, 

relating to either the fund and plan or the division of 

workers' compensation, or both. 

{5) The successful bidder is entitled to the financial 

assets, future business, and books, records, and papers 

(whether writtan, typed, computerized, or in any othar form) 

of the plan and fund. He is not entitled to the physical 

plant, equipment, furniture, computer facilities 1 and like 

items. The successful bidder must pay all claims that are 

awarded and unpaid on the date of the sale or that are 

pending on the date of the sale and are awarded after the 

date of the sale. 

(6) The proceeds of the sale must be deposited in the 

general fund. 

NEW SECTION. Section 2. Assigned risk plan. {1) The 

division shall promulgate and administer a plan for the 

equitable apportionment among plan No. insurers of 
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coverage required by this chapter for employers who were 

unable to procure coverage through ordinary methods. 

(2) All plan No. 2 insurers shall subscribe to and 

participate in the assigned risk plan. 

(3) If a plan No. 2 insurer refuses to accept its 

equitable apportionment under the assigned risk plan, the 

commissioner of insurance may suspend or revoke the 

insurer's authority to issue worker's compensation coverage 

contracts in this state. 

SECTION 3. SECTION 7-32-203, MCA, IS AMENDED TO READ: 

''7-32-203. Provision of workers' compensation 

coverage. {l) Each law enforcement agency that utilizes 

reserve officers shall provide full workers' compensation 

coverage for the officers while they are providing actual 

service for a law enforcement agency. eoverage-shall-be 

pro~ided-thro~gh-the-state-eompenset±oft-iftsttr8nee-fttnd,--and 

~ne--iaw-enforeemefte-agencies-ehaii-pay~-to-ehe-stete-Ettnd-~n 

appropriate-premittm,-ae-establ~shed-by-the--state--fttnd,--to 

eover--the--±nsttrance--rie~--o£--providiftg--coverage--to-the 

oE~iee~~. 

( 2) Each law enforcement agency that utilizes 

auxiliary officers shall provide full workers' compensation 

coverage for the officers while they are providing actual 

service for a law enforcement agency.'' 

SECTION 4. SECTION 33-17-502, MCA, I~ AMENDED TO READ!_ 
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'
1 33-17-502. Prohibition on holding out as consultant 

receiving fee. (1) Any person not licensed as an 

insurance consultant in this state who identifies or holds 

himself out to be an insurance consultant without having 

been licensed as an insurance consultant under this part or 

any person who uses any other designation or title which is 

likely to mislead the public and holds himself out in any 

manner as having particular insurance qualifications other 

than those for which he may be otherwise licensed or 

otherwise qualified is guilty of a misdemeanor and upon 

conviction shall be fined $1,500. 

(2) Any person not licensed as an insurance consultant 

with respect to the relevant kinds of insurance who receives 

any fee for examining, appraising, reviewing, or evaluating 

any insurance policy, annuity or pension contract, plan, or 

program or who shall make recommendations or give advice 

with regard to any of the above without first having been 

licensed by the commissioner as an insurance consultant is 

guilty of a misdemeanor and upon conviction shall be fined 

$1,500. 

{3) Nothing in this part applies to: 

(a) licensed attorneys at law in this state acting in 

their professional capacity; or 

(b) an actuary or a certified public accountant who 

provides information, recommendations, advice, or services 
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in his professional capacity if neither he nor his employer 

receives any compensation directly or indirectly on account 

of any insurance, bond, annuity or pension contract that 

results in whole or part from that information, 

recommendation, advice, or services~-er~ 

tet--a--daly--lieensed--ea~aalt7--insarance--a9en~--who 

aceep~e-~-fee-from-an--insttred--for--plaeement--~hrottgh--~he 

state-eompensation-insttranee-fttnd-as-provided-in-33-%8-iii•" 

SECTION 5. SECTION 33-18-212, MCA, IS AMENDED TO READ: 

"33-18-212. Illegal dealing in premiums -- improper 

charges for insurance. (1) No person shall willfully collect 

any sum as premium or charge for insurance, which insurance 

is not then provided or is not in due course to be provided 

(subject to acceptance of the risk by the insurer) by an 

insurance policy issued by an insurer as authorized by this 

code. 

(2) No person shall willfully collect as premium or 

charge for insurance any sum in excess of or less than the 

premium or charge applicable to such insurance and, as 

specified in the policy, in accordance with the applicable 

classifications and rates as filed with and approved by the 

commissioner; or in cases where classifications, premiums, 

or rates are not required by this code to be so filed and 

approved, such premiums and charges shall not be in excess 

of or less than those specified in the policy and as fixed 
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by the insurer. This provision shall not be deemed to 

prohibit the charging and collection, by surplus line agents 

licensed under chapter 2, part 3, of the amount of 

applicable state and federal taxes in addition to the 

premium required by the insurer. It shall not be deemed to 

prohibit the charging and collection, by a life 1nsurer, of 

amounts actually to be expended for medical examination of 

an applicant for l1fe insurance or for reinstatement of a 

life insurance policy. The-pr~v~~ion-of-~M~~-~ttb~~et±on-ri~~~ 

not-proh±bit-the-coit~et~on-from-an-~n~ttred-o€--a--piaeement 

fee,--not--to--exeeed--T-lt~%--~£--the--annttel--premitlm 7 -for 

piaeement-tMrough-~he-~ta~e-eompen~ation-instl~enee-£~nd-by-a 

d~Yy-lieen~ed-e~~aelty-~n~ttranee-ag~~~7-~hi~--pleee~ent--fee 

is-not-a-p~em~tlm-~~-defined-in-33-!5-19~. 

(J) Each violation of this section shall be punishable 

under 33-1-104.'' 

Section 6. Section 39-71-102, MCA, is amended to read: 

"39-71-102. Reference to plans. Whenever compensation 

plan No. 1, or No. 2 ,-~r-3 is referred to, such reference 

also includes all other sections which are applicable to the 

subject matter of such reference. •• 

Section 7. Section 39-71-103, MCA, is amended to read: 

"39-71-103. Compensation provisions. The compensation 

provisions of this chapter, whenever referred to, shall be 

held to include the provisions of compensation plan No. 17 
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and No. 2,-or-3 and all other sections of this chapter 

applicable to the same or any part thereof." 

Section 8. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Average weekly wage'' means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

(2) "R~neficiary'' means: 

(a) a surviving wife or husband; 

{b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 25 years who 

is a full-time student in an accredited school; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections {2)(a} through (2}(d) of this section, exists); 

and 
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(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2){a) through (2){e) of this 

section, exists). 

( 3) ''Casual employment'' means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. Any person hauling or assisting in hauling 

of sugar beets or grains, in case of emergency, is 

considered engaged in casual employment. 

( 4) "Child" includes a posthumous child, a dependent 

stepchild, a child legally adopted prior to the injury, and 

an illegitimate child legitimized prior to the injury. 

( 5) ''Division" means the division of workers' 

compensation of the department of labor and industry 

provided for in 2-15-1702. 

( 6) "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

( 7) "Husband'' or ''widower'' means only a husband or 

widower living with or legally entitled to be supported by 

the deceased at the time of her injury. 

(8) ''Insurer'' means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the-tftd~stria±-i~sttranee-aeeo~M~ 
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tlnder-eompen~ation-plan-No~-37 or the uninsured employers 1 

fund provided for in part 5 of this chapter. 

(9) 11 Invalid" means one who is physically or mentally 

incapacitated. 

(10) 11 0rder" means any decision, rule, 

requirement, or standard of the division or 

direction, 

any other 

determination arrived at or decision made by the division, 

( 11) "Payroll", "annual payroll", or 11 annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for the current year; provided, that an 

estimate may be made by the division for any employer 

starting in business where no average payrolls are 

available, such estimate to be adjusted by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

(12) "Permanent partial disability" means a condition 

resulting from injury as defined in this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists after the injured worker is as 

far restored as the permanent character of the injuries will 

permit. Disability shall be supported by a preponderance of 

medical evidence. 
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(13) ''Permanent total disability'' means a condition 

resulting from injury as defined in this chapter that 

results in the loss of actual earnings or earning capability 

that exists after the injured worker is as Ear restored as 

the permanent character of the injuries will permit and 

which results in the worker having no reasonable prospect of 

finding regular employment of any kind in the normal labor 

market. Disability shall be supported by a preponderance of 

medical ev1dence. 

(14) The term ''physician'' includes ''surgeon'' and in 

either case means one authorized by law to practice his 

profession in this state. 

(15) "The plant of the employer" includes the place of 

business of a third pe~son while the employer has access to 

or control over such place of business for the purpose of 

carry1ng on his usual trade, business, or occupation. 

~16) ''Public corporation'' means the state or any 

county, municlpal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

(17} ''Reasonably safe place to work'' means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

{18) ''Reasonably safe tools and appliances'' arc such 
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tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

(19) "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is as far restored as the permanent character of the 

injuries will permit. A worker shall be paid temporary total 

disability benefits during a reasonable period of 

retraining. Disability shall be supported by a preponderance 

of medical evidence. 

( 20) "Wages" means the average gross earnings received 

by the employee at the time of the injury for the usual 

hours of employment in a week, and overtime is not to bP 

considered. Sick leave benefits accrued by employees of 

public corporations, as defined by subsection (16) of this 

section, are considered wages. 

(21) "Wife'' or ''widow'' means only a wife or widow 

living with or legally entitled to be supported by the 

deceased at the time of the injury. 

(22) "Year'', unless otherwise specified, means calendar 

year." 

Section 9. Section 39-71-201, MCA, is amended to read: 

''39-71-201. Administration fund. ( 1) A workers' 

compensation administration fund is established out of which 
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all costs of administering the Workers' Compensation and 

Occupational Disease Acts and the various occupational 

safety acts the division must administer are to be paid upon 

lawful appropriation. The following moneys collected by the 

division shall be deposited in the state treasury to the 

credit of the workers' compensation administrative fund and 

shall be used for the administrative expenses of the 

division: 

(a) all fees and fines provided in 39-71-205 and 

39-71-304; 

(b) all fees paid for inspection of boilers and 

issuance of licenses to operating engineers as required by 

law; 

(c) all fees paid from an assessment on each plan No. 

employer, ~-f!.S! plan No. 2 insurer,-fllnd-ple.n-Noo-3t-the 

~rate~t~~~r~~ee--fttnd. The assessments shall be levied 

against the preceding calendar year's gross annual payroll 

of the plan No. l employers and the gross annual direct 

premiums collected in Montana on the policies of the plan 

No. 2 insurers, insuring employers covered under the 

chapter, during the preceding calendar year. However, no 

assessment of the plan No. l employer or plan No. 2 insurer 

shall be less than $200. The assessments shall be sufficient 

to fund the direct costs identified to the three two plans 

and an equitable portion of the indirect costs based on the 

-13- SB 388 

1 

2 

3 

4 

5 

6 

7 

6 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

ratio of the preceding fiscal year's indirect costs 

distributed to the plans using proper accounting and cost 

allocation procedures. Plan--Noo--3--~hai~--be-a~~e~~e~-ft~ 

amoHnt-sttffie±ent-to-r~nd-its-d±reet-eos~s-and-an--eqtt±tab±e 

portion--or--the-indireet-eo~ts-as-rererred-to-aboveo Other 

sources of revenue, including unexpended funds from the 

preceding fiscal year, shall be used to reduce the costs 

before levying the assessments. 

(2) The administration fund shall be debited with 

expenses incurred by the division in the general 

administration of the provisions of this chapter, including 

the salaries of its members, officers, and employees and the 

travel expenses of the members, officers, and employees, as 

provided for in 2-18-501 through 2-18-503, as amended, 

incurred while on the business of the division either within 

or without the state. 

(3) Disbursements from the administration money shall 

be made after being approved by the division upon claim 

therefor.'' 

Section 10. Section 39-71-206, MCA, is amended to 

read: 

"39-71-206. Legal advisers of division. ttt The 

attorney general shall be the legal adviser of the division 

and shall represent it in all proceedings whenever 

reque~ted by the division or any member thereof. 

so 
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trt--~he-div±sion-mfty,-±n-~he-±nvesti~at±on-8nd-deren~~ 

oE--case~-ttnde~-pian-He7-3-of-t~e-Wor~er~~-€ompen~ation-Aet, 

eMp%oy-s~eh-other-attorney-or--%eqa%--advi~er--as--±t--deems 

necessary--and--pay--fo~--the--same--o~t--o£--the-±ndtlstr±al 

in~ttranee-aeeottnt-±n-the-expendab%e-trnst-fttnd~'' 

Section 11. Section 39-71-308, MCA, is amended to 

read: 

11 39-71-308. Neglect or refusal of public corporation 

to file payroll reports -- arbitrary assessment by division. 

Whenever any public corporation ±nsttred--by--the---state 

eompensat~en--±nsttranee--fund neglects or refuses to file 

prescribed payroll reports of its employees, the division 

may levy an arbitrary assessment upon such public 

corporation in an amount of $75 for each such assessment, 

which assessments shall be collected in the manner provided 

in this chapter for the collection of assessments." 

Section 12. Section 39-71-401, MCA, is amended to 

read: 

"39-71-401. Employments covered and employments 

exempted. (l) Except as provided in subsection (2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or ·contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 
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provisions of compensation plan No. l7 or No. 27-or-3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the workers 1 Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116 ( 3) 

except employment of a volunteer under 67-2-105; 

(c) employment of members of an employer's family 

dwelling in the employerls household; 

(d) employment of sole proprietors or working members 

of a partnership other than those who consider themselves or 

hold themselves out as independent contractors and who are 

not contracting for agricultural services to be performed on 

a farm or ranch, or for broker or salesman services 

performed under a license issued by the board of realty 

regulation, or for services as a direct seller engaged in 

the sale of consumer products to customers primarily in the 

home; 

(e) employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 
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(f) any person performing services in return for aid 

or sustenance only, except employment of a volunteer under 

67-2-105; 

(g) employment with any railroad engaged in interstate 

commerce, except that railroad construction work shall be 

included in and subject to the provisions of this chapter; 

(h) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a school 

district. 

(3) A sole proprietor or working member of a 

partnership who holds himself out or considers himself an 

independent contractor and who is not contracting for 

agricultural services to be performed on a farm or ranch, or 

for broker or salesman services performed under a license 

issued by the board of realty regulation, or for services as 

a direct seller engaged in the sale of consumer products to 

customers primarily in the home must elect to be bound 

personally and individually by the provisions of 

compensation plan No. lT or No. 2,-~~-3, but he may apply 

to the division for an exemption from the Workers' 

Compensation Act for himself. The application must be made 

in accordance with the rules adopted by the division. The 

division may deny the application only if it determines that 

the applicant is not an independent contractor. When an 

-17- SB 388 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

application is approved by the division, it is conclusive as 

to the status of an independent contractor and precludes the 

applicant from obtaining benefits under this chapter. 

(4) Each employer shall post a sign in the workplace 

at the locations where notices to employees are normally 

posted, informing employees about the employer's current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 

division, and posted by employers in accordance with rules 

adopted by the division. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation.'' 

Section 13. Section 39-71-403, MCA, is amended to 

read; 

"39-71-403. P~a~-three-exein~ive-for-sta~~-ageneies--­

~iee~ion Election of plan by o~her public corporations. t~t 

Where-a-~tate-a9eney-±~-the-employer 1 -the-term~ 7 -eo~Oitions, 

and--pro~i~ion~--of--eompensation--p~an--Hoo--3---~hall---be 
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~~el~~~ve,-eemp~%sory,-~nd-obli9ate~y-ttpon-~oth-employ~r-end 

employeeo----Any---s~ms--n@ee~sery--~o--be--pa~d--~nder--the 

provts~ons-of-t~~s-ehepter-by--any--state--e9ency--~haii--be 

eonsidered--to--be--ordinery--end--neeessary--expense-of-the 

a~eney;-and-the-ageney-shel±-make-appropr~at~on-o£--and--pey 

s~eh--snms-into-the-state-eompensat~on-±nstlrenee-fttnd-at-the 

time-and--in--the--manner--provtded--for--±n--thts--ehapter 7 

notwitM~tand±ng--thet--the--state--a9eney-may-have-failed-to 

ant±e±pate--saeh--ord±nary--and--neeessary--expense--±n--any 

budget,-est±mate-of-expenses,-apprepriatien~,-ordin8nee~,-or 

otherwis~~ 

t~tl!l A public corporation,--other--~hen--e--~~ae~ 

a9eney7 may elect coverage under compensation plan No. !7 

emp%oyero Q! plan No. 2, in~~rer;--or-pian-No~-3,-se~ee 

ins~~~nee-fttn~rL separately or jointly with any other public 

corporation, oth~r-than-a-stete- a9~ney. A public corporat1on 

electing compensation plan No. 1 may purchase reinsurance. A 

public corporation electing compensation plan No. 1 is 

subject to the same provisions as a private employer 

electing compensation plan No. 1. 

t3t11l A public corporation,--other--then--a---~tete 

egeney, that elects plan No. 1 may establish a fund 

sufficient to pay the compensation and benefits provided for 

in this chapter and chapter 72 and to discharge all 

liabilities that reasonably incur during the fiscal year for 
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which the election is effective. Proceeds from the fund must 

be used only to pay claims covered by this chapter and 

chapter 72 and for actual and necessary expenses required 

for the efficient administration of the fund. 

t4till All money in the fund established under 

subsection (2) not needed to meet immediate expenditures 

must be invested by the governing body of the public 

corporation, and all proceeds of the investment shall be 

credited to the fund.'' 

Section 14. Section 39-71-410, MCA, is amended to 

read: 

"39-71-410. Employees bound by plan adopted by 

employer -- election not to be bound by corporate officers. 

(l) Every employee whose employer is bound by the provisions 

of this chapter is subject to and bound by the provisions of 

that plan of compensation adopted by his employer, except 

that pursuant to such rules as the division shall from-~±me 

to-eim~ promulgate ar.d subject in all cases to the review of 

the division, officers of private corporations may elect not 

to be bound as employees under this chapter by a written 

notice in the form provided by the division, served in the 

following manner: 

(a) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer; ~~ 
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{b) if the employer has elected to be bound by the 

provisions of compensation plan No. 2, by delivering the 

notice to the board of directors of the employer or the 

insurer;.:. 

tet--~f--t~e--empioyer--has--eieeted--to-be-bottnd-or-i~ 

betlrtd-by-the-provi~ion~--oE--eompensat±on--pY8n--No.--3,--by 

deliver~~9-the-notiee-to-the-divi~iono 

{2) The appointment or election of an officer of a 

corporation for the purpose of excluding an employee from 

coverage under this chapter does not entitle such officer to 

elect not to be bound as .an employee under this chapter. In 

any case, the notice must be signed by the officer under 

oath or equivalent affirmation and is subject to the 

penalties for false swearing. 

(3) The division shall review any election by officers 

of private corporations not to be bound as an employee to 

assure compliance with this chapter." 

Section 15. Section 39~71~502, MCA, is amended to 

read: 

"39-71-502. Creation and purpose of uninsured 

employers' fund. There is created an uninsured employers' 

fund. The purpose of the fund is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would ~ave received i'E the employer had been 

properly enrolled under compensation plan No. 1 7 or No. 2 7 
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o~-3.'' 

Section 16. Section 39-71-504, MCA, is amended to 

read: 

"39-71-504. Funding of fund option for agreement 

between division and injured employee. The fund shall be 

funded in the following manner: 

(1) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer would have paid on the payroll 

of the employer's workers in this state if-tn~-emp~oy~r--~ad 

be~n--e"roi~ed--wit~--eompe"~ation--piaft-Hoo-3, based on the 

average of quotes from three workers' compensation insurers 

9perating in the -~-~~~-- as determined by the division, or 

$200, whichever is greater. In determining the premium 

amount for the calculation of the penalty under this 

subsection, the division shall make an assessment on how 

much premium would have been paid on the employer's past 

3-year payroll for periods within the 3 years when the 

employer was uninsured. An assessment for payroll paid by 

the uninsured employer for any time prior to July 1, 

may not be made. 

1977, 

( 2) (a) The fund shall receive from an uninsured 

employer an amount equal to all benefits paid or to be paid 

from the fund to an injured employee of the uninsured 

employer. However, the uninsured employer's liability under 
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this subsection (2}(a) may not exceed $50,000. 

(b) The dollar limitation does not apply to an 

uninsured employer's liability to an injured employee or the 

employee's beneficiaries under 39-71-509 or 39-71-515. 

(3) The division may determine that the $1,000 

assessments that are charged against an insurer in each case 

of an industrial death under 39-71-902(1) shall be paid to 

the uninsured employers' fund rather than the subsequent 

injury fund. 

(4) The division may enter into an agreement with the 

injured employee or the employee's beneficiaries to assign 

to the employee or the beneficiaries all or part of the 

funds received by the division from the uninsured employer 

pursuant to subsection (2)(a)." 

Section 17. Section 39-71-505, MCA, is amended to 

read: 

"39-71-505. Applicability of other provisions of 

chapter to fund. All appropriate provisions in the workers' 

Compensation Act apply to the fund in the same manner as 

they apply to compensation plans No. 1,. and No. 2r-e:t"ld:-3." 

Section 18. Section 39-71-515, MCA, is amended to 

read: 

''39-71-515. Independent cause of action. ( 1) An 

injured employee or the employee's beneficiaries have an 

independent cause of action against an uninsured employer 
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for failure to be enrolled in a compensation plan as 

required by this chapter. 

(2) In such an action, prima facie liability of the 

uninsured employer exists if the claimant proves, by a 

preponderance of the evidence, that: 

(a) the employer was required by law to be enrolled 

under compensation plan No. l7 or No. 27-or-3 with respect 

to the claimant; and 

(b) the employer was not so enrolled on the date of 

the injury or death. 

(3) It is not a defense to such an action that the 

employee had knowledge of or consented to the employer's 

failure to carry insurance or that the employee 

negligent in permitting such failure to exist. 

was 

(4) The amount of recoverable damages in such an 

action is the amount of compensation that the employee would 

have received had the employer been properly enrolled under 

compensation plan No. lt or No. 27-or-3. 

(5) A plaintiff who prevails in an action brought 

under this section is entitled to recover reasonable costs 

and attorney fees incurred in the action, in addition to his 

damages4" 

SECTION 19. SECTION 39-71-704, MCA, IS AMENDED TO 

READ: 

"39-71-704. Payment of medical, hospital, and related 
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services. (l) In addition to the compensation provided by 

this chapter and as an additional benefit separate and apart 

Erom compensation, the following shall be furnished: 

(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, shall be established 

annually by the workers' compensation division and become 

effective in January of each year. The maximum fee schedule 

must be adopted as a relative value fee schedule of medical, 

chiropractic, and paramedical services, with unit values to 

indicate the relative relationship within each grouping of 

specialties. Medical fees must be based on the median fees 

as billed to the ~~ate---e5mpen~at±on---±n~~~a~ee---ftlnd 

C?mpensation plan No. 2 insure~ during the year preceding 
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the adoption of the schedule. The division shall adopt 

rules establishing relative unit values, groups of 

specialties, the procedures insurers must use to pay for 

services under the schedule, and the method of determining 

the median of billed medical fees. These rules shall be 

modeled on the 1974 revision of the 1969 California Relative 

Value Studies ... 

Section 20. Section 39-71-908, MCA, is amended to 

read: 

"39-71-908. Notification of fund of its potential 

liability under part -- review by fund. Not less than 90 or 

more than 150 days before the expiration of 104 weeks after 

the date of injury, the employer, or the carrier,-or-tfte 

i ndtl:str:i:e:~ -:i: f'l~tuanee-ftu'ld.,-e:~-tne-ee:~e-mey-be 7 sha 11 notify 

the fund whether it is likely that compensation may be 

payable beyond a period of 104 weeks after the date of the 

injury. The fund thereafte~ may review, at reasonable 

times, such information as the employer, ~carrier,--~~ 

~ndtt~trie:l-:i:n~ttre:nee-£tlnd has regarding the accident and the 

nature and extent of the injury and disability.'' 

Section 21. Section 39-71-909, MCA, is amended to 

read: 

''39-71-909. Effect of fund's failure to give 

notification of its intent to dispute liability 

subsequent notification by fund authorized. If the fund does 

-26- SB JBS 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

ll 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

not notify the carrier of its intent to dispute the payment 

of compensation, medical, and burial benefits, the employer 7 

or the carrier,-o~-~~a~~tr%al-in~~~enee-£~nd shall continue 

to make payments on behalf of the fund dnd shall be 

reimbursed by the fund for all benefits paid that pertain to 

the period beyond 104 weeks after the date of the injury. 

However, at any time subsequent to 104 weeks after the date 

of inJury, the fund may notify the carrier of a dispute as 

to payment of benefits. The liability of the fund to 

reimburse the employerr or the carrier 7 -or-~he-~nd~~trial 

in~~ronee-Eund shall be suspended 30 days thereafter until 

the controversy is determined.•• 

Section 22. Section 39-71-910, MCA, is amended to 

read: 

"39-71-910. Procedure for resolving disputes as to 

liability under part. (1) If an employee was employed or 

retained in employment under the provisions of this part and 

a dispute or controversy arises as to payment of benefits or 

the liability therefor, the division shall hold a hearing 

and resolve all disputes. On motion made in writing by the 

employer, or th~ carrierr-or-induetr~ft%-±nsnrane~-~tlnd, the 

administrator shall join the fund as a party defendant. 

(2) The division, within 5 days of the entry of an 

order joining the fund as a party defendant, shall give the 

fund written notice thereof not less than 20 days before the 
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date of hearing and shall include the name of the employee 

and the employer and the date of the alleged injury or 

disability. The fund named as a defendant shall have 10 days 

after the date of notification to file objections to being 

named as a party defendant. On the date of the hearing at 

which the liability of the parties is determined, the 

hearing examiner first shall hear arguments and take 

evidence concerning the joinder as party defendant. If the 

fund has filed timely objection and if argument and evidence 

warrant, the hearing examiner shall grant a motion to 

dismiss. 

(3) At the time of the hearing, the employer and fund 

m~y appear, cross-examine witnesses, give ~vidence, and 

defend both on the issue of liability of the employer to the 

employee and on the issue of the liability of the fund. 

{4) The hearing examiner shall make findings of fact 

and conclusions of law determining the respective liability 

of the employer and the fund. 11 

Section 23. Section 39-71-911, MCA, is amended to 

read: 

'
1 39-71-911. Obligation to make payments on behalf of 

fund not an independent liability. The obligation imposed by 

this part an the employer 7 or the carrier 7 -o~-indtl~t~~fti 

~n~~ranee-£~nd to make payments on behalf of the fund does 

not impose an independent liability on the employer 7 or the 

-28- SB 388 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/02 

carriery-o~-iftdustrtai-~n~tt~8ftee-£ttn~.·· 

Section 24. Section 39-71-913, MCA, is amended to 

read: 

"39-71-913. Payments by fund directly to persons 

entitled. If the employer, or the carrierr-or-~he-±ndustr~oi 

±.n~ttt"t!tl'lee-fund does not make the payments on behalf of the 

fund, the fund may make the payments directly to the persons 

entitled to the payments." 

Section 25. Section 39-71-1004, MCA, is amended to 

read: 

"39-71-1004. Industrial accident rehabilitation 

account. (1) The payments provided in 39-71-1003 shall be 

made from the industrial accident rehabilitation account in 

the state special revenue fund. Payments to the account 

shall be made on or before July 1 of each year as follows: 

{a) by each employer operating under the provisions of 

plan No. 1 of the workers' Compensation Act, an amount to be 

assessed by the division, not exceeding 1% of the 

compensation paid to the employer's injured employees in 

Montana for the preceding fiscal year; and 

(b) by each insurer insuring employers under the 

provisions of plan No. 2 of the Workers' Compensation Act, 

an amount to be assessed by the division, not exceeding 1% 

of the compensation paid to injured employees of its insured 

in Montana during the preceding fiscal year; 
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tet--by-~fte-divis~o~,-a~-amo~nt-to-be-dete~mi~ed-by-the 

divieion,-not-exeeed±n~--%,--e£--~he--eompeneatien--paid--~o 

inj~red--emp~oyees--in-Mon~ana-from-ehe-ind~e~ria~-*"~ttranee 

expendabie--~rtte~--fdnd---and---tke---oecupational---d±sea~e 

eMpend~bie-trttst-£und-£or-the-preeed±ng-£iseai-year. 

(2) Separate accounts of the amounts collected and 

disbursements made from the industrial accident 

rehabilitation account in the state special revenue fund 

shall be kept for each of the plans. If in any fiscal yeac 

the amount collected from the employers under any plan 

exceeds the amount of payments for employees of the 

employers under such plan, the assessment against the 

employers under such plan for the following year shall be 

reduced. 

(3) The payments herein provided for shall be made to 

the division, which shall credit the sums paid to the 

industrial accident rehabilitation account which shall be in 

the custody of the state treasurer. Disbursements from the 

account shall be made after approval by the department of 

social and rehabilitation services and upon audit and 

approval by the department of administration. 

(4) No part of the funds allocated or contributed as 

herein provided and contemplated shall be used in payment of 

administrative expenses of the division or department of 

social and rehabilitation services.'' 
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SE!ction 26. Sect·ion 39-71-2201, MCA, is amended to 

read: 

"39-71-2201. Election to be bound by plan. (1) Any 

employer ~xe~·pt-i:host!--!tpee-!:E-!:ed-i"--39-~t-493 may, by filing 

his election to become bound by compensation plan No. 2, 

insure his liability to pay the compensation and benefits 

provided by this chapter with any insurance company 

authorized to transact such business in this state. 

(2) Any employer electing to become bound by 

compensation plan No. 2 shall make his election on the form 

and in the manner prescribed by the division." 

Section 27. Section 39-71-2206, MCA, is amended to 

read: 

"39-71-2206. Deposits by insurer with division to 

guarantee payment of liability. (1) Before issuance of any 

policy by an insurer as herein author1zed, the insucer must 

deposit with the division bonds of the United States or the 

state of Montana or of any school district, county, city, or 

town in the state of Montana or a corporate surety bond made 

out to and approved by the division in an amount not less 

than $5,000 or more than $i98r6&& ~250,000, as the division 

may determine. If any insurer fails to discharge any 

liability aftt:!'r the amount thereof is determined by the 

division and wi~hin the time limited by the division, the 

division shall convert the bonds or such part thereof as is 
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necessary into cash and from the proceeds liquidate such 

liability, and thereafter the insurer must make an 

additional deposit to meet any deficiency caused thereby. It 

is intended to give the division the discretion in the 

matter of whether an insurer has failed to discharge any 

liability. 

{2) Within 30 days of the happening of an accident 

where death or the nature of the injury renders the amount 

of future payments certain or reasonably certain, the 

insurer shall make a deposit, as herein defined, with the 

division for the protection and guarantee of the payment of 

such liability in such sum as the division may direct. 

However, if the division considers the amount on deposit by 

the insurer under the provisions of subsection (1) of this 

section sufficient to cover all liabilities of the insurer, 

then no further deposit may be required. 

(3) Any deposit made under the 

compensation plan No. 2 must be held 

provisions of 

in trust by the 

division as security for the payment of the liability for 

which the deposit was made. Such deposit may be reduced from 

time to time with the permission of the division as the 

payment of the liability of the insurer may reduce the 

amount required to be on deposit. Such deposit may be 

changed or renewed when desired by the depositor by 

withdrawing the same or any part thereof and substituting 
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other deposits therefor. Upon proof of the final payment of 

the liability for which such deposit was made, any deposit 

remaining must be returned to the depositor. All earnings 

made by such deposit must first be applied upon any 

liability of the depositors, and if no such liability 

exists, then such earnings must upon demand be delivered to 

such depositor. The division and its bondsmen are liable for 

the value and safekeeping of such deposit and shall at any 

time, upon demand of a depositor, account for the same and 

the earnings thereof.'' 

Section 28. Section 39-72-310, MCA, is amended to 

read: 

''39-72-310. Occupational disease coverage under 

workers' compensation plans. (1) Every employer enrolled 

under compensation plan No. 1 (Title 39, chapter 71, part 

21) 7 and every insurer writing workers' compensation 

coverage under compensation plan No. 2 {Title 39, chapter 

71, part 22) 1 -a"rl--~he--s~ate--eompen~at±on--insuranee--rtlnd 

under--eompen~at~on--plan--No.-3-t~itle-39,-ehapter-TI,-pa~t 

~3t7-a%T-provided-£or-~nder-the-Worker~~--eompen~ation--Aet, 

are considered to also provide full coverage for claims 

under this chapter. Any policy of insurance for workers' 

compensation coverage under the Workers' Compensation Act 

written by a private insurance carrier or--~he---~tate 

eompen~ation--in~uranee--£tlnd is considered to provide full 
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occupational disease coverage under the provisions of this 

chapter. 

(2) Except as provided in this chapter, the division 

shall apply the appropriate provisions of Title 39, chapter 

71, parts 21, and 227-aftd-~3, to the administration of The 

Occupational Disease Act of Montana in the same manner as 

they are applied to the administration of the Workers' 

Compensation Act. 

t3}--Bnder-eompen~at~on-pian-He.-3,--any--premi~m~--and 

otner-reeeipt~-held-by-the-divi~ion-Eor-oee~pational-di~ee~e 

in~uranee--eovera9e--~heil-be-tran~eerred-an0-beeeme-part-o£ 

the-wor~er~~-eompensa~ion-indu3triel-in3uranee-aeeount,--and 

peyment~--ear--oeeupational-a~~ea~e-e±eim~-by--the-~tate-£und 

~hall-be-paid-o~t-o£-the-±nd~3trial-insuranee-aeeounto'' 

NEW SECTION. Section 29. Repealer. Sections 

39-71-2301 through 39-71-2308 and 39-71-2321 through 

39-71-2327, MCA, are repealed. 

NBW_~~CTIO~ Section 30. Extension of authority. Any 

existing authority of the division of workers' compensation 

to make rules on the subject of the provisions of this act 

is extended to the provisions of this act. 

NEW SECTION. Section 31. Codification instruction. 

Section 2 is intended to be codified as an integral part of 

Title 39, chapter 71, and the provisions of Title 39, 

chapter 71, apply to section 2. 

-H- SB 388 



SB 0388/02 

1 NEW SECTION. Section 32. Effective dates. (1) Section 

2 1 and this se.ction are effective on passage and approval. 

3 {2) Sectiona 2 through i~ 31 are effective on the date 

4 a sale is made under section 1. 

-End-
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SENATE BILL NO. 388 

INTRODUCED BY BOYLAN, HARP, STORY, GALT, 

HIRSCH, RAMIREZ, KITSELMAN, SALES 

A BILL FOR AN ACT ENTITLED: "AN ACT RBeiiiRINS ALLOWING THE 

SALE OF THE STATE WORKERS' COMPENSATION INSURANCE PLAN AND 

FUND Te-THB-HISHBST-RBSP6NSIBbB-BIBBERt-PR6VIBIN8-P8R-A-SAbE 

PR8EBBIIRB~-PR6ViBlN6-P6R-BiSP6Si!i6N-6P-THB-PR6EEEBS-eP--TBB 

SAbBt-PR6ViBiN6-P6R-AN-ASSi6NEB-APP6RTi6NMBNT-T6-iNSIIRBRS-6P 

INSIIRAN€B---eevBRA6B---PIIR---Hi6H-RiSK--EMP~6YBRS; AMENDING 

SECTIONS 7-32-203, 33-17-502, 33-18-212. 39-71-102. 

39-71-103. 39-71-116, 39-71-201, 39-71-206, 39-71-308, 

39-71-401, 39-71-403, 39-71-410, 39-71-502, 39-71-504, 

39-71-505, 39-71-515, 39-71-704, 39-71-908 THROUGH 

39-71-911, 39-71-913, 39-71-1004. 39-71-2201, 39-71-2206, 

AND 39-72-310, MCA; REPEALING SECTIONS 39-71-2301 THROUGH 

39-71-2308 AND 39-71-2321 THROUGH 39-71-2327, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Sale of state workers' 

compensation insurance plan and fund. (1) The governor 

~hall7-within-%89-days-~E~er--the--e££eet±•e--date--o£--thfs 

seetien,-seii-the-state-workersi-eempens8tion--insttranee-p~a~ 

and--£nnd--ereated-and-provided-£or-in-Title-39T-ehapter-~l, 

~"' ........... '"""'" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

H 

25 

SB 0388/03 

~a~t-i37-aftd-referenced-ift-ether--provisions--ef--~itle--397 

ehapter--?tT--The-~evernor-sha!!-make-a-req~est-for-bids-and 

sftaii-ens~re-that-the-req~est-ia--adeq~ateiy--p~biie*•ed--in 

~he--pressT--major-finaneia%-p~bi±eat~ensr-and-the-Einaneiai 

and--insttranee--industries•--Ali--advertisements---must---be 

pubtished--w~th~n--69--days-after-the-effeetive-date-of-this 

seetion•-fnterested-parties-must-be-aiiewed-69-days-£rom-the 

date-the-last-advertisement-±s-pHblished-to-submit-prepesa%s 

for-pnrehaseT-~he-saie-mttst-be-to-the-responsible--instirance 

er-other-eompany-sttbmittinq-the-hi~hest-bide 

tit--Baeh--bid--proposal--must--eontain-an-aqreement-to 

purehase-the-plan-and-£ttnd-in-eash--and--be--aeeompanied--by 

seettrity--in-the-amount-oE-it-oE-the-bid.--~he-seearity-must 

be-ift-cashr-eeshier~s-eftee~,--certi£ied--check,--banK--money 

o~de~,--or-bank-dra£t-and-m~st-be-drawn-on-a-bank-%ocated-in 

Montana-or-cons%st-eE-a-hond-or-bonds-exec~ted-by--a--s~re~y 

a~thor~zed--~o--do-b~siness-in-Mon~ana.-fr-a-bid-is-accepted 

and-~fte-b%dde~-Eai!s-to-eonsHmma~e-the-sale7-the-see~rity-is 

iorfei~ed-to-the-state-and-m~st-be-de~osited-in-the--~enerai 

fttnd.--~he--see~rity--m~st-be-retHrned-to-bidders-whose-bids 

are-not-aeee~ted. 

t37--The-9overnor-sha~i-etlhmit-eaeh-bid-proposal-to-the 

iegiela~ive-attdit-eommittee-~pon-its-reeeipt•-~he--eommittee 

shaii--rev~ew--the--proposai~--and--stthmit--eomment~--to-the 

governor-on-the-qttaiifieations-o£-eaeh-bidder. 
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.. 
t4t--A-respensible-p~oepeetive-bidder-whe--~emenstrates 

the--£inafteia~--abi%ity--to--p~rehase--the--fand-and-plan-is 

entttled-to-£~lly-inspeet-the-p~blie-reeer~s-o£-the-£~n~-and 

plan-an~-e£-the--diYisien--ef--wer~ers~--eempensatien--ander 

'9-~i-22i--~h~e~gh--39-~i-224,--ine~~~ing-~ata-banks-and-~aw 

8ata7-and-shaii-be-~i¥en-eepies-of--the--Te~t--£o~r--reporte 

printed--~nder--39-Yi-ilG,--any-eariier-reporte-req~ested-by 

the-bidder,-and-a-eepy-o£-eaeh-attdit-o£-any--type--performed 

by--the--le9isiative--a~dit-eommittee-sinee-Can~ary-iy-l986r 

relating-te-either-the-fttnd-and--plan--er--the--divi~±on--o£ 

wor~ers~-eompeftea~~OnT-or-boeh. 

t5t--The-stteeeesf~i-bidder-is-eftt~eled-eo-the-£inaneiai 

assees,--r~e~re--busiftessr--and--books,--reeeresy-and-p8pers 

twhether-written,-eyped,-eompHteri~eer-or-in-any-oe~er-£ormt 

ef-~he-pian-and-!une.-He-is-no~--en~ieree--to--the--physieai 

p±aftt,--equipmene 7 --!urn~eure7-eompHeer-fae~i±ties 7-and-like 

items.-•he-s~eeessfal-bidder-muse-pay-all--elaims--ehat--are 

awerded--and--unpa~d--on--the--daee--of-the-sa±e-or-~hat-are 

peftd~n~-on-the-date-of-the-saie-and-are--awarded--after--the 

date-cf-the-saie. 

t6t--~he--preeeeds-cf-the-sa~e-m~st-be-depesited-~n-the 

general-fund. 

NBW-SB€~f9N.--seeticn-z•--Assigned-risk-pian.--ttt--~he 

division--shal±--promu±~a~e--and--administer--a-pian-£or-the 

equi~abie--apportionment--among--plan--No.--i--i"s~rers---eE 
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eo¥erage--required--by--~his--ehapeer-£or-empieyers-who-were 

unable-eo-proeure-eo¥era~e-~hrough-ordinary-methods. 

tit--Aii-plan-Ne.-i-insHrers--shall--sHbseribe--~o--and 

partieipate-in-the-assigned-~isk-plaft~ 

t3t--if--a--piaft--NeT--i--insurer-re£uaes-te-aeeep~-it~ 

equitable-appor~ionmen~-un~er-the-essigned--risk--plen,--~he 

eommissiener---ef---ins~ranee--may--suspend--or--re¥o~e--the 

insurer~s-au~horiey-te-issue-worker~s-eompensation--eevera~e 

eentraets--in--this-state OFFICE OF THE LEGISLATIVE AUDITOR, 

UNDER THE DIRECTION OF THE LEGISLATIVE AUDIT COMMITTEE, 

SHALL SOLICIT PROPOSALS TO PURCHASE THE STATE WORKERS' 

COMPENSATION INSURANCE PLAN AND FUND. A PURCHASE PROPOSAL 

MUST PROPOSE TO ASSUME ALL THE LIABILITIES AND PURCHASE ALL 

THE ASSETS OF THE FUND, INCLUDING SUCH ASSETS AS EQUIPMENT; 

FURNITURE; OFFICE SUPPLIES; BOOKS AND RECORDS, COMPUTERIZED 

OR OTHERWISE; FUTURE BUSINESS; AND FINANCIAL ASSETS, THE 

PROPOSAL MAY INCLUDE AN OFFER TO PURCHASE OR LEASE THE 

BUILDING HOUSING THE WORKERS' COMPENSATION DIVISION AND 

SITUATED ON THE CORNER OF BROADWAY AND SOUTH LAST CHANCE 

GULCH IN HELENA, MONTANA, AND MAY OFFER TO LEASE ANY PART OF 

THE BUILDING BACK TO THE STATE OF MONTANA. THE PROPOSAL MUST 

AGREE TO INSURE ANY EMPLOYER COVERED BY TITLE 39, CHAPTER 71 

OR 72, REGARDLESS OF THE NATURE OF THE EMPLOYER'S BUSINESS 

OR THE EMPLOYER'S RISK RATING FOR PURPOSES OF INSURANCE, FOR 

AS LONG AS THE EMPLOYER DESIRES INSURANCE. 
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(2) THE OFFICE OF THE LEGISLATIVE AUDITOR SHALL REVIEW 

AND PREPARE COMMENTS AND A RECOMMENDATION REGARDING EACH 

PROPOSAL. THE 51ST LEGISLATURE OF THE STATE OF MONTANA AND 

ANY SPECIAL SESSION OF THE LEGISLATURE MEETING BEFORE THE 

CONVENING OF THE 51ST LEGISLATURE MAY REVIEW THE PROPOSALS 

THAT HAVE BEEN SUBMITTED AND THE COMMENTS AND 

REc_OMMENDA!_ IQ!J§ ()_l'__!__HE_ ()f'_F ICE OF THE LEGISLATIVE AUDITOR AN1J 

ORDER THE AUDiTOR TO ACCEPT A PROPOSAL AND SELL THE FUND AND 

PLAN. 

SECTION 2. SECTION 7-32-203, MCA, IS AMENDED TO READ: 

''7-32-203. Provision of workers' compensation 

coverage. (1) Each law enforcement agency that utilizes 

reserve officers shall provide full workers' compensation 

coverage for the officers while they are providing actual 

service for a law enforcement agency. eovereqe-shail-be 

proYided-thro~gh-~he-stete-eempefteatioft-ifts~ranee-£~nd;--and 

the--law-en£ereement-a9eneies-shall-pay-to-the-state-f~nd-an 

eppropriate-premium,-as-estabiiehed-~y-tke--state--£~nd7--to 

eover--the--ins~ranee--risk--o£--prov±d±~g--eo¥era~e--~o-~fte 

of£ieers. 

(2) Each law enforcement agency that utilizes 

auxiliary officers shall provide full workers' compensation 

coverage for the officers while they are providing actual 

service for a law enforcement agency.•• 

SECTION 3. SECTION 33-17-502, MCA, IS AMENDED TO READ: 
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11 33-17-502. Prohibition on holding out as consultant 

receiving fee. (1) Any person not licensed as an 

insurance consultant in this state who identifies or holds 

himself out to be an insurance consultant without having 

been licensed as an insurance consultant under this part or 

any person who uses any other designation or title which is 

likely to mislead the public and holds himself out in any 

manner as having particular insurance qualifications other 

than those for which he may be otherwise licensed or 

otherwise qualified is guilty of a misdemeanor and upon 

conviction shall be fined $1,500. 

(2) Any person not licensed as an insurance consultant 

with respect to the relevant kinds of insurance who receives 

any fee for examining, appraising, reviewing, or evaluating 

any insurance policy, annuity or pension contract, plan, or 

program or who shall make recommendations or give advice 

with regard to any of the above without first having been 

licensed by the commissioner as an insurance consultant is 

guilty of a misdemeanor and upon conviction shall be fined 

$1,500. 

(3) Nothing in this part applies to: 

(a) licensed attorneys at law in this state acting in 

their professional capacity; or 

(b) an actuary or a certified public accountant who 

provides information, recommendations, advice, or services 
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in his professional capacity if neither he nor his employer 

receives any compensation directly or indirectly on account 

of any insurance, bond, annuity or pension contract that 

results in whole or part from that information, 

recommendation, advice, or servicest-or~ 

tet--a--d~ly--lieen~ed--eas~aity--in~tlranee--agen~--whe 

aeeepts-a-Eee-£rom-an--±n~tlred--for--plaeemene--~hrottgh--~he 

~ta~e-eempensat±en-±ttsuranee-ft:t:nd-as-provided-in-33-%8-ili.-" 

SECTION 4. SECTION 33-18-212, MCA, IS AMENDED TO READ: 

"33-18-212. Illegal dealing in premiums -- improper 

charges for insurance. (1) No person shall willfully collect 

any sum as premium or charge for insurance, which insurance 

is not then provided or is not in due course to be provided 

(subject to acceptance of the risk by the insurer) by an 

insurance policy issued by an insurer as authorized by this 

code. 

(2) No person shall willfully collect as premium or 

charge for insurance any sum in excess of or less than the 

premium or charge applicable to such insurance and, as 

specified in the policy, in accordance with the applicable 

classifications and rates as filed with and approved by the 

commissioner; or in cases where classifications, premiums, 

or rates are not required by this code to be so filed and 

approved, such premiums and charges shall not be in excess 

of or less than those specified in the policy and as fixed 
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by the insurer. This provision shall not be deemed to 

prohibit the charging and collection, by surplus line agents 

licensed under chapter 2, part 3, of the amount of 

applicable state and federal taxes in addition to the 

premium required by the insurer. It shall not be deemed to 

prohibit the charging and collection, by a life insurer, of 

amounts actually to be expended for medical examination of 

an applicant for life insurance or for reinstatement of a 

life insurance policy. ~he-provision-e£-~h±s-s~bseet±en-do~s 

no~-prehibit-the-eelleetion-£rom-an-ins~re~-of--a--p%aeement 

£ee7 --noe--te--~xeeed--T-lf~,--e£--the--ann~al--prem±~m,-for 

piaeement-th~o~~h-the-state-eompensa~ion-ins~rance-E~nd-by-a 

~~%y-lieensed-eas~alty-insttranee-a~ent.-~his--placement--Eee 

is-net-a-premi~m-as-defined-in-33-%5-tei~ 

(3) Each violation of this section shall be punishable 

under 33-1-104. 1
' 

Section 5. Section 39-71-102, MCA, is amended to read: 

11 39-71-102. Reference to plans. Whenever compensation 

plan No. 1, or No. 2 ;-o~-3 is referred to., such reference 

also includes all other sections which are applicable to the 

subject matter of such reference." 

Section 6. Section 39-71-103, MCA, is amended to read: 

"39-71-103. Compensation provisions. The compensation 

provisions of this chapter, whenever referred to, shall be 

held to include the provisions of compensation plan No. 1, 
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and No. 27-er-3 and all other sections of this chapter 

applicable to the same or any part thereof." 

Section 7. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

(2) ''Beneficiary" means: 

(a) a surviving wife or husband; 

{b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of 25 years who 

is a full-time student in an accredited school: 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injuty; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through {2)(d) of this section, exists); 

and 
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(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2)(a) through (2)(e) of this 

section, exists). 

(3) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. Any person hauling or assisting in hauling 

of sugar beets or grains, in case of emergency, is 

considered engaged in casual employment. 

(4) "Child" includes a posthumous child, a dependent 

stepchild, a child legally adopted prior to the injury, and 

an illegitimate child legitimized prior to the injury. 

(5) "Division" means the division of workers' 

compensation of the department of labor and industry 

provided for in 2-15-1702. 

(6) "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

(7) 11 Husband" or "widower" means only a husband or 

widower living with or legally entitled to be supported by 

the deceased at the time of her injury~ 

(8) "Insurer" means an employer bound by compensation 

plan No. l, an insurance company transacting business under 

compensation plan No. 2, tke-ind~st~±8%-~"sttr~"e~-aeeo~"t 
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ttftd.er-e-eft\Pe.ftsat:i:on-plan-NeT-37 or the uninsured employers • 

fund provided for in part ·s of this chapter. 

(9} "Invalid** means one who is physically or mentally 

incapacitated. 

(10) 11 0rder" means any decision, rule, direction, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

( 11} "Payroll", 11 annual payroll", or "annual payroll 

fo~:, the preceding year 11 means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall not have operated a sufficient or any length 

of time during such calendar year, 12 times the average 

monthly payroll for th~ current year; provided; that an 

estimate may be made by the division for any employer 

starting in business where no average payrolls are 

available, such estimate to be adjusted by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

( 12) 11 Permanent partial disability" means a condition 

resulting from injury as defined in this chapter that 

results in the actual loss of earnings or earning capability 

less than total that exists after the injured worker is as 

far restored as the permanent character of the injuries will 

permit. Disability shall be supported by a preponderance of 

medical evidence. 
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(13) "Permanent total disability" means a condition 

resulting from injury as defined in this chapter that 

results in the loss of actual earnings or earning capability 

that exists after the injured worker is as far restored as 

the permanent character of the injuries will permit and 

which results in the worker having no reasonable p[ospect of 

finding regular employment of any kind in the normal labor 

market. Disability shall be supported by a preponderance of 

medical evidence. 

(14) The term 11 physician" includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

(15) '"The plant of the employer" includes the place of 

business of a third person while the employer has access to 

or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

(16) 11 Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

( 17) 11 Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

(18) "Reasonably safe tools and appliances" are such 
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tools and appliances as are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

( 19) nTemporary total disability•• means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is as far restored as the permanent character of the 

injuries will permit. A worker shall be paid temporary total 

disability benefits during a reasonable period of 

retraining. Disability shall be supported by a preponderance 

of medical evidence. 

(20) ''Wages" means the average gross earnings received 

by the employee at the time of the injury for the usual 

hours of employment in a week, and overtime is not to be 

considered. Sick leave benefits accrued by employees of 

public corporations7 as defined by subsection {16) of this 

sectionT are considered wages. 

(21} "Wife" or "widow" means only a wife or widow 

living with or legally entitled to be supported by the 

deceased at the time of the injury. 

(22) "Year", unless otherwise specified, means calendar 

year." 

Section 8. Section 39-71-201, MCA, is amended to read: 

"39-71-201. Administration fund. ( l) A workers' 

compensation administration fund is established out of which 
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all costs of administering the Workers' Compensation and 

Occupational Disease Acts and the various occupational 

safety acts the division must administer are to be paid upon 

lawful appropriation. The following moneys collected by the 

division shall be deposited in the state treasury to the 

credit of the workers' compensation administrativ~ fund and 

shall be used for the administrative expenses of the 

division: 

(a) all fees and fines provided in 39-71-205 and 

39-71-304; 

(b) all fees paid for inspection of boilers and 

issuance of licenses to operating engineers as required by 

law; 

(c) all fees paid from an assessment on each plan No. 

1 employer, and plan No. 2 insurer 7-and-pian-Noo-37 -~he 

seaee-ins~ranee--r~nd. The assessments shall be levied 

against the preceding calendar year's gross annual payroll 

of the plan No. 1 employers and the gross annual direct 

premiums collected in Montana on the policies of the plan 

No. 2 insurers, insuring employers covered under the 

chapter, during the preceding calendar year. However, no 

assessment of the plan No. 1 employer or plan No. 2 insurer 

shall be less than $200. The assessments shall be sufficient 

to fund the direct costs identified to the th~ee two plans 

and an equitable portion of the indirect costs based on ~the 
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ratio of the preceding fiscal year's indirect costs 

distributed to the plans using proper accounting and cost 

allocation p·rocedures.. Pian--Mo-.- -3--shai:t:--be-asse-s-ee-d-an 

amettn~-strf£ieiefte-ee-fttnd-i~s-diPeet-eost.s-alhd-an--e11tlitahle 

portioft--ef--the-in~~reet-eests-as-re£erred-to-abeve-. Other 

sources of revenue, including unexpended funds from the 

preceding flscal year, shall be used to reduce the costs 

before levying the assessments. 

(2) The administration fund shall be debited with 

in the general expenses incurred by the division 

administration of the provisions of this chapter, including 

the salaries of its members, officers, and employees and the 

travel expenses of the members, officers, and employees, as 

provided for in 2-18-501 through 2-18-503, as amended, 

incurred while on the business of the division either within 

or without the state. 

(3) Disbursements from the administration money shall 

be made after being approved by the division upon claim 

therefor." 

Section 9. 

"39-71-206. 

Section 39-71-206, MCA, is amended to read: 

Legal advisers of division. t±t The 

attorney general shall be the legal adviser of the division 

and shall represent it in all proceedings whenever so 

requested by the division or any member thereof. 

tit--~h~-di¥ision-may7-in-~he-in¥~stigetion-and-deEense 
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ef-ees~s-~nde~-~lan-RoT-3-of-ehe-Werkers~-eempensat~on--Ae~T 

empley--s~eh--ether--a~te~ney--er--~egai-adviser-as-tt-eeems 

neeessery-and--pay--fer--the--sa•e--eat--eE--the--ind~eeria% 

~ftsarane~-aeee~nt-in-~he-expenda~l~-~r~s~-fuft~T" 

Section 10. section 39-?l-308, MCA, is amended to 

read: 

"39-71-308. Neglect or refusal of public corporation 

to file payroll reports -- arbitrary assessment by division. 

Whenever any public corporation ins~red--~y--th~--stete 

eempensetieft-ins~ranee-~~ftd neglects or refuses to file 

prescribed payroll reports of its employees, the division 

may levy an arbitrary assessment upon such public 

corporation in an amount of $75 for each such assessment, 

which assessments shall be collected in the manner provided 

in this chapter for the collection of assessments." 

seCtion 11. section 39-71-401, MCA, is amended to 

read: 

"39-71-401. Employments covered and employments 

exempted. (1) Except as provided in subsection (2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 17 or No. 2r-er-3. Every 

-16- SB 388 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0388/03 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers' Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-71-116(3) 

except employment of a volunteer under 67-2-105; 

(c) employment of members of an employer's 

dwelling in the employer's household; 

family 

(d) employment of sole proprietors or working members 

of a partnership other than those who consider themselves or 

hold themselves out as independent contractors and who are 

not contracting for agricultural services to be performed on 

a farm or ranch, or for broker or salesman services 

performed under a license issued by the board of realty 

regulation, or fa·r services as a direct seller engaged in 

the sale of consumer products to customers primarily in the 

home; 

(e) employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

(f) any person performing services in return for aid 
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or sustenance only, except employment of a volunteer under 

67-2-105; 

(g) employment with any railroad engaged in interstate 

commerce, except that railroad_ construction work shall be 

included in and subject to the provisions of this chapter; 

(h) employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a 

district. 

school 

( 3) A sole proprietor or 

partnership who holds himself out or 

independent contractor and who is 

working member of a 

considers himself an 

not contracting for 

agricultural services to be performed on a farm or ranch, or 

for broker or salesman services performed under a license 

issued by the board of realty regulation, or for services as 

a direct seller engaged in the sale of consumer products to 

customers primarily in the home must elect to be bound 

personally and individually by the provisions of 

compensation plan No. 

to the division 

1, or No. 2,-or-3, but he may apply 

for an exemption from the workers' 

Compensation Act for himself. The application must be made 

in accordance with the rules adopted by the division. The 

division may deny the application only if it determines that 

the applicant is not an independent contractor. When an 

application is approved by the division, it is conclusive as 

-18- SB 388 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 03118/03 

to the status of an independent contractor and precludes the 

applicant from obtaining benefits under this chapter. 

(4) Each employer shall post a sign in the workplace 

at the locations where notices to employees are normally 

posted, informing employees about the employer's current 

provision of compensation insurance. A workplace is any 

location where an employee performs any work-related act in 

the course of employment, regardless of whether the location 

is temporary or permanent, and includes the place of 

business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 

division, and postP.d by employers in accordance with rules 

adopted by the division. An employee who purposely or 

this knowingly fails to post a sign as provided in 

subsection is subject to a $50 fine for each citation.'' 

Section 12. Section 39-71-403, MCA, is amended to 

read: 

•]9-71-403. P%an-th~ee-exe~~sive-£er-s~a~e-a9eneie8--­

e%eceieft Election of plan by other public corporations. tit 

Where-a-s~a~e-ageney-is-the-employer7 -the-~erms,-eoftdi~ionsr 

aftd---~ov±sions---o£--eompensa~ien--pian--No·--3--shai~--be 

exci~s~veT-eomp~lsory,-and-obli~atery-~pon-beth-em~loyer-and 

-19- SB 388 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 03118/'13 

em~oyee.---Any--a~•a--fteeeaaary--eo--De--pa~G---ander---~fte 

pP&Yisiens--ef--this--ehapter--by--any-state-ageney-shaii-be 

eefts~dered-ee-De--erdinary--and--neeessa~y--expense--oE--the 

a9eftey7--aftd--~he-ageney-eftall-aa~e-appropr±atien-eE-and-pay 

snch-s~ms-inee-the-state-eompensatien-in~~ranee-fand-ae--the 

t±me--and--in--the--manner--prev~ded--~er--in--th~s-ehapter, 

netw~thstanding-that-the-atate-a,eney--Mey--have--failed--te 

antiei~ate--a~eh--erdinary--and--neeessary--expense--in--any 

bad9et,-estimate-e£-expenses,-appropriat~efts,-erdinanees,-or 

ei:herwise. 

t~till A public corporation7--&ther--than--a---state 

a9eney 7 may elect coverage under compensation plan No. 1, 

empleyer~ or plan No. 2, ins~rer;--or--plan--Ne~--37--atate 

inauranee-r~nd;L separately or jointly with any other public 

corporation, ether-than-a-state-agency. A public corporation 

electing compensation plan No. 1 may purchase reinsurance. A 

public corporation electing compensation plan No. 1 is 

subject to the same provisions as a private employer 

electing compensation plan No. 1. 

f3tffi A public corporation7--other--than--a--state 

ageneyT that elects plan No. i may establish a fund 

sufficient to pay the compensation and benefits provided for 

in this chapter and chapter 72 and to discharge all 

liabilities that reasonably incur during the fiscal year for 

which the election is effective. Proceeds from the fund must 
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be used only to pay claims covered by this chapter and 

chapter 72 and for actual and necessary expenses required 

for the efficient administration of the fund. 

t4till All money in the fund established under 

subsection (2) not needed to meet immediate expenditures 

must be invested by the governing body of the public 

corporation, and all proceeds of the investment shall be 

credited to the fund." 

Section 13. Section 39-71-410, MCA, is amended to 

read: 

"39-71-410. Employees bound by plan adopted by 

employer -- election not to be bound by corporate officers. 

(1) Every employee whose employer is bound by the provisions 

of this chapter is subject to and bound by the provisions of 

that plan of compensation adopted by his employer, except 

that pursuant to such rules as the division shall £~om--time 

to-~ime promulgate and subject in all cases to the review of 

the division, officers of private corporations may elect not 

to be bound as employees under this chapter by a written 

notice in the form provided by the division, served in the 

following manner: 

(a) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer; or 

(b) if the employer has elected to be bound by the 
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provisions of compensation plan No. 2, by delivering the 

notice to the board of directors of the employer or the 

insurer;..:. 

tet--iE-the-emp~eyer-has-eleeted--~e--he--beund--er--is 

beand--by--ehe--p~ovisiens--o£--eompensation--plan-No.-37-by 

deiivering-the-ne~iee-eo-the-division• 

(2) The appointment or election of an officer of a 

corporation for the purpose of excluding an employee from 

coverage under this chapter does not entitle such officer to 

elect not to be bound as an employee under this chapter. In 

any case, the notice must be signed by the officer under 

oath or equivalent affirmation and is subject to the 

penalties for false swearing. 

(3) The division shall review any election by officers 

of private corporations not to be bound as an employee to 

assure compliance with this chapter." 

Section 14. Section 39-71-502, MCA, is amended to 

read: 

''39-71-502. Creation and purpose of uninsured 

employers' fund. There is created an uninsured employers' 

fund. The purpose of the fund is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would have received if the employer had been 

properly enrolled under compensation plan No. 17 ~--- No. 27 

er-3.'' 
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Section 15. Section 39-71-504, MCA, is amended to 

read: 

"39-71-504. Funding of fund -- option for agreement 

between division and injured employee~ The fund shall be 

funded in the following manner: 

{1) The division shall require that the uninsured 

employer pay to the fund a penalty of either double the 

premium amount the employer would have paid on the payroll 

of the employer's workers in this state ±f~the-empioyer-had 

been-eftPe%%ed-w~~h-eompenaatieft-p%aft-Ne.--3, based on the 

averase of quotes from three workers• compensation insurers 

operating in the state as determined by the division, or 

$200, whichever is greater. In determining the premium 

amount for the calculation of the penalty under this 

subsection, the division shall make an assessment on how 

much premium would have been paid on the employer's past 

3-year payroll for periods within the 3 years when the 

employer was uninsured. An assessment for payroll paid by 

the uninsured employer for any time prior to July 1, 1977, 

may not be made. 

(2) (a) The fund shall receive from an uninsured 

employer an amount equal to all benefits paid or to be paid 

from the fund to an injured employee of the uninsured 

employer. HQwever, the uninsured employer's liability under 

this subsection (2)(a) may not exceed $50,000. 
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(b) The dollar limitation does not apply to an 

uninsured employer's liability to an injured employee or the 

employee's beneficiaries under 39-71-509 or 39-71-515. 

(3) The division may determine that the $1,000 

assessments that are charged against an insurer in each case 

of an industrial death under 39-71-902(1) shall be paid to 

the uninsured employers' fund rather than the subsequent 

injury fund. 

(4) The division may enter into an agreement with the 

injured employee 

to the employee or 

or the employee's beneficiaries to assign 

the beneficia[ies all or part of the 

funds received by the division from the uninsured employer 

pursuant to subsection ( 2) (a)." 

Section 16. Section 39-71-505, MCA, is amended to 

read: 

"39-71-505. Applicability of other provisions of 

chapter to fund. All appropriate provisions in the workers' 

Compensation Act apply to the fund in the same manner as 

they apply to compensation plans No. 1; and No. 27-and--3." 

Section 17. Section 39-71-515, MCA, is amended to 

read; 

"39-71-515. Independent cause of action. ( 1) An 

injured employee or the employee's beneficiaries have an 

independent cause of action against an uninsured employer 

for failure to be enrolled in a compensation plan as 
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required by this chapter. 

(2) In such an action, prima facie liability of the 

uninsured employer exists if the claimant proves, by a 

preponderance of the evidence, that: 

(a) the employer was required by law to be enrolled 

under compensation plan No. lt or No. 2,-e~-3 with respect 

to the claimant; and 

{b) the employer was not so enrolled on the date of 

the injury or death. 

(3) It is not a defense to such an action that the 

employee had knowledge of or consented to the employer•s 

failure to carry insurance or that the employee was 

negligent in permitting such failure to exist. 

(4) The amount of recoverable damages in such an 

action is the amount of compensation that the employee would 

have received had the employer been properly enrolled under 

compensation plan No. lr or No. 2,-o~-3. 

(5) A plaintiff who prevails in an action brought 

under this section is entitled to recover reasonable costs 

and attorney fees incurred in the action, in addition to his 

damages. 11 

SECTION 18. SECTION 39-71-704, MCA, IS AMENDED TO 

READ: 

"39-71-704. Payment of medical, hospital, and related 

services. (1) In addition to the compensation provided by 
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this chapter and as an additional benefit separate and apart 

from compensation, the following shall be furnished: 

(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

( 2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, shall be established 

annually by the workers' compensation division and become 

effective in January of each year. The maximum fee schedule 

must be adopted as a relative value fee schedule of medical, 

chiropractic, and paramedical services, with unit values to 

indicate the relative relationship within each grouping of 

specialties. Medical fees must be based on the median fees 

as billed to the state--eom~eft~atieft--iftstlrftnee--£tlnd 

compensation plan No. 2 insurers during the year preceding 

the adoption of the schedule. The division shall adopt 
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rules establishing relative unit values, groups of 

specialties, the procedures insurers must use to pay for 

services under the schedule, and the method of determining 

the median of billed medical fees. These rules shall be 

modeled on the 1974 revision of the 1969 California Relative 

Value Studies. 11 

Section 19. Section 39-71-908, MCA, is amended to 

read: 

11 39-71-908. Notification of fund of its potential 

liability under part -- review by fund. Not less than 90 or 

more than 150 days before the expiration of 104 weeks after 

the date of injury, the employer, or the carrier7--er--the 

ind~eeria!--ins~rane~-£~nd,-as-th~-ease-mey-be7 shall notify 

the fund whether it is likely that compensation may be 

payable beyond a period of 104 weeks after the date of the 

injury. The fund thereafter may review, at reasonable 

times, such information as the employer, or the carrier,-or 

~nd~stri8%-inett~anee-£~nd has regarding the accident and the 

nature and extent ~f the injury and disability.'' 

Section 20. Section 39-71-909, MCA, is amended to 

read: 

"39-71-909. Effect of fund's failure to give 

notification of its intent to dispute liability 

subsequent notification by fund authorized. If the fund does 

not notify the ~arrier of its intent to dispute the payment 
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of compensation, medical, and burial benefits, the employer7 

or the carrierT-er-ind~s~ria!-tns~ranee-£~nd shall continue 

to make payments on behalf of the fund and shall be 

reimbursed by the fund for all benefits paid that pertain to 

the period beyond 104 weeks after the date of the injury. 

However, at any time subsequent to 104 weeks after the date 

of injury, the fund may notify the carrier of a dispute as 

to payment of benefits. The liability of the fund to 

reimburse the employer 7 ~ carrier7--or--the--ind~striai 

±nsuranee--£~nd shall be suspended 30 days thereafter until 

the controversy is determined." 

Section 21. Section 39-71-910, MCA, is amended to 

read: 

11 39-71-910. Procedure for resolving disputes as to 

liability under part. (1) If an employee was employed or 

retained in employment under the provisions of this part and 

a dispute or controversy arises as to payment of benefits or 

the liability therefor, the division shall hold a hearing 

and resolve all disputes. On motion made in writing by the 

employer, or the carrier7-or-industr~ai-insuranee-f~nd, the 

administrator shall join the fund as a party defendant. 

(2) The division, within 5 days of the entry of an 

order joining the fund as a party defendant, shall give the 

fund written notice thereof not less than 20 days before the 

dqte of hearing and shall include the name of the employee 
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and the employer and the date of the alleged injury or 

disability. The fund named as a defendant shall have 10 days 

after the date of notification to file objections to being 

named as a party defendant. On the date of the hearing at 

which the liability of the parties is determined, the 

hearing examiner first shall hear arguments and take 

evidence concerning the joinder as party defendant. If the 

fund has filed timely objection and if argument and evidence 

warrant, the hearing examiner shall grant a motion to 

dismiss. 

(3) At the time of the hearing, the employer and fund 

may appear, cross-examine witnesses, give evidence, and 

defend both on the issue of liability of the employer to the 

employee and on the issue of the liability of the fund. 

{4) The hear:ng examiner shall make findings of fact 

and conclusions of law determining the respective liability 

of the employer and the fund." 

Section 22. Section 39-71-911, MCA, is amended to 

read: 

''39-71-911. Obligation to make payments on behalf of 

fund not an independent liability. The obligation imposed by 

this part on the employer, or the carrier,--or--ind~~tri8l 

in~tt~a~ee--f~nd to make payments on behalf of the fund does 

not impose an independent liability on the employer, 2!_ ~~he 

carr ier7-or-indtt!!l;trie:l:-ins'C1ranee-ftu't8." 
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Section 23. Section 39-71-913, MCA, is amended to 

read: 

"39-71-913. Payments by fund directly to persons 

entitled. If the employerT or the carrier7-or-the-ind~seria% 

inettranee--£~nd does not make the payments on behalf of the 

fund, the fund may make the payments directly to the persons 

entitled to the payments." 

Section 24. section 39-71-1004, MCA, is amended to 

read: 

"39-71-1004. Industrial accident rehabilitation 

account. (1) The payments provided in 39-71-1003 shall be 

made from the industrial accident rehabilitation account in 

the state special revenue fund. Payments to the account 

shall be made on or before July 1 of each year as follows: 

(a) by each employer operating under the provisions of 

plan No. 1 of the Workers' Compensation Act, an amount to be 

not exceeding 1\ of the assessed by 

compensation 

the division, 

paid to the employer's injured employees in 

Montana for the preceding fiscal year; and 

(b) by each insurer insuring employers under tQe 

provisions of plan No. 2 of the Workers' Compensation Act, 

an amount to be assessed by the division, not exceeding 1% 

of the compensation paid to injured employees of its insured 

in Montana during the preceding fiscal year; 

tet--by-the-d±v±~±o~7--a~-amon~t-to-be-d~te~mifted-by-the 
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divisien7--ft&t--exeeeding~-i•--ei--the--eompeneat~on-paid-to 

ift;ttred--employees-in-Mon.teftS-frem-the.---industriaj:--inst:t:re~~nee 

expe.nUbi-e---ti."-USt---ft:t:ftd---and---the--eeeupat~ena.i--diseaee 

ewpendable-trust-fand-for-the-preeed*ng-fiseai-year. 

(2) Separate accounts of the amounts collected and 

disbursements made from the industrial accident 

rehabilitation account in the state special revenue fund 

shall be kept for each of the plans. If in any fiscal year 

th~ amount collected from the employers under any plan 

exceeds the amount of payments for employees of the 

employers under such plan, the assessment against the 

employers under such plan for the following year shall be 

reduced. 

(3) The payments herein provided for shall be made to 

the division, which shall credit the sums paid to the 

industrial accident rehabilitation account which shall be in 

the custody of the state treasurer. Disbursements from the 

account shall be made after approval by the department of 

social and rehabilitation services and upon audit and 

approval by the department of administration. 

(4) No part of the funds allocated or contributed as 

herein provided and contemplated shall be used in payment of 

administrative expenses of the division or department of 

social and rehabilitation services. 11 

Section 25. Section 39-71-2201, MCA, is amended to 
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read: 

"39-71-2201. Election to be. bound by plan. (1) Any 

employer e•eept-those-speeifie~-in-39-~l-483 may, by filing 

his election to become bound by compensation plan No. 2, 

insure his liability to pay the compensation and benefits 

provided by this chapter with any insurance company 

authorized to transact such business in this state. 

(2) Any employer electing to become bound by 

compensation plan No. 2 shall make his election on the form 

and in the manner prescribed by the division.•• 

section 26. Section 39-71-2206, MCA, is amended to 

read: 

"39-71-2206. Deposits by insurer with division to 

guarantee payment of liability. (1) Before issuance of any 

policy by an insurer as herein authorized, the insurer must 

deposit with the division bonds of the United States or the 

state of Montana or of any school district, county, city, or 

town in the state of Montana or a corporate surety bond made 

out to and approved by the division in an amount not less 

than $5,000 or more than $~88;999 $250,000, as the division 

may determine. If any insurer fails to discharge any 

liability after the amount thereof is determined by the 

division and within the time limited by the division, the 

division shall convert the bonds or such part thereof as is 

necessary into cash and from the proceeds liquidate such 
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liability, and thereafter the insurer must make an 

additional deposit to meet any deficiency caused thereby. It 

is intended to give the division the discretion in the 

matter of whether an insurer has failed to discharge any 

liability. 

(2) Within 30 days of the happening of an accident 

where death or the nature of the injury renders the amount 

of future payments certain or reasonably certain, the 

insurer shall make a deposit, as herein defined, with the 

division for the protection and guarantee of the payment of 

such liability in such sum as the division may direct. 

However, if the division considers the amount on deposit by 

the insurer under the provisions of subsection (1) of this 

section sufficient to cover all liabilities of the insurer, 

then no further deposit may be required. 

(3) Any deposit made under the provisions of 

compensation plan No. 2 must be held in trust by the 

division as security for the payment of the liability for 

which the deposit was made. such deposit may be reduced from 

time to time with the permission of the division as the 

payment of the liability of the insurer may reduce the 

amount required to be on deposit. Such deposit may be 

changed or renewed when desir~d by the depositor by 

withdrawing the same or any part thereof and substituting 

other deposits therefor. Upon proof of the final payment of 
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the liability for which such deposit was made, any deposit 

remaining must be returned to the depositor. All earnings 

made by such deposit must first be applied upon any 

liability of the depositors, and if no such liability 

exists, then such earnings must upon demand be delivered to 

such depositor. The division and its bondsmen are liable for 

the value and safekeeping of such deposit and shall at any 

time, upon demand of a depositor, account for the same and 

the earnings thereof." 

Section 27. Section 39-72-310, MCA, is amended to 

read: 

"39-72-310. Occupational 

workers' compensation plans. 

disease coverage under 

(1) Every employer enrolled 

under compensation plan No. 1 (Title 39, chapter 71, part 

2l)T and every insurer writing workers' compensation 

coverage under compen~ation plan No. 2 (Title 39, chapter 

71, part 22)r--aftd--~fte--state-eempeft~&tien-insttranee-f~ftd 

~nder-eem~ensation-pian-NeT-3-t~itle-397--eha~ter--~1 7--pert 

i3tr--a%%--provided-!or-~nder-the-Workers~-eompensat:on-Aet 7 

are considered to also provide full coverage for claims 

under this chapter. Any policy of insurance for workers• 

compensation coverage under the Workers' Compensation Act 

written by a private insurance carrier e~--the--state 

eoMpensat±on-instt~anee-£tlnd is considered to provide full 

occupational disease coverage under the provisions of this 
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chapter. 

(2) Except as provided in this chapter, the division 

shall apply the appropriate provisions of Title ~g, chapter 

71, parts 217 a-nd 227-an~-i3, to the administration of The 

Occupational Disease Act of Montana in the same manner as 

6 they are applied to the administration of the Workers' 

7 Compensation Act. 

8 t3t--~nder--eomp~ns8tion--piaft--Noo-3,-any-prem±ums-and 

9 ether-r~eeipts-he%d-by-the-division-£or-oeeapatiena±-disease 

10 ins~ranee-co¥erage-shali-b@-trans€erred-and-beeome--part--o£ 

11 ~he--verkers~-eompensaeion-indastr~al-insuranee-aeeodne7-and 

12 payments-£or-oeeapationa%-disease-elaims-by-the--state--fand 

13 sha±i-be-paid-o~t-ot-the-i~d~strial-ine~~a~ee-aeeo~n~.~~ 

14 

15 

NEW SECTION. Section 28. Repealer. 

39-71-2301 through 39-71-2308 and 39-71-2321 

16 39-71-2327, MCA, are repealed. 

Sections 

thcough 

17 NEW SECTION. Section 29. Extension of authority. Any 

18 existing authority of the division of workers 1 compensation 

19 to make rules on the subject of the provisions of this act 

20 is extended to the provisions of this act. 

21 NBW-see~feN.--seetion-3%.--eedifieation----instr~etion7 

22 See~ien--i-is-in~ended-to-be-eodified-as-an-integra!-part-oE 

23 ~it!e-397-chapter--Tt,--a~d--the--provisions--of--Titie--397 

24 ehap~e~-71,-app1y-~e-seetien-27 

25 NEW SECTION. Section 30. Effective dates. (l) Section 
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1 and this section are effective on passage and approval. 

(2) Seetiens IF A SALE IS MADE UNDER SECTION l, 

SECTIONS 2 through ~7 31 29 are effective on the date a sale 

is made under section 1. 

-End-
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