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& L frovibe THAT

BRERE FRAUDULENTLY CONSTITUTES THEFT) AMENDING SECT s
2-15-1014, 19-12-4¢1, 39-71-104, 39-71~-11s, 39—7{?658:
39-71-204, 33-71-401, 39-71-407, 39-71-501, 39-71-611,
39-71-612, 39-71-614, 39-71-701 THROUGH 39-71-704,

33-71-~-708, 39-71-721, 39-71-736, 39-71-737, 39-71-741,
39-71-803, 39-71-1004, 39-71-2102, 3%-71-2203, 39-71-2304,
39-71-29801 THROUGH 39-71-2907, 39-71-2909, 39-72-102,
39-72-610, 39-72-613, ig-72-701, 45-6-301, 50-16-311,
53-9-106, AND 53-9-131, MCA; REPEALING SECTIONS 39-71-309,
39-71-410, 39-71-705, 39-71-706, 39-71-709, 39-71-1001
THROUGH 39-71-1003, 39-71-1005, 39-71-2508, 39-72-611, AND

39-72-612, MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-15-1014, MCA, is amended to read:

w3-15-1014. Office of workers' compensation Judge

court -~ allocation -- appointment -- salary. (1)} There is
the-office-of a workers' compensation Judge court. The
offiece courkt is allocated to the department of
administration for administrative purposes only as
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prescribed in 2-15-121.
(2) The governor shall appoint the two workers'

compensation judge judges, each to serve for a term of 6

years in the same manner provided by Title 3, chapter 1,
part 10, for the appointment of supreme or district court
judges. A vacancy shall be filled in the same manner as the

original appointment. The second Jjudge, to be appointed

pursuant to legislative authorization adopted in 1987, shall

take office effective January 1, 1588. The governor shall

designate one of the two appointees as chief judge whese

duties, in addition to those set torth in Title 39. chapters

71 and 72, include the administration of the office, budget

preparation, personnel hiring and management, and court

administration.

(3) To be eligible for workers' compensation judge, a
person must:

(a) have the qualifications necessary for district
court judges found in Article VII, section 9, of the Montana
constitution;

{(b) devote full time to the duties of workers'
compensation judge and not engage in the private practice of
law.

(4) %he A workers' compensation judge is entitled to
the same salary and octher emoluments as that of a district

judge but shall be accorded retirement benefits under the

—a- INTRODUCED BILL
SB-330
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public employees’ retirement system.”
Section 2. Section 3%-71-104, MCA, is amended to read:
"39-71-104. Court to give--tiberat--constructien——to

ehapter construe chapter according to terms. Whemever--this

chapter--er--any-part-or-seceton-thereof-is-interpreted-by-a
courty-tt-shatt-be-tiberatty-construed-by-suech-courts It is

the intent of the legislature that the Workers' Compensation

Act be construed according to its terms. The act may not be

liberally construed in favor of any party."

Secticn 3. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(l) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the division of
workers' compensation prior to July 1 of each year.

(2) "Beneficiary" means:

(a) a surviving wife-or-husband spouse living with or

legaliy entitled to be supported by the deceased at the time

of injury;
(b} an unmarried child under the age of 1B years;

{c) an unmarried child under the age of 25 22 vyears
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who is a full-time student in an accredited school or is

enrolled in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who 1is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upcn the decedent for
support at the time of the injury {however, such a parent 1is
a beneficiary only when no beneficiary, as defined in
subsections (2)(a) through (2){d) of this section, exists);
and

(f) a brother or sister under the age of 18 years 1if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined in subsections (2){(a} through (2){e} of this
section, exists).

{3) "Board of rehabilitation certification” means the

nonprofit, independent, fee-structured organization that is

a member of the national commission for health certifying

agencies and that is established for the purpose of

certifying rehabilitation practitioners.

t3¥(4) "Casual employment"” means employment not in the
usual course of trade, business, prafession, or occupation
of the employer. Any-person-haniing-sr-assiating-in-—-hanting

of-—-sugar~-beets—-or-—graina;—-in--case--of-—-emergency;—-ts

—-4-
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constdersd-angaged-in-casunl-emptoyments
+43(5) “Child” includes a posthumous child, a
dependent stepchild, a child legally adopted prior to the

injury, and an illegitimate child legitimized prior to the

injury.
t5%(6) "Division® means the division of workers'
compensation of the department of labor and industry

provided for in 2-15-1702.

+6%(7) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

t+7y—-"Husbandi-or-ltwidoweri-meana--sniy--a--hushand--or
widawer—-ttving--with-er—tegatiy-entictied-to-be-supported-by
the-deceaased-at-the-time-of-her-injurys

(8) “Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan ¥e. 2, the industrial insurance account
under compensation plan No. 3, or the uninsured employers'
fund provided for in part S of this chapter.

(9} "Tnvalid” means one who is physically or mentally
incapacitated.

(10) {a) “Normal labor market" means the occupatiocns

for which a claimant may be qualified, consistent with the

claimant's age, education, vocational experience, and
aptitude and compatible with the claimant's physical

condition and limitations _as a result of the claimant's
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injuries.

{b) As to the gecoqraphical area to be considered in

which the npormal labor market exists, the area shall be

determined by considering:

{i) the claimant's residence;

{ii) the location of the claimant's employment at the

time of injury;

(iii) the claimant's previous commuting distance to

work; and

{iv) a reasconable commuting distance from the place of

residence to the location of the propesed employment.

(c) Also considered are the «claimant's physical

limitations as a result of the injury, the cost o¢f such

commuting, and the wages of prospective employment.

t%6%(11) "Order” means any decision, rule, direction,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.

t3:¥(1l2) "Payrell", "annual payroll", or "annual
payroll for the preceding year” means the average annual
payroll of the employer for the preceding calendar year or,
if the employer shall not have operated a sufficient or any
length of time during such calendar vyear, 12 times the
average monthly payroll for the current year; provided, that
an estimate may bhe made by the division for any employer

starting in business where no average payrolls are

—-65—
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available, such estimate to be adjusted by additional
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.

+12)-"Permanent——partial--disabitityl-means-a-condition
resutting-frem--tnjury--as—--defined-—tn--this--chapter--that
resuita-in-the-actual-toss-of-earnings-or-earning-capabiitey
tesas--than--totali-that-extsts-afrer-the-injured-worker—is-as
far-restored-as-the-permanent-character-of-the-injurtes—wiii
permit--Bisabiiity-shati-be-supperted-by-a-prepanderance--of
medteat-evidences

{13)-"Permanant--totat-~diambitityi--means--a-condition
resutting-from--in3jury-——as-—-defined--in--this--chaprer——that
resultts-rn-the-toss-of-actuai-earnings-or-earning-capabiiity
that--exists—-after—the-injured-worker-is-as-far-reatored-as
the-permanent-character-of-—-the--injnries--witi-—permit--and
which-resuits-in~the-worker—-having-no-reasonable-prospect-of
finding--regquitar——employment-of-any-kind-in-the-normat-tabor
market<-Disability-shatl-be-supperted-by-a-preponderance—-of
medicat-evidences

+343(13) The term “physician" includes "surgeon" and in
either case means one authorized by law to practice his
profession in this state.

+15)(14) "The plant of the employer" includes the place
of business of a third person while the employer has access

to or control over such place of business for the purpose of
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carrying on his usual trade, business, or occupation.

+¥6%(15) "Public corporation™ means the state or any
county, municipal corporation, school district, city, clty
under commissicn Eorm of government or special charter,
town, or village.

t+#1(16) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reascnably permit.

t¥8¥{17) "Reasonably safe tools and appliances'" are
such tools and appliances as are adapted to and are
reasonably safe for use for the particular purpose for which
they are furnished.

t13)y-"Pemporary—-totat--disabittty4--means--a-condition
resutting-from-an-intury-as-defined--in-—thits--chapter--that
results—-in-tetai-toss-of-wages-and-axista-untti-the-injured
worker-ita-as-far-restored-as-the-permanent-character-of--the
tniuries-witi-permitz-A-worker-ahati-be-patd-temporary-totatl
disabitity-—-benefits---during---a---reassnable-—--perted--of
retraining--Bisability-shati-be-supperted-by-a-preponderance
of-medicat-evidences

t28%(18) "Wages" means the average gross earnings
received by the employee at the time of the injury for the
usual hours of employment in a week, and cvertime is not to

be considered. Siek-teave-benefits-accrued-by-employees-sé

-8-
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public-corporations;—as-defined-by-subseerton—+163——-of-—¢his

seetiony--are--considered--wageas A collective bargaining

agreement is not the scole factor to be considered in

determining wages.

t2)-UNifed-—or-—-trwidow!--means--only--a--wife-ar-widew
tiving-with-er-iegaltiy-—entitied--to--be--supported--by--the
decensed-at-the-time-of-the-injurys

+22+(19) "Year”, unless otherwise specified, means
calendar year."

Section 4. Section 39-71-118, MCA, is amended toc read:

*39-71-118. Employee, worker, and workman defined. {1}
The terms "employee", "workman", or “"worker" mean:

(a) each person in this state, including a contractor
other than an independent contracter, whe is in the service
of an employer, as defined by 3%-71-117, under any
appeintment or contract of hire, expressed or implied, aral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public cfficers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such corporations for
pay. Casual employees as defined by 39-71-116¢3} are
included as employees if they are not otherwise covered by
warkers' compensation and if an employer has elected to be

bound by the provisions of the compensation law £for these
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casyal employments, as provided in 39-71-401(2). Household
or domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation program;

{cy =a person receiving on—-the-job vocational
rehabilitation training or cther on-the-job training under a
state or federal vocaticnal training program, whether or not
under an appeuintment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsecticn does not apply
to students enrolled in wvocational training programs as
cutlined above while they are on the premises of a public
schaol or community college.

(d) students enrolled and in attendance in programs ofF
vocational-technical education approved by the state board
ot public education at designated postsecondary
vocational-technical centers; or

(e} an airman or other person employved as a volunteer
under 67-2-105.

(2) 1f the employer ie a partnership or sole
proprietorship, such employer may elect to  include as an

employee within the provisions of this chapter any member of

-10-
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such partnership or the owner of the sole proprietorship
devoting full time +to the partnership or proprietorship
business. In the event of such election, the employer must
serve upon the employer's insurer written notice naming the
partners or seole proprietor to be covered, and no partner or
sole proprietor shall be deemed an employee within this
chapter until such notice has been given. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the insurance carrier shall
assume a salary or wage of such electing employee to be not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

Section 5. Section 39-71-204, MCA, is amended to read:

"39-71-204. Rescission, alteration, or amendment by
division of its orders, decisions, or awards -- limitation
-- effect. {1) Except as provided in subsection (2), the
division shall have continuing jurisdietion over all its
orders, decisions, and awards and may, at any time, upon
notice, and after opportunity to be heard is given to the
parties in interest, rescind, alter, or amend any such
order, decision, or award made by it upon good cause
appearing therefor.

{2) The division or the workers' compensation judqe
court shall not have power to rescind, alter, or amend any

final settlement or award of compensation more than 4 years

-11-

14Q

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1428/01

after the same has been approved by the division.
Rescinding, altering, or amending a final settlement within
the 4-year period shall be by agreement between the claimant
and the insurer. If the c¢laimant and the insurer cannot
agree, the dispute shall be considered a dispute for which
the workers' compensation judge court has Jjurisdilction to
make a determination. Exeept-as—provided-im-39-731-29887;-the
The division or the workers' compensation judge court shall
not have the power to rescind, alter, or amend any order
approving a full and final compromise settlement of
compensation.

(3} Any corder, decision, Qr award rescinding,
altering, or amending a prior order, decision, or award
shall have the same effect as original orders or awards."

NEW SECTION. Section 6. Filing claim =-- obtaining
benefits through deception or other fraudulent means --
criminal penalty. (1) A perscn filing a claim under chapter
71 or 72 of this title, by signing the c¢laim, affirms the
information filed 1is correct to the best of that person's
knowledge.

(2) A person may be guilty of theft under 45-6-301 who
files or assists in the Filing of a false claim for bhenefits
to which the person is not entitled under chapter 71 or 72
of this title. A c¢ounty attorney may initiate criminal

proceedings against the person.

-12-
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Section 7. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of-thts
seceion, the Workers' Compensation Act applies to all

employers as defined 1in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, c¢ral or written, shall elect to be bound by the
provisicns of compensation plan No. 1, 2, or 3, Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensaticn Act does not apply to
any of the following employments:

{a) housenold and domestic employment;

(b) casual employment as defined in 39-71-116¢3%
exeppt-empioyment—eof-a-votunteer—under-63-2-165;

(c) employment of members of an employer's family
dwelling in the employer's household:

(d) employment of sole proprietors or working members
of a partnership other than those whe consider themselves or
hold themselves out as independent conkractors and-whe-are

net-contracting-for-agricutturat-services-to-he-performed-on

-13-
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a-—farm--or--ranchy;-——or——fer--broker-—-ar--asaleaman--services
performed--under—-a-—-iticense—-isaued--by-the-beard-of-reakty
requtarien;-or-for-services-as-a-direct--seller—-engaged—-in
the--sate-of-consumer-products-co-customers-primartiy—in-ehe
home ;

(e) a broker or salesman performing under a license

issued by the board of realty regulation;

(f) a direct seller engaged in the sale, primarily in

the customer's home, of consumer products;

tey(g) employment for which a rule of 1liability for
injury. occupational disease, or death is provided under the
laws of the United States:

t€¥{h}) any person performing services in return for
aid or sustenance only, except employment of a volunteer
under 67-2-105;

tg¥({i) employment with any railroad engaged in
interstate commerce, except that railroad construction work
shall be included in and subject to the provisions of this

chapter;

th¥(j) employment as an official, including a timer,

referee, or Jjudge, at & school amateur athletic event,
unless the person is otherwise employed by a schoopl
district.

{(3) & sole proprietor or working member of a

partnership who holds himself out or considers himself an

-14-
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independent contractor anmd--whe--ta-—not--contracting--fer
agricutturat-services-to-ba-parformed-on-a-farm-or-ranchr-or
for-broker-or-satesman-services-performed--nnder--a—-ticensa
tsaued-by-the-board-af-reatry-reguiation;~or-for-services-as
a--direect-3etter-enguged-in-the-sate-of-consumer-producta-ro
customera-primarity-rn-the--home--must--elect--to—-be-——bound
perasnatty-~-and---itndividuatty---by-——-the---provisions-—-of
cempenaatien-ptan-Necr--t;-2;-8r-3;-but-he-may-appty--to--the
divisten-for-an-exemption—from-the-Workers'-Compensatisn-aet
far-himaetf--Fhe-appitication-must-be-made-in-accordance-with
the-rutea-adopted-by-the-divistens-Phe-diviston-may-deny-the
apptication--onty-if-iv-determines-that-the-appiteant-+s-not
aen-tndependent-contracters -When-an-apptisation--is--approved
by--the--divistony—-tt--is-conclusive-as-te-the-statua-ef-an
tndependent-contractor-—and--precindes-—-the--applicant—-from

obtainimg--benefits--under—thia-—chaprerr is bound perscnally

and individually by the provisions cf compensation plan No.

l, 2, or 3. However, under rules promulgated by the division

and subject to division review, he may elect not tc be bound

as_an employee under this chapter by delivering a written

notice to_the divigien and the insurer, if any, on a form

provided by the division.

(4) (a) A private corporation shall provide coverage

For its officers and other emplecyees under the provisions of

compensation plan No. 1, 2, or 1. However, subject to
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division review, an officer of a private corporation may

elect not to be bound as an employee under this chapter by

giving a written notice on a form provided by the division.

The notice must be served in the following manner:

(i) if the employer has elected to be bound by the

provisions of compensaticn plan No. 1, by delivering the

notice to rhe board of directcrs of the employer and to the

division:

(ii) if the employer has eiected to be bound by the

provisions of compensation plan No. 2 or 3, by delivering

the notice to the board of directors of the employer, the

division, and the insurer.

(b) If the employer changes plans or insurers, his

previous election not to be bound is not effective. The

officer shall again serve notice if he elects not to be
bound.

{c) The appointment or election of an employee to be

an officer of a corporation in order to exclude the employee

from coverage under this chapter does not entitle the

officer to elect not to be bound as an employee under this

chapter. In any case, the officer must sign _the notice under

oath or affirmation and is subject to the penalties for

false swearing under 45-7-202.

{d4) The division shall review an election not to be

bound as an employee made by an officer of a private

-16—-
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corporation to assure that the election complies with this

chapter.

t4¥(5) Each employer shall post a sign in the
workplace at the locations where notices to employees are
normally posted, informing emplovees about the employer's
current provision of compensation insurance. A workplace is
any location where an employee performs any work-related act
in the course of employment, regardless of whether the
locaticn is temporary cor permanent, and includes the place
of business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through 1insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a4 sign as provided in this
subsecticon 1s subject to a $50 fine for each citation.,”

NEW SECTION. Section 8. Financial incentives to
institute safety programs. The state compensaticon insurance
fund, plan WNo. 3, and private insurers, plan No. 2, may
provide financial incentives to an empioyer who implements
a formal safety program. The insurance carrier may provide
to an employer a premium discount that reflects the degree

of risk diminished by the implemented safety program.

—-17-
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Section 9. Section 39-71-407, MCA, is amended to read:

"39-71-407. Liability of insurers. (l) Every insurer
is liable for the payment of compensation, in the manner and
to the extent hereinafter provided, to an employee of an
employer it insures who receives an injury arising out of
and in the course of his employment or, in the case of his
death from such injury, to his beneficiaries, if any.

(2) (a) An insurer is liable for an injury as defined

in 39-71-119 if the claimant establishes that it is more

probable than not that:

(i) a ciaimed injury has occurred; or

(ii) a claimed injury aggravated a_preexisting

condition.

(b) Proof that it was medically possible that a

claimed injury occurred or that such c¢laimed injury

aggravated a preexisting condition is not  sufficient tao

establish liability.

(3) An employee who suffers a compensable injury or

death while traveling is not covered by this chapter except

if:

{a) the employer furnishes the mode of transportation

or the employee receives reimbursement from the employer for

costs of travel, gas, oil, or lodging as a part of the

employee's benefits or employment agreement; and

(b} the travel is necessitated by and on behalf of the

—-18~-
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employer as an _integral part of or condition of the

employment .

(4) An employee who is under the  influence of

intoxicating beverages or intoxicating drugs and who suffers

an__ injury or death otherwise compensable under this chapter

is not entitled to benefits if the injury or death is caused

by the intoxicaticn of the employee.”

Section 10. Section 39-71-503, MCA, is amended to
read:

"39-71-503. Administration of fund. (1) The division
shall administer the fund and shaii pay all proper benefits
to injured employees of uninsured employers.

(2) Proper--surpluaes——and--reserves-shaii-be-kept-for

the-funds Surpiuses and reserves may not  be kept for the

fund. The division shall make payments, as it considers

appropriate, as funds become available. The payment of

weekly disability benefits takes preference cver the payment

of medical benefits. No lump-sum payments of future

{3) The board of investments shall invest the moneys
of the fund. The cost of administration of the fund shall be
paid out of the money in the fund."

Section 11. Section 39-71-611, MCA, is amended to

read:

"39-71-611. €Eosts--and--atterneyst  Attorneys’ fees
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payable on denial of claim or termination of benefits later
Found <compensable. In-——the--avent If an insurer denies
llability for a claim for compensation or terminates
compensation benefits and the claim is later adjudged
compensable by the workers' compensatlon Jjudge Court or on

appeal and if it is determined by the workers' compensation

court that the actions of the insurer in denying liability

or terminating benefits were unreascnable, the insurer shall

pay reasonable esste-and attorneys' fees as established by
the workers' compensation ifundge court.”

Section 12. Section 39-71-612, MCA, 1s amended to
read:

"39-71-612. Eests-and-atterneya’ Attorney fees that
may be assessed against an empisyer-sr insurer by workers'
compensation fudge court. (1) If an empteyer-er insurer pays

or tenders submiks a written offer of payment of

compensation under chapter 71 or 72 of this title but
controversy relates Lo the amount of compensation due, the
case 1s brought betore the workers' compensation judge court
for adjudication of the controversy, and the award granted
by the 4udge court is greater than the amount paid or
temdered offered by the emptoyer-or insurer, a reasocnable
attorney's fee as established by the workers' compensation
Judge court if the case has gone to a hearing may be awarded

by the Judge court in addition to the amount of

-20-
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compensation. However, an award of attorney fees may be made

only if the workers' compensation court determines that the

actions of the insurer were unreasonable. A written offer of

payment made 30 days or more before the date of hearing

before the court is considered a valid offer of payment.

t2y--When-an--ateorneyta--fee——ta--awvarded-—-mgainae-~-an
employer-—or-inaurer-under-this-sectron~-there-may-be-further
assessed-against—the-empioyer-cr-insurer--reasonabie—-costas
feesy——and--miteage--for--neeepasary--witnesses--attending--a
hearing-en-the-ctaimantta-behatf--Both-the-necessrey-for-che
witmess—and-the-reasonabieness-of-the-fees-must-be--approved
by-the-workersl-compensatron-jndges

(2) A finding of unreascnableness agalnst an insurer

made under sections 39-71-611 or 39-71-2907 or this section

does  not constitute a finding that the insurer has acted in

bad faith or vioclated the unfair trade practices provisions

of Title 33, chapter i8."

NEW SECTION. Section 13. Costs assessed by the
workers' compensation courk. Reasonable costs must be
assessed by the workers' compensation court against an

insurer in proceedings before the court if an insurer:

(1) denies liability for a claim for compensation or
terminates compensation benefits and the claim 1s later
ad judged compensable by the court or on appeal; cr

{2) pays or submits an offer of payment of

-21-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1428/01

compensation but controversy relates to the amount of
compensation due and the court awards an amount greater than
the amount pald or cffered by the insurer.

Section 14. Section 39-71-614, MCA, is amended to
read:

"39-71-614. Calculation of attorney fees. (1) The
amount of an attorney's fee assessed against an employer or
insurer under 39-71-611 or 39-71-612 must be based
exclusively on the time spent by the attorney in
representing the claimant on the issues brought before the
workers' compensation 3Judge court. The attorney must
document the time spent and give the documentation te the
judge. The judge shall determine a reasonable attorney fee
and assess costs. He is not bound by the documentation
submitted to him. The hourly fee the judge applies to the
time spent must be based on the attorney's customary and
current hourly fee for legal work performed in this state.

{2) This section does nobt restrict a claimant and an
attorney from entering into a contingency fee arrangement
under which the attorney receives a percentage of the amount
of compensation payments received by the claimant because of
the efforts of the attorney. However, an amcount equal to any
fee and costs assessed against an-empleyer-er insurer under
39-F+~61-6r-39-F+-6¥2-and this secticn  and fsection 13}

must be deducted from the fee an attorney 1s entitled to

-22-
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from the claimant under a contingency fee arrangement.”

NEW SECTION. Section 15. Employer may not terminate
employee for filing claim -- preference. (1) An employer may
not terminate an employee solely on  the basis that the
employee filed a claim under chapter 72 of this title aor
this chapter.

{(2) If the injured employee is capable of returning to
work wlthin 2 years from the date of injury and has received
a medical release to return to work, the injured employee
must be given preference over new hires for any comparable
position that becomes vacant within the 2-year period if the
position is consistent with the emplcoyee’'s physical
condition and vocaticnal abilities.

Section 16. Section 39-71-701, MCA, is amended to
read:

"39-71-701. Compensation for injuries producing
resulting in temporary total disability.

(1) An injured worker is entitled teo temporary total

disability benefits if, after an injury and as a result of

the injury, the worker has a total loss of wages and cannoct

return to any kind of regular employment in the normal labor

market. The benefits must be paid until the injured worker

is as far restored as the permanent character ©of the

injuries will permit. The determipation of a temporary total

disability condition must be supported by a preponderance of
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medical evidence.

t13{2) Weekly compensation benefits for an injury
predueing-toratr resulting in temporary total disability
shall be 66 2/3% of the wages received at the time of the
injury. The maximum weekly compensaticn benefits shati may
not exceed $ii6--beginning-duiy-1;-19F73--Begranitng-Juiy-is
19745 -the-maxtmum-weekiy--compensation-—~benefits-—-shati—-not

exceed the state's average weekly wage. The weekly henefit

established for the injured worker at the time of injury may

not be changed by any subsequent adjustment in the state's

average weekly wage for future fiscal years. Potai-temporary

Temporary total disability benefits shaii must be paid tor

the duration of the worker's temporary total disability.

t23(3) In cases where it is determined that periodic
disability Dbenefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, te one-half the
federal periodic benefits Eor such week, which amount is to
be calculated from the date of the disability social
securlty entitlement.”

Section 17. Section 39-71-702, MCA, is amended to

read:
"39-71-702. Compensation for injuries producing
resulting in continuing total permanent disability. (1) If
-24_
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an injured worker is no longer temporarily totally disabled

yet continues to have a _total 1loss of wages and has no

reasonable prospect of finding regular employment of any

kind in the normal 1labor market due to the worker's

injuries, _the worker is entitled to centinuing total

disability benefits. The benefits must be paid during the

duration cf the worker's continuing total disability. The

determination of a continuing total disability entitlement

must he supported by a preponderance of evidence.

t3¥(2) Weekly compensaticn benefits for an injury

producing--totat--permanent resulting in continuing total

disability shall be 66 2/3% of the wages received at the
time of the injury. The maximum weekly compensation benefits
shat+ may not exceed the state's average weekly wage. Totat
permanent-disabiiity-benefits-shatl -be-patd-for-the-duration
of-the-workertas-torai-parmanent-disabiritey-

t2¥{3) 1In cases where it is determined that periodic
disability benefits granted by the Scocial Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal perieodic benefits for such week, which amcunt is to
be calculated from the date of the disability social
security entitlement.

{4) If an injured worker is entitled to continuing

-25-—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1428701

total disability benefits for 104 weeks, a

adjustment must be made to the worker's weekly benefit

payments at the next succeeding July 1 after 104 weeks of

continuing total disability benefits have been paid. A

cost-of-living adjustment wmust be made each July 1
thereafter. However, an injured worker may not receive more
than 10 cost-of-living adjustmenrts. The cost-of-living

adjustment is the percentage increase, if any, in the

increase in the state's average weekly wage over the state's

average weekly wage of the previous vear, or 3%, whichever

is less.”

Section 18. Section 39-71-703, MCA, is amended to
read:

"39-71-703. Compensation for injuries eansing

resulting in permanent partial disability. tiy-—Weekiy

compensation-—-benefits--—feor--—injury---produeing---partiat
disabtlity--shatl-be-66-2/3%-of-the-actuat-diminntion-in-—the
werkeris-earning-capacity-measnred-in-doiiars;-subjeebt—teo--g
maximnm—-wcekiyfcompensabion—of—one-haif—bne—state*swavefagc
weekiy-wagexs
t2)-—Fhe-compensation-shati-be-paid-during-—the--period
of-disability;-not-exceeding; however;-588-weeks-in-casea-of
partiai---disabriztys---Hewevery--compensmtion--for—-partinl
diaab++ity—tesuitingfftcm*the——iass-“et*—ar——injdry——te*—any

member--shati--net--bhe-payabite-for-a-greaster number-of-wesks
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than—is-specified-in-39-7+-F85-for-the-ioss-of-——the--member:

(1) If an injured worker suffers a permanent partial

disability as a result of an injury and the worker 1s no

longer entitled to temporary total disability or continuing

total disability benefits, the worker 1is entitled to an

award for permanent partial disability.

(2} A permanent partial disability condition is:

(a) a condition for which an injtial determination has

been established by a physician that the injured worker

suffers from a medically determined impairment; or

(b) a permanent physical condition that impairs_the

injured worker's ability to work.

(3) An impairment rating must be rendered using the

Guides to the Evaluation of Permanent Impairment of the

American medical association, 2nd edition, copyright 1984.

If an impairment rating is rendered, it must be expressed as

a percentage of the impairment of the whole person,

{4) An injured worker who is entitled to an award for

permanent partial disability must receive a wage loss award

or _an _indemnity award.

{a) The following procedure must be used for a wage

loss award:

(i) If an injured worker demonstrates an acktual wage

loss as a result of an injury or that the worker would have

an__actual wage 1loss if the worker had to compete in the
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normal labor market, the worker is entitled to an _amount

based on 66 2/3% of the wage loss, subject to a maximum

weekly benefit of 50% of the state's average weekly wage.

[il) The wage loss benefits must be paid during the

duration of the wage loss, subject to a maximum of 350

weeks.

(b) The following procedure must be wused for an

indemnity award:

(i) IE an injured worker who suffers from a medical

impairment cannot establish a wage loss or elects not to

take wage loss benefits but can establish by a preponderance

of the evidence that Lthe worker's ability to engage in

gainful employment 1is diminished or may reasconably be

expected to be diminished in the future, the injured worker

is entitled to an indemnity award. The award must be based

on a percentage of disability. The percentage must be

multiplied by 350 weeks to determine the number of weeks

granted as an indemnity award.

(ii) Weekly compensation benefits for a permanent

partial indemnity award are 66 2/3% of the wages received at

the time of injury, subject to a maximum weekly benefit of

50% of the state's average weekly wage.

{iii) The percentage of permanent partial disability

caused by any single accident or injury must be computed ro

cover the permanent partial disability caused by that

-28—
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particular injury only, and benefits for successive injuries

must be adjusted as provided in 33-71-738.

{iv) Factors to be considered in determining an

indemnity award include the worker's medical impairment

rating, physical condition, age, education, work history,

continuing pain, actual wage loss, loss of potential future

earnings, and any other relevant factor affecting the

worker's ability to engage in gainful employment. The

granting of a medical impairment rating does not establish

any automatic entitiement to an award based on such rating

or any requirement for payment of an award based on such

rating.

{5) The weekly benefit amount established for an

injured worker may not be changed by a subsequent adjustment

in the state's average weekly wage for_ future fiscal years.

16) An _ injured worker may receive a wage loss award

and alsc receive an indemnity award under subsection (4),

but  in no case may an_injured worker receive more than 350

weeks of permanent partial disability for an injury."
Section 19. Section 39-71-704, MCA, is amended to

read:

"39-71-704, Payment of medical, hospital, and related
services. (1) In addition to the compensation provided by
this chapter and as an additional benefit separate and apart

from compensation, the Eollowing shall be Furnished:
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(a) After the happening of the injury, the insurer
shall furnish, without limitation as to length of time or
dollar amount, reasonable services by a physician or
surgeon, reasonable hespital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained.

{b) The insurer shall replace or repair prescription
eyeglasses, prescription coptact lenses, prescription
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

(2) & relative value fee schedule foar medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hnospital services, shall be established
annually by the workers' compensation division and become
effective in January of each year. The maximum fee schedule
must be adopted as a relative value fee schedule of medicail,
chiropractic, and paramedical services, with unit values to
indicate the relative relaticnship within each grouping of
specialties. Medical fees must be based on the median fees
as billed to the state compensation insurance fund during
the year preceding the adoption of the schedule. The
division shall adopt rules establishing relative unir
values, groups cf specialties, the procedures insurers must

use to pay for services under the schedule, and the method

-30-
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of determining the median of billed medical fees. These
rules shall be modeled on the 1974 revision of the 1969

California Relative Value Studies.

t3) The division shall establish all rates for

hospital fees and charges necessary fer the treatment of an

injured worker. Approved rates are in effect for a period of

12 months from the date of approval. The rates must reflect

the wvariances in hospital size and available services. The

division shall coordinate this ratesetting function with

other stdte agencies that have similar responsibility.”

Section 20, Section 39-71-708, MCA, is amended to
read:

"39-71-708. Compensation for disfiqurement. {1}y The
division may award proper and equitable indemnity benefits
for serious face, head, or neck disfigurement, not to exceed
$2,500, in addition to any other indemnity benefits payable
under 39-%i-7857;-39-7~-F067-or 39-71-707.

(2) No payment under this section shall be in lieu of
the separate benefit of medical and hospital services and of
any benefits paid under 39-71-701 for temporary total
disability.”

NEW SECTION. Section 21. Benefits not due while
claimant is incarcerated. A claimant is not entitled to and
may not receive any compensation disability benefits,

including temporary total, permanent partial, or continuing
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total benefits, while the claimant is incarcerated by any
governmental entity after convicticn of a felony.

Section 22. Secticn 3%-71-721, MCa, is amended to

"319-71-721. Cocmpensation for injury causing death. (1)
If an injured employee dies and the injury was the proximate
cause of swer death, then the beneficiary of the deceasedy
as-the-case-may-be; is entitled to the same compensation as
though the death cccurred immediately [ollowing the injurys
but-the-perisd-dortng-which-the-death-benefie-ta-patd--akatri
be--reduced--by--the-pericd-during-er-for-which-compensation
was-patd-for-the-irnjury.

(2) To beneficiaries as defined in subsections ({2)(a)
through (2){d) of 39-71-116, weekly compensation benefits
for an injury causing death are eomputed-at 66 2/3% of the
decedent 's wages. The maximum weekly compensation benefita
benefit may not exceed the state's average weekly wage. The
minimum weekly compensation fer-death benefit is 50% of the
state's average weekly wage, but in no event may it exceed
the decedent's actual wages at the time of his death. The

established weekly benefit may not be changed by a

subsequent adjustment in the state's average weekly wage for

future fiscal years.

{3} To beneficiaries as defined in subsections ({2)(e)

and (2)}(f) of 39-71-116, weekly beneflts must be paid to the
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extent of the dependency at the time of the injury, subject
to a maximum of 66 2/3% of the decedent's wages. The maximum
weekly compensation may not exceed the state's average

weekly wage. The established weekly benefit may not be

changed by a subsequent adijustment in the state's average

weekly wage for future fiscal years.

(4) If the decedent leaves no beneficliary as defined
in 39-71-116(2), a lump-sum payment of $3,000 must be paid
to the decedent's surviving parent or parents.

(5} If any beneficiary of a deceased employee dies,
the right of such beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a widow-or

widovwer—--for--*r+rfe——ar surviving spouse for 500 weeks

subsequent to the date of the employee's death, or until the

surviving  spouse's remarriage, and--in-~the--event--of
remarriage; -Z2-yearss-beanefits-must-he-paid-in-a-tump-sum--to

the--widew-ar-widower: whichever occurs first. Afrer benefit

payments cease to a surviving spouse, death benefits must be

paid to beneficiaries, if any, as defined in subsections

(2){b) through (2)(d} of 39-71-11§.

{6) In all cases, benefits must be paid to

beneficiaries, as defined in 39-71-116(2)."
Section 23. Section 39-71-736, MCA, i3 amended to
read:

*39-71-736. Compensation -- from what date paid. (1)
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No compensation may be paid for the first 5--days 6 days’
loss o©of wages due to an injury. ¥(f-icss-ef-wages-econtinunes
for-more-than-5-daysy-compensatian-shali-be--paid--from——the

date--of-infurys Compensation must be paid starting with the

7th day of wage loss. However, separate benefits of medical
and hospital services shall be furnished from the date of
injury.

{2) For the purpose of this section, an injured worker

is not considered to have a wage loss if the worker is

receiving sick leave benefits, except that each day for

which the worker receives sick leave benefits counts & day

toward the 6-day waiting period."

Section 24. Section 39-71-737, MCA, is amended to
read:

"39-71-737. Cempensation Lo  run consecutivetly -
exceptions. (1) Compensation shall run consecutively and not
concurrently, and payment shall not be made for two classes
cf disability over the same period except that indemnity
benefits under 39-3:-785~-through 39-71-707 and 39-71-708 and
temporary total disability benefits may be paid
concurrently. However, subject to the provisions of
39-71-741, this section does not prevent:

(a) the payment <f a lump-sum advance setclement
against projected [Euture permanent partial {ndemnity

benefits while a claimant is receiving temporary total
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disability benefits; or

[b} a settlement of a combination of different classes
of disability benefits into a lump sum or into a combination
of periodic and lump~sum payments.

(2) A controversy between a claimant and an insurer
regarding a settlement authorized under this section is a
dispute for which the workers' compensation judge court has
jurisdiction to make a determination.”

Section 25. Section 39-71-741, MCA, is amended to

read:

"39-71-741. Compromlse settlements and lump-sum
payments ~-- division approval required. (1) The biweekly
payments provided for in this chapter may be converted, in

whole or in part, into a lump-sum payment. Regardiess-sf-the
date-—of-—the-—injury--or--of--a-prior-tump-sum-paymenty-a A
lump-sum conversion of permanent--totat--biweekty future

projected _continuing total disability payments awarded or

paid afrer-Apritt-15y-1%855-must-egual-the-eatimated-—present
vatue-of-the-tatat-unpatrd-permanent-totar-biweekty-paymentsy
assuming--intereat--ak--F4-—pepr--year;--compounded-annuatiy;
untess-the-cenversion-improves—the--financiai--condititon-—-of
the--worker--or--his--beneficiary;-~as-provided-in-subsection
t24tby--If-the-eatrimated-duration-af-the-compensation-peried
t3-the-remaining-iife-expectancy--of-—the--ctaimant--or—-the

ciaimantis--beneficiary;--the-remaining-tife-expectancy -must
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be-determined--by-~nsing--the--most--recent--tabte--of--1ife
expecktAancy--tn-—-years--as--published--by--the--Bnited-5S5tates

natronal-center-for-heatth-statistiess must be discounted

based on the discount figure adopted by the division for the

Fiscal year in which the lump sum is awarded or paid. The

discount_figure must be adopted by the division, rounded to

the nearest whole number, and based on the average rate for

United States Ll0-year treasury bills in the  previous

caiendar year. A conversion of continuing total disability

benefits must be based on  the weekly benefit rate

established for the injured worker immediately after the

injury, and may not take into consideration any

cost-of-living adjustments as provided for in 39-71-70Z. A

may not be discounted.

(2) The conversion of future biweekly benefits can

only be made upon the written apptication petition of the
injured worker or the worker's beneficiary, and with the
concurrence of the insurery-and-approval-of-the-cenversion
restas-in-the-discrerion-cf-the-diviston-as-to-the-amount--of
the-tump-sum-payment-and-the-advisability-of-the-conversion.

A conversion must be in the claimant's best interest. It is

presumed that biweekly payments are in the best interesta
interest of the worker or his beneficiary. The apprevai-or

award of a lump-sum conversion by ¢€he--drvistomn—-er the
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workers' compensation Judge-must-be-the-exceptiony—not-the
raetes-and court may be given granted only if the worker or
his beneficiary demonstrates that his-abiitty-to-anatain
nimsatf-financiatiy-is—-more-prebabte-with-a it is in the

injured worker's Dbest interest to allow a whole cor partial

lump~sum conversion. than-with-the-biweekiy-payments—and-his
sthar-available-ressurcess-Fhe-fottawing-procedure-—must--be
used--~by-the-division-and-the-workersi-compensatien-fudge-in
determining-whether-a-}tump-sum-conversion-of-permaneént-totat
biweskly-payments-witi-be-approved-er-awarded: A conversion

of future benefits into a lump sum is not considered in a

claimant's best interest unless the <laimant is able to

demonstrate:

{a) that the lump sum is reasonably necessary to meet

the claimant's pressing financial needs;

(b) that the lump sum is necessary to fund an approved

rehabilitation plan if the rehabilitation plan provides a

reasonable reentry into gainful employment for the claimant;

or

{(c) the parties agree to the payment of the lump sum.

If the parties agree, the division may disapprove the

lump-sum _payment only if it finds that a lump-sum payment

would clearly be detrimental to the claimant,

tay--Phe-—difference—-between——the--present--discounted

vatue——of-—a—-Iump--sum-and-the-fatore-vatne-of-the-biweekly
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payments—-cannot--be——tha--snty--greanda--far——approving--or
awarding-a-tump-sum-conversions
tby-~A--tump-sum-conversion-that-improves-the—financiat
condrtron-of-the-worker-sr-his-benefietary-over--what--woutd
have--peen--reasonabliy--expected--had--the--worker-—-not-been
tnjured-or—-dted-can-be--approved--or--awarded-—-onty-—-if——the
tump-sum——conversion-is-limited-te-the-purchase—-price-to-the
insurer-of-an-annuity—that-woutd-yteid-an—-amount--equalt-—te
the~-biweeklty-benefits-—payvable-over-the-estimated-duration-of
the--ecompensation-period--Fhe-worker-or-his-benefretary-muse
demenstrate-the-financiai-conditton--that--wouid-—have--been
remsonabty--—expecteds;--taking--inte--constderaktron-—his-age;
educatrtonr-work-experiencers-and-prebabte-job-prometiona-—and
pay-increases
tey--tf--the--exiating--detinquent-or-outstanding-debts
are-used-as-grounds-for-s-tump-sum-conversion; the -worker-or
his-benefietary-muat-demonstrate-through-a--debt-—management
pian--khat--a--tump--sum--for-—-that--purpese-is-necessary-to
austain-himeself-financiaity~
tdy--Eif-a-businecas-ventdre-ts-paed--as--grounda——for—-—a
Tump-som-—conversion; ——the--worker—-or--his-beneficiary-muse
demonatrate-threngh-a-bustiness-plan-that-a-toump-sum-for-that
purpose-ta-neceasary-—to-sestairn--himaeif--financtattys-—--Fhe
business--pian-—-mnat-—at--ieast--show-the-feasihritey-of-rhe

business;-given-the-market-condrtiona-in-the-tntended-market
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areaj-cnd-the-cash-that--witi--be--avaitabie--ta--him--an--a
biweekiy--basis--after--stare-up--costs--and--other-business
expenses-are-cons:dered-throughout-the-expecced-tife-of—-tha
ventures
t3y--If--ehe—-divisien-—-finda-—~that--an-apptication-for
}ump—snn-ccnveraion—mdces——not-—ndequate}y—-deman:tfatcd—the

ability--of-the-worker-or-his-beneficiary-to-sustain-himseis

finanstattys--the-—divisten--may--order;--at-——bhe--imsurerta
expense;-~-finanerair--medicat;--vocationai--rehabitteation,
educationats-—or--ether--evelnative--studies-—te———detevmine

whether-a-lump-aum-cenverston-ts-in-the-best-interast-af-the
wotker-sr-his-benafietary-

t4¥(3) The division has Ffull power, authority, and
jurisdiction to allow and approve compromises of claims
under this chapter. All settlements and compromises of
compensation provided in this chapter are void without the

approval of the division. However, the division may not

unreasonably withhold approval. Any settlement of a claim

that  includes the conversion of future benefits into a lump

sum must meet the regquirements of subsection (2). Approval
of the division must Dbe in writing. The division shall
directly notify every claimant of any division crder

approving or denying a claimant's settlement or compromise

of a claim. 1f the division does not act upon a petition for

settlement within 30 days from the date it receives the
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petition, the petition is considered approved.

t5¥(4) A controversy between a claimant and an insurer
regarding the conversion of biweekly payments into a lump
sum, te-ecensidered--a--dispute and the rejection by the

division of an agreement between a claimant and an insurer

for a conversion of biweekly payments into & lump sum, are

disputes for which the workers' compensation 4udge court has
jurisdiction to make a determination."”

Section 26. Section 3Y-71-803, MCA, 1s amended to
read:

"39-71-803. Occupational deafness distinguished from
traumatic loss of hearing. Occupaticnal deafness as herein
provided is distinguished from traumatic loss of hearing
which is governed by the specific—ioss-schedute-previded-feor

tn--39-F3-785 provisions of 39-71-703 concerning permanent

partial disability."

Section 27. Sectilon 39-71-1004, MCA, is amended to
read:

"33-71-1004. Industrial accident rehabilitation
account. (1) Phe--payments--provided--+n-~39-71-1663--shati

Payment for the vocational rehabilitation benefits provided

by the department of social and rehabilitation services

under (sections 29 and 30] must be made from the industrial

accident rehabilitation account in the state special revenue

fund. Payments to the account shall be made on or before
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July 1 of each year as follows:

(a) by each employer operating under the provisions of
plan No. 1 of the Workers' Compensation Act, an amount to be
assessed by the division, not exceeding 1% of the
compensation paid to the employer's injured employees in
Montana for the preceding fiscal year;

{(b) by each insurer insuring employers under the
provisions of plan No. 2 of the Workers' Compensation Act,
an amount to be assessed by the division, not exceeding 1%
of the compensation paid to injured employees of its insured
in Montana during the preceding fiscal year;

{c} by the division, an amount to be determined by the
division, not exceeding 1% of the compensation paid to
injured employees in Montana from the industrial insurance
expendable trust fund and the occupational disease
expendable trust fund for the preceding fiscal year.

{2) Separate accounts of the amounts collected and
disbursements made from the industrial accident
rehabilitation acecount 1in the state special revenue fund
shall be kept for each of the plans. If in any fiscal year
the amount collected from the employers under any plan
exceeds the amount of payments for employees of the
employers under such plan, the assessment against the
employers under such plan for the following year shall be

reduced.
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(3) The payments herein provided for shall be made to
the division, which shall c¢redit the sums paid to the
industrial accident rehabilitation account which shall be in
the custody of the state treasurer. Disbursements from the
account shall be made after approval by the department of
social and rehabilitation services and upon audit and
approval by the department of administration.

(4) No part of the funds allocated or contributed as
herein provided and contemplated shall be used in payment of
administrative expenses of the division or department of
social and rehabilitation services."

NEW SECTION. Section 28. Required rehabilitation. (1)
The division may, in accordance with this part, require a
claimant to pursue a rehabilitation program in order to
continue receiving workers' compensation benefits.

(2) A rehabilitation program is a prescribed program
of goods and services for the purpose of assisting an
injured worker return to work.

{3) The rehabilitation program must allocw for the
claimant's limitations and the availability of work within
the normal labkor market. Priorities for the return of the
injured worker to work must be determined by selecting the
first appropriate action in the following sequence:

(a) a return to the same posircion of employment;

(b) a return to a modified positiaon of employment ;

—-432-
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(c) employment in a related occupation considered
appropriate and suited to +the worker's education and
marketable skill levels;

(d) rehabilitation in an on-the~-job training program;:

{e) rehabilitation in a short-term retraining program
(less than 24 months);

(E) rehabilitation in a long-term retraining program
{48-monch maximum); or

{(q) seli-employment.

(4) Once the «c¢laimant has been restored to a normal
labor market pursuant to any of these pricrities, the
worker's need to engage in a rehabilitation program ceases
and the worker must be awarded benefits, if any, pursuant to
39-71-703,

NEW SECTION. Section 29. Referral of disabled workers
for rehabilitation services. (1) Rehabilitation services may
be requested by the injured worker, the insurer, oar the
division. The division shall then require the insurer to
designate a rehabilitation provider.

(2) The division shall notify the department of social
and rehabilitation services of an injured worker who, in the
opinion of the division, requires vocational rehabilitation
services as provided in Title 53, chapter 7. The department
of social and rehabilitation services, in providing

vocational rehabilitation services to the injured worker,
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shall consult with the rehabilitation provider designated by
the insurer, if other than the department.

(3) Rehabilitatlion services provided under this part
must be delivered by a rehabilitation counselor certified by
the board for rehabilitation certification, by a vocationatl
rehabilitation counselor employed hy the department of
social and rehabilitation services, or by both.

(4) An injured worker served by the department of
social and rehabilitation services shall receive vocational
rchabilitation services in accordance with Title 53, chapler
7, parts 1 and 2, and may receive only the vocational
rehabilitation services authorized inm those parts. The
department of social and rehabilitation services shall
process each case in a reasocnably timely manner.

(5) The appeal process before the board of social and
rehabilitaticn appeals provided i1n 53-7-106 is the exclusive
remedy for any perscon aggrieved in the receipt of services
from the department of sccial and rehabilitation services
under this part. Appeal may be made to the district court
from a decision of the board under Title 2, chapter 4, part
7.

NEW SECTION, Section 30. Documentation of
rehabilitation determination to the division. (1) It an
insurer's designated rehabilitation provider determines that

all appropriate rehabilitation services have been provided

-4 4~
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to the injured worker in accordance with [section 28(3)],
the insurer shall document that determinaticon to the
division.

(2) If the department of social and rehabilitation
services determines that all appropriate rehabilitation
services have been provided to the injured worker in
accardance with [section 28(3)], the department shall
document that determination to the division.

NEW SECTION. Section 31. Biweekly benefits under
rehabilitation plan -- eligibiiity -- disputes. (i) An
injured worker referred for rehabilitation by the division
must be paid temporary total disabil. benefits if the
injured worker participates:

{a) in a rehabilitation program approved in writing by
the insurer's designated rehabilitation provider; or

{b) through the department of social and
rehabilitaticn services in vocational rehabilitation
provided under an individualized written rehabilitation plan
designed in accordance with {section 28].

(2) IE a dispute exists concerning the need for or
sufficiency of a rehabilitation program, the division shall,
upon request of the injured worker or the insurer, review
the matter. After consultation with the department of social

and rehabilitation services and the

designated

rehabilitation provider, the division may direct the
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claimant to participate in the rehabilitation program or
direct such other action as the division considers
appropriate. The determination of the division must be 1in
writing and be supported by the division's reasoning and the
basis for its decision. The division's determination must
take place within 30 days of the request.

(3) 1If the division determines that a rehabilitation
program is available and appropriate for a claimant
receiving workers' compensation benefits, the division shall
require the claimant toc participate in the program. If a
claimant refuses to participate in the program, the issue
regarding the availability and appropriateness of the
pregram must be brought before the workers' compensation
court. Weekly benefits must ccontinue pending a decision by
the court as to the availability and appropriateness of the
program. If the court determines that the program 1is
available and appropriate and 1f the claimant continues to
refuse to participate in the program, weekiy benefits may be
terminated.

{(4) (a) If the court determines that a claimant
unreasonably refused to participate, the insurer must be
given credit Ffor all benefits paid against future
compensation payments during the period when the claimant
unreasonably refused to participate in  the prescribed

rehabilitation program.
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{b} If the court finds in favor of the claimant, the
court may award reasonable attorney fees and costs to  the
claimant.

NEW SECTION. Section 32. Sharing case information.
{1) The department of social and rehabilitarion services,
the insurer's designated rehabilitation provider, and the
division shall provide to one another case information as
necessary ta carry out the purpose of this part.

(2) The division shall make ar injured worker's
records available to the injured worker and the warker's
insurer upon request.

Section 31. Section 39-7t-2102, ™CA, 1s amended to
read:

"39-71-2102. Proof of solvency to be filed., (1) Every
employer who has elected to be bound by compensation plan
No. 1 shall file proof of his solvency within the «time and
in the form as may be prescribed by the rules or orders ot
the division.

{2y The division shall require an employer who _elecrs

to be bound by compensation plan No. 1 to provide a security

deposit. The security deposit may be a surety bond, a

guaranty of the parent company {self-insured in this statej,

or excess _insurance. The security deposit must be the

greater of $250,000 or an average of benefits incurred by

the employer faor the past 3 calendar years."
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Section 34. Section 39-71-2203. MCA, is amended to
read:

"39-71-2203. Content o©of policies -~ policies subject
to approval, c¢hange, or revision by division. (1} All
policies insuring the payment of compensation under this
chapter must contain a clause to the effect that, as between
the employee and the insurer, the notice to or knowledge of
the occurrence of the 1injury on the part of the insured
shall be deemed notice or kuowledge, as the case may be, on
the part of the insurer; that jurlsdiction of the insured
for the purpcse of this chapter shall be jurisdiction of the
insurer; and that the insurer shall in all things be bound
by and subject to the awards, orders, judgments, or decrees
rendered against such insured.

{2} No such poiicy shall be issued unless it contains
the agreement of the insurer that it will promptly pay to
the person entitled to compensation all! the installments of
compensation or other payments in this chapter provided for
and that the obligation shall not be affected by any default
of the insured after the injury or by any default in the
giving of any notice reguired by such policy or by this
chapter or otherwise. Such agreement shall be construed to
be a direct promise by the insured to the person entitled to
compensation.

(3) (a) Every policy or contract insuring against

._.48_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1428/01

liability for compensation under compensation plan No. 2
must contain a clause to the effect that the insurer shall
be directly and primarily liable to and will pay directly to
the employee or in case of death to his beneficiaries or
major or miner dependents, the compensaticn, if any, for
which the employer is liable.

{(b) An employer may make direct benefit payments to an

injured worker if the worker participates 1in a deductible

plan with an insurer.

(4) Every such policy shall at all times be subject to
approval, change, or revision by the division and shall
contain the clauses, agreements, and promlses requlred by
this chapter."”

Section 35. Section 39-71-2304, MCA, is amended toc
read:

"39-71-2304. Determination of rates and
classifications by division. (1) The division is hereby
given full power and authority to determine premium rates
and classifications as in its judgment and experience and as
a member of a rating organization as is otherwise provided
for in this chapter may be necessary or expedient, provided
that no change in the classification or rates prescribed
shall be effective until 30 days after the date of the order
making such change.

{2) The industrial insurance program shall be neither
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more nor less than self-supporting. Employments affected by
the provisions hereof shall be divided by the division, as a
member of a rating organization, into classes, whose rates
may be readjusted at such times as the division as a member
of sueh rating organization may actuarially determine.
Separate accounts shall be kept of the amounts collected and
expended in each class for actuarially determining rates,
but for payment of compensation and dividends, the
industrial insurance expendable trust fund shall be cne and
indivisible.

{3) The division as a member of such rating
organization shall determine the hazards of the different
classes of occupations or industries and £ix the premiums
therefor at the lowest rate consistent with maintenance of
an actuarially sound industrial insurance fund and the
creation of actuarially sound surplus and reserves, and for
such purpose may adopt a system of schedule rating in such a
manner as Lo take account of the peculiar hazard of each
risk and shall utilize the experience and information
atforded to it as a member of such rating crganization.

{4) In addition, compensation plan No. 3 shall use an
experience rating system for employers enrolled under it.
This system shall reward employers with a better Lhan
average safety record, penalize employers with a worse than

averaqge safety record, and may provide for opremium volume
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discount.

(5) The division in fixing rates shall provide for the
expenses of administering the industrial insurance
expendable trust fund allowed by law, the disbursements on
account of injuries and deaths of employees in each class,
an actuarially sound catastrophe reserve, reserves
actuarially determined to meet anticipated and unexpected
losses, and such other reserves and surplus as may be
determined by the division as a member of such rating
organization. The amounts of such reserves and surplus shall
be as determined from time to time by the divisicon toc be
adeguate but not excessive for the purposes intended.

(6) The division may provide employers with a program

of deductible policies if in the divisien's discretion a

program is warranted. If a peolicyholder fails to honor the

provisions of the plan, the division shall assume liability.

The division may determine the composition of the plan

according to the risk assumed for individual policyholders."

Section 36. Section 39-71-2901, MCA, 1is amended to
read:

"39-71-2901. Location of office —- general powers. (1}

The principal office of the workers' compensation <judge
court shall be in the city of Helena.

(2) The chief workers' compensation judge shall

establish procedures for the allocation of the case load
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between the judges.

(3) The workers' compensaticn court has power to:

(a) preserve and enforce order in its immediate

presence;

(b) provide for the orderly conduct of proceedings

before it or its officers;

{c) compel obedience to its Jjudgments, orders, and

process in the same manner and by the same procedures as in

civil actions in district court;

{dy compel the attendance of persons to testify; and

{e) punish for contempt in the same manner and by the

same procedures as in district court.”

Section 37. Section 39-71-2902, MCcAa, is amended to
read:

"39-71-2902. OQOperating expenses. The workers'
compensation judge court may employ such employees as may be
required to carry out the duties under this part. All
expenditures of the workers' compensation <sudge court,
including but not limited to salaries, traveling expenses,
office rent, coffice equipment, and supplies, shall be paid
out of the workers' compensation administration fund."

Section 38B. Section 39-71-2903, MCA, 1is amended to
read:

"39-71-2903., Administrative procedure act, common law,

and rules of evidence applicable -- Fudge-neot court bound by

-52—-
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rules of evidence. All proceedings and hearings before the

workers' compensation 4judge court shall be in accordance
with the appropriate provisions oF the Montana
Adninistrative Procedure Act. However;--the The workers®

compensation 4$udge court is net bound by common law and
statutory rules of evidence.”

Section 3%. Section 39-71-2904, MCA, is amended to
read:

"39-71-2904. Direct appeal to supreme court.
Notwithstanding 2-4-701 through 2-4-704, an appeal from a
final decision of the workers' compensation <udge court
shall be filed directly with the supreme court of Montana in
the manner provided by law for appeals from the district
court in civil cases."

Section 40. Section 39-71-2905, MCA, 1is amended to
read:

"35-71-2905, Petition to workers' compensation jndge
court. (1) A claimant or an linsurer who has a dispute
concerning any benefits under chapter 71 or 72 of this title

may, after following the procedure provided in subsection

{2), petition the workers' compensation judge court for a

determination of the dispute., Jurisdiction does not extend

to disputes under [section 10]. The 4Judge court, after a

hearing, shall make a determination of the dispute in

accordance with the law as set forth in chapter 71 or 72 of
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this title. If the dispute relates to benefits due a
claimant under chapter 71 or 72, the gudge court shall fix
and determine any benefits to be paid and specify the manner
of payment. The workers' compensation d$udge court has
exclusive jurisdicticn toc make determinations concerning
disputes under ehapter chapters 71 and 72, except as

provided in 39-71-516 and [subsection (5) of section 29].

The penalties and assessments allowed against an insurer

under ekapter chapters 71 and 72 are the exclusive penalties

and assessments that can be assessed against an insurer for
disputes arising under chapter chapters 71 and 72.

(2} {a) B=fore a claimant or an insurer may petition

the court for resolution of a dispute, the petitioner shall

attempt to resolve the dispute by providing the other party

with a written demand requesting resoluticn of the dispute.

The demand must include:

(1) a complete explanation of the dispute;

{ii) copies of  documents or other information

supporting the positicn taken by the party claiming the

dispute; and

(iii) a suggested resolution of the dispute.

(b} The party rteceiving the demand described in

subsection (2)(a) has 20 days from the date of receipt to

propose a resolution. If, within 20 days from the date cof
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entered into, the party claiming the dispute may file a

petition with the workers' compensation court.

(3) A party may move to dismiss a petition if it

contends that the petitioner has not  complied with

subsection (2)(a). A ruling on the motion must be based on

documentary evidence submitted to the court by the parties.”

Section 41. Section 39-71-2906, MCA, is amended to
read:

"39-71-2906. Nominal disability awards. The Judge
court may grant nominal disability awards in cases where it
15 found that an accident has cccurred in the course and
scope  of emplayment but no disability has resulted
therefrom.”

Section 42. Section 39-71-2907, MCA, is amended to
read:

"39-71-2907. Increase in award for unreasonable delay
or refusal to pay. When payment of compensation has been
unreasonably delayed or refused by an insurer, either prior
or subsequent tc the issuance of an order by the workers'
compensation judge court granting a claimant compensation
benefits, the full amount of the compensation benefits due a
claimant, between the time compensation benefits were
delayed or refused and the date of the order granting a
claimant compensation benefits, may be increased by the

workers' compensation judége court by 20%. The question of
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unreasonable delay or refusal shall be determined by the
workers' compensation 4udge c¢ourt, and such a finding
constitutes good cause to rescind, alter, or amend any
order, decision, or award previously made in the cause for
the purpose of making the increase provided herein."

Section 413. Section 39-71-2909, MCA, iz amended to
read:

"39-71-2909. Authority to review, diminish, ar
increase awards —- limitation. The 3udge court may, upon the
petition of a claimant or an insurer that the disability of
the claimant has changed, review, diminish, or increase, in
accordance with the law on benefits as set forth in chapter
71 of this title, any benefirs previously awarded by the
Fudge court or benefits received by a claimant through
settlement agreements. However, the <Judge court may not
change any final settlement or award of compensation more
than 4 years after the settlement has been approved by the
division or any order approving a full and Einal compromise
settlement of compensation.”

NEW SECTICN. Section 44. Filing fee. A claimant or an
insurer who files a petition for hearing under chapter 71 or
72 shall pay a filing fee of §25. A party required to file a
notice cof appearance of counsel as provided by court
procedural rules shall pay an appearance fee of $25. The

fees collected under this section must be deposited monthly

-5~
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in the fund collected by the division under 39-71-201. The
court procedural rules must provide for the method of
payment. The money c¢ollected under this section is a cost
recoverable under [section 13].

NEW SECTION. Section 45. Signing of petitions,
pleadings, motions, and other papers -- sanctions. (1) Every
petition, pleading, motioen, or other paper of a party
appearing before the court and represented by an attorney
must be signed by at least one attorney of record in his
individual name. The signer's address alsc must be stated.

(2} A party who 1is not rvepresented by an attorney
shall sign his petition, pleading, motion, or other paper
and state his address.

(3) The signature of an attorney ar party constitutes
a certificate by him that:

{a) he has read the petition, pleading, motion, or
other paper;

{(b) to the best of his knowledge, informaticn, and
belief formed after reascnable inquiry., 1t is well grounded
in fact;

{c) it is warranted by existing law or a good faith
argument for the extension, medification, or reversal of
existing law: and

(d) it is not interposed for any improper purpose,

such as to harass or to cause unnecessary delay or needless
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increase in the cost of litigation.

(4) 1If a petition, pleading, motion, or other paper is
not signed, it must be stricken unless it is signed promptly
after the omission 1is called to the attention of the
petiticner, pleader, or movant,

(5) If a petition, pleading, motion, or other paper is
signed in violation of this section, the court, upon motion
or upon its own initiative, shall impcse an appropriate
sanctlon upon the person who signed it, a represented party,
or both. The sanction may include an order to pay to the
other party or parties the amount of the reasonable expenses
incurred because of the filing ¢f the petition, pleading,
motieon, or other paper, including reascnable attorney fees.

Section 46. Section 45-6-301, MCA, iz amended to read:

"45-6-301. Theft. (1) A person commits the offense of
theft when he purpeosely or knowingly obtains or exerts
unauthorized control over property of the owner and:

(a) has the purpecse of depriving the owner of the
property;

{b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

{c} wuses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive

the owner of the property.
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(2) A perscn commits the offense of theft when he
purposely or knowingly obtains by threat or deception
control aver property of the owner and:

(a) has the purpose o¢of depriving the owner of the
property;

{b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

(c) wuses, conceals, or abandons the praperty knowing
such use, concealment, or abandonment probably will deprive
the owner ©of the property.

(3) A person commits the offense of theft when he
purposely or knowingly obtains control over stolen property
knowing the property to have been stolen by ancther and:

{a) has the purpose of depriving the owner of the
property;

{b} purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
praoperty; ar

{c) uses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

(4) A person commits the offense of theft when he
purposely or knowingly obtains or exerts unauthorized

control over any part of any public assistance provided

_59_

U

~!

10

11

113

14

15

16

17

18

19

20

21

22

23

24

25

LC 1428/01

under Title 53 by a state or county agency, regardless of
the original source of assistance, by means of:

fa) a knowingly false statement, representation, or
impersonatien; or

(by a fraudulent scheme or device.

(S) A perscon commits the offense of theftr when he

purposely or  knowingly c¢brains or exerts unauthorized

control over any part of any benefits provided under Title

39, chapters 71 and 72, by means of:

(a) a knowingly false statement, representation, or

impersonation; or

(b) deception or other fraudulent action.

£53(6) A person convicted of the offense of theft of
property not exceeding $300 in value shall be fined not to
exceed $500 or be imprisoned in the county jail for any term
not to exceed & months, or both. A person convicted of the
offense of theft of property exceeding $300 in value or
theft of any commonly domesticated hoofed animal shall be
fined not to exceed $50,000 or be imprisoned in the state
prison for any term not to exceed 10 years, or both,

t6¥(7) Amounts involved in thefts committed pursuant
to a common scheme or the same transaction, whether from the
same person or several persons, may be aggregated in
determining the value of the property.”

Sectieon 47. Section 39-72-102, MCA, is amended to
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read:

"39-72-102. Definitions. As used in this chapter,
unless the context requires otherwise, the following
definitions apply:

(1) "Beneficiary” is as defined in 39-71-11l6(2).

{2) "Child" is as defined in 39-71-116t4%.

(3) "Disablement" means the event of becoming
physically incapacitated by reason of an occupational
digsease from performing work in the normal labor market.
Silicosis., when complicated by active pulmonary
tuberculosis, is presumed to be total disablement.
"Disability", "total disability", and "totally disabled” are
synonymous with "disablement"”, but they have no reference to
"partial permanent disability".

(4y “"Division® is as defined in 39-71-116+5%.

{5) "Employee" is as defined in 39-71-118.

(6) "Employer" is as defined in 38-71-117.

€7y -“Huspbandi—-is-as-defined-in-39-73-316{F++

t8+(7) "Independent contractor” 1is as defined in
39-71-120.

£9¥(B) "Insurer" is as defined in 39-71-116(B).

£1083(9) "Invalid" is as defined in 39-71-116(9}.

+3+¥(10) "Occupaticnal disease" means all diseases
arising out of or contracted from and in the course of

employment.
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ti2¥(11) "Order” is as defined in 39-71-116¢6}.

t¥3¥(12) "Pneumoconiosis” means a chronic dust disease
of the lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumoconiosis,
silicosis, or anthracosilicosis arising out of such
employment.

t¥4¥(13) "Silicosis" means a chronic disease of the
lungs caused by the prolconged inhalation of silicon dioxide
(3102) and characterized by smail discrete nodules of
fibrous tissue similarly disseminated throughout both lungs
causing the characteristic x-ray pattern and by other
variable clinical manifestations.

t¥5¥(14) "Wages" is as defined in 39-71-116¢26%,

t16)-EWifel-ts-as-defined-in-39-3:-116¢23 3~

t¥7#¥(1%) "Year" is as defined in 39-Fx-116¢6)——and
39-73-¥6+422% 39-71-116(7) and (19)."

Section 48. Section 39-72-610, MCA, is amended to
read:

"39-72-610. Report of and examinations conducted by
medical panel. (1) At a hearing held before the-diviston-or
the workers' compensaticn judge court, there is a rebuttable
presumption that the report of the medical panel and any
medical examination reports by members of the medical panel
are correct.

(2) The claimant or the insurer may present additional
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medical information in order to rebut the medical
examination report of a panel member or a panel report.”

Section 49. Section 39-72-613, MCA, is amended to
read:

"39-72-613. Costs and attorney fees. (1) If an insurer
requests that a hearing be held before the divisian court
and the c¢laim is determined compensable by the divisien
court after the hearing and-the-insurer-deea-not-appeat—-the
divistenta--dectsion--te--the--workeral--compensation-sudge,
reascnable costs and attorney fees, as determined by the
diviaton court, shall be paid to the claimant's attorney by
the insurer.

{2) If an insurer appeals a decision of +he--division

ko the workers' compensation judge-or-from-the-judge court

to the supreme court and the claim is determined
compensable, reasonable costs and attorney fees, as
determined by the wcrkers' compensation 4udge court, shall

be paid toe the claimant's attorney by the insurer for
proceedings before the division, the workers' compensation
judge court, and the supreme court.

(3) The fee awarded must be calculated as provided in

39-71-614."
Section 50. Section 39-72-701, MCA, is amended to
read:

"39-72-701. Compensation for total disability or death

-63-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1428/01

due to occupational disease other than pneumoconiosis. (1}
The compensation to which an employee temporarily totally
disabled or permanemtiy continuingly totally disabled by an
coccupaticnal disease other than pneumoconiosis, or the
beneficiaries and dependents of the emplcoyee 1n the case of
death caused by an occupational disease other than
pneumoconliosis, are enticled under this chapter shall be the
same payments which are payable to an injured employee, and
such payments shall be made for the same period of time as
is provided in cases of temporary total disability,
permanent continuing total disability, and 1in cases of
injuries causing death under the Workers' Compensation Act.

(2) In cases where it 1s determined that pericdic
disability benefits granted by the Social Security Act are
payable because of the disease, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal as nearly as practical to one-half the federal
periodic benefits for such week, which amount is to be
calculated from the date of the disability social security
entitlement."

Section 51. Section 19-12-401, MCA, is amended to
read:

"19-12-401, Eligibility for pension benefits. In order
to qualify for participation in the veolunteer firefighters'

pension plan under 19-12-404, a volunteer firefighter must
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meet each of the following requirements:

(1) {a) To qualify for full participatien, he must
have completed a total of at least 20 years' gervice as an
active volunteer firefighter and as an active member of a
qualified volunteer fire company.

{by If a firefighter is prevented from completing at
least 20 years' service by dissclution or discontinuance of
his wvolunteer fire company, personal relocation due to
transfer or loss of employment, personal disability, or any
other factor beyond his reascnable control, he may qualify
for partial participation if he has completed at least 10
years' service., In that event, he is eligible for only a
proportion of the benefits specified in 19-12-404,
determined by multiplying the benefits by a fraction, the
numerator of which is the number of years of active service
completed and the denominator of which is 20.

(¢) The vyears of active service are cumulative and
need not be continucus. The service need not be acquired
with one single fire company but may be a total of separate
periocds of active service with different fire companies in
different Fire districts.

(d) Effective March 1, 1965, the annual period of
service for the purpose of this chapter is the fiscal year.
No fractional part of any year may count toward the service

requirement, and to receive credit for any particular year,
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a volunteer firefighter must serve with one particular
volunteer fire company throughout that entire fiscal vyear.

(2} (a) Except as provided in subsection (2)(b), he
must have attained the age of 55, but he need not be an
active wvolunteer firefighter or an active member of any
volunteer fire company when he reaches that age.

(b) An active member of a volunteer fire company whose
duty-related injury results in a permanenty continuing total
disability as defined in 39-7%-116¢313% 39-71-702 is eligible
tc receive a partial pension regardless of his age
calculated as follows:

(i) for a member with less than 10 years of service, a
pension calculated as provided in subsection (l1}(b) in which
the numerator equals 10; or

(ii} for a member with 10 years or more of service, a
pension calculated as provided in subsection {(l){b).

(3} During each of the vyears for which he claims
credit under subsection (1), he must have completed a
minimum of 30 hours of instruction in matters pertaining to
firefighting under a program formulated and supervised by
the chief or foreman of his volunteer fire company.

(4) Effective July 1, 1965, no volunteer firefighter
may receive credit for any year of membership in a volunteer
tire company uniess, throughout the year:

(a2) the company maintained firefighting eqguipment in
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serviceable condition of a value of $2,500 or more; and

(k) the company or the fire district served by it was
rated in c¢lass S5, 6, 7, 8, 9, or 10 by the board of fire
underwriters for the purpose of Ffire insurance premium
rates.

{5) He must have ceased to be an active member of any
volunteer fire company, and if he applies for and receives
pension benefits hereunder, he will not thereafter be
eligible to become an active member of any volunteer fire
company.'

Section 52. Section 50-16-311, MCA, is amended to
read:

"$0-16-311. When consent is required to release or
transfer confidential health care information, (1) Except as
provided in subsection (2} or as otherwise specifically
provided by law or the Montana Rules of Civil Praocedure,
confidential health care information relating to a person
may not be released or transferred without the written
consent of the person or his authcrized representative.

(2) Consent is not required for release or transfer of
confidential health care information:

(a) to a physician, dentist, or other medical person
for diagnosis or treatment of an individual in a medical or
dental emergency;

(b} to a peer review committee if the information
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concerns matters within the scope of the licensed
professional practice of the committee members;
(c) to qualified persons for the purpose of conducting

scientifiec research, management audits, financial gudits,

program evaluations, or similar studies. However, gqualified
persons may not directly or indirectly identify an
individual patient in a research report, audit, or

evaluation or disclose a patient's identity in any manner,

(d} to a health care provider:

(i) as may be reasonably necessary to provide health
care services to the individual about whom the information
relates; or

{ii) in the administration of the office, practice, or
operation in connecticn with the providing of health care
services to the individual about whom the information
relates;

(e) to an employer as may be reasonably necessary in
the administration of a group insurance plan or to a
workers' compensation insurer, the division of workers'
compensation, or the workers' compensation judge court, as
is necessary in the administration of Title 39, chapters 71
and 72;

(f) when a person’'s insurance coverage obligates more
than one insurer with respect to a claim ar benefit;

{g) to a state insurance department for the purpose of
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reviewing an insurance claim or complaint made to such
department by an insured or his authorized representative or
by a beneficiary or his authorized representative of a
deceased insured;

fh) to a law enforcement officer about the general
physical condition of a person being treated in a health
care facllity if such person was injured on a public roadway
or was injured by the possible criminal act of another;

(i} rto the news media about the general physical
condition o©fF an  injured person being treated in a health
care facility, provided the existence of the hospitalization
is publicly kncwn.

{3) For the purpose of this section, the term "general
physical condition" is 1limited to a description of the
condition as "satisfactory", "serious", or "critical"."

Section 53. Section 53-9-106, MCA, is amended to read:

"53-9-106. Attorneys' Eees. (1) The division may grant
attorneys' f[ees to attorneys for representing claimants
before the division. Any attorney's fee granted by the
division shall be 1in addition to compensaticon awarded the
claimant under thils part.

(2)y The division may regulate the amount of the
attorney's fee in any claim under thig part when an attorney
is representing a claimant.

(3} In cases under this part that go before the

-69-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1428/01

workers' compensation fudge court, the judge may grant, in
addition to compensation benefits granted, attorneys' fees
to attorneys for representing claimants before the judge.

(4) TIn no claim or case may attorney fees in excess of
5% of the amount paid to a claimant or on his behalf be paid
directly or indirectly to a claimant's attorney."

Section 54. Section 53-9-131, MCA, is amended to read:

"53-9-131. Appeals. {1) After the division has made
final determination concerning any matter relating to a
claim, if the claimant disputes the division's
determination, he may appeal to the weorkers' compensation
judge court for review. The judge, after a hearing, shall
make a final determination concerning the dispute and issue
an appropriate order affirming or modifying the division's
determination,

{2} All proceedings and hearings before the workers®
compensation jedge court shall be 1in accordance with the
appropriate provisions of the Montana Administrative
Procedure Act. Hﬁwevery—the~workers*wcompcnsation——judge—Ais
not—beundkby-common—iaw—und—stututory~ruies—offevidencer

{3} Notwithstanding Title 2, chapter 4, part 7, an

appeal from a final decision of the workers' compensation
judge court shall be filed directly with the supreme court
of Montana in the manner provided by law for appeals Ffrom

the district court in civil cases,"
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NEW SECTION. Section 55. Repealer. Sections
39-71-309, 39-71-410, 39-71-705, 39-71-706, 39-71-709,

39-71-1001 through 39-71-1003, 39-71-1005, 39-71-2908,
39-72-611, and 39-72-612, MCA, are repealed.

NEW SECTION. Section 56. Extension of authority. Any
existing authority of the division of workers' compensation
to make rules on the subject of the provisions af this act
is extended to the provisions of this act.

NEW SECTION. Section 57. Codification instructions,
(1) Sections 6 and B are intended tco be ceodified as an
integral part of Title 39, chapter 71, part 3, and the
provisions of Title 39, chapter 71, part 3, apply to
sections 6 and B.

(2) Sections 13, 15, and 21 are intended to be
codified as an integral part of Title 39, chapter 71, part
6, and the provisions of Title 39, chapter 71, part 6, apply
to sections 13, 15, and 21.

(3) Sections 28 through 32 are intended to be codified
as an integral part of Title 39, chapter 71, part 10, and
the provisions of Title 39, chapter 71, part 10, apply to
sections 28 through 32.

(4} Sectlions 44 and 45 are intended to be codified as
an integral part of Title 39, chapter 71, part 2%, and the
provisions of Title 39, chapter 71, part 239, apply to

sections 44 and 45.
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NEW SECTION. Section 58. Saving clause. This act does
not affect rights and duties that matured or penalties that
were incurred before the effective date of this act.

NEW SECTION. Section 59. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect, IE a part of this act is
invalid in cne or more of its applications, the part remains
in effect in all valid applications that are severable from

the invalid applications,

NEW SECTION. Section 60. Applicability. This act
applies to injuries occurring on and after Octcber 1, 1987.
-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB330, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: :
An act to generally revise the Workers' Compensation Laws; to prov1de that obtaining benefits fraudulently consti-

tutes theft.

Workers' Compensation Court
ASSUMPTIONS: (Operations Impact)

1. Additional judge will be appointed as of 1/1/88.
2. Current hearings officer/attorney position will be eliminated.
3. Operating costs for judge position will be no more than for current hearing officer/attorney.

FISCAL IMPACT: (Operational Costs)
Expenditures:

FY88

- FY89

Current Law Proposed Law  Difference Current Law Proposed Law Difference
FTE 8.00 8.00 -0- 8.00 8.00 -0-
Personal Services $224,559 $222,672 ($1,887) $224,355 $247,207 $ 22,848
Operations 119,713 119,713 -0- 110,767 110,767 -0-
Equipment 800 800 -0- 800 800 -0~
TOTAL $345,072 $343,185 ($1,887) $335,926 $358,774 $ 22,848
Source of Funding: (Earmarked Revenue)
Revenue:
W.C. State :
Insurance Fund $345,072 $346,959 $1,887 $335,926 $346,274 $ 10,348
Filing & Appearance
Fee
500/yr @ $25 each -0- 12,500 12,500 -0- - 12,500 12,500
TOTAL $345,072 $359, 459 $14,387 $335,926 $358,774 $ 22,848

DAVID L. HUNT UDGET DIRECTOR

Office of Budget and Program Planning

DATE J/ZW

FRED VAN VALKENBURG, PRIMARY SPONSOR ~ d

Fiscal Note for SB330, as introduced.
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Fiscal Note Request, SB330, as introduced.

Form BD-15
Page 2
Revision of the Workers' Compensation Laws
ASSUMPTIONS :
A. Trust Fund Imggct
’ 1. Policyholder mix will remain constant.
2. The State Fund's market share will remain unchanged.
3. The propesed benefit payment system will not create an incentive for current policyholders to seek

coverage from private carriers.

4, Demands on benefits, wage compensation and medical expenses, will remain at current levels.

5. Obligation for the unfunded liability will be recovered in 10 years.

6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10
years.

7. Number of average weeks on permanent partial payouts do not exceed 300 weeks, cost savings will vary
from 14% to 177%.

B. Un1nsured~Emgloyers Fund- Impact:
1. Benefits will be paid out according to amounts available in the fund.

2, Projections of revenue into fund cannot be made. Therefore, projections of expenditures from the fund
cannot be made.

FISCAL IMPACT: : . FY 87
A. State Comgensatlon Insurance Fund . '
1.  Estimated 1987 premium income $ 64,800,000

(includes 1/1/87 adjustment).

Amount required to reach
adequate rate base. : 11,862,000

Estimated premium needed to

maintain current system. §ﬂ76!g62!002

Range
Low(~=~we==m- JHigh
2, Estimated,pfemium.required to. - $ 63,629,000 $ 65,929,000
‘maintain proposed system. .
Estimated premium reductions L 13,033,000 10,733,0

% reduction from adequate base. : . . .
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Form BD-15
Page 3

3. Obligations to be Funded

a. Unfunded liability
$81 million - annually $ 12,344,000
for 10 years.

b. Stelling/Buckman decision
@ $25 Million - annually

for 10 years. 3,800,000
Annual recovery of recognized $ 16,144,000
Net Premium Increase $ 3,111,000 to $§ 5,411,000
B, Uninsured Employers Fund

The purpose of the reform is to allow the Division to pay benefits on a cash available basis. Current law
requires the Division to maintain surpluses and reserves in the Fund. Funding sources remain the same,

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
TRUST FUND ONLY. Rate reductions will depend on the organization's accident experience and the insurer's ability
to offer premium decreases.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
TRUST FUND ONLY. The reform should make a significant contribution toward minimizing litigation, providing more
emphasis on the most seriocusly injured worker, and instituting a return-to-work rehabilitation program.

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:
None.
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