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THE WORKERS' 

APPEALS; 

r 9 .,(19-12-401, 39-51-201, 39-51-1304, 39-51-2402, 

~~ THROUGH 39-51-2407, 39-71-116, 39-71-118, 

,-f./u 39-71-203, 39-71-204, 39-71-401, 39-71-407, 

~2 39-71-502, 39-71-503, 39-71-605, 39-71-611 

13 ,39-71~14, 39-71-701 THROUGH 39-71-704, 
j-':,! Lv\J 

14 I J9-11-11o, 39-71-721, 39-71-736, 39-71-737, 
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39-71-803, 39-71-1003, 39-71-2106, 39-71-2902, 

39-72-102, 39-72-610, 39-72-612' 39-72-613' 

50-16-311, 53-9-106, AND 53-9-131, 

2-15-1014, 2-15-1704, 39-51-305, 39-51-310, 39-51-2403, 

39-51-2404, 39-51-2409, 39-51-2410, 39-71-104, 39-71-121, 

39-71-122, 39-71-410, 39-71-705 THROUGH 39-71-707' 

39-71-709, 39-71-738, 39-71-914, 39-71-1001, 39-71-1002, 

39-71-1005, 39-71-2901 THROUGH 39-71-2909, AND 39-72-104, 

MCI\; 1\ND PROVIDING 1\PPLICABILITY Di\TES AND EFFECTIVE 01\TES," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~~ L .. i .. >t••• C~ndO 

•llNS LC 1200/01 

1 NEW SECTION. Section 1. Declaration of public policy. 

2 For the purposes of interpreting and applying Title 39, 

3 chapters 71 and 72, the following is the public policy of 

4 this state: 

5 (1) It is an objective of the Montana workers' 

6 compensation system to provide, without regard to fault, 
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wage replacement and medical benefits to a worker suffering 

from a work-related injury or disease. Wage-loss benefits 

are not intended to make an injured worker whole; they are 

intended to assist a worker at a reasonable cost to the 

employer. Within that limitation, the wage-loss benefit 

should bear a reasonable relationship to actual wages lost 

as a result of a work-related injury or disease. 

(2) A worker's removal from the work force due to a 

work-related injury or disease has a negative impact on the 

worker, the worker's family, the employer, and the general 

public. Therefore, it is an objective of the workers' 

compensation system to retu~n a worker to work as soon as 

possible after the worker has suffered a work-related injury 

or disease. 

(3) Montana's workers' compensation and occupational 

disease insurance systems are intended to be primarily 

self-administering. Claimants should be able to speedily 

obtain benefits, and employers should be able to provide 

coverage at reasonably constant rates. To meet these 
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objectives, the system must be designed to minimize reliance 

upon lawyers and the courts to obtain benefits and interpret 

liabilities. 

(4) Title 39, chapters 71 and 72, must be construed 

according to their terms and not liberally in favor of any 

party. 

NEW SECTION. Section 2. Board of industrial insurance 

allocation -- composition -- quasi-judicial -- salaries 

purpose -- expenses -- rules. (1) There is a board of 

industrial insurance. 

(2) The board is allocated to the department of labor 

and industry for administrative purposes only as provided in 

2-15-121. However, the board may hire its own personnel. 

(3) The board is composed of three members appointed 

by the governor as prescribed in 2-15-124. However, on [the 

effective date of this section], one member must be 

appointed to a te~m ending December 31, 1990, and two 

members must be appointed to terms ending December 31, 1992. 

(4} The board is designated a quasi-judicial board for 

the purposes of 2-15-124. In addition to other benefits 

provided state employees, each member of the board must 

receive an annual salary equivalent to 80% of that of the 

commissioner of labor and industry. While in office, a 

member of the board shall devote full time to board duties 

and may not engage in any other profession, occupation, or 
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business. 

(5} The purpose of the board is to review and decide 

disputes arising out of the workers' compensation, 

occupational disease, and unemployment insurance laws of 

this state as provided in Title 39, chapters 51, 71, and 72. 

{6) All expenditures of the board, including but not 

limited to salaries, benefits, travel expenses, rent, 

equipment, and supplies, must be paid out of the workers' 

compensation administration fund and the unemployment 

insurance administration account of the federal special 

revenue fund. 

(7) The board has the authority to adopt any rules 

necessary for the performance of its duties. 

NEW SECTION. Section 3. Transition schedule -- terms 

prehearing orders -- equipment and supplies. Beginning on 

[the effective date of this section], the judge of the 

workers' compensation court, the members of the board of 

labor appeals, the commissioner of labor and industry, and 

the members of the board of industrial insurance shall 

cooperate as follows-to assure a smooth transfer of duties, 

personnel, equipment, and supplies: 

(l) The board of industrial insurance must be 

appointed and activated on [the date of passage and approval 

of this section}. On July 1, 1987, the department and the 

board of industrial insurance shall acquire jurisdiction 
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over all cases not yet brought to hearing by the workers' 

compensation court or board of labor appeals. The terms of 

the workers' compensation judge and members of the board of 

labor appeals expire when decisions have been written on all 

cases brought to hearing ~·tier to July 1, 1987, and any 

other necessary business is concluded, except that the terms 

expire no later than December 31, 1987. Any decision or 

other business not concluded by the court or board of labor 

appeals on December 31, 1987, comes under the jurisdiction 

of the board of industrial insurance. 

(2} The workers' compensation court and board of labor 

appeals shall accept petitions and continue to conduct 

prehearing proceedings through June 30, 1987. When, on July 

l, 1987, the board of industrial insurance assumes 

jurisdiction over cases that have been filed with but not 

heard by the workers• compensation court and board of labor 

appeals, the parties to a case in which there have been 

prehearing orders, the department, and the board of 

industrial insurance are bound by the prehearing orders of 

the workers' compensation court or board of labor appeals. 

(3) on July 1, 1987, all equipment and supplies of the 

workers• compensation court and the board of labor appeals 

are transferred to the department. The department shall 

provide staff, equipment, and supplies as necessary to the 

workers' compensation judge and the board of labor appeals 
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during the transition period from July 1, 1987, through 

December 31, 1987. 

NEW SECTION. Section 4. Department to appoint hearing 

examiners -- authority -- rules. (l) The department shall 

appoint impartial hearing examiners to hear and decide 

disputed claims as necessary for the proper administration 

of chapters 51, 71, and 72 of this title. A hearing examiner 

hearing disputes arising under chapter 51 must be appointed 

in accordance with merit system principles. 

(2) No person may participate on behalf of the 

department in any case in which he is an interested party. 

The department may designate an alternate to serve in the 

absence or disqualification of a hearing examiner. 

(3) Department hearing examiners may administer oaths 

or affirmations, issue subpoenas and compel testimony as 

provided in 2-4-104, provide for discovery, regulate the 

schedule and course of hearings, and direct parties to take 

part in prehearing conferences. 

(4) The department may adopt 

necessary to provide for procedures 

examiners. 

such rules as are 

before the hearing 

NEW SECTION. Section 5. Jurisdiction. {1) Department 

hearing examiners have jurisdiction over a dispute: 

{a) arlSLng under chapter 51 of this title after 

remedies provided therein have been exhausted; and 
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(b) arising under chapters 71 and 72 of this title 

concerning benefits, except if a provision in chapter 71 or 

72 gives the division of workers' compensation original 

jurisdiction. 

( 2) The division of workers' compensation has 

jurisdiction over a dispute: 

(a) arising under chapters 71 and 72 not concerning 

benefits; or 

(b) if a specific provision of chapter 71 or 72 gives 

the division original jurisdiction. 

{3) An appeal is to the board, whether from an order 

or determination of the division of workers' compensation or 

from a decision of a department hearing examiner. 

( 4) (a) The board has continuing jurisdiction over all 

prior orders of the department hearing examiners and of the 

board issued under chapters 71 and 72 of this title. It may 

modify a prior order for good cause and on a showing by the 

claimant or insure~ that the conditions or circumstances of 

the claimant have changed. 

(b) Under chapters 71 and 72 of this title the boa~d 

may, on petition of a claimant or an insurer showing that 

the claimant's disability has changed, review~ diminish~ or 

increase the benefits awarded by the workers' compensation 

judge prior to January 1. 1988, o~ received under a 

settlement agreement entered into prior to July 1, 1987. 
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NEW SECTION. Section 6. Decision of hearing examiner 

appeal evidence. (1) (a} In a r.ase arising under 

chapter 51 of this title regarding unemployment insurance, a 

hear1ng examiner, after a hearing, shall promptly make 

findi~gs of fdct and conclusions of law and on the basi~ 

thereof affirm, modify, or reverse the determination or 

redetermination. 

{b) The hearing examiner shall furnish to each party a 

copy of the decision and supporting findings of fact and 

conclusions of law. 

(c) The decision is final unless a party in1tiates 

further review under [section 71 within 10 days after notice 

of the decision was mailed to the party's last-known 

address. This period may be extended by the board for good 

cause. 

(2) (a) In a case arising under chapter 71 or 72 of 

this title regarding workers' compensation and occupational 

disease insurance, the parties may pursue mediation under 

[section 23] or the hearing examiner may refer the parties 

for such mediation. If mediation does not occur, the hearing 

examiner, after a hearing, shall promptly make findings of 

fact, conclusions of law, and a proposed order that must be 

furnished to each party. 

(b) The proposed order is final and binding unless a 

party initiates further review under (section 7] within 20 
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days after notice is mailed to the last-known address of the 

party. This period may be extended by the board for good 

cause. 

{3) In a hearing before a hearing examiner, the common 

law and statutory rules of evidence do not apply. 

(4) (a) In all cases, findings of fact must be based 

exclusively on the evidence in the record and on matters 

officially noticed. If findings of fact are set forth in 

statutory language, they must be accompanied by a concise 

and explicit statement of the underlying facts supporting 

the findings. 

(b) Each conclusion of law must be supported by legal 

authority, a reasoned opinion, or both. 

NEW SECTION. Section 7. Appeal to board. (1) (a) An 

interested party who is dissatisfied with a decision of a 

hearing examiner, or of the division of workers' 

compensation if the division has initial jurisdiction, may 

appeal to the board. 

(b) The department or division of workers 1 

compensation shall promptly transmit to the board all 

records pertinent to the appeal. 

(2) The board must confine its review to the record 

before the hearing examiner or the division, except that the 

board may allo~ a party to present additional evidence lf 

the board finds: 
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(a) the additional evidence is material; and 

(b) there was a good reason for the party 1 s failure to 

present the offered evidence to the hearing examiner or the 

division. 

(3) The board may remand a case to the department 

hearing examiner or the division if the board finds that 

further proceedings at that level are appropriate. 

(4} The board may reject the conclusions of law and 

interpretation of administrative rules of the hearing 

examiner or division but may not reject ot modify the 

findings of fact unless it determines from the review of the 

record and states with particularity in the order that the: 

(a) findings were not based on competent substantial 

evidence; or 

(b) the proceedings on which the findings were based 

did no~ comply with essential requirements of law. 

(5) When the board renders a decision and furnishes a 

copy of the decision to each party and to the department or 

the division, the decision is final unless a party requests 

a rehearing within 10 days or initiates judicial review 

within 30 days of the date the final decision was mailed to 

the party's last-known address. 

NEW SECTION. SectiQn B. Finality of board 1 s decision 

judicial rev1ew. [1) In the absence of an appeal as 

provided in [section 7], a decision of the board is final 30 
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days after the dat8 of mailing the decision to the party's 

last-known address. 

( 2) {a) Within 30 days dfter the date of mailing of 

the board's final decision, a party may seek judicial review 

of the decision by bringing an action in the district cuurt 

of the county in which the party resides. On its own m~t~on, 

the department, division of workers' compensation, division 

of ~nemployment insurance, or board must be made a pa~ty. 

(b) The petition must be served on the commissioner 

and all interested parties in the manner provided in the 

Monta~a Rules of Civil Procedure, which require under Rule 

4D(2)(h) that a copy be served on the attorney general. 

1 3) Except as 

provisions of Title 2' 

provided 

chapter 

in 

4, 

judicial review proceeding. 

NEii SECTION. Section 9. Witness 

subsection ( 2)' the 

part 7, apply to a 

fee. A witness 

subpoenaed pursuant to this part is allowed a fee at a rate 

fixed by the department or board. In the case of a dispute 

arising under chapter 51 of this title, such fee lS a part 

of the expense of administering that chapter. In the case of 

a dispute arising under chapter 71 or 72 of this title~ the 

fee must be paid by the party subpoenaing the witness unless 

costs are awarded to a claimant as provided in those 

chapters. 

NEW SECTION. Section 10. Workers' compensation and 
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occupational disease claims 1ncrease in award Eor 

unreasonable delay or unreasonable refusal to pay. (l) If, 

in the case of a workers' compensation or occupationdl 

disease claim, an insurer unreasonably delays or 

unreasonably refuses payment either prior to or subsequent 

to the issuance of an order, the hearing PXaminer, board, cr 

court may 

compensation 

compensation 

of the order 

This penalty 

(2) The 

incredse by a 20% penalty the amount of 

benefits due a cldimant between the tlmP 

benefits were delayed or refused and the date 

grant1ng a claimant compensation benefits. 

may be imposed only once for the same period. 

heari~g examiner, board, or court shall 

determine the 1ssue of unreasonable delay or un[easonable 

refusal to pay. Such finding may constitute good cause to 

rescind, alter, or amend an order, decision, or award 

previously made to add t~e penalty provided herein. 

( 3) A finding of unreasonableness under this section 

does r1ot constitute a finding that the insurer acted in bad 

faith or violated the unfair trade practices provisions of 

Title JJ, chapter 18. 

Section 11. Section 39-51-201, MCA, is amended to 

read: 

"39-51-201. General definitions. As used 1n this 

chapter, unless the context clearly requires otherwise, th~ 

following definitions apply: 
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( l) 11 Annual payroll 11 means the total amount of wages 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2) "Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. Hcwever, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a 

total disability as defined in 39-71-116 or 

statute of another state or the United States, 

temporary 

a similar 

the base 

period means the first 

quarters preceding the 

four quarters of 

disability if a 

the last five 

claim for 

unemployment benefits is filed within 24 months of the date 

on which the individual's disability was incurred. 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to his 

unemployment. 

(4) ''Benefit year'', with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the beneflt 

year shall be 53 weeks if filing a new valid claim would 
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result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

(5) "Board" means the board of iabor-appeal~-provided 

£or-in-~~t±e-~,-ehapte~-lS,--p8r~--l1 industrial insurance 

provided for in (sect ion __ __l_l· 

(6) "Calendar quarter" means 

consecutive calendar months ending on 

September 30, or December 31. 

the 

March 

period of 3 

31, June 30, 

(7) "Contributions" mean.:; the money payments to the 

state unemployment insurance fu1,u required by this chapter 

but does not include assessments under 39-51-404{4). 

{8) ''Department'' means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

19) "Employing unit" means any individual or 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, assoclation, trust 1 estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, 

or successor thereof, or 

trustee in bankruptcy, trustee 

the leg~l representative of a 
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deceased person which has or subsequent to January 1, 1936, 

had in its employ one or more individuals performing 

services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuQls 

performing services within this state for any employing u~it 

which maintains two or more separate establishments wichln 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by such agent or 

employee~ provided the employing unit has actual or 

constructive knowledge of the work. 

(10) "Employment office" means a fre~ public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other free public employment 

offices operated and maintained by the United States 

government or its instrumentalities as the department may 

approve. 

(11) "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 
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which all benefits provided under this chapter shall be 

paid. 

(12) ''Gross misconduct'' means a criminal act, other 

than a violation of a molar vehicle t~affic ~aw, for which 

an individual has been ccnvicted in a criminal court or has 

admitted or conduct which de~onslrates a flagrdnt and wanton 

disregard of and for the rights or title or interest ot a 

fellow employee or nis employer. 

(13) ''Hospital'' means an instittJtion which has been 

licensed, certified, or approved by the state as a hospital. 

(14} [a) ''Institution of higher education'', for the 

purposes of this part, mean~ an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students 

employment in a recognized occupation; and 

for 

{iv) is a public or other nonprofit institution. 
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(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(15) ''State'' includes, in addition to the states of the 

United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

{16) "Unemployment insurance administration fund'' means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

{17) (a) "Wages'' means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any medium other 

than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term 11 wages~ does not include: 

(i) the amount of any payment made to or on behalf of 

an employee by an employer on account of: 

(A) retirement; 

(B) sickness or accidenc disability; 

(C) medical and hospitalization expenses in connection 
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(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

(18) "Week 11 means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(19) An individual 1 s ''weekly benefit amount'' means the 

amount of benefits he would be entitled to receive for 1 

week of total unemployment." 

Section 12. Section 39-51-1304, MCA, is amended to 

read: 

11 39-51-1304. Lien for payment of unpaid contributions 

levy and execution. Unpaid contributions have the effect 

of a judgment against the employer, arising at the time the 

contributions are due. The department may issue a lien 

setting forth the amount of contributions due and accrued 

interest and directing the clerk of the district court of 

any county of the state to enter the certificate as a 

judgment in the docket pursuant to 25-9-301. After the due 

process requirements of 39-51-1109 and ~9-St-~483 (section 

£1 have been satisfied, the department may enforce the 

judgment pursuant to Title 25, chapter 13, except that the 

depdrtment may enforce the judgment at any time within 10 

years of the creation of the lien.'' 
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Section 13. Section 39-51-2402, MCA, is amended to 

read: 

"39-51-2402. Initial determination -- redetermination 

appeal. (1) A representative designated by the department 

and hereinafter referred to as a deputy shall promptly 

examine the claim and, on the basis of the facts found by 

him, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum duration thereof or shall refer such claim or any 

question involved therein to en-appeal~-~eferee a hear~ 

examiner who shall make h~~ ~ decision with respect thereto 

in accordance with the procedure prescribed in 39-5!-~493 

[section 6J. The deputy shall p~omptly notify the claimant 

and any other interested party of the decision and the 

reasons therefor. 

(2) The deputy may for good cause reconsider his 

decision and shall promptly notify the claimant and such 

other interested parties of his amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim shall be made under this section unless 

5 days• notice of the time and place of the claimant's 

interview for examination of the claim is mailed to each 

interested party. 
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(4) ~A determination or redetermination ~ha±±-be 

deemed is final unless an interested party entitled to 

notice thereof applies for reconsideration of the 

determination or appeals therefrom within 5--dey~--a~ee~ 

der~~ery-of-stl~h-nee+£+eet~on-or-w~thtn-T 10 days after such 

notification was mailed to h~~ the party'~ last kncwn 

address, provided that such period may be extended for gaud 

cause. 

!J::.L__Any apPeal must be made to a department hearing 

examiner." 

Section 14. Section 39-51-2405, MCA, is amended to 

read: 

''39-51-2405. Prompt payment oE claims. I 1) 

Notwithstanding any provision in 39-51-2402 or--39-51-2464, 

benefits shall be paid promptly in accordance with a 

determination or redetermination under 39-51-2402 or the 

decision of ~n--~ppea±~--r~f~ree a hearing examiner, the 

board, or a reviewing court tt~d~r--39-51-~494 upon the 

issuance of such determination, redetermination, or decision 

regardless of the pendency of the period to apply for 

reconsideration, file an appeal, or petition for judicial 

review that-ie-pro~ided-with-re~peet-thereto-in-39-Si-Z494, 

as the case may be, or the pendency of any such application, 

filing, or petition, unless and until such determination, 

redetermination, or decision has been modified or reversed 
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by a subsequent redetermination or decision, in which event 

benefits shall be paid or denied for weeks of unemployment 

thereafter in accordance with such modifying or reversing 

redetermination or decision. 

(2) If a deputy's determination or redetermination 

allowing benefits is affirmed in any amount by an--~ppeai~ 

reEeree a hearing examiner or by the board or if a decision 

of aft-appeals-re£eree a hearing examiner allowing benefits 

is affirmed in any amount by the board, such benefits shall 

be paid promptly regardless of any further appeal or the 

disposition of such appeal and no injunction, supersedeas, 

stay, or other writ or process suspending the payment of 

such benefits shall be issued by the board or any court. 

Benefits shall not be paid for any weeks of unemployment 

involved in such modification or reversal that begins after 

such final decision.'' 

Section 15. Section 39-51-2406, MCA, is amended to 

read: 

"39-51-2406. 

over claims. The 

jurisdiction over 

Continuing jurisdiction of department 

department shall have continuing 

all claims filed for benefits to revise, 

modify. alter, cancel, and amend all orders, findings, and 

determinations made therein at any time and shall not lose 

such jurisdiction unless and until the jurisdiction of such 

claim and subject matter thereof has been taken by a court 
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of competent jurisdiction in a ~roe~edift~~ proceeding filed 

therein as provided for in ~ttb~eee~on~-tit-ehro~9h-t6t~of 

39-Si-i!4l9 [section 8)." 

Section 16. Section 39-51-2407, MCA, is amended to 

read: 

''39-51-2407. Procedure for disputed claims to be 

prescribed by regulation. The manner in which disputed 

claims shall be presented, the reports thereon required from 

the claimant and from employers, and the conduct of hearings 

~ and appeals to hearing examiners shall be in accordance 

with ~~q~~aeio"~ rules prescribed by the department or--the 

board for determining the rights of the parties, whether or 

not such 

statutory 

proct~, .... .l re. •• 

re9ttlatio"~ ~es conform to common 

rules of evidence and other technical 

law or 

rules or 

Section 17. Section 39-71-116, MCA, is amended to 

read: 

''39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It 1s estdblished at the nearest 

whole dollar number and must be adopted by the division of 
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workers' compensation prior to July 1 of each year. 

(2) ''Beneficiary'' means: 

(a) a surviving w~Ee-or-hu~~aftd spouse living with or 

legally entitled to be supported by the deceased at the time 

of 1njury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of rs ~ years 

who is a full-time student in an accredited school ~ 

enrolled in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2){a) through (2)(d) of this section, exists); 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2}(a) through (2)(e) of this 

section, exists). 

(3) "Board" means the board of industrial insurance 

provided for in [section 2]. 
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t3till 11 Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. Any-p~~~on-hattli~9-o~-a~~~~tt~g-tn--"aating 

o£---sttgar--~eet~--er--grains,--i~--eas~--o~--~mergeney 7 --i~ 

eon~~dered-engaged-in-ea~tta~-employment. 

t4tj_5_j_ "Child" lncludes a posthumous child, a 

dependent stepchild, and a child legally adopted prior to 

the injury 7 -and-8~-i!±~~~timate-ehi±d-IegitiM~~ed--p~ior--t~ 

th~-~njtjry. 

(6) "Days" means calendar days, unless otherwise 

specified. 

( 7) "Department" means the department of labor and 

industry. 

t5tffi "Division 11 means 

compensation of the department 

provided for in 2-15-1702. 

the 

of 

division of 

labor and 

workers' 

indust-_ry 

t6till_ "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

t~t--llHtt~b8ndll-or-llwidoweru-mean~--on±y--8--htt~band--or 

widower--±±Y~ng--w±th-or-le9ally-~"t±tied-to-be-~upported-by 

the-deeea~~d-at-the-t~me-o£-her-i"jtlryo 

t8ti!..Q.l "Insurer 11 means an employer bound by 

compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the indtt~tr±o-i 

±ft~tjranee--aeeottnt state compensation insurance fund under 
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compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9tl.!!l 11 Invalid" means one who is physically or 

mentally incapacitated. 

(12) "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

tl6tllll. "Order" means any decision, rule, direct ion, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

f%%t.!.!!l "Payroll", "annual payroll", or "annual 

payroll for the preceding year" means the average annual 

payroll of the employer for the preceding calendar year or, 

if the employer shall not have operated a sufficient or any 

length of time during such calendar year, 12 times the 

average monthly payroll for the current year; provided, that 

an estimate may be made by the division for any employer 

starting 

available, 

in business where no average 

such estimate to be adjusted 

payrolls are 

by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

f%i!ti!2_l 11 Permanent partial disability" means a 

condition ~e~~it±ft9--~~oM-ift~tl~y-a~-~~fined-±n-thi~-ehapte~ 

thet-re~tl±ts-ift-the--aet~ai--io~~--of--earnin~~--or--earn±nq 

eapa~±iity--ie~~--tha"--totaT--that-exi~t~-after-the-in;ore~ 
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worker-±~-a~-iar-re~tored-ae-the-permaftent-eharaeter-of--the 

injHries--vill--perm±e.--e±sabii±ty--sha%1-be-s~pported-by-a 

prepoftder~nee-of--medieai--evidenee~, after a worker has 

reached maximum healing, in which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker 1 s job pool 

oursuant to one of the options set forth in [section 51] but 

suffers impairment or partial wage loss, or botha 

t%3tl!!l_ "Permanent total disability 11 means a condition 

resulting from injury as defined in this chapter that 

ree~lt~-±n-the-%e~~-or-8et~e%-earftiftqe-or-earft~ftq-eapab±i~ty 

~het-~xiets-a£ter-the-injttred-wor~er-~s-as-£er--restered--as 

the--permafteftt--eheraeter--of--the--~nj~ries-wili-permit-and 

whieh-restlite-ift-the-wor~er-heving-fte-reeeenabie-preepeet-er 

£iftd±ng-reg~%er-em~ieymeftt-e£-afty-~ifta-in-the--ftorma%--iabor 

market.--Bisabiiity-shall~be-ettpported-by-a-prepoftderaftee-ef 

me~±eei-ev~deftee., after a worker reaches maximum healing, 

in which a worker is unable to return to work in the 

worker's job pool after exhausting all options set forth in 

[section 51]. 

tl4tl!ll The term "physician 11 includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

tlStillJ_ "The plant of the employer" includes the place 
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of business of a third person ~hile the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

tt6tJ....!21_ "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

f-l:;tt~ "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

tl8til!l "Reasonably safe tools and appliances" are 

such tools and appliances as are adapted to and are 

reasonably safe for use for the particular purpose for which 

they are furnished. 

ti-9t~ "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is-as-fa~-~es~o~~~-as-~h~-permenent-eharacter-oE-th~ 

injttries-wi%1-permi~.-A-wer~~r-shall-be-pa±d-temporary-tetal 

~~sability--b~nefits---~ttring---a---reasona~le---period---o£ 

re~raiaing.-Bieabili~y-sha%1-be-sttpported-by-a-prepon~eran~e 

of-me~±eal-ev±denee reaches maximum healing. 

t~9t-~Wa~es~--me8ns-the-everage-groes-earn±n9s-received 

by-~he-employee-at-the-time-of--the--injttry--Eor--the--ttsttal 
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h~ttrs--of--employment--in--e-week 7-an~-e~ert±me-is-not-ee-be 

~onsieered~-s±ck-leave--benefits--aeertted--by--employee~--of 

pttbl±e--eorporatione,--ae-definerl-by-s~bseetion-tY6t-o£-thi~ 

~eet±en7-a~e-eon~±dered-w89eS7 

t~Tt-uw±£eu-o~-nw~dowll--mean~--oniy--~--w±~e--or--w±dow 

Y±~ing--with--or--ie9a!ty--ent±t!ed--to--be-~~~porte~-by-tne 

~eeee~ed-at-the-t±me-o£-the-±njary~ 

t~it~ "Year*', unless otherwise specified, 

calendar year." 

means 

Section 18. Section 39-71-119, MCA, is amended to 

read: 

''39-71-119. Injury or-injared and accident defined. 

1._!_1 "Injury" or "injured" means: 

t%t--a-tan~~ble-happenin~-o£-a-traamat±e-natare-from-an 

nnexpeeted--eause--or--ttntt~ua±--~tra±n--resait±ng--in-either 

externai--or--internai--phy~±ce!--harm--and--~aeh---physie~t 

eon~ition--ae--a--re~al~-there£rom-and-exe!ttding-disease-net 

~raeeabie-to-±njury,-exeept-ae-provided-in-~ubeeetion-trt-of 

thie-eeetion--;-

t~t--eardio•as~ttlar---or---pulmenary---or---respiratory 

dieea~e~--eontraeted--by--a--pa±d--firer±qhter-empioyed-by-a 

mttn±eipality,-viiiage,-or-~ire-d±~triet-ae-e-re~~iar--memeer 

o£--a--lewru±ly--estab!tshed-fire-department,-whieh-di~ea~e~ 

are-eaaserl-by-overe~ertion-±n-t±mes-of-~tre~~-or--rlan9er--in 

the--eoaree--of--his--employment-by-proximate-expo~are-e~-by 
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e~m~~eeiYe-expo~~re-oYer-a-per±ed-eE--4--year~--er--more--to 

keae,--smoker--chemiea~-i~mes,-er-eener-tox±e-gases~-Nethift9 

hereift-shaii-be--eoftstraed--to--exei~de--afty--ether--wer~±ng 

person---who---safEers---a---ear~ieYaseaiarr--paimonary,--or 

respiratory-e±sease-whiie-ift-the-eoarse--aftd--seope--er--his 

empioyMefttT 

(a) internal or external physical harm to the body; 

(b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, or 

hearing aids; or 

t3t1£l death resa%tin9-frem-±n;ary. 

(2) An injury is caused by an accident. An accident 

is: 

(a) an unexpected traumatic incident; 

(b) identifiable by time and place of occurrence; 

(c) identifiable by member or part of the body 

affected: and 

(d) caused by a specific event on a single day or 

during a single work shift. 

( 3) •~ Injury" or '' injured• does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

J..!>L a nonphysical stimulus or activity. 

(4) ''Injury'' or ''injured'' does not include a disease 

that is not caused by an accident. 

-29-

1 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/0l 

(5) A cardiovascular, pulmonary, respiratory, or other 

disease, cerebrovascular accident, or myocardial infarction 

suffered by a worker while in the course and sco,pe c)f 

employment is an injury only if the accident is the primary 

cause of the physical harm in relation to other factors 

contributing to the physical harm." 

NEW SECTION. Section 19. Wages defined. (l) "Wages'' 

means the gross remuneration paid in money, or in a 

substitute for money, for services rendered by an employee. 

Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods: 

(b) board or lodging if it constitutes a part of the 

employee's remuneration, based on the actual value of the 

board, lodging, rent, or housing; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee travel 

allowances for meals, lodging, 

{b) special rewards for 

discovery; 

expense reimbursements or 

travel, and subsistence; 

individual invention or 

{c) tips and other gratuities received by the employee 
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in excess of those documented to the employer for tax 

pu.rposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with th~ employer, in which 

case the insurer may use additional pay pe~iods. 

Section 20. Section 39-71-203, MCA, is amended to 

read: 

"39-71-203. Powers of division rules. 1!1 The 

division is hereby vested with full power, authority, and 

ju~isdiction to do and perform any and all things, whether 

herein specifically designated or in addition thereto, whi~h 

that are nec~ssary or convenient in the exercise of any 

power, autho~ity, or jurisdiction conferred upon it under 
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this chapter. 

(2) The division may adopt rules to carry out the ·-------
provisions of this cha~" 

Section 21. Section 39-71-204, MCA, is amended to 

read: 

''39-71-204. Rescission, alteration, or amendment by 

division of its orders, decisions, or awards ---%tm~te~±on 

-- effect ~· (1) E~e~p~-a~--provi~e~--in--~ttbs~etion 

t~tr-the The division shall-~8~e has continuing jurisdiction 

over all its orders, decisions, and awards and may, at any 

time, upon notice, and after opportunity to be heard ~s 

given to the parties in interest, rescind, alter, or amend 

any such order, decision, or award made by it upon good 

cause appearing therefor. 

tTt--Ph~--d~visio~--o~--the-werk~r~~-eempensat~on-;ttd9e 

~nall-no~-ha~e-pewer-to-r~~eind,-a±ter,-or-amend--any--fina~ 

~ettlement--o~-awar~-o~-eompen~at±on-mo~e-than-4-yeare-a£ter 

the-~ame-ha~-been--approved--by--the--div±s±on~--Re~cinding 7 

aitering,--or--amending-a-finei-settlement-within-the-4-year 

pe~iod-~hall-be-by-agreem~nt-between-th~--eraimant--and--the 

ine~r~r.--~£--the-elaimant-and-the-±ne~rer-eanno~-a9ree7-the 

di~ptlte-shall-be-eensid~r~d-a-di~pttte-for-whieh-the-work~rs~ 

eompeneetion-j~dge-has-j~riedietion-to-meke-a-~etermination~ 

Exeept-a~--provided--in--39-71-~998,--the--divieion--or--th@ 

workers~--eompeneation--j~d9~--~hall--not--ha~e-tke-pow~r-to 
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reseiftd7-a%ter7-er-ame~e-afty--order--a~pro~inq--a--ftt%~--and 

f±nal-eemprem~se-settiement-ef-eompensat±on~ 

t3t1ll Any order, decision, or award rescinding, 

altering, or amending a prior order, decision, or award 

sha%%-have has the same effect as original orders or awards. 

(3) If a party is aggrieved by a division order, the 

party may appeal the dispute to the board under (section 

1l._._" 

NEW SECTION. Section 22. Filing true claim 

obtaining benefits through deception or other fraudulent 

means -- criminal penalty. (1) A person filing a claim under 

this chapter or chapter 72 of this title_, by signing the 

claim, affirms the information filed is true and correct to 

the best of that person's knowledge. 

{2) A person who obtains or assists in obtaining 

benefits to which the person is not entitled under this 

chapter or chapter 72 of this title may be guilty of theft 

under 45-6-301. A county attorney may initiate criminal 

proceedings against the person. 

NEW SECTION. Section 23. Disputes -- jurisdiction 

~vidence -- settlement requirements mediation. {1) A 

dispute concerning benefits arising under this chapter or 

chapter 72 must be brought before a department hearing 

examiner as provided in chapter 1 of this title. However, a 

party may simultaneously request division mediation under 
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subsection (6). 

(2) A dispute arising under this chapter that does not 

concern benefits or a dispute for which a specific provision 

of this chapter gives the division jurisdiction must be 

brought before the division. 

(3) An appeal from a decision by a department hearing 

examiner or from a division order must be to the board under 

[section 7]. 

{4) The common law and statutory rules of evidence do 

not apply in a case brought to hearing before the division. 

(5) Except as otherwise provided in this chapter, 

before a party may bring a dispute before a hearing 

examiner, the parties shall attempt to settle as follows: 

(a) The party making a demand shall present the other 

party with a specific written demand that contains 

sufficient explanation and documentary evidence to enable 

the other party to thoroughly evaluate the demand. 

(b) The party receiving the demand shall respond in 

writing within 15 working days of receipt. If the demand is 

denied in whole or in part, the response shall state the 

basis of the denial. 

(c) A pa~ty may move to dismiss a petition if it does 

not comply with this subsection. 

(d) Nothing in this subsection relieves a party of an 

obligation otherwise contained in this chapter. 
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( 6) (a) Simultaneously with petitioning the department 

for resolution of a dispute, parties may pursue mediation by 

the division. 

(b) If at any time a party objects to mediation, the 

mediation process must be terminated. 

(c) Proceedings before a hear1ng 

suspended pending the mediation process. 

(d) The division and department 

procedures to ensure prompt communication 

examiner are 

shall promulgate 

and coordination 

between those agencies in a case in which a party or hearing 

examiner requests mediation. 

New SECTION. Section 24. Financial incentives to 

institute safety programs. The state compensation insurance 

fund, plan No. 3, and private insurers, plan No. 2, may 

provide financial incentives to an employer who implements 

a formal safety program. The insurance carrier may provide 

to an employer a premium discount that reflects the degree 

of risk diminished by the implemented safety program. 

Section 25. Section 39-71-401, MCA, is amended to 

read: 

"39-71-401. Employments covered and employments 

exempted. (1) Except as provided in subsection (2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 
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service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensatisn 

plan that has been elected by the employer. 

(2) Unless the emplo'i elects coverage for these 

employments under this chapL•' and an insurer allows such an 

election, the Workers' Compensation Act does not apply ~c 

any of the following employments: 

(a) household and domestic employment; 

{b) casual employment as defined in 39-71-ll6t3t 

~xeept-employme"t-oE-~-~oittnteer-~~der-67-i-!85; 

{c) employment of members of an employer's family 

dwelling in the employer's household; 

(d) employment of sole proprietors or working members 

of a partnership other-than-those-who-eon~~der-them~eive~-or 

hold--themse%ves--oHt-a~-~ndependent-~ontraetors-end-vho-a~e 

not-contraet~n~-ror-~griettlt~rai-~ervices-to-be-perrormed-on 

a--~arm--or--ranen,--or--Eor--bro~er--or--salesman--ser•~ees 

performed--~"der--a--iieenee--±sstted--hy-the-board-of-realty 

re~ttlation,-o~-£or-ser~iees-ae-a-d±reet--seller--en9a9ed--±" 

the--sale-o£-coneHmer-prodttcts-to-ettetomers-primarily-in-the 

home, except as provided in subsection (3); 

(e) employment of a broker or salesman performing 
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under a license issued by the board of realty regulation; 

(f) employment of a direct seller engaged in the sale 

of consumer products, primarily in the customer's home; 

t@tlgl employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

tft~ employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

t9tlil employment with any railroad engaged in 

interstate commerce, except that railroad construction work 

shall-be is included in and subject to the provisions of 

this chapter; 

thtlil employment 

referee, or judge, at 

unless the person is 

district. 

as an official, including a timer, 

a school amateur athletic event, 

otherwise employed by a school 

(3) A sole proprietor~ or ~ working member of a 

partnership who holds himself out or considers himself an 

independent contractorL en~--whe--is~-ne~--een~~aetinq--£o~ 

agr±ettl~u~ai-~er~±ee~-to-be-per£ormed-on-~-£~rm-or-raneh7-or 

for--broker-~or--~aie~men-serY±ees-p~rfo~me~-tlnOer-a-i±eense 

±~~tleft-~y-the-board-o£-reeity-regttiation7-or-£or-~erv±ee~-e~ 

8-d±ree~-~eiier-enge9e~-±n-the-~aie-o£-eon~tlmer-prodtlet~--to 

etl5to~r~--pr±mar±iy--±n--the--home must elect to be bound 
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the provisions of 

but he may apply to the 

division for an exemption from the Workers' Compensation Act 

for himself. The application must be made in accordance with 

the rules adopted by the division. The division may deny the 

application only if it determines that the applicant is not 

an independent contractor. When an application is approved 

by the division, it is conclusive as to the status of an 

independent contractor and precludes the applicant from 

obtaining benefits under this chapter. 

(41 1a1 A private corporation shall provide cover~ 

for its officers and other employees under the provisions of 

compensation plan No. 1, 2, or 3. However, pursuant to such 

rules as the division promulgates and subject in all cases 

to approval by the division, an officer of a private 

~ation may elect not to be bound as an employee under 

this chapter by giving a written notice, on a form provided 

by the division, served in the following manner: 

(i) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer and the 

d i vis J:_~f! .!____2_£ 

{ii) if the employer has elected to be bound b~~ 

provi§:~?_I_:l? __ of cc:_m_pensation plan No. 2 or 3, by delivering 

the notice to the board of dir_'=--~t~r-~--~f __ the emoloyer, the 
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division, and the insurer. 

(b) If the employer changes plans or :1.nsurers, the 

officer's previous election is not effective and the officer 

shall again serve notice as provided if he elects not to be 

bound. 

{c) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection (4)(a) under oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

f4t~ Each employer shall post a sign in the 

workplace at the locations where notices to employees are 

normally posted, informing employees about the employer's 

current provision of compensation insurance. A workplace is 

any location where an employee performs any work-related act 

in the course of employment, regardless of whether the 

location is temporary or permanent, and includes the place 

of business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 
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division, and posted by employers in accordance with rules 

adopted by the division. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation.'' 

Section 26. Section 39-71-407, MCA, is amended to 

read: 

.. 39-71-407. Liability of insurers -- limitations. ill 
Every insurer is liable for the payment of compensation, in 

the manner and to the extent hereinafter provided, to an 

employee of an employer it insures who receives an injury 

arising out of and in the course of his employment or, 1n 

the case of his death from such injury, to his 

beneficiaries, if any. 

(2) (a) An insurer is liable for an injury as defined 

in 39~71-119 if the claimant establishes it is more probable 

than not that: 

(i) a claimed injury has occurred; or 

(ii) a clai~ed injury aggravated a preexisting 

condition. 

(b) Proof that it was medically possible that a 

claimed injury occurred or that such clai~ed injury 

aggravated a preexisting condition is not sufficient to 

establish liability. 

{3) An employee who suffers an injury or __ dies while 

traveling is not covered by this ch~pter unless: 
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(a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part, or condition, of the 

employment; or 

{b) the travel is required by the employer as part of 

the employee's job duties. 

{4} An employee is not eligible for benefits otherwise 

payable under this chapter if the employee's use of alcohol 

or drugs not prescribed by a physician contributed to the 

cause of the injury or death. However, if the employer had 

knowledge of and failed to attempt to stop the employee's 

use of alcohol or drugs, this subsection does not apply." 

Section 27. Section 39-71-414, MCA, is amended to 

read: 

"39-71-414. Subrogation. ( 1) If an action is 

prosecuted as provided for in 39-71-412 or 39-71-413 and 

except as otherwise provided in this section, the insurer is 

entitled to subrogation for all compensation and benefits 

paid or to be paid under the Workers' Compensation Act. The 

insurer's right of subrogation is a first lien on the claim, 

judgment, or recovery. 

(2) (a) If the injured employee intends to institute 
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the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50% of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer's reasonable costs, 
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including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4} An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5) If the amount of compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee, the employee's 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the division shall determine what proportion of the 

settlement shall be allocated under subrogation. The 

division's determination may be appealed to the wer~er~~ 

eempen~a~~o"-;~dge board. 

(6) (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party_,recovery combined. 

The insurer may subrogate against the entire settlement or 

award of a third party claim broug~t by the claimant or his 

personal representative, without regard to the nature of the 

damages. 

1£1_ If no survival action exists and the parties re~ch 

a settlement of a wrongful death claim without appo~tionment 

of damages by a court or jl!_!"Y, the insurer may sub_rogate 

against th~ entire settlement amount, without regard to the 

-43-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

parties' apportionment of the damaqes, unless the insurer is 

a party to the settlement agreement." 

Section 28. Section 39-71-502, MCA, is amended to 

read: 

"39-71-502. Creation and purpose of uninsured 

employers' fund. There is created an uninsured employers' 

fund. The purpose of the fund is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would have received if the employer had been 

properly enrolled under compensation plan No. l, 2, or 3L 

except as provided in 39-71-503(2)." 

Section 29. Section 39-71-503, MCA, is amended to 

read: 

P]9-7l-503. Administration of fund. (1) The division 

shall administer the fund and shall pay all proper benefits 

to injured employees of uninsured employers. 

(21 Prop~r--~ttrpi~~~~--e~d--re~~r~~~-8ha~~-be-~@p~-~or 

th~-~tt~d~ Surpluses and reserves shall not be kept for the 

fund. The division shall make such payments as it considers 

~priate as funds become available from time to time. The 

payment of weekly disability benefits takes preference over 

the payment of medical benefits. No lump-sum payments of 

future projected benefits, including impairment awards,~ 

be made from the fund. The board of investments shall invest 

the moneys of the fund. The cost of administration of the 
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fund shall be paid out of the money in the fund." 

Section 30. Section 39-71-605, MCA, is amended to 

read: 

"39-71-605. Examination of employee by physician -­

effect of refusal to submit to examination -- report and 

testimony of physician-- cost. (1) (a) Whenever in case of 

injur.y the right to compensation under this chapter would 

exist in favor of any employee, he shall, upon the written 

request of his-empleyer-er the insurer, submit from time to 

time to examination by a physician or panel of physicians, 

who shall be provided and paid for by such employer--or 

insurer, and shall likewise submit to examination from time 

to time by any physician or panel of physicians selected by 

the division o~-8"y-m~m~~~-o~-examiner-or-ref@r@e-~ft~~~o£. 

(b) The request or order for such examination shall 

fix a time and place therefor, due regard being had to the 

convenience of the employee and his physical condition and 

ability to attend at the time and place fixed. The employee 

shall be entitled to have a physician present at any such 

examination. So long as the employee, after such written 

request, shall fail or refuse to submit to such examination 

or shall in any way obstruct the same, his right to 

compensation shall be suspended. Any physician or panel of 

physicians employed by ene--emp~oy~r, the ~nsurer 7 or the 

division who shall make or be present at any such 
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examination may be required to testify as to the results 

thereof. 

(2) In the event of a dispute concerning the physical 

condition of a claimant or the cause or causes of h±~ the 

injury or disability, if any, the division, at the request 

of the claimant;-~m~~eyer; or insurer, as the case may be, 

shall require the claimant to submit to such examination as 

it may deem desirable by a physician or panel of physicians 

within the state or elsewhere who have had adequate and 

substantial experience in the particular field of medicine 

concerned with the matters presented by the dispute. The 

physician or panel of physicians making the examination 

shall file a written report of findings with the division 

for its use in the determination of the controversy 

involved. The division shall pay the physician or panel of 

physicians for the examination and shall be reimbursed by 

the party who requested it. 

{3) This section does not apply to impairment 

evaluations provided for in {section 39).'' 

Section 31. Section 39-71-611, MCA, is amended to 

read: 

"39-71-611. Costs and attorneys' fees payable on 

denial of claim or termination of benefits later found 

compensable. In-the-eve~t-an-instlrer-den±~s-l±Hb±l±ty-£or--a 

ei8±m--£or--eempen~~tion-or-terminate~-eom~en~et±en-bene£±ts 

-46-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

~nd-the-ciaim-i~-~ater-adjodged-eompensabie-by-~he--work~r~~ 

eompe"s8t~on--j~d~e--or--on--a~peai,--the--in~tlrer-shaii-pay 

rea~onab±e-eost~-~nd-attorney~~-ree~-a~-e~~abi~shed--by--the 

workers~--com~e"~at±on--;~~9e• {1) The insurer shall~ 

~easonable costs and attorney fees as established by the 

hearing examiner, board, or court if~ 

{a} the insurer denies liability for a claim for 

compensation or terminates compensation benefits; 

(b} the claim is later adjudged compensable by the 

hearing examiner, board, or court; and 

(C) the hearing examiner, board, or court determines 

that the insurer's actions in deny_i_!!_g _ liaQ__!l~ty or 

terminating benefits were unreasonable. 

(2) A finding of unreasonableness against an insurer 

made under this section does not constitute a finding that 

the insurer acted in bad faith or violated the unfair trade 

practices provisions of Title 33, chapter 18.'' 

Section 32. Section 39-71-612, MCA, is amended to 

read: 

"39-71-612. Costs and attorneys' fees that may be 

assessed against an ~mpiey~~--or insurer by---werJters~ 

eempe"sat%on--;tt~ge. {1) If an employ~r-o~ insurer pays or 

~ender~ submits a written offer of payment of compensation 

under chapter 71 or 72 of this title but controversy relates 

to the amount of compensation due, the case is brought 
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before the work:er~.1.--eoMpeM~at-i-on--j1:1dge hear inq examiner_ __ ~ 

board, or court for adjudication of the controversy, and the 

award granted by-the-jud9e is greater than the amount paid 

or tendered offered by the empioyer-o~ insurer, a reasonable 

attorney's fee and costs as established by the worker~~ 

eompen~e~ion--jttdge hearing exarnin~r, boardr or court if the 

case has gone to a hearing may be awe~Oerl--by--the--j~dge 

assessed against the insurer in addition to the amount of 

compensation. 

t~t--When-an--~ttorney~~--~ee--t~--awarded--aqain~~--an 

emproyer--or-±n~urer-tlnder-th±~-~eceion-there-may-be-~urther 

a~~e~~ed-aga±ft~t-the-empleyer-or-in~~~e~--reaeonab%e--co~t~, 

fee~,--and--Mi%eage--for--nece~~ary--witne~ses--a~~en0ing--a 

hea~±ng-on-the-eiaima"t.l.e-behaifo-Both-the-neeessity-for-the 

w±t"ess-end-the-reaeonab~eness-of-the-fee~-mu~~-ee--approyed 

by-the-wor~ers.1.-eompeneation-j1:1dgeo 

{2) An award of attorneys' fees and costs under 

subsection {1) may only be made if it is determined that the 

actions of the insurer were unreasonable. Any written offer 

of payment made 30 days or more before the date of hearing 

must be considered a valid offer of payment for the ourposes 

of this section. 

{3} A finding of unreasonableness against an insurer 

~~de under this section does not constitute_a finding that 

the insurer acted in bad faith or violated the unfair trade 
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practices provisions of Title 33, chapter 18." 

section 33. Section 39-71-613, MCA, is amended to 

read: 

''39-71-613. Regulation of attorneys' fees 

forfeiture of fee for noncompliance. (1) When an attorney 

represents or acts on behalf of a claimant or any other 

party on any workers' compensation claim, the attorney shall 

submit to the division a contract of employment, on a form 

provided by the division, stating specifically the terms of 

the fee arrangement between the attorney and the claimant. 

{2) The administrator of the division may regulate the 

amount of the attorney's fee in any workers' compensation 

case. In regulating the amount of the fee, the administrator 

shall consider~ 

(a) the benefits the claimant gained due to the 

efforts of the attorney: 

i£1 the time the attorney was required to spend on the 

case7L 

i£l the complexity of the case71 and 

~ any other relevant matter the administrator may 

consider appropriate. 

(3) If an attorney violates a provision of this 

section, a rule adopted under this section, or an order 

fixing an attorney•s fee under this section, he shall 

forfeit the right to any fee which he may have collected or 

-49-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

been entitled to collect." 

Section 34. Section 39-71-614, MCA, is amended to 

read: 

"39-71-614. Calculation of attorney fees 

limitation. (1) The amount of an attorney's fee assessed 

against an employ~~-er insurer under 39-71-611 or 39-71-612 

must be based exclusively on the time spent by the attorney 

in representing the claimant on the issues brought be£o~e 

the--wor~er~L--eompeftsat±oft--;cdge to hearing. The attorney 

must document the time spent a~d-4~ve-the--dee~mentat~on--to 

the--;~d~e, but the hearing examiner, board, or court is not 

bound by the documentation submitted. 

~ The ;~d4e hearing examiner, board, or court, shall 

determine a reasonable attorney fee and assess costs. He--±~ 

~et--be~ftd-by-the-dee~me~tet~o~-~~bm~t~ed-to-h±m. The hourly 

re~-the-;adge-appiies rate applied to the time spent must be 

based on the attorney's customary and current hourly ~ee 

rate for legal work performed in this state, subject to a 

maximum established by the division. 

t%t1ll This section does not restrict a claimant and 

an attorney from entering into a contingency fee arrangement 

under which the attorney receives a percentage of the amount 

of compensation payments received by the claimant because of 

the efforts of the attorney. However, an amollnt equal to any 

fee and costs assessed against an empioyer-o~ insurer under 
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39-71-611 or 39-71-612 and this section must be deducted 

from the fee an attorney is entitled to from the claimant 

under a contingency fee arrangement.'' 

NEW SECTION. Section 35. Employer not to terminate 

worker for filing claim -- preference -- jurisdiction over 

dispute. (1) An employer may not use as grounds for 

terminating a worker the filing of a claim under this 

cha~ter or chapter 72 of this title. 

{2) If an injured worker is capable of returning to 

work within 2 years from the date of injury and has received 

a medical release to return to work, the worker must be 

given a preference over new hires for a comparable position 

that becomes vacant within such 2-year period if: 

(a) the position is consistent with the worker's 

physical condition and vocational abilities; and 

{b) the worker is substantially equally qualified as 

other applicants. 

(3) This preference applies only to employment with 

the employer for whom the employee was working at the time 

the injury occurred. 

{4) The division, department~ and board do not have 

jurisdiction to administer or resolve a dispute under this 

section. Exclusive jurisdiction is with the district court. 

Section 36. Section 39-71-701, MCA, is amended to 

read: 
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"39-71-701. Compensation for injuries producing 

temporary total disability. (1) Subject to the limitation in 

39-71-735, a worker is eligible for temporary total 

disability benefits when the worker suffers a total loss of 

wages as a result of an injury and until the worker reaches 

maximum healing. 

(2) The determination of temporary total disability 

must be supported EY a preponderance of medical evidence. 

titill Weekly compensation benefits for injury 

producing total temporary total disability shall be 66 2/3% 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shall not exceed $~re-eeginnin9 

a~±y-i,-i9T37-Be9inning-a~iy-±,--±974T--the--~ximtlm--wee~±y 

eempen~8t±on--bene£its--shell-net-e~eeed the state's average 

weekly wage. ~oto±--temporary Temporary total disability 

benefits shall be paid for the duration of the worker's 

temporary disability. The weekly benef_it amount may not be 

adjusted for cost of living as provided in 39-71-702(5). 

t~ti!l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury~ the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is tu 

be calculated from the date of the disability social 
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security entitlement. 

(5) Notwithstanding subsection (3), beginning July 1, 

1987, through June 30, 1989, weekly compensation benefits 

for temporary total disability may not exceed the state's 

average weekly wage of $299 established July 1, 1986." 

Section 37. Section 39-71-702, MCA, is amended to 

read: 

"39-71-702. Compensation for inj~ri~s----p~od~eing 

permanent total permenene disability. (1) If a wo~ker is no 

longer temporarily totally disabled and is unable to return 

to work due to injury, after exhausting all options set 

forth in (section 51}, the worker is eligible for permanent 

total disability benefits. Such benefits must be paid for 

the duration of the worker's permanent total disability, 

subject to 39-71-710 and [section 62]. 

(2) The determination of permanent total disability 

must be supported by a preponderance of medical evidence. 

titill Weekly compensation benefits for an injury 

p~od~ein~--totei--permanent resulting in permanent total 

disability shall be 66 2/3\ of the wages received at the 

time of the injury. The maximum weekly compensation benefits 

shall not exceed the state's average weekly wage. ~ota% 

perma"ent-diseb±i~ty-bene£±ts-sherr-be-pe±d-rer-tne-dtlr8tion 

o£-ta~-wor~eri~-totai-permanent-d~~ab~r±ty~ 

t%tl!l In cases where it is determined that periodic 
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disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July 1 after 104 weeks 

of permanent total disability benefits have been paid, and 

each succeeding July 1. A worker may not receive more that 

10 such adjustments. The adjustment must be the percentage 

increase, if any, in the state's average weekly wage as 

adopted by the division over the state's average weekly wage 

adopted for the previous year, or 3%, whichever is less. 

l§l_ Notwithstanding subsection (3), beqinning July 1, 

1987, through June 30, 1989, the maximum weekly compensation 

benefits for permanent total disability may not exceed the 

state's average weekly wage of $299 established July 1, 

1986." 

Section 38. Section 39-71-703, MCA, is amended to 

read: 

11 39-71-703. Compensation for injuries causing partial 

disability. {l) W~~~Ty--eemp~nsatton--be~e£it~--for--±n;tl~Y 

prodtlein9--p8rt±at-dt~abir±ty-sneTT-ee-66-~f3~-~£-the-eettlai 
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dim~~~~~on-±n-the--wo~~e~~~--ea~n~ng--eapaei~y--mea~ttre~--~n 

doliars,---e~e;eet--to--a--max±m~m--weekiy--eompeneat±on--o£ 

one-ha%£-the-stateis-average-wee~iy-wage7 

t~t--The-eom~enea~ion-shall-be-paid-dttr±n9--tne--per±od 

o£-d±saftiiityt-not-exceeding,-however7-599-weeks-in-ease~-of 

partia±---di~ebiiityo---However,--eompen~ation--for--partia± 

dieabiiity-resttiting-£rom-the--!oes--o£--or--injttry--to--any 

member--sha%1--not--be-payabie-for-a-greater-n~mber-o£-wee~s 

than-is-speei£ied-±n-39-~i-~9S-£or-the-loss-o£--the--membero 

A worker who has reached maximum healing and is not eligible 

for permanent total disability benefits but who has a 

medically determined physical restriction as a result of a 

work-related injury may be eligible for an impairment award 

and wage supplement benefits as follows: 

~The following procedure must be followed for an 

impairment award: 

(i) Each percentage point of impairment is compensated 

in an amount equal to 5 weeks times 66 2/3% of the wages 

received at the time of the injury, subject to a maximum 

compensation rate of one-half of ~he state's average weekly 

wage. 

(ii) When a worker reaches maximum healing, an 

impairment rating is rendered by an impairment evaluator as 

provided for in [section 39]. Impairment benefits are 

payable beginning the date of maximum heal~ 
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(iii) An impairment award may be paid biweekly or in a 

lump sum, at the discretion of the worker. Lump sums paid 

for impairments are not subiect to the requirements set 

forth in 39-71-741, except that lump-sum conversions for 

benefits not accrued may be recouped by the insurer as set 

forth in 39-71-741(3). Benefits not accrued may be reduced 

to present value at the rate set forth by the division in 

39-71-741(3)(~ 

(iv) If a worker becomes eligible for permanent total 

disability benefits, the insurer may recover any lump-sum 

advance paid to a claimant for impairment, as set forth in 

39-71-741(3). Such right of recovery does not applY to 

lump-sum benefits paid for the period prior to claimant's 

eligibility for permanent total disability benefits. 

(v) If a worker suffers additional injury, an 

impairment award.~ayable for the additional injury must be 

reduced by the amount of a previous award paid for 

impairment to the same part of the body, 

(b) The following procedure must be followed for a 

wage supplement: 

(i) A worker must be compensated in weekly benefits 

equal to 66 2/3% of the difference between the worker's 

actual wages received at the time of the injury and the 

wages the worker is qualified to earn in the worker's ~ 

pool, subject to a maximum compensation rate of one-half the 
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state's average weekly wage. 

(ii) Eligibility for wage supplement benefits begins at 

maximum healing and terminates at the expiration of 500 

weeks minus the number of weeks for which a worker's 

impairment award is payable, subject to 39-71-710. A 

worker's failure to sustain a wage loss compensable under 

subsection (l)(b)(i) does not extend the period of 

eligibility. However, if a worker becomes eligible for 

temporary total disability, permanent total disability, or 

total rehabilitation benefits after reaching maximum 

healing, the eligibility period for wage supplement benefits 

is extended by any period for which a worker is compensated 

by those benefits after reaching maximum healing. 

(2) The determination of permanent partial disability 

must be supported by a preponderance of medical evidence. 

(3) Notwithstanding subsections (1) and (2), beginning 

July 1, 1987, through June 30, 1989, the maximum weekly 

compensation benefits for permanent partial disability may 

not exceed $149.50, which is one-half the state's average 

weekly wage established July 1, 1986.'' 

NEW SECTION. Section 39. Impairment evaluation 

ratings. (1) ~he division shall appoint impairment 

evaluators under division rules 

qualifications of evaluators 

examinations. An evaluator must 
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under Title 37, chapter 3. The division may seek nominations 

from the board of medical examiners. 

(2) An impairment rating: 

(a) is a purely medical determination and must be 

rendered by an impairment evaluator after a claimant has 

reached maximum healing; 

(b) must be based on the current edition of the Guides 

to Evaluation of Permanent Impairment published by the 

American medical association; and 

(c) must be expressed as a percentage of the whole 

person. 

(3) The procedure for obtaining an impairment rating 

is as follows: 

(a) On request of the claimant, insurer, or treating 

physician, the division shall direct a claimant to an 

evaluator for a rating. The evaluator shall: 

(i) evaluate the claimant to determine the degree of 

impairment, if any, that exists due to the injury; and 

(ii) submit a report to the division, the claimant, and 

the insurer. 

(b) (i) Unless the following procedure is followed, 

the insurer shall begin paying the impairment award, if any, 

within 30 days of the evaluator•s mailing of the report. 

(ii} Either the claimant or the insurer, within 15 days 

after the date of mailing of the report by the first 
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evaluator, may request that the claimant be evaluated by a 

second evaluator. If a second evaluation is requested, the 

division shall direct the claimant to a second evaluator, 

who shall determine the degree of impairment, if any, that 

exists due to the injury. 

(iii) The reports of both examinations must be 

submitted to a third evaluator, who may also examine the 

claimant or seek other consultation. The three evaluators 

shall consult with one another and then the third evaluator 

shall submit a final report to the division, the claimant, 

and the insurer. The final report must state the degree of 

impairment, if any, that exists due to the injury. 

(iv) Unless either party disputes the rating in the 

final report as provided in subsection (5), the insurer 

shall begin paying the impairment award, if any, within 45 

days of the date of mailing of the report by the third 

evaluator. 

(4) The cost of an impairment evaluator is assessed to 

a worker's insurer, except that the cost of obtaining the 

final report of the second and third evaluator is assessed 

to the requesting party. 

(5) A party may dispute a final impairment rating 

rendered under subsection (3)(b)(iii) by filing a petition 

with a hearing examiner within 15 days of the evaluator's 

mailing of the report. 
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(6) An impairment rating rendered under subsection (3) 

is presumed correct. This presumption is rebuttable. 

Section 40. Section 39-71-704, MCA, is amended to 

read: 

''39-71-704. Payment of medical, hospital, and related 

services. (1) In addition to the compensation provided by 

this chapter and as an additional benefit separate and apart 

from compensation, the following shall be furnished: 

(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, ~easonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or 

eyeglasses, prescription contact 

repair 

lenses, 

prescription 

prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, shall be established 

annually by the workers' compensation division and become 

effective in January of each year. The maximum fee schedule 

must be adopted as a relative value fee schedule of medical, 
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chiropractic, and paramedical services, with unit values to 

indicate the relative relationship within each grouping of 

specialties. Medical fees must be based on the median fees 

as billed to the state compensation insurance fund during 

the year preceding the adoption of the schedule. 

division shall adopt rules establishing relative 

values, groups of specialties, the procedures insurers 

The 

unit 

must 

use to pay for services under the schedule, and the method 

of determining the median of billed medical fees. These 

rules shall be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginning January 1988, the division shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of approval. 

The division may coordinate this ratesetting function with 

other public agencies that have similar responsibilities. 

(4) Notwithstanding subsection (2}, be9i..!!I]_~_I].9 Jan~a__!_Y 

1, 1988, and end~January 1990, the maximum fees payable 

~ insurers must be limited to the relative value fee 

schedule established in January 1987. Notwithstanding 

~ubsection (3), the hospital rates payable b~ insurers must 

be limited to those_~~! in January 1988, until December 31, 

19~" 

section 41. Section 39-71-708, MCA, is amended to 
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read: 

11 39-71-708. Compensation for disfigurement. (1) The 

division may award proper and equitable ~~~emft±~y benefits 

for serious face, head, or neck disfigurement, not to exceed 

$2,500, in addition to 8My-other-indemni~y benefits payable 

under 39-7%-795,-39-7%-796,-eF-39-7%-797 39-71-703, 

(2} No payment under this section shall be in lieu of 

the separate benefit of medical and hospital services a~d or 

of any benefits paid under 39-71-701 for temporary total 

disability." 

Section 42. Section 39-71-710, MCA, is amended to 

read: 

"39-71-710. Termination of total--d~sebili~y benefits 

upon retirement. 1!1 If a claimant is receiving total 

disability or rehabilitation compensation benefits and the 

claimant reee~~e~--retirement is eligible to receive social 

security retirement benefits or-di~abi±ity--~oeial--seetlrity 

bene~~t~--peid--to--the--eieiment--ere--eonverted--by-lew-to 

retireme"~--bene~it~, the claimant is considered to be 

retired and--no--lon~er--in-the-o~en-labor-market. When the 

claimant is considered retired, the liability of the insurer 

is ended for payment of !ltH~h wage supplement, perman_~_r:!_~ 

total, and rehabilitation compensation benefits. P~i~ 

~~e~~e~-de~~--ftet--app±y--te--~ermeneftt--pa~t±et--~±~oO±t±ty 

b~nefits.--Med±eai--benef±t~--e~e--exp~e~~iy-re~erved-te-t~~ 
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e±8ime"t• However, the insurer remains liable for temporary 

total disability benefits, any impairment award,.and medical 

benefits. 

11> If a claimant who is eligible to receive social 

security r~tirement benefits and is gainfully employed 

suffers a work-related injury, the insurer retains liability 

for temporary total disability benefits, any impairment 

award, and medical benefits." 

NEW SECTION. Section 43. Benefits not due while 

claimant is incarcerated. A claimant is not eligible for any 

disability or rehabilitation compensation benefits while the 

claimant is incarcerated as the result of conviction of a 

felony. The insurer remains liable for medical benefits. No 

time limit on benefits otherwise provided in this chapter is 

extended due to a period of incarceration. 

Section 44. Section 39-71-721, MCA, is amended to 

read: 

"39-71-721. Compensation for injury causing death 

limitation. (l) ~If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of the deceased,-as-the-ease-may-be, is entitled 

to the same compensation as though the death occurred 

immediately following the injury,--h~t--the--peried--dttrin~ 

w~~eh--the--deoth--benefit--~s--paid-ehari-be-redueed-by-the 

period-d~ring-er-for-whieh-eompeneation--vae--~aid--£or--the 
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in;tJry. A beneficiary's eligibility for benefits commences 

after the date of death. -------

(b) The insurer is entitled to recover any 

~erpayments or compensation paid in a lump sum to a worker 

prior to death but not yet recouped. The insurer shall 

recover such payments from the beneficiary'~ biweekly 

paymen~s as provided in 39-71-741~ 

(2) To beneficiaries as defined in ~~b~ectione~-t~ttet 

tbroagb---trttdt---~•---39-,%-±±6 39-71-ll"llli~L- through 

39-71-116{2)(d), weekly compensation benefits for an injury 

causing death are comptlted--e~ 66 2/3% of the decedent's 

wages. The maximum weekly compensation ee~efite benefit may 

not exceed the state's average weekly wage. The minimum 

weekly compensation £or-deeth benefi~ is 50% of the state 1 s 

average weekly wage, but in no event may it exceed the 

decedent's actual wages at the time of his death. 

{3) To beneficiaries as defined in s~bsectione~-t~ttet 

and-trttft-~f-39-~%-±±6 39-71-116(2)(e) and 39-71-116(2)(f), 

weekly benefits must be paid to the extent of the dependency 

at the time of the injury, subject to a maximum of 66 2/3% 

of the decedent's wages, The maximum weekly compensation may 

not exceed the state•s average weekly wage. 

(4) If the decedent leaves no beneficiary as defined 

in 39-71-116(2), a lump-sum payment of $3,000 must be paid 

to the decedent's surviving parent or parents. 
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(5) If any beneficiary of a deceased employee dies, 

the right of such beneficiary to compensation under this 

chapter ceases. Death benefits must be paid to a widew-··or 

widower--£or--l±£e--o~-unt±i-r~merr±ageT-and-±n-~h~-event-e£ 

remarr±a~eT-i-years~-bene£its-m~st-be-paid-±n-a-%ttmp-sttm--to 

the--w±dow--or--w±dewer. surviving spouse for 500 weeks 

subse'guent to the date of the deceased employee's death or 

until the spouse's remarriage, whichever occurs first. After 

benefit payments cease to a surviving spouse, death benefits 

must be paid to beneficiaries, if any, as defined in 

39-71-116(2)(b) through 39-71-116(2)(d). 

(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116(2). 

(7) Benefits paid under this section may not be 

adjusted for cost of living as provided in 39-?!~702. 

1!1_ Notwithstanding subsections {2) and (3), beginning 

July 1, 1987, through June 30, 1989, the m_a~!mum __ weekly 

~ompensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 established 

July 1, 1986. Beginning July 1, 1987, through June 30, 1989, 

the minimum ~ee~_!y_-· compensation for injury causing death 

~hall be $149.50, which is SO\ of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death." 

Section 45. Section 39-71-736, MCA, is amended to 
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read: 

"39-71-736. Compensation from what date paid. 1!l 

1!1 No compensation may be paid for the first 5 ~ days loss 

of wages due to an injury. l£-lo~~-o£-wa9e~-eon~in~es-£o~ 

more-than-5-day~T-eompe~~etion-~hft%~-be-pe±d-from--the--da~e 

o~--inj~rya A claimant is eligible for compensation starting 

with the 7th day of wage loss. 

~ However, separate benefits of medical and hospital 

services shall be furnished from the date of injury. 

i~_For the purpose of this section, an injured worker 

is not considered to have._~ wage los_~. i_!__ ____ the worker is 

receiving sick leave benefits, except that each day for 

which the worker elects to receive sick leave _c_E~nt:~ ___ _!_~ 

toward the 6-day waiting period." 

Section 46. Section 39-71-737, MCA, is amended to 

read: 

"39-71-737. Compensation to run consecutively 

exceptions. (l) Compensation shall run consecutively and not 

concurrently, and payment shall not be made for two classes 

of disability over the same period except that ~ndemn±ty 

bene£±~~--ttnder--39-7l-195--eftrotlqh--39-~l-~99-and-tem~orary 

totai--di~ability--be~efit~--may---be---p~id---eonettrrently~ 

Howe~er 7--~tlb;eee--to--ene--p~o~i~ion~--o£--39-~l-?4l 7 --th±~ 

~eetion-does-not-pre~ent~ 

tat--the--payment--of--a--ltlmp-stlm--ad~anee--~ettlement 
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~qatne~---prej~eted---£~tttre---permonent--pert±ei--indemniey 

bene£its-wh±le--o--e%oimant--is--reeei¥ing--temperary--tota± 

dieahility-benefite7-or 

tbt--a-settlement-ef-a-eombination-o£-different-ela~see 

of-dieability-benef±ts-into-a-lttmp-ettm-or-into-a-eombination 

o~-periodie-and-lttmp-~~m-paymentso 

trt--A--eontroverey--between--a-elaimant-and-an-ins~rer 

regarding-a-eettlement-ettthorized-ttnder-this--sect±on--ie--a 

diepttte--£or--whieh--the--wor~ere~--eompeneat±on--j~dge--hae 

jttrisdietion-to-ma~e-a-determinat±ono impairment awar4? and 

auxiliary rehabilitation benefits may be paid concurrently 

with o~~e~ classes of benefits, and wage supplement and 

partial rehabilitation benefits may be paid concurrently." 

Section 47. Section 39-71-741, MCA, is amended to 

read: 

"39-71-741. Compromise settlements and lump-sum 

payments -- ~~.~~ion-apprevol-reqnired limitation. tlt--~he 

b~week%y--payme"ts--provided--for--in--thi~--ehepter--may-be 

eon~erte~r-in-whole-or-in-part7 --ineo--a--lttmp-sum--paymento 

Regardiess--of-the-date-o£-the-±n;nry-or-o£-a-prior-inmp-~um 

payme"tr-a-lnmp-~um-eonver~ion-o£-permanene--eota%--b±weekiy 

payment~--awar~e~--or--paid-after-April-%57-1985 7-must-eqttai 

the-e~timate~-present-vaiue-of-the--totai--Hnp8id--permanent 

total--biweek%y--payments,-a~~ttmin9-interest-at-i,-per-year7 
compoun~ed-aftnttaily,--unle~~--the--conversion--improves--the 
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financial--eondition--ef--the--wor~er-or-hi~-beneficiary7-as 

provided-in-~ubsection-t~ttbto-t£-the-estimated-dnration--of 

the--eompensation-per~oa-~~-the-rematfting-iife-ex~eeteftey-o~ 

the-ciaiman~-or-the-eieimaftt~~--beneficiary7 --the--rematnin~ 

%ife--expeetaney-must-be-determined-by-~~in9-the-most-recent 

~eble-of-iife-expeeteney-in-year~-as-publtshed-by-~he-Sn±ted 

S~ete~-national-eeftter-for-health-~tatis~icso 

tit--~he-eon~ersion-een-oniy-be-maee-upon--the--written 

appiieation---of---the---inj~red---wor~er--or--the--worKerL~ 

beneficiary,--with--the--eoneurrenee--of--the--in~urer,--and 

appro~a%--o£--the--eon~erston-re~~s-in-the-dt~eretion-of-the 

divi~ioft-as-to-the-emettnt-of-the-!ump-~nm--payment--ene--the 

advi~ability-of-the-con~ersiono-ft-~~-pre~ttmed-that-b~we~~±y 

payment~--are--in--the--best--intereets-ei-the-worker-or-hi~ 

benefieiaryo-~he-eppro~ai-or-award-of-a-lump-sttm--eonversion 

by--the--divisioft-or-the-workers~-eompen~ation-;udqe-must-be 

the-exeeption 7 -not-the-rule,-and-may-be-given--on%y--if--the 

worker--or--h±s-benefieiary-demonstrates-tha~-his-ability-to 

s~etain-himself-finaneialiy-is-more-probabie-with-a-who±e-or 

partia%-inmp-sum-eonversion-than-vith-~he-biweeKly--payment~ 

and--his--other-avaiiabie-resoureeso-~he-followinq-proeedure 

mttst-be-used-by-the-eivision-and-the--wor~er~~--compensaeion 

jtlege--in--determining--whether--a--lump-sttm--eonversion--of 

permane~t--to~el--biw~eKiy--payment~--w±ll--be--approved--or 

owo~ded~ 
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tat--~he--di!~erenee--be~ween--the--preeent--diseoanted 

vaiae-oE-8-%ttmp-sum-end-the-£~tare--vaitte--o£--the--biwee~ly 

paymeftt&--eannot--be--the--only--~reands--eor--appro¥ing--or 

awarding-a-iamp-s~m-eonversiono 

tbt--A-lttmp-sam-eon•ersion-that-improves-the--finaneia% 

eondition--o!--the-worker-or-his-bene£ieiary-over-what-woa~d 

ha•e-been--reasonably--expeeted--had--the--worker--not--been 

in;ared--or--d±ed--ean--be--approved--o~-awarded-only-if-the 

lttmp-sam-eonversion-is-limited-to-the-parehase-priee-to--the 

±nsttrer--o£--an--annttity-that-woald-yield-an-amottnt-eqaal-to 

the-biweekly-bene£tts-paya~ie-e¥er-ehe-estimated-d~r8e~oft-of 

the-eompensatio"-period.-~he-wer~er-or-his-be~e£~etary--m~st 

demonstrate--the--rinafte±ai--eenditien--that-woa%d-have-been 

rea~o~ab%y-expeetedr--taking--i~to--cons~deration--his--aqe7 

edacation7--wer~-ex~erieneer-and-pro~ab%e-job-promotions-ane 

pay-inerea~e~• 

tet--ff-the-existing-dei±nqttent--or--o~tstand±ng--debts 

are-~sed-as-grottnds-for-a-iHmp-s~m-eon~ersionr-the-wor~er-or 

h±s--bene£±ciary--mHst-demonstrate-throHgh-a-debt-manaqement 

pian-that-a-lDmp--s~m--for--that--p~rpose--is--neeeseary--to 

sttsta±n-himseif-£inaneially• 

tdt--ff--a--bttsinese--ventHre--is-ttsed-as-~rottnds-for-a 

Tamp-sam-eonversion,-the--worker--or--hie--bene£tetary--m~st 

demonstrate-throttgh-a-bnsiness-plan-that-a-iamp-eHm-for-that 

pttrpose--i~--neeeeeary--to-sttsta±n-himeeir-f±nane±aiiy•--~he 
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basiness-plan-mttet-a~-leae~--shew--the--fea~ihi%i~y--o£--the 

~tl~±neee,-g~ven-the-market-condi~ions-in-the-ineended-merket 

area7--and--ehe--eash--that--wil%--be--avaiiable-te-him-on-a 

biweekiy-basis--a£~er--s~art-tlp--eoets--and--ether--bttsine~s 

expen~es--are-eeneidered-thrott9hoat-the-expected-li£e-e£-the 

~entcre. 

t3t--%£-the-divi~±on--£±nds--that--an--appiieation--for 

~tlmp-sam--eonver~ion--doee--not--aeeqaateiy--demonstrate-the 

ability-o£-the-wor~er-or-hi~-bene£ieiary-to-~a~ta±n--h±m~eif 

finaneiaiiyr--~he--d±•±sion--may--orderT--at--the--±nearer~e 

expeneer--£±nanc±al,--medieal7--voeat±ona!---rehabii±tation7 

ed~eationair---or--other--evai~ative--ettldies--to--determine 

whether-a-lttmp-sttm-conversion-ie-in-the-best-interest-o£-the 

worker-or-his-bene£ie±ary. 

t4t--~he--d±~±sion--has--£ttii--power 7 --attthority7 ---and 

jcr±sdietion--to--allow--and--approve--eomprom~ses-o£-eiaims 

Hnder-thie--ehapter.--Ail--settiements--and--eompromises--o£ 

eompensat±on--provided--in-th±s-ehapter-are-void-wi~hoct-the 

approva±-or-the-division.-Appro~ai-o£-the-di~is±on--mtlet--be 

±n--wr±tingo---The--divie±on--shaii--direetly--noti£y--every 

elaimant-of--any--d~vi~±on--ord~r--epprov±n~--or--denyin9--e 

elaimc~t~~-sett±ement-or-eomprom±~e-of-a-eiatm. 

tSt--A--eontrove~~y--between--a-eiaima~t-a~O-an-inetlr~r 

~~qa~d±ng-the-eon~e~~ion-o£-b~week~y-payment~---±~to--e--itlmp 

~am---ie---eone±de~ed--c--dispttte--ror--wh±eh--the--worker~~ 
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eompen~atio"-;~dge-has-j~risd±etion-~o-ma~e-e-det@~m±n8t±on. 

ill__~f a claimant and an insurer dispute the compensability 

of an injury, they may enter into a compromise and release 

settlement. In_such case, the insurer may make payment i~ a 

lump sum without meeting the requirements set forth in 

subsection (2). A compromise and relea~e settlement may_ not 

be reopened by the division, department, board, or court. 

After the insure~'s initial acceptance of liability for a 

claim, a claim may not be compromised and released. 

(2) Permanent total disability be~efits may be 

converted to a lump-sum payment. The total of _all lump-sum 

payments to a claimant may not exceed $20,000. A conversion 

may only be ma~e upon the written applicati9n of the inju~ed 

worker with the concurrence of the insurer. Approval of the 

lump-sum payment rests in the discre~ion of the division. 

The approval or award of a lump-sum payment_ by the division, 

board, or court must be the exception. It may be given only 

if the worker has demonstrated financial need that: 

(a) relates to the necessities of life or a 

self-employment venture as set forth in [section 62); and 

(b) arises sybseguent to the date of accident or 

arises because of reduced income as a result of the 

accident. 

(3} (a) An insurer may recoup any lump-sum payment 

am~rtized at the rate established by the division, prorated 
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biweekly over the projected duration of the compensation 

period. 

(b) The rate ad~ted by the division must be based on 

the average rate for United States 10-year treasury bills in 

the pr.~y_ious calendar year, rounded t9 the nearest whole 

number. 

(c} If the__£rojected compensation period is the 

claimal"!!::.'s lifetime, the life expectancy__rr.tust be determined 

by using the most recent table of life expectancy _ __i'_=? 

published by the United Stat.es national center for health 

statistics. 

(4) The division has full power, authority, _9-n_~ 

jurisdiction to allow and approve compromise settlements or 

lum~~sum payments agreed to by workers and insurers. All 

such compromise settlements and lump-sum payments a~e void 

without the approval of ___ _!~e division. Approval by the 

division must be in writing. The di~~sion shall directly 

notify a claimant of a division order approving or denying a 

claimant's compromise or lump~sum payment. 

(5) Subject to (section 23], a dispute between a 

claimant and an insurer regarding the conversion of b~weekly 

payments into a lump-sum payment is considered a dispute for 

which a hearing examiner has jurisdiction to make a 

determination .. If an insurer and a claimant agr~e to a 

compromise and release settlement under subsection (1) or to 
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a lump-sum payment under subsection {2) but the division 

disapproves, the parties may request the board to review the 

division's determination. 

(6) In addition to providing information to the 

division prior to division ~roval, a worker must agree, as 

a condition of receivinq a lump-sum payment, to provide any 

information regarding the expenditure of the lump-sum 

payment as the division may from time to time request." 

Section 48. Section 39-71-803, MCA, is amended to 

read: 

"39-71-803. Occupational deafness distinguished from 

traumatic loss of hearing. Occupational deafness as herein 

provided is distinguished from traumatic loss of hearingL 

which i~-governed-by-the-~pee±£ie-lo~~-~ehedttle-pro~ided-for 

~n-39-T%-795 may be compensated under parts 7 and 10 of this 

chapter .. " 

NEW SECTION. Section 49. Vefinitions. As used in this 

chapter, the following definitions apply: 

(1) "Board of rehabilitation certification'' means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners .. 

(2) ''Disabled worker'' means one who has a medically 

determined restriction resulting from a work-related injury 
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that precludes the worker from returning to the job the 

worker held at the time of the injury. 

(3) "I.W.R.P." means an individualized, written 

rehabilitation program prepared by the department of social 

and rehabilitation services. 

(4) ''Rehabilitation benefits'' means benefits provided 

in [sections 59 through 61) and 39-71-1003. 

( 5) "Rehabilitation provider'' means a rehabilitation 

counselor, other than the department of 

rehabilitation services, certified by the 

rehabilitation certification and designated by 

to the division. 

social and 

board for 

the insurer 

(6) "Rehabilitation services" consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7) (a) "Worker's job pool" means those jobs ty;>ically 

available for which a worker is qualified, consistent with 

the worker•s age, education, vocational experience and 

aptitude and compatible with the worker's physical 

capacities and limitations as the result of the ~orker's 

injury. Lack of immediate job openings is not a factor to 

be considered. 

(b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job is one either in a ce[ltral city that 
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has within its economically integrated geographical area a 

population of less than 50,000 or in a city with a 

population of more than 50,000 as determined by the 

division; or 

(ii) a statewide job is one anywhere in 

Montana. 

the state of 

Section 50. Section J9-71-1003, MCA, is amended to 

read: 

"39-71-1003. Eligibility for vocational rehabilitation 

expen5es benefit~--ttnder--chapter--not--affeeted------other 

expen~e~--poyeble. ~he-el±gibility-o£-any-±n;ttred-worker-to 

reee±ve-other-benef±t~-ttn~er-the-Worker~~--eompen~ation--Aet 

~~--~n--no--way--afEeeted--by--h±~-entranee-ttpon-a-eour~e-o£ 

voeationa%--rehabilitation--a~--herein--providedo--A--per~on 

undergoin9--vocationa~-rehabi%itation-mu~t-be-paid-~emporary 

tota%-di~abil~ty-benefitso-fn-add±t±on-~hereto,--he--may--be 

paid,-ttpon-the-certification-ef-the-department-o£-~ocial-and 

rehab~l~tation-serviee~-from-f~nds-here±n-provided~ 

t±t--his--aetuai-aftd-neee~~ary-travei-expen~e~-from-h±~ 

place-of-residence-to-the-place-of-training-and-return; 

tit--his-iivin9-expenses-vhile-in-train±ng-in-an-amount 

not-in-exeess-of-~59-per-week,-and 

t3t--his-expen~es-£or--tuitionT--book~ 7 --and--neee~~ary 

equipment-in-tra±ning7 

Upon certification by the department of social and 
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rehabilitation services,_ & disabled worker may be oaid 

vocational rehabilitation expenses from funds provid_ed in 

39-71-1004. in addition to benefits payable under the 

workers' Compensation Act.'' 

NEW SECTION. Section 51. Rehabilitation goals and 

options. (1) The goal of rehabilitation services is to 

return a disabled worker to work. with a minimum of 

retraining, as soon as possible after an injury occurs. 

(2) The first appropriate option among the following 

must be chosen for the worker: 

(a} return to the same position; 

(b) return to a modified position; 

(c) return to a related occupation suited to the 

claimant's education and marketable skills; 

(d) on-the-job training; 

(e) short-term retraining program (less 

months); 

than 24 

(f) long-term retraining program (48 months maximum); 

0[ 

(g) self-employment. 

(3) Whenever possible, employment in a worker's local 

job pool must be considered and selected prior to 

consideration of employment in a worker's statewide job 

pool. 

NEW SECT H !t·~ Section 52. Rehabilitation services 
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required and provided by insurers and the department of 

social and rehabilitation services. 11) 

services are required for disabled workers 

initiated by: 

Ia) an insurer by designating a 

provider and notifying the division; 

Rehabilitation 

and may be 

rehabilitation 

(b) the division by requiring the insurer to designate 

a rehabilitation provider; or 

(c) a disabled worker through a request to the 

division. The division shall then require the insurer to 

designate a rehabilitation provider. 

(2) Rehabilitation services provided under this part 

must be delivered: 

(a) through a rehabilitation counselor certified by 

the board of rehabilitation certification; 

(b) by a vocational rehabilitation counselor employed 

by the department of social and rehabilitation services; or 

lc) by both. 

(3} A disabled worker served by the department of 

social and rehabilitation services may receive only those 

vocational rehabilitation services as provided in Title 53, 

chapter 7, parts 1 and 2. 

NEW SECTION. Section 53, Designated rehabilitation 

provider --evaluation and report. (1) If a disabled worker 

is capable of returning to work, the designated 
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rehabilitation provider shall evaluate and determine the 

return-to-work capabilities of the disabled worker pursuant 

to [section 51(2)1a) through 5112)id)]. 

(2) If an insurer's designated rehabilitation provider 

has determined that all appropriate services have been 

provided to the disabled worker under [section Sl(2)(a} 

through 51(2}(d}) and the worker has returned to work, the 

insurer shall document that determination to the division. 

(3) If the worker has not returned to work as provided 

in subsection {2), the insurer shall notify the division. 

The division shall then designate a rehabilitation panel as 

provided in [section 54] and refer the worker to the panel. 

NEW SECTION. Section 54. Rehabilitation panels. (1) 

The division shall designate and administer rehabilitation 

panels. The purpose of a panel is to advise the division on 

a worker's eligibility for rehabilitation services. Each 

panel shall issue to the division a report as provided in 

[section 55]. 

(2) Each panel must be composed of at least: 

{a) the insurer's designated rehabilitation provider; 

(b) a representative from the department who has 

expertise in job service listings, occupational supply and 

demand in Montana, and other Montana career information; and 

(c) a representative from the division, who shall 

chair the panel. 
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the cost of the 

the cost of the 

of the division's 

(4) The insurer shall provide the panel with the 

worker's medical records, rehabilitation reports, and other 

pertinent information in its possession. 

(5) The panel may consult with the worker, insurer, 

medical and rehabilitation providers, and any other person 

and may have access to any information it considers 

pertinent to carry out its responsibility. 

(6) Information received by the panel is confidential, 

except that it may be disclosed to the worker, insurer, and 

division. 

NEW SECTION. Section 55. Rehabilitation panel report. 

(1) The rehabilitation panel shall: 

{a) review all records, statements, and other 

pertinent information; and 

(b) prepare a report to the division, with copies to 

the insurer and worker. 

(2) The report must: 

(a) identify the first appropriate rehabilitation 

option by following the priorities set forth in [section 

51]; and 
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(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the report also must contain findings that: 

{a) identify jobs in the local or statewide job pool 

and the worker's anticipated earnings from each job; 

(b) dt=!scribe an appropriate on-the-job training 

program, the worker's anticipated earnings, and anticipated 

insurer's contribution, if any; 

(c) describe an appropriate retraining program, short­

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated earnings; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance 

worker's anticipated earnings. 

necessary, and the 

(4) An insurer or a worker on his own motion may 

submit information to the panel prior to the time the panel 

issues its final report. 

NEW SECTION. Section 56. Division's order of 

determination exception hearing. (1) The division 

shall issue an initial order of determination within 10 

working days of receipt of a report from a rehabilitation 

panel. If the initial order of determination differs from 
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the findings and recommendations of the panel, the order 

must state the reasons for the difference. 

(2) Within 10 wor~ing days from the date the initial 

order of determination is mailed, a party may submit a 

written exception to the order. On its own motion or at the 

request of any party, the division may conduct a hearing. 

The division shall issue a final order of determination 

within 20 working days of receipt of a written exception. 

(3) If no party submits an exception within 10 working 

days, the initial order of determination becomes the final 

order of determination and must be issued by the division. 

(4) Within 10 working days after the date of mailing 

of the division•s final order of determination, an appeal 

may be taken to the board under the procedures and standards 

set forth in [section 7]. 

NEW SECTION. Section 57. Referral to department of 

social and rehabilitation services for retraining 

benefits -- appeals. 

( 1) If in its final order of determination the 

division considers a worker able to return to work in the 

worker's job pool, the insurer is not 

rehabilitation benefits, even though 

liable for 

the worker 

independently may pursue a training program of the worker's 

own choice or seek vocational rehabilitation services from 

the department of social and rehabilitation services. 
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(2) If in its final order of determination the 

division finds the worker needs retraining, the division 

shall determine the maximum duration for which funds under 

39-71-1003 may be used for rehabilitation services under 

[section 51(2)(d) through 51(2)(f)] and shall refer the 

worker to the department of social and rehabilitation 

services for a determination of vocational handicap. 

(3) If the department of social and rehabilitation 

services determines that a disabled worker has a vocational 

handicap, the worker is eligible for funds under 39~71-1003 

up to the maximum duration established in the division's 

final order of determination. 

I 4) IE a disabled worker seeks vocational 

rehabilitation services from the department of social and 

rehabilitation services without giving the insurer the 

opportunity to designate a rehabilitation provider or, 

subsequently, without giving the division the opportunity to 

designate a rehabilitation panel to provide a 

insurer is not liable for rehabilitation 

report, the 

benefits. The 

insurer may terminate rehabilitation and other benefits, if 

any, being received by the worker by following the procedure 

set forth in [section 64]. 

( 5) The department of social and rehabilitation 

serv1ces, 1n providing rehabilitation services to a worker 

referred to it by the division, shall consider but is not 
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bound by the rehabilitation panel report. 

(6) If the department of social and rehabilitation 

services has determined that all appropriate rehabilitation 

services have been provided to a disabled worker, the 

department 

division. 

shall document that determination to the 

(7) The appeal process before the board of social and 

rehabilitation services provided for in 53-7-106 is the 

exclusive remedy for a person aggrieved in the receipt of 

services provided by the department of social and 

rehabilitation services. 

NEW SECTION. Section 58. Agreement between worker and 

insurer regarding option. A worker and an insurer may agree 

that an option in {section 51] is appropriate without 

following the p~ocedures provided in this part. Failure to 

reach agreement is not a dispute under [section 23]. 

NEW SECTION. Section 59. Total rehabilitation 

benefits during period of rehabilitation services 

limitation -- termination. (1) A worker who no longer is 

temporarily totally disabled but meets the definition of a 

disabled worker may be eligible for total rehabilitation 

benefits. 

(2) Eligibility for total rehabilitation benefits 

begins on the date of maximum healing or the date notice is 

given to the division by the insurer that a rehabilitation 
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provider has been designated, whichever is later. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate for a period not exceeding 

26 weeks from the date of eligibility, except that the 

division may extend the period for good cause. The insurer 

may extend the benefits without division approval but must 

notify the division of the extension. 

{4) Total rehabilitation benefits under this section 

terminate when: 

(a) a worker returns to work; 

(b) a worker is qualified to return to work under the 

priorities in [section 51] pursuant to a division order; or 

(c) an I.W.R.P. is submitted to the division by the 

department of social and rehabilitation services. 

(5) The insurer shall provide written notice to the 

worker and division that benefits have been terminated. 

NEW SECTION. Section 60. 

rehabilitation benefits. (lJ 

Wage supplement and partial 

A worker who is in a 

rehabilitation program under (section 57] in accordance with 

and for the maximum duration established by a final order of 

determination by the division is eligible to receive the 

following benefits: 

(a) wage supplement benefits as provided in 39-71-703 

but with the rate based on 66 2/3% of the worker's actual 

wages received at the time of injury, subject to a maximum 
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of one-half the state's average weekly wageJ and 

(b) a partial rehabilitation benefit that, together 

with the wage supplement provided in subsection (l)(a), 

provides the worker with weekly benefits equal to the 

worker's temporary total disability rate. 

(2) After the worker completes the rehabilitation 

program, the worker's further eligibility, if any, for wage 

supplement benefits under 39-71-703 is reduced by the number 

of weeks of wage supplement benefits 

subsection (l)(a). 

received under 

(3) Notwithstanding subsection {l)(a), beginning July 

1989, the maximum weekly 1, 1987, through June 30, 

compensation benefit under 

$149.50, which is one-half 

that subsection may not exceed 

the state's weekly wage 

established July 1, 1986. 

NEW SECTION. Section 61. Auxiliary rehabilitation 

benefits. In addition to benefits otherwise provided in this 

chapter, separate benefits not exceeding a $4,000 total may 

be paid by the insurer for: 

(1) reasonable travel and relocation expenses used to: 

(a) search for new employment; 

(b} return to work but in a new location; and 

(c) implement a rehabilitation program pursuant to a 

final order of determination by the division; and 

( 2) reasonable participation with an employer in an 
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on-the-job training program. 

NEW SECTION. Section 62. Self-employment -- criteria. 

(1) A worker who is eli9ible for permanent total disability 

benefits may be eligible for a self-employment venture. A 

lump sum of $20,000 or less of permanent total disability 

benefits may be awarded under 39-71-741 to assist the worker 

in the self-employment venture. Any previous lump-sum 

payment made under 39-71-741 must be considered so that the 

total amount of lump-sum payments of permanent total 

disability benefits does not exceed $20,000. 

( 2) In addition to meeting the requirements set forth 

in 39-71-741, the self-employment venture must be considered 

feasible under criteria set forth by the division. 

(3) When the worker begins the self-employment 

venture, his eligibility for permanent total disability 

benefits ends and the worker may be eligible for permanent 

partial disability benefits under 39-71-703. 

(4) If a worker again becomes eligible for permanent 

total disability benefits, the insurer may recoup any lump 

sum of permanent total disability benefits awarded for a 

self-employment venture, as provided in 39-71-741. 

NEW SECTION. Section 63. Exchange of information. The 

department of social and rehabilitation services, the 

insurer's designated rehabilitation provider. and the 

division shall provide to one another case information as 
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necessary to carry out the purposes of this part. 

NEW SECTION. Section 64. Termination of benefits for 

noncooperation with rehabilitation services division 

hearing and appeal. (1) If an insurer believes a worker is 

refusing unreasonably to cooperate with the rehabilitation 

provider, the insurer, with 14 days' notice to the worker 

and division on a form approved by the division, may 

terminate any rehabilitation benefits the worker is 

receiving under this part until the worker cooperates. If 

the worker is receiving wage supplement benefits, those 

benefits must continue until the division's determination 

under subsection (3} is made. 

(2) The worker may contest the insurer's termination 

of benefits by filing a written exception to the division 

within 10 working days after the date of the 14-day notice. 

The worker or insurer may request a hearing or the division 

may hold a hearing on its own motion. The division shall 

issue an order within 30 days of receipt of the written 

exception. 

(3} If no exceptions are timely filed or the division 

determines the worker unreasonably refused to cooperate, the 

insurer may terminate wage loss supplement benefits the 

worker is receiving until the worker cooperates with the 

rehabilitation provider. If the worker prevails at a hearing 

before the division, it may award attorney fees and costs to 
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the worker under 39-71-612. 

{4) Within 10 working days after tne division mails 

its order to the party's last-known address, a party may 

appeal to the board under the procedures and standards set 

forth in [section 7]. 

NEW SECTION. Section 65. D1vision jurisdiction over 

disputes under this part -- appeals. In addition to pursuing 

the hearing opportunities provided in [sections 56 and 64], 

a party may bring a dispute arising under the provisions of 

this part, except for a dispute over which the department of 

social and rehabilitation services has jurisdiction under 

[section 57], before the division under the contested case 

provisions of the Montana Administrative Procedure Act, 

Title 2, chapter 4, part 6, and any rules promulgated by the 

division. Within 10 days after mailing of the division's 

final order, an interested party may appeal to the board 

under the procedures and standards set forth in [section 7]. 

Section 66. section 39-71-2106, MCA, is amended to 

read: 

"39-71-2106. Requiring security of employer. (1) The 

division may require any employer who elects to be bound by 

compensation plan No. 1 to provide a security deposit. Such 

security deposit may be a surety bo~d, government bond,_or 

letter of credit approved by the division and must be the 

greater of: 
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(a) $250,000; or 

(b) an average of the workers' compensation 

liabilities incurred by the employer in Montana for the past 

3 calendar years. 

tlt~ If the division finds that an employer has lost 

his solvency or financial ability to pay the compensation 

herein provided to be paid which might reasonably be 

expected to be chargeable to the employer during the fiscal 

year to be covered by the permission or that the employer is 

an association, corporation, or organization of individual 

employers seeking permission to operate under compensation 

plan No. 1, the division must require the employer, before 

granting to him permission or before continuing or engaging 

in such employment subject to the provisions of compensation 

plan No. 1, to give security for the payment of 

compensation, which security must be in such an amount as 

the division finds is reasonable and necessary to meet all 

liabilities of the employer which may reasonably and 

ordinarily be expected to accrue during the fiscal year. 

titi!l The security must be deposited with the 

division and may be a certain estimated percent of the 

employer's Last preceding annual payroll or a certain 

percent of the established amount of his annual payroll for 

the fiscal year; or the security may be in the form of a 

bond or undertaking executed to the division in the amount 
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to be fixed by it with two or more sufficient sureties, 

which undertaking must be conditioned that the employer will 

well and truly pay or cause to be paid all sums and amounts 

for which the employer shall become liable under the terms 

of this chapter to his employees during the fiscal year; or 

such security may consist of any state, county, municipal, 

or school district bonds or the bonds or evidence of 

indebtedness of any individuals or corporations which the 

division deems solvent; and every such deposit and the 

character and amount of such securities shall at all times 

be subject to approval, revision, or change by the division 

as in its judgm~nt may be required, and upon proof of the 

final payment of the liability for which such securities are 

given, such securities or any remaining part thereof shall 

be returned to the depositor. 

t3ti!l The division is liable for the value and 

safekeeping of all such deposits or securities and shall, at 

any time, upon demand of a bondsman or the depositor, 

account for the same and the earnings thereof." 

Section 67. Section 39-71-2902, MCA~ is amended to 

read: 

"39-71-2902. Operating expenses. lfhe----work:er:!.L 

compen~ation--1tldg~--m8y--~mpiey--~uch--emp±oy~~~--a~-may-be 

re~tl~r~d-to-earry-o~t--the--dut+e~--~nder--~n±~--part~ All 

expenditures of the workers' compensation judge, including 
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but not limited to sa~eries salary, traveling ~xpenses, 

office rent, office equipment, and supplies, shall be paid 

out of the workers' compensation administration fund." 

Section 68. Section 39-71-2905, MCA, is amended to 

read: 

''39-71-2905. Pe~i~~on---~o Decisions of workers' 

compensation judge. A-claimant--or--an--±ns~r~r--who--ha~--a 

disp~te--eoneern~n9--any--beneE±ts--ttn~er-ehapter-7l-e€-th±s 

t±tle-may-pet~eion-the-wor~ers~--eompensatien--;ttd9e--for--a 

determinat±on--or--~he--disp~teo The judge, after a hearing 

c_onducted prior to July 1, 1987, shall make a determination 

of the dispute in accordance with the law as set forth in 

chapter 71 of this title. If the dispute relates to benefits 

due a claimant under chapter 71, the judge shall fix and 

determine any benefits to be paid and specify the manner of 

payment. The workers' compensation judge has exclusive 

jurisdiction to make determinations concerning disputes 

under chapter 71, except as provided in 39-71-516 and 

{section 3]. The penalties and assessments allowed against 

an insurer under chapter 71 are the exclusive penalties and 

assessments that can be assessed against an insurer for 

disputes arising under chapter 71." 

Section 69. Section 39-72-102, MCA, is amended to 

read: 

''39-72-102. Definitions. As used in this chapter, 
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unless the context requires otherwise- the following 

definitions apply: 

(1) ''Beneficiary" is as defined in 39-71-116(2). 

(2) ''Board'' means the board of_industria1 insurance 

E£Ovided for in [section 2]. 

t2till "Child" is as defined in 39-7l-116f4t. 

t3till "Disablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from pe~forming work in the normat--iabor--mar~~~ 

worker's job pool. Silicosis, when complicated by active 

pulmonary tuberculosis, is presumed to be total disablement. 

"Disability", ''total disability'', and ''totally disabled'' are 

synonymous with "disablement", but they have no reference to 

"pert±ai permanent partial disability". 

t4till "Division" is as defined in 39-71-ll6f5t. 

f5till "Employee" is as defined in 39-71-118. 

t6t12l "Employer" is as defined in 39-71-117. 

t~t--uH~~be"du-±~-a~-d~£in~d-in-39-~±-±±6t~t• 

(8) ''Independent contractor'' is as defined 

39-71-120. 

(9) ''Insurer" is as defined in 39-7l-ll6t8t. 

(10) ''Invalid'' is as defined in 39-71-116t9t. 

in 

{11} 11Qccupational disease" means all diseases arising 

out of or contracted from and in the course of employment. 

(12) "Order" is as defined in 39-71-116tt9t. 
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means a chronic dust disease of 

employment in coal mines and 

coal workers• pneumoconiosis, 

silicosis, or anthracosilicosis arising out of such 

employment. 

(14) "Silicosis" means a chronic disease of the lungs 

caused by the prolonged inhalation of silicon dioxide (Si02) 

and characterized by small discrete nodules of fibrous 

tissue similarly disseminated throughout both lungs causing 

the characteristic x-ray pattern and by other variable 

clinical manifestations. 

(15) 11 Wages" is as defined in 39-73:-t±6t%6t [section 

!2.1· 
tt6t-•wire•-±~-a~-derined-±n-39-7t-tt6t~tt~ 

tt7tJ..!B '"Year'" is as defined in 39-71-116t6till and 

39-7l-1160i!tEll·'" 

Section 70. Section 39-72-610, MCA, is amended to 

read: 

"39-72-610. Report of and examinations conducted by 

medical pan~l. (1} At a hearing held before the division or 

the we~~ersi-eompen~a~ion-jtld~~ board, there is a rebuttable 

presumption that the report of the medical panel and any 

medical examination reports by members of the medical panel 

are correct. 

(2) The claimant or the insurer may present additional 
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medical information in order to rebut the medical 

examination report of a panel member or a panel 

Section 71. Section 39-72-612, MCA, is 

report." 

amended to 

read: 

''39-72-612. Rehearing 

eompensation--jtldge board. 

and appeal 

( 1) Within 20 

to workersi 

days after the 

division has issued its order of determination as to whether 

the claimant is entitled to benefits under this chapter, a 

party may request a rehearing. In order to perfect an appeal 

to the workersL--~ompen~ation--j~d9e board, the appealing 

party must request a rehearing before the division. The 

division may grant a rehearing and, if a rehearing is 

granted, the division's final determination may not be 

issued until after the rehearing. If the division does not 

grant a rehearing, the division 1 s final determination is 

issued on the date the rehearing is denied. 

(2) Appeals from a final determination of the division 

shall be made to the wor~er~~--eompen~ation-jud9e bo~rd 

within 30 days after the division has issued its final 

determination. P~~--jttd~e,-e~ter-a-hearing~he±d-p~r~uent-~o 

39-T%-X993-e~d-39-T%-i994,-ehaii-ma~~-e-£±~at--d~term±netion 

~oncerning--the-ciaima~tL~-eia±mo-~he-;~dge-may--overr~le-the 

d±~±~±en-eniy-on-the-ba~i~-thet-tk~-div±~±o~~~-determinetion 

±~~ 

tet--±n--v±o±ation---of-~~onst±t~t±onal---or---~tat~tory 
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pt"0\1'-i-S~OnSI 

fbt--~"--exee~~--o£--ehe--stat~tory--8nthor~ty--of--the 

aqeney; 

tet--made-~~on-ttnlaw~~%-proeed~re; 

tdt--affeeted-by-other-error-o£-law, 

tet--elearly--erroneo~s--in--v±ew--of---the---rel±able, 

probati¥e 7 --and-ettbetantial-ev±denee-on-the-whole-recordt-or 

tft--arh±trary-or-eaprieio~s-or-eharaeterized-by--abtlee 

of---discretion---or---eleariy---nnwarranted---e~ere±~e---of 

discretion~·· 

Section 72. Section 39-72-613, MCA, l.S amended to 

read: 

''39-72-613. Costs and attorney fees. (1) If an insurer 

requests that a hearing be held before the division and the 

claim is determined compensable by the division after the 

hearing and the insurer does not appeal the division's 

decision to the worker~L---eompensatioft---j~~9e board, 

reasonable costs and attorney fees, as determined by the 

division, shal-l- mus_'=- be paid to the claimant's attorney by 

the insurer. 

(2) If an insurer appeals a decision of the division 

to the wor~ers~-eompeftsation-jttd9e-o~-rrom-the-;ttd9e-to--the 

sttp~eme-eottrt board and the claim is determined compensable, 

reasonable costs and attorney fees, as determined thereafter 

by the wor~ersL--eompensation--;ttd9e board or court, ~haiY 
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must be paid to the claimant's attorney by the insurer foe 

proceedings before the division, the wor~ers~-compen~etion 

jtu:19er-and.-the-ettpreme-eottrt board, oc court." 

Section 73. Section 45-6-301, MCA, is amended to read: 

"45-6-301. Theft. { 1) A person commits the offense of 

theft when he purposely or knowingly obtains or exerts 

unauthorized control over property of the owner and: 

(a) has the purpose of depriving the owner of the 

property; 

{b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(2) A person commits the offense of theft when he 

purposely or knowingly obtains by threat or deception 

control over property of the owner and: 

{a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

{c) uses, conceals, or abandons the property k11owing 

such use, concealment, or abandonment probably will deprive 
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the owner of the property. 

(3) A person commits the offense of theft when he 

purposely or knowingly obtains control over stolen property 

knowing the property to have been stolen by another and: 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(4) A person commits the offense of theft when he 

purposely or knowingly obtains or exerts unauthorized 

control over any part of any public assistance provided 

under Title 53 by a state or county agency, regardless of 

the original source of assistance, by means of: 

(a) a knowingly false statement, representation, or 

impersonation; or 

(b) a fraudulent scheme or device. 

(5) A person commits the offense of theft when he 

purposely or knq~_ingly obtains ~~~ _ ___!:!_l!_<!_l:l~horized 

control over" any part of any benefit_~ provided under Title 

39, chapters 71 an9 _ ___1~ means of: 

~~ kJ!Owingly false statement, --~epresentation, or 
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impersonation; or 

(b) deception or ot~er fraudulent action. 

t5t~ A person convicted of the offense of theft of 

property not exceeding $300 in value shall be fined not to 

exceed $500 or be imprisoned in the county jail for any term 

not to exceed 6 months, or both. A person convicted of the 

offense of theft of property exceeding $300 in value or 

theft of any commonly domesticated hoofed animal shall be 

fined not to exceed $50,000 or be imprisoned in the state 

prison for any term not to exceed 10 years, or both. 

t6tlll Amounts involved in thefts committed pursuant 

to a common scheme or the same transaction, whether from the 

same person or several persons, may be aggregated in 

determining the value of the property.'' 

Section 74. Section 2-15-1014, MCA, is amended to 

read: 

"2-15-1014. Office of workers' compensation judge 

allocation -- appointment -- salary. (l} There is the office 

of workers' compensation judge. The office is allocated to 

the department of administration for administrative purposes 

only as prescribed in 2-15-121 except as .ero__yided __ _l__Q 

[secti~_}l· 

{2) Th~ ~~~ !~987L the governor shall appoint 

the workers' compensation judge for a term of-6-y~e:!"~ £1<?~.!~ 

exceed 6 months in the same manner provided by Title 3, 
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chapter 1, part 10, far the appointment of supreme or 

district court judges. A vacancy ~ha±t ~ be filled in the 

same manner as the original appointment, but in any case the 

term may not extend beyond December 31, 1987. 

(3) To be eligible for workers' compensation judge, a 

person must: 

(a) have the qualifications necessary for district 

court judges found in Article VII, section 9, of the Montana 

constitution; 

I b) devote full time to the duties of workers• 

compensation judge and not engage in the private practice of 

law. 

(4) The workers' compensation judge is entitled to the 

same salary and other emoluments as that of a district judge 

but shall be accorded retirement benefits under the public 

employees' retirement system." 

Section 75. Section 19-12-401, MCA, is amended to 

read: 

"19-12-401. Eligibility for pension benefits. In order 

to qualify for participation in the volunteer firefighters' 

pension plan under 19-12-404, a volunteer firefighter must 

meet each of the following requirements: 

(1) (a) To qualify for full participation, he must 

have completed a total of at least 20 years' service as an 

active volunteer firefighter and as an active member of a 
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qualified volunteer fire company. 

(b) If a firefighter is prevent@d from completing at 

least 20 years' service by dissolution or discontinuance of 

his volunteer fire company, personal relocation due to 

transfer or loss of employmentr personal disability, or any 

other factor beyond his reasonable control, he may qualify 

for partial participation if he has completed at least 10 

years' service. In that eventr he is eligible tor only a 

proportion of the benefits specified in 19-12-404, 

determined by multiplying the benefits by a fraction, th~ 

numerator of which is the number of years of active service 

completed and the denominator of which is 20. 

(c) The years of active service are cumulative and 

need not be continuous. The service need not be acquired 

with one single fire company but may be a total of separate 

periods of active service with different Eire companies in 

different fire districts. 

(d) Effective March 1, 1965, the annual period of 

service for the purpose of this chapter is the fiscal year. 

No fractional part of any year may count toward the service 

requirement, and to receive credit for any particular year, 

a volunteer firefighter must serve with one particular 

volunteer fire company throughout that entire fiscal year. 

(2) (a) Except as provided in subsection (2)(b), he 

must have attained the age of 55, but he need not be an 
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active volunteer firefighter or an active member of any 

volunteer fire company when he reaches that age. 

(b) An active member of a volunteer fire company whose 

duty-related injury results in a permanent 7 total disability 

as defined in 39-7l-ll6ti3t is eligible to receive a partial 

pension regardless of his age calculated as follows: 

(i) for a member with less than 10 years of service, a 

pension calculated as provided in subsection (l}(b) in which 

the numerator equals 10; or 

{ii) for a member with 10 years or more of service, a 

pension calculated as provided in subsection {l)(b). 

(3) During each of the years for which he claims 

credit under subsection (1), he must have completed a 

minimum of 30 hours of instruction in matters pertaining to 

firefighting under a program formulated and supervised by 

the chief or foreman of his volunteer fire company. 

(4) Effective July 1, 1965, no volunteer firefighter 

may receive credit for any year of membership in a volunteer 

fire company unless, throughout the year: 

(a} the company maintained firefighting equipment in 

serviceable condition of a value of $2,500 or more; and 

(b) the company or the fire district served by it was 

rated in class 5, 6, 7, 8, 9, or 10 by the board of fire 

underwriters for the purpose of fire insurance premium 

rates. 

-101-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

(5) He must have ceased to be an active member of any 

volunteer 

pension 

eligible 

company." 

fire company, and if he applies for and receives 

benefits hereunder, he will not thereafter be 

to become an active member of any volunteer fire 

Section 76. section 39-71-118, MCA~ is amended to 

read: 

"39-71-118. Employee, worker, and workman defined. (l) 

The terms "employee", "workman", or "worker., mean: 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and m~mbers of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-7l-ll6t3t are 

included as employees if they are not otherwise covered by 

workers' compensation and if an employer has elected to be 

bound by the provisions of the compensation law for these 

casual employments, as provided in 39-71-401(2}. Household 

or domestic service is excluded. 

(b) a recipient of general relief who is performing 
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work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community colleg@, 

(d) students @nrolled and in attendance in programs of 

vocational-technical education approved by the state board 

of public education at designated postsecondary 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

( 2) If the employer is a partnership or sole 

proprietorship, such employer may elect to include as an 

employee within the provisions of this chapter any member of 

such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. In the event of such election, the employer must 
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serve upon the employer's insurer w~itten notice naming the 

partners or sole proprietor to be covered, and no partner or 

sole proprietor shall be deemed an employee within this 

chapter until such notice has been given. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the insurance carrier shall 

assume a salary or wage of such electing employee to be not 

less than $900 a month and not more than 1 1/2 times the 

average weekly wage as defined in this chapter.n 

Section 77. Section 50-16-311, MCA, is amended to 

read! 

"50-16-311. When consent is requi~ed to release or 

t~ansfer confidential health care information. (1) Except as 

provided in subsection (2) or as otherwise specifically 

provided by law or the Montana Rules of Civil Procedure, 

confidential health care info~mation relating to a person 

may not be released or transferred without the written 

consent of the person or his authorized rep~esentative. 

(2) Consent is not required for release or transfer of 

confidential health care information: 

(a) to a physician, dentist, or other medical person 

for diagnosis or treatment of an individual in a medical or 

dental emergency; 

(b) to a peer review committee if the information 

concerns matters within the scope of the licensed 

-104-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

professional practice of the committee members; 

{c) to qualified persons for the purpose of conducting 

scientific research, management audits, financial audits, 

p~ogram evaluations, or similar studies. However, qualified 

petsons may not directly or indirectly identify an 

individual patient in a research report, audit, or 

evaluation or disclose a patient's identity in any manner. 

(d) to a health care provider: 

(i) as may be reasonably necessary to provide health 

care services to the individual about whom the information 

relates; or 

{ii) in the administration of the office, practice, or 

operation in connection with the providing of health care 

services to the individual about whom the information 

relates; 

(e) to an employer as may be reasonably necessary in 

the administration of a group insurance plan or to a 

workers• compensation insurer, the division of workers• 

compensation, or--t~e--workers~--eompen~et~o~---jtld9~ lhe 

department of labor and industry, o~ the board of industrial 

insurance, as is necessary in the administration of Title 

39, chapters 71 and 72; 

(f) when a person•s insurance coverage obligates more 

than one 1nsurer with respect to a claim or benefit; 

(g) to a state insurance department for the purpose of 
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reviewing an insurance claim or complaint made to such 

department by an insured or his authorized representative or 

by a beneficiary or his authorized representative of a 

deceased insured; 

{h) to a law enforcement officer about the general 

physical condition of a person being treated in a health 

care facility if such person was injured on a public roadway 

or was injured by the possible criminal act of another; 

(i) to the news media about the general physical 

condition of an injured person being treated in a health 

care facilityr provided the existence of the hospitalization 

is publicly known. 

(3) For the purpose of this sectionr the term "general 

physical condition•• is limited to a description of the 

condition as ••satisfactory'', ''serious'', or ''critical''.'' 

Section 78. Section 53-9-106, MCA, is amended to read: 

"53-9-106. Attorneys' fees. (1) The division may grant 

attorneys' fees to attorneys for representing claimants 

before the division. Any attorney's fee granted by the 

division shall be in addition to compensation awarded the 

claimant under this part. 

(2) The division may regulate the amount of the 

attorney's fee in any claim under this part when an attorney 

1s representing a claimant. 

(3) In cases under this part that go before ~he 

-106-



1 

2 

3 

4 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1200/01 

workers~--e~mp~~a~t±on-jtl~~e a district court, the judge may 

grant, in addition to compensation benefits granted, 

attorneys' fees to attorneys fo~ representing claimants 

before the judge. 

(4) In no claim or case may attorney fees in excess of 

5% of the amount paid to a claimant or on his behalf be paid 

directly or indirectly to a claimant's attorney.'' 

Section 79. Section 53-9-131, MCA, is amended to read: 

''53-9-131. Appeals. tit After the division has made 

final determination concerning any matter relating to a 

claim, if the claimant disputes the division's 

determination, he may appeal to the workera~-eempen~8t±on 

;~e9e district court for review. The judge, after a hearing, 

shall make a final determination concerning the dispute and 

issue an appropriate order affirming or modifying the 

division's determination. 

tit--Ati-proeeeding~-8nd-he~r±n~e-be~ore--the--wor~ere~ 

eom~eneetion---j~dge---enatt---be--in--a~eordanee--w±th--the 

a~propr±ate--prov+e+one--o£----the---Montana---Adm±n±etrati~e 

Proeed~re--Aet.--However 7 -the-workereL-eompeft~ction-;ttd~e-ie 

not-~ottnd-by-eommon-lew-end-etet~tory-rttlee-o~-ev±deneeo 

t3t--Notwithetand±ng-T±tle-~,-ehapter--4,--part--~T--cn 

eppea~--£rom--a--r±nai-dee±~±on-o£-the-workere~-eompeneatton 

jttd9e-ehaTi-be-£±ied-dtreetiy--with--the--ettpreme--eoart--o~ 

Montana--±n--the-manner-provided-by-iaw-£or-eppeaie-£rom-the 
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dtetrtet-eottrt-in-e±v±t-eoeeeo'' 

NEW SECTION. Section 80. Repealer. ( 1) Sections 

2-15-1014, 2-15-1704, 39-51-310, and 39-71-2901 through 

39-71-2907, MCA, are repealed. 

( 2) Sect ions 39-51-305, 39-51-2403, 39-51-2404, 

39-51-2409, 39-51-2410, 39-71-104, 39-71-121, 39-71-122, 

39-71-410, 39-71-705 through 39-71-707, 39-71-709, 

39-71-738, 39-71-914, 39-71-1001, 39-71-1002, 39-Jl-100~. 

39-71-2908, 39-71-2909, and 39-72-104, MCA, are repealed. 

NEW SECTION. Section 81. Extension of authority. Any 

existing authority of the department of labor and industry 

and the division of workers' compensation to make rules on 

the subject of the provisions of this act is extended to the 

provisions of this act. 

NEW SECTION. Section 82. Codification instructions. 
---------

(1) Sections l and 19 are intended to be codified as an 

integral part of Title 39, chapter 71, part 1, and the 

provisions of Title 39, chapter 71, part 1, apply to 

sections and 19. 

(2) Section 2 is intended to be codified as an 

integral part of Title 2, chapter 15, part 17, and the 

provisions of Title 2, chapter 15, part 17, apply to section 

2. 

(3) sections 4 through 10 are intended to be codified 

as an integral part of Title 39, chapter 1, and the 
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provisions of Title 39, chapter 1, apply to sections 4 

through 10. 

(4) Sections 22, 23, and 35 are intended to be 

codified as an integral part of Title 39, chapter 71, part 

3, and the provisions of Title 39, chapter 71, part 3, apply 

to sections 22, 23, and 35. 

(5) Section 24 is intended to be codified as an 

integral part of Title 39, chapter 71, part 4, and the 

provisions of Title 39, chapter 71, part 4, apply to section 

24. 

(6) Sections 39 and 43 are intended to be codified as 

an integral part of Title 39, chapter 71, part 7, and the 

provisions of Title 39, chapter 71, part 7, apply to 

sections 39 and 43. 

(7) Sections 49 and 51 through 65 are intended to be 

codified as an integral part of Title 39, chapter 71, part 

10, and the provisions of Title 39, chapter 71, part 10, 

apply to sections 49 and 51 through 65. 

NEW SECTION. Section 83. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 84. Applicability. ( 1) The 
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portions of this act moving jurisdiction over disputes 

arising under Title 39, chapters 71 and 72, from the 

workers' compensation court to the department of labor and 

industry and board of industrial insurance apply to all 

injuries and diseases, regardless of the date of occurrence. 

(2) Sections 56, 64, and 65, giving the division of 

workers' compensation jurisdiction over disputes arising 

under Title 39, chapters 71 and 72, concern~ng 

rehabilitation apply only to injuries and diseases occurring 

after June 30, 1987. Disputes over rehabilitation for 

injuries and diseases occurring prior to July l, 1987, may 

be brought before the department of labor and industry and 

board of industrial insurance as provided in this act. 

(3) The portions of this act providing procedures for 

resolution of disputes arising under Title 39, chapter 51, 

apply to all disputes, regardless of the date of occurrence 

of the underlying events. 

(4) The remaining portions of this act apply only to 

injuries, diseases, and events occurring after June 30, 

1987. 

NEW SECTiq_~ Section 85. Effective dates. {1) Except 

as provided in subsections (2) and {3}, this act is 

effective July 1, 1987. 

( 2) Sections 2, 3, 4(3), 20, 82, and this section are 

effective on passage and approval. 
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB315, as introduced. 

DESCRIPTION OF PROPOSEU LEGISLATION: 
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish 
the Workers' Compensation Court and the Board of Labor Appeals. 

FISCAL IMPACT: 
State Compensation costs will be reduced as a result of this bill by ($16.lm) - ($17.5m) a percentage decrease of 
(21%) -(23%). 
NOTE: 
Annual contribution of $16.1 million needed to retire unfunded obligations in ten years is not included in the 
decreases disclosed above. 

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to 
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers' 
Compensation. 

Trust Fund: (Benefits) 
Incurred Liabilities $76,662,000 $60,562,000 ($16,100,000) $76,662,000 $60,562,000 ($16,100,000) 

~ 
(iff JA/L ": DATE -2/iJI¥7 

BOB WILLIAMS, PRIMARY SPONSOR I 
and Program Planning 

Fiscal Note for SB315, as introduced. 
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Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 2 

Funding Source: 
FYBB 

Current Law Propo~Law Difference 
Trust Funds 

Net Decrease $76,662,000 $60,562,000 $16' 100' 000 

FY89 
Current Law Proposed Law Difference 

$76,662,000 $60,562,000 $16,100,000 

Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the 
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs. 
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·Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 3 

Fiscal Impact 

PART I. Statement of Intent & Declaration of Public Policy. 
Section 1. Public Policy 

PART II. Board of Industrial Insurance & Workers' Compensation Court 
Section 2. Establish Board 
Section 3. Transfer Court 
Section 4. Appoint Hearing Examiner 
Section 5. Jurisdiction 
Section 6. Appeal Process 
Section 7. Appeal to Board 
Section 10. Unreasonable Delays 

PART III. General Provisions 
Section 17. Definitions 

PART IV. Administrative Provisions 
Section 23. Disputes to Hearing Examiner 
Section 24. Safety Incentives 

PART V. Coverage, Liability & Subrogation 
Section 26. Liability Determination 
Section 27. Subrogation 

PART VI. Uninsured Employers 
Section 29. Cash Basis 

PART VII. Filing for Benefits & Attorney Regulation 
Section 31. Cost upon Denial 

PART VIII. General Benefit Provisions 
Section 36. Temporary Total 
Section 37. Permanent Total 
Section 38. Partial Disability 
Section 39. Establish Impairment Panels 
Section 40. Medical & Hospital Costs 
Section 42. Benefit Terminate/Retire 
Section 44. Death Benefits 
Section 45. Waiting Period 
Section 47. Lump sum Payments 

Impact On 
Operating Trust 

Budget Fund-

No Possible 

Yes No 
Yes No 
Yes No 
Yes No 
Yes No 
Yes No 
No Yes 

No Yes 

Yes No 
No Yes 

No Yes 
No Possible 

No Yes 

No Possible 

No Yes 
No Yes 
No Yes 

Yes Yes 
Yes Yes 

No Yes 
No Yes 
No Yes 

Yes Yes 
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Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 4 

PART IX. Occupational Deafness No No 
PART X. Rehabilitation & Reemployment 

Section 51. Return WK/Priorities No Yes 
Section 52. Require Rehabilitative Service Yes Yes 
Section 53. Provider to Report Yes No 
Section 54. Rehabilitation Panel Yes No 
Section 55. Panel Report Yes No 
Section 56. DWC to Order Yes No 
Section 57. Refer to SRS Yes No 
Section 59. Total Rehabilitation Benefits Yes Yes 
Section 60. Wage Suplmt. & Rehab. Benefits No Yes 
Section 61. Auxiliary Rehab. Benefits No Yes 
Section 62. Self Employment No Yes 
Section 63. Exchange Information Yes No 
Section 64. Benefits Terminated Yes No 
Section 65. DWC Jurisdiction Yes No 

PART XI. Self Insurer Solvency No No 
PART XII. Occupational Disease No No 
PART XIII. Rule "aking, etc. No No 

s~ s1r-



Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 5 

PART I: STATIMENT OP IN'1'ER'.r &: DECLARATION OJ' PUBLIC POLICY 

ASSUMPTIONS: 
1. Although the change from "construing the Act liberally in favor of the claimant" to "construing the Act 

according to its terms" would have an impact on court decisions, a foundation upon which to derive a 
financial estimate does not exist. 

FISCAL IMPAC'I: 
Section 1. Impossible to estimate, but the cost of the system should be reduced over time. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent. 

COIPBMSATION COUil'1" 

ASSUMPTIONS: 
1. The workload of Department hearing examiners will be approximately the same as the Workers' Compensation 

2. 

3. 

4. 

5. 

6. 

7. 

8. 
9. 
10. 

Court for disputed wage benefits. Additional workload would result from new areas proposed in the bill. 
The workload of the Division will be approximately the same except for new areas proposed elsewhere in the 
bill adding to Division responsibility. 
Mediation will be a new cost and will not substantially reduce Division effort elsewhere because Division 
personnel will need to manage the mediation process. 
The costs of transmitting records to the Board will be approximately the same as the current transmitted to 
the Court. Original records will be provided without copying. 
Areas of new Division workload in hearing disputes and issuing orders and determinations are: 
a. Disputes over reasonable hospital rates and treatment, since the Division will begin regulating 

hospital rates. (Sec. 40(3).) 
b. Hearings on Initial Orders of Determination of Vocational Rehabilitation. (Sec. 56(2).) 
Areas of new Department hearings workload are: 
a. Disputes over new definitions of course of employment. (Sec. 26(3).) 
b. Disputes over impairment ratings. (Sec. 39(5).) 
Hearing Officers will be responsible for determining and applying findings of fact, generally in field 
locations • 

. Board may hear arguments 
Workers' Comp Court will 
Workers' Comp Court will 

on conclusions of law, generally 
remain in their current location 
be fully active until 7/1/87. 

in Helena. 
until 12/31/87. 

sd Jtr 



Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 6 

ASSUMPTIONS: Continued. 
11. Workers' Comp Court will need only three staff members including the Judge from 7/1 - 12/31/87. 
12. Workers' Comp Court will cease to exist on 1/1/88. · 
13. Board of Industrial Insurance will commence upon passage of the bill, 4/1/87, and will be able to use 

unexpended funds appropriated for court operations until 6/30/87. 
14. Cases not yet heard by the court on July 1, 1987, come under the jurisdiction of the Board hearing process. 
15. Board members will be appointed as of 4/1/87. Three (3) members. 
16. Board staff personnel will be hired effective 7/1/87. One (1) attorney, one (1) legal secretary, one (1) 

clerk. 
17. Employment Relations Division will require the following personnel as of 7/1/87: Three (3) hearing ~..::fi­

cers; one (1) legal secretary, and one {1) clerk. 
18. Investigations on lump sum usage can be conducted within the current funding level of the operating budget. 

Expenditures: 
A. Board of Industrial Insurance * 

Section 2 Personal Services 
Operating Expenses 
Equipment 

TOTAL 

B. DOL §mPloyment Relations 
Section 4 Personal Services 

Operating Expenses 
Equipment 

TOTAL 

C. Transition Workers' Comp Court 7/1 - 12/31/87 
Section 3 Personal Services 

Operating Expenses 
TOTAL 

D. Seeeal Woykers' CO£!P Court 
Sections 2-4 

TOTAL 

FY88 

$226,043 
26,850 
~.OQO 

ug.au 

$130,324 
40,833 

- 4,000 
$115.151 

FY.89 

$225,181 
26,850 

0 
.-,51.031 

$129,826 
40,833 

0 
Sp0.659 

$ 

• 
'fl'§•pn~ 

*Any part of the Workers 1 Compensation Court appropriation for FY87 may be used to fund the DOara 01: ~naust;r: ... u 

Insurance through the end of FY87. 

'if~t¥U1 
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Section 3 

Sections 
5,6,7, 
23 & 47 

E. Repeal Board of Labor Appeals 
TOTAL 

F. DWC Mediation & Lump Sums 

Personal Servi~es 
Operating Expenses 
Equipment 

TOTAL 

INCREASED OPERATIONAL COSTS-Part II 

FUND.ING SOURCE FOR NET CHANGE: 
Earmarked Special Revenue 

TOTAL FUNDING 

AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 

($ 12,500) 

$ 98,299 
8,600 

32,800 
$139,699 

$287.027 

$287,027 
$287.027 

($ 12.500) 

$ 97,924 
8,600 

0 
$106,524 

$180.788 

$180,788 
$180.788 

Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the 
expenses presented in this part should have no direct affect. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Once the system is established, it will continue unless changed. 

PART III: GJiJIERAL PROVISIONS 
No Operating Budgets Affected. 

PART IV: ADtiNISTRATIVK PROVISIONS 
Operating budget impact integrated with Part II. 

PART V: COVERAGE LIABILITY &: SUBROGATION 
PART VI: UNINSURED EMPLOYERS 
PART VII: FILING FOR BINEliTS &: A'l'TORNEY FEE REGULATIONS 
No operating budgets affected for these parts. 

s8 .1/r 



Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 8 

PART VIII: GENRRAL BBNDIT PROVISIONS 

ASSUMPTIONS: 
Section 39 
1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request­

ing party. 
2. The D~vi;>iop's principal function in impairment evaluations will be: 

a. Rulemaking prior to implementation. 
b. Appointment of .ev~luators in several geographic parts of Montana. 
c. Direct:i.pg a c:;laiJ!I8.nt to t;!Valuators •. 
11. . Rece:i. ving r~ports of evaluators and notifying affected parties of ratings. 

3. Approximat;.e],y 950 rat:i,ngs will be, rendli!red. each year. 
4. Managing the impairment evaluation system will require one (1) FTE and operating expenses. 

Section 40 
5. Rat~-:setting w.fll ill:Vo;t.ve s~bst:anti~l initial dev~lopme~t costs. 
6. Apnual FOst~ for COmPUter;,support should be approximately the. same as setting annual medical fees. However, 

additional FTE to manage hospital rate setting will be required. 

FISCAL IMPACT: 
Expelldi t\lres: , , 

A.. J!C "'.Establish Impairment Panels 
Section 39 Persqpal ServiFes 

Oper~ti:qg Expenses 
Equipment 

TOTAL 

B. pwc - lle@late Hospit~l Costs 
Section 40 Persqn~l Ser,~~~es. 

Oper~illg Expenses 
Equipment 

TdrAL 
J-~ ' ;.>- .,._ ~ I 

!orAl. :PARt vir± 

FUNb±~G souaci: Ea~rk~J s~e~iai ~~v~~~e Total 

FYSB 

$ 21,208 
2,953 
8,200 

$ 32i361 

$ 40,~QJ 
9,!)qQ 
~ 

S···~ 

tsa;m 
~- . ,: :··-- _. _, ;·', ~ 

$ 88;·264 

FYB9 

$ 21,126 
2,953 

0 
$ 24.079 

$ 40,647 
6,75p 

0 
$ 47.397 

:_ ;.: 

$ 11;476 

t 7L476 

s ~ .J./S'" 
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PARr IX: OCCUPATIONAL DEAI'NBSS 
No operating budgets affected. 

PARr X: URABU.JTATI<B & Rl!HIIPLOIM!R'l' 

ASSUMPTIONS: 
1. There will continue to be about 2,000 workers referred to rehab per year. 
2. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the 

number of panel referrals will decrease to 1,000 in FY90 and 600 in FY91. 
3. Each of the three panel members will be financed by their principals. 
4. There will be two primary locations for the panels to convene, Helena and Billings. 
5. DWC will administer the panel function and assign caseload. 
6. Five additional personnel will be required to carry out this function. 

FISCAL IMPACT: 
Expenditures: 

Sections 
52-59 & 
63-65 

A. DWC - Rehab Panel Support 
Personal Servtces 
Operating Expenses 
Equipment 

TOTAL 

B. Job Service Panel Participation 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

TOTAL PART X 

FUNDING SOURCE: 
Earmarked Special Revenue 

TOTAL FUNDING 

FY88 
$ 68,041 

4,000 
7,000 

$ 79,541 

$ 48,856 
9,091 
5,000 

$ 62.947 

$142,488 

$142,488 

$142,488 

FY89 
$ 67,782 

4,000 
0 

$ 71.782 

$ 48,670 
9,091 

0 
$ 57.761 

$129,543 

$129,543 

$129.543 

s/J.JI.r 
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PART XI: Self-Insu-.;er Solvency 
PAltt XII: Occupational Disease 
PART XIII: Rule Makin& Repealers & Codification Instructions 
No operating budgets affected for these parts. 

'11WST lUNDS 

ASSUMPTIONS: 
1. Policyholder mix will remain constant. 
2. The State Fund's market share will remain unchanged. 
3. The proposed benefit payment system will not create an incentive for current policyholders to seek coverage 

from private carriers. 
4. Demands on benefits, was;e compensation and medical expenses, will remain at current levels. 
5. Obligation for the unfunded liability will be recovered in lQ years. 
6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10 years. 
FISCAL IMPACT: 

A, State ComJ;tensation.Insurance Fund 
1. lsttmated 1987 Premium income 

(includes l/1/87 adjustment). 

~. 

Amount required to reach 
adequate rate base. · 

Estimated premium needed to 
maintain current system, 

Estimated pr~ium required to 
maintain Proposed syst~. 

~t~ted Pre$ium ReduPtions 
~ red~ction from adeq~te base. 

FY87 
$ 64,800,000 

$ 11' 86Z I 000 

* 76.662.000 

Ramae 
Hiah 

$59,laa.ooo $60,517,000 

<*l!~~:a;eoo (Sl6il85i00g? . z. g 
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Fiscal Note Request, SB 315, as introduced. 
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3. Obligations to be Funded 

a. 

b. 

Unfunded Liability 
$81 Million - Annually 
for lQ years. 
Stalling/Buckman Decision 
@ $25 Million - Annually 
for lQ years. 

Annual recovery of recognized 
obligations. 

B. Uninsured Employers Fund 

$ 12,344,000 

$ 3,800,000 

$ 16,144,000 

The purpose of the reform is to allow the Division to pay benefits on a cash available basis. 
Current law requires the Division to maintain surpluses and reserves in the Fund. Funding sources 
remain the same. 

FUNDING SOURCE: 
Expendable Trust Funds. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium 
decreases. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the 
most seriously injured worker, and instituting a return-to-work rehabilitation program • 

.. 

s~ Jt5 



Fiscal Note Request, SB315, as introduced. 
Form BD-15 
Page 12 

OPERATING BUDGETS 

PART I 

PART II 

PART III 

PAJtT IV 

PART v 

PART VI 

PA.Irl VII 

PART VIII 

PART IX 

PART X. 

PART XI 

PART XII 

PART XIII 

SUMMARY - FISCAL IMPACT 

TOTAL INCREASE OPERATING COSTS 

FY88 ~ 

$ N/A $ N/A 

287,027 180,788 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

88,264 71,476 

N/A N/A 

142,488 129,543 

N/A M/A 

N/A N/A 

N/A N/A 

$517 .. 779 5381 .... 8.07 

5/J ~Is-



> 

STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB315, as amended. 
REVISED FISCAL NOTE 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish 
the Workers' Compensation Court and the Board of Labor Appeals. 

FISCAL IMPACT: 
State Compensation costs will be reduced as a result of this bill by ($16.1m) - ($17.5m) a percentage decrease of 
(217.) -(237.). 
NOTE: 
Annual contribution of $16.1 million needed to retire unfunded obligations in ten years is not included in the 
decreases disclosed above. 

Uninsured Employers Fund 
Benefits will be paid according to the cash available in the Fund. 
State Fund: Administration 

FTE 
Personal Services 
Operations 
Equipment 

Total 

Funding: 
Earmarked Special 

Current Law 
8.00 FTE 
$237,059 

119,713 
800 

$357,572 

$357' 572 

FY88 
Pro:Qosed Law Difference 
21.75 FTE 13.75 FTE 
$575,929 $338,870 

196,326 76, 613 
31!100 30!300 

$803,355 $445,783 

$803,355 $445,783 

FY89 
Current Law Pro:Qosed Law Difference 
8.00 FTE 21.75 FTE 13.75 FTE 
$236,859 $574,435 $337,576 

110,767 184,630 73,863 
800 800 0 

$348,426 $759,865 $411,439 

$348,426 $759,865 $411,439 

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to 
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers' 
Compensation. 

Trust Fund: (Benefits) 
Incurred Liabilities $76,662,000 $60,562,000 ($16,100,000) $76,662,000 $60,562,000 ($16,100,000) 

~ 

.- DATE 
IMARY SPONSOR 

.:t/~'fZJ-7 
:> 

Program Planning 
Fiscal Note for SB315 1 as amended. 

REVISED FISCAL NOTE S ~ :a I l 
-11-z.-



Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-15 
Page 2 

Funding Source: 
FY88 

Current Law Proposed Law Difference 
Trust Funds 

Net Decrease $76,662,000 $60,562,000 $16,100,000 

FY89 
Current Law Proposed Law Difference 

$76,662,000 $60,562,000 $16,100,000 

Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the 
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs. 

sl3 !tr 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-15 
Page 3 

Fiscal Impact 

PART I. Statement of Intent & Declaration of Public Policy. 
Section 1. Public Policy 

PART II. Employment Relations -Mediation 
Section 8. Mediation Required 

PART III. General Provisions 
Section 2. Definitions 

PART IV. Administrative Provisions 
Section 8. Disputes to Dept Mediator 
Section 9. Safety Incentives 

PART v. Coverage, Liability & Subrogation 
Section 11. Liability Determination 
Section 12. Subrogation 

PART VI. Uninsured Employers 
Section 13. Cash Basis 

PART VII. Filing for Benefits & Attorney Regulation 
Section 16. Cost upon Denial 

PART VIII. General Benefit Provisions 
Section 21. Temporary Total 
Section 22. Permanent Total 
Section 23. Partial Disability 
Section 24. Establish Impairment Panels 
Section 25. Medical & Hospital Costs 
Section 27. Benefit Terminate/Retire 
Section 29. Death Benefits 
Section 30. Waiting Period 
Section 32. Lump sum Payments 

Operating 
Budget 

No 

No 

Yes 
No 

No 
No 

No 

No 

No 
No 
No 

Yes 
Yes 

No 
No 
No 

Yes 

Impact On 
Trust 

Fund 

Possible 

Yes 

No 
Yes 

Yes 
Possible 

Yes 

Possible 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

513 ~ l!l 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-15 
Page 4 

PART IX. Occupational Deafness 
PART X. Rehabilitation & Reemployment 

Section 36. Return WK/Priorities 
Section 37. Require Rehabilitative Service 
Section 38. Provider to Report 
Section 39. Rehabilitation Panel 
Section 40. Panel Report 
Section 41. DWC to Order 
Section 42. Refer to SRS 
Section 44. Total Rehabilitation Benefits 
Section 45. Wage Suplmt. & Rehab. Benefits 
Section 46. Auxiliary Rehab. Benefits 
Section 47. Self Employment 
Section 48. Exchange Information 
Section 49. Benefits Terminated 
Section 50. DWC Jurisdiction 

PART XI. Self Insurer Solvency 
PART XII. Occupational Disease 
PART XIII. Rule Making, etc. 

No 

No 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

No 
No 
No 

Yes 
Yes 
Yes 

No 
No 
No 

No 

Yes 
Yes 

No 
No 
No 
No 
No 

Yes 
Yes 
Yes 
Yes 

No 
No 
No 
No 
No 
No 

s/3 J.lr 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD·-15 
Page 5 

PART I: STATEMENT OF INTENT & DECLARATION OF PUBLIC POLICY 

ASSUMPTIONS: 
1. Although the change from "construing the Act liberally in favor of the claimant" to "construing the Act 

according to its terms" would have an impact on court decisions, a foundation upon which to derive a 
financial estimate does not exist. 

FISCAL IMPACT: 
Section 1. Impossible to estimate, but the cost of the system should be reduced over time. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent. 

PART II: ADJUDICATION PROCESS 

ASSUMPTIONS: 
1. The workload of Department mediators will total approximately 600 cases per year. Additional workload may 

result from new areas proposed in the bill. 
2. The workload of the Division will be approximately the same except for new areas proposed elsewhere in the 

bill adding to Division responsibility. 
3. Mediation will be a new cost and will not substantially reduce Division workload. 
4. Mediators will be responsible for determining and applying findings of fact, generally in field locations. 
5. Employment Relations Division will require the following personnel as of 7/1/87: Four (4) mediators; one 

(1) legal secretary, and one (1) clerk. 

Expenditures: 

Section 8 
DOL Employment Relations - Mediation 

Personal Services 
Operating Expenses 
Equipment 

TOTAL 

INCREASED OPERATIONAL COSTS-Part II 

FUNDING SOURCE FOR NET CHANGE: 
Earmarked Special Revenue 

TOTAL FUNDING 

FY88 

$159,962 
51,069 

4 1 000 
$215,031 

$215,031 

$215,031 
$215,031 

FY89 

$159,351 
51,069 

0 
$210,420 

$210,420 

$210,420 
$210,420 

5/3 1/.r 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-.1-5 
Page 6 

AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the 
expenses presented in this part should have no direct affect. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Once the system is established, it will continue unless changed. 

PART III: GENERAL PROVISIONS 
No Operating Budgets Affected. 

PART IV: AIHINISTRATIVE PROVISIONS 
Operating budget impact integrated with Part II. 

PART V: COVERAGE LIABILITY & SUBROGATION 
PART VI: UNINSURED EMPLOYERS 
PART VII: FILING FOR BENEFITS & ATroRNEY FEE REGULATIONS 
No operating budgets affected for these parts. 

PART VIII: GENERAL BENEFIT PROVISIONS 

ASSUMPTIONS: 
Section 24 
1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request­

ing party. 
2. The Division's principal function in impairment evaluations will be: 

a. Rulemaking prior to implementation. 
b. Appointment of evaluators in several geographic parts of Montana. 
c. Directing a claimant to evaluators. 
d. Receiving reports of evaluators and notifying affected parties of ratings. 

3. Approximately 950 ratings will be rendered each year. 
4. Managing the impairment evaluation system will require one (1) FTE and operating expenses. 

Section 25 
5. Rate-setting will involve substantial initial development costs. 
6. Annual costs for computer support should be approximately the same as setting annual medical fees. However, 

additional FTE to manage hospital rate setting and resolve disputed issues will be required. 

5!.S Jl!'" 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
From BD..:15 
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FISCAL IMPACT: 
Expenditures: 

A. DWC - Establish Impairment Panels 
Section 24 Personal Services 

Operating Expenses 
Equipment 

TOTAL 

B. DWC - Regulate Hospital Costs 
Section 25 Personal Services 

Operating Expenses 
Equipment 

TOTAL 

TOTAL PART VIII 

FUNDING SOURCE: Earmarked Special Revenue Total 

PART IX: OCCUPATIONAL DEAFNESS 
No operating budgets affected. 

PART X: REHABILITATION & RE-EMPLOYMENT 

ASSUMPTIONS: 
1. There will continue to be about 2,000 workers referred to rehab per year. 

FY88 FY89 

$ 21,208 $ 21,126 
2,953 2,953 
81200 0 

$ 32,361 $ 24,079 

$ 40,803 $ 40,647 
9,500 6,750 
51600 0 

$ 55,903 $ 47,397 

$ 88,264 $ 71.476 

$ 88,264 $ 71.476 

z. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the 
number of panel referrals will decrease to 1,000 in FY90 and 600 in FY91. 

3. Each of the three panel members will be financed by their principals. 
4. There will be two primary locations for the panels to convene, Helena and Billings. 
5. DWC will administer the panel function and assign caseload. 
6. Five additional personnel will be required to carry out this function. 

s/3 ~tr 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
From BD-15 
Page 8 

FISCAL IMPACT: 
Expenditures: 

Sections 
37-44 & 
48-50 

A. DWC - Rehab Panel Support 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

B. Job Service Panel Participation 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

TOTAL PART X 

FUNDING SOURCE: 
Earmarked Special Revenue 

TOTAL FUNDING 

PART XI: Self-Insurer Solvency 
PART XII: Occupational Disease 
PART XIII: Rule Making Repealers & Codification Instructions 
No operating budgets affected for these parts. 

TRUST FUNDS 

ASSUMPTIONS: 
1. Policyholder mix will remain constant. 
2. The State Fund's market share will remain unchanged. 

FY88 
$ 68,041 

4,000 
7,000 

$ 79,541 

$ 48,856 
9,091 
5,000 

$ 62,947 

$142,488 

$142,488 

$142,488 

FY89 
$ 67,782 

4,000 
0 

$ 71.782 

$ 48,670 
9,091 

0 
$ 57,761 

$129,543 

$129,543 

$129,543 

3. The proposed benefit payment system will not create an incentive for current policyholders to seek coverage 
from private carriers. 

4. Demands on benefits, wage compensation and medical expenses, will remain at current levels. 
5. Obligation for the unfunded liability will be recovered in 10 years. 
6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10 years. 

s~ .Lt.r­
Jiz,-



Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-15 
Page 9 

FISCAL IMPACT: 

A. State Compensation Insurance Fund 

1. 

2. 

Estimated 1987 Premium income 
(includes 1/1/87 adjustment). 

Amount required to reach 
adequate rate base. 

Estimated premium needed to 
maintain current system. 

Estimated premium required to 
maintain proposed system. 

Estimated Premium Reductions 
% reduction from adequate base. 

3. Obligations to be Funded 

a. 

b. 

Unfunded Liability 
$81 Million - Annually 
for 10 years. 
Stelling/Bockman Decision 
@ $25 Million - Annually 
for 10 years. 

Annual recovery of recognized 
obligations. 

B. Uninsured Employers Fund 

FY87 

$ 64,800,000 

$ 11,862,000 

$ 76,662,000 

Range 
Low High 

$59,122,000 $60,517,000 

($17,540,000 
22.88:7. 

($16,145,000) 
21.067. 

$ 12,344,000 

$ 3,800,000 

$ 16,144,000 

The purpose of the reform is to allow the Division to pay benefits on a cash available basis. 
Current law requires the Division to maintain surpluses and reserves in the Fund. Funding sources 
remain the same. 

s 4 3. /.!l­
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
Form BD-15 
Page 10 

FUNDING SOURCE: 
Expendable Trust Funds. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium 
decreases. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the 
most seriously injured worker, and instituting a return-to-work rehabilitation program. 

.s;J ~ t..r 
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE 
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SUMMARY - FISCAL IMPACT 

OPERATING BUDGETS 

PART I 

PART II 

PART III 

PART IV 

PART v 

PART VI 

PART VII 

PART VIII 

PART IX 

PART X 

PART XI 

PART XII 

PART XIII 

TOTAL INCREASE OPERATING COSTS 

FY88 

$ N/A 

215,031 

N/A 

N/A 

N/A 

N/A 

N/A 

88,264 

N/A 

142,488 

N/A 

N/A 

N/A 

$445,}83 

FY89 

$ N/A 

210,420 

N/A 

N/A 

N/A 

N/A 

N/A 

71,476 

N/A 

129,543 

N/A 

N/A 

__li/_b 

$411.439 

st5 3. tr 
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50th Legislature SB 0315/si 

1 

2 

3 

4 

APPROVED BY COMMITTEE 
ON LABOR & EMPLOYMENT 
RELATIONS 

STATEMENT OF INTENT 

SENATE BILL 315 

Senate Labor and Employment Relations Committee 

5 A statement of intent is required for this bill because 

6 of the following: 

7 The division of workers• compensation needs to adopt 

8 rules to efficiently and fairly implement the Workers' 

9 Compensation Act. There are numerous references throughout 

10 the act to rules, rates, procedures, and forms to be 

11 prescribed by the division (e.g., 39-71-208, 39-71-307, 

12 39-71-410. 39-71-604, 39-71-2102, 39-71-2303. and 

13 39-71-2304). However, there is no explicit statutory grant 

14 of rulemaking authority in the chapter. 

15 The Montana supreme court, in Garland v. The Anaconda 

16 Company, 171 Mont. 240, 581 P.2d 431 (1978), tacitly 

17 recognized 39-71-203 as a general grant of rulemaking 

18 authority. To preserve the division's rulemaking authority 

19 and extend it to the amendments promulgated in this bill, 

20 the legis1ature explicitly grants and extends rulemaking 

21 authority to the division to implement the Workers• 

22 Compensation Act. 

23 The division may adopt rules as necessary to implement 

24 the act. The division shall provide the rules, procedures, 

25 and forms specifically referred to in sections of the act 

~~ ... , ... , •• CDunci< 

1 

2 

3 

SB 0315/si 

and implement other sections as necessary and appropriate by 

providing specific guidelines, policies, and procedures to 

serve the efficient and fair administration of the act. 

-2-
SECOND READING 
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50th Legislature SB 0315/02 

APPROVED BY COMMITTEE 
ON LABOR & EMPLOYMENT 
RELATIONS 

1 

2 

3 

4 

5 

6 

7 

a 
9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 315 

INTRODUCED BY B. WILLIAMS, THAYER, C. SMITH, DARKO, CODY, 

BARDANOUVE, DONALDSON, HIRSCH, M. WILLIAMS, KOLSTAD, 

PISTORIA, FARRELL, MERCER, THOMAS, WEEDING, STANG, HARPER, 

RASMUSSEN, BRANDEWIE, GALT, LYBECK, NATHE, SPAETH, NORMAN, 

J. BROWN, NEUMAN, KITSELMAN, BENGTSON, PECK, GILBERT, 

KEATING, HARRINGTON, ABRAMS, GLASER, HAMMOND, VAUGHN, 

BECK, JENKINS, GRADY, MARKS, MANUEL, HIMSL, SCHYE, 

CORNE', PETERSON, WALLIN, GRINDE, SIMON, 

JONES, CONNELLY, HOLLIDAY, ECK 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: ''AN ACT ~-SENSRAbb¥-RBY!SE-~HB 

W6RKBRS~-€6MPBNSA~!6H-bAWS;-~6-€REA~B-A-B6ARB-6P--!HBHS~RiAb 

!NSHRAH€E;--~6--AB6biSH--~HB-W6RKERS'-€8MPENSA~i6H-€6HR~-AHB 

~HB-B6ARB-SP-bAB6R--APPEAbS;--AMEHBiNS--SB€~i6HS--%-i5-l9i47 

i9-l%-49l,--39-Si-~9l,--39-Si-i3947--39-5i-%49%,--39-5i-%465 

~HR866H---39-Si-%4677---39-7i-il6,---39-1i-liB7---39-7l-ri97 

39-1i-%93,---39-1i-%94,---39-7i-49%,--39-1i-4977--39-1i-4!4, 

39-1t-56%7---39-1i-593,---39-1i-69S,----39-1i-6il----~HR6HGH 

39-1l-6i4,----39-1i-19l----~HRBHGH---39-1i-194,---39-1i-168, 

39-1i-9i9,--39-1i-7%l,--39-1i-736,---39-1!-131,---39-1i-14i, 

39-1t-893,--39-1i-l993,--39-7l-%i96,-39-7i-%99%,-39-1i-~995, 

39-7%-i9%,--39-1%-616,---39-7%-6l%,---39-7%-6l3,---45-6-39l, 

59-l6-3ll,--53-9-i96,--ANB-53-9-l3i,-M€A;-REPEAb!HS-SE€~iBHS 

~"' """"''"' Cau"dl 

1 

2 
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6 

7 

8 

9 

10 

ll 
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13 
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20 
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23 
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25 

SB 0315/02 

~-%5-lDi4 7--%-l5-l794,--39-5%-3DS,--39-Sl-3l9,---39-5l-r4D37 

39-Sl-%4D4,--39-st-r499,--39-5i-r4i9•--39-7t-lD47 -39-7i-l%%, 

39-7i-ir%,---39-7l-4l9,---39-7i-795----~HR6HGH----39-7!-797, 

39-7i-799,--39-7i-738,--39-7%-9l47--39-7%-l99%,--39-7i-l99%, 

39-7l-%9D57-39-7i-%99l-~HR6HSH--39-7l-%9D97--AHB--39-7%-l94, 

M€A;--AHB-PR6Y!BiN6-APPbi€ABfb!~Y-BA~ES-AHB-BPPE€~iYB-BA~BS• 

TO GENERALLY REVISE THE WORKERS' COMPENSATION AND 

OCCUPATIONAL DISEASE LAWS; TO PROVIDE THAT OBTAINING 

BENEFITS FRAUDULENTLY CONSTITUTES THEFT; AMENDING SECTIONS 

19-1}-401, 39-71-116, 39-71-118, 39-71-119, 39-71-203, 

39-71-204, 39-71~401, 39-71-407, 39-71-414, 39-71-502, 

39-71-503, 39-71-605, 39-71-611 THROUGH 39-71-614, 39-71-701 

THROUGH 39-71-704' 39-71-708, 39-}l-710, 39-71-721' 

39-71-736, 39-71-737, 39-71-741, 39-71-803, 39-71-1003, 

39-71-2106, 39-71-2901, 39-71-2903, 39-71-2905, 39-71-2907, 

~~71-2909, 39-72-102, AND 45-6-301, MCA; REPEALING SECTIONS 

39-71-104, 39-71-121, 39-71-122, 39-71-410, 39-71-705 

THROUGH 39-71-707, 39-71-709, 39-71-738, 39-71-914, 

39-71-1001, 39-71-1002, 39-71-1005, 39-71-2906, 39-71-2908, 

AND 39-72-104, MCA; AND PROVIDING APPLICABILITY DATES AND 

EFFECTIVE DATES. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Introduced Bill) 

Strike everything after the enacting clause and insert: 

-2- SB 315 
SECOND READING 
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SB 0315/02 

NEW SECTION. Section 1. Declaration of public policy. 

For the purposes of interpreting and applying Title 39, 

chapters 71 and 72, the following is the public policy of 

this state: 

(1) It is an objective of the Montana workers' 

compensation system to provide, without regard to fault, 

wage supplement and medical benefits to a worker suffering 

from a work-related injury or disease. Wage-loss benefits 

are not intended to make an injured worker whole; they are 

intended to assist a worker at a reasonable cost to the 

employer. Within that limitation, the wage-loss benefit 

should bear a reasonable relationship to actual wages lost 

as a result of a work-related injury or disease. 

(2) A worker's ~emoval from the work force due to a 

work-related injury or disease has a negative impact on the 

worker, the worker's family, the employer, and the general 

public. Therefore, it is an objective of the workers' 

compensation system to return a worker to work as soon as 

possible after the worker has suffered a work-related injury 

or disease. 

(3) Montana's workers' compensation and occupational 

disease insurance systems are intended to be primarily 

self-administering. Claimants should be able to speedily 

obtain benefits, and employers should be able to provide 

covera9e at reasonably constant rates. To meet these 

-3- SB 315 
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objectives, the system must be designed to minimize reliance 

upon lawyers and the courts to obtain benefits and interpret 

liabilities. 

(4) Title 39, chapters 71 and 72, must be construed 

according to their terms and not liberally in favor of any 

party. 

Section 2. Section 39-71-116, MCA, is amended to read: 

''39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

{1) "Average weekly wage'' means the mean weekly 

earnings of all employees under covered employmentJ as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

(2) "Beneficiary" means: 

(a) a surviving wi£e-or-hu~band spouse living with or 

legally entitled to be supported by the deceased at the time 

of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of iS 22 years 

who is a full-time student in an accredited school or is 

enrolled in an accredited apprenticeship program; 

(d) an invalid child over the aqe of 18 years who is 
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dependent upon the decedent for support at the time of 

injury; 

{e) a parent who is dependent upon the decedent for 

support at the time of the injury {however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through (2}(d) of this section, exists}; 

and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2){a) through (2)(e) of this 

section, exists). 

( 3} "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. Afty-~~~~on-ha~Ting-o~-~~si~~ing-in-hattling 

of--e~g~~--beets--or--9rains,--in--ea~~--of--eme~geney,---is 

considered-engaged-±ft-e~sttai-employmento 

{4) ''Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury, 

and--~--iileg±t±mate-child-legitimt~ed-prior-to-the-inj~ry. 

(5) "Days 11 means calendar days, unless 

specified. 

otherwise 

(6) ''Department 11 means the department of labor and 

industry. 
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t5tlll_ 11 Division" means the division of workers' 

compensation of the department of labor and industry 

provided for in 2-15-1702. 

t6tffi "Fiscal year" means the period of time between 

July 1 and the succeeding June 30. 

t~t--•Hnsbandu--or-- 0w±doweru--means--only-a-httsband-or 

widower-living-w±th-or-legaiiy-entitled-to-be--~ttpported--by 

the-deeeaeed-at-th~-tim~-o£-her-±n;nryo 

t8till "Insurer•• means an employer bound by 

compensation plan No. l, an insurance company transacting 

business under compensation plan No. 2, the ±ft~~~~r±ei 

±~~tlr~~ee-aeeo~"t state compensation insu~~~ce fund under 

compensation plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9ti!Q_l_ "Invalid" means one who is physically or 

mentally incapacitated. 

(11) "Maximum healin__g__:: means the status reached when a 

work.er is as far restored medically as the permanent 

character of the_~~rk-related injury will permit. 

t±et~ 11 0rder" means any decision, rule, direction, 

requirement, or standard of the division or any other 

determination arrived at or decision made by the division. 

flit i!1l "Payroll", "annual pay roll", or "annua 1 

payroll for the preceding year" means the average annual 

payroll of the employer for the preceding calendar year or, 
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if the employer shall not have operated a sufficient or any 

length of time during such calendar year, 12 times the 

average monthly payroll for the current year; provided, that 

an estimate may be made by the division for any employer 

starting in business where no average payrolls are 

available, such estimate to be adjusted by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

t%%tl..!..!l ''Permanent partial disability" means a 

condition resaiting-fro~-inj~ry-a~-d~fin~d-±n--th±s--ehapte~ 

that--re~~%ts--in--the--8etaal--io~s--of-earnings-or-earning 

capa~iiity-iess-than-totai-that--ex±st8--after--the--inj~r~d 

worker--is-8~-f8r-r~s~or~d-8~-the-permanen~-ehftr8eter-of-the 

±nj~ries-wii~-permito-Bi~8bi~±ty-sho~!--be--stlpported--by--o 

prepond~ranee--of--medieal--evideneeo, after a worker has 

reached maximum healing, in which a worker: 

(a) has a medically determined_Ehysical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in the worker's job pool 

pursuant to one of the options set forth in [section 36) but 

suffers impairment or partial wage loss, or both. 

t%3t~ "Permanent total disability" means a condition 

resulting from injury as defined in this chapter that 

restllts-in-the-loss-o£-aettlai-earning~-or-earning-eapability 

that--~xi~ts--after-the-injtlred-worker-is-as-rar-restored-as 
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the-p~rmanent-eharaeter-of--the--injtlr~~s--will--permit--and 

whieh-res~its-in-th~-worker-havinq-no-reasonable-prospeet-of 

£inding--regtllar--employmen~-o£-any-~ind-in-the-normal-labor 

mark~to-B±~8bi~ity-~h~~~-be-s~pported-by-a-preponderanc~--of 

medieal--evideneeo.L ___ after a worker reaches maximum healing, 

in which a worker is unable to return to work in the -- --- -- ---

worker's job pool after exhausting all options_ se! f9_!th_j._!!_ 

[section 36). 

t~4t.!..!.§l The term "physician 11 includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

t~Stl!Il "The plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

tl6tl..!..!U "Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 

tr~t~ "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

ti:8t11...Ql "Reasonably safe tools and appliances" are 

such tools and appliances as are adapted to and are 
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reasonably safe for use for the particular purpose for which 

they are furnished. 

tl9ti!!l 11 Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker is-as-far-restored-as-the-permanent-character-of--the 

±ft;~ries-w±li-permit.-A-worker-shal~-he-paid-temporary-tota± 

disabiiity---bene£its---dnrin9---a---reasonabie---period--of 

retreiningo-Bisabi±ity-~hall-be-sttpported-by-a-preponderance 

of-medieal-evidenee reaches maximum healing. 

t%9t-uwagesB-means-the-a~erage-9ross-earnings--reeeived 

by--the--employee--at--tke--time-of-t~e-~~jttry-£or-tke-tt~aai 

~ottre-o£-employment-±n-~-week,-and-overtime--is--not--~o--be 

eonsideredo--Sie~--ieave--benefit~--aeerae~--by-employees-of 

pdb%ie-eorporatio~~,-as-define0-by-sabseetio~-tl6t--o£--t~is 

seetion7 -are-eon~idered-wages7 

t%%t-uwi£e~--or--Uwidowu--mea~s--only--a--wife-or-widow 

%±vin1-wit~-er-iegally--entitied--to--be--sapported--by--the 

deeeased-a~-t~e-t~me-o£-the-~njuryo 

(22) ''Year'', unless otherwise specified, means calendar 

year.• 

Section 3. Section 39-71-119, MCA, is amended to read: 

•)9-71-119. Injury or--injared and accident defined. 

ill ''Injury" or "injured 11 means: 

tlt--a-tangible-happenin9-o£-a-traumatie-natare-from-an 
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anexpeeted-eanse--or--an~saal--strain--Pesaiting--in--either 

extePna%---or--internal--p~ysieal--haPm--and--sneh--physieal 

eondition-as-a-resalt-therefrom-and--exelading--disease--not 

traeeable-to-±n;ary,-exeept-a~-prev~ded-±ft-~~b~eetion-t~t-ef 

this-seetion; 

tit--eardiovaseH%ar---er---pH±monapy---or---re~pira~ery 

d~sease~-eofttraeted-by-a--paid--£ire£ighter--em~±oyed--by--a 

manieipality,--village,-or-Eire-district-as-a-req~iar-member 

o£-a-~aw£uliy-estabii~hed-£ire--depar~men~,--which--diseasee 

are--eaH~ed--by-overexertion-in-time~-o£-s~re~e-or-danger-in 

the-eo~rse-ef-his-employmen~-hy--proximate--exposare--or--by 

e~maiatiye--expos~re--over--a--period--of-4-years-or-more-to 

hea~,-smo~e,-ehem±eai-£ames,-or-other-toxie--gasee.--Hothiftg 

herein--shail--be--eonstraed--to--exelade--any-other-wor~ing 

person--who--sa££ers---a---eardiovasetllar,---paimonary,---or 

reepiratory--disease--whiie--in--the-eourse-and-seope-o£-his 

empioyment7 

(a) internal or external physical ~arm to the body; 

{b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, or 

hearing aids; or 

t3t1£l death resulting-£rom-in;tlry. 

(2) An injury is ~aused by an accident. ~n accident 

is: 

(a) an __ unexpected traumatic incident or unusual 
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strain; 

(b) identifiable by time and place of occurrence; 

(c) identifiable by member or part of the body 

affected; and 

(d) caused by a specific event on a single day or 

during a single work shift. 

'3) "Injury" or "injured'' does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity_._ 

(4) "Injury" or "injured" does not include a disease 

that is not caused by an accident. 

{5) A cardiovascular, pulmonary, respiratory, ___ or other 

disease, cerebrovascular accident, or myocardial infarction 

suffered by a worker is an injury only if the accident is 

the primary cause of the physical ha!m in relation to other 

factors contributing to the physical harm." 

NEW SECTION. Section 4. Wages defined. (1) "Wages" 

means the gross remuneration paid in money, or in a 

substitute for money, for services rendered by an employee. 

Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods: 

(b) board or lodging if it constitutes a part of the 
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employee's remuneration, based on the actual value of the 

board, lodging, rent, or housing; and 

(C) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee travel expense reimbursements or 

allowances for meals, lodging, travel, and subsistence; 

(b) special rewards for individual invention or 

discovery; 

(c) tips and other gratuities received by the employee 

in excess of those docum~nt~d to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, 

actual earnings for the four pay periods 

the average 

immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same ~mployer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 
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the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

Section S. section 39-71-203, MCA, is amended to read: 

"39-71-203. Powers of division -- rules. ill The 

division is hereby vested with full power, authority, and 

jurisdiction to do and perform any and all things, whether 

herein specifically designated or in addition thereto, wh±eh 

that are necessary or convenient in the exercise of any 

power, authority, or jurisdiction conferred upon it under 

this chapter. 

(2) The division may adopt rules to carry out the 

provisions of this chapter." 

Section 6. section 39-71-204, MCA, is amended to read: 

"39-71-204. Rescission, alteration, or amendment by 

division of its orders, decisions, or awards ----i~m~~a~~en 

effect appeal. (1) Bxeep~-ae-provid~d-~"-~tlb~ee~~on 

t~tT-the The division ~haii-hav~ has continuing jurisdiction 

over all its orders, decisions, and awards and may, at any 

time, upon notice, and after opportunity to be heard is 

given to the parties in interest, rescind, alter, or amend 

any such order, decision, or award made by it upon good 

cause appearing therefor. 

tit--~he-d±v~~±on-o~-~he--wor~~rs~--eompen~ation--jtld~e 

~haii--not--hove-power-~o-~e~eind,-ar~er7-or-emend-any-£inal 
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settiement-or-award-o£-eompensa~±on-more-than-4-years--after 

the--same--has--been--approved--by-the-divis±onT-Rese±ndin97 

alter±n97-or-ame"d±ng-a-£±nai-settlement-within--the--4-year 

pe~iod--shall--be--by-agreement-between-~he-eiaimant-and-the 

ine~rero-Tf-~he-eia±mane-and-the-in~~rer-eenno~--eg~ee,--the 

disp~te-shaii-be-eeneid~r~d-a-disp~ee-£or-whieh-the-wo~kersi 

eompensatio"-;~dge-has-jttrisdietion-to-make-a-determinationo 

8~e~p~--as--pro¥ided--in--39-~~-%998,--the--divi~ion--o~-the 

wo~~e~~i-eompensation-;ttd9e-~heii--not--have--the--power--eo 

~e~eind,--ei~e~T--or--amend--any--order-approving-a-fttli-and 

final-eompromi~e-~ettlement-of-eompensation~ 

t3t~ Any order, decision, or award rescinding, 

altering, or amending a prior order, decision, or award 

shaii-have has the same effect as original orders or awards. 

(3) If_ a party is aggrieved by a division order, the 

party may appeal the dispute to the workers.' compensation 

judge." 

NEW SECTION, Section 7. Filing true claim 

obtaining benefits through deception or other fraudulent 

means-- criminal penalty. (1) A person filing a claim under 

this chapter or chapter 72 of this title, by signing the 

claim, affirms the information filed is true and correct to 

the best of that person's knowledge. 

(2) A person who obtains or assists in obtaining 

benefits to which the person is not entitled under this 
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chapter or chapter 72 of this title may be guilty of theft 

under 45-6-301. A county attorney may initiate criminal 

proceedings against the person. 

NEW SECTION. Section 8. Disputes 

evidence settlement requirements 

jurisdiction 

mediation. (1) A 

dispute concerning benefits arising under this chapter or 

chapter 72 must be brought before a department mediator as 

provided in [sections 52 through 57). If a dispute still 

exists after the parties satisfy the mediation requirements 

in [sections 52 through 57], either party may petition the 

workers• compensation court for a resolution. 

(2) A dispute arising under this chapter that does not 

concern benefits or a dispute for which a specific provision 

of this chapter gives the division jurisdiction must be 

brought before the division. 

(3) An appeal from a division order may be made to the 

workers• compensation court. 

(4} The common law and statutory rules of evidence do 

not apply in a case brought to hearing before the division. 

(5) Except as otherwise provided in this chapter, 

before a party may bring a dispute concerning benefits 

before·a mediator, the parties shall attempt to settle as 

follows: 

(a) The party making a demand shall present the other 

party with a specific written demand that contains 
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sufficient explanation and documentary evidence to enable 

the other party to thoroughly evaluate the demand. 

(b) The party receiving the demand shall respond in 

writing within 15 working days of receipt. If the demand is 

denied in whole or in part, the response shall state the 

basis of the denial. 

(c) A party may move to dismiss a petition if it does 

not comply with this subsection. A mediator has the 

authority to dismiss a petition if he finds that the party 

did not-comply with this subsection, but the mediator's 

decision may be reviewed by the workers' compensation court 

upon motion of a party. 

(6) Nothing in this subsection relieves a party of an 

obligation otherwise contained in this chapter. 

NEW SECTION. Section 9. Financial incentives to 

institute safety programs. The state compensation insurance 

fund, plan No, 3, and private insurers, plan No. 2, may 

provide financial incentives to an employer who implements a 

formal safety program. The insurance carrier may provide to 

an employer a premium discount that reflects the degree of 

risk diminished by the implemented safety program. 

Section 10. section 39-71-401, MCA, is amended to 

read: 

"39-71-401. Employments covered and employments 

exempted. {1) Except as provided in subsection 12) of this 
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section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Wo~kers' Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

(b) casual employment as defined in 39-7l-116t3t 

exeept-employment-o~-a-~oi~~tee~-tt~der-6i-~-l95; 

(c) employment of members of an employer's family 

dwelling in the employer's household; 

{d) employment of sole proprietors or working members 

of a partnership othe~-t~an-tho~e-wno-eon~ider-them~eive~-or 

hold--~hem~eive~--ont-a~-independent-eontraetor~-and-who-are 

not-eofttreeting-~or-agriettltnral-~erviee~-to-be-performed-on 

a--far~--or--raneh;--or--for--broker--or--~ale~man--~erviees 

performed--under--a--tieen~e--issued--by-the-board-of-realty 

re9~lation1-or-~or-service~-a~-a-direet--selier--engaged--in 
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the--eale-o£-eensumer-produets-to-euetomere-pr~mar±~y-in-the 

home, except as provided in subsection (3); 

(e) employment of a broker or salesman performing 

under a license i.~sued by the board of realty regulation; 

tf) employment of a direct seller engaged in the s~le 

of consumer products, primarily in the customer's home; 

tetl91 employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States; 

tftlhl employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

tgtlll employment with any railroad engaged in 

interstate commerce, except that railroad construction work 

shaii-be is included in and subject to the provisions of 

this chapter; 

tht1il employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a school 

district. 

(3) A sole proprietorL or ~ working member of a 

partnership who holds himself out or considers himself an 

independent contractorL ana--who--i~--not--eon~raet±n9--for 

agri~tlittlr8l-eer~±~e~-to-be-pertormed-on-a-~orm-or-rane~ 7 -or 

fer--broker--or--~ale~man-~er~iees-pertormed-under-~-iicen~e 
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iss~ed-by-~he-board-o£-reaity-r~gttlatien 7-or-tor-serviees-as 

a-direet-seller-engaged-~n-the-saie-of-eons~mer-prodbets--to 

eastomers--primarily--ift--the--home must elect to be bound 

personally and individually by the provisions of 

compensation plan No. 1, 2, or 3, but he may apply to the 

division for an exemption from the Workers• Compensation Act 

for himself. The application must be made in accordance with 

the rules adopted by the division. The division may deny the 

application only if it determines that the applicant is not 

an independent contractor. When an application is approved 

by the division, it is conclusive as to the status of an 

independent contractor and precludes the applicant from 

obtaining benefits under this chapter. 

(4) (a) A private corporation shall provide coverage 

for its officers and other employees under the provisions of 

compensation plan No. _1, 2, or 3. However,_pursuant t_o such 

rules as the division promulgates and subject in all cases 

to approval by the division, an officer of a pr~vate 

corporation may elect not to be bound as an employee under 

this chapter by giving a written notice, on a form provided 

by the division, served in the following manner: 

(i) if the employer has elected to be bound by the 

provisions of compensation plan No. 1, by delivering the 

notice to the board of directors of the employer and the 

division; or 
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(ii) if the employer has elected to be bound by the 

provisions of compensation plan No. 2 or 3, by delivering 

the notice to the board of directors of the employer, the 

division, and the insurer. 

(b) If the employer changes plans or insurers, the 

officer's previous election is not effective and the of~}~~ 

shall again serve notice as provided if he elects not to __ be 

bound. 

(c) The appointment or election of an employee as an 

officer of a corporation for the purpose of excluding the 

employee from coverage under this chapter does not entitle 

the officer to elect not to be bound as an employee under 

this chapter. In any case, the officer must sign the notice 

required by subsection (4)(a) under oath or a~firmation, and 

he is subject to the penalties for false sweari~ under 

45-7-202 if he falsifies the notice. 

t4tl21 Each employer shall post a sign in the 

workplace at the locations where notices to employees are 

normally posted, informing employees about the employer's 

current provision of compensation insurance. A workplace is 

any location where an employee performs any work-related act 

in the course of employment, regardless of whether the 

location is temporary or permanent, and includes the place 

of business or property of a third person while the employer 

has access to or control over such place of business or 
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property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 

division, and posted by employers in accordance with rules 

adopted by the division. An employer who purposely or 

knowingly fails to post a sign as provided in this 

subsection is subject to a $50 fine for each citation.'' 

Section 11. Section 39-71-407, MCA, is amended to 

read: 

11 39-71-407. Liability of insurers ---limitations. ill 

Every insurer is liable for the payment of compensation, in 

the manner and to the extent hereinafter provided, to an 

employee of an employer it insures who receives an injury 

arising out of and in the course of his employment or, in 

the case of his death from such injury, to his 

beneficiaries, if any. 

(21 (a) An insurer is liable for _an injury as defined 

in 39-71-119 if the claimant establishes it is more probable 

than not that: 

(il a claimed injury has occurre~J_____Q_£ 

~~i) a claimed ~--~~99!avated a preexisting 

condition. 

{b) Proof that it was medicall1 possible that a 

claimed injury o~~J!_~_!:t:_~ _ _____2_!____ that such claimed injury 

~~~~~~~~preexisting condition is not sufficient to 
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establish liability. 

(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter unless: 

(a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

{ii) the travel is necessitated by and on behalf of the 

employer as an integral __ part, or condition, of the 

employment; or 

(b) the travel is required by the employer as part of 

the employee's job duties. 

(4) An employee is not eligible for benefits other~jse 

~ble under this chapter if the employee's use of alcohol 

or drugs not prescribed by a physician is the sole and 

exclusive cause of the injury or death. However, if the 

~!oyer had knowledge of and failed to attempt to stop the 

employee's use of alcohol or drugs, this subsection does not 

~·· 
Section 12. Section 39-71-414, MCA, is amended to 

read: 

"39-71-414. Subrogation. (l) If an action is 

prosecuted as provided for in 39-71-412 or 39-71-413 and 

except as otherwise provided in this section, the insurer is 

entitled to subrogation for all compensation and benefits 
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paid or to be paid under the Workers' Compensation Act. The 

insurer's right of subrogation is a first lien on the claim, 

judgment, or recovery. 

(2) (a} If the injured employee intends to institute 

the third party action, he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action, including attorneys' fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50\ of its subrogation rigt1ts granted by this 

section. 

{d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

(3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 

of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 
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institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the Workers' 

Compensation Act after the insurer's reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5) If the amount of compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee, the employee's 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the division shall determine what proportion of the 

settlement shall be allocated under subrogation. The 

division's determination may be appealed to the workers' 

compensation judge. 

(6) (a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

The insurer may subrogate against the entire settlement or 

award of a third party claim brought by the claiman~-~!~ 

personal representative, without regard to the nature of the 

damages. 
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(b) If no survival action exists and the parties reach 

a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement." 

Section 13. Section 39-71-502, MCA, is amended to 

read: 

"39-71-502. Creation and purpose of uninsured 

employers' fund. There is created an uninsured employers' 

fund. The purpose of the fund is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would have received if the employer had been 

properly enrolled under compensation plan No. 1, 2, or 3L 

except as provided in 39-71-503(2)." 

Section 14. Section 39-71-503, MCA, is amended to 

read: 

"39-71-503. Administration of fund. (1) The division 

shall administer the fund and shall pay all proper benefits 

to injured employees of uninsured employers. 

(2) Proper--~urplu~es--8nd--re~~rv~s-ehaii-be-~ept-£e~ 

the-f~ftdo Surpluses and reserves shall not be kept for the 

fund. The division shall make such payments as it considers 

appropriate as funds become available from time ~Q-~ime. The 

payment of weekly disability penefits takes preference over 
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the payment of medical benefits. No lump-sum payments of 

future projected benefits, including impairment awards, may 

be made from the fund. The board of investments shall invest 

the moneys of the fund. The cost of administration of the 

fund shall be paid out of the money in the fund." 

Section 15. Section 39-71-605, MCA, is amended to 

read: 

11 39-71-605. Examination of employee by physician -­

effect of refusal to submit to examination report and 

testimony of physician -- cost. (1) (a) Whenever in case of 

injury the right to compensation under this chapter would 

exist in favor of any employee, he shall, upon the written 

request of his-empioye~-or the insurer, submit from time to 

time to examination by a physician or panel of physicians, 

who shall be provided and paid for by such empieye~--o~ 

insurer, and shall likewise submit to examination from time 

to time by any physician or panel of physicians selected by 

the division er-8fty-member-o~-examine~-or-re£e~ee-~hereof. 

(b) The request or order for such examination shall 

fix a time and place therefor, due regard being had to the 

convenience of the employee and his physical condition and 

ability to attend at the time and place fixed. The employee 

shall be entitled to have a physician present at any such 

examination. So long as the employee, after such written 

request, shall fail or refuse to submit to such examination 
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or shall in any way obstruct the same, his right to 

compensation shall be suspended. Any physician or panel of 

physicians employed 

division who shall 

examination may be 

thereof. 

by ~h~--~mp!oye~, the insurer 7 or the 

make or be present at any such 

required to testify as to the results 

(2) In the event of a dispute concerning the physical 

condition of a claimant or the cause or causes of h~~ the 

injury or disability, if any, the division, at the request 

of the claimant,-~mp!oyer 7 or insurer, as the case may be, 

shall require the claimant to submit to such examination as 

it may deem desirable by a physician or panel of physicians 

within the state or elsewhere who have had adequate and 

substantial experience in the particular field of medicine 

concerned with the matters presented by the dispute. The 

physician or panel of physicians making the examination 

shall file a written report of findings with the division 

for its use in the determination of the controversy 

involved. The division shall pay the physician or panel of 

physicians for the examination and shall be reimbursed by 

the party who requested it. 

(3) This section does not apply to impairment 

evaluations provided for in [section 24]." 

Section 16. Section 39-71-611, MCA, is amended to 

read: 
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''39-71-611. Costs and attorneys' fees payable on 

denial of claim or termination of benefits later found 

compensable. %n-tbe-e•e"e-an-in~~~er-denie~-li8hili~y-£or--a 

eiaim--for--eompene8tion-or-terminete~-eompensation-bene£±ts 

and-the-elaim-~e-later-adjMdqed-eompensable-by-the--workers~ 

eompeneation--jtldge--or--on--appeai,--the--ins~rer-shall-pay 

reasonable-coets-and-attorneys~-fee~-as-estabi~shee--by--the 

workers~--eompensation--j~egeo (1) The insurer shall pay 

reasonable costs and attorney fees as established by the 

workers' co~nsation court if: 

~~- insurer denies liability for a claim for 

compensation or terminates compensation benefits; 

(b) the claim is later adjudged compensable by the 

workers' compensation court; and 

(c) in the case of attorneys' fees, the workers' 

compensation court determines that the insurer's actions in 

denying liability or terminating benefits were unreasonable. 

(2) A finding of unreasonableness against an insurer 

made under this section does not constitute a finding that 

the insurer acted in bad faith or violated the unfair trade 

practices provisions of Title 33, chapter 18." 

Section 17. Section 39-71-612, MCA, is amended to 

read: 

"39-71-612. Costs and attorneys• fees that may be 

assessed against an employer--or insurer by workers• 
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compensation judge. (1) If an emp%oyer-or insurer pays or 

~e~ders submits a written offer of payment of compensation 

under chapter 71 or 72 of this title but controversy relates 

to the amount of compensation due, the case is brought 

before the workers' compensation judge for adjudication of 

the controversy, and the award granted by the judge is 

greater than the amount paid or tendered offered by ------- the 

empl:oyer--or insurer, a reasonable attorney's fee and costs 

as established by the workers' compensation judge if the 

case has gone to a hearing may be awarded by the judge in 

addition to the amount of compensation. 

tit--When-an--attorney~s--Eee--i~--awarded--a9a±nst--an 

empieyer--or-i~5~rer-~~der-thi~-see~io~-there-may-ee-£~rther 

asseeeed-against-the-employer-or-insttrer--reasonable--costsy 

£ees,--and--m±ieage--for--neeessary--wit~esses--atte~din~--a 

hea~ing-on-the-e~aimantLe-beha~f.-Both-the-neeeee~ty-Eor-the 

w±tneee-and-the-reasonablenees-of-the-fees-muet-be--approved 

by-the-wor~ersL-eompensation-;ttdgeo 

( 2) An award of attorneys 1 fees under su~~ection {1) 

may only be made if it is determined that the actions of the 

insurer were unreasonable. Any written offer of payment made 

30 days or more before the date of _hearing must }~-~ 

con~idered a valid offer of payment for the purposes of this 

section. 

(3) A findi~ of unreasonableness agaif!~!-~-!!~..1-!!~ __ !:e__£ 

-29- SB 315 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0315/02 

made under this section does not constitute a finding that 

the insurer acted in bad faith or violated the unfair trade 

practices provisions of Title 33, chapter 18.'1 

Section 18. Section 39-71-613, MCA, is amended to 

read: 

''39-71-613. Regulation of attorneys+ fees 

forfeiture of fee for noncompliance. (1) When an attorney 

represents or acts on behalf of a claimant or any other 

party on any workers' compensation claim, the attorney shall 

submit to the division a contract of employment, on a form 

provided by the division, stating specifically the terms of 

the fee arrangement between the attorney and the claimant. 

(2) The administrator of the division may regulate the 

amount of the attorney's fee in any workers' compensation 

case. In regulating the amount of the fee, the 

administrator shall consider: 

(a} the benefits the claimant gained due to the 

efforts of the attorneXL 

1£1 the time the attorney was required to spend on the 

caserl. 

ltl_ the complexity of the· case, 1. and 

1Q1 any other relevant matter the administrator may 

consider appropriate. 

(3) If an attorney violates a provision of this 

section, a rule adopted under this section, or an order 
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fixing an attorney's fee under this section, he shall 

forfeit the right to any fee which he may have collected or 

been entitled to collect." 

Section 19. Section 39-71-614, MCA, is amended to 

read: 

"39-71-614. 

limitation. 11) 

Calculation 

The amount 

of attorney fees 

of an attorney's fee assessed 

against an empleye~-or insurer under 39-71-611 or 39-71-612 

must be based exclusively on the time spent by the attorney 

in representing the claimant on the issues brought be£ore 

the--workers~--eompe"~ee±on--;tldge to hearing. The attorney 

must document the time spent and-give-the--doe~mentation--to 

the--jttd~e~ but the judge is not bound by the documentation 

submitted. 

1Il The judge shall determine a reasonable attorney 

fee and assess costs. He-is-ftot-bottnd-by-the-doettm~fttat±on 

s~bm±tted-to-him7 The hourly £~~--the--jttdge--4pp~ie~ rate 

applied to the time spent must be based an the attorney's 

customary and current hourly fee rate for legal work 

performed in this state, subject to a maximum established by 

the division. 

titlll This section does not restrict a claimant and 

an attorney from entering into a contingency fee arrangement 

under which the attorney receives a percentage of the amount 

of compensation payments received by the claimant because of 
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the efforts of the attorney. However, an amount equal to any 

fee and costs assessed against an empZoyer-or insurer under 

39-71-61 or 39-71-612 and this section must be deducted from 

the fee an attorney is entitled to from the claimant under a 

contingency fee arrangement.'' 

NEW SECTION. Section 20. Employer not to terminate 

worker for filing claim -- preference jurisdiction over 

dispute. (1) An employer may not use as grounds for 

terminating a worker the filing of a claim under this 

chapter or chapter 72 of this title. 

(2) If an injured worker is capable of returning to 

work within 2 years from the date of injury and has received 

a medical release to return to work, the worker must be 

given a preference over new hires for a comparable position 

that becomes vacant within such 2-year period if: 

(a) the position is consistent with the worker's 

physical condition and vocational abilities; and 

(b) the worker is substantially equally qualified as 

other applicants. 

(3) This preference applies only to employment with 

the employer for whom the employee was working at the time 

the injury occurred. 

( 4) The division, department, and workers' 

compensation court do not have jurisdiction to administer or 

resolve a dispute under this section. Exclusive jurisdiction 
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is with the district court. 

Section 21. Section 39-71-701, MCA, is amended to 

read: 

"39-71-701. Compensation for injuries producing 

temporary total disability. (1) Subject to the limitation in 

39-71-736' a worker is eligible for tempor.a~_y_ total 

disability benefits when the worker s~ffers a total loss of 

wages as a result of an injury and until the worker reaches 

maximum healing. 

(2) The determination of ___ temporary total disability 

must be supported by a preponderance of medical evidence. 

Utili Weekly compensation benefits for injury 

producing ~ota± temporary total disability shall be 66 2/3% 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shall not exceed $tl9-begi~~i~9 

a~iy--±,--l913o--Be9±nn±ng--Ottty-r,-±9T4t-the-maxim~m-w~~kly 

eompen~at±on-beneEit~-~hai±-ftot-~xeeed the state's average 

weekly wage at the time of injury. Total-tempo~ary Temporary 

total disability benefits shall be paid for the duration of 

the worker's temporary disability. The weekly benefit amount 

may not be adjusted for cost of living as orovided in 

39-7l-702L5l.-_ 

titi!l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable bec~use of the injury, the weekly benefits payable 
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under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) Notwithstanding subsection (3), beginning Ju~ 

1987, throug}~-- -~un~_ 30, 1989, weekly compensatJ-~1"!: benefits 

for temporary total disability may not exceed the state•s 

average weekly wage of $299 established July l, 1986." 

Section 22. Section 39-71-702, MCA, is amended to 

read: 

11 39-71-702. Compensation for inj~rie~----prodtleing 

pe~manent total permanent disability. ill_If_~_worker is no 

longer temporarily totally disabled and is unable to return 

to work due to injury, the worker is eligible for permanent 

total disab~}-1:!1__ benefits. At an insurer's -------- request, an 

evaluation of all options under [sect~~~l m~st be made 

before permanent total disability status is determined. 

Permanent total disability benefits must be paid for the 

duration of ~he worker • s permane_!l!__~!~ ~-~-?~t:-_!Ji ty ~ subject 

~39-71-710 and. [section 47]. 

(2) The determination of permanent total disability 

must be supported by a preponderance of medical evidence. 

t±t1~t Weekly compensation benefits for an injury 

prodtte±ng--t:ote:t--p~rmanent resulting in permane_nl_ total 
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disability shall be 66 2/3% of the wages received at the 

time of the injury. The maximum weekly compensation benefits 

shall not exceed the state•s average weekly wage at the time 

of injury. Teea±-permanene-dieab~~±ty-b~ne~tte-sha~~-be-paid 

for-~he-d~raeioft-er-the-wor~er~s-totai-permane~t-d±eab±i±ty. 

t~tl!l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July l after 104 _weeks 

of permanent total disability benefits have been paid, and 

each succeeding July 1. A worker may not receive more that 

10 such adjustments. The adjustment must be the percentage 

increase/ if any, in the state's average weekly wage as 

adopted by the division over the state's average _weekly wage 

adopted for the previous year, or 3\, whichever is less. 

(6) Notwithstanding subsection (3), beginning July 1, 

1987, through June 30, 1989, the maximum weekly compensation 

benefits for permanent total disability may not exceed the 

state's average weekly wage of $299 established July 1, 
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1986." 

Section 23. Section 39-71-703, MCA, is amended to 

read: 

"39-71-703. Compensation for injuries causing partial 

disability. (1} Wee~%y--eempenset±on--benefite--for--injttry 

pred~eing--part±el-disability-sha%%-be-66-~/3\-o£-the-aetttai 

dimin~eien-~n-the--worker~e--earn±n~--eapaeity--mea~nred--in 

dollare,---s~b;eet--to--a--max±mttm--wee~%y--eompeneation--ot 

one-half-t~e-seate~s-avera~e-weekly-wage~ 

tZt--~he-eempeneation-ehall-be-~a±d-dtt~in9--ehe--per±od 

of-dieabiliey,-noe-exeeeding 7 -however,-599-wee~e-in-eaeee-o£ 

partial---dieabii±ey.---However,eompeneaeion---tor---p~rtiai 

disae±±iey-reeulting-from-the--loes--of--or--±n;ury--to--any 

member--shell--no~--be-p8yable-for-a-greater-number-of-weeks 

than-is-speeified-~n-39-~%-~95-for-the-loss-ef--the--membero 

A worker who has reached maximum healing and is not eligible 

for permanent total disability benefits but who has a 

medically determined physical restriction as a result of a 

work-related injury may be eligible for an impairment award 

and wage supplement benefits as follows: 

{a} The following procedure must be followed for an 

impairment award: 

~ Each percentage point of impairment is comp~nsated 

in an amount equal to 5 weeks times 66 2/3\ of the wages 

received at the time of the injury, subject to a maximum 
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compensation rate of one-half of the state's average weekly 

wage at the time of injury. 

(ii) When a worker reaches maximum healing, an 

impairment rating is rendered by one or more physicians as 

provided for in (section 24]. Impairment benefits are 

payable beginning the date of maximum healing. 

(iii) An irnpairmen~-a~~-~~iUL be paid biweekly or in a 

lump sum, at the discretion of the worker. Lump sums paid 

for impairments are not subject to the requirements ~et 

fort~_in 39-71-741, except that lump-sum conversions for 

benefits not accrued may be reduced to present value at the 

rate set forth by the division in 39-71-741~ 

(iv) If a worker becomes eligible for permanent total 

disability benefits, the insurer may recover any lump-sum 

advance paid to a claimant for impairment, as set forth in 

39-71-741(5). Such right of recovery 9-_Qes not apply to 

lump-sum benefits paid for the period prior to claimant's 
----~--~ 

eligibility for permanent total disability benefits. 

J..I:'Lif a worker suffers additional injury, an 

impairment award payable for the additional injury must be 

reduced by the amount of a previous award paid for 

impairment to the __ same site on the body. 

(b) The following procedure must be followed for a 

wage supplement: 

(i) A worker must be compens_<?ted in weekly benefits 
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equal to 66 2/3% of the difference between the worker's 

actual wages received at the time of the injury and the 

wages the worker is qualified to earn in the worker's~ 

pool, subject to a maximum compensation rate of one-half the 

state's average weekly wage at the time of injury. 

{ii) Eligibility for wage supplement benefits begins at 

maximum healing and terminates at the expiration of 500 

weeks ~inus the number of weeks for which a worker's 

impairment award is payable, subject to 39-71-710. A 

worker's failure to sustain a wage loss compensable under 

subsection ( 1) (b) ( i) does not extend the perl_~9 __ ___2__f 

eligibility. However, if a worker becomes eligible for 

temporary total disability, permanent total disability, or 

total rehabilitation benefits after reaching maximum 

healing, the~ibility period for wage supplement benefits 

is extended by any period for which a worker is compensated 

by those benefits after reaching maximum healing. 

111 The determination of permanent partial disability 

must be supported by a preponderanc~_ of medical evidence. 

(3) Notwithstanding subsections (1) and (2), beginning 

July 1,_ 1987, through June 30, 1989, the maximum weekly 

compensation benefits for __ __p_~_!l'!!.~_f!ent partial disability may 

not exceed $149.50, which is one-half t~~ s~~t_e' ~- ~~~-~a_g~ 

weekly wage esta~lished July 1, 1986. 11 

NEW SECTION. Section 24. Impairment evaluation 
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ratings. (1) An impairment rating: 

(a) is a purely medical determination and must be 

determined by an impairment evaluator after a claimant has 

reached maximum healing: 

(bJ must be based on the current edition of the Guides 

to Evaluation of Permanent Impairment published by the 

American Medical Association; and 

(c) must be expressed as a percentage of the whole 

person. 

(2) A claimant or insurer, or both, may obtain an 

impairment rating from a physician of the party•s choice. If 

the claimant and insurer cannot agree upon the rating, the 

procedure in subsection (3) must be followed. 

(3) {a) Upon request of he claimant or insurer, the 

division shall direct a claimant to an evaluator for a 

rating. The evaluator shallt 

(i) evaluate the claimant to determine the degree of 

impairment, if any, that exists due to the injury; and 

(ii) submit a report to the division, the claimant, and 

the insurer. 

(b) Unless the following procedure is followed, the 

insurer shall begin paying the impairment award, if any, 

within 10 days of the evaluator's mailing of the report; 

(i) Either the claimant or the insurer, within 15 days 

after the date of mailing of the report by the first 
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evaluator, may request that the claimant be evaluated by a 

second evaluator. If a second evaluation is requested, the 

division shall direct the claimant to a second evaluator, 

who shall determine the degree of impairment, if any, that 

exists due to the injury. 

(li) The reports of both examinations must be submitted 

to a third evaluator, who may also examine the claimant or 

seek other consultation. The three evaluators shall consult 

with one another, and then the third evaluator shall submit 

a final report to the division, the claimant, and the 

insurer. The final report must state the degree of 

impairment, if any, that exists due to the injury. 

(iii) Unless either party disputes the rating in the 

final report as provided in subsection (6), the insurer 

shall begin paying the impairment award, if any, within 45 

days of the date of mailing of the report by the third 

evaluator. 

(4) The division shall appoint impairment evaluators 

to render ratings under subsection (1). The division shall 

adopt rules that set forth the qualifications of evaluators 

and the locations of examinations. An evaluator must be a 

physician licensed under Title 37, chapter 3. The division 

may seek nominations from the board of medical examiners. 

(5) The cost of impairment evaluations is assessed to 

a workers' insurer, except that the cost of an evaluation 
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under subsection (3)(b)(ii) or (3)(b)(iii) is assessed to 

the requesting party. 

(6) 

rendered 

A party may dispute a final impairment rating 

under subsection (3)(b)(iii) by filing a petition 

with the workers 1 compensation court within 15 days of the 

evaluator's mailing of the report. Disputes over impairment 

ratings are not subject to 39-71-605 or to mandatory 

mediation. 

(7) An impairment rating rendered under subsection (3) 

is presumed correct. This presumption is rebuttable. 

Section 25. Section 39-71-704, MCA, is amended to 

read: 

11 39-71-704. Payment of medical, hospital, and related 

services. (1} In addition to the compensation provided by 

this chapter and as an additional benefit separate and apart 

from compensation, the following shall be furnished: 

(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescript ion 

hearing aids, and dentures that are damaged or lost as a 
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result of an injury, as defined in 39-71-119, arising out of 

and in the course of employment. 

(2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, shall be established 

annually by the workers• compensation division and become 

effective in January of each year. The maximum fee schedule 

must be adopted as a relative value fee schedule of medical, 

chiropractic, and paramedical services, with unit values to 

indicate the relative relationship within each grouping of 

specialties. Medical fees must be based on the median fees 

as billed to the state compensation insurance fund during 

the year preceding the adoption of the schedule. The 

division shall adopt rules establishing relative unit 

values, groups of specialties, the procedures insurers must 

use to pay for services under the schedule, and the method 

of determining the median of billed medical fees. These 

rules shall be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginning January 1988, the division shall 

establish rates for hospital services necessary for the 

treatment of injured workers. Approved rates must be in 

effect for a period of 12 months from the date of ~oval. 

The division may coordinate this ratesettin_g_ __ _function with 

othe~~l_!:_~g~ncies that have similar responsi bi lit ies. 
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(4) Notwithstanding subsection (2), beginning Januar~ 

1, 1988, and ending January 1990, the maximum fees payable 

by insurers must be limited to the relative value fee 

schedule established in January_ 1987. Notwithstanding 

subsection (3), the hospital rates payable by insurers must 

be limited to those set in January 1988, unti! December 31, 

1989." 

Section 26. Section 39-71-708, MCA, is amended to 

read: 

''39-71-708. Compensation for disfigurement. (1) The 

division mdy award proper and equitable indemni~y benefits 

for serious face, head, or neck disfigurement, not to exceed 

$2,500, in addition to any-o~ne~-i~demnity benefits payable 

under 39-7l-795,-39-7l-786,-er-39-7l-78T 39-71-703. 

(2) No payment under this section shall be in lieu of 

the separate benefit of medical and hospital services a~d or 

of any benefits paid under 39-71-701 for temporary total 

disability.'' 

Section 27. Section 39-71-710, MCA, is amended to 

read: 

"39-71-710. Termination of total-disability benefits 

upon retirement. 1!1 If a claimant is receiving ~otal 

disability or rehabilitation compensation benefits and the 

claimant ~~eeives--r~ti~~ment rec~ives social security 

retirement benefits or is eligible to receive full social 
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security retirement benefits or-d±sab~rity--~oe~a%--seeor±ty 

benefit~--paid--to--the--elaima~t--are--eo~ve~ted--by-l8w-te 

ret±reme~t--benefits, the claimant is considered to be 

retired a~d--no--ionger-in-the-ope~-labor-market. When the 

claimant is considered retired, the liability of the insurer 

is ended for payment of ~~eh wage supplement, permanent 

total, and rehabilitation compensation benefits. ~his 

~eetion-doe~--ftot--apply--to--permenent--partiai--di~ebiiity 

benefit~.--Medieal--benefit~--8re--expres~ly-re~e~~ed-to-the 

elaimant. However, the insurer remains l~~ble for temporary 

total disability benefits, any impairment award, and medical 

benefits. 

(2) If a claimant who is eligible to receive social 

security retirement benefits and is gainfully em2~~ed 

suffers a work-related injury, the insurer retains liability 

for temporary t~tal disability benefits, any impairment 

award, and medical benefits." 

NEW SECTION. Section 28. Benefits not due while 

claimant is incarcerated. A claimant is not eligible for any 

disability or rehabilitation compensation benefits while the 

claimant is incarcerated as the result of conviction of a 

felony. The insurer remains liable for medical benefits. No 

time limit on benefits otherwise provided in this chapter is 

extended due to a period of incarceration. 

Section 29. Section 39-71-721. MCA, is amended to 
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read: 

"39-71~721. Compensation for injury causing death 

limitation. (1) 1!1 If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of the deceased7-a~-tfte-eese-mey-be, is entitled 

to the same compensation as though the death occurred 

immediately following the injury,--b~t--the--peried--d~ri"q 

whieh--the--death--bene£it--i~--paid-~haii-be-red~ced-by-the 

peried-d~ring-or-Eor-whieh-eompensation--wa~--paid--£or--tke 

*"ittry. A beneficiary's eligibility fO! benefits commences 

after the date of death, and the benefit level is 

established as set forth in subsection (2). 

(b) The insurer is entitled to recover any 

overpayments or compensation paid in a lump sum to a worker 

prior to death but not yet recouped. The insurer shall 

recove[ such payments from the beneficiary's biweekly 

payments as provided in 39-71-7~ 

(2) To beneficiaries as defined in s~bseetiofts-tZtt8t 

throttgh--t~ttdt---of---39-1±-±±6 39-71-116(2)(a) through 

39-71-116_~, weekly compensation benefits for an injury 

causing death are comp~ted--a~ 66 2/3% of the decedent's 

wages. The maximum weekly compensation beftef±ts ~~nefit may 

not exceed the state's average weekly wage ~~ the time of 

inju[y. The minimum weekly compensation £or-dea~~ benefit is 

50\ of the state's average weekly wage, but in no event may 
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it exceed the decedent's actual wages at the time of his 

death. 

(3) To beneficiaries as defined in s~bsec~ions--t~ttet 

snd-t~ttft-of-39-1±-±±6 39-71-116(2)(e) and 39-71-116(2)(f), 

weekly benefits must be paid to the extent of the dependency 

at the time of the injury, subject to a maximum of 66 2/3% 

of the decedent's wages. The maximum weekly compensation may 

not exceed the state's average weekly wage. 

(4) If the decedent leaves no beneficiary as defined 

in 39-71-116(2), a lump-sum payment of $3,000 must be paid 

to the decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, 

the right of such beneficiary to compensation under this 

chapter ceases. Death benefits must be paid to a widow--or 

widower--£or--%i£e--or-~ntil-rem~rriage,-and-in-the-event-of 

remerriage,-i-year~~-bene£i~~-mtts~-be-p~id-±n-a-i~mp-~~m--~o 

the--widow--or--widower. surviving spouse for 500 weeks 

subsequent to the date of the deceased employee's death or 

until the _spouse's remarriage, whichever occurs first. After 

benefit payments cease to a surviving spouse, death benefits 

must be paid to beneficiaries, if any, as defined in 

39-71-ll6(2)(b) through 39-71-116(2) (d). 

(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116(2). 

{7) Benefits paid under this section may not be 
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adjusted for cost of living as provided in 39-71-702. 

(8} Notwithstanding subsections (2) and (3), beginning 

July 1, 1987, through June 30, 1989, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 est_ablished 

July 1, 1986. Beginning July 1, 1987, through June 30, 1989, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50\ of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death." 

Section 30. Section 39-71-736, MCA, is amended to 

read: 

''39-71-736. Compensation from what date paid. 

(1) (a) No compensation may be paid for the first S ~ days 

loss of wages due to an injury. ff-ioss-o£-wage~-eo"t±~ttes 

~or-more-~ha~-5-days,-compe~sat±on-sha%i-be--pa±d--£rom--the 

da~e--o£--±"j~ryT A claimant is eligible for compensation 

starting with the 7th day of wage loss. 

~ However, separate benefits of medical and hospital 

services shall be furnished from the date of injury. 

1ll For the purpose of this section, an injured worker 

is not considered to have a wage loss if the worker is 

receiving _sick leave benefits, except that eac_!l day for 

which the worker elects to receive sick leave counts 1 day 

toward the 6-day waiting period." 
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Section 31. Section 39-71-737, MCA, is amended to 

read: 

"39-71-737. Compensation to run consecutively 

exceptions. tit Compensation shall run consecutively and not 

concurrently, and payment shall not be made for two classes 

of disability over the same period except that indemnity 

b~"~fi~~--a"d~r--39-7~-785--thro~gh--39-7±-768-and-temperary 

~o~a%-diseb~%i~y-bener±ts-may-be-p~±d-eone~rre~t%yo-Howe~err 

enbjeet-to-the-provi~iens-e£-39-~t-T4±7--th±~--~eetion--dee~ 

"ot-prevent~ 

tat--the--payment--o~--e--±nmp-attm--edwanee--~ett%ement 

agai"st--projeeted--£~t~re---perma~ent---partia±---indemnity 

be~ef±ts--while--a--elaimant--ie--reee±ving--temporery-total 

disab±lity-benefits7-or 

tbt--a-settlement-o£-a-eombinatlon-of-di~~erent-eiaesee 

of-disabi±ity-benefit~-into-a-l~mp-snm-or-~n~o-a-eombination 

of-per±od±e-and-lnmp-snm-paymentso 

tit--A-eontroversy-be~ween-a-elaima"t--and--an--insurer 

regarding--a--se~~iement--authori2ed-nnder-this-seetion-is-a 

dispnte--£or--which--the--wor~ers~--eom~ensation--;ndge--has 

jtlrisdietion--~o-make-a-determinationo impairment awards a~~ 

auxiliary rehabilitation benefits may be paid concurrently 

with other classes of benefits, an~ wage supplement and 

partial rehabilitation benefits may be paid 

Section 32. Section 39-71-741, MCA, 
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read: 

••]9-71-741. Compromise settlements and lump-sum 

payments ----di¥i~io~--approva~--req~~red. tlt-~he-biweekly 

payments-provided-ror-in-~hie-eha~~er-may-be--eeftverted,--in 

who%e-o~-in-pare7 -into-a-l~mp-sum-payment.-Re1ar0ie~~-oE-tfte 

date--of--tne--injttry--or--of--a--prior--%amp-5am-payment1 -a 

%cmp-scm-eonversion-o£--permanent--total--biwee~%y--payments 

awarded--or--paid--after--Apri~--lSt--±985,--mast--eqcal-the 

estimated-present-va±ue-o£-the-total-an~id-permenent--total 

biweek%y---paymentsT--esscmin9--±nterest--a~--~%--~er--year, 

eompottnded-annttally,--ttnlees--the--eonversion--improves--the 

£inancial--condition--o£--the--we~ker-or-his-bene£ieieryy-as 

provided-in-sttb~eet±on-trttbto-f£-the-estimated-d~ration--o£ 

the--compen~at~on-pertod-~e-the-rematnin9-%i£e-expectancy-o£ 

the-claimant-or-the-claimantLs--bene~ieiaryr--the--remaining 

li£e--expeetaney-mtt~t-be-determined-by-~sing-the-mo~t-reeent 

table-of-%ife-expeetaney-in-year~-ae-p~h%ished-by-the-Snited 

States-national-eenter-for-health-etatistieeo 

t2t--~he-eonversion-ean-only-be-made-upon--the--written 

applieation---of---the---injttred---worker--or--the--workerLs 

beneficiaryr--with--the--eoncttrrence--o£--the--insttrerr--and 

approval--of--the--conversion-reete-in~the··diseretion-o£-the 

di~i~±on-ae-to-the-amottnt-of-the-lttmp-sttm--payment--and--the 

advisability-of-the-eonversiono-ft-is-prestlmed-that-biweekly 

payments--are--in--the--best--interests-of-the-wor~er-or-k±~ 
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beneE~e±aryT-~he-a~~roYa!-or-award-o£-a-%~mp-e~m--eenver~±on 

by--ehe--divieion-er-~he-wer~e~s~-eempensa~ion-;~age-mttse-ee 

~he-exeeptionr-not-the-rttler-and-may-be-given--eniy--±£--~he 

we~ker--er--h±s-benefieiary-demonstrates-that-hie-ab~i±ey-to 

sHstain-himsel£-finaneiaiiy-±s-mere-prebabie-with-a-whole-e~ 

pare±ai-iHmp-~Hm-eon•e~~ion-than-wieh-the-biwee~%y--payments 

and--his--other-aveilabie-re~o~reeso-~he-£oliowing-proeedttre 

mast-be-used-by-the-divieion-and-the--wo~~ers~--eompensation 

;tldge--in--determin~ng--wkether--a--lttmp-snm--eonversion--o£ 

permanent--total--biweekly--payments--will--be--ap~roved--er 

awarded~ 

tat--~he--differenee--between--the--present--d±eeottnteO 

valae-o£-a-lttmp-sam-and-the-f~tttre--valtte--o£--the--biweekiy 

payments--eannot--be--the--only--grottnde--for--approving--or 

award±ng-a-lHmp-sam-eenvereion~ 

tbt--A-lttmp-sam-conversion-tket-improves-the--finane±al 

eondition--e£--the-worker-or-his-benefie±ary-oYer-what-wottld 

have-been--reasonably--expected--had--the--worker--not--been 

injttred--o~--died--ean--be--approved--or-awarded-only-if-the 

lttmp-s~m-eon~er~ion-i~-l±mited~~o-~ne-ptt~ehase-pr±ee-to--ehe 

±nattrer--of--an--an~~ity-that-wottid-yield-an-amottnt-eqttal-~o 

the-biweekly-benefits-payab±e-over-the-estimftted-dttration-e£ 

the-eompen~at±en-periodo-The-vo~ke~-or-h±~-bene£ieiftry--mtt~t 

demonstrete--the--fin~neial--eond~tion--tnat-wottld-have-been 

~easonably-expe~ted;--tak~ng--±nto--eonsideretion--hi~--age7 
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edaeation,--vor~-eKp~riefteer-and-probeb~e-;ob-~romot±on~-and 

p8y-±nerease~~ 

tet--ff-the-ex±~e±n~-de~inqaent--or--o~tst8nd±ng--debt~ 

are-~eed-as-groands-£or-a-l~mp-eam-eonver~ion 7-the-wor~er-or 

his--benef±e±ary--mast-demonetraee-throagh-a-debt-management 

pian-that-a-±am~--sam--for--that--parpoee--±s--neeessary--to 

sastain-himseif-f±naneia%iy. 

tdt--ff--a--baeine~e--•entare--ie-aeed-ae-groands-for-a 

Tamp-sam-eonvers±on,-the--wor~er--or--hie--benef±eiary--mast 

demonetrate-throagh-a-bas±ness-pian-that-a-iamp-sam-for-that 

parpose--±~--neeessary--to--sastain-himsei£-£±nane±atly.-~he 

basine~s-pla~-mttst-at-leae~--show--the--feaeibility--o£--t~e 

b~siness,-qiven-~he-market-eo~ditio~s-i~-the-intended-mar~et 

area,--and--the--eaeh--~ha~--will--be--available-to-him-on-a 

biweekly-baeis--a£~er--start-tlp--eoete--and--other--btle±ness 

expenses--are-eonsidered-thrott9hOtlt-the-expeeted-li£e-o£-the 

vent~reo 

t3t--f£-the-division--finds--that--an--applieation--£or 

l~ap-s~m--eonversion--does--not--adeqtlately--demonstrate-the 

abilitr-o£-the-worker-or-his-bene£ieiary-to-stletain--himself 

finaneially,--the--division--may--ordery--at--the--instlrer~s 

expense,--finaneialr--mediealr--voeational---rehabilitation7 

edtleationalr---er--other--evaltlative--stttdies--to--determine 

whether-a-ltlmp-stlm-eonversion-is-in-the-best-interest-of-the 

worker-or-his-benefieiaryo 
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t4t--The--divis±on--has--ftlll--po~~~--attthority7---and 

jttrisdi~tion--to--a±±ow--and--approve--eompromi~e~-o£-er~±me 

~nder-thi~--eh8p~ero--Ail--settrements--and--eompromi~e~--of 

eompeneation--previded--in-this-ehepter-er~-void-withott~-~he 

approvai-of-the-divieieno-Approvel-o£-the-division--mtl~t--~e 

in---writing~--~"e--divieion--sheil--direetiy--notify--eve~y 

eiaimant-of--any--division--order--approving--or--d~nying--a 

eiaimant~s-settiement-or-eompromise-of-a-elaimo 

t5t--A--eontroversy--between--a-e±aimant-and-an-ins~rer 

regard±ng-the-eenver~ion-of-biwee~iy-payments--into--a--ittm~ 

SHm---i~---eone±eered--a--di~p~te--Eor--whieh--the--worker~~ 

eompe~eetion-j~dge-has-jttr±sdiet±on-to-ma~e-a-determination7 

(l} (a) Benefits may be converted in whole to a lump sum: 

(i) if a claimant and an insurer dispute the initial 

compensability of an injury; and 

(ii) if the claimant and insurer agree. 

(b) The agreement is subject to division approval. The 

division may disapprove an agreement under this section only 

if there is not a reasonable dispute over compensability. 

~-l!I>on ~val, the agreement constitutes a 

compromise and release settlement and may not be reopenedEY 

the division or by any court. 

(d) The parties' failure to reach a~ agreement is not 

a dispute over which a mediator or the w~rkers' compensation 

court has jurisdiction. 
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(2) (a) If an insurer has accepted initial liability 

for an injury, permanent total and permanent partial wage 

supplement benefits may be converted in whole to a lump- sum 

payment. 

(b) The conversion may be made only upon agreerne_~ 

between a claimant and an insurer. 

{c) The agreement is subject to division approval. The 

division may approve an .agreement if: 

ill__there is a reasonable ~ispute concerning the 

amount of the insurer's future liability or benefits; or 

(ii) the amount of the insurer's projected ~~ability is 

reasonably ___ certain and the settlement amount is not 

substantially less than the present value of the insure~~ 

liability. 

~~e parties' failure to reach agreement is not a 

dispute over which a mediator or the worker's compensation 

court has jurisdiction. 

(3) (a) Permanent partial wage supplement benefits may 

be co~verted in part to a lump-sum advance. 

(b) The conversion may be made only upon ag!~~~~~~ 

between a claimant and an insurer. 

{c) The agreement is subject_~_o di~isi9n approval. The 

division may approve an agreement if the parties demonstrate 

that the claimant has financial need that: 

(i) rela~~~~~e necessities of life or rela~~~ to 
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an accumulation of debt incurred prior to injury; and 

(ii) arises subsequent to the date of injury or arises 

because of reduced income as a result of the injury. 

(d) The parties' failure to reach an agreement is not 

a dispute ov~r which a mediator or the workers' compensation 

court has jurisdiction. 

{4) Permanent total disability benefits may be 

converted to a 1 ump-sum advance. The total of --~.!.-!_ __ ~_£np-sum 

payments to a claimant may not exceed $20,000. A conversion 

may~ made -~~ __ upon the written application of the injure-d 

worker with the concurrence of the insurer. Approv_a_! _of __ ~~ 

lump-sum payment rests in the discretion of the division. 

The approval:__~ awa!"d of a lump-sum payment by the division 

or court must be the exception. It may be given onl_y __ i~ __ r ___ _!;:_b:~ 
worker has demonstrated financial need that: 

~ re1a~~s_to~ 

(i) the necessities of life; 

(ii) an accumulation of debt incurred prior to the 

injury; or 

'iii) a self-empl~ent venture as set forth in 

(section 47]; and 

(b) arises subsequent to the date ~! accident or 

arises because of reduced income as a result of the 

accident. 

122 (a) An insurer may recoup any lump-sum advance 

-54- SB 315 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

u 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0315/02 

amortized at the rate established by the division, prorated 

biweekly over the proJe~ted duration of the compensation 

period. 

(b) The rate adopted by the division must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. -----

(c) If the projected compensation period is the 

claimant's lifetime, the life expectancy must be determined 

by using the most recent table of life expectancy as 

published_by the United States national center for health 

statistics, 

(6) The division has full power, authority, and 

jurisdiction ~o allow, approve, or condition compromise 

settlements or lump-sum advances agreed to by workers and 

insurers. All such compromise settlements and lump-sum 

payments are void without the approval of the division, 

Approval by the division must be in writing. The division 

shall directly notify a claimant of a division order 

~ovinq or denying a claimant's compromise or lump-sum 

payment. 

( 7) Subject to {section 8], a dispute between a 

claimant and an insurer regarding the conversion of biweekly 

payments into a lump-sum advance under subsection (4) is 

considered a dispute, for which a mediator and the workers' 
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compens~tion court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement or a lump-sum advance but 

the division disapproves the agreement, the parties may 

request the workers' compensation court to review the 

division's decision." 

Section 33. Section 39-71-803, MCA, is amended to 

read: 

"39-71-803. Occupational deafness distinguished from 

traumatic loss of hearing. Occupational deafness as herein 

provided is distinguished from traumatic loss of hearing~ 

which is-gover~ed-ey-the-speei£±e-io~s-sche0~ie-provi0ed-for 

i~-39-~%-165 may be compensated under parts 7 and 10 of this 

chapter." 

NEW SECTION. Section 34. Definitions. As used in this 

chapter, the following definitions apply: 

(1) "Board of rehabilitation certification" means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

(2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 
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(3) "I.W.R.P." means an individualized, written 

rehabilitation program prepared by the department of social 

and rehabilitation services. 

(4) 11 Rehabilitation benefits 11 means benefits provided 

in [sections 59 through 61] and 39-71-1003. 

(5) 1'Rehabilitation provider 11 means a rehabilitation 

counselor, other than the department of social and 

rehabilitation services, certified by the board for 

rehabilitation certification and designated by the insurer 

to the division. 

(6) ''Rehabilitation services'' consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7) (a) "Worker's job pool" means those jobs typically 

available for which a worker is qualified, consistent with 

the worker's 

aptitude and 

age, education, 

compatible with 

vocational experience and 

the worker's physical 

capacities and limitations as the result of the worker's 

injury. Lack of immediate job openings is not a factor to be 

considered. 

{b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job is one either in a central city that 

has within its economically integrated geographical area a 

population of less than 50,000 or in a city with a 
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population of more than 50,000 as determined by 

division: or 

the 

(ii) a statewide job is one anywhere in the state of 

Montana. 

Section 35. Section 39-71-1003, MCA, is amended to 

read: 

11 39-71-1003. Eligibility for vocational rehabilitation 

expenses benefi~s--ttnd~r--ehe~~er--~ot--a££eeted------other 

expen~e~-pay~ble. ~he-el±g±b±i±ty-o£-any-i~~tlred--worker--to 

reee±Ye--o~he~--beneE~t~-tt~der-~he-worker~L-eomp~nea~ion-Ae~ 

ie-±n-no-way-a~Pee~ed-by--hie--en~ranee--ttpon--a--eotlr~e--o£ 

~oeat~ona~--reheb±~±tat~on--as--h~r~in--prov±dedo--A--per~on 

tl~dergoin~-~oea~ie~a~-rehabiiitation-mtl~t-be-paid--~emporary 

total--dieability--benef±~e.--in-addition-thereto7 -he-may-be 

pa±d,-upon-the-eert±f±eat±on-o£-~h~-department-of-eoe±a~-and 

rehabi~i~a~ion-eer~iees-from-fttnd~-here±n-provided~ 

tlt--hie-aettlal-and-neeeseary-trave~-expen~e3-£rom--h±e 

piaee-ot-re~idenee-to-the-plaee-of-tra±n±ng-and-retttrn; 

t%t--h±e-livin9-expenees-while-in-tra±nin9-in-an-amottnt 

not-±n-exee~~-of-$59-per-week;-and 

t3t--hie--expenses--£or--ttti~±on,--books,-and-neeee~ary 

eqdipment-in-~rainingo Upon certification by the department 

of social and rehabilitation services, a disabled worker may 

be paid vocational rehabilitation expenses from funds 

provided in 39-71-1004, in addition to benefits payable 
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under the Workers' Compensation Act." 

NEW SECTION. Section 36. Rehabilitation goal and 

options. (1) The goal of rehabilitation services is to 

return a disabled worker to work, with a minimum of 

retraining, as soon as possible after an injury occurs. 

(2) The first appropriate option among the following 

must be chosen for the worker: 

(a) return to the same position; 

(b) return to a modified position; 

(c) return to a related occupation suited to the 

claimant's education and marketable skills; 

(d) on-the-job training; 

(e) short-term retraining program (less 

months); 

than 24 

(f) long-term retraining program (48 months maximum); 

or 

(g) self-employment. 

(3) Whenever possible, employment in a worker•s local 

job pool must be considered and selected prior to 

consideration of employment in a worker's statewide job 

pool. 

NEW SECTION. Section 37. Rehabilitation services 

required and provided by insurers and the department of 

social and rehabilitation services. (1) Rehabilitation 

services are required for disabled workers and may be 
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initiated by: 

(a) an insurer by designating a rehabilitation 

provider and notifying the division; 

(b) the division by requiring the insurer to designate 

a rehabilitation provider; or 

(c) a disabled worker through a request to the 

division. The division shall then require the insurer to 

designate a rehabilitation provider. 

(2) Rehabilitation services provided under this part 

must be delivered: 

(a) through a rehabilitation counselor certified by 

the board of rehabilitation certification; 

{b) by a vocational rehabilitation counselor employed 

by the department of social and rehabilitation services; or 

(c) by both. 

(3) A disabled worker served by the department of 

social and rehabilitation services may receive only those 

vocational rehabilitation services as provided in Title 53, 

chapter 7, parts 1 and 2. 

NEW SECTION. Section 38. Designated rehabilitation 

provider -- evaluation and report. (1) If a disabled worker 

is capable of returning to work, the designated 

rehabilitation provider shall evaluate and determine the 

return-to-work capabilities of the disabled worker pursuant 

to [section 36(2)(a) through 36(2)(d)]. 
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(2) If an insurer's designated rehabilitation provider 

has determined that all appropriate services have been 

provided to the disabled worker under [section 36(2)(a) 

through 362)(d)] and the worker has returned to work, the 

insurer shall document that determination to the division. 

(3) If the worker has not returned to work as provided 

in subsection (2), the insurer shall notify the division. 

The division shall then designate a rehabilitation panel as 

provided in (section 39] and refer the worker to the panel. 

NEW SECTION. Section 39. Rehabilitation panels. (1) 

The division shall designate and administer rehabilitation 

panels. The purpose of a panel is to advise the division on 

a worker's eligibility for rehabilitation services. Each 

panel shall issue to the division a report as provided in 

[section 40]. 

(2) Each panel must be composed of at least: 

(a} a representative of the department of social and 

rehabilitation services; 

tb) a representative from the department who has 

expertise in job service listings, occupational supply and 

demand in Montana, and other Montana career information; and 

{c) a representative from the division, who shall 

chair the panel. 

(3) The division shall pay the cost of the panel. 

(4) The insurer shall provide the panel with the 
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worker's medical records, rehabilitation reports, and other 

pertinent information in its possession. 

(5) The panel may consult with the worker, insurer, 

medical and rehabilitation providers, and any other person 

and may have access to any information it considers 

pertinent to carry out its responsibility. 

(6) Information received by the panel is confidential, 

except that it may be disclosed to the worker, insurer, and 

division. 

NEW SECTION. Section 40, Rehabilitation panel report. 

(1) The rehabilitation panel shall: 

(a) review all records, statements, and other 

pertinent information; and 

(b) prepare a report to the division, with copies to 

the insurer and worker. 

(2) The report must: 

(a} identify the first appropriate rehabilitation 

option by following the priorities set forth in [section 

36]; and 

(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the report also must contain findings that: 

(a) identify jobs in the local or statewide job pool 

and the worker's anticipated earnings from each job; 
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(b) describe an appropriate on-the-job training 

program, the worker's anticipated earnings, and anticipated 

insurer's contribution, if any; 

(c) describe an appropriate retraining program, short­

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated earnings; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance necessary, and 

worker's anticipated earnings. 

the 

(4) An insurer or a worker on his own motion may 

submit information to the panel prior to the time the panel 

issues its final report. 

NEW SECTION. Section 41. Division 1 s order of 

determination exception hearing. (1) The division 

shall issue an initial order of determination within 10 

working days of receipt of a report from a rehabilitation 

panel. If the initial order of determination differs from 

the findings and recommendations of the panel, the order 

must state the reasons for the difference. 

(2) Within 10 working days from the date the initial 

order of determination is mailed, a party may submit a 

written exception to the order. on its own motion or at the 

request of any party, the division shall conduct a hearing. 
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The division shall issue a final order of determination 

within 20 working days of the hearing. 

(3) If no party submits an exception within 10 working 

days, the initial order of determination becomes the final 

order of determination and must be issued by the division. 

(4) Within 10 working days after the date of mailing 

of the division 1 s final order of determination, an appeal 

may be taken to the workers' compensation court. 

NEW SECTION. Section 42. Referral to department of 

social and rehabilitation services for retraining 

benefits appeals. (1) If in its final order of 

determination the division considers a worker able to return 

to work in the worker's job pool, the insurer is not liable 

for rehabilitation benefits, even though the worker 

independently may pursue a training program of the worker's 

own choice or seek vocational rehabilitation services from 

the department of social and rehabilitation services. 

(2) If in its final order of determination the 

division finds the worker needs retraining, the division 

shall determine the maximum duration for Yhich funds under 

39-71-1003 may be used for rehabilitation services under 

(section 36(2)(d) through 36(2)(f)] and shall refer the 

worker to the department of social and rehabilitation 

services for a determination of vocational handicap. 

(3) If the department of social and rehabilitation 
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services determines that a disabled worker has a vocational 

handicap, the worker is eligible for funds under 39-71-1003 

up to the maximum duration established in the division's 

final order of determination. 

(4) If a disabled worker seeks vocational 

rehabilitation services from the department of social and 

rehabilitation services without giving the insurer the 

opportunity to designate a rehabilitation provider or, 

subsequently, without giving the division the oppor·tunity to 

designate a rehabilitation panel to provide a report, the 

insurer is not liable for rehabilitation benefits. The 

insurer may terminate rehabilitation and other benefits, if 

any, being received by the worker by following the procedure 

set forth in [section 49). 

(5) The department of social and rehabilitation 

services, in providing rehabilitation services to a worker 

referred to it by the division, shall consider but is not 

bound by the rehabilitation panel report. 

(6) If the department of social and rehabilitation 

services has determined that all appropriate rehabilitation 

services have been provided to a disabled worker, the 

department shall document that determination to the 

division. 

(7) The appeal process before the board of social and 

rehabilitation services provided for in 53-7-106 is the 
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a person aggrieved in the receipt of 

the department of social and 

NEW SECTION. Section 43. Agreement between worker and 

insurer regarding option. A worker and an insurer may agree 

that an option in [section 36] is appropriate without 

following the procedures provided in this part. Failure to 

reach agreement is not a dispute under [section 8). 

NEW SECTION. Section 44. Total rehabilitation 

benefits during period of rehabilitation serv1ces 

limitation-- terminati~n. (1) A worker who no longer is 

temporarily totally disabled but meets the definition of a 

disabled worker may be eligible for total rehabilitation 

benefits. 

(2) Eligibility for total rehabilitation benefits 

begins on the date of maximum healing or the date notice is 

given to the division by the insurer that a rehabilitation 

provider has been designated, whichever is later. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate for a period not exceeding 

26 weeks from the date of eligibility, except that the 

division may extend the period for good cause. The insurer 

may extend the benefits without division approval but must 

notify the division of the extension. 

(4) Total rehabilitation benefits under this section 
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terminate when: 

{a) a worker returns to work; 

(b) a worker is qualified to return to work under the 

priorities in [section 36] pursuant to a division order; or 

(c) an I.W.R.P. is submitted to the division 

department of social and rehabilitation services. 

by the 

{5) The insurer shall provide written notice to the 

worker and division that benefits have been terminated. 

NEW SECTION. Section 45. Wage supplement and partial 

rehabilitation benefits. ( l) A worker who is in a 

rehabilitation program under [section 42] in accordance with 

nd for the maximum duration established by a final order of 

determination by the division is eligible to receive the 

following benefits: 

(a) wage supplement benefits as provided in 39-71-703 

but with the rate based on 66 2/3% of the worker's actual 

wages received at the time of injury, subject to a maximum 

of one-half the state's average weekly wage; and 

(b) a partial rehabilitation benefit that, together 

with the wage supplement provided in subsection (l}(a), 

provides the worker with weekly benefits equal to the 

worker's temporary total disability rate. 

(2) After the worker completes the rehabilitation 

program, the worker's further eligibility, if any, for wage 

supplement benefits under 39-71-703 is reduced by the number 
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received under 

(3) Notwithstanding subsection (l)(a), beginning July 

1, 1987, through June 30, 1989, the maximum weeKly 

compensation benefit under 

$149.50, which is one-half 

established July 1, 1986. 

that subsection may not exceed 

the state's weekly wage 

NEW SECTION. Section 46. Auxiliary rehabilitation 

benefits. In addition to benefits otherwise provided in this 

chapter, separate benefits not exceeding a $4,000 total may 

be paid by the insurer for: 

(1) reasonable travel and relocation expenses used to; 

{a) search for new employment; 

(b) return to work but in a new location; and 

(c) implement a rehabilitation program pursuant to a 

final order of determination by the division; and 

(2) reasonable participation with an employer in an 

on-the-job training program. 

NEW SECTION. Section 47. Self-employment -- criteria. 

(1) A worker who is eligible for permanent total disability 

benefits may be eligible for a self-employment venture. A 

lump sum of $20,000 or less of permanent total disability 

benefits may be granted under 39-71-741 to assist the worker 

in the self-employment venture, Any previous lump-sum 

advance made under 39-71-741(4) must be considered so that 
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the total amount of lump-sum payments of permanent total 

disability benefits does not exceed $20,000. 

(2) In addition to meeting the requirements set forth 

in 39-71-741, the self-employment venture must be considered 

feasible under criteria set forth by the division. 

( 3) When the worker begins the self-employment 

venture, his eligibility for permanent total disability 

benefits ends and the worker may be eligible for permanent 

partial disability benefits under 39-71-703. 

(4) If a worker again becomes eligible for permanent 

total disability benefits, the insurer may recoup any lump 

sum of permanent total disability benefits awarded for a 

self-employment venture, as provided in 39-71-741. 

NEW SECTION. Section 48. Exchange of information. The 

department of social and rehabilitation services, the 

insurer•s designated rehabilitation provider, and the 

division shall provide to one another case information as 

necessary to carry out the purposes of this part. 

NEW SECTION. Section 49. Termination of benefits for 

noncooperation with rehabilitation services division 

hearing and appeal. (1) If an insurer believes a worker is 

refusing unreasonably to cooperate with the rehabilitation 

provider, the insurer, with 14 days• notice to the worker 

and division on a form approved by the division, may 

terminate any rehabilitation benefits the worker is 
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receiving under this part until the worker cooperates. If 

the worker is receiving wage supplement benefits, those 

benefits must continue until the division's determination 

under subsection (3) is made. 

(2) The worker may contest the insurer•s termination 

of benefits by filing a written exception to the division 

within 10 working days after the date of the 14-day notice. 

The worker or insurer may request a hearing or the division 

may hold a hearing on its own motion. The division shall 

issue an order within 30 days of the hearing. 

(3) If no exceptions are timely filed or the division 

determines the worker unreasonably refused to cooperate, the 

insurer may terminate wage loss supplement benefits the 

worker is receiving until the worker cooperates with the 

rehabilitation provider. If the worker prevails at a hearing 

before the division, it may award attorney fees and costs to 

the worker under 39-71-612. 

(4) Within 10 working days after the division mails 

its order to the party's last-known address, a party may 

appeal to the workers' compensation court. 

NEW SECTION. Section SO. Division jurisdiction over 

disputes under this part -- appeals. In addition to pursuing 

the hearing opportunities provided in (sections 41 and 49], 

a party may bring a dispute arising under the provisions of 

this part, except for a dispute over which the department of 
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social and rehabilitation services has jurisdiction under 

[section 42}, before the division under the contested case 

provisions of the Montana Administrative Procedure Act, 

Title 2, chapter 4, part 6, and any rules promulgated by the 

division. Within 10 days after mailing of the division's 

final order, an interested party may appeal to the workers' 

compensation court. 

Section 51. Section 39-71-2106, MCA, is amended to 

read: 

"39-71-2106. Requiring security of employer. 11) The 

division may require any employer who elects to be bound~ 

compensation plan_ No. 1 to provide a security deposit. Such 

security deposit ~ay be a sur~ty bond, government bond, or 

letter of credit approved by the division and must be thP 

greater of: 

(a) $250,000; or 

(b) an average of the workers' compensation 

liabilities incurred by the employer in Montana for the past 

3 calendar years. 

titlll If the division finds that an employer has lost 

his solvency or financial ability to pay the compensation 

herein provided to be paid which might reasonably be 

expected to be chargeable to the employer during the fiscal 

year to be covered by the permission or that the employer is 

an association, corporation, or organization of individual 
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employers seeking permission to operate under compensation 

plan No. 1, the division must require the employer, before 

granting to him permission or before continuing or engaging 

in such employment subject to the provisions of compensation 

plan No. 1, to give security for the payment of 

compensation, which security must be in such an amount as 

the division finds is reasonable and necessary to meet all 

liabilities of the employer which may reasonably 

ordinarily be expected to accrue during the fiscal year. 

and 

t~till The security must be deposited with the 

division and may be a certain estimated percent of the 

employer's last preceding annual payroll or a certain 

percent of the established amount of his annual payroll for 

the fiscal year; or the security may be in the form of a 

bond or undertaking executed to the division in the amount 

to be fixed by it with two or more sufficient sureties, 

which undertaking must be conditioned that the employer will 

well and truly pay or cause to be paid all sums and amounts 

for which the employer shall become liable under the terms 

of this chapter to his employees during the fiscal year; or 

such security may consist of any state, county, municipal, 

or school district bonds or the bonds or evidence of 

indebtedness of any individuals or corporations which the 

division deems solvent; and every such deposit and the 

character and amount of such securities shall at all times 
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be subject to approval, revision, or change by the division 

as in its judgment may be required, and upon proof of the 

final payment of the liability for which such securities are 

given, such securities or any remaining part thereof shall 

be returned to the depositor. 

t3ti!l The division is liable for the value and 

safekeeping of all such deposits or securities and shall, at 

any time, upon demand of a bondsman or the depositor, 

account for the same and the earnings thereof ... 

NEW SECTION. Section 52. Purpose. The purpose of 

{sections 52 through 57] is to prevent when possible the 

filing in the workers' compensation court of actions by 

claimants or insurers relating to claims under chapter 71 or 

72 of this title if an equitable and reasonable resolution 

of the dispute may be effected at an earlier stage. To 

achieve this purpose, (section 52 though 57] provide for a 

procedure for mandatory, nonbinding mediation. 

NEW SECTION. Section 53. Department authority 

rules. l~) The department shall designate mediators and 

shall implement the provisions of {sections 52 though 57]. 

(2) The department may adopt the rules necessary to 

implement [sections 52 through 57). The rules may prescribe: 

(a) 

(b) 

the qualifications of mediators; and 

a procedure for the conduct 

proceedings. 
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(3) The cost to the department of implementing 

[sections 52 through 571 must be paid out of the workers' 

compensation administration fund. 

NEW SECTION. Section 54. Mandatory, nonbinding 

mediation. (l} Except as otherwise provided, in a dispute 

arising under chapter 71 or 72 of this title, the insurer 

and claimant shall mediate any issue concerning benefits and 

the mediator shall issue a report following the mediation 

process recommending a solution to the dispute before either 

party may file a petition in the workers' compensation 

court. 

(2) The resolution recommended by the mediator is 

without administrative or judicial authority and is not 

binding on the parties. 

NEW SECTION. Section 55. Duties 

mediator shall assist the parties 

resolution to their dispute by: 

of 

in 

mediator. A 

negotiating a 

{1) facilitating an exchange of information between 

the parties; 

(2) assuring that all relevant evidence is brought 

forth during the mediation process; 

(3) suggesting possible solutions to issues of dispute 

bet~een the parties; 

(4) recommending a solution; and 

(5} assisting the parties to voluntarily resolve their 
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proceedings. (1) Mediation proceedings are: 

(a) held in privatei 

SB 0315/02 

on mediation 

(b) informal and held without a verbatim record; and 

(c) confidential. 

(2) All communications, verbal or written, from the 

parties to the mediator and any information and evidence 

presented to the mediator during the proceeding are 

confidential. 

(3) A mediator's files and records are closed to all 

but the parties. 

(4} {a) A mediator may not be called to testify in any 

proceeding concerning the issues discussed in the mediation 

process. 

(b) Neither the mediator•s report nor any of the 

information or recommendations contained in it are 

admissible as evidence in any action subsequently brought in 

any court of law. 

(5) Notwithstanding subsections (1) through (4), a 

mediator may issue a report and the parties and the mediator 

may be required to attend a conference as set forth in 

[section 57). 

NEW SECTION. Section 57. Mediation procedure. (1) 

Except as otherwise provided, a claimant or an insurer 
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having a dispute relating to benefits under chapter 71 or 72 

of this title may petition the department for mediation of 

the dispute. 

(2) A party may take part in mediation proceedings 

with or without representation. 

{3) The mediator shall review the division file for 

the case and may receive any additional documentation or 

evidence either party submits. 

(4) The mediator shall request that each party offer 

argument summarizing the party's position. A party-'s 

argument must include the evidence the party would present 

if the case were being presented to the worker's 

compensation judge but is not limited by the rules of 

evidence. 

(5) After the parties have presented all their 

information and evidence to the mediator, he shall recommend 

a solution to the parties within a reasonable time to be 

established by rule. 

(6) A party shall notify the mediator within 45 days 

of the mailing of his report whether the party accepts the 

mediator's recommendation. If either party does not accept 

the mediator's recommendation, the party may petition the 

workers' compensation court for resolution of the dispute. 

{7) (a) If a mediator determines that either party 

failed to cooperate in the mediation process, the mediator 
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shall prepare a written report setting forth the 

determination and the grounds for the determination. The 

report must be mailed to the parties and to the workers' 

compensation court. Unless a party disputes the 

determination as set forth in subsection (7)(c), the parties 

shall repeat the mediation process, but only one time. 

(b) A mediator may determine that a party has failed 

to cooperate in the mediation process only if the party 

failed to: 

(i) supply information or offer a su~~ary of the 

party's position as reasonably requested by the mediator; 

{ii) attend scheduled mediation conferences unless 

excused by the mediator; or 

(iii) listen to and review the information and position 

offered by the opposing party. 

(c) If a party disputes a mediator's determination 

that the party failed to cooperate in the mediation process, 

the party may file a petition with the workers' compensation 

court. Upon receipt of a petition, the court shall summon 

the parties and the mediator to determine by oral discussion 

whether the mediator's determination of noncooperation is 

supportable. IE the court finds that the mediator's 

determination is supportable, the court may order the 

parties to attempt a second time to mediate their dispute. 

Section 58. Section 39-71-2901, MCA, is amended to 
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read: 

"39-71-2901. Location 

The principal office of the 

of office -- court powers. 1!1 

workers' compensation judge 

shall be in the city of Helena. 

~he workers' compensation court has power to: 

(a) preserve and enforce order in its immediate the 

presence; 

~rovide for the orderly conduct of proceedi~ 

before it and its officers; 

(c) compel obedience to its jud~ents, orders, and 

process in the same manner and by the same procedures as in 

civil actions in district court; 

(d) compel the attendance of persons to testify; and 

{e) punish for contempt in the same manner and b~~ 

same procedures as in district court." 

Section 59. Section 39-71-2903, MCA, is amended to 

read: 

"39-71-2903. Administrative procedure act and rules of 

~~i~~~ce applicable ---j~dge-"ot-bo~"d-by-r~ie~-o£-evirlenee. 

All proceedings and hearings before the workers• 

compensation judge shall be in accordance with the 

appropriate provisions of the Montana Administrative 

Procedure Act. Hewe¥er 7 -the The workers' compensation judge 

is not: bound by common law and statutory rules of evidence." 

Section 60. Section 39-71-2905, MCA, is amended to 
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read: 

"39-71-2905. Petition to workers 1 compensation judge. 

A claimant or an insurer who has a dispute concerning any 

benefits under chapter 71 of this title may petition the 

workers' compensation judge for a determination of the 

dispute after satisfying dispute resolution reql.!irements 

otherwise provided in this chapter. The judge, after a 

hearing, shall make a determination of the dispute in 

accordance with the law as set forth in chapter 71 of this 

title. If the dispute relates to benefits due a claimant 

under chapter 71, the judge shall fix and determine any 

benefits to be paid and specify the manner of payment. Pne 

After parties hav~ satisfied dispute resolution requirements 

provided elsewhere in this chapter, the workers' 

compensation judge has exclusive jurisdiction to make 

determinations concerning disputes under chapter 71, except 

as provided in 39-71-516 and [section 20]. The penalties and 

assessments allowed against an insurer under chapter 71 are 

the exclusive penalties and assessments that can be assessed 

by the workers' compensation judge against an insurer for 

disputes arising under chapter 71." 

Section 61. Section 39-71-2907, MCA, is amended to 

read: 

11 ]9-71-2907. Increase in award for unreasonable delay 

or refusal to pay. 1!1 When payment of compensation has been 
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unreasonably delayed or refused by an insurer, either prior 

or subsequent to the issuance of an order by the workers' 

compensation judge granting a claimant compensation 

benefits, the full amount of the compensation benefits due a 

claimant, between the time compensation benefits were 

delayed or refused and the date of the order granting a 

claimant compensation benefits, may be increased by the 

workers' compensation judge by 20l. The question of 

unreasonable delay or refusal shall be determined by the 

workers' compensation judge, and such a finding constitutes 

good cause to rescind, alter, or amend any order, decision, 

or award previously made in the cause for the purpose of 

making the increase provided herein. 

11J__A finding of unreasonableness under this section 

does not constitute a finding that the insurer acted in bad 

faith or violated the unfair trade practices .l?~.Y.~-~io~s___Qf 

Title 33, chapter 18." 

Section 62. Section 39-71-2909, MCA, is amended to 

read: 

"39-71-2909. Authority to review, diminish, or 

increase awards limitation. The judge may, upon the 

petition of a claimant or an insurer that the disability of 

the claimant has changed, review, diminish, or increase, in 

accordance with the law on benefits as set forth in chapter 

71 of this title, any benefits previously awarded by the 
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judge er-beneri~s-reeeived-by-a-elaimant-throttgh--settiement 

agreementso--However7--the--;~d9e--may--not-ehange-any-£~nai 

settlement-or-award-o£-eompeneation-more-than-4-yeare--after 

the--settiement--has--been--approved--by-the-divieion-or-any 

order-approvin~-a-f~l~-and-£ina%--eompromise--settlement--o£ 

eompe!\sation." 

NEW SECTION. Section 63. Signing 

pleadings, motions, and other papers 

of petitions, 

requirements 

sanctions. (1) Every petition, pleading, motion, or other 

paper of a party appearing before the workers' compensation 

court and represented by an attorney must be signed by at 

least one attorney of record in his individual name. The 

signer's address also must be stated. 

(2) A party who is not represented by an attorney 

shall sign his petition, pleading, motion, or other paper 

and state his address. 

(3) The signature of an attorney or party constitutes 

a certificate by him that: 

{a.} he has read the petition, pleading, motion, or 

other paper; 

(b} to the best of his knowledge, information, and 

belief formed after reasonable inquiry, it is well grounded 

in fact; 

(c) it is warranted by existing law or a good faith 

argument for the extension, modification, or reversal of 
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existing law; and 

(d) it is not interposed for any improper purpose, 

such as to harass or to cause unnecessary delay or needless 

increase in the cost of litigation. 

(4) If a petition, pleading, motion, or other paper is 

signed in violation of this section, the court, upon motion 

or upon its own initiative, shall impose an appropriate 

sanction upon the person who signed it, a represented party, 

or botha The sanction may include an order to pay to the 

other party or parties the amount of the reasonable expense 

incurred because of the filing of the petition, pleading, 

motion, or other paper, including reasonable attorney fees. 

Section 64. Section 39-72-102, MCA, is amended to 

read: 

"39-72-102. Definitions. As used in 

unless the context requires otherwise, 

this 

the 

chapter, 

following 

definitions apply: 

{1) 1'Beneficiary'' is as defined in 39-71-116t~t. 

(2) "Child'' is as defined in 39-71-ll6f4t. 

{3) "Disablement" means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the normal--la~or--m~r~et 

worker's job pool. Silicosis, when complicated by-active 

pulmonary tuberculosis, is presumed to be total disablement. 

"Disability'1
, "total disability~•, and "totally disabled'' are 
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synonymous with "disablement", but they have no reference to 

"partd:e% permanent partial disability". 

(4} "Division" is as defined in 39-71-116t5t. 

jS) "Employee" is as defined in 39-71-118. 

(6) "Employer" is as defined in 39-71-117. 

t1t--~Hueba~d•-±s-as-def±~ed-i~-39-1l-ll6t1t• 

t8tffi "Independent contractor" is as defined in 

39-71-120. 

t9till 11 Insurer'' is as defined in 39-71-116t8t. 

H9tffi "Invalid" is as defined in 39-71-116t9t. 

tlltl!Ql "Occupational disease" means e~%--disee~es 

arisiftg-e~~-e£-or-eeneraeted--£rem--aftd--in--~he--eo~rse--o£ 

employment harm as defined in 39-71-119(1) arising out of or 

contracted in the course and scope of employment but which 

is caused by events occurring on more than a single day or 

work shift. The term does not include a physical or mental 

condition arising from emotional or mental stress or from a 

nonphysical stimulus or activity. 

tt~tl!!l "Order" is as defined in 39-71-ll6ti9t. 

t~~t~ "Pneumoconiosis" means a chronic dust disease 

of the lungs arising out of employment in coal mines and 

includes anthracosis, coal workers' 

silicosis, or anthracosilicosis arising 

employment. 

pneumoconiosis, 

out of such 

tl4tilll "Silicosis" means a chronic disease of the 
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lungs caused by the prolonged inhalation of silicon dioxide 

(SiO 582 and characterized by small discrete nodules of 

fibrous tissue similarly disseminated throughout both lungs 

causing the characteristic x-ray pattern and by other 

variable clinical manifestations. 

ti:5t1.l.!l "Wages" is as defined in 39-H-H6t28t 

(section 4]. 

tl6t-•w±fe•-±s-a~-deftned-in-39-1t-lt6t~tt• 

tHt1..!21 "Year" is as defined in 39-7l-116t6tll and 

39-71-116 ( 22)." 

Section 65. Section 45-6-301, MCA, is amended to read: 

"45-6-301. Theft. (1) A person commits the offense of 

theft when he purposely or knowingly obtains or exerts 

unauthorized control over property of the owner and: 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(2) A person commits the offense of theft when he 

purposely or knowingly obtains by threat or deception 

control over property of the owner and~ 
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(a} has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(3} A person commits the offense of theft when he 

purposely or knowingly obtains control over stolen property 

knowing the property to have been stolen by another and: 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(4) A person commits the offense of theft when he 

purposely or knowingly obtains or exerts unauthorized 

control over any part of any public assistance provided 

under Title 53 by a state or county agency, regardless of 

the original source of assistance, by means of: 

(a) a knowingly false statement, representation, or 
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impersonation; or 

(b) a fraudulent scheme or device. 

{5) A person commits the offense of theft when he 

purposely or -~9.!'!.._-!_ngly obtains or exerts unauthorized 

control over any part of any benefits provided under Title 

39, c~apters 71 and 72, by means of: 

(a) a knowingly false statement, representation, or 

impersonation; or 

(b) deception or other fraudulent action. 

tSt~ A person convicted of the offense of theft of 

property not exceeding $300 in value shall be fined not to 

exceed $500 or be imprisoned in the county jail for any term 

not to exceed 6 months, or both. A person convicted of the 

offense of theft of property exceeding $300 in value or 

theft of any commonly domesticated hoofed animal shall be 

fined not to exceed $50,000 or be imprisoned in the state 

prison for any term not to exceed 10 years, or both. 

t6till Amounts involved in thefts committed pursuant 

to a common scheme or the same transaction, whether from the 

same person or several persons, may be aggregated in 

determining the value of the property.'' 

Section 66. Section 19-12-401, MCA, is amended to 

read: 

"19-12-401. Eligibility for pension benefits. In order 

to qualify for participation in the volunteer firefighters' 
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pension plan under 19-12-404, a volunteer firefighter must 

meet each of the following requirements: 

(l) {a) To qualify for full participation, he must 

have completed a total of at least 20 years' service as an 

active volunteer firefighter and as an active member of a 

qualified volunteer fire company. 

(b) If a firefighter is prevented from completing at 

least 20 years' service by dissolution or discontinuance of 

his volunteer fire company, personal relocation due to 

transfer or loss of employmen-t, personal disability, or any 

other factor beyond his reasonable control, he may qualify 

for partial participation if he has completed at least 10 

years' service. In that event, he is eligible for only a 

proportion of the benefits specified in 19-12-404, 

determined by multiplying the benefits by a fraction, the 

numerator of which is the number of years of active service 

completed and the denominator of Which is 20. 

(c) The years of active service are cumulative and 

need not be continuous. The service need not be acquired 

with one single fire company but may be a total of separate 

periods of active service with different fire companies in 

different fire districts. 

{d) Effective March lr 1965, the annual period of 

service for the purpose of this chapter is the fiscal year. 

No fractional part of any year may count toward the service 
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requirement, and to receive credit for any particular year, 

a volunteer firefighter must serve with one particular 

volunteer fire company throughout that entire fiscal year. 

(2) (a) Except as provided in subsection (2)(b), he 

must have attained the age of 55, but he need not be an 

active volunteer firefighter or an active member of any 

volunteer fire company when he reaches that age. 

(b) An active member of a volunteer fire company whose 

duty-related injury results in a permanent 7 total disability 

as defined in 39-71-ll6fl3t is eligible to receive a partial 

pension regardless of his age calculated as follows: 

(i) for a member with less than 10 years of service, a 

pension calculated as provided in subsection (l)(b) in which 

the numerator equals 10; or 

(ii) for a member with 10 years or more of service, a 

pension calculated as provided in subsection (l){b). 

(3) During each of the years for which he claims 

credit under subsection (1), he must have completed a 

minimum of 30 hours of instruction in matters pertaining to 

firefighting under a program formulated and supervised by 

the chief or foreman of his volunteer fire company. 

(4) Effective July 1, 1965, no volunteer firefighter 

may receive credit for any year of membership in a volunteer 

fire company unlessr throughout the year: 

(a) the company maintained firefighting equipment in 
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serviceable condition of a value of $2,500 or more; and 

(b) the company or the fire district served by it was 

rated in class 5, 6, 7, 8, 9, or 10 by the board of fire 

underwriters for the purpose of fire insurance premium 

rates. 

(5) He must have ceased to be an active member of any 

volunteer fire company, and if he applies for and receives 

pension benefits hereunder, he will not thereafter be 

eligible to become an active member of any volunteer fire 

company." 

Section 67. Section 39-71-118, MCA, is amended to 

read: 

''39-71-118. Employee, worker, and workman defined. (1) 

The terms ''employee", ''workmanQ, or ''worker'' mean: 

{a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-7l-ll6t3t are 

included as employees if they are not otherwise covered by 
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workers' compensation and if an employer has elected to be 

bound by the provisions of the compensation law for these 

casual employments, as provided in 39-71-401(2). Household 

or domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program: 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education approved by the state board 

of public education at designated postsecondary 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

( 2) If the employer is a partnership or sole 
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proprietorship, such employer may elect to include as an 

employee within the provisions of this chapter any member of 

such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. In the event of such election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered, and no partner or 

sole proprietor shall be deemed an employee within this 

chapter until such notice has been given. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the insurance carrier shall 

assume a salary or wage of such electing employee to be not 

less than $900 a month and not mar~ than 1 1/2 times the 

average weekly wage as defined in this chapter.'' 

NEW SECTION. Section 68. Repealer. Sections 

39-71-104, 39-71-121' 39-71-122, 39-71-410, 39-71-705 

through 39-71-707, 39-71-709, 39-71-738, 39-71-914, 

39-71-1001, 39-71-1002, 39-71-1005, 39-71-2906, 39-71-2908, 

and 39-72-104, MCA, are repealed. 

NEW SECTION. Section 69. Extension of authority. Any 

existing authority of the department of labor and industry 

and the division of workers' compensation to make rules on 

the subject of the provisions of this act is extended to the 

provisions of this act. 

NEW SECTION. Section 70. Codification instructions. 
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(1) Sections 1 and 4 are intended to be codified as an 

integral part of Title 39, chapter 71, part 1, and the 

provisions of Title 39, chapter 71, part 1, apply to 

sections and 4. 

{2) Sections 7 and 20 are intended to be codified as 

an integral part of Title 39, chapter 71, part 3, and the 

provisions of Title 39, chapter 71, part 3, apply to 

sections 7 and 20. 

(3) Section 9 is intended to be codified as an 

integral part of Title 39, chapter 71, part 4, and the 

provisions of Title 39, chapter 71, part 4, apply to section 

9. 

{4) Sections 24 and 28 are intended to be codified as 

an integral part of Title 39, chapter 71, part 7, and the 

provisions of Title 39, chapter 71, part 7, apply to 

sections 24 and 28. 

(5) Sections 34 and 36 through 50 are intended to be 

codified as an integral part of Title 39, chapter 71, part 

10, and the provisions of Title 39, chapter 71, part 10, 

apply to sections 34 and 36 through 50. 

(6} Section 63 is intended to be codified as an 

integral part of Title 39, chapter 71, part 29, and the 

provisions of Title 39, chapter 71, part 29, apply to 

section 63. 

NEW SECTION. Section 71. Severability. If a part of 
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1 this act is invalid, all valid parts that are severable from 

2 the invalid part remain in effect. If a part of this act is 

3 invalid in one or more of its applications, the part remains 

4 in effect in all valid applications that are severable from 

5 

6 

the invalid applications. 

NEW SECTION. Section 72. Applicability. ( 1 J The 

7 portions of this act providing procedures for resolution of 

8 disputes apply to all injuries and diseases, regardless of 

9 the date of occurrence. 

10 (2) Sections 41, 49, and 50, giving the division of 

ll workers' compensation jurisdiction over disputes arising 

under Title 39, chapters 71 and 72, concerning 12 

13 rehabilitation, apply only to injuries and diseases 

14 occurring after June 30, 1987. Disputes over rehabilitation 

15 for injuries and diseases occurring prior to July 1, 1987, 

16 may be brought before a mediator and the workers' 

17 compensation court. 

18 (3) The remaining portions of this act apply only to 

19 injuries, diseases, and events occurring after June 30, 

20 1987. 

21 NEW SECTION. Section 73. Effective dates. (1) Except 

22 as provided in subsection (2), this act is effective July 1, 

23 1987. 

24 (2) Sections 5, 53, 69, and this section are effective 

25 on passage and approval. 
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1 (2) (a) If an insurer has accepted initial liability 

2 for an injury, permanent total and permanent partial wage 

3 supplement benefits may be converted in whole to a lump-sum 

4 payment. 

5 (b) The conversion may be made only upon agreement 

6 between a claimant and an insurer. 

7 (c) The agreement is subject to division approval. The 

8 division may approve an agreement if: 

9 (i) there is a reasonable dispute concerning the 

10 amount of the insurer's future liability or benefits; or 

11 (ii) the amount of the insurer's projected liability is 

12 reasonably certain and the settlement amount is not 

13 substantially less than the present value of the insurer's 

14 liability. 

15 (d) The parties' failure to reach agreement is not a 

16 dispute over which a mediator or the worker's compensation 

17 court has jurisdiction. 

18 (E) UPON APPROVAL, THE AGREEMENT CONSTITUTES A 

19 COMPROMISE AND RELEASES SETTLEMENT AND MAY NOT BE REOPENED 

20 BY THE DIVISION OR BY ANY COURT. 

21 (3) (a) Permanent partial wage supplement benefits may 

22 be converted in part to a lump-sum advance. 

23 (b) The conversion may be made only upon agreement 

24 between a claimant and an insurer. 

25 (c) The agreement is subject to division approval. The 
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1 determined restriction resulting from a work-related injury 

2 that precludes the worker from returning to the job the 

3 worker held at the time of the injury. 

4 (3) ''I.W.R.P.'' means an individualized, written 

5 rehabilitation program prepared by the department of social 

6 and rehabilitation services. 

7 (4) "Rehabilitation benefits" means benefits provided 

8 in [sections 59-~h~Ott9h-6~ 44 THROUGH 46] and 39-71-1003. 

9 (5) ''Rehabilitation provider'' means a rehabilitation 

10 counselor, other than the department of social and 

11 rehabilitation services, certified by the board for 

12 rehabilitation certification and designated by the insurer 

13 to the division. 

14 (6) "Rehabilitation services'' consists of a program of 

15 evaluation, planning, and delivery of goods and services to 

16 assist a disabled worker to return to work. 

17 

18 

19 

20 

(7) (a) "Worker's job pool" means those jobs typically 

available for 

the worker's 

aptitude and 

which a worker is qualified, consistent with 

age, education, vocational experience and 

compatible with the worker's physical 

21 capacities and limitations as the result of the worker's 

22 injury. Lack of immediate job openings is not a factor to be 

23 considered. 

24 (b) A worker's job pool may be either local or 

25 statewide, as follows: 
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1 rehabilitation provider shall evaluate and determine the 

2 return-to-work capabilities of the disabled worker pursuant 

3 to [section 36(2)(a) through 36(2)(d)). 

4 (2) If an insurer's designated rehabilitation provider 

5 has determined that all appropriate services have been 

6 provided to the disabled worker under [section 36(2)(a) 

7 through 3612)(d)) and the worker has returned to work, the 

8 insurer shall document that determination to the division. 

9 (3) If the worker has not returned to work as provided 

10 in subsection (2), the insurer shall notify the division. 

ll The division shall then designate a rehabilitation panel as 

12 provided in [section 39) and refer the worker to the panel. 

13 NEW SECTION. Section 39. Rehabilitation panels. (l) 

14 The division shall designate and administer rehabilitation 

15 panels. The purpose of a panel is to advise the division on 

16 a worker's eligibility for rehabilitation services. Each 

17 panel shall issue to the division a report as provided in 

18 [section 40). 

19 (2) Each panel must be composed of at least: 

20 (a) a representative of the department of social and 

21 rehabilitation services; 

22 (b) a representative from the department who has 

23 expertise in job service listings, occupational supply and 

24 demand in Montana, and other Montana career information; and 

25 (c) a representative from the division, who shall 
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1 determination is supportable, the court may order the 

2 parties to attempt a second time to mediate their dispute. 

3 Section 58. Section 39-71-2901, MCA, is amended to 

4 read: 

5 "39-71-2901. Location of office -- court powers. ill 

6 The principal office of the workers' compensation judge 

7 shall be in the city of Helena. 

8 

9 

(2) The workers' compensation court has power to: 

(a) preserve and enforce order in its immediate ~h@ 

10 presence; 

11 (b) provide for the orderly conduct of proceedings 

12 before it and its officers; 

13 (c) compel obedience to its judgments, orders, and 

14 process in the same manner and by the same procedures as in 

15 civil actions in district court; 

16 (d) compel the attendance of persons to testify; and 

17 (e) punish for contempt in the same manner and by the 

18 same procedures as in district court.'' 

19 Section 59. Section 39-71-2903, MCA, is amended to 

20 read: 

21 "39-71-2903. Administrative procedure act and rules of 

22 evidence applicable ---jtld~e-noe-botlnd-by-rtl%e~-o~-@V~denee. 

23 All proceedings and hearings before the workers' 

24 compensation judge shall be in accordance with the 

25 appropriate provisions of the Montana Administrative 
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB315, on third reading. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish 
the Workers' Compensation Court and the Board of Labor Appeals. 

FISCAL IMPACT: 
State Compensation costs will be reduced as a result of this bill by ($16.1m) - ($17.5m) a percentage decrease of 
(21%) -(23%). 
NOTE: 
Annual contribution of $16.1 million needed to retire unfunded obligations in ten years is not included in the 
decreases disclosed above. 

Uninsured Employers Fund 
Benefits will be paid according to the cash available in the Fund. 
State Fund: Administration 

FTE 
Personal Services 
Operations 
Equipment 

Total 

Funding: 
Earmarked Special 

Current Law 
8.00 FTE 
$237,059 

119,713 
800 

$357,572 

$357,572 

FY88 
Proposed Law Difference 
24.75 FTE 16.25 FTE 
$636,999 $399,940 

213,701 93,988 
36 2 100 35 2 300 

$886,800 $529,228 

$886,800 $529,228 

FY89 
Current Law Proposed Law Difference 
8.00 FTE 24.25 FTE 16.25 FTE 
$236,859 $635,273 $398,414 

110,767 202,005 91,238 
800 800 0 

$348,426 $838,078 $489,652 

$348,426 $838,078 $489,652 

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to 
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers' 
Compensation. 

Trust Fund: (Benefits) 
Incurred Liabilities $76,662,000 $60,562,000 ($16,100,000) $76,662,000 $60,562,000 ($16,100,000) 

X ~~{_'&ff) ll/~DATE )}J'J)?J 
OBERT WILLIAMS/ PRIMARY SPONSOR r h 

Fiscal Note for SB315 2 third reading copy 

sp ll~-
lt~ 
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Funding Source: 
FY88 

Current Law Proposed Law 
Trust Funds 

Net Decrease $76,662,000 $60,562,000 

.IT§1 
Difference Current Law Proposed Law Difference 

$16,100,000 $76,662,000 $60,562,000 $16,100,000 

Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the 
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs. 
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Fiscal Impact 

PART I. Statement of Intent & Declaration of Public Policy. 
Section 1. Public Policy 

PART II. Employment Relations - Mediation 
Section 8. Mediation Required 

PART III. General Provisions 
Section 2. Definitions 

PART IV. Administrative Provisions 
Section 8. Disputes to Dept Mediator 
Section 9. Safety Incentives 

PART V. Coverage, Liability & Subrogation 
Section 11. Liability Determination 
Section 12. Subrogation 

PART VI. Uninsured Employers 
Section 13. Cash Basis 

PART VII. Filing for Benefits & Attorney Regulation 
Section 16. Cost upon Denial 

PART VIII. General Benefit Provisions 
Section 21. Temporary Total 
Section 22. Permanent Total 
Section 23. Partial Disability 
Section 24. Establish Impairment Panels 
Section 25. Medical & Hospital Costs 
Section 27. Benefit Terminate/Retire 
Section 29. Death Benefits 
Section 30. Waiting Period 
Section 32. Lump sum Payments 

Impact On 
Operating Trust 

Budget Fund 

No Possible 

Yes Possible 

No Yes 

Yes No 
No Yes 

No Yes 
No Possible 

No Yes 

No Possible 

No Yes 
No Yes 
No Yes 

Yes Yes 
Yes Yes 

No Yes 
No Yes 
No Yes 

Yes Yes 
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PART IX. Occupational Deafness No No 
PART X. Rehabilitation & Reemployment 

Section 36. Return WK/Priorities No Yes 
Section 37. Require Rehabilitative Service Yes Yes 
Section 38. Provider to Report Yes No 
Section 39. Rehabilitation Panel Yes No 
Section 40. Panel Report Yes No 
Section 41. DWC to Order Yes No 
Section 42. Refer to SRS Yes No 
Section 44. Total Rehabilitation Benefits Yes Yes 
Section 45. Wage Suplmt. & Rehab. Benefits No Yes 
Section 46. Auxiliary Rehab. Benefits No Yes 
Section 47. Self Employment No Yes 
Section 48. Exchange Information Yes No 
Section 49. Benefits Terminated Yes No 
Section 50. DWC Jurisdiction Yes No 

PART XI. Self Insurer Solvency No No 
PART XII. Occupational Disease No No 
PART XIII. Rule Making, etc. No No 
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PART I: STATEMENT OF INTENT & DECLARATION OF PUBLIC POLICY 

ASSUMPTIONS: 
1. Although the change from "construing the Act liberally in favor of the claimant" to "construing the Act 

according to its terms" would have an impact on court decisions, a foundation upon which to derive a 
financial estimate does not exist. 

FISCAL IMPACT: 
Section 1. Impossible to estimate, but the cost of the system should be reduced over time. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent. 

PART II: ADJUDICATION PROCESS 

ASSUMPTIONS: 
1. The workload of Department mediators will total approximately 600 cases per year. Additional workload may 

result from new areas proposed in the bill. 
2. The workload of the Division will be approximately the same except for new areas proposed elsewhere in the 

bill adding to Division responsibility. 
3. Mediation will be a new cost and will not substantially reduce Division workload. 
4. Mediators will be responsible for determining and applying findings of fact, generally in field locations. 
5. Employment Relations Division will require the following personnel as of 7/1/87: Four (4) mediators; one 

(1) legal secretary, and one (1) clerk. 

Expenditures: 

Section 8 
DOL Employment Relations - Mediation 

Personal Services 
Operating Expenses 
Equipment 

TOTAL 

INCREASED OPERATIONAL COSTS-Part II 

FUNDING SOURCE FOR NET CHANGE: 
Earmarked Special Revenue 

TOTAL FUNDING 

FTE 
FY88 
6.00 

$159,962 
51,069 

4,000 
$215.031 

$215.031 

$215,031 
$215.031 

FY89 
6.00 

$159,351 
51,069 

0 
$210.420 

$210.420 

$210,420 
$210.420 



Fiscal Note Request, SB315, on third reading. 
Form BD-15 
Page 6 

AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the 
expenses presented in this part should have no direct affect. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Once the system is established, it will continue unless changed. 

PART III: GENERAL PROVISIONS 
No Operating Budgets Affected. 

PART IV: AIMINISTRATIVE PROVISIONS 
Operating budget impact integrated with Part II. 

PART V: COVERAGE LIABILITY & SUBROGATION 
PART VI: UHINSURED IMPLOYDS 
PART VII: FILING FOR BI!JID'ITS & A'I."'.''RNEY FEE :REGULATIONS 
No operating budgets affected for these parts. 

PART VIII: GENERAL BENKPIT PROVISIONS 

ASSUMPTIONS: 
Section 24 
1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request­

ing party. 
2. The Division's principal function in impairment evaluations will be: 

a. Rulemaking prior to implementation. 
b. Appointment of evaluators in several geographic parts of Montana. 
c. Directing a claimant to evaluators. 
d. Receiving reports of evaluators and notifying affected parties of ratings. 

3. Approximately 950 ratings will be rendered each year. 
4. Managing the impairment evaluation system will require one (1) FTE and operating expenses. 

Section 25 
5. Rate-setting will involve substantial initial development costs. 
6. Annual costs for computer support should be approximately the same as setting annual medical fees. However, 

additional FTE to manage hospital rate setting and resolve disputed issues will be required. 
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FISCAL IMPACT: 
Expenditures: 

A. DWC - Establish Impairment Panels 
Section 24 Personal Services 

Operating Expenses 
Equipment 

Section 25 

TOTAL 

B. DWC - Regulate Hospital Costs 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

TOTAL PART VIII 

FUNDING SOURCE: Earmarked Special Revenue Total 

PART IX: OCCUPATIONAL DEAFNESS 
No operating budgets affected. 

PART X: RHIIABILITATION & RE-EMPLOYMENT 

ASSUMPTIONS: 

FTE 

FTE 

1. There will continue to be about 2,000 workers referred to rehab per year. 

FY88 
1.00 

$ 21,208 
2,953 
8,200 

$ 32,361 

1. 75 
$ 40,803 

9,500 
5,600 

$ 55,903 

$ 88,264 

$ 88,264 

FY89 
1.00 

$ 21,126 
2,953 

0 
$ 24,079 

1. 75 
$ 40,647 

6,750 
0 

$ 47,397 

$ 71,476 

$ 71,476 

2. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the 
number of panel referrals will decrease to 1,000 in FY90 and 600 in FY91. 

3. Each of the three panel members will be financed by Division of Workers' Compensation. 
4. There will be two primary locations for the panels to convene, Helena and Billings. 
5. DWC will administer the panel function and assign caseload. 
6. Seven and one-half additional personnel will be required to carry out this function. 
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FISCAL IMPACT: 
Expenditures: 

Sections 
37-44 & 
48-50 

A. DWC - Rehab Panel Support 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

B. Job Service Panel Participation 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

C. SRS Panel Participation 
Personal Services 
Operating Expenses 
Equipment 

TOTAL 

TOTAL PART X 

FUNDING SOURCE: 
Earmarked Special Revenue 

TOTAL FUNDING 

PART XI: Self-Insurer SOlvency 
PART XII: Occupational Disease 

FTE 

FTE 

FTE 

PART XIII: Rule Hakins Repealers &: Codification Instructions 
No operating budgets affected for these parts. 

FY88 
3.00 

$ 68,041 
4,000 
7,000 

$ 79,541 

2.00 
$ 48,856 

9,091 
5,000 

$ 62.947 

2.5 
$ 61,070 

17,375 
5,000 

$ 83.445 

$225,933 

$225,933 

f225.933 

FY89 
3.00 

$ 67,782 
4,000 

0 
$ 71.782 

2.00 
$ 48,670 

9,091 
0 

$ 57.761 

2.5 
$ 60,838 

17,375 
0 

$ 78.213 

$207,756 

$207,756 

$207,756 
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TRUST FUNDS 

ASSUMPTIONS: 
1. Policyholder mix will remain constant. 
2. The State Fund's market share will remain unchanged. 
3. The proposed benefit payment system will not create an incentive for current policyholders to seek coverage 

from private carriers. 
4. Demands on benefits, wage compensation and medical expenses, will remain at current levels. 
5. Obligation for the unfunded liability will be recovered in 10 years. 
6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10 years. 

FISCAL IMPACT: 

A. State Compensation Insurance Fund 

1. 

2. 

Estimated 1987 Premium income 
(includes 1/1/87 adjustment). 

Amount required to reach 
adequate rate base. 

Estimated premium needed to 
maintain current system. 

Estimated premium required to 
maintain proposed system. 

Estimated Premium Reductions 
% reduction from adequate base. 

FY87 

$ 64,800,000 

$ 11,862,000 

$ 76,662,000 

Range 
Low ------------- High 

$59,122,000 

($17,540,000 
22.887. 

$60,517,000 

($16,145.000) 
21.067. 
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3. Obligations to be Funded 

a. 

b. 

Unfunded Liability 
$81 Million - Annually 
for 10 years. 
Stelling/Buckman Decision 
@ $25 Million - Annually 
for 10 years. 

Annual recovery of recognized 
obligations. 

B. Uninsured Employers Fund 

$ 12,344,000 

$ 3,800,000 

$ 16,144,000 

The purpose of the reform is to allow the Division to pay benefits on a cash available basis. 
Current law requires the Division to maintain surpluses and reserves in the Fund. Funding sources 
remain the same. 

FUNDING SOURCE: 
Expendable Trust Funds. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium 
decreases. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the 
most seriously injured worker, and instituting a return-to-work rehabilitation program. 
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OPERATING BUDGETS 

PART I 

PART II 

PART III 

PART IV 

PART v 

PART VI 

PART VII 

PART VIII 

PART IX 

PART X 

PART XI 

PART XII 

PART XIII 

SUMMARY - FISCAL IMPACT 

TOTAL INCREASE OPERATING COSTS 

FY8§. 

$ N/A 

215,031 

N/A 

N/A 

N/A 

N/A 

N/A 

88,264 

N/A 

225,933 

N/A 

N/A 

N/A 

~22.228 

FY89 

$ N/A 

210,420 

N/A 

N/A 

N/A 

N/A 

N/A 

71,476 

N/A 

207,756 

N/A 

N/A 

N/A 

$489,652 

~tJJ'r 
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50th Le9islature SB 0315/si 

l STATEMENT OF INTENT 

2 SENATE BILL 315 

3 Senate Labor and Employment Relations Committee 

4 

5 A statement of intent is required for this bill because 

6 of the following: 

7 The division of workers' compensation needs to adopt 

8 rules to efficiently and fairly implement the Workers' 

9 Compensation Act. There are numerous references throughout 

10 the act to rules, rates, procedures, and forms to be 

11 prescribed by the division (e.g., 39-71-208, 39-71-307, 

12 39-71-410' 39-71-604' 39-71-2102' 39-71-2303' and 

13 39-71-2304). However, there is no explicit statutory grant 

14 of rulemaking authority in the chapter. 

15 The Montana supreme court, in Garland v. The Anaconda 

16 Company, 177 Mont. 240, 581 P.2d 431 (1978), tacitly 

17 recognized 39-71-203 as a general grant of rulemaking 

18 authority. To preserve the division's rulernaking authority 

19 and extend it to the amendments promulgated in this bill, 

20 the legislature explicitly grants and extends rulemaking 

21 authority to the division to implement the Workers' 

22 Compensation Act. 

23 The division may adopt rules as necessary to implement 

24 the act. The division shall provide the rules, procedures, 

25 and forms specifically referred to in sections of the ·act 

~n• '""'"""" c-no• 

1 

2 

3 

SB 0315/si 

and implement other sections as necessary and appropriate by 

providing specific guidelines, policies, and procedures to 

serve the efficient and fair administration of the act. 

-2- REFERENCE BILL 
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SENATE BILL NO. 315 

INTRODUCED BY B. WILLIAMS, THAYER, C. SMITH, DARKO, CODY, 

BARDANOUVE, DONALDSON, HIRSCH, M. WILLIAMS, KOLSTAD, 

PISTORIA, FARRELL, MERCER, THOMAS, WEEDING, STANG, HARPER, 

RASMUSSEN, BRANDEWIE, GALT, LYBECK, NATHE, SPAETH, NORMAN, 

J. BROWN, NEUMAN, KITSELMAN, BENGTSON, PECK, GILBERT, 

KEATING, HARRINGTON, ABRAMS, GLASER, HAMMOND, VAUGHN, 

BECR, JENKINS, GRADY, MARKS, MANUEL, HIMSL, SCHYE, 

CORNE', PETERSON, WALLIN, GRINDE, SIMON, 

JONES, CONNELLY, HOLLIDAY, ECK 

BY REQUEST OF THE GOVERNOR 

A BILL FOR AN ACT ENTITLED: "AN ACT ~9-SENBRAbb¥-RBYlSB-~HB 

W6RKBRS'-€9MPBNSA~l6N-bAWS~-T8-€RBATB-A-B9ARB-9P--lNBHSTRlAb 

lNSHRAN€B~--TB--AB6blSH--THB-W9RKERS'-€9MPBNSATl6N-€6HRT-ANB 

THB-B9ARB-6P-bAB9R--APPBAbS~--~~BNBfN9--SB€Tl9HS--2-l5-l9l4, 

l9-l2-40l,--39-5l-~6ly--39-5l-l364,--39-5l-~402,--39-5l-2495 

~HR666H---39-5l-2497,---39-7l-ll6,---39-7l·-il87---39-7l-ll9, 

39-7l-293,---39-7l-204,---39-7l-49l,--39-7l-407,--39-7l-4l4, 

39-7l-5027---39-7l-593y---39-7l-695,----39-7l-6ll----~HR6H6H 

39-7t-6l47---·-39-7l-76l----THR966H---39-7l-7647---39-7l-768, 

39-7l-7l67--39-7l-72l7--39-7l-736,---39-7l-737,---39-7l-74f, 

39-7±-8a3,--39-7l-l6937--39-7l-2lS67-39-7±-29ez,-39-7l-2965, 

39-72-l62,--39-72-6l97---39-72-6l2,---39-72-6l3.---45-6-39f, 

59-l6-3ll7--53-9-l66,--ANB-53-9-l3l,-M€A;-RBPEAbfN6-SE€Tf6NS 

~~· .... ., ..... '"""'" 
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~-l5-l8l4T--2-l5-l~84y--39-5i-385T--39-5i-3i8T---39-5l-~4837 

39-5l-~494T--39-5±-~469,--39-5i-24l9T--39-7l-l94T-39-7l-l2l7 

39-~l-i~~----39-7l-399,---39-7l-4l97----39-~±-795----THR6HSH 

39-7l-7977---39-7±-789T--39-7l-~38y--39-7±-9i4T--39-1l-i99i7 

39-7i-l89~T-39-7l-i895,-39-~l-299l-THR6S6H--39-7l-~969,--ANB 

39-72-l94,---M€A7--ANB--PR6Y%BfN6--APPbl€ABfbfT¥--BATES--ANB 

BPPB€TfYB--BATB9~ TO GENERALLY REVISE THE WORKERS' 

COMPENSATION AND OCCUPATIONAL DISEASE LAWS; TO PROVIDE THAT 

OBTAINING BENEFITS FRAUDULENTLY CONSTITUTES THEFT; AMENDING 

SECTIONS 19-12~401, 39-71-116, 39-71-118, 39-71-119, 

39-71-203, 39-71-204, 39-71-401, 39-71-407, 39-71-414, 

39-71-502, 39-71-503, 39-71-605, 39-71-611 THROUGH 

THROUGH 39-71-704' 39-71-708, 39-71-614, ~~-71-701 

39-71-710, 39-71-721, 39-71-736, 39-71-737,_ 39-71-741, 

39-71-803, 39-71-1003, 39-71-2106, 39-71-2901, 39-71-2903, 

39-71-2905, 39-71-2907, 39-71-29Q9, 39-72-102, ~D 45-6-301, 

MCA; REPEALING SECTIONS 39-71-104, _32_-71-121, 39-71-122, 

39-71-309, 39-71-410, 39-71-705 THROUGH 39-71-707, 

_32=71-709, 39-11-738, 39-_U-914, 39-71-lool, 39-11-1oo2. 

39-71-1005, 39-71-2906, 39-71-2908, AND 39-72-104, MCA; 

MAKING CERTAIN PROVISIONS RETROACTIVE; AND PROVIDING 

APPLICABILITY DATES AND EFFECTIVE DA1'ES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Introduced Bill) 
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Strike everything after the enacting clause and insert: 

NEW SECTION. Section 1. Declaration of public policy. 

For the purposes of interpreting and applying Title 39, 

chapters 71 and 72, the following is the public policy of 

this state: 

(l) It is an objective of the Montana workers' 

compensation sy~tem to provide, without regard to fault, 

wage supplement and medical benefits to a worker suffering 

from a work-related injury or disease. Wage-loss benefits 

are not intended to make an injured worker whole; they are 

intended to assist a worker at a reasonable cost to the 

employer. Within that limitation, the wage-loss benefit 

should bear a r~asonable relationship to actual wages· lost 

as a result of a work-related injury or disease. 

(2} A worker's removal from the work force due to a 

work-related injury o~ disease has a negative impact on the 

worker, the worker's family, the employer, and the general 

public. Therefore, it is an objective of the workers' 

compensation system to return a worker to work as soon as 

possible after the worker has suffered a work-related injury 

or disease. 

(3) Montana's workers' compensation and occupational 

disease insurance systems are intended to be primarily 

self-administering. Claimants should be able to speedily 

obtain benefits, and employers should be able to provide 

-3- SB 315 
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coverage at reasonably constant rates. To meet these 

objectives, the system must be designed to minimize reliance 

upon lawyers and the courts to obtain benefits and interpret 

liabilities. 

(4) Title 39, chapters 71 and 72, must be construed 

according to their terms and not liberally in favor of any 

party. 

Section 2. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

( 1) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the division of 

workers' compensation prior to July 1 of each year. 

( 2) 1'Beneficiary" means: 

(a) a surviving wife-or-ftttsbe"d ~use living with or 

legally entitled to be supported by the deceased at the time 

of injury; 

(b) an unmarried child under the age of 18 years; 

(c) an unmarried child under the age of ~5 22 years 

who is a full-time student in an accredited school or is 

enrolled in an accredited apprenticeship program; 
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(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury (however, such a parent is 

a beneficiary only when no beneficiary, as defined in 

subsections (2)(a) through (2)(d) of this section, exists); 

and 

{f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury (however, such a brother or sister is a beneficiary 

only until the age of 18 years and only when no beneficiary, 

as defined in subsections (2)(a) through (2)te) of this 

section, exists). 

(3) "Casual employment" means employment not in the 

usual couLse of trade, business, profession, or occupation 

of the employer. Any-per~on-h8~i±ng-or-c~~±~t±ng-±~-he~~in9 

of--~~gar--beet~--o~--9r~in~,--±n--ea~~--of--emergeney 1 ---i~ 

~on~idered-engaged-±n-ec~tla~-employmento 

(4) "Child 11 includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury 7 

and--an--iiieg±t±mate-enild-iegitimired-pr±or-to-the-±njury. 

(5) "Days" means calendar days, unless otherwise 

?_2_~c if i~9_:.. 

(6) "Departme~~t" means the departme0...!:._ __ ?_f la_Eor_and 
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industry. 

tSt.ill "DiVi$ion" means the division of workers' 

compensation of the department of labor and industry 

provided for in 2-15-1702. 

t6till "Fisc.:.l year" means the period of time between 

July l and the succeeding June 30. 

t1t--nHtlsbandU--or--uw±do~eru--means--oniy-a-h~sband-of 

w±~ower-l±ving-with-or-~~go~iy-~"t±tied-to-be--s~~port~d--by 

the-deeea~ed-~t-the-t±me-of-her-inj~ry~ 

t8till "Insurer" means an employer bound by 

compensation plan No. 1, an insurance company transacting 

business under compensation plan No. 2, the indttstri-ai 

il"':!ltH-anee-aeeottl"':t state compensation i[t_~_~rance fund under 

c·ompensatlon plan No. 3, or the uninsured employers' fund 

provided for in part 5 of this chapter. 

t9tl.!....Ql "Invalid" means one who is physically or 

mentally incapacitated. 

(11) "Maximum_ hPaling" me_~'!-~- ~_!l_e status reache-d when a 

~~-£~~~r E ___ ~_? _ far restored medically as the perrn~_!]e_£1__!:_ 

character q_f the work-related injury wi 11 P.ermi__~ 

tl9t(~~l ''Order'' means any decision, rule, directiorl, 

requirement, or standard of thP division or any other 

determination arrived at or decision made by the division. 

fiit(l3) "Payroll", "annual payroll", or "annual 

payroll for the preceding year'' means the average annual 
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payroll of the employer for the precPding calendar year or, 

if the employer shall not have operated a sufficient or any 

length of time during such calendar year, 12 times the 

average monthly payroll for the current year; provided, that 

an estimate may be made by the division for any employer 

starting 1n business where no average payrolls are 

available, such estimate to be adjusted by additional 

payment by the employer or refund by the division, as the 

case may actually be on December 31 of such current year. 

t±~-t..L.!.il "Permanent part.ial disability" means a 

condition ~e3nlting-from-in1tlry-a~-de£in~d-i~--thi~--chapte~ 

that--~e~tltt~--i"--tne--8eta~±--io3~--o£-earnin9~-or-earntng 

eapability-le~~-then-tote~-thet--ex~~t~--~rter--the--±njtlred 

werke~--±3-es-fer-re~tored-~~-the-permanent-ehareeter-o~-tke 

~njttt"ie~-w:t ~ i--pe rm.i-t-;- -B~soCi-3::+ t:y -shal i ---be ---supported- --by--a 

prepond.~r-anee--of--medi-eai---e.,+~el"!:ee.- .!.... __ <! f t~-~- _ ~-----~[) _!~e r has 

~~c£1~9 maximum healing, in which a worker: 

(a) has a me4l:~~.11.Y_ .?e~ermined physical restriction as 

a result of an injury as defined in 39-71-119; and 

~L __ _is able to return to work in the worker's job pool 

pursuant to one of the options set forth~_ecti_Sln 36_L~t 

suffers impairment o~ partial wage loss, or both. 

t%3t~ nPermanent total disabil1ty" means a condition 

resulting from injury as defined in this chapter thot 

restt ±ts-:i:n-the-~o~s --of --.eaettttl 3:: -earnings -o-r--etu•ninq-eepabi-l~ty 
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that--exi~t~--after-the-~n;~ree-w~r~e~-~~-a~-£ar-restored-a~ 

the-permenent-eharaeter-of--the--±n;~r%e~--wi%T--permit--aftd 

whieh-res~lt~-in-the-worker-he:Ying-ne-rea~onable-pro~pect-of 

finding--reg~~ar--empieyment-~f-eny-kind-in-the-normai-~abor 

marketo-B:i:~abiiity-sha%1-be-s~pported-by-a-preponderanee--o£ 

m.ediea%--e.,±denee-;-, after a worker reaches maximum heali!1_9_!. 

in which a worker is unable to return to work in the 

worker's job pool ~-~~r exhausting alJ~~ions set forth in 

[section 36)_. 

fi4ti!.§J_ The term "physician .. includes "surgeon" and in 

either case means one authorized by law to practice his 

profession in this state. 

fl5t1l1.1 "The plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over such place of business for the purpose of 

carrying on his usual trade, business, or occupation. 

ti6t~ "Public corporation" means the state or any 

county, municipal corporalion, school district 1 city, city 

under commission form of government or special charter, 

town, or village. 

tlTt.i.!2.1 "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit~ 

t%8t j_1_Qj_ "Reasonab 1 y safe tools and appliances" are 
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such tools and appliances as are adapted to and are 

reasonably safe for use for the particular purpose for which 

they are furnished. 

f%9tQ!l "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker ie-a~-far-re~toreO-~e-~he-permanent-eharaeter-o£--the 

ifljttries-wil:i-permit.-A.-work'er-ehaii-be-paid-tempore:ry-totai 

dieabiiity---be~efits---dttrinq---a---rea~onabie---perio~--o£ 

retre:inin9o-B±eab~~ity-e~a~~-be-e~pported-by-a-preponderance 

of-medical-evidence reaches maximum healing. 

tiet-nwageell-meane-tke-a~erage-groe~-ear~i~9~--reee±~ed 

~y-- t: n e-- empioyee- -l! t-- the··- t: ±me-of-t ke-± n; ttr y-£or-the -1:1 s 1:1a l­

ho~rs-of-empioyment-±n-a-weekr-and-overt±me--~~--~ot--to--ere 

eo~~±~ere~.--s±e~--ieave--bener±te--eeert2ed--~y-empioyee~-of 

pttbiie-eorporat±on~r-as-def±ned-by-snbsect±o~-tl6t--of--this 

seetion7 -ere-eons±dered-wages7 

tiit-uw±feU--or--uw±dowu--me~n~--oniy--a--w±fe-or-w±dow 

iiving-w±th-or-iegaiiy--ent±tled--to--be--etlpported--by--the 

deeeased-at-the-time-of-the-±n;ttry7 

(22) ''Year", unless otherwise specified, means calendar 

year. '1 

Section J. Section 39-71-119, MCA, is amended to read: 

''39-71-119. Injury or--injured and accident defined. 

1!1. "Injury" or "injured" means: 
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tlt--e-tan~±ble-happening-o£-a-trattmat±e-~at~re-rrem-an 

ttnexpeeted-ea~se--er--~n~s~ai--strain--resttiti~g--in--e±~her 

externai---or--±nternal--phys±eai--harm--and--stteh--phys±eai 

eondi~±on-as-a-r~sul~-~h~r~rrem-and--exei~din9--di~ease--no~ 

traeeab%e-~o-in;tt~yT-exee~t-a~-p~ovided-in-~ttbseet±on-t%t-of 

tl'\is-see~±on-:-

t~t--eard±eYase~lar---o~---pttlmonary---or---re~piratory 

disease~-eoneraeted-~y-a---paid--riref±ghter--empleyed--by--a 

mttn±eipality,---~illageT-or-fire-distr±et-as-a-re9tilar-member 

of-a-law£tllly-e~tabli~hed-iire--depar~men~,--whieh--~i~ease~ 

are--ea~sed--ey-overexer~io~-in-~±mes-of-s~ress-or-dan9er-in 

~~e-eotlrse-o£-his-empioyment-by--proKimate--expostlre--or--by 

ettmtti~ti~e--expo~tlre--o~er--a--per±ed--of-4-years-or-mor~-to 

heatr-smoke,-ehemieal-~time5,-or-other-toxie--gases.--No~hin9 

here±n--shfill--be·-eonstrtled--to--exeltlde--a~y-other-work±~g 

per~on--who--stl££ers---a---eardiova~ettiar,---pttlmonary 7 ---or 

respiratory--di~ease--whi!e--in--the-eourse-and-seop~-o£-his 

employment. 

(a) internal or external physical harm to the body; 

1E._L damage to prosthetic devices or appl ianc~~ !_ __ ~~~e_p~ 

for darna~_!2_ ___ ~y!?'glasses,_ contact lenses, dentures, or 

hearing aids; or 

t3ti~l death ~e~~i~~n9-£rom-injnry. 

(2) An ln]ury 1s caused by an accident. An accident 

i 5: 
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(a) an unexpected traumatic incident or unusual 

strain; 

(b) identifiabl~ime and place of occurrence; 

(c) identifiable by member or part of the bo~ 

affected; and 

(d) caused by a specific event on a single day or 

during a single work shift. 

l!L.~_'~njury 1' or ''injured" does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activ~ 

(4) "Injury'' or ''injured'' does not includ~ a disease 

that is not caused bJLan accide~~~ 

(5) A cardiovascular, pulmonary, respiratory, or o~~~~ 

disease, cerebrovascular accident, or myocardial infarction 

suffere~~ a wo.£.._k~J..~. ~!! l...!:!lury only if the accident is 

the primary cause of the physical harm in relation to other 

factors contributing to the physic_~_!____!l-~_!-"m,_" 

NEW SEC'!'_!ON. Section 4. Wages defined. (1) "Wages" 

means the gross remuneration paid in money, or in a 

substitute for money, for services rendered by an employee. 

Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 
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(b) board orL lodging, RENT, OR HOUSING if it 

constitutes a part of the employee's remunerationT AND __ IS 

based on ~he ~ actual value of-the-boar8,-ied~~"~,-rent7 

or-hoas±ng; and 

{c) payments made to an employee on any basis other 

than time ~orked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement. 

(2) Wages do not include: 

(a) employee travel expense reimbursements or 

allowances for meals, lodging, travel, and subsistencei 

(b) special rewards for individual 

discovery; 

invention 0[ 

(c) tips and other g~atuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay pe~iods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in ~hich case the employee's 

wages are the hourly rate times the number of hours in a 
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week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

Section 5. Section 39-71-203, MCA, is amended to read: 

MJ9-71-203. Powers of division rules. 1_!1 The 

division is hereby vested with full power, authority, and 

jurisdiction to do and perform any and all things, whether 

herein specifically designated or in addition thereto, whieh 

that are necessary or convenient in the exercise of any 

power, authority, or jurisdiction conferred upon it under 

this chapter. 

11_L_The di~~sio_n may adopt rules to car£Y.___g_ut _ _!J:!~ 

provisions of this chapter." 

Section 6. Section 39-71-204, MCA, is amended to read: 

"39·-71-204. Rescission, alteration, or amendment by 

division of its orders, decisions, or awards ---limitation 

-- effect appeal. (1) Bxeept-a~--pro•ided--~n--~n~~eet±o~ 

t~t-,-the The division ~hall-have has continuing jurisdiction 

over all its orders, decisions, and awards and may, at any 

time, upon notice, and after opportunity to be heard is 

given to the parties in interest, rescind, alter 1 or amend 

any such order, decision, or award made by it upon guod 

cause appearing therefor. 
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tit--~1-te--division--o~--the-worke~s~-eompensa~ion-j~dge 

shali-not-have-power-te-rescind,-alterT-or-amend--any--£inai 

sett~ement--or-award-of-eompensation-more-than-4-years-afee~ 

the-same-has-~een--approved--by--the--division.--Reseinding7 
altering7 --or--amendinq-a-r~nal-settlement-witftin-tfte-4-year 

periee-~ha7l-~e-~y-agreement-between-the--eia±mant--snd--the 

ins~rer.--r~--the-eia±mant-·and-the-insu~er-cannot-agree7 -the 

~i~pttte-shaii-~e-conside~ed-a-disp"~e-£or-whieh-the-workers~ 

e~mpensatio~-~adge-ha~-;tlri~diee±on-to-make-a-dete~minationT 

Bxcept-as--prov±ded--in--39-1%-%968,--the--divieion--or--the 

wor~ers~--eompe~satio~--;tldqe--shall--not--have-the-power-te 

re~eind,-aiter,-o~-amend-any--e~aer--approving--a--rul~--and 

final-compromi~e-settlement-of-eompensat±on7 

t3till Any order, decision, or award rescinding, 

altering, or amending a prior order, decision, or award 

shail-ha~e has the same effect as original orders or awards. 

(3) If a party is aggrie'-':e~ }~.Y. a division order, the 

~may appeal t~e dispute to the workers' compensation 

~II 

NEW SECTION~ Section 7. Filing true claim 

obtaining benefits through deception or other fraudu~ent 

means ---er±minai-penaity. (1) A person filing a claim under 

this chapter or chapter 72 of this title, by signing the 

claim, affirms the information filed is true and correct to 

the best of that person's knowledge. 
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(2) A person who obtains or assists in obtaining 

benefits to which the person is not entitled under this 

chapter or chapter 72 of this title may be guilty of theft 

under 45-6-301. A county attorney may initiate criminal 

proceedings against the person. 

NEW SECTION. Section 8. Disputes 

evidence -- settlement requirements 

jurisdiction 

mediation. 11) A 

dispute concerning benefits arising under this chapter or 

chapter 72, OTHER THAN THE DISPUTES DESCRIBED IN SUBSECTION 

111~ must be brought before a department mediator as 

provided in [sections 52 through 57]. If a dispute still 

exists after the parties satisfy the mediation requirements 

in [sections 52 through 57], either party may petition the 

workers' compensation court for a resolution. 

(2) A dispute arisir1g under this chapter that does not 

concern benefits or a dispute for which a specific provision 

of this chapter gives the division jurisdiction must be 

brought before the division. 

(3) An appeal from a division order may be made to the 

workers' compensation court. 

{4) The common law and statutory rules of evidence do 

not apply in a case brought to hearing before the division. 

{5) Except as otherwise provided in this chapter, 

before a party may bring a dispute concerning benefits 

before a mediator, the parties shall attempt to settle as 
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follows: 

(a) The party making a demand shall present the other 

party with a specific written demand that contains 

sufficient explanation and documentary evidence to enable 

the other party to thoroughly evaluate the demand. 

(b) 'l'he party receiving the demand shall respond in 

writing within 15 working days of receipt. If the demand is 

denied in whole or in part, the response shall state the 

basis of the denial. 

(c) A--party-may-meve-to-di~mi~3-a-petit±on-±f-±t-doe~ 

not-comp~y-w±~~-t~i~-~tlb~ectiono-A UPQ~ MOTION OF A PARTY, 

THE mediator has the authority to dismiss a petition if he 

finds that the EITH~~ party did not comply with this 

subsection, but the mediator's decision may be reviewed by 

the workers' compensation court upon motion of a party. 

t61iQl Nothing in this subsection relieves a party of 

an obligation otherwise contained in this chapter. 

NEW SECTION. Section 9. Financial incentives to 

institute safety programs. The state compensation insurance 

fund, plan No. J, and private insurers, plan No. 2, may 

provide financial incentives to an employer who implements a 

formal safety program. The insurance carrier may provide to 

an employer a premium discount that reflects the degree of 

risk diminished by the implemented safety program. 

Section 10. Section 39-71-401, MCA, is amended to 
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read: 

"39-71-401. Employments covered and employments 

exempted. (l} Except as provided in subsection (2) of this 

section, the Workers' Compensation Act applies to all 

employers as defined in 39-71-117 and to all employees as 

defined in 39-71-118. An employer who has any employee in 

service under any appointment or contract of hire, expressed 

or implied, oral or written, shall elect to be bound by the 

provisions of compensation plan No. 1, 2, or 3. Every 

employee whose employer is bound by the Workers' 

Compensation Act is subject to and bound by the compensation 

plan that has been elected by the employer. 

(2) Unless the employer elects coverage for these 

employments under this chapter and an insurer allows such an 

election, the Workers• Compensation Act does not apply to 

any of the following employments: 

(a) household and domestic employment; 

{b) casual employment as defined in 39-71-ll6t3t 

except-employment-o£-e-vol~nteer-~nder-61-~-195; 

(c) employment of members of an employer's family 

dwelling in the employer's household; 

{d) employment of sole proprietors or working members 

of a partnership oth~r-~he~-tho~~-who-eon~~ce~-themselve~-~r 

hoid--themse±ves--otlt-a~-±ndepende~t-eontractors-~nd--who-are 

not-eontraeting-£or-agrietl±ttlral-serviee~-to-be-performed on 
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a--farm--or--ranch,--or--roF--8reker--er--~aleem~ft--eervices 

per£ormed--tlftder--a--±ieenee--ieetled--by-the-board-or-rea%ty 

re~~%atiOfty-or-Eer-serv±ees-as-a-direc~--sei±er--eftgaged--~n 

the--sale-ot-eons~mer-pred~ets-te-etletomere-primarily-ift-the 

heme, except as provided in subsectio~; 

(e) empl~ment of a broker or salesman __p_er forming 

under a license issued by the board of realty regulation; 

(f} employment of a direct seller engaged in the sale 

of consumer products, primarily in the customer's home; 

tet191 employment for which a rule of liability for 

injury, occupational disease, or death is provided under the 

laws of the United States: 

tftill _employment of any person performing services in 

return for aid or sustenance only, except employment of a 

volunteer under 67-2-105; 

fqtill employment with any railroad engaged in 

interstate commerce, except that railroad constcuction work 

9h8li-be is included in and subject to the provisions of 

this chapter; 

thttil employment as an official, including a timer, 

referee, or judge, at a school amateur athletic event, 

unless the person is otherwise employed by a school 

district. 

(3) A sole proprietor~ or ~ working member of a 

part11ership who holds h1mself out or considers himself an 

-18- SB 315 



1 

2 

3 

4 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0 315/04 

independent contractorL and--who--±s--no~--eontracting--for 

agr±e~;e~rer-serv~ees-to-be-perfermed-on-a-£a~m-er-rane~7-or 

for--broker--or--saie~man-5erviees-~~r£ormed-Hnder-a-lieense 

±ssaed-by-the-boerd-of-reeity-re9aiat±on7-or-£or-serviee~-as 

a-dfreet-~eller-enqagea-±~-~he-sale-o£-eo~etlm~r-prodtlets-·-to 

castomers--primarily--±n--the--home must elect to be bound 

personally and individually by the provisions of 

compensation plan No. 1, 2, or 3, but r.e may apply to the 

division for an exemption from the Workers' Compensation Act 

for himself. The application must be made in accordance with 

the rules adopted by the division. The division may deny the 

application only if it determines that the applicant is not 

an independent contractor. When an application is approved 

by the division, it is conclusive as to the status of an 

independent contractor and precludes the applicant from 

obtaining benefits under this chapter. 

l_'U J~l---~~-_p~r _ _!:_y_~te __ ~q_r.e_o__Eat_i_~_!! --~ha~_! _ _pr:_'?yide coverage 

for its officers and other employees under the provisions of 

compensation plan No. 1, 2, or 3. However, pursuant to sue~ 

rules as the divisi~~~~tes and subject in all cases 

to approval by the division, an officer of a private 

corporation may elect not to be bound as an employee _under 

this chapter by givin_9._~~-ritten notice, on a form provided 

by the division, served in the followin~_manner: 

li) if the employer has elected to be bound by the 
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provisions -~!__Qompensation plan No. 1, by ~elivering the 

notice to the boa~d of directors of the employer and the 

division; or 

{ii) if the employer has ele£ted to be bound by the 

provisions of -~_[!"l_l?_~~sation~No. 2 or 3, by__~~~liver1~.9. 

the notice to the board of director~ of the emplover,_!he 

division, and the insurer. 

i!?J. If the employer cl"'.anqes plan~ __ gr insur~~~!__h~ 

officer's previous election is ~~t effective and the_officer 

shall again serve no~ice as provided if he elects not to be 

bound. 

(c) The appointment _C)_r election _of an emoloyee as an 

offic~~_a __ ~___g£_p__Q_ration for the____E_~pose of ___ t:_~~-4_~_Q_q_~ 

~E.!_9_yee from coverage under -~~!-~chapter does not entitle 

the officel--~- ele __ r:::_~_not to be bound as an employee und~£ 

this c!:!_.;a_.e_~~F-~--~ny case!_ the officer must sign __ ~~ _____ not.ice 

required by subsection (4liit_l_ ~ndeL- oath or affirmation, and 

he is subject to the penalties for false swearing under 

45-7-202 if he falsifies the notice. 

t4t~ Each employer shall post a sign in the 

workplace at the locations where notices to employees are 

normally posted, informing employees about the employer's 

current provision of compensation insurance. A workplace is 

any location where an employee performs any work-related act 

in the course o( employment, regardless of whether the 
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location is temporary or permanent, and includes the place 

of business or property of a third person while the employer 

has access to or control over such place of business or 

property for the purpose of carrying on his usual trade, 

business, or occupation. The sign will be provided by the 

division, distributed through insurers or directly by the 

division, and posted by employers in accordance with rules 

adopted by the division. An employer who purposely or 

knowingly fails to post a sign as provided in 

subsection is subject to a $50 fine for each citation." 

this 

Section 11. Section 39-71-407, MCA, is amended to 

read: 

"39-71-407. Liability of insurers-- limitations. ill 

Every insurer is liable for the payment of compensation, in 

the manner and to the extent hereinafter provided, to an 

employee of an employer it insures who receives an injury 

arising out of and in the course of his employm~nt or, in 

the case of his death from such injury, to his 

beneficiaries, if any. 

i.?_L ___ _l~_l. An insurer is liable for an injury as defined -----

in 39-71-119 if the claimant establishes it is more probable 

than not that: 

(i) a claimed injury has occurred; _or 

~ claimed ~ _aggravated a preexisti~ 

condition. --------
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(b) Proof that it was medically possible that a 

claimed ini!!!'~_9urr~ or that such claimed _injury 

aggravated a preexisting condition is not sufficient to 

establish liability. 

(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter unless: 

(a) (i} the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

( ii) the travel is ne.c;essitated by and on behalf of the 

employer as an integral part, or condition~ of the 

employme~nt; or 

(b) the travel is required by the employ~r as part of 

!he_~~Eioyee's job duties. 

(4) An employee is no_t eligible for benefi~s otherwise 

payable under _this chapter if the emp~_~y_ee's use of alcoho!_ 

or d~~s not prescribed by a p~_?ician is the sole and 

exclusive ca11se of the injury or death. H?wever, if the 

~p!~~!_~~~ knowledge of and failed to attempt to_~_ the 

employee's use of alc~hol or drugs, this subsection does n~t 

~" 

Section 12. Section 39-71-414, MCA, is amended to 

read: 

''39-71-414. Subrogation. ( l) If an action is 
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prosecuted as provided for in 39-71-412 or 39-71-413 and 

except as otherwise provided in this section, the insurer is 

entitled to subrogation for all compensation and benefits 

paid or to be paid under the Workers' Compensation Act. The 

insurer's right of subrogation is a first lien on the claim, 

judgment, or recovery. 

(2) {a) If the injured employee intends to institute 

the third party action 1 he shall give the insurer reasonable 

notice of his intention to institute the action. 

(b) The injured employee may request that the insurer 

pay a proportionate share of the reasonable cost of the 

action~ including attorneys' fees. 

(c) The ins~rer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50\ of its subrogation right~ granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys' fees, if the amount 

of recovery is insufficient to provide the employee with 

that amount after payment of subrogation. 

{3) If an injured employee refuses or fails to 

institute the third party action within 1 year from the date 
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of injury, the insurer may institute the action in the name 

of the employee and for the employee's benefit or that of 

the employee's personal representative. If the insurer 

institutes the action, it shall pay to the employee any 

amount received by judgment or settlement which is in excess 

of the amounts paid or to be paid under the workers' 

Compensation Act after the insurer's reasonable costs, 

including attorneys' fees for prosecuting the action, have 

been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

settlement of subrogation rights. 

(5) If the amount of compensation and other benefits 

payable under the Workers' Compensation Act have not been 

fully determined at the time the employee 1 the employee's 

heirs or personal representatives, or the insurer have 

settled in any manner the action as provided for in this 

section, the division shall determine what proportion of the 

settlement shall be allocated under subrogation. The 

division's determination may be appealed to the workers' 

compensation judge. 

~~(a) The insurer is entitled to full subrogation 

rights under this section, even though the claimant is able 

t? demonstrate damages in excess of the workers' 

compensation benefits and the_ !:1~-~~d-party recovery_ combined. 

The insurer may sut?~ogate against the entire settlem~_nt or 
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award of a third party claim brought by the claimant or his 

personal representative, without regard to the nature of the 

damages. 

(b) If no survival action exists and the parties reach 

a settlement of a wrongful death claim without apportionment 

of damages by a court or jury, the insurer may subrogate 

against the entire settlement amount, without regard to the 

parties' apportionment of the damages, unless the insurer is 

a party to the settlement agreement." 

Section 13. Section 39-71-502, MCA, is amended to 

read: 

''39-71-502. Creation and purpose of uninsured 

employersi fund. There is created an uninsured employers' 

fund. The purpose of the fund is to pay to an injured 

employee of an uninsured employer the same benefits the 

employee would have received if the employer had been 

properly enrolled under compensation plan No. 1, 2, or 3L 

except as provided in 39-71-503(2)." 

Section 14. Section 39-71-503, MCA, is amended to 

read: 

11 39-71-503. Administration of fund. {l) The division 

shall administer the fund and shall pay all proper benefits 

to injured employees of uninsured employers. 

(2) P~~pe~--~~rpi~~e~--a~d--re~er•e~-~hall-be-ke~t-E~r 

the--fttn~o ~uses and reserves ::>hall not be ke_p_t for the 
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fund. The division shall make such payments as it considers 

appropriate as funds become available from time to time. The 

payment of weekly disability_~_~n~fits takes preference over 

the payment of medical benefits. No lump-sum payments of 

future projected benefits, including impairment awards, -~ 

be made from the fund. The beard of investments shall invest 

the moneys of the fund. The cost of administration of the 

fund shall be paid out of the money in the fund." 

Section 15. Section 39-71-605, MCA, is amended to 

read: 

11 39-71-605. Examination of employee by physician --

effect of refusal to submit to examination report and 

testimony of physician-- cost. (1) (a) Whenever in case of 

injury the right to compensation under this chapter would 

exist in favor of any employee, he shall, upon the written 

request of hi~~employ~r-o~ the insurer, submit from time to 

time to examination by a physician or panel of physicians, 

who shall be provided and paid for by such ~m~loyer--or 

insurer, and shall likewise submit to examination from time 

to time by any physician or panel of physicians selected by 

the division or-eny-memb~r-or-ex~m±ner-or-re~eree-ehereof. 

(b) The request or order for such examination shall 

fix a time and place therefor, due regard being had to the 

convenience of the employee and his physical condition and 

ability to attend at the time and place fixed. The employee 
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shall be entitled to have a physician present at any such 

examination. So long as the employee, after such written 

request, shall fail or refuse to submit to such examination 

or shall in any way obstruct the same, his right to 

compensation shall be suspended. Any p.hysician or panel of 

physicians employed by the--employer, the insurer, or the 

division who shall make or be present at any such 

examination may be required to testify as to the results 

thereof. 

(2) In the event of a dispute concerning the physical 

condition of a claimant or the cause or causes of his the 

1njury or disability, if any, the division, at the request 

of the claimant 7 -employer 7 or insurer, as the case may be, 

shall require the claimant to submit to such examination as 

it may deem desirable by a physician or panel of physicians 

within the state or elsewhere who have had adequate and 

substantial experience in the particular field of medicine 

concerned with the matters presented by the dispute. The 

physician or panel of physicians making the examination 

shall file a written report of findings with the division 

for its use in the determination of the controversy 

involved. The division shall pay the physician or panel of 

physicians for the examination and shall be reimbursed by 

the party who requested it. 

ill~-~~~.!.~ -~ect ion does not apply to impairment 
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evaluations provided for in [section 24)." 

Section 16. Section 39-71-611, MCA, is amended to 

read: 

"39-71-611. Costs and attorneys' fees payable on 

denial of claim or termination of benefits later found 

compensable. ~n-~he-event-an-±n~tt~e~-de~~e~-liebi±~ey-for--a 

elaim--fo~--eompen~8eie~-er-termi~ates-eompen3at±on-be~erit~ 

and-the-eleim-±~-later-adjttdged-eompen3able-by-the-~wo~ker~~ 

eompen~ation--;~dge--o~--on--eppeal,--the--insttrer-shall-psy 

reasonable-eosts-a~d-ettorneysi-fees-as-establ±shed--by--the 

worke~si--e~mpensat±on--jttd9e7 L~~ The insurer shall pay 

reasonable costs and at~orney fees as established by the 

worker~ compensation court if: 

~ the insurer del)ies ·-- liabil iJ:._y for a claim for 

compensation or !:-_erminates compensation benE;:_fits.!_ 

i~ the claim is later adjudged compensable ~~~ 

workers' compensation co~E_S __ ~~nd 

1£l__~_the case of attorneys' fees, the workers' 

compensation court determines that the i'!_su~-~-r 's actions in 

denying liability or terminating benefits were unreasonable. 

{2) A finding of unreasonableness against ?_!!_ _ __insurer 

made under this section does not constitute a finding that 

the insurer acted in bad faith or violated the unfair trade 

practices provisions of Title 33, ch~_!-~~_.. 

Section 17. Section 39-71-612, MCA, is amended to 
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read: 

"39-71-612. Costs and attorneys' fees that may be 

assessed against an empioyer--cr insurer by workers' 

compensation judge. {1) If an e~ployer-or insurer pays or 

tenders submits a written offer of payment of compensation 

under chapter 71 or 72 of this title but controversy relates 

to the amount of compensation due, the case is brought 

before the workers' compensation judge for adjudication of 

the controversy, and the award granted by the judge is 

greater than the amount paid or te~de~ed offered by the 

employer--or insurer, a reasonable attorney's fee and costs 

as established by the workers' compensation judge if the 

case has gone to a hearing may be awarded by the judge in 

addition to the amount of compensation. 

tit--W~e~-a~--atto~ney~~--fe~--ie--awa~ded--aqainet--e~ 

empioyer--or-±~sarer-~nder-this-seet±on-tfte~e-may-be-£~rther 

e~~e~~ed-againet-the-employer-or-ins~rer--reaeonable--eoste, 

£ees 7 --and--mileage--for--~eee~eary--witne~~ee--ettendtng--a 

hearin9-on-the-cleimant~e-behai£o-Both-the-neeess±ty-£or-the 

witnee~-and-t~e-~eeeonableneee-o£-the-feee-mtlet-be--approved 

by-the-workere~-eompene~tion-;aogeo 

~ An award of attorneys' fees under subsection (1) 

may only be made if it is determined that the actions o_f_ the 

insurer were unreasonable.~ written offer of payment made 

30 days or more before the date of ___ h~~'-:-~!_l_g__!!l_~~ 
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considered a valid offer of payment for the purposes of this 

section. 

(3) A finding of unreasonableness against an insurer 

made under this section does not constitute a finding that 

the insurer acted in bad faith or violated the unfair t~ade 

practices provisions of Title 33, chapter 18." 

Section 18. Section 39-71-613, MCA, is amended to 

read: 

"39-71-613. Regulation of attorneys' fees 

forfeiture of fee for noncompliance. (1) When an attorney 

represents or acts on behalf of a claimant or any other 

party on any workers' compensation claim, the attorney shall 

submit to the division a contract of employment, on a fa_~_!!! 

provided by the divi~~on, stating specifically the terms of 

the fee arrangement between the attorney and the claimant. 

{2) The administrator of the division may regulate the 

amount of the attorney's fee in any workers' compensation 

case. In regulating the amount of the fee, the 

administrator shall consider: 

~ the benefits the claimant ~~~~o the 

efforts of the attorney; 

i2l the time the attorney was required to spend on the 

case,-J_ 

1~~ the complexity of the caseyJ_ and 

i£1 any other relevant matter the administrator may 
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consider appropriate. 

(3) If an attorney violates a provision of this 

section, a rule adopted under this section, or an order 

fixing an attorney's fee under this section, he shall 

forfeit the right to any fee which he may have collected or 

been entitled to collect." 

Section 19. Section 39-71-614, MCA, is amended to 

read: 

"39-71-614. Calculation of attorney fees 

limitation. (1) The amount of an attorney's fee assessed 

against an empioyer-er insurer under J9-71-6ll or 39-71-612 

must be based exclusively on the time spent by the attorney 

in representing the claimant on the issues brought 8~Eore 

the--worker~L--eompen5a~±on--jnege ~ hea~~~- The attorney 

must document the time spent 8~d-9iv~-th~--do~ttm~~~a~ien--t~ 

the--j~dge, but the iudge is not bound by_!he docume~tation 

submitted. 

1Il The judge shall determine a reasonable attorney 

fee and assess costs. He-is-not-bound-b~-the-doc~mentation 

e~~mi~ted-to-h~mo The hourly Eee--the--j~dge--appiie~ rate 

applied to the time spent must be based on the attorney's 

customary and current hourly fee rate for legal work 

performed in this state, subject to a maximum established by 

the division. 

t~till This section does not restrict a claimant and 
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an attorney from entering into a conti~gency fee arrangement 

under which the attorney receives a percentage of the amount 

of compensation payments received by the claimant because of 

the efforts of the attorney. However, an amount equal to any 

fee and costs assessed against an employer-or insurer under 

39-~i-61 ]9-71-611 or 39-71-612 and this section must be 

deducted from the fee an attorney is entitled to from the 

claimant under a contingency fee arrangement. •• 

NEW SECTION. Section 20. Employer not to terminate 

worker for filing claim -- preference jurisdiction over 

dispute. (l) An employer may not use as grounds for 

terminating a worker the filing of a claim under this 

chapter or chapter 72 of this title. 

(2) 1£ WHEN an injured worker is capable of returning 

to work within 2 years from the date of injury and has 

received a medical release to return to work, the worker 

must be given a preference over new--hi:re!! OTHER APPLICANTS 

for a comparable position that becomes vacant within-~tteh 

i-year-perie~ if~ 

tat the position is consistent with the worker's 

physical condition and vocational abilities;-an~ 

t~t--~he--worker--ie-e~8e~en~ia~iy-eq~aliy-q~a%i£~ed-ae 

other-applicante. 

(3} This preference applies only to e~ployment with 

the employer for whom the employee was working at the time 
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the injury occurred. 

(4) The division, department, and workers' 

compensation court do not have jurisdiction to administer or 

resolve a dispute under this section. Exclusive jurisdiction 

is with the district court. 

Section 21. Section 39-71-701, MCA, is amended to 

read: 

"39-71-701. Compensation for ~n;~rie~----~rod~e~ng 

temporary total disability. (1) Subject to the limitation in 

39-71-736. a worker is eligible for t~~QO~~~y total 

disability benefits when the worker suffers a total loss of 

wages as a result of an injury and until the worker reaches 

maximum healing. 

(2) The determination of temporary total _2l~~~ility 

mus~_ be s~~ted by a preponderance of medical evidence. 

tlt ill Weekly compensation benefits for inju£"y 

producing total temporary total disability shall be 66 2/3\ 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shall not exceed $~~9-beg~ftfti~~ 

dnly--i,--i9~3.--Be~i"ni"~--aniy-i,-l97~,-~he-maximtlm-weekly 

eompeftea~ion-benefits-shail-not-~xeeed the state 1 s average 

weekly wage at the time of injury. ~otal-temporary Temporary 

total disability benefits shall be paid for the duration of 

the worker's temporary disability. The week!y ___ ~_n~efit amount 

may not be adjusted for cost of 1 iving as provided in 

-33- SB 315 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0315/04 

39-71-702(5). 

titi!l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) Notwithstanding subsection {3), beginning July 1, 

1987, through June 30, 1989, weekly compensation benefits 

for temporacy total disability may not exceed the state's 

average weekly _waqe of $299 established July 1, 1986." 

Section 22. Section 39-71-702, MCA, is amended to 

read: 

u39-71-702. Compensation for i~;ttr±es----prodtle1ftq 

permanent total permanent disability. (1) If a worker is no 

longer temporarily totally disabled and is unable to return 

to work due to i.~-~y~_0e worker is eligJEle for _permanent 

total disability benefits. At an insurer's -~~~~~~ 

evaluation of all options under [se~~~on 36) must be made 

before permanent total disability status is determined. 

Permanent total disability bene(~!~ must be paid for the 

duration of the worker's permanent total disability, subje~~ 

to 39-71-710 and [section 47). 
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(2) The determination of permanent total disability 

must be supported by a preponderance of medical evidence. 

t%t1ll Weekly compensation benefits for an injury 

~redtleing--t6t~~--pe~m~nene resulting in _permanent total 

disability shall be 66 2/3\ of the wages received at the 

time of the injury. The maximum weekly compensation benefits 

shall not exceed the state•s average weekly wage~~ the time 

2% inju~. ~oto~-pe~manent-disability-beneEit~-shali-be-peid 

~e~-the-~~rat±on-o~-the-worker~e-tota±-permenent-d±sabilityo 

t%tl!l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-~!~increase on the next July 1 after 104 weeks 

of permanent total disability benefits ~ave_ been~. and 

ON each succeeding July 1. A worker may not receive more 

~he~ THAN 10 such adjustments. The adjustment must be the 

percentage increase, if any, in the state's average weekly 

wage as adopted by the division over the state's average 

weekly wage adopt~i_for the previous year, or 3%, whichever 
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is less. 

(6) Notwithstanding subsection t3), beginning July 1, 

1987, through June 30, 1989, the maximum weekly compensation 

benefits for permanent total disability m~ not exceed the 

state's average weekl~ wage of $299 established July 1, 

1986." 

Section 23. Section 39-71-703, MCA, is amended to 

read: 

"39-71-703. Compensation for i~;tt~±es----eaM~i~q 

PERMANENT partial disability -- IMPAIRMENT AWARDS AND WAGE 

SUPPLEMENTS. (l) Wee~ly--eompensation--bene£±ts-fer-±n;ttry -------

produeing-partial-disabiiity-shali-be-66-%f3,-e~-~fte--eet~al 

diminHtion--±n--the--werker~~--earning--eapaeity-measnred-±n 

deT~er~,--stte;eet--to--a--m8ximum--wee~±y--eempensatio~---e£ 

one-hel£-the-~tate~~-avera9e-weekiy-wage~ 

t%t--~he--eempensation--shaii-be-paid-durin9-the-per±od 

o£-disabii±ty,-not-exeeed±ng,-nowe~erT-566-wee~~-±n-eeses-o£ 

partiai----d±sab±i±ty•---However7eompensetion---for---partial 

d±sab±l±~y---resttit±ng--from--the--lo88--o£--or-±nj~ry-to-any 

member-e~ali-aot-be-payable-for-a-greate~--nttmber--eE--weeKe 

than--is--spee~f~ed-ia-39-~t-~95-for-~he-lo~e-o£-ehe-member• 

THE BENEFITS AVAILABLE FOR PERMANENT PARTIAL DISABILITY ARE 

IMPAIRMENT AWARDS AND WAGE SUPPLEMENTS. A worker who has 

reached maximum 0ealin~d is not eli~~ __ for ·- perm__§_l_len_! 

total disability benefits but who has a medical~ determined 
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physical restriction as a result of a work-related injury 

may be eligible for an impairment award and wage supplement 

benefits as follows: 

(a) The following procedure must be followed for an 

impairment award: 

1!J_ Each percentage point of impairment is compensated 

in an amount equal to 5 weeks times 66 2/3\ of the wages 

received at the time of the injury, subject to a maximum 

compensation rate of one-half of the state's average weekly 

wage at the time of injury. 

(ii} When a worker reaches maximum healing, an 

impairment rating is rendered by one or more physicians as 

provided for in [section 24]. Impairment benefits are 

payable beginning the date of maximum healing. 

(iii) An impairment award may be paid biweekly or in a 

lump sum, at the discretion of the worker. Lump sy~~ 

for impairments are not subject to the requirements set 

forth in 39-71-741, except that lump-sum conversions for 

benefits not accrued may be reduced to present value at the 

rate set forth by the division in 39-71-741(5). 

(iv) If a worker becomes eligible for permanent total 

disability benefits, the insurer may recover any lump-sum 

advance paid to a claimant for lffipdirmentL _ _?~se~-~!th in 

39-71-741(5}. Su~~_right of recovery does not apply to 

lump-sum benefits paid for the period prior to c!_~_mant's. 
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eligibility for permanent total disability benefits. 

(v) If a worker suffers additional injury, an 

impairment award payable for the additional injury must be 

reduced by the amount of a previous award paid for 

impairment to the same site on the body. 

(b) The following procedure must be followed for a 

wage supplement: 

(i) A worker must be compensated in weekly benefits 

equal to 66~\ of the difference between the worker's 

actual wages received at the time of the injury and the 

wages the worker is qualified to earn in the work~f'• job 

pool, subject_ to a maximum compensation rate of one-half the 

state's average weekly wage at the time of injury. 

ii!~~ility for._w~~-~ement benefits begins at 

maximum healing and terminates at the expiration of 500 

weeks minus the number of weeks for which a worker's 

impairment award -~~ payable, subject to 39-71-710. A 

worker's failure to sustain a waqe loss ~ompensable under 

subsection (l)(b)(i) does not extend the p~riod . of 

eligibility. However, if a worker becom~s eligible for 

temporary total disabilityL~ermanent total disability, or 

total rehabilitation benefits after reaching maximum 

healing, the eligibility period ~~r wage supplement benefits 

is extended by any period for which a worker is compensated 

by those benefits after reachi~_maximum healing. 
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(2) The determination o~~manent partial disability 

must be supported by a preponderance of medical evidence. 

(3) Notwithstanding sttbsect%ons SUBSECTION 1!1 a~d 

t~t, beginning July 1, 1987, throug__h June 30, 1989, the 

maximum weekly compensation benefits for permanent partial 

disability may no~. exceed $149.50, which is one-half the 

sta~~ average weekly wage established July 1 ,_ 1986." 

NEW SECTION. Section 24. Impairment 

ratings. (l) An impairment rating: 

evaluation 

(a) is a purely medical determination and must be 

determined by an impairment evaluator after a claimant has 

reached maximum healing; 

{b) must be based on the current edition of the Guides 

to Evaluation of Permanent Impairment published by the 

American Medical Association; and 

(c) must be expressed as a percentage of the whole 

person. 

(2) A claimant or insurer, or both, may obtain an 

impairment, rating from a physician of the party's choice. If 

the claimant and insurer cannot agree upon the rating, the 

procedure in subsection (3) must be followed. 

(3) (a) Upon request of fte ~claimant or insurer, 

the division shall direct a THE claimant to an evaluator for 

a rating. The evaluator shall: 

(i) evaluate the claimant to determine the degree of 
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impairment, if any, that exists due to the injury; and 

(ii) submit a report to the division, the claimant, and 

the insurer. 

(b) Unless the following procedure is followed, the 

insurer shall begin paying the impairment award, if any, 

within %9 30 days of the evaluator's mailing of the report: 

(i) Either the claimant or the insurer, within 15 days 

after the date of mailing of the report by the first 

evaluator, may request that the claimant be evaluated by a 

second evaluator. If a second evaluation is requested, the 

division shall direct the claimant to a second evaluator, 

who shall determine the degree of impairment, if any, 

exists due to the injury. 

that 

(ii) The reports of both examinations must be submitted 

to a third evaluator, who may also examine the claimant or 

seek other consultation. The three evaluators shall consult 

with one another, and then the third evaluator shall submit 

a final report to the division, the claimant, and the 

insurer. The final report must state the degree of 

impairment, if any, that exists due to the injury. 

(iii) Unless either party disputes the rating in the 

final report as provided in subsection (6), the insurer 

shall begin paying the impairment award, if any, within 45 

days of the date of mailing of the report by the third 

evaluator. 
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(4) The division shall appoint impairment evaluators 

to render ratings under subsection (l)a The division shall 

adopt rules that set forth the qualifications of evaluators 

and the locations of examinations. An evaluator must be a 

physician licensed under Title 37, chapter 3. The division 

may seek nominations from the board of medical examiners. 

(5) The cost of impairment evaluations is assessed to 

a--workers~ THE insurer, except that the cost of an 

evaluation under subsection (3)(B)(I) OR (3)(b)(ii) e~ 

t3ttbtti~±t is assessed to the requesting party. 

(6) A party may dispute a final impairment rating 

rendered under subsection t3ttbttiiit (3)(B)(II) by filing a 

petition with the workers' compensation court within 15 days 

of the evaluator's mailing of the report. Disputes over 

impairment ratings are not subject to 39-71-605 or to 

mandatory mediation. 

(7) An impairment rating rendered under subsection (3) 

is presumed correct. This presumption is rebuttable. 

Section 25. Section 39-71-704, MCA, is amended to 

read: 

"39-71-704. Payment of medical, hospital, and related 

services FEE SCHEDULES AND HOSPITAL RATES. ( 1) In 

addition to the compensation provided by this chapter and as 

an additional benefit separate and apart from compansation, 

the following shall be furnished: 
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(a) After the happening of the injury, the insurer 

shall furnish, without limitation as to length of time or 

dollar amount, reasonable services by a physician or 

surgeon, reasonable hospital services and medicines when 

needed, and such other treatment as may be approved by the 

division for the injuries sustained. 

(b) The insurer shall replace or repair prescription 

eyeglasses, prescription contact lenses, prescription 

hearing aids, and dentures that are damaged or lost as a 

result of an injury, as defined in 39-71-119, arising out of 

and in lhe course of employment. 

( 2) A relative value fee schedule for medical, 

chiropractic, and paramedical services provided for in this 

chapter, excluding hospital services, shall be establishe9 

annually by the workers' compensation division and become 

effective in January of each year. The maximum fee schedule 

must be adopted as a relative value fee schedule of medical, 

chiropractic, and paramedical services, with unit values to 

indicate the relative relationship within each grouping of 

specialties. Medical fees must be based on the median fees 

as billed to the state compensation insurance fund during 

the year preceding the adoption of the schedule. The 

division shall adopt rules establishing relative unit 

values, groups of specialties, the procedures insurers must 

use to pay for services under the schedule, and the method 
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of determining the median of billed medical fees. These 

rules shall be modeled on the 1974 revision of the 1969 

California Relative Value Studies. 

(3) Beginni~g January 1, 1988, the division shall 

establish rates for hospital services necessary for the 

tre~lmen_!._____2_~ __ injured workers. Aporoved rates must be in 

effect for a period of 12 months from the date of approval. 

The division may coordinate this ratesetting function with 

other public agencies t!!~hav~-~~-~~!___!__~E~ibili!_i~ 

( 4) Notwithstanding subsect.io~ beginning January 

!..!__!988, and_~-~~~ing~aO!:!._C!.£Y !_;_ 1990, the maximu~ fees 

payable by insurers ~ust be limited to the relative value 

fee schedule esla~lished in January 1987. Notwithstanding 

subsection ( 3), the __ ~~!. tal ~te~--12_~~--!_~. ~-- l_!lsuE~!"_§__ _ _!!Iust 

be limited to those set in January 1988, until December 31, 

1989 o II 

Section 26. Section 39-71-708, MCA, is amended to 

read: 

"39-71-708. Compensation foi disfigurement. (1) The 

division may award proper and equitable iHft~mn~ty benefits 

for serious face, head, or neck disfigurement, not to exceed 

$2,500, in addition to any-other-±nft~m~ity benefits payable 

under 39-7i-7857 -39-1i-1967 -or-39-1i-797 39-71-703. 

(2} No payment under this section shall be in lieu of 

the separate benefit of medical and hospital services ~nO or 
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of any benefits paid under 39-71-701 for temporary total 

disability." 

Section 27. Section 39-71-710, MCA, is amended to 

read: 

''39-71-710. Termination of total--~isabiiity benefits 

upon reU.rement. ill If a claimant is receiving total 

disnbility or rehabilitation. compensation benefits and the 

claimant t"eee.;..,.e~----t"etit"emer'tt receives social secu_£_~_y 

retjrement benefits or i~ eligible to receive full social 

security retirement benefits or-di~ae~i~ty-soeifti-seeurity 

een~£~t~-p8~d-te--the--el~imant~-are~-converted--by--}aw--te 

t"etirement--bene£it~, the claimant is considered to be 

retired and-no-%o~9er-~n-th~-open-tabo~--mat'"~et. When the 

claimant is considered retired, the liability of the insurer 

i-s ended for payment of !tt2eh ~~~_s_upplement, permanent 

tot;.al DISABILIT¥, ---~nd rehabi..!__l tat ion compensation benefits. 

IJih.ie--eeet±or't-Ooes-f'lot:--apply·-to-permanent-part±ai-di~ability 

benef i t:-s ;--Medical-bene£ it!l--a re- -expl'ee~iy- -re~e rved -- to-- the 

ci:aime:nto Howey.~_ the insurer remains liable for temporary 

total disability benefits, any i!Upairm~l_!!_ __ i!wa~!:!r__and medical 

benefits. 

{2) If a claimant who is eligible to receive social 

~!..!.!Y._retirement benefits and is _g_~:h!!f_~J__!y employed 

suffers a work-related injur..Y.L___th~_!nsurer retains _!:_iability 

for temporary total disability benefits, a.J!Y impairment 
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award, and medical benefits. 11 

NEW SECTION. Section 28. Benefits not due while 

claimant is incarcerated. A claimant is not eligible for any 

disability or rehabilitation compensation benefits while the 

claimant is incarcerated as the result of conviction of a 

felony. The insurer remains liable for medical benefits. No 

time limit on benefits otherwise provided in this chapter is 

extended due to a period of incarceration. 

Section 29. Section 39-71-721, MCA, is amended to 

read: 

"39-71-721. Compensation for injury causing death== 

limitation. {l) ~ If an injured employee dies and the 

injury was the proximate cause of such death, then the 

beneficiary of the deceased,-a~-the-c~~e-mey-be7 is entitled 

to the same compensation as though the death occurred 

immediately following the injury,--httt--the-period-d~ring 

which-the-de~th-heneEi~-is-p8id--sha%%--he---redtteed--by--~he 

period--dtlrin9--or--Eor--whieh-compensation-was-paid-Eor-~h~ 

!nj~ry. A beneficiary's eligibility for benefits commences 

after the date of death, and the benefit __ level is 

established as set forth in sub~~ction (2). 

(b) The insurer is entitled to ___ ~~~over ~ 

overpayments or comp~nsation paid in a lump sum to a worker 

prior to death but not yet recoup_e9_· The insurer shall 

recover such payment~ from the beneficidry's biweekly 
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payments as provided in 39-71-741(5). 

{2) To beneficiaries as defined in s~bseee±ons--tittat 

thre~gh---t~ttdt---o£---39-1%-%%6 39-71-116(2)(a) through 

39-~i-116(2)(~, weekly compensation benefits for an injury 

causing death are eompnted--at 66 2/3\ of the decedent's 

wages. The maximum weekly compensation benefi~s benefit may 

not exceed the state's average weekly wage at the time of 

~- The minimum weekly compensation £oe-death benefit is 

50\ of the state's average weekly wage, but in no event may 

it exceed the decedent's actual wages at the time of his 

death. 

(3} To beneficiaries as defined in ettb~eeeiofts-tittet 

and-t2tf£t-of-39-i'l-H6 39-71-116 ( 2) (e) and 39-H-H& ( 2) tU, 

weekly benefits must be paid to the extent of the dependency 

at the time of the injury, subject to a maximum of 66 2/3\ 

of the decedent's wages. The maximum weekly compensation may 

not exceed the state's average weekly wage AT THE TIME OF 

INJURY. 

(4) If the decedent leaves no beneficiary as defined 

in 39-71-116(2), a lump-sum payment of $3,000 must be paid 

to the decedent's SU[Viving pa[ent or parents. 

(5) If any beneficiary of a deceased employee dies, 

the right of such beneficia[y to compensation under this 

chapter ceases. Death benefits must be paid to a w±~ow--or 

widower--for~-tife--or-nnt±i-remarriage,-and-in-the-e~ent-of 
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remarriage7 -~-year~~-beftefi~s-mttst-be-pa±d-in-a-~ttmp-s~m--to 

the--widow--or--widower. surviving spouse for sao weeks 

subsequent to the date of the deceased employee's death or 

until the spouse's remarriage, whichever occurs first. After 

benefit payments cease to a surviving spouse, death benefits 

must be paid to beneficiaries, if any, as defined in 

39-71:_~2) (b) through 39-H-H6( 2) (d). 

(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116{2). 

(7) Benefits paid undet this section may not be 

adjusted for cost of living as provided in 39-71-702. 

~- Notwithstanding subsections (2) and (3), beginning 

July 1,. 1987, through June 30, 1989, the maximum weekly 

compensation benefits for injury causing death may not 

exceed the state's average weekly wage of $299 establishe~ 

July 1, 1986. Beginning July ~, 1987, through June 30, 1989, 

the minimum weekly compensation for injury causing death 

shall be $149.50, which is 50\ of the state's average weekly 

wage established July 1, 1986, but in no event may it exceed 

the decedent's actual wages at the time of death." 

Section 30. Section 39-71-736, MCA, is amended to 

read: 

"39-71-736. Compensation from what date 

(1) (a) No compensation may be paid for the first 5 §_ 

paid. 

days 

loss of wages due to an injury. Ti-%o~~-ef-wege~-eo~tifttle~ 

-47- SB 315 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0315/04 

£ot"-mot"e-t:ha~-5-de:y!!l,.-eom.pr!:nse:t:ion-sha%±-·ee--pei-d--£rom--the 

de:te--o£--in;uryo A claimant is eligible far compensation 

starting with the 7th day of wage loss. 

~ However, separate benefits of medical and hospital 

services shall be furnished from the date of injury. 

l!l__For the purpose of this section, an injured worker 

is not considered to have a wage loss if the worker is 

receiving sick leave benefits, except that each day for 

which the worker elects to receive sick leave counts 1 d~ 

toward the 6-day waiting period." 

Section 31. Section 39-71-737, MCA, is amended to 

read: 

"39-71-737. Compensation to run consecutively 

exceptions. tlt Compensation shall run consecutively and not 

concurrently, and payment shall not be made for two classes 

of disability over the same period except that ±~d~m~ity 

ee~e£±~a--ttnder--39-~i-~&5--tftrett9h--39-~i-~98-sftd-~empor~ry 

~otai-d±sae±lity-b~~ef±~e-may-be-pa±d-conc~rrentlyo-Hewever, 

sttejeet-~o-the-provis±on:s-o£-39-7±-7•±,--t:ftis--see~i-o~--does 

no~-preven~~ 

tat--the--payment--oE--a--i~mp-s~m--advenee--settiement 

aga~nst--pro;eeted--fttture---permenent---part~al---i~demnity 

benefits--wh±ie--a--ela±maftt--±e--reeetvtn9--temporary-tota± 

d±ee~i-i±ty-benef±tsr--or 

tbt--a-settiement-o£-e-eombinet±on-o£-differeftt-elasses 
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of-disability-bene£its-±nte-~-%amp-s~m-er-iftte-a-eombinat±el"l 

e£-per±ed±e-and-lump-sum-paymen~so 

tit--A-eel"ltrewersy-between-a-eia±mant:--and-·-an--i:nsttrer 

re~erd±n9--a--se~~%ement--aathorized-ander-th~s-seet±en-±s-a 

diepttte--£or--wkieh--tfte--worlters..L---eempensation--jttdge--has 

jurisdiei:±on--to·-make-a-deeerminatie"" impairment awards and 

auxiliary rehabilitation benefits may be paid concurrently 

~ith other classes of benefits, and wage supplement and 

partial rehabilitation benefits may be paid concurrently." 

Section 32. Section 39-71-741, MCA, is amended to 

read: 

"39--71-741. Compromise settlements aru!L lump-sum 

payments, AND LUMP-SUM ADVANCE PAYMENTS ---division-approval 

~eq~~re~. tit--~he--b±weeMly--payme~~~-prov±ded-fer-ift-~hi~ 

ehap~er-may-be-con~erted,---±n--whoie--or--±n--part,---into--a 

%ttmp-~ tun-pe:yl'ftet\ t .. -Regard lee~-of-the--date -of-~ he-i-r\ j tt r y-o r -of 

a-prior-i~mp-~ttm-payment7-a-i~mp-stt~-eonver~±on-of-permanent 

totel--b±week~y--p&ymefi~s--aw8rde0--or--pa±d-eEter-Apri1-l5t 

19 8 5,- -mtts t -eqtte: i ·-the-e~~ ±me ted-pre ~et\ ~-veitt e- --of--t fs e-- ~ o ear 

nnpa±d--~~rmanent-total-biweekly-payments,-assttminq-ir.terest 

at-~%-per-year7-eompo~nde8-anntta±lyT-~nlees--~ne--eenvereien 

tmprovee--~fse--r±naneial--eondftion--o£--the--wor~er--or-hi~ 

bene£ie±eryT--a~--pro~±ded--in--ettbseetion--t2ttbtT--~f--the 

estimated---dtlration--of--~he--eompen~at±on--period--i~--the 

rema±nin9-li£e-e~pee~aney-o£-the-ela±mant-or-the--eta~mant~~ 
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beneficia~yr---the---remaining---!i£e---expeetaney--m~s~--be 

de~ermine~-by-~einq-~he-meee-reeen~-~abie-ef-iife-expeetaney 

i~-years-as-p~b!ished-by-the-enited-Sta~es--natienal--een~er 

fer-heai~h-eta~isties~ 

tit--~ke--eenve~sion--ean-on%y-be-made-~pon-~h@-written 

appiieation---oE--the--inj~red---werker---er---the---worke~~s 

b~neEieiary,--with--the--eoneHrrenee---ef--the--insHrerr--and 

appro•a±-o£-the-eonvers±on-rests-in-the--diseretien--of--the 

division--as--to--the-amottn~-oE-the-lHmp-etlm-payment-and-the 

advisabiiiey-of-the-eenversion~-+t-±s-pres~med-tha~-bivee~ly 

peyments-~~e-in-the-be~t-interests--o£--~he---vor~er--or--his 

~enefieiary~--The-ap~rovai-or-award-o£-a-i~mp-sum-eonversion 

~y-the-e2~isien-or-the-workers~-eompensation-~ttd9e--m~~t--be 

~he--e~eept±on,---not--the-rttle,-and--may-be-give~-oftiy-i£-the 

wer~~r-e~-hi~--~~~efieiery-~~men~tretes-that-h±s--ability--eo 

~ttstain-h~~se%£-£±naneial%y-i~-more-~~ob8bl~-with-a-whoie-or 

partiai--lttmp-~um-eonversion-~ftan-w±th-the-biweekly-paym~~~~ 

and-hi~-otfter-avaiT~b+e-re~ooreeso-~he--ro±lowing--·proeed~~e 

mtt~t--be--tleed-by-the-division-and-~he-w~r~ers~-compen~atiofi 

;ttdge--in--determining--whether--a--lttmp-ettm--eonvers±on--o£ 

permanent--totat--b±weekly--paymenes--w~i~--be--approved--or 

aw~~ded~ 

tat--~he--d±fferenee--be~ween--the--present--di~eotlnted 

~aitte--o£--e--~ttmp--stt~-end-the-fttttlre-valtte-o£-the-biweekiy 

peyment~--ea"n~t--be--the--only--grotlnds--for--~pproving--or 
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award~ng-a-%~mp-s~m-eenversion• 

tbt--A--±~mp-sttm-eenversien-that-~mpre¥ee-the-finaneia% 

eondition-of-the-worker-or-his-bene£ieisry-o¥er--what--wottid 

have--been--reasonah%y--expeeted--had--the--wor~er--not-been 

in;ttred-or-died-ean-be--approved--or--awarded--oniy--if--the 

i~m~-s~m--eonvers±on-is-limited-to-the-purehase-priee-to-the 

insttrer-of-an-annuity-that-wottid-yield-an--amottftt--eqttai--to 

the-b±weekly-benefits-payabie-over-the-estimated-d~ration-of 

the--eompensat±on-period.-~he-worker-or-his-bene£ie~~ry-mttst 

demonstrate-the-£inaneia%-eondition--that--wottid--nave--been 

reasonabiy--expeetedr--taking--into--eonsideration--hia-ageT 

ed~eatioftr-we~k-expe~±e~eey-aad-p~ebah~e-jeb-p~ometioa~--and 

pay-inereases~ 

tet--f£--the--existiag--deiinq~ent-or-o~t~tandiag-debts 

e~e-tteed-as-grott~ds-fer-a-%ttmp-sttm-eonvereion,-the-worker-or 

his-benefieiary-mttst-demonstrate-tftrouqh-a--debt--management 

p%an--that--a--iump--sttm--Eor--that--purpo~e-is-neeessary-to 

sttetain-himse~£-finaneiai±y• 

tdt--I£-a-htteinese-vent~re-ie-ueed--as--grottnde--Eor--a 

ittmp-sum--eonversionr--the--worker--or--his-benefieiary-must 

demonetrate-thro~gh-a-bttsiness-p±an-that-a-lttmp-ettm-ror-that 

pttrpose-is-neceseary-to--sustain--himse%£--finaneiaiiy.--The 

btteiftess--p%an--must--at--ieast--show-the-feas±b±%ity-of-the 

busineee7-qi¥en-the-market-eonditione-in-the-intended-mar~et 

arear-and-the-cash-that--wiii--be--avaiiabie--to--him--on--a 
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biweek%y--basis--eEte~--start-up--eests--anft--other-e~siness 

expefteee-are-eensi~ered-throH~hoHt-the-expected-li£e-o£--the 

ven~are• 

t3t--f£--the--di¥is±en--finds--tftat--an-applieation-~er 

ittmp-s~m-con~ersion--does--not--adeq~ate%y--~emenstrate--ehe 

abi%±ty--e£-the-wer~er-or-his-beneEieiary-te-s~stain-himeeif 

finaneially 7 --the--division--may--order,--at--the--insttreris 

expense7---£inaneialT--med±ea%7--Yeeat~enai--rehaeilita~ien, 

edaeational,--or--ether--eva%ttative--et~dies--to---determine 

wftether-a-lamp-sum-eonversion-is-in-the-best-interest-of-the 

worker-or-his-beneEieiarr~ 

t4t--~he---division--hae--fHli--power,--attthori~y7--and 

;ttriedietion-to-al%ow--and--approve--eompromises--oE--e%aims 

ttnder--this--ehapter~--Aii--settiemente--and--eompromiees-of 

eempensatien-provided-in-thie-ehapter-are-~oid--withottt--the 

appro~a%--o£--the-divisiono-Approva%-of-the-divisioa-mttet-be 

in--writingo--~he--divieion--shali--direetly--notify---every 

elaimant--or--any--division--order--appro•ing--or--denying-a 

claimant~s-settiement-or-eomp~om±se-ef-a-e±~im• 

t5t--A-ee"~reversy-be~ween-a-c%aimaftt--and--aft--insnrer 

regarding--the--conversion--of-biweekiy-payments-into-a-±Hmp 

sum--is--eonsidered--a--disp~~e--fcr--whieh---the---workers~ 

eempe"sation-jHdqe-has-;Hriedietioft-tc-ma~e-a-determinationo 

(1) (a) Benefits may be converted in whole to a lump sum: 

(i) if a claimant and an insurer dispute the initial 
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compensability of an iniury, and 

( i i) if the clairuar.t and insurer agre~ TO A SETTLEMENT. 

(b) The aqreement is subject to division a.P._e_roval. The 

division may disapprove an agreem~nt under this section only 

if there is not a reasonable dispute over compensability. 

(c) Upon apQroval, the agreement constitutes a 

compromise and release ~ettlement and may not be reopened by 

the division or by __ ~court. 

(d) The parties• failure to reach an agreement is not 

a dispute over which a mediator or the worke~s· compensation 

court has ju~isdiction. 

(2) {a) If_an insurer has accepted initial liability 

for an injuryr _lol~rmanent total and oermanent~rtial wage 

supplement benefits may be converted in whole to a lump-sum 

payment. 

1_~ The conversion may be made only upon agreement 

between a claimant and an in~rer. 

(C} The~re~ent is subject to division approval. The 

division ma_x_approve an aq:reement if:_ 

(i) there is a r~asonable dispute concerning the 

~mount_E] __ !he in~urer's future liability or benefits; or 

(ii) the amount of the insurer·~~~ojected liabili~ 

reason~bly c~~~!~~ and the settlement amount is not 

substantially less than the present y~~ue of the insurer's 

liability. 
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(d) The parties' failure to reach agreement is not a 

dispute over which a mediator or the we~~e~Ls WORKERS' 

compensation court has jurisdiction. 

l!l__YPON APPROVAL, THE AGREEMENT CONSTITUTES A 

COMPROMISE AND RBbBASBS RELEASE SETTLEMENT AND MAY NOT BE 

REOPENED BY THE DIVISION OR BY ANY COURT. 

~~Permanent partial wage supplement benefits ~ 

be com.1erted in part to a lump-sum advance. 

.1!!.L_ The conversion may be made only upon agre~ment 

between a claimant and an insurer. 

(c) The agreement is subject to division approval. The 

division may approve an agc~emen~ if the parties demonstrate 

that the claimant has financial need that: 

(i) relates to the nece~sities of life or relates to 

an accumulation of debt incurred prior to injury; and 

(ii) arises subseauent to the d~te of injury or arises 

be_Q__ause___p_L_reduc~d incoE!_e as a result of the injur~ 

~~arties' failure to reach ~~ement is not 

a dispute over which a_mediator or the workers' compensation 

court has jurisdiction. 

{ 4) Permanent total -·disability benefits may_ __ b~ 

converted to a lump-sum advance. The total of all lump-sum 

ADVANCE payments to a claimant mav not exceed $20,000. A 

conversion~~~~-made only upon the written~lication of 

the injured worker with the concurrence of the insurer. 
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Approval of the lump-sum ADVANCE payment rests in the 

discretion of the division. The approval or award of a 

lump-sum ADVANCE payment by the division or court must be 

the exception. It may be given only if the worker has 

demonstrated financial need that: 

(a) relates to: 

(i) the necessities of life; 

~n accumulation of debt incurred prior to the 

injury; or 

(iii) a self-employment venture as set forth in 

[section 47]; and 

(b) arises subsequent to the date of acc±den~ INJURY 

or arises because of reduced income as a result of the 

accident INJURY. 

(5) (a) An insurer may reco~ any lump-sum advance 

amortized at the rate established by the division, prorated 

biweekly over the projected duration of the comp~nsat~on 

~iod~ 

(b) The rate adopted by the division must be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number. 

(c) If the projected compensation period is the 

claimant's lifetime, the life expectancy _1!!..~~!-_._be de~~rmined 

by using the most recent table of life expectancy as 
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published by the United States national center for health 

statistics. 

(6) The division has full power, authority, and 

jurisdiction to allow, approve, or condition compromise 

settlements or lump-sum advances agreed to by workers and 

insurers. All such compromise settlements and lump-sum 

payments are void without the approval of the division. 

~roval by the division must be in writing. The division 

shall directly notify a claimant 2~-~ division_ order 

approving or denying a claimant's compromise or lump-sum 

payment. 

(7) Subject to (section 8], a dispute between a 

claimant a~d an insurer regarding the conversion of biweekly 

payments into a lump-sum advance under subsection (4) is 

considered a dispute, for which a mediator and the workers' 

compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement or a lump-sum advance but 

the division disapproves the agreement, the parties ~~ 

request the workers' compensation court to review the 

division's decision." 

Section 33. Section 39-71-803, MCA, is amended to 

read: 

''39-71-803. Occupational deafness distinguished from 

traumatic loss of hearing. Occupational deafness as herein 
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provided is distinguished from traumatic loss of hearingL 

which ±s-geverned-ey-the-speeifie-loss-sehed~ie-p~evtded-£e~ 

±~-39-Tl-~95 may be compensated under parts 7 and 10 of this 

chapter. '1 

NEW SECTION. Section 34. Definitions. As used in this 

chapter, the following definitions apply: 

(1) "Board of rehabilitation certification" means the 

nonprofit, independent, fee-structured organization that is 

a member of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practitioners. 

( 2) "Disabled worker" means one who has a medically 

determined restriction resulting from a work-related injury 

that precludes the worker from returning to the job the 

worker held at the time of the injury. 

( 3) "I .W.R.P. 11 means an individualized, written 

rehabilitation program prepared by the department of social 

and rehabilitation services. 

(4) "Rehabilitation benefits" means benefits provided 

in [sections 59-thro~gh-6t 44 THROUGH 46] and 39-71-1003. 

(5) "Rehabilitation provider" means a rehabilitation 

counselor, other than the department of soci.::l and 

rehabilitation services, certified by the board for 

rehabilitation certification and designated by the insurer 

to the division. 

-57- sa 315 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0315/04 

(6) 11 Rehabilitation serviceslt consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7} (a) "Worker•s job pool" means those jobs typically 

available for which a worker is qualified, consistent with 

the worker's age, education, vocational experience and 

aptitude and compatible with the worker's physical 

capacities and limitations as the result of the worker's 

injury. Lack of immediate job openings is not a factor to be 

considered. 

(b) A worker's job pool may be either local or 

statewide, as follows: 

(i) a local job is one either in a central city that 

has within its economically integrated geographical area a 

population of less than 50,000 or in a city with a 

population of more than 50,000 as determined by the 

division; or 

{ii) a statewide job is one anywhere in the state of 

Montana. 

Section 35. Section 39-71-1003, MCA, is amended to 

read: 

11 39-71-1003. Eligibility for vocational rehabilitation 

exp~~~es benerit~--onde~--ehapte~--not--affeeted------oth~r 

expen~e~-p8y8b±e. The-eligibili~y-ef-any-~njnred--wor~er--to 

reee~ve--othe~--ben~rie~-nnder-the-worker$~-eompen~ation-Aet 
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is-in-no-way-affeeted-by--ftie--entranee--~pon--a--ee~re~--of 

voeational--rehab~iitetion--as--herein--prowidedo--A--~reon 

~fte~rgoing-~oeationa~-rehahilitation-mttst-be-paid--temporary 

total--~isabi%ity--benefitso--fn-addition-thereto,-he-may-be 

paid,-opon-the-ee~ti~ieetion-of-the-department-of-soeiai-~nd 

reha~i~±t~tton-serviees-£rom-fonde-here±n-pro¥ided~ 

trt--his-aet~al-and-necessary-trave~-expe~ses-from--ftis 

plaee-of-residenee-to-tfte-plaee-of-training-and-retttrn7 

tZt--his-liv±ng-expenses-while-in-tra~ning-in-an-emottnt 

not-in-exeess-of-$59-per-week7-and 

t3t--his--expenses--for--toition,--book~ 7 -and-neee~sery 

eq~ipmen~-ift-traiftin~· Upon certification by the department 

of social and rehabilitation services, a disabled worker may 

be paid vocational rehabilitation ~xpenses from funds 

provided in 39-71-1004, in addition to benefits payable 

under the Workers' Compensation Act." 

NEW SECTION. Section 36. R,ehabilitation goal and 

options. (1) The goal of rehabilitation services is to 

return a disabled worker to work, with a minimum of 

retraining, as soon as possible after an injury occurs. 

(2) The first appropriate option among the following 

must be chosen for the worker: 

(a) return to the same position; 

(b) return to a modified position; 

(c) return to a related occupation suited to the 
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than 24 

(f) long-term retraining program (48 months maximum); 

or 

(g) self-employment. 

(3) Whenever possible, employment in a worker's local 

job pool must be considered 

consideration of employment in a 

pool. 

and selected prior to 

worker's statewide job 

NEW SECTION. Section 37. Rehabilitation services 

required and provided by insurers and the department of 

social and rehabilitation services. (1) Rehabilitation 

services are required for disabled workers and may be 

initiated by: 

(a) an insurer by designating a rehabilitation 

provider and notifying the division; 

(b) the division by requiring the insurer to designate 

a rehabilitation provider; or 

(c) a disabled worker through a request to the 

division. The division shall then require the insurer to 

designate a rehabilitation provider. 

(2) Rehabilitation services provided under this part 

must be delivered: 
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(a) through a rehabilitation counselor certified by 

the board of rehabilitation certification; 

(b) by a vocational rehabilitation counselor employed 

by the department of social and rehabilitation services; or 

(c) by both. 

(3) A disabled worker served by the department of 

social and rehabilitation services may receive only those 

vocational rehabilitation services as provided in Title 53, 

chapter 7, parts 1 and 2. 

NEW SECTION. Section 36. Designated rehabilitation 

provider --evaluation and report. 

is capable of returning to 

(l) If a disabled 

work, 

worker 

rehabilitation p=ovider shall evaluate and 

the designated 

determine the 

return-to-work capabilities of the disabled worker pursuant 

to [section 36(2)(a) through 36(2)(d)j. 

(2) If an insurer's designated rehabilitation provider 

has determined that all appropriate services have been 

provided to the disabled worker under [section 36(2)(a} 

through 36i2)(d)] and the worker has returned to work, the 

insurer shall document that determination to the division. 

(3) If the worker has not returned to work as provided 

in subsection (2), the insurer shall notify the division. 

The division shall then designate a rehabilitation panel as 

provided in [section 39] and refer the worker to the panel. 

NEW SECTION. Section 39. Rehabilitation panels. (1) 
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The division shall designate and administer rehabilitation 

panels. The purpose of a panel is to advise the division on 

a worke!•s eligibility for rehabilitation services. Each 

panel shall issue to the division a report as provided in 

[section 40]. 

(2) Each panel must be composed of at least: 

(a) a representative of the department of social and 

rehabilitation services; 

(b) a representative from the department who has 

expertise in job service listings, occupational supply and 

demand in Montana, and other Montana career information; and 

(c) a representative f~om the division, who shall 

chair the panel. 

(3) The division shall pay the cost of the panel. 

(4) The ~nsurer shall provide the panel with the 

worker's medical records, rehabilitation reports, and other 

pertinent information in its possession. 

(5) The panel may consult with the worker, insurer, 

medical and rehabilitation providers, and any other person 

and may have access to any information it considers 

pertinent to carry out its responsibility. 

(6) Information received by the panel is confidential, 

except that it may be disclosed to the worker, insurer, and 

division. 

NEW SECTION. Section 40. Rehabilitation panel report. 
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(1) The rehabilitation panel shall: 

(a) review all records, statements, and other 

pertinent information; and 

(b) prepare a report to the division, with copies to 

the insurer and worker. 

(2) The report must: 

(a) identify the first appropriate rehabilitation 

option by following the priorities set forth in {,"lP.ction 

36]; and 

(b) contain findings of why a higher listed priority, 

if any, is not appropriate. 

(3) Depending on which option the panel identifies as 

appropriate, the r~port also must contain findings that: 

(a) identify jobs in the local or statewide job pool 

and the worker's anticipated earnings from each job; 

(b) describe· an appropriate on-the-job training 

program, the worker's anticipated earnings, and anticipated 

insurer's contribution, if any; 

(c) describe an appropriate retraining program, short­

or long-term, the employment opportunities anticipated upon 

the worker's completion of the program, and the worker's 

anticipated earnings; or 

(d) describe the worker's potential for specific 

self-employment, limitations the worker might have in such 

self-employment and any assistance necessary, and the 
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worker's anticipated earnings. 

(4) An insurer or a worker on his own motion may 

submit information to the panel prior to the time the panel 

issues its final report. 

NEW SECTION. Section 41. 

determination -- exception 

Division's 

hearing . ( l] 

order of 

The division 

shall issue an initial order of determination within 10 

working days of receipt of a report from a rehabilitation 

panel. If the initial order of determination differs from 

the findings and recommendations of the panel, the order 

must state the reasons for the difference. 

(2) Within 10 working days from the date the initial 

order of determination is mailed, a party may submit a 

written exception to the order. On its own motion or at the 

request of any party, the division shall conduct a hearing. 

The division shall issue a final order of determination 

within 20 working days of the hearing. 

(3) If no party submits an exception within 10 working 

days, the initial order of determination becomes the final 

order of determination and must be issued by the division. 

(4) Within 10 working days after the date of mailing 

of the division's final order of determination, an appeal 

may be taken to the workers' compensation court. 

NEW SECTION. Section 42. Referral to department of 

social and rehabilitation services for retraining 
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benefits appeals. {1) If in its final order of 

determination the division considers a worker able to return 

to work in the worker's job pool, the insurer is not liable 

for rehabilitation benefits, even though the worker 

independently may pursue a training program of the worker•s 

own choice or seek vocational rehabilitation services from 

the department of social and rehabilitation services. 

I 2) If in its final order of determination the 

division finds the worker needs retraining, the division 

shall determine the maximGm duration for which funds under 

39-71-1003 may be used for rehabilitation services under 

[section 36{2){d) through 36{2){f)] and shall refer the 

worker to the department of social and rehabilitation 

services for a determination of vocational handicap. 

(3) If the department of social and rehabilitation 

services determines that a disabled worker has a vocational 

handicap, the worker is eligible for funds under 39-71-1003 

up to the maximum duration established in the division's 

final order of determination. 

( 4) If a disabled worker seeks vocational 

rehabilitation services from the department of social and 

rehabilitation services without giving the insurer the 

opportunity to designate a rehabilitation provider or, 

subsequently, without giving the division the opportunity ta 

designate a rehabilitation panel to provide a report, the 
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insurer ie not liable for rehabilitation benefits. The 

insurer may terminate rehabilitation and other benefits, if 

any, being received by the worker by following the procedure 

set forth in [section 49]. 

{5) The department of social and rehabilitation 

services, in providing rehabilitation services to a worker 

referred to it by the division, shall consider but is not 

bound by the rehabilitation panel report. 

(6) If the department of social and rehabilitation 

services has determined that all appropriate rehabilitation 

services have been provided to a disabled worker, the 

department shall document that 

division. 

determination to the 

(7) The appeal process before the board of social and 

rehabilitation ~~r- .. ~ee~ APPE~LS provided for in 53-7-106 is 

the exclusive 

of services 

remedy far a person aggrieved in the receipt 

provided by the department of social and 

rehabilitation services. 

NEW SECTION. Section 43. Agreement between worker and 

insurer regarding option. A worker and an 1nsurer may agree 

that an option in (section 36) is appropriate without 

following the procedures provided in this part. Failure to 

reach agreement is not a dispute under {section 8]. 

NEW SECTION. Section 44. Total rehabilitation 

benei:its during period of rehabilitation services 
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limitation -- termination. (1) A worker who no longer is 

temporarily totally disabled but meets the definition of a 

disabled worker may be eligible for total rehabilitation 

benefits. 

( 2) Eligibility for total rehabilitation benefits 

begins on the date of maximum healing or the date notice is 

given to the division by the insurer that a rehabilitation 

provider has been designated, whichever is later. 

(3) Benefits must be paid at the disabled worker's 

temporary total disability rate for a period not exceeding 

26 weeks from the date of eligibility, except that the 

division may extend the period for good cause. The insurer 

may extend the benefits without division approval but must 

notify the division of the extension. 

(4) Total rehabilitation benefits under this section 

terminate when: 

(a) a worker returns to work; 

(b) a worker is qualified to return to work under the 

priorities in [section 36) pursuant to a division order; or 

{c) an I.W.R.P. is submitted to the division 

department of social and rehabilitation services. 

by the 

(5) The insurer shall provide written notice to the 

worker and division that benefits have been terminated. 

NEW SECTION. Section 45. Wage supplement and partial 

rehabilitation benefits. ( 1) A worker who is in a 
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rehabilitation program under [section 42] in accordance with 

nd AND for the maximum duration established by a final order 

of determination by the division is eligible to receive the 

following benefits: 

(a) wage supplement benefits as provided in 39-71-703 

but with the rate based on 66 2/3% of the worker's actual 

wages received at the time of injury, subject to a maximum 

of one-half the state's average weekly wage; and 

(b) a partial rehabilitation benefit that, together 

with the wage supplement provided in subsection (l)(a), 

provides the worker with weekly benefits equal to the 

worker's temporary total disability rate. 

(2) After the worker completes the rehabilitation 

program, the worker's further eligibility, if any, for wage 

supplement benefits under 39-71-703 is reduced by the number 

of weeks of wage supplement benefits received under 

subsection (1)(a). 

(3) Notwithstanding subsection (l)(a), beginning July 

1, 1987, through June 30: 1989, the maximum weekly 

compensation benefit under that subsection may not exceed 

$149.50, which is one-half the state's weekly wage 

established July 1, 1986. 

NEW SECTION. Section 46. Auxiliary rehabilitation 

benefits. In addition to benefits otherwise provided in this 

chapter, separate benefits not exceeding a TOTAL OF $4,000 
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~eea~ may be paid by the insurer for: 

{1) reasonable travel and relocation expenses used to: 

(a) search for new employment; 

(b) retu.rn to work but in a new location; and 

(c) implement a rehabilitation program pursuant to a 

final order of determination by the division; and 

(2) reasonable participation with an employer in an 

on-the-job training program. 

NEW SECTION. Section 47. Self-employment --criteria. 

(1) A worker who is eligible for permanent total disability 

benefit-s may be eligible for a self--employment venture. A 

lump sum of $20,000 or less of permanent total disability 

benefits may be gr~nted under 39-71-741 to assist the worker 

in the self-employment venture. Any previous lump-sum 

advance made under 39-71-741{4) must be considered so that 

the total amount of lump-sum payments of permanent total 

disability benefits does not exceed $20,000. 

(2) In addition to meeting the requirements set forth 

1n 39-71-741, the self-employment venture must be considered 

feasible under criteria set forth by the division. 

(3) When 

venture, his 

benefits ends 

the worker 

eligibility for 

.at'le. BUT the 

begins the self-employment 

permanent total disability 

worker may be eligible for 

permanent partial disability benefits under 39-71--103. 

(4} If a worker again becomes eligible for permanent 
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total disability benefits, the insurer may recoup any lump 

sum of permanent total disability benefits awarded for a 

self-employment venture, as provided in 39-71-741~ 

NEW SECTION. Section 48. Exchange of information. The 

department of social and rehabilitation services, the 

insurer's designated rehabilitation provider, and the 

division shall provide to one another case information as 

necessary to carry out the purposes of this part~ 

NEW SECTION. Section 49. Termination of benefits for 

nor,cooperation with rehabilitation 3ef"viee~ PROVIDER OR THE 

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES -- division 

hearing and appeal. (1) If an insurer believes a worker is 

refusing unreasonably to coope~ate with the rehabilitation 

provider OR THE DEPARTMENT OF SOCIAL AND REHABILITATION 

SERVICES, the insurer, with 14 days' notice to the worker 

and division on a form approved by the division, may 

terminate any rehabilitation benefits the worker is 

receiving under this part until the worker cooperates. If 

the worker is receiving wage supplement benefits, those 

benefits must continue until the division's determination 

under subsection (3) is made. 

(2) The worker may contest the insurer's termination 

of benefits by filing a written exception to the division 

within 10 working days after the date or the 14-day notice. 

The worker or insurer may request a hearing or the division 
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may hold a hearing on its own motion. The division shall 

issue an order within 30 days of the hearing. 

(3) If no exceptions are timely filed or the division 

determines the worker unreasonably refused to cooperate, the 

insurer may terminate wage loss supplement benefits the 

worker is receiving until the worker cooperates with the 

rehabilitation provider. If the worker prevails at a hearing 

before the division, it may award attorney fees and costs to 

the worker under 39-71-612. 

(4) Within 10 working days after the division mails 

its order to the party 1 s last-known addres~, a party may 

appeal to the workers' compensation court. 

NEW SECTION. Section 50. Division jurisdiction over 

REHABILITATION dizputes ander--this--part appeals. In 

addition to pursuing the hearing opportunities provided in 

[sections 41 and 49], a party may bring a dispute arising 

under the provisions of this part, except for a dispute over 

which the department of social and rehabilitation services 

has jurisdiction under {section 42), before the division 

under the contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

and any rules promulgated by the division. Within 10 days 

after mailing of the division's f_inal order, an interested 

party may appeal to the workers' compensation court. 

Section 51. Section 39-71-2166, MCA, is amended to 
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read: 

"39-71-2106. Requiring security of employer. ( 1) The 

division may require any employer who elects to be bound by 

compensation plan No. 1 to provide a securi~~osit. Such 

security deposit may be a surety bond, government bond, or 

letter of credit approved by the division and must be the 

greater of: 

(a) $250,000; or 

(b) an average of the workers 1 compensation 

liabilities incurred by the employer in Montana for the past 

3 calendar years. 

t±t131 If the division finds that an employer has lost 

his solvency or financial ability to pay the compensation 

herein provided to be paid which might reasonably be 

expected to be chargeable to the employer during the fiscal 

year to be covered by the permission or that the employer is 

an association, corporation, or organization of individual 

employers seeking permission to operate under compensation 

plan No. l, the division must require the employer, before 

granting to him permission or before continuing or engaging 

in such employment subject to the provisions of compensation 

plan No. 1, to give security IN ADDITION TO THE SECURITY 

DESCRIBED IN SUBSECTION (1) for the payment of compensation, 

which security must be in such an amount as the division 

finds is reasonable and necessary to meet all liabilities of 
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the employer which may reasonably and ordinarily be expected 

to accrue during the fiscal yeara 

titlll The security PROVIDED FOR IN SUBSECTION (21 

must be deposited with the division and may be a certain 

estimated percent of the employer's last preceding annual 

payroll or a certain percent of the established amount of 

his annual payroll for the fiscal year; or the security may 

be in the form of a bond or undertaking executed to the 

division in the amount to be fixed by it with two or more 

sufficient sureties, which undertaking must be conditioned 

that the employer will well and truly pay or cause to be 

paid all sums and amounts for which the employer shall 

become liable ~n~r the terms of this chapter to his 

employees du~ing the fiscal yeari o~ such security may 

consist of any state, county, municipal, or school district 

bonds or the bonds or evidence of indebtedness of any 

individuals or corporations which the division deems 

solvent; and every such deposit and the character and amount 

of such securities shall at all times be subject to 

approval, revision, or change by the division as in its 

judgment may be required, and upon proof of the final 

payment of the liability for which such securities are 

given, such securities or any remaining part thereof shall 

be returned to the depositor. 

f3tl!l The division is liable for the value and 
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safekeeping of all such deposits or securities and shall, at 

any time, upon demand of a bondsman or the depositor, 

account for the same and the earnings thereof ... 

NEW SECTION. Section 52. Purpose. The 

when 

purpose 

possible 

of 

the [sections 52 through 57] is to prevent 

filing in the workers• compensation court of actions by 

claimants or insurers relating to claims under chapter 71 or 

72 of this title if an equitable and reasonable resolution 

of the dispute may be effected at an earlier stage. To 

achieve this purpose, [section 52 though 571 provide for a 

procedure for mandatory, nonbinding mediation. 

NEW SECTION. Section 53. Department authority 

rules. (1) Tha department shall designate mediators and 

shall implement the provisions of [sections 52 though 57]. 

(2) The department may adopt the rules necessary to 

implement [sections 52 through 57]. The rules may presc~ibe: 

{a) the qualifications of medidtors; and 

(b) a procedure for the conduct of mediation 

proceedings. 

(3) The cost to the department of implementing 

[sections 52 through 57] must be paid out of the workers' 

compensation administration fund, 

NEW SECTION. Section 54. Mandatory, nonbinding 

mediation. (1) Except as otherwise provided, in a dispute 

arising under chapter 71 or 72 of this title, the insurer 
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and claimant shall mediate any issue concerning benefits and 

the mediator shall issue a report following the mediation 

process recommending a solution to the dispute before either 

party may file a petition in the workers' compensation 

court. 

(2) The resolution recommended by the mediator is 

without administrative or judicial authority and is not 

binding on the parties. 

NEW SECTION. Section 55. Duties 

mediator shall assist the parties 

resolution to their dispute by: 

in 

of mediat ... r. A 

negotiating a 

(1) facilitating an exchange of information between 

the parties; 

(2) assuring that all relevant evidence is brought 

forth during the mediation process; 

(3) suggesting possible solutions to issues of dispute 

between the parties; 

(4) recommending a solution; and 

(5) assisting the parties to voluntarily resolve their 

dispute. 

NEW SECTION. Section 56. Limitations 

proceedings. (1) Mediation proceedings are: 

(a) held in private; 

on mediation 

(b) informal and held without a verbatim record; and 

(c) confidential. 

-75- SB 315 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0315/04 

(2) All communications~ verbal or written, from the 

parties to the mediator and any information and evidence 

presented to the mediator during the proceeding are 

confidential. 

(3} A mediator's files and records are closed to all 

but the parties. 

(4} (a) A mediator may not be called to testify in any 

proceeding concerning the issues discussed in the mediation 

process. 

(b) Neither the mediator's report nor any of the 

information or reconunendations contained in it are 

admissible as evidence in any action subsequently brought in 

any court of law. 

(5) Notwithstanding subsections (1) through (4), a 

mediator may issue a report and the parties and the mediator 

may be required to attend a conference as set forth in 

[section 57 J. 

NEW SECTION. Section 57. Mediation procedure. ( 1) 

Except as otherwise provided, a claimant or an insurer 

having a dispute relating to benefits under chapter 71 or 72 

of this title may petition the department for mediation of 

the dispute. 

(2) A party may take part in mediation proceedings 

with or without representation. 

(3) The mediator shall review the division file for 
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the case and may receive any additional documentation or 

evidence either pa[ty submits. 

(4) 

argument 

The mediator shall request that each 

summarizing the party's position. 

party offer 

A party's 

argument must include the evidence the party would present 

if the case were being presented to the worker's 

compensation judge but is not limited by the rules of 

evidence. 

(5) After the parties have presented all their 

infocmation and evidence to the mediator, he shall recommend 

a solution to the parties within a reasonable time to be 

established by rule. 

(6) A party shall notify the mediator within 45 days 

of the mailing of his report whether the party accepts the 

mediator's reco~~endation. If either party does not accept 

the mediator•s recommendation, the party may petition the 

workers' compensation court for resolution of the dispute. 

(7) (a) If a mediator determines that either party 

failed to cooperate in the mediation process, the mediator 

shall prepare a written report setting forth the 

determination and the grounds for the determination. The 

report must be mailed to the parties and to the workers' 

cumpensation court. Unless a party disputes the 

determination as set forth in subsection (7)(c), the parties 

shall repeat the mediation process, but only one time. 
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(b) A mediator may determine that a party has failed 

to cooperate in the mediation process only if the party 

failed to: 

(i) supply information or offer a summary of the 

party•s position as reasonably requested by the mediator; 

(ii) attend scheduled mediation conferences unless 

excused by the mediator; or 

(iii} listen to and review the information and position 

offered by the oppo~ing party. 

(c) If a party disputes a mediator's determination 

that the party failed to coopetate in the mediation process, 

the party may file a petition with the workers' compensation 

court. Upon receipt of a petition, the court shall summon 

the parties and the mediator to determine by oral discussion 

whether the mediator's determination of noncooperation is 

supportable. If the court finds that the mediator's 

determination is supportable, the court may order the 

parties to attempt a second time to mediate their dispute. 

Section 58. Section 39-71-2901, MCA, is amended to 

read: 

"39-71-2901. Location of office -- court powers. ill 

Th?. principal office of the workers' compensation judge 

shall be in the city of Helena. 

(2) The workers' compensation court ~~~s____powcr to_:_ 

(a) preserve and enforce order in its immediate the 
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presence; 

(b) provide for the orderly conduct of proceedings 

before it and its officers; 

(c) compel obedience to its judgments, orders, and 

process in the same manner and by the same procedures as in 

civil actions in district court; 

(d) compel the attendance of persons to testify; and 

(e) punish for contempt in the same manner and bv~ 

same procedures as in district court." 

Section 59. Section 39-71-2903, MCA, is amended to 

read: 

11 39-71-2903. Administrative procedure act and rules of 

evidence applicable ---]tldge-~ot-bottnd-by-rtt%e~-of-evide~ee. 

All proceedings and hearings before the workers' 

compensation judge shall be in accordance with the 

appropriate provisions of the Montana Administrative 

Procedure Act. Howewer:7 -t-h.e The workers' compensation judge 

is not bound by common law and statutory rules of evidence." 

Section 60. Section 39-71-2905, MCA, is amended to 

read: 

"39-71-2905. Petition to workers' compensation judge. 

A claimant or an insurer who has a dispute concerning any 

benefits under chapter 71 of this title may petition the 

workers' compensation judge for a determination of the 

dispute after satisf~ng dispute resolution requirements 
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otherwise provided in this chapter. The judge, after a 

hearing, shall make a determination of the dispute in 

accordance with the law as set forth in chapter 71 of this 

title. If the dispute relates to benefits due a claimant 

under chapter 71, the judge shall fix and determine any 

benefits to be paid and specify the manner of payment. ~he 

After parties have satisfied dispute resolution requirements 

provided elsewhere in this chapter, the workers' 

compensation judge has exclusive jurisdiction to make 

determinations concerning disputes under chapter 71, except 

as provided in 39-71-516 and [section 20). The penalties and 

assessments allowed against an insurer under chapter 71 are 

the exclusive penalties and assessments that can be assessed 

~the workers' compensation~ against an insurer for 

disputes arising under chapter 71." 

Section 61. Section 39-71-2907, MCA, is amended to 

read: 

"39-71-2907. Increase in award for unreasonable delay 

or refusal to pay. 1!1 When payment of compensation has been 

unreasonably delayed or refused by an insurer, either prior 

or subsequent to the issuance of an order by the workers' 

compensation judge granting a claimant compensation 

benefits, the full amount of the compensation benefits due a 

claimant, between the time compensation benefits wet""e 

delayed or refused and the date of the order granting a 
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claimant compensation benefits, may be increased by the 

workers' compensation judge by 20\. The question of 

unreasonable delay or refusal shall be determined by the 

workers• compensation judge, and :;;uch a finding constitutes 

good cause to rescind, alter, or amend any order, decision, 

or award previously made in the cause for the purpose of 

making the increase provided herein. 

121 A finding of unreasonableness under this section 

does not constitute a finding that the insurer acted in bad 

faith or violated the unfair trade practices provisions of 

Title 33, chapter 18." 

Section 62. section 39-71-2909, MCA, is amended to 

read: 

"39-71-2909. Authority to review, diminish, or 

increase awards ----r~m~t~t~oft. The judge may, upon the 

petition of a claimant or an insurer that the disability of 

the claimant has changed, review, diminish, or increase, in 

accordance with the law on benefits as set forth in chapter 

71 of this title, any benefits p(eviously awarded by the 

judge er-henefit~-reeeived-by-a-eiaimant-thro~gh--~ettiement 

agreement~o--Howeverr--~he--1~dge--may--not-ehan9e-any-final 

settiement-or-award-~~-eom~ensat~en-more-~han-4-years--a£ter 

the--settlement--ha~--been--approved--by-the-divisien-or-any 

order-8~pre~in~-e-£ttii-and-finat--eompromise--3ettl~ment--of 

eompen!!le~ti:on." 
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of petitions, 

requirements 

sanctions. (l) Every petition, pleading, motion. or other 

paper of a party appearing before the workers' compensation 

court and represented by an attorney must be signed by at 

least one attorney of record in his individual name. The 

signer's address also must be stated. 

(2) A party who is not represented by an attorney 

shall sign his petition, pleading, motion, or other paper 

and state his address. 

(3) The signature of an attorney or party constitutes 

a certificate by him that: 

(a) he has read the petition, pleading, motion, or 

other paper; 

{b) to the best of his knowledge, information, and 

belief formed after reasonable inquiry, it is well grounded 

in fact; 

(c) it is warranted by existing law or BY a good faith 

argument for the extension, modification, or reversal of 

existing law; and 

(d) it is not interposed for any improper purpose, 

such as to harass or to cause unnecessary delay or needless 

increase in the cost of litigation. 

(4) If a petition, pleading, motion, or other paper is 

signed in violation of this section, the court, upon motion 
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or upon its own initiative, shall impose an appropriate 

sanction upon the person who signed it, a represented party, 

or both. The sanction may include an order to pay to the 

other party or parties the amount of the reasonable expense 

incurred because of the filing of the petition, pleading, 

motion, or other paper, including reasonable attorney fees. 

Section 64. Section 39-72-102, MCA, is amended to 

read: 

"39-72-102. Definitions. As used in this cha~ter, 

unless the context requires otherwise, the following 

definitions apply: 

(1) 

(2) 

( 3) 

••seneficiary 11 is as defined in 39-71-116ti!'t. 

"Child" is as defined in 39-7l-ll6t4t. 

11 Disablement•• means the event of becoming 

physically incapacitated by reason of an occupational 

disease from performing work in the normal--labor--market 

worker's job pool. Silicosis, when complicated by active 

pulmonary tuberculosis, is presumed to be total disablement~ 

"Disability~, "total disability", and "totally disabled" are 

synonymous with "disablement", but they have no reference to 

"partial permanent partial disability". 

(4) "Division" is as defined in 39-71-116t5t. 

( 5) 11 Employee" is as defined in 39-71-118. 

(6) "Employer" is as defined in 39-71-117. 

t~t--4H~sband4-%s-as-de£%ned-~n-39-Tt-tt6tTt~ 
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t8till "Independent contractoru is as defined in 

39-71-120. 

t9t.ill "Insurer" is as defined in 39-71-ll6t8t. 

ti:9till "Invalid" is as defined in 39-71-ll6t9t. 

t:J:it.l.!.Q.l "Occupational disease" means a%:1:--dieeaeee 

arieing-oat-o£-or-eo~tr8eted--from--and--in--tfte--eotlrse--of 

employment harm ae-defined-in, DAMAGE, OR DEATH AS SET FORTH 

IN 39-71-119(1) arising out of or contracted in the course 

and scope of employment bttt-whieh AND +s caused by events 

occurring on more than a single day or work shift. The term 

does not include a physical or mental condition arising from 

emotional or mental stress or from a nonphysical sti•ulus or 

activity. 

of 

tti!tl!!.l "Order" is as defined in 39-71-116U&t. 

tl3t~ 11 Pneumoconiosis 11 means a chronic dust disease 

the lungs arising out of employment in coal mines and 

includes anthracosis, coal workers' pneumoconiosis, 

silicosis, or anthracosilicosis arising out of such 

employment. 

t'i:4tilll 11 Silicosis" means a chronic disease of the 

lungs caused by the prolonged inhalation of silicon dioxide 

t9i9-SB~ ~and characterized by small discrete nodules 

of fibrous tissue similarly disseminated throughout both 

lungs causing the characteristic x-ray pattern and by other 

variable clinical manifestations. 
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as defined in 39-T~-~±6ti9t 

t~6t-nwifeU-is-~s-defined-ia-39-7t-tt6trrtT 

t±?t~ '"Year'" is as defined in 39-71-116t6tffi and 

39-71-116( 22). ,. 

Section 65. Section 45-6-301, MCA, is amended to read: 

"45-6-301. Theft. (1) A person commits the offense of 

theft when he purposely or knowingly obtains or exerts 

unauthorized control over property of the owner and= 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property: or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(2) A person commits the offense of theft when he 

purposely or knowingly obtains by threat or deception 

control over property of the owner and: 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 
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(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(3) A person commits the offense of theft when he 

purposely or knowingly obtains control over stolen property 

knowing the property to have been stolen by another and: 

(a) has the purpose of depriving the owner of the 

property; 

(b) purposely or knowingly uses, conceals, or abandons 

the property in such manner as to deprive the owner of the 

property; or 

(c) uses, conceals, or abandons the property knowing 

such use, concealment, or abandonment probably will deprive 

the owner of the property. 

(4) A person commits the offense of theft when he 

obtains or exerts unauthorized purposely or 

control over 

knowingly 

any part of any public assistance provided 

under Title 53 by a state or county agency, regardless of 

the original source of assistance, by means of: 

(a) a knowingly false statement, representation, or 

impersonation; or 

(b) a fraudulent scheme or device. 

(5) A person commits t~~- offense of theft when he 

purposely or knowinoly obtains or exerts"- unauthorized 

control over any part of af!y_ benefits provided under Title 
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39, chapters 71 ane OR 72, by means of: 

(a) a knowingly false statement, representation, or 

impersonation; or 

(b) deception or other fraudulent action. 

t5ti!l A person convicted of the offense of theft of 

property not exceeding $300 in value shall be fined not to 

exceed $500 or be imprisoned in the county jail for any term 

not to exceed 6 months, or both. A person convicted of the 

offense of theft of property exceeding $300 in va:~e or 

theft of any commonly domesticated hoofed animal shall be 

fined not to exceed $50,000 or be imprisoned in the state 

prison for any term not to exceed 10 years, or both. 

t6t1ll Amounts involved in thefts committed pursuant 

to a common scheme or the same transaction, whether from the 

same person or several persons, may be aggregated in 

determining the value of the property." 

Section 66. Section 19-12-401, MCA, is amended to 

read: 

"19-12-401. Eligibility for pension benefits. In order 

to qualify for participation in the volunteer firefiqhters' 

pension plan under 19-12-404, a volunteer firefighter must 

meet each of the following requirements~ 

(1) (a) To qualify far full participation, he must 

have completed a total of at least 20 years' service as an 

active volunteer firefighter ~nd as an active member of a 
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qualified volunteer fire company. 

(b) If a firefighter is prevented from completing at 

least 20 years' service by dissolution or discontinuance of 

his volunteer fire company, personal relocation due to 

transfer or loss of employment, personal disability, or any 

other factor beyond his reasonable control, he may qualify 

for partial participation if he has completed at least 10 

years' service. In that event, he is eligible for only a 

proportion of the benefits specified in 19-12-404, 

determined by multiplying the benefits by a fraction, the 

numerator of which is the number of years of active service 

completed and the denominator of which is 20. 

(c) The years of active service are cumulative and 

need not be continuous. The service need not be acquired 

with one single fire company but may be a total of separate 

periods of active service with different fire companies in 

different fire districts. 

(d) Effeclive March 1, 1965, the annual period of 

service for the purpose of this chapter is the fiscal year. 

No fractional part of any year may count toward the service 

requirement, and to receive credit for any particular year, 

a volunteer firefighter must serve with one particular 

volunteer fire company throughout that entire fiscal year. 

{2) (a) Except as provided in subsection (2)(b), he 

must have attained the age of 55, but he need not be an 
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active volunteer firefighter or an active member of any 

volunteer fire company when he reaches that age. 

(b) An active member of a volunteer fire company whose 

duty-related injury results in a permanentT total disability 

as defined in 39-71-116tl3t is eligible to receive a partial 

pension regardless of his age calculated as follows: 

(i) fer a member with less than 10 years of service, a 

pension calculated as provided in subsection (l)(b) in which 

the numerator equals 10; or 

( ii) for a rr.ember with 10 years or more of service, a 

pension calculated as provided in subsection (l)(b). 

(J) During each of the years for which he claims 

credit under subsection (1), he must have completed a 

minimum of 30 houts of instruction in matters pertaining to 

firefighting under a program formulated and supervised by 

the chief or foreman of his volunteer fire company. 

(4) Effective July 1, 1965, no volunteer firefighter 

may receive credit for any year of membership in a volunteer 

fire company unless, throughout the year: 

(a) the company maintained firefighting equipment in 

serviceable condition of a value of $2,500 or more: and 

(b) the company or the fire district served by it was 

rated in class 5, 6, 7, 8, 9, or 10 by the board of fire 

underwriters for the purpose of fire insurance premium 

rates. 
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(5) He must have ceased to be an active member of any 

volunteer fire company, and if he applies for and receives 

pension benefits hereunder, he will not thereafter be 

eligible to become an active member of any volunteer fire 

company.• 

Section 67. Section 39-71-118, MCA, is amended to 

read: 

"39-71-118. Employee, worker, and workman defined. (1) 

The terms "employee", 11 Workman", or "worker" mean: 

(a) each person in this state, including a contractor 

other 

of an 

than an independent contractor, who is in the service 

employer, as defined by 39-71-117, under any 

appointment or contcact of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for such corporations for 

pay. Casual employees as defined by 39-71-116t3t are 

included as employees if they are not otherwise covered by 

workers' compensation and if an employer has elected to be 

bound by the provisions of the compensation law for these 

casual employments, as provided in 39-71-401(2). Household 

or domestic service is excluded. 

(b) a recipient of general relief who is performing 
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work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined above while they are on the premises of a public 

school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education approved by the state board 

of public education at designated postsecondary 

vocational-technical centers; or 

(e) an airman or other person employed as a volunteer 

under 67-2-105. 

( 2) If the employer is a partnership or sole 

proprietorship, such employer may elect to include as an 

employee within the provisions of this chapter any member of 

such partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. In the event of such election, the employer must 
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serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered, and no partner or 

sole proprietor shall be deemed an employee within this 

chapter until such notice has been given. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the insurance carrier shall 

assume a salary or wage of such electing employee to be not 

less than $900 a month and not more than 1 1/2 times the 

average weekly wage as defined in this chapter." 

NEW SECTION. Section 68. Repealer. 

39-71-104, 39-71-121, 39-71-122, 

39-71-705 through 39-71-707, 

39-71-309. 

39-71-709. 

39-71-914, 39-71-1001, 39-71-1002, 39-71-1005, 

39-71-2908, and 39-72-104, MCA, are repealed. 

Sections 

39-71-410. 

39-71-738. 

39-71-2906, 

NEW SECTION. Section 69. Extension of authority. Any 

existing authority of the department of labor and industry 

and the division of workers' compensation to make rules on 

the subject of the provisions of this act is extended to the 

provisions of this act. 

NEW SECTION. Section 70. Codification instructions. 

(1} Sections 1 and 4 are intended to be codified as an 

integral part of Title 39, chapter 71, part 1, and the 

provisions of Title 39, chapter 71, part 1, apply to 

sections 1 and 4. 

(2) SECTIONS 8 AND 52 THROUGH 57 ARE INTENDED TO BE 
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CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND 

THE PROVISIONS OF TITLE 39, CHAPTER 71, APPLY TQ SECTIONS 8 

AND 52 •rHROUGH 57, 

titl!l Sections 7 and 20 are intended to be codified 

as an integral part of Title 39, chapter 71, part 3, and the 

provisions of Title 39, chapter 71, part 3, apply to 

sections 7 and 20. 

t3tl!l Section 9 is intended to be codified as an 

integral part of Title 39, chapter 71, part 4, and the 

provisions of Title 39, chapter 71, part 4, apply to section 

9. 

t4till Sections 24 and 28 are intended to be codified 

as an integral part-of Title 39, chapter 71, part 7, and the 

provisions of Title 39, chapter 71, part 7, apply to 

sections 24 and 28. 

t5tl§j_ Sections 34 and 36 through 50 are intended to 

be codified as an integral part ot 'Title 39, chapter 71, 

part 10, and the provisions of Title 39, chapter 71, part 

10, apply to sections 34 and 36 through 50. 

t6tLil Section 63 is intended to be codified as an 

integral part of Title 39, chapter 71, part 29, and the 

provisions of Title 39 1 chapter 71 1 part 29, apply to 

section 63. 

NEW SECTION. Section 71. Severability. If a part of 

this act is invalid, all valid parts that are severable from 
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the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 72. Applicability. (1) 'Fhe 

pertiens--o£-this-aet-providing-proeeci~res-ror-reso!~tien-of 

d±~~~ee~ SECTIONS 8 AND 52 THROUGH 57 apply RETROACTIVELY, 

WITHIN THE MEANING OF 1-2-109, to all injuries and diseases, 

regardless of the date of occurrence. WITH RE~!~ 

REHABILITATION DISPUTES, SECTIONS 8 .~D 52 THROUGH 57 APPLY 

RETROACTIVELY, WITHIN THE MEANING OF l-2-109, UNLESS THE 

DIVISION HAD JURISDICTION OVER THE DISPUTE UNDER THE LAW IN 

EFFECT AT THE TIME OF INJURY. 

tit--Sect: ion:s--4 i-;--49t- -·a: nd-5 a ,-g iv± r'lq- the -d. i: vis i:o!'l -o£ 

werker~~-eomp~n~atto!'l--jtt~i~dietfo~--over--~i~p~te~--ar~eir'l9 

tt nde r ---'fit i e---39.,---ehapte !"S- ---::; i---and. ---7 ~ ,- -·- -eonee r "- i l'l1 

!."e hab+ ~it: at h..,r't 7--apply- --o!'l. iy--to--- i: 1'\;t:J t- i: e s---end---d i e:eaee ~ 

oeenrrin9-after-d~ne-39,-%9877--Bispt~tee:-over-rehabiiitaticn 

£or--in;ttries--and-disea~~e-oeettrring-prior-to-dttly-l 7 -l98T7 

may--be--brot~ght--be~ore--a--mediator---aftd---the---workers~ 

eompensatioft-eo~rto 

t3till The remaining portions of this act apply only 

to injuries, diseases, and events occurring after June 30 1 

1987. 

NEW SECTION. Section 73. Effective dates. (l) Except 
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1 as provided in subsection (2), this act is effective July 1, 

2 1987. 

3 (2) Sections 5, 53, 69, and this section are effective 

4 on passage and approval. 

-End-
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13. Page 32, line 15. 
Strike: "within such 2-year period• 
Strike: •:• 

14, Page 32, line 16. 
Strike: "(a) 
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15. Page 32, lines 17 through 19. 
Strike: •; and• on line 17 through •applicants• on line 19 

16, Page 33, line 4. 
Strike: "injuries produCing" 

17. Page 35, line 17, 
Following: line 16 
Insert: "on• 

18. Page 35, line 17. 
Following: "more" 
Strike: "tha~ 
Insert: "than" 

19. Page 36, line 4. 
Strike: ••injuries causing" 
Insert: "permanent" 

20. Paqe 36, line 5. 
Following: "disability" 
Insert: •-- impairment awards and wage supplements" 

~ 
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21. Page 36, line 16. 
Following: line 15 
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Insert: "The benefits available for permanent partial 
disability are impairment awards and wage supplements.• 

22. Page 38, line 2(). 
Strike: "subsections" 
Insert: "subsectJ.on 11 

Strike: "and (2)" 

23. Page 39, line 14. 
Following: "of" 
Strike: "he" 
Insert: "the" 

24. Page 39, line 15. 
Following: "direct" 
Strike: "a" 
Insert: "the" 

25. Page 39, line 23. 
Strike: "10" 
Insert: "30" 

26. Page 40, line 25. 
Strike: "a workers'" 
Insert: "the" 

27. Page 41, line 1. 
Following: "subsection• 
Insert: "(3) (b) (i) or• 
Following: "13) lbl Iii) • 
Strike: "or (3) lb) (iii) • 

28~ Page 41, line 4. 
Following: "subsection" 
Strike: • (3)(b) (iii) • 
Insert: • (3) (b) (iii • 

29. Page 41, line 14. 
Following: "services" 
Insert: "-- fee schedules and hospital rates" 

30. Paqe 42, line 20. 
Following: •January" 
Insert: •1 , 11 

@Jl{ 
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31. Page 43, line 2. 
Following: "January" 
Insert: "1," 

32. Page 44, line 7. 
Following: "total" 
Insert: "disabill.ty '' 

33. Page 45, line 20. 
Strike: "39-71-116" 

34. Page 46, line 4. 
Following: •and 11 

Strike: ''39-i1"'=116" 

35. Page 46, line 8. 
Following: "wage" 

,, ... __ o;a_,.. .. __ , 

Insert: "at the time of injury• 

36. Page 46, line 22. 
Following: •throuih11 

Strike: "39-71-ll • 

37. Page 49, line 2. 
Strike: "'and" 
Insert: •," 

38. Pa'le 49, line 3. 
Follow1ng: "payments" 
Insert: '', and lump-sum advance payments" 

39. Page 52, line 16. 
Following: •agree" 
Insert: "to a settlement• 

40. Page 53, line 16. 
Strike: "worker•s" 
Insert: "workers 1 " 

41. Page 53, line 19. 
Strike: "RELEASES" 
Insert: "RELEASE 6 

42. Pa9e 54, line 11. 
Following: "all lump-sum" 
Insert: "advance" 

~ @·9/0 
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43. Page 54, line 15. 
Following: "lume-surn" 
Insert: "advance•• 

44. Page 54, line 16. 
Following: "lump-sum" 
Insert: "advance" 

45. Paqe 54, line 25. 
Strike: "accident" 
Insert: "injury" 

46. Page 55, line 2. 
Strike : "ace iden t" 
Insert: •injury" 

47. Page 66, line 3. 
Strike: "services" 
Insert: "appeals" 

48. Page 67, line 15. 
Strike: "nd" 
Insert: "and" 

49. Page 68, line 13. 
Following: "a" 
Insert: "total of" 
Following: "$4,000" 
Strike: "total" 

50. Page 69, line 11. 
Strike: "and" 
Insert: "but'' 

51. Page 69, line 23. 
Strike: "services" 
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Insert: ''provider or the department of social and 
rehabilitation services" 

52. Page 70, l~ne 1. 
Following: ''provid-er" 
Insert: "the department of social and rehabilitation 

services" 

53. Page 70, line 25. 
Following: line 24 
Insert: •rehabil ita tion" 
Strike: "under this part" 
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54. Page 72, line 8. 
Following: •security" 
Insert: "in addition to the security described in 

subsection ( 1} " 

55. Page 72, line 13. 
Following: "security" 
Insert: "provided for in subsection (2)" 

56. Page 80, line 24. 
Strike: "-- limitation" 

57 .. Page 82, line 2 .. 
Following: "or" 
Insert: "by" 

58. Page 83, line 16. 
Strike: "as defined in" 
Insert: ", damage, or death as set forth in" 

59. Page 83, line 17. 
Strike: "but which" 
Insert: .,and 

60. Page 83, line 18. 
Strike: "is" 

61. Page 84, line 5. 
Strike: 11 (SiO SB2 11 

Insert: "(Si02 ) •• 

62. Page 86, line 9. 
Strike: "and" 
Insert: "or" 

63. Page 91, line 19. 
Following: "39-71-122," 
Insert: "39-71-309," 

64. Page 92, line 8. 
Following: line 7 
Insert: "(2) Sections 8 and 52 through 57 are intended 

to be codified as an integral part of Title 39, chapter 
71, and the provisions of Title 39, chapter 71, apply 
to sections 8 and 52 through 57." 

Renumber: subsequent subsections 

([!)~ 
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65. Page 93, lines 9 through 11. 
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Strike: "The" on line 9 through "disputes'" on line 11 
Insert: "Sections 8 and 52 through 57" 
Following: "apply" 
Insert: "retroactively, within the meaning of 1-2-109," 

66. Page 93, line 12. 
Following: "occurrence. 11 

Insert: "With respect to rehabilitation disputes, sections 
8', and 52 through 57 apply retroactively, within the 
meaning of 1-2-109, un~ess the division had 
jurisdiction over the dispute under the law in effect 
at the time of injury." 

67. Page 93, lines 13 though 20. 
Strike: subsection (2) in its entirety 

Renumber: subsequent subsection 
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