SENATE BILL NO. 315

INTRCDUCED BY B. WILLIAMS, THAYER, C. SMITH, DARKO, CODY,
BARDANOUVE, DONALDSON, HIRSCH, M. WILLIAMS, KOLSTAD,
PISTORIA, FARRELL, MERCER, THOMAS, WEEDING, STANG, HARPER,
RASMUSSEN, BRANDEWIE, GALT, LYBECK, NATHE, SPAETH, NORMAN,
J. BROWN, NEUMAN, KITSELMAN, BENGTSON, PECK, GILBERT,
KEATING, HARRINGTON, ABRAMS, GLASER, HAMMOND, VAUGHN,
BECK, JENKINS, GRADY, MARKS, MANUEL, HIMSL, SCHYE,
CORNE', PETERSON, WALLIN, GRINDE, SIMON,

JONES, CONNELLY, HOLLIDAY, ECK

BY REQUEST QF THE GOVERNOR

IN THE SENATE

FEBRUARY 10, 1987 INTRODUCED AND REFERRED TO COMMITTEE

ON LABCR & EMPLOYMENT RELATIONS.

FEBRUARY 21, 1987 COMMITTEE RECOMMEND BILL

DO PASS AS AMENDED. REPORT ADOPTED.

STATEMENT OF INTENT ADOPTED.

FEBRUARY 24, 1887 PRINTING REPORT.

SECOND READING, DO PASS AS AMENDED.

FEBRUARY 25, 1987 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 44; NOES, 6.

TRANSMITTED TQ HOUSE.

IN THE HOUSE

MARCH 3, 1987 INTRODUCED AND REFERRED TO COMMITTEE

ON BUSINESS & LABCR.

MARCH 27, 1987 COMMITTEE RECOMMEND BILL BE

CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 28, 1987 SECOND READING, CONCURRED IN.



MARCH 30, 1987 THIRD READING, CONCURRED IN.
AYES, 70; NOES, 29.

RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
APRIL 2, 18987 RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS
CONCURRED 1IN.

APRIL 3, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.



- s
50cth Legislature

LC 1200/01

L M s
% zfpagucqp BY

A BILL

WORKE, TION LAWS; T0 CREATE A BORRD OF INDUSTRIAL ; EV
s VI8 “ABOLISH THE WORKERS' COMPENSATION COURT Ancb?{%tl (
THE BOARD OF LAEOR APPEALS; AMENDING SECTIONS 2-15-1014,

5 719-12-401, 39-51-201, 39-51-1304, 39-51-2402, 39-51-2445
39-71-118, 39—71—11912? Y.

/
L.c¥8” " THROUGR  39-51-2407,  39-71-116,

A1r 39-71-203,  39-71-204,  39-71-401, 39-71-407, 39-71-414,, Eziahur
élz 49-71-502,  39-71-503,  39-71-605, 19-71-611 TnnoucuﬂéékddL;
' S IV 0s
13 . 39-71=614, 19-71-701  THROUGH  39-71-704,  39-71-708, -
14 /7559 71r;g0' 39-71-721, 39-71-736, 39-71-737, 39-71-74

15 39-71-803, 39-71-1003, 39-71-2106, 39-71-2902, 39—71—2905.Lﬁdﬂ/&4’

16 39-72-102, 39-72-610, 39-72-612, 39-72-613, 45-6-301,

17 50-16-311, 53-9-106, AND 53-9-131, MCA; REPEALING SECTIONS
18 2-15-1014, 2-15-1704, 39-51-305, 33-51-310, 39-51-2403,
19 39-51-2404, 39-51-240%, 39-51-2410, 39-71-104, 39-71-121,
39-71-705 THROUGH 39-71-707,

20 39-71-122, 35-71-410,

21 49-71-709, 39-71-738, 39-71-914, 39-71-1001, 39-71-1002,

22 39-71-1005, 39-71-2901 THROUGH 39-71-2909%, AND 35-72-104,
23 MCA; AND PROVIDIRNG APPLICABILITY DATES AND EFFECTIVE DATES."
24

25 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

l\}on tana Legisiative Council

1a
11
12
13

le
17
18
19
20
21
22
23
24

25

LC 1200/01

NEW _SECTION. Section 1. Declaration of public policy.
For the purposes of interpreting andrapplying Title 39,
chapters 71 and 72, the following is the public policy of
this state:

(1) It is an objective of the Montana workers'
compensation system to provide, without regard to Ffault,
wage replacement and medical benefits to a worker suffering
from a work-related injury or disease, Wage-loss benefits
are not intended tc make an injured worker whole; they are
intended to assist a worker at a reascnable cost to the
employer. Within that limitation, the wage-~locss benefit
should bear a reasonable relationship to actual wages lost
as a result of a work-related injury or disease.

{(2) A worker's removal from the work force due to a
work—related injury or disease has a negative impact on the
worker, the worker's family, the employer, and the general
public., Therefore, it 1is an objective of the workers'
compensation system to return a worker to work as soon as
possible after the worker has suffered a work-related injury
or disease.

(3) Montana's workers' compensation and eoccupational
disease 1insurance systems are intended to be primarily
self-administering. Claimants should be able to speedily

obtain benefits, and employers should be able to prowvide

coverage at reasonably constant rates. To meet these
_o- INTRODUCED BILL
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objectives, the system must be designed to minimize reliance
upon lawyers and the courts to obtain benefits and interpret
liabilities,.

{4) Title 39, chapters 71 and 72, must be construed
according to their terms and not liberally in faver of any
party.

MEW SECTION. Section 2. Board of industrial insurance
-—- allocatioen -- composition -- guasi-judicial -- salaries
-- purpose —- expenses -- rules, (1) There 1is a board of
industrial insurance.

(2) The board is allocated to the department of labor
and industry for administrative purposes only as provided in
2-15-121. However, the board may hire its own personnel.

(3) The board is composed of three members appointed
by the governor as prescribed in 2-1%5-124. However, on [the
effective date of this section], one member must be
appointed to a term ending December 31, 1990, and two
members must be appointed to terms ending December 31, 199%92.

(4) The board is designated a quasi-judicial board for
the purposes of 2-15-124. In addition to other benefits
provided state employees, each member of the board must
receive an annual salary equivalent to BO% of that of the
commissioner of labor and industry. While 1in office, a
member of the board shall devote full time to board duties

and may not engage in any other profession, occupation, or
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business.

(5} The purpose cf the board is to review and decide
disputes arising out of the workers’ compensation,
occupational disease, and unemployment 1insucance laws of
this state as provided in Title 39, chapters 51, 71, and 72.

{6) All expenditures of the becard, including but not

limited to salaries, benefits, travel expenses, rent,
equipment, and supplies, must be paid out of the workers'
compensation administration fund and the unemployment

insurance administration account of the federal special
revenue fund.

{7) The board has the authority to adopt any rules
necessary for the performance of its duties.

NEW SECTION. Section 3. Transition schedule -- terms
-- prehearing orders -- eguipment and supplies. Beginning on
[the effective date of this section]), the judge o©of the
workers' compensation court, the members of the becard of
labor appeals, the commissioner of labor and industry, and
the members of the board of jndustrial insurance shall
cooperate as follows-to assure a smooth transfer of duties,
perscnnel, equipment, and supplies:

{1) The board of industrial insurance must be
appointed and activated on [the date of passage and approval
of this sectionl}. On July 1, 1987, the department and the

becard o©f industrial insurance shall acquire jurisdiction
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over all cases not yet brought to hearing by the workers'
compensation court or board of laber appeals. The terms of
the workers' compensation judge and members of the board of
labor appeals expire when decisions have been written on all
cases Dbrought to hearing .rior to July 1, 1987, and any
other necessary business is concluded, except that the terms
expire no later than December 31, 1987. Any decision or
other business not concluded by the court or board of labor
appeals on December 31, 1987, comes under the jurisdiction
of the board of industrial insurance.

{2) The workers' compensation court and board of labor
appeals shall accept petitions and continue to conduct
prehearing proceedings through June 30, 1987. When, on July
1, 1987, the board cf industrial insurance assumes
jurisdiction over cases that have been filed with bukt not
heard by the workers' compensation court and board of labor
appeals, the parties to a case in which there have been
prehearing orders, the department, and the board of
industrial insurance are bound by the prehearing orders of
the workers' compensation court or board of labor appeals,

(3) On July 1, 1987, all equipment and supplies of the
workers' compensation court and the board of 1labor appeals
are transferred to the department. The department shall
provide staff, equipment, and supplies as necessary to che

workers®' compensation judge and the board of labor appeals
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during the transition periocd from July 1, 1987, through
December 31, 1987.

NEW SECTION., Section 4. Department to appoint hearing

examiners -— authority -- rules. (1) The department shall
appoint impartial hearing examiners te hear and decide
disputed claims as necessary for the proper administration
of chapters 51, 71, and 72 of this title. A hearing examiner
hearing disputes arising under chapter 51 must be appointed
in accordance with merit system principles.

(2) No person may participate on behalf of the
department in any case in which he is an interested party.
The department may designate an alternate to serve in the
absence or disqualification of a hearing examiner.

{(3) Department hearing examiners may administer oaths
or affirmations, 1issue subpoenas and compel testimony as
provided in 2-4-104, provide for discovery, requlate the
schedule and course of hearings, and direct parties to take
part in prehearing conferences.

{4) The department may adopt such rules as are
necessary to provide for procedures before the hearing
examlners.

NEW SECTION. Section 5. Jurisdiction. (1) Department
hearing examiners have Jjurisdiction over a dispute:

{a) arising under chapter 51 of this =title after

remedies provided therein have been exhausted; and
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(b) arising under chapters 71 and 72 of this title
concerning benefits, except if a provision in chapter 71 or
72 gives the division of workers’ compensation original
jurisdiction.

(2) The division of workers' compensation has
jurisdiction over a dispute:

(a) arising under chapters 71 and 72 not concerning
benefits; or

(b) if a specific provision of chapter 71 or 72 gives
the division original jurisdiction.

{3) An appeal is to the board, whether from an order
or determination of the division of workers' compensation or
from a decisicn of a department hearing examiner.

(4) (a) The board has continuing jurisdiction over all
prior orders of the department hearing examiners and of the
board issued under chapters 71 and 72 of this title. It may
modify a prior order for good cause and on a showing by the
claimant or insurer that the conditions or circumstances of
the claimant have changed.

(b) Under chapters 71 and 72 of this title the board
may, on petition of a claimant or an insurer showing that
the claimant's disability has changed, review, diminish, or
increase the benefits awarded by the workers' compensation
judge prior to January 1, 1988, or received under a

settlement agreement entered into prior te July 1, 19B7.
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NEW SECTION. Section 6. Decision of hearing examiner
-— appeal ~-- evidence. (1) {(a) In a case arising under

chapter 51 of cthis title regarding unemployment insurance, a
hearing examiner, after a hearing, shall promptly make
findings of fact and conclusions of law and on the basis
therecf affirm, modify, or reverse the determination or
redetermination.

(b) The hearing examiner shall furnish to each party a
copy of the decision and supporting findings of fact and
conclusions of law.

(c} The decision is final wunless a party initiates
further review under [section 7] within 10 days after notice
of the decision was mailed to the party's last-known
address. This period may be extended by the board for good
cause.

(2) ta} In a case arising under chapter 71 or 72 of
this title regarding workers' compensation and occupational
disease linsurance, the parties may pursue mediation under
[section 23] or the hearing examiner may refer Lthe parties
for such mediation. If mediation does not occur, the hearing
examiner, after a hearing, shall promptly make findings of
fact, conclusions of law, and a proposed order that must be
furnished to each party.

{(b) The proposed order is final and binding unless a

party initiates further review under [section 7] within 20
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days after notice is mailed to the last-known address of the
party. This period may be extended by the board for goed
cause.

{3) In a hearing before a hearing examiner, the comman
law and statutory rules of evidence do not apply.

{4}y (a) In all cases, findings of fact must be based
exclusively on the evidence in the record and on matters
officially noticed, If findings of fact are set forth in
statutory language, they must be accompanied by a concise
and explicit statement of the wunderlying facts supporting
the findings.

{b) Each conclusion of law must be supported by legal
authority, a reasoned opinion, or both.

NEW SECTION. Section 7. Appeal to board. (1) (a) An
interested party who 1is dissatisfied with a decision of a
hearing examiner, or of the division of workers'
compensation 1f the division has initial jurisdiction, may
appeal to the board.

{b} The department or division of workers'
compensation shall promptly transmit to the board all
reccrds pertinent to the appeal.

{2) The board must confine its review to the record
hefore the hearing examiner or the division, except that the
board may allow a party to present addicicnal evidence 1if

the board finds:
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{(a) the additional evidence is material; and

{b) there was a good reason for the party's failure to
present the ocffered evidence to the hearing examiner or the
division.

[3) The board may remand a case to the department
hearing examiner or the division if the beard finds that
further proceedings ar that level are appropriate.

(4) The Dbocard may reject the conclusions of law and
interpretation of administrative rules of the hearing
examiner or division but may not reject or modify the
findings of fact unless it determines from the review of the
record and states with particularity in the order that the:

ta) findings were not based on competent substantial
evidence; or

(b) the proceedings on which the findings were based
did no: comply with essential requirements of law,

{5} When the board renders a decision and furnishes a
copy of the decision to each party and to the department or
the division, the decision is final unless a party requests
a rehearing within 10 days or initiates judicial review
within 30 days of the date the final decision was mailed to
the party's last-known address,

NEW SECTION. Section 8. Finality of board's decision
-~  judicial review. (1) In the absence of an appeal as

provided in [section 7], a decisicn of the board is final 30

-10-
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Gays after the date of mailing the decision to the party’'s
last~known address,

(2) {a) Within 30 days after the date of mailing of
the board's final decision, a party may seek judicial review
of the decision by bringing an action in the district court
cf the county in which the party resides. On its own motion,
the department, division of workers' compensaticn, division
of unemployment insurance, or board must be made a par-ty.

(b) The petition must be served on the commissioner
and all interested parties in the manner provided in the
Montana Rules of Civil Procedure, which require under Rule
4D(2)(h}) that a copy be served on the attorney general.

(3] Except as provided in subsection (2), the
provisions of Title 2, chapter 4, part 7, apply to a
judiclal review proceeding.

NEW SECTION. Section 9. Witness fee. A witness
subpoenaed pursuant to this part is allowed a fee at a rate
fixed by the department or board. In the case of a dispute
arising under chapter 51 of this title, such fee is a part
cf the expense of administering that chapter. In the case of
a dispute arising under chapter 71 or 72 of this title, the
fee must be paid by the party subpoenaing the witness unless
costs are awarded to a claimant as provided in those
chapters.

NEW SECTION. Section 10. Workers' compensation and
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occupational disease claims -- increase in award for
unreasonable delay or unreasonable refusal to pay. (1) If,
in the case o¢of a workers' compensation or occupational
disease claim, an insurer unreasonably delays or
unreasonabiy refuses payment either prior tc or subseguent
to the issuance of an order, the hearing examiner, beoard, cr
court may increase by a 20% penalty the amount of
compensation benefits due a claimant between the time
compensation benefits were delayed or refused and the date
of the order granting a claimant compensatjon benefirs.
This penalty may be imposed only once for the same period.

(2) The hearing examiner, board, or court shall
determine the 1ssue of unreascnable delay cr unreasonable
refusal to pay. Such finding may constitute good cause to
rescind, alter, or amend an order, decision, or award
previously made to add the penalty provided herein.

(3) A finding of unreasonableness under this section
does not constitute a finding that the insurer acted in bad
faith or violated the unfair trade practices provisions of
Title 33, chapter 18.

Section 11. Secticon 39-51-201, MCA, is amended to
read;

"39-51-201. General definitions. As used in this
chapter, unless the context clearly requires otherwise, the

following definitions apply:
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{1) "Annual payroll" means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) "Base period” means the first four of the last
five completed calendar quarters immediately preceding the
Eirst day of an individual's benefit year. Hcwever, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four quarters cof the last Five
quarters preceding the disability iE a claim far
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

(3) "Benefits” means the money payments payable to an
individual, as provided in this chapter, with respect to his
unemployment .

(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit

year snall be 53 weeks if filing a new valid claim would
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result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established wuntil the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable under the unemployment law of the paying state.

(5) "Board" means the board of rabar-appeals-provided

for-itn-Pitite-2;-chapter-i5;--pare——-1F7 industrial insurance

[6) "Calendar quarter"” means the period of 3
cansecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "Contributions" means the money payments to the
state unemployment insurance fuua required by this chapter
but does not include assessments under 39-51-404(4).

(8) "“Department” means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) YEmploying unitc” means any individual or
crganization, including the state government, any of its
political

subdivisions or instrumentalities, any

partnership, association, trust, estate, joint-stock
company, insurance company, OF corperation, whether domestic

or foreign, or the receiver, trustee in banktuptcy, trustee

or successor thereof, or the legal representative of a
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deceased person which has or subsequent to January 1, 1936,
had in its employ one or more individuals performing
services for it within this state, except as provided under
subsections (8) anrd (9) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
te be employed by such employing unit Eor the purposes of
this chapter, whether such individual was hired or paid
directly by such employing wunit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{l1l) "Fund” means the unemployment insurance Ffund
established by this chapter to which 311 contributions and

payments in lieu of contributions are required and from
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which all benefits provided under this chapter shall be
paid.

(12) "Gross mlsconduct” means a criminal act, other
than a violation of a motor vehilcle traffic law, for which
an individual has been ccnvicted in a criminal court or has
admitted or conduct which demonsitrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or nis employer.

{13} "Hospital" means an institution which has been

licensed, certified, or approved by the state as a hospital.

(14} (a) "Institurion of higher education”, Eor the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having

a certificate of graduaticoen Ffrom a high scheel or the
recognized equivalent of such a certificate:

{ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it

awards a bachelor's or higher degree or provides a program

which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful

employment in a recognized occupation; and

{iv) is a public or other nonprofit institution.

-16-
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(b) Notwithstanding any of the foreqoing provisions of
this subsecticn, all colleges and universities in thls state
are institutions of higher education for purposes of this
parc.

{15) "State" includes, in addition ta the states of the
United States cf America, the District of Columbla, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

(16) "Unemployment insurance administration fund" means
the unemployment insurance administration fund established
by this chapter from which administrative expenses under
this chapter shall be paid.

{(17) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash wvalue of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term "wages"™ does not include:

{i} the amount of any payment made to or on behalf of
an employee by an employer on account of:

[A) retirement;

(B) sickness or accident disability;
(C) medical and hospitalization expenses in connection
717_
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with sickness or accident disability: or

(D) death:

(ii) remuneration paid by any ccounty welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

{18) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

(19} An individual's "weekly benefit amocunt" means the
amount of benefits he would be entitled to receive for 1
week of total unemployment.”

Section 12. Section 39-51-1304, MCA, is amended to
read:

"35-51-1304. Lien for payment of unpaid contributions
-- levy and execution. Unpaid contributions have the effect
of a judgment against the employer, arising at the time the
contributions are due. The department may issue a lien
setting farth the amount of contributions due and accrued
interest and directing the clerk of the district court of
any county of the state to enter the certificate as a
judgment in the docket pursuant to 25-9-301. After the due
process requirements of 39-51-1109 and 39-5:-2483 [section
61 have been satisfied, the department may enforce the
judgment pursuant to Title 25, chapter 13, except that the
department may enforce the Judgment at any time within 10

years of the creation of the lien.”
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Secticon 13. Section 39-51-2402, MCA, is amended to
read:

"39-51-2402, 1Initial determination -- redetermination
-- appeal. {1) A representative designated by the department
and hereinafter referred to as a deputy shall promptly
examine the clalm and, on the basis of the facts found by
him, shall either determine whether or not such claim is
valid and, if valid, the week with respect to which benefits
shall commence, the weekly benefit amount pavable, and the
maximum duraticon thereof or shall refer such claim or any
guestion involved therein to an-appeala-referee a hearing
examiner who shall make hts a decision with respect thereto
in accordance with the procedure prescribed in 39-51-2463
[section 6]. The deputy shall promptly notify the claimant
and any other interested party of the decision and the
reasons therefor.

(2) The deputy may for good cause reconsider his
decision and shall promptly notify the claimant and such
other interested parties of his amended decision and the
reasons therefor.

(3) No determination or redetermination ©of an initial
or additional claim shall be made under this section unless
5 days' notice of the time and place ¢f the claimant's
interview for examination of the claim is mailed to each

interested party.
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(4) (a) A dexerminaticn or redetermination shati-be
deemed is Final unless an interested party entitled to
notice thereof applies for reconsideration of the
determination or appeals therefrom within G&--daya--after
detivery-of-such-netifireation-or-within-7 10 days after such
notification was mailed to his the party's last kncwn
address, provided that such period may be extended for gcod

cause.

(b) Any appeal must be made to a department hearing

examiner."”

Section l4. Section 39-51-2405, MCA, is amended to
read:

"39-51-2405. Prompt payment of claims. (1)
Notwithstanding any provision in 39-51-2402 or--39-5i-2464,
benefits shall be paid promptly in accordance with a
determination or redetermination wunder 39-51-2402 or the
decision of an--appeais--referee a hearing examiner, the
board, or a reviewing court under--35-5:-2484 upon the
issuance of such determination, redetermination, or decision
regardless of the pendency of the period to apply for
reconsideration, file an appeal, or petition for judicial
review thué-is—provided—wéth-respecb—bhereta—in*SBMSi—idei,
as the case may be, or the pendency of any such application,
filing, or petition, unless and until such determination,

redetermination, or decision has been modified or reversed
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by a subsequent redetermination or decision, in which event
benefits shall be paid or denied for weeks of unemployment
thereafter in accordance with such modifying or reversing
redetermination or decision.

(2) If a deputy's determination or redetermination
allowing benefits is affirmed in any amount by an--appeats

referse a hearing examiner or by the board or if a decision

of an-appeais-referee a hearing examiner allowing benefits

is affirmed in any amount by the board, such benefits shall
be paid promptly regardless of any further appeal or the
disposition of such appeal and no injunction, supersedeas,
stay, or other writ or process suspending the payment of
such benefits shall be issued by the becard or any court.
Benefits shall not be paid for any weeks of unemployment
involved in such modification or reversal that begins after
such final decision.”

Section 15. Section 39-51-2406, MCA, 1is amended to
read:

"39-51-2406. Continuing jurisdiction o©f department
over claims. The department shall have continuing
jurisdiction over all claims filed for benefits to revise,
modify., alter, cancel, and amend all orders, findings, and
determinations made therein at any time and shall not lose
such jurisdiction unless and until the jurisdiction of such

claim and subject matter thereof has been taken by a court
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of competent jurisdiction in a proceedings prcceeding filed
therein as provided for in subsectionas-t24-threugh-{t6}-of
39-5%-2418 [section 8]."

Section 16. Section 39-51-2407, MCA, is amended to
read:

"39-51-2407. Procedure for disputed claims to be
prescribed by regulation. The manner in which disputed
claims shall be presented, the reports thereon required from
the claimant and from employers, and the conduct of hearings

by and appeals to hearing examiners shall be in accordance

with reguiations rules prescribed by the department &r--the
bemrd for determining the rights of the parties, whether or
not such reguiatrons rules conform to common law or
statutory rules of evidence and other technical rules or
procecaure.”

Section 17. Section 39-71-116, MCA, is amended to
read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest

whole dollar number and must be adopted by the division of
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workers' compensation prior tc July 1 of each year.
(2} "Beneficlary" means:

ta) & surviving wife-or-husband spouse living with or

legally entitled to be supported by the deceased at the rime

of injury;
(b) an unmarried child under the age of 18 years;

{c) an wunmarried c¢hild under the age of 25 22 years

who 1s a full-time student in an accredited school or 1is

enrolled in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury:

(e) a parent who 1is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined 1in
subsections (2){(a) through (2)(d) of this section, exists);
and

{f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiary,
as defined in subsections {2){a) through (2){e) of this
section, exists).

{3) "Board"” means the board of industrial insurance

provided for in [section 2].
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t3¥({4) "Casual employment" means employment not in the
usual course of trade, business, profession, or occupaticn
of the employer. Any-person—hanttng-or-assiating-in--khacting
of---sugar--hests--ar--graing;—-in--ease--of-—emergencyr;--is
considered-engaged-in-casumt-emplioyment-

t43(5) "Child" includes a posthumous child, a
dependent stepchild, and a child legally adopted prior to
the injury,-and-an-iltegitimate-chiid-tegitimtzed--prior—-te

the-tnjury.

(6) "Days" means calendar days, unless otherwise
specified.

{7) “Department'" means the department of labor and
industry.

t5¥(8) "Division” means the division of workers'
compensation of the department of laber and industry

provided for in 2-15-1702.

+63(9) "Fiscal year" means the periocd of time between
July 1 and the succeeding June 30.

t#}--“Husband®-or-‘widower!-means—-onty-—a—-huaband--eor
widewar--1iving--with-or-itegaliy-entitied-to-be-supperted-by
the-deceased-at-the-time-of-her-injury=

+6>(10) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the industriai

tnsurance--acceunt state compensation insurance fund under
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compensaticon plan No. 3, or the wuninsured employers' fund
provided for in part 5 of this chapter.

+9¥{11) "Invalid" means one who is physically eor
mentally incapacitated.

{(12) "Maximum healing” means the status reached when a

worker is as far restored medically as the permanent

character of the work-related injury will permit.

£38¥(13} "Order" means any decision, rule, direction,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.

t::¥(14) "Payroll™, "annual payroll®”, or M"annual
payroll for the preceding year™ means the average annual
payroll of the employer for the preceding calendar year or,
if the employer shall not have operated a sufficient or any
length of time during such calendar year, 12 times the
average monthly payroll for the current year; provided, that
an estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to Dbe adjusted by additional
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.

+323(15) "Permanent partial disability" means a
condition resulting--from-injury-as-defined-in-this-chaptes
that-resntts-in-the--actuni--itoss--sf--earnings—-or--earning

eapabiltty--tess~-than--tetat--that-extsts-after—-the-injured
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worker—is-as-far-reatored-as-the-parmanent-character-of—--the
injuries——witi--permits-—Disabitity-—-shati-be-supperted-by-a

prepondarance-of--madieat——evidences, after a worker has

reached maximum healing, in which a worker:

{a) has a medically determined physical restriction as

a result of an injury as defined in 39-71-119; and

(b) is able to return to work in the worker's job pool

pursuant to one of the options set forth in [section 511 but

suffers impairment or partial wage loss, or both.

£33+(16) "Permanent total disability™ means a condition
resulting from injury as defined in this chapter that
resuits-in-the-ltoas-eof-actuni-earnings-or-earning-capabiiity
that-exists-after-the-injured-worker-is-as-far--restored--as
the--permanent--character—-of--the--injuries-witi-permit-and
whieh-resuits-in-the-worker-having-no-reassonabie-prospect-af
finding-regutar-emptoyment-of-any-kind-in-the--normat--iabor
market---Disabitity-shati-be-supported-by-g-preponderance-aof

medicai~evidences, after a worker reaches maximum healing,

in which a worker is unable to return to work in the

worker's job pool after exhausting all coptions set forth in

[section 51].

t243{17) The term “physician" includes "surgecon" and in
geither case means one authorized by law to practice his
profession in this state.

t15¥(18) "The plant of the employer" includes the place
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of business of a third person while the employer has access
to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

t36¥(19) “"Public corporation” means the state or any
county, municipal corpcration, schosl district, city, city
under commission form of government or special charter,
town, or village.

t37¥(20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

t38+(21) "Reasonably safe tools and appliances" are
such tools and appliances as are adapted to and are
reasonably safe for use for the particular purpose for which
they are furnished.

£394(22) "Temporary total disability" means a condition
resulting Cfrom an injury as defined in this chapter that
results in total loss of wages and exists until the fnjured
worker is-as-far-restored-as—-the-psrmansnt-character-of-the
tnjuries-witi-permit:—A-worker-shati-be-patd-temporary-totatl
disability--bBenefitsa——-during-—-a---reascnabie---period---of
retraining-~Disabitity-shati-be-supperted-by-a-prependerance

of-meditcal-evidanee reaches maximum healing.

{20}-4Hagesi--meana-the-average-gress-earnings-received

by-the-employee-at-the-time-of--the--tnjury--for--the--usual
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hours--of—-emp}ayment——in—*a-weekTAand—overtime~i:-nat-to-be
conaideredr-Sick-leave--benefita-~accrued--by--empioyees--of
pubiicA—corporationsr-—as—deEined—by—subsecbion—flﬁf—cf—thr:
sartion;-are-considered-wagess

+211-SHife-or-twidowli-—means-——onty--a--wife--or--widew
t+ving--with—-—-er-—tegaliy--entitited--to--be-supperted-by-the
deceased-at-the-time-ecf-the-injary<

t223(23) “"Year", wunless otherwise specified, means
calendar year."

section 18. Section 39-71-1189, MCA, is amended tc
read:

"39-71-119. Injury er-indmred and accident defined.
(1) "Injury” or "injured" means:

t+t3--a-tangible-happening-of-a-traumatte-nature-from-an
unexpected-—cause--s=--unusual--strain--resuiting--in-eicher
externat--ar——internal-—-physicat--harm--and--such-~--physicat
candition--as--a——resglt-therefrom-and-exclivding-drassase-net
traceabie-te-injuryr;-except-as-provided-in-subsectron-t24-of
this-sections:

fE}-—cardicvn:cuiar———or———pnimcnary——-or--—reapirutery
dimansas——contracted-—-by--a--patd--firrefighter-empioyed-by-a
municipatity;-viltiager-or-£fire—district-aa-a-reguiar--member
af--a--lawfoliy--established-fire-departmenty-which-diseases
are-caused-by-sverexertion-tn-times-ef-stress-or--danger——in

the--esurse--af--pis-—employment-by-proximate-exposure-or-by
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eumuiative-exposure-over-a-period-of--4--years--or--more--to
heaty-—smcke;--chemicat-fumes;-ar-other-toxic—gaseas—Nething
herein-shati-be--construed--to--exciunde~-~any--other--warking
person—--who---suffers---a---cardiovascular;--puimenary;--sr
respiratory-disease-whitie-in-the-course--and--scope——-of—-hisa
empiayments

{a) dinternal or external physical harm to the body;

{b) damage to prosthetic devices or appliances, except

for damage to eyeglasses, contact lenses, dentures, or

hearing aids; or

t3¥{c) death resuiting-frem-injury.

{2) An injury is caused by an accident. An accident

{(a) an unexpected traumatic incident;

(b) identifiable by time and place of occurrence;

(c) identifiable by member or part of the body

affected; and

td)} caused by a specific event on a single day or

during a single work shift.

{(3) "Injury" or "injured™ does not mean a physical or

mental condition arising from:

(a) emotional cor mental stress; or

(b) a nonphysical stimulus or activity.

{4) "Injury" or "injured" does not include a disease

that is not caused by an accident.
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{(5) A cardiovascular, pulmonary, respiratary, or other

disease, cerebrovascular accident, or myocardial infarction

suffered by a worker while in the course and scope of

employment is an injury only if the accident is the primary

cause of the physical harm in relation te other factors

contributing to the physical harm."

NEW SECTION. Section 19. Wages defined. (1) "Wages"
means the gross remuneration paid in money, or in a
substitute for money, for services rendered by an employee.
Wages include but are not limited to:

(a) rcommissions, bonuses, and remuneration at the
reqular hourly rate for overtime work, holidays, vacations,
and sickness periods;

(b) board or lodging if it constitutes a part of the
employee's remuneration, based on the actual value of the
board, lodging, rent, or housing; and

(c) payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement.

(2) Wages do not include:

{a) employee travel expense reimbursements or
allowances for meals, lodging, travel, and subsistence;

{b) special rewards for individual invention or
discovery;

{¢) tips and other gratuities received by the employee
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in excess of those documented to the employer for tax
purposes;

(d) contributions made by the employer to a group
insurance or pension plan: or

(e} wvacation or sick leave benefits accrued but not
paid.

{3} For compensation benefit purposes, the average
actyal earnings for the four pay pericds immediately
preceding the injury are the employee‘'s wages, excepb 1if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the employee’s
wages are the hourly rate times the number of hours in a
week for which the employee was hired to werk; or

(b} for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant’'s employment history with the employer, in which
case the insurer may use additional pay periods.

Section 20. Section 39-71-203, MCA, is amended to
read:

"39-71-203, Powers of ‘division -- rules. (1) The
division is hereby vested with full power, authority, and
jurisdiction to do and perform any and all things, whether
herein specifically designated or in addition thereto, whieh
that are necessary or convenient in the exercise of any

power, authority, or Jjurisdiction conferred upon it under
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this chapter,

(2) The division may adopt rules to carry out the

provisions of this chapter."

Section 21. Section 39-71-204, MCA, 1is amended to
read:

"39-71-204. Rescission, alteration, or amendment by
division of its orders, decisicns, or awards ---iimitation
-- effect -- appeal, (1) Exeept-as--previded-—in-—-subseection
t2y7-the The division shali-have has continuing jurisdiction
over all its crders, decisions, and awards and may, at any
time, upon notice, and after opportunity to be heard is
given to the parties in interest, rescind, alter, or amend
any such order, decision, or award made by it wupon good
cause appearing therefor.

t2y—-Phe--diviston—-or-—the-werkera'-cempensatrion—3udge
shall-nat-have-power-to-rescind;-attery-or-amend-—-any--£finat
sattlement--or-award-of-compensation-mere-~than-4-years-after
the-same-has-been—-approved--by——-the--diviston---Rescindings
atteringy--or--amending-a-final-sattiement-within-the-4-year
period-shati-be-hy-agreement-beewesn-—the-—ciaimant--and--the
tnaurer;--if--the-ciaimant-and-the-insurer-cannot-agreay-the
disptute-shail-be-censidered-a-dispute-for-which-the-workerst
compensation-judge—has—-Jurisdietion-te-make-a-determinations
Except-as--provided——in--35-71-2908;--the~-division-——or--the

workersi—-compensation--judge-—-shatri--not—-have-the-power-to
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tescind;-attery-or-amend-any-—-order-—appreving--a--futi--and
finai-compromise-settiement-of-compensattons

t3¥(2) Any order, decision, or award rescinding,
altering, or amending a prior order, decision, or award
shati-have has the same effect as original orders or awards.

{3) If a party is aggrieved by a division order, the

party may appeal the dispute to the board under [section

71."

NEW SECTICN. Section 22. Filing true claim -=
obtaining benefits through decepticn or other fraudulent
means -- criminal penalty. (1) A person filing a claim under
this chapter Vor chapter 72 of this title, by signing the
claim, affirms the information filed is true and correct to
the best of that person's knowledge.

{2) A person who obtains or assists in obtaining
benefits toc which the person 1is not entitled under this
chapter or chapter 72 of this title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal
proceedings against the persan.

NEW SECTION. Section 23. Disputes -- jurisdiction --
evidence -- settlement requirements -- mediation. (1) A
dispute concerning benefits arising under this chapter or
chapter 72 must be brought before a department hearing
examiner as provided in chapter ! of this title. However, a

party may simultanecusly request division mediation under
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subsectioh {6).

(2) A dispute arising under this chapter that does not
concern benefits or a dispute for which a specific provision
of this chapter gives the division jurisdiction must be
brought before the division.

(3) An appeal from a decision by a department hearing
examiner or from a division order must be to the board under
[sectian 7).

{4) The common law and statutory rules of evidence do
not apply in a case brought to hearing before the division.

{5} Except as otherwise provided in this chapter,
before a party may bring a dispute before a hearing
examiner, the parties shall attempt to settle as follows:

(a) The party making a demand shall present the other
party with a specific written demand that contains
sufficient explanation and documentary evidence to enable
the other party to thoroughly evaluate the demand.

{b} The party receiving the demand shall respond in
writing within 15 working days of receipt. If the demand is
denied in whole or in part, the response shall state the
basis of the denial.

(c) A party may move to dismiss a petition if it does
nat comply with this subsection.

(d) ©Nothing in this subsection relieves a party of an

cbligation otherwise contained in this chapter.
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(6) (a) Simultaneously with petitioning the department
for resolution of a dispute, parties may pursue mediation by
the divisien.

(b} If at any time a party cbjects to mediation, the
mediation process must be terminated.

{c) Proceedings before a hearing examiner are
suspended pending the mediation process.

(d} The divisien and department shall promulgate
procedures to ensure prompt communication and coordination
between those agencies in a case in which a party or hearing
examiner requests mediation.

NEW SECTION. Section 24. Financial incentives to
institute safety programs. The state compensation insurance
fund, plan No. 3, and private insurers, plan No. 2, may
provide financial incentives to an employer who implements
a formal safety program. The insurance carrier may provide
to an employer a premium discount that reflects the degree
of risk diminished by the implemented safety program.

Section 25. Section 39-71-401, MCA, is amended to
read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection {2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as

defined in 39-71-118. An employer who has any employee in
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service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3, Every
employee whose employer is bound by the Workers®
Compensation Act 1s subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless the emplov elects coverage for these
employments under this chap.::. and an insurer allows such an
election, the Workers' Compensation Act does not apply :=c
any of the fcllowing employments:

fa) household and domestic employment;

[b) c¢casual employment as defined in 39-71-116¢3¥
except-employmene-of-a-voltunteer-uander-67-2-185;

(c) employment of members of an employer’'s family
dwelling in the employer's household;

(d) employment of sole proprietors or working members
of a partnership ether-than-those-who-consider—themseives-or
hotd--themseives—-out-as—independent-contrastora-and-whe-are
not-contracting-far-agricuoiturat-services-to-be-performed-on
a——farm--or-—-ranch;—-or-—for--broker-—or--satesman--services
performed-—under--a--ttecanse--issued--by-the-bsard-of-reazty
regutatieny-er-for-services-as-a-direct-—-setter—-engaged--in
the--sate-of-conaumer-products-ta-cuseromers-primariiy-in-the

home, except as provided in subsection (3):

{e) employment of a broker or salesman performing
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under a license issued by the board of realty regulation;

(f) employment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home:;

te¥(g) employment for which a rule of liability for
injury, occupaticnal disease, or death is provided under the
laws of the United States;

t£3{h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

tg¥(i) employment with any railroad engaged in
interstate commerce, except that railrcad construction work
shati-be is included in and subject to the provisions of
this chapter;

th¥(j) employment as an official, including a timer,
referee, or judge, at a schoocl amateur athletic event,
unless the perscn is otherwise employed by a school
district.

{3) A sole proprietor, or a working member of a
partnership who holds himself out or considers himself an
independent contractor, and--who--is--pae--caneraceing--for
agricunlturai-servicea-to-be-performed-on-a-farm-sr-ranchy-or
for--broker--or--satesman-services-performed-under-a-iticense
iasged-by-the-board-sf-reatty-regetationy-sr-for-aervices-as
a-direct-seiler-enqeged-in-the-sate-of-consumer-produecta-—-to

eustomers-——primarity--in--the--heme nust elect to be bound
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personally and individually by the provisions of
compensation plan MNo. 1, 2, or 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contracter and precludes the applicant from
obtaining benefits under this chapter.

(4) {a) B private corporation shall provide coverage

for its officers and other employees under the provisions of

compensation plan No. 1, 2, or 3. However, pursuant to such

rules as the division promulgates and subject in all cases

to approval by the division, an officer of a private

corporation may elect not to be bound as an employee under

this chapter by giving a written notice, on a form provided

by the division, served in the following manner:

i) if the employer has elected to be bound by the

provisions of compensaticn plan No. 1, by delivering the

notice to the board of directors vf the employer and the

division; or

{ii) if the employer has elected to be bound by the

provisions ¢f compensation plan Ne. 2 or 3, by delivering

the notice tc the board of directors of the employer, the
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division, and the insurer.

{b) If the employer changes plans or insurers, the

officer's previous election is not effective and the officer

shall again serve notice as provided if he elect$ not to be

bound.

{c) The appeointment or election of an employee as  an

officer of a corporation for the purpose of excluding the

employee from coverage under this chapter dces not entitle

the officer toc elect not to be bound as an emplovee under

this chapter. In any case, the officer must sign the notice

required by subsecticon (4)(a) under cath or affirmation, and

he is subject to the penalties for false swearing under

45-7-202 if he falsifies the notice.

t43¥(5) Each employer shall post a sign in the
workplace at the locations where notices to employees are
normally posted, informing employees about the employer's
current provision of compensation insurance. A workplace is
any location where an emplcoyee performs any work-related act
in the course of employment, regardless of whether the
location is temporary or permanent, and includes the place
of business or property of a third person while the employer
has acecess to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the

divigion, distributed through insurers or directly by the
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division, and posted by employers in accordance with rules
adopted by the division. An employer wha purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."

Section 26. Section 39-71-407, MCA, 1is amended to
read:

*39-71-407. Liability of insurers -- limitations. (1)
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinafter provided, to an
employee of an employer it insures who receives an injury
arising out of and in the course of his employment or, in
the case of his death from such injury, to his
beneficiaries, if any.

(2) (a) An insurer is liable for an injury as defined

in 39-71-119 if the claimant establishes it is more probable

than not that:

{1} a claimed inijury has occurred:; or

{(ii) a claimed injury aggravated a preexisting

condition.

(b) Proof that it was medically possible that a

claimed injury occurred or that such claimed injury

aggravated a preexisting condition is not sufficient to

establish liability.

(3) An employee who suffers an injury or dies while

traveling is not covered by this chapter unless:

-40-



10
11
12
i3
14
15
186
17
18
19
20
21

22

24

25

LC 1200/01

(a) (i) the employer furnishes the transportation or

the employee receives reimpursement from the employer for

costs of travel, gas, oil, or lodging as a part of the

employee’'s benefits or employment agreement; and

(ii) the travel is necessitated by and on behalf of the

employer as an_inteqral part, or condition, of the

employment; or

{(b) the travel is required by the employer as part of

the employee's job duties.

{4) &n employee is not eligible for benefits otherwise

payable wunder this chapter if the employee's use of alcochol

or drugs not prescribed by a physician contributed to the

cause of the injury or death. However, if the employer had

knowledge of and failed to attempt tc stop the employee's

use of alcohol or drugs, this subsection does not apply."

Section 27. Section 39-71-414, MCA, is amended to
read:

"39-71-414. Subrogation. (1) If an action is
prosecuted as provided for in 39-71-412 or 39-71-413 and
except as otherwise provided in this section, the insurer is
entitled to subrogation for all compensation and benefits
paid or to be paid under the Workers' Compensation Act. The
insurer's right of subrogation is a first lien on the claim,
judgment, or recovery.

(2) (a) If the injured employee intends to institure

-1~

-3 ~ -8

10
11
12
13
14
is
16
17
18
19
20

22
23
24

25

LC 1200/01

the third party action, he shall give the insurer reasonable
notice of his intention to institute the action.

{b) The injured employee may request that the insurer
pay a proportionate share of the reasonable cost of the
action, including attorneys' fees.

(c} The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

(d) If the injured employee or the employee's personal
representative institutes the action, the employee is
entitled to at least one-third of the amount recovered by
judgment or settlement less a proportionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

(3) 1If an injured employee refuses or fails to
institute the third party action within 1 year from the date
of injury, the insurer may institute the action in the name
of the employee and for the employee's benefit or that of
the employee's persconal representative. If the insurer
institutes the action, it shall pay tc the employee any
amount received by judgment or settlement which is in excess
of the amounts paid or to be paid under the Workers'

Compensation Act after the insurer's reasonable costs,
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including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

{4} An insurer may enter into compromise agreements in
settlement of subrogation rights.

(5) If the amount of compensation and other benefits
payable under the Workers' Compensation Act have nct been
Eully determined at the time the employee, the employee's
heirs or perscnal representatives, or the insurer have
settled in any manner the action as provided for in this
section, the division shall determine what propertion cf the
settlement shall be allocated under subrogation. The
division's determination may be appealed toc the workesst
compensation-gudge board.

(6) (a) The insurer is entitled to full subrogation

cights wunder this section, even though the claimant is able

to demonstrate damages  in excess of the workers'

compensation benefits and the third-party recovery combined.

The insurer may subrogate against the entire settlement or

award of a third party claim brought by the claimant or his

personal repregentative, without regard to the nature of the

damages.

{(by If no survival action exists and the parties reach

a settlement of a wrongful death claim without apportionment

of damages by a court or jury, the insurer may subrogate

against the entire settlement amount, without regard to the
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parties' apportionment of the damages, unless the insurer is

@ party to the settlement agreement."

Secrtion 28. Section 39-71-502, MCA, is amended to
read:

"33-71-502. Creation and purpose of uninsured
employers' fund. There is created an uninsured employers'
fund. The purpose of the £fund 1is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received if the employer had been

properly enrolled under compensation plan No. 1, 2, or 3,

except as provided in 39-71-503(2}."

Section 29. Section 39-71-503, MCA, is amended to
read:

"39-71-503. aAdministration of fund. (1) The division
shall administer the fund and shall pay all proper benefits
to injured employees of uninsured employers.

{2) Proper--asurpiuses--and--reserves-shati-be-kept-for

the-fund- Surpluses and reserves shall not be kept For the

fund. The division shall make such payments as it congiders

appropriate as funds become available from time to time. The

payment of weekly disability benefits takes preference over

the payment of medical benefits., No lump-sum paywents of

future projected benefits, including impairment awards, may

be made from the fund. The board of investments shall invest

the moneys ©f the fund. The cost of administration of the
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fund shall be paid out of the money in the fund."

Section 30. Section 39-71-605, MCA, is amended to

read:

"39-71-605. Examination of employee by physician --
effect of refusal to submit to examination -- report and
testimony of physician -- cost. (1) (a) Whenever in case of

injugy the right to compensation under this chapter would
exist in favor of any employee, he shall, upon the written
request of his-empieyer-or the insurer, submit from time to
time to examination by a physician or panel of physicians,
who shall be provided and paid for by such employer——es
insurer, and shall likewise submit to examination from time
to time by any physician or panel of physicians selected by
the division er-any-member-or-examiner-or-reaferea-theressf,

{b) The request or order for such examination shall
fix a time and place therefor, due regard being had ko the
convenience of the employee and his physical condition and
ability to attend at the time and place fixed. The employee
shall be entitled to have a physician present at any such
examination. So 1long as the employee, after such written
request, shall fail or refuse to submit to such examination
or shall in any way obstruct the same, his right to
compensation shall be suspended. Any physician or panel of
physiclans employed by the--employery; the insurers or the

division who shall make or be present at any such
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examination may be required to testify as ta the results
thereof.

(2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of his the
injury or disability, if any, the division, at the reguest
of the claimanty-empieyers or insurer, as the case may be,
shall require the claimant to submit to such examination as
it may deem desirable by a physician or panel of physicians
within the state or elsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute, The
physician or panel of physicians making the examination
shall file a written report of findings with the division
for its wuse in the determination of the controversy
involved. The division shall pay the physician or panel of
physicians for the examination and shall be reimbursed by
the party who requested it.

{3) This section dces not apply to impairment

evaluations provided for in {[section 39]."

Section 31. Section 39-71-611, MCA, is amended to
read:

"39-71-611. <Costs and attorneys' fees payable on
denial of claim or termination of benefits later found
compensable. in-the-event-an-insurer-dentes-timbiltety-for--a

ctaim-—-for—-compensation-or-terminates-comnpenaaticn-benefits
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and-the-ctaim-ta-tater-addndged-compensabie-by-the— -workarst
compensattsn——judge—-ar-—on-—appeat;--the--insurer-shaii-pay
reasanable-costs-and-attorneys'-feea-as-earabiished--by--the

workersl-—compensation--judges {1) The insurer shall pay

reasonable costs and attorney fees as established by the

hearing examiner, board, or court if:

{a} the insurer denies liability for a «c¢laim Ffor

compensation or terminates compensation benefits;

{b} the claim is later adjudged compensable by the

hearing examiner, board, or court; and

{c) the hearing examiner, board, cor court determines

that the insurer's actions in denying liabillity or

terminating benefits were unreasconable.

{2) A finding of unreascgnablenéss against an insurer

made under this section does not constitute a finding that

the insurer acted in bad faith or violated the unfair trade

practices provisions of Title 33, chapter 18."

Section 32. Section 39-71-612, MCA, is amended to
read:

"39-71-612. Costs and attorneys' FEees that may be
assessed against an empleyer--or insurer by-—-workerst

compensation—-judge. (1) If an employer-or insurer pays or

tendera submits a written offer of payment of compensation
under chapter 71 cor 72 of this title but controversy relates

tc the amount of compensation due, the cage is brought
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before the workersi-—-compensation--judge hearing examiner,

board, or court for adjudication of the controversy, and the
award granted by-the-judge is greater than the amount paid
or tendarmd offered by the empioyer-sr insurer, a reasonable
attorney's fee and costs as established by the workerst

esmpensation—-4$udge hearing examiner, board, or court 1f the

case has gone to a hearing may be awerded--by--the-—judge

assessed against the insurer in addition to the amount of

compensaticn.
£2}3--Whan-an--atterney’s--fee-—ts--awarded--againse--an
amptoyer--or-insurer-under-this-section-there-may-be-further
assessed-mgatnst-the-empleyer-or-insurer--reasonable--costsy
feea;-—and-—-miteage--for--necessary--witnesses—-attending--a
hearing—on~the*ciaimant*s—beha}Er~Bobh~the—nece:siby—for—the
witneaa-gnd-the-reassnabianess—af-the-fees-muse-be-—appraved
by-tha-werkersi-compensation-judger

(2) An award of attorneys' fees and costs under

subsection {1) may only be made if it is determined that the

actions of the insurer were unreasconable., Any written offer

of payment made 30 days or more before the date of hearing

must be considered a valid offer of payment for the purposes

of this section.

{3) A finding of unreasconableness against an insurer

made under this section does not constitute a finding that

the insurer acted in bad faith or violated the unfair trade
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practices provisions of Title 33, chapter 18.,"

Section 33, Section 39-71-6131, MCA, 1is amended to
read:

"39-71-613. Regulation of attorneys' fees -
forfeiture of fee for noncompliance. (1) When an attorney
represents or acts on behalf of a claimant or any other
party on any workers' compensation claim, the attorney shall
submit to the division a contract of employment, con a form

provided by the division, stating specifically the terms of

the fee arrangement between the attorney and the claimant.

{2) The administrator of the division may regulate the
amount of the atterney's fee in any workers' compensation
case. In regulating the amount of the fee, the administrator
shall consider:

{a) the benefits the claimant gained due to the

efforts of the attorney;

{b) the time the attorney was required to spend on the
casez;

{c) the complexity of the caser; and

(d) any other relevant matter the administrator may
consider appropriate,

(3) If an attorney violates a provision of this
section, a rule adopted under this section, or an ocrder
fixing an attorney's fee wunder this section, he shall

forfeit the right to any fee which he may have collected or
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been entitled to collect."

Section 34. Section 39-71-614, MCA, is amended to
read:

"39-71-614. Calculation of attorney fees -
limitation. {1) The amount of an attorney's fee assessed
against an empleyer-sor insurer under 39-71-611 or 39-71-612
must be based exclusively on the time spent by the attorney
in representing the claimant on the issues brought before
the--wsrkersl--compensation-~judge to hearing. The attorney

must document the time spent and-give-the--decumentation——to

the--4udge, but the hearing examiner, board, or court is not

bound by the documentation submitted.

{2) The judge hearing examiner, board, or court, shall

determine a reasonable attorney fee and assess costs. He--ia
not--bound-by-the-decumentation-submitted-te-him+s The hourly
fee-the-judge-appiies rate applied to the time spent must be
based on the attorney's customary and current hourly fee
rate for legal work performed in this state, subject to a

maximum established by the division.

t2¥({3) This section does not restrict a claimant and
an attorney from entering into a contingency fee arrangement
under which the attorney receives a percentage of the amount
of compensation payments received by the claimant because of
the efforts of the attorney. However, an amount equal to any

fee and costs assessed against an empioayer-or insurer under
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39-71-611 or 39-71-612 and this section must be deducted
from the fee an attorney is entitled to from the claimant
under a contingency fee arrangement.”

NEW SECTION. Section 35. Employer not to terminate
worker for filing claim -- preference —- jurisdiction over
dispute. (1) An employer may not use as grounds for
terminating a worker the filing of a claim under this
chapter or chapter 72 of this title,

{(2) 1If an injured worker is capable of returning tc
work within 2 years Erom the date of injury and has received
a medical release to return to work, the worker must be
given a preference over new hires for a comparable position
that becomes vacant within such 2-year period if:

{a) the position 1is consistent with the worker's
physical condition and vocational abilities; and

(b) the worker is substantially equally qualified as
other applicants.

(3) This preference applies only to employment with
the employer for whom the employee was working at the time
the injury occurred.

{4) The division, department, and board do not have
jurisdiction to administer or resolve a dispute under this
section., Exclusive jurisdiction is with the district court.

Section 36. Section 39-71-701, MCA, is amended to

read:

-5]1-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1200/01

"39-71-701. Compensation for injuries producing

temporary total disability. (1] Subject to the limitaticgn in

39-71-736, a worker is eligible for remporary total

disability benefits when the worker suffers a total loss of

wages as a result of an injury and until the worker reaches

maximum healing.

(2) The determination of temporary tctal disability

must be supported by a preponderance of medical evidence,

t3y(3) Weekly compensation benefits for injury
producing totat temporary totral disability shall be 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed $ii8~beginning
duty-17-1973--Beginning-Juty-i;--13Fé7-—the--maximum--weckiy
cempensation--benefits--shatt-not-exceed the state's average

weekly wage. Potat--tempormary Temporary total disability

bepefits shall be paid for the duration of the worker's

temporary disability. The weekly benefit amount may not be

adjusted for cost of living as provided in 39-71-702(5).

¢23(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to

be calculated from the date of the disability social
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security entitlement.

{5) Notwithstanding subsecticn {3), beginning July 1,

1987, through June 30, 1989, weekly compensation benefits

for temporary total disability may not exceed the state's

average weekly wage of $299 established July 1, 1986."

Section 37. Section 39-71-702, MCA, is amended to
read:
*39-71-702. Compensation for tnjuriea———-proedueing

permanent total permanent disability. (1) If a worker is no

longer temporarily totally disabled and is unable to return

to work due to  injury, after exhausting all options set

forth in (section S1), the worker is eligible for permanent

total disability benefits. Such benefits must be paid for

the duration of the worker's permanent total disability,

subject to 39-71-710 and [section 62].

(2) The determination of permanent total disability

must be supported by a preponderance of medical evidence.

t33{3) Weekly compensation benefits for an injury

produecing--totai——-permanent resulting in permanent total

disability shall be 66 2/3% of the wages received at the
time of the injury. The maximum weekly compensation benefits
shall not exceed the state's average weekly wage. Peeal
permanent-disabtiity-benefits-shatt-be-paid-for-the-duration
of-the-workeris-totat-parmanent-disabitieys

t2+{4) In cases where it is determined that periodic
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disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(5) A worker's benefit amount must be adjusted for a

cost-of-1living increase on the next July 1 after 104 weeks

of permanent total disability benefits have been paid, and

each succeeding July 1. A worker may not receive more that

10 such adjustments. The adjustment must be the percentage

increage, if any, in the state's average weekly wage as

adopted by the division over the state's average weekly wage

adopted for the previous year, or 3%, whichever is less.

{6) HNotwithstanding subsection (3), beginning July 1,

1987, through June 30, 1989, the maximum weekly compensation

benefitg for permanent total disability may not exceed the

state's average weekly wage of $299 established July 1,

Section 3B. Section 39-71-703, McA, 1is amended to
read:

"314-71-703. Compensation for injuries causing partial
disability. (1) Weekly--ecompensatioen--benefits-—-for--injury

producing--partiai-disabiiity-shati-be-66-2/3%-af-the-actuanl
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dimimution-in-the--workeris--sarning--capacity--measured——in
doitarey-—-subject--to--a--maximum--weekiy--compensation——-af
one-haif-the-stateis-average-weekiy-wages
t2}--The-compensation-shaii-be-paid-during--the--periad
cf—disabi}ityr—not—exceeding7-however7—Sae—ueeks—in—ease:-of
partiai---disabitityr---Howevery--compensation--for--partiat
disabéiéby—resu}ting-frcm~thc—~ioss—-of-—er——injury—-te——aﬂy
member--shall--not--be-payablie-for-a-greater—number-sf-wesks
than-ia-specified-in-39-71-765-for-the-tess-ef-—the-—-members

A worker who has reached maximum healing and is not eligible

for permanent total disability benefits bput whc has a

medically determined physical restriction as a result of a

work-related injury may be eligible for an impairment award

and wage supplement benefits as Follows:

{a) The following procedure must be folleowed for an

impairment award:

(i) Each percentage point of impairment is compensated

in an amount equal to 5 weeks times 66 2/3% of the wages

received at the time of the injury, subject to a maximum

compensation rate of one-haif of the state's average weekly

wage.

(ii) When a warker reaches maximum healing, an

impairment rating is rendered by an impairment evaluator as

provided for in [section 39]. Impairment benefits are

payable beginning the date of maximum healing.
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{iii) An impairment award may be paid biweekly or in a

lump sum, at the discretion of the worker. Lump sums paid

for impairments are not subject to the requirements set

forth in 39-71-741, except that lump-sum conversions for

benefits not accrued may be recouped by the insurer as set

forth in 39-71-741(3}. Benefits not accrued may be reduced

to pregent value at the rate set forth by the division in

39-71-741(3)(b).

(iv} If a worker beccmes eligible for permanent total

disability benefits, the insurer may recover any lump-sum

advance paid to a c¢laimant for impairment, as set forth in

39-71-741(3). Such right of recovery does ngt apply to

lump-sum benefits paid for the period prior to claimant's

eligibility for permanent total disability benefits.

(v} 1If a worker suffers additional injury, an

impairment award payable for the additional injury must be

reduced by the amount of a previous award paid for

impairment to the same part of the body.

{b) The following procedure must be followed for a

wage supplement:

{i) A worker must be compensated in weekly benefits

equal to 66 2/33% of the difference between the worker's

actual wages received at the time of the injury and the

wages the worker is qualified to earn in the worker's dob

poel, subject to a maximum compensation rate of one-half the
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state's average weekly wage.

{ii) Eligibility for wage supplement benefits begins at

maximum healing and terminates at the expiration of 500

weeks minus the number of weeks for which a worker's

impairment award is payable, subject to 39-71-710. A

worker's failure to sustain a wage loss compensable under

subsection (1)(b) (1) does not extend the period of

eligibility. However, if a worker becomes eligible for

temporary total disability, permanent total disability, or

total rehabilitation benefits after reaching maximum

healing, the eligibility period for wage supplement benefits

is extended by any period for which a worker is compensated

by those benefits after reaching maximum healing.

{2) The determination of permanent partial disability

must be supported by a preponderance of medical evidence.

{3) Notwithstanding subsections (1) and (2), beginning

July 1, 1987, through June 30, 1989, the maximum weekly

compensation benefits for permanent partial disability may

not exceed $149.50, which is one-half the state's average

weekly waqge established July 1, 1986."

NEW SECTION. Section 39, Impairment evaluation -
ratings. (1) The division shall appoint impairment
evaluators under division rules that set forth the
gualifications of evaluators and the location of

examinations. An evaluator must be a physician 1licensed
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under Title 37, chapter 3. The division may seek nominations
from the board of medical examiners.

(2) An impalrment rating:

(a) is a purely medical determination and must be
rendered by an impairment evaluator after a claimant has
reached maximum healing:

{(b) must be based on the current edition of the Guides
to Evaluation of Permanent Impairment published by the
American medical association; and

() must be expressed as a percentage of the whole
person.

{31) The procedure for obtaining an impairment rating
is as follows:

(aj On request of the claimant, insurer, or treating
physician, the division shall direct a claimant to an
evaluator for a rating. The evaluator shall:

{i) evaluate the claimant to determine the degree of
impairment, if any, that exists due to the injury; and

(ii} submit a report to the division, the claimant, and
the insurer.

(b} (i) Unless the following procedure is followed,
the insurer shall begin paying the impairment award, if any,
within 310 days of the evaluator's mailing of the report.

(ii) Either the claimant or the insurer, within 15 days

after the date of mailing of the report by the Ffirst
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evaluator, may request that the claimant be evaluated by a
second evaluator. If a second evaluation is requested, the
division shall direct the claimant to a second evaluator,
who shall determine the degree of impairment, if any, that
exists due to the injury.

(iii) The reports of both examinations must be
submitted to a third evaluator, who may also examine the
claimant or seek other consultation. The three evaluators
shall consult with one another and then the third evaluatar
shall submit a final report to the division, the claimant,
and the insurer. The final report must state the degree of
impairment, if any, that exists due to the injury.

(iv) Unless either party disputes the rating in the
final report as provided in subsection (%), the Iinsurer
shall begin paying the impairment award, if any, within 45
days of the date of mailing of the report by the third
evaluator,

(4) The cost of an impairment evaluator is assessed to
a worker's insurer, except that the cost of obtaining the
final report of the second and third evaluator is asasessed
tc the requesting party.

(3) A party may dispute a final impairment rating
rendered under gubsection (3)(b)(iii) by filing a petition
with a hearing examiner within 15 days of the evaluator's

mailing of the report,
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{6 An impairment rating rendered under subsection (3)
is presumed correct. This presumption is rebuttable.

Section 40. Section 39-71-704, MCA, 1is amended to
read:

"39-71-704. Payment of medical, hospital, and related
gservices. (1) In addition to the compensation provided by
this chapter and as an additional benefit separate and apart
from compensation, the following shall be furnished:

(a) After the happening of the injury, the insurer
shall furnish, without limitation as to length of time or
dollar amount, reascnable services by a physician or
surgeon, reasonable hospital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained,

{b) The insurer shall replace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids, and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment.

{2) A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hosgpital services, shall be established
ananually by the workers' compensation division and become
effective in January of each year. The maximum fee schedule

must be adopted as a relative value fee schedule of medical,
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chiropractic, and paramedical services, with unit values to¢
indicate the relative relationship within each grouping of
specialties. Medical fees must be based on the median fees
as billed to the state compensation insurance fund during
the year preceding the adoption of the schedule. The
division shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers musat
use to pay for services under the schedule, and the method
of determining the median of billed medical fees. These
rules shall be modeled on the 1974 revision of the 1969
California Relative Value Studies.

[{3) Beginning January 19848, the division shall

establish rates for hospital services necessary for the

treatment of injured workers. Approved rates must be in

effect for a pericd of 12 months from the date of approval.

The division may coordinate this ratesetting Ffunction with

other public agencies that have similar responsibilities.

(4) Notwithstanding subsection (2), beginning January

1, 1988, and ending January 19390, the maximum_fees payable

by insurers must be limited to the relative value fee

schedule established in January 1987, Notwithatanding

subsection (3), the hogpital rates payable by insurers must

be limited to those set in January 1988, until December 31,

lgag.n

Section 41. Section 39-71-708, MCA, is amended to
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read:

*39-71-708. Compensation for disfiqurement. {l1) The
division may award proper and equitable indemnity benefits
tor serious face, head, or neck disfigurement, not to exceed
$2,500, in addition to any-other-indemnity benefits payable
under 38-31-3857-39-7%-7867y-or-39-71-767 39-71-703,

(2} No payment under this section shall be in lieu of
the separate benefit of medical and hospital services and or
of any benefits paid under 39-71-701 for temporary total
disability."

Section 42, Sectien 39-71-710, MCA, is amended to
read:

"39-71-710. Termination of teotai--disabiliey benefits
upon retirement. (1) If a claimant is receiving totai

disability or rehabilitation compensation benefits and the

claimant reecetves—-retirement is eligible to receive social

security retirement benefits er-disabitity--secciai--seeurity
benefita--paid-—to--the--claimant--are--converted--by-law-to
retirement~-benefits, the claimant is considered to be
retired and--ne--tonger--in-the-open-imbar-market. When the
claimant is considered retired, the liability of the insurer

is ended for payment of aueh wage supplement, permanent

total, and rehabilitation compensation benefits. Phias

section—does——not——appiy——tef~permaneﬁt—-partiai——disabiiity

benefitss--Medical--benefits—-are--expressiy-reserved-to—the
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eratmants However, the insurer remains liable for temporary

total disability benefits, any impairment award, and medical

benefits,

(2) If a claimant who is eligible to receive social

security retirement benefits and is gainfully employed

suffers a work-related injury, the insurer retains liability

for temporary total digability benefits, any impairment

award, and medical benefitg.”

NEW SECTION. Section 43. Benefits not due while
claimant is incarcerated. A claimant is not eligible for any
disability or rehabilitation compensation benefits while the
claimant is incarcerated as the result of conviction of a
felony. The insurer remains liable for medical benefits. No
time limit on benefits otherwise provided in this chapter is
extended due to a period of incarceration.

Section 44. Section 39-71-721!, MCA, is amended to
read:

"39-71-721. Compensation for injury causing death -
limitation. (1) {a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceasedy-as-the-case-may-be7; is entitled
tc the same compengation as though the death occurred
immediately following the injurys——but--the--peried--during
whiCh—-bhe*—deuth-—benef&t——i:——paid~aha}i—be—reduced—by-the

periodvduring-er—for—which-compensation~—waa--puid—*for‘~the
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infury. A beneficiary's eligibility for benefits commences

after the date of death.

(b) The insurer is entitled to recover any

overpayments or compensation paid in a lump sum to a worker

prior to death but not yet recouped. The insurer shall

recover such payments from the beneficiary's biweekly

payments as provided in 39-71-741(3).

{2) To beneficiaries as defined in subsections-—{t2}ta}

through---¢2}¢d}——--0f~---39-31-136 39-71-116(2)(a) through

39-71-116(2)(d), weekly compensation benefits for an injury
causing death are computed--at 66 2/3% of the decedent's
wages. The maximum weekly compensation bemefits benefit may
not exceed the state's average weekly wage. The minimum
weekly compensation for-desth benefit is 50% of the state's
average weekly wage, but in no event may it exceed the
decedent's actual wages at the time of hia death.

(3) To beneficiaries as defined in subsections-—-{2{tey

and-{2}tE}-0£-39-31~236 39-71-116{2)(e) and 39-71~116(2)(£),

weekly benefits must be paid to the extent of the dependency
at  the time of the injury, subject to a maximum of 66 2/3%
of the decedent's wages. The maximum weekly compensation may
not exceed the state's average weekly wage.

(4) If the decedent leaves no bheneficiary as defined
in 39-71-116(2), a lump-sum payment of $3,000 must be paid

to the decedent's surviving parent or parents.
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(S) If any beneficiary of a deceased@ employee dies,
the right of such beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a wideow--or
widewer--for-—life--or-uneil-remarriager-and-in-the-event-of
remarriage;—2-years!-henefits-must-be-paid-in—-a-tump-sum--to

the--widow-—-er~-witdewers surviving spouse for 500 weeks

subsequent to the date of the deceased employee's death or

until the spouse's remarriage, whichever occurs first. After

benefit payments cease to a surviving spouse, death benefits

must be paid to beneficiaries, if any, as defined in

39-71-116(2)(b) through 39-71-116(2)(d).

(6) In all casges, benefits must be paid to
beneficiaries, as defined in 39-71-116(2).

{(7) Benefits paid under this section may not be

adjusted for ccst of living as provided in 39-71-702.

(8) Notwithstanding subsections (2) and {3), beginning

July 1, 1987, through June 30, 1989, the maximum weekly

compensation benefits for injury causing death may not

exceed the state's average weekly wage of $299 established

July 1, 1986. Beginning July 1, 1987, through June 30, 1989,

the minimum weekly compensation for injury causing death

shall be $149.50, which is 50% of the state's average weekly

wage established July 1, 1986, but in no event may it exceed

the decedent's actual wages at the time of death."”

Section 45, Section 3%-71-736, MCA, is amended to

-65~

w

o [+ ~ an

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1200/01

read:

"39-71-736. Compensation -- from what date paid. {1)
{a) No compensation may be paid for the first 5 6 days loss
of wages due to an injury. If-loss-eof-wages-continuves-for
more—than-5-daysr-compensation-shati-be-paid-from-—-the--date

of——-indurys A claimant is eligible for compensation starting

with the 7th day of wage loss.

(b} However, separate benefits of medical and hospital
services shall be furnished from the date of injury.

{2) For the purpose of this section, an injured worker

is not considered to have a wage loss if the worker is

receiving sick leave benefits, except that each day for

which the worker elects to receive sick leave counts 1 day

toward the 6-day waiting period.”

Section 46. Section 39-71-737, MCA, 1is amended to
read:

*39-71-737. Compensation to run consecutively -
exceptions. (1) Compensation shall run consecutively and not
concurrently, and payment shall not be made for two classes
of disability over the same period except that indemnity
benefits-~under--39-71-3685--through--39-71-708-and-temporary
totai—-disabitrty-~benefits--may-—-be---patd---concurrentiys
Howevar;-~subject——-to——-the--provisions--of--39-71-741;--this
section-doas—net-prevents

tay—-the--payment-—sf-——a——tump-sum--advance--settiement
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againae-——pfeﬁected———Euture——-permanent—~pare§a}——indemnity
benefits—whiie-—a——ciaimcnt——£s~—receivéng-—temparary—-totai
disabiitty-benefits--or
fb?——a-settiement-of-a-combiaation~of—di€ferent—cinsaes
of-diaahitity-benefita-into-a-tump-sum-er-inte-a-comhination
of-peritodic-and-tump-sum-payments=x
f?}——A-—controvetsy——betneen--a-ciuimnntvand—an-énsurer
regarding-a-settiement-authorized-undar-this——sectian——is—~a
dispute-—fcr——uhich——the—nworkers*-~eompenaation-—judge«—has

juriadiction-to-make-a-determinations impairment awards and

auxiliary rehabilitation benefits may be paid concurrently

with other classes of benefits, and wage supplement and

partial rehabilitation benefits may be paid concurrently.™

Section 47. Section 39-71-741, MCA, is amended to

read:
"39-71-741. Compromise settlements and lump~sum
payments -- division-approvel-required limitation. +¢:}——Phe

biweekiy——pnyments——provide&——Eor--én—~this——chapter——may4be
converbed7-in—whoie~or—in—patt7——into——a~—iump~snmw—payment7
Regardleasﬂ—af-the—dnte—ef-the—injury-er—of—u—prior‘iump—aum
parment;—a—iump—snm-conversion—of—permunent——totai-*biveek}y
paymenes——avafded——or——paid—aEter—Apri}—i57—19857~must—equui
the—e:timaeed—preaeat—vaiue—oE-bhe-—totai—-unpnid——permanent
totui——biueekiy—vpayments7~aasumiﬂq—inbefe:t—at—?%—per—yearr

compounded—annualiy7—-uniesa——the——cunverséon——improves--the
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Einanciﬁl——eondition——of--the*—worke:—or—his—beneficiaryr—as
provided-in-subsection-{2ytbyv-if-the-estimated-duration—-of
the-—compansatisn-pertod-ta-the-remaining-trife-expeceancy-of
the-ciaimant-or-the-claimantiz—-peneficiary;--the--remaining
tife-—expectancy-must-be-determined-by-using-the-most-recent
table-of-tife-axpectancy-tn-years-as-published-by-ehe-United
Statesnational-center-for-heatth-statisticas
{2¥--Fhe-conversion-can-onty-be-made-upon--the--written
application-—-of---the---injured---worker—--ar—-the--worker's
benefictarys-—-with-—-the--concurrence-—of--the——insurery--and
apprevai--of--the-—conversion-respa-in-the-disevetton-of-the
diviston-as-te-the-amount-of-the-tump-sum--payment—-and--the
advisabitity-of-the-conversions—it-its—presumed-that-biweakly
payments—-—are--in--the--beat--interests-of-the-worker-or-his
benefictaryr-Fhe-appreval-or—award-of-a-lump sum-—ceoenversien
by--the--division-or-the-workers!l-compensation-judge-must-be
the-exception;-not-the-ruier-anéd-may-be-gtven--onty—-z2f--the
worker--sr--his-heneficiary-demonstrates-that-hia-abititty-to
sustain-himself-financiatiy-is-more-probabte-with-a-whote-or
partiai-lump-sum-conversion-than-with-the-biweekiy--payments
and—--his--other-avatiabite-resourcesr-The-folitowing-procedare
muat-be-used-by-the-divisten-and-the—-workers!l--compansaktian
judge--itn-—determining--whether--a--iump—-sum--conversion--of
permanent--totat-—-biweekly—-payments--wiiti--be--approved--or

awardeds
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tat-—-FPhe—-differance--between—-the—-present—-discounted
vatue-of-a-itump-sum-and-the-future--vaine--of-—the--biweekty
paymenta-—cannot——be--the--onty--grounds--for--approving--or
awarding-a-iump-sum—canversions
tb)—-A-lump-sum-cenversion-that-impreves-the--financiat
condition--of--the-worker-ar-his-beneficiary-over-what-wanid
have-been——reassnably--expected-—had--che--worker--not--been
tnjured——or--dited-—can--be--approved--sr-awarded-enly-+f-+he
tump-sum-conversion-is-ltimited-+to-the-purchase-price-te—--the
tnsurer——of--an——annntty-that-woutd-yietd-an-amount-equai—te
the-biweekiy-benefita-payabie-sver-che-estimated-duration-of
the-compensation-periods-Phe-worker-or-his-banefictary—-must
demonstrate-—-the~~financiat--conditien--that-wouid-have-been
reasenabiy-expectedr--taking--into-—consideration--his--agey
educationy—-work-experience;-and-probabie-4ob-promotiona-and
pay-itnereasess
tet--if-the-exiating-detinguent--or--cutstanding--debts
afe—uaed—as-gtounds—for—a—}ump—aum—coﬁversionv-the—worker—or
his-—beneficitary--muat-demenstrate-throngh-a-debt-management
pian-that-a-inmp—-sum--for--that--purpese-—is--—necassary--teo
sestain-himsetf-financialiy:
tdy-—If-—a--business--venture--is-used-as-grounda-fer-a
tump-sum-conversiony-the--worker--or--his--benefictary--must
demenatrate-throngh-a-business-plan-that-a-iump-sum-for-that

purpose--is—-necessary--te-sustain-himaelf-£financiatiy---Fhe
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business-ptan-must-at-iteast-~-show—-the--feasibitity-—of-~the
bBusinens;—given-the-market-conditiona-itn-the-intendad-market
areay-—and--the--cash--that--wtit--be—-avaiiabie-te-him-on-a
biweekliy-basis--after—--start-up--costs--and--other-—business
expenses—-are-considered-throvghout-the-expected-1ife-of~the
ventures
t3}--Ff-the-divisron--findas-—-that--an--apptication--for
iump-sum-—-cenversion-—does-—not—-adequately--demanscrate-the
mbtitty-of-the-worker-or-his-beneficiary-to-sustain—-himsaif
£inanciaiiys-—the--diviston--may--ordery--at--the-——insureris
expenser--financiair-——medreakry--vecationali-——rehabiiitation;
educational;——-or—-asther--evaluative--sendites—-to-~determine
whether-a~iomp-sum—conversion-ts-in-the-best-tntereat-of-the
worker-or-his-benefictaryr
t4y-—-Fhe--division--has--£fuli--power;--authority;-——and
4nrisdietion——to-—ailtew--and--approve--compromises-of-ciaima
under-this-—chapters—-All--settiements-—-and--compremises—-eof
cempensation--provided-—-in-this-chapter-are-void-withount-the
approvat-of-the-divistons-Approvat-of-the-diviston—-muat-—-be
in--writings-——Phe--division--shaii--directiy--netify--every
ctaimant-of--any-~-diviston—-order--approving--or--denying--a
claimantis-settiement-or-compromise-of-a-ctaims
tSy-—A--eontroversy--between--a-ctaimant-and-an-insurer
reqarding-the-cenversion-of-biweekiy-payments-—-itnto--a--iump

sum-—-is-—-conaidered--a--dispute--£far--whieh--the--workerst
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eompenantion-judge—has-jurisdiction-to-make-a-determinations

(1} Tf a claimant and an_insurer dispute the compensability

of an injury, they may enter into a compromise and release

settlement. In such case, the insurer may make payment in a

lump sum without meeting the requirements set forth in

subsection (2). A compromise and release settlement may not

be reopened by the division, department, board, or court.

After the insurer's initial acceptance of liability for a

claim, a claim may not be compromised and released.

{2) Permanent total disability benefits may be

converted to a lump-sum payment. The total of all lump-sum

payments to a claimant may not exceed $20,000. A conversion

may only be made upon the written application of the injured

worker with the concurrence of the insurer. Approval of the

lump-sum payment rests in the discretion of the division.

The approval or award of a lump-sum payment by the division,

board, or court must be the exception. Tt may be given only

if the worker has demonstrated financial need that:

(a) relates to the necessitieg of life or a

self-employment venture as set forth in {section 62}; and

(b) arises subseguent to the date of accident or

arises because of reduced income as a result of the

accident.

(3 (a) An dinsurer may recoup any lump-sum payment

amortized at the rate established by the division, prorated
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biweekly over the projected duratiom of the compensation

period.
(b) The rate adopted by the division must be based on

the average rate for United States l0-year treasury bills in

the previous calendar year, rounded to the nearest whole

number.

{c) If the projected compensation period is the

claimant's lifetime, the life expectancy must be determined

by using the most recent table of 1ife expectancy as

published by the United States national center for health

statistics.

(4) The division has _full power, authority, and

jurisdiction to allow and approve compromise settlements or

lump-sum payments agreed to by workers and insurers, All

such compromise settlements and lump—sum payments are void

without the approval of the division. Approval by the

division must be in writing. The division shall directly

notify a claimant of a division order approving or denying a

claimant's compromise or lump-sum payment.
b

(5) Subject to [section 23], a dispute between a

clajmant and an insurer reqarding the conversion of biweekly

payments intc a lump-sum payment is considered a dispute for

which a_ hearing examiner has jurisdiction to make a

determination. If an insurer and a claimant agree to a

compromise and release settlement under subsection (1) or to
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a lump-sum payment under gubsection {2) but the division

disapproves, the parties may requesat the board to review the

division's determination.

{6) In addition to providing information to the

division prior to division approval, a worker must agree, as

a condition of receiving a lump-sum payment, to provide any

information regarding the expenditure of the lump-sum

payment as the division may from time ko time request.™

Section 48. Section 39-71-803, MCA, is amended to
read:

"39~71-803, Occupational deafness distinguished Ffrom
traumatic loss of hearing. Occupational deafness as herein
provided is distinguished from traumatic loss of hearing,
which is-governed-by-tha-apecific-1oss-achedute-provided-for

*+n~39-71-%685 may be compensated under parts 7 and 10 of this

chapter."
NEW SECTION. Section 49. Definitions. As used in this

chapter, the following definitions apply:

(1) "Board of rehabilitation certification" means the
nonprofit, independent, fee-structured organization that is
a member of the national commission for health certifying
agencies and that is eatablished to certify rehabilitation
practitioners.

(2) "Disabled worker" means one who has a medically

determined restriction resulting from a work-related injury
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that precludes the worker £from returning to the job the
worker held at the time of the injury.

{3) "I.W.R.P." means an individualized, written
rehabilitation program prepared by the department of sacial
and rehabilitation services,

{4) "“Rehabilitation benefits" means benefits provided
in [sections 59 through €1] and 39-71-1003.

{5) "Rehabilitation provider" means a rehabilitatiocn
counselor, other than the department of social and
rehabilitation  services, certified by the board for
rehabilitation certification and designated by the insurer
to the division.

{(6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services tc
assist a disabled worker to retura to work.

{(7) {a) "Worker's job poel"” means those jobs typically
available for which a worker is qualified, c¢onsistent with
the worker's age, education, vocational experience and
aptitude and compatible with the worker's physical
capacities and limitaticens as the result of the worker's
injury. Lack of immediate job openings is not a factor to
be considered.

(b) A worker's 3job pcol may be either 1local or
statewide, as follows:

(i} a local job is one either in a central city that
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has within its economically integrated geographical area a
population of less than 50,000 or in a city with a
population of more than 50,000 as determined by the
division; or

{ii) a statewide job is one anywhere in the state of
Montana.

Section 50. Section J9-71-1003, MCA, is amended teo
read:

"39-71-1003. Eligibility for vocational rehabilitaticn

expenses benefits--cnder~-chapter--not--mffected-~——e- other
expenses--payable. Phe-sligibiitty-of-any-injured-werker—ta
recetve-other-benefitas-under-the-Workeral--~Eompenaation-~Act
+8--in--no--way--affected--by-~his-entrance-npon-a-course—of
vocationai--rehabititation--aa-—-herein—-providedr-—-A--person
undergoing--vocationat-rehabititation-must-be-paid-temporary
totali-disnbility-benefitsr-in-addition-thereto;—~ha--may—--~be
patdry-upon-the-certification-af-the-department-ef-socinl-and
rehabiirtation-services-from-funds-herein-provideds

ti)--his--actuni-and-neceasary-travel-expenses-from-hts
pitace-of-residence-to-the-ptace-of-training-and-returns

t2}~-his-tiving-expenses-white-in-training-in-an-amount
not-in-exceas-of-§58-per-weekr—and

t3¥--his-expenaes-for--tuition;--basksy--and--necessary
equipment-in-training-

Upon _certification by the department of social and
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rehabilitation services, a disabled worker may be paid

yvocational rehabilitation expenses Erom funds provided in

39-71-1004, in addition to benefits payable wunder the

Workers' Compensation Act.”

NEW SECTION., Section 51. Rehabilitation goals and
options. (1) The goal of rehabilitation services is to
return a disabled worker to work, with a minimum of
retraining, as socon as possible after an injury cecurs.

{2) The first appropriate option among the following
must he chosen for the worker:

{a} return to the same position;

{b) return to a modified position;

{c) return to a related occupation suited to the
claimant's education and marketable skills;

(d} on-the-job training:;

(e) short-term retraining program (less than 24
months);

() long-term retraining program (48 months maximum);
or

(g) self-employment.

(3) Whenever possible, employment in a worker's local
job pool muat be considered and selected prior to
consideration of employment in a worker's statewide job
pool,

NEW SECTIOH. Section 52. Rehabilitation services --
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required and provided by insurers and the department of
social and rehabilitation services. (1)} Rehabilitation
services are required for disabled workers and may be
initiated by:

(a) an insurer by designating a rehabilitation
provider and notifying the division;

(b) the division by requiring the insurer to designate
a rehabilitation provider; or

(¢) a disabled worker through a request to the
division. The division ghall then require the insurer to
degignate a rehabilitation provider.

(2) Rehabilitation services provided under this part
must be delivered:

(a} through a rehabilitation counselor certified by
the board of rehabilitation certification;

{b) by a vocational rehabilitation counselor employed
by the department of social and rehabilitation services; or

(c) by both.

{3) A disabled worker served by the department of
social and rehabilitation services may receive only those
vocational rehabilitation services as provided in Title 53,
chapter 7, parts 1 and 2.

NEW SECTION. Section 53, Designated rehabilitaticn
provider —-- pvaluation and report. (1) If a disabled worker

is capable of returning Lo work, the designated
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rehabilitation provider shall evaluate and determine the
return-to-work capabilities of the disabled worker pursuant
to [section 51(2)(a) through 51(2)(d)].

(2) If an insurer's designated rehabilitation provider
has determined that all appropriate services have been
provided to the disabled worker under [section S1(2){a}
through 51(2)(d)) and the worker has returned to work, the
insurer shall document that determination to the division.

{3) If the worker has not returned to work as provided
in subsection {2), the insurer shall notify the division.
The division shall then designate a rehabilitation panel as
provided in [section 54] and refer the worker to the panel.

NEW SECTION. Section 54. Rehabilitation  panels. (1)
The division shall designate and administer rehabilitation
panels. The purpose of a panel is to advise the division on
a worker's eligibility for rehabilitation services. Each
panel shall issue to the division a report as provided in
{section 55}.

{2) Each panel must be composed of at least:

(a) the insurer's designated rehabilitation provider;

{b) a representative from the department who has
expertise in job service listings, occupational supply and
demand in Montana, and other Montana career information; and

(¢} a representative from the division, who shall

chair the panel.
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{3) {a) The insurer shall pay the cost of the
designated rehabilitation provider.

(b} The division shall pay the cost of the
department's representative and of the division's
representative,

(4) The insurer shall provide the panel with the
worker's medical records, rehabilitation reperts, and other
pertinent information in its possession.

(5) The panel may consult with the worker, insurer,
medical and rehabilitation providers, and any other person
and may have access to any information it considers
pertinent to carry out its responsibiltity.

{6) Information received by the panel is confidential,
except that it may be disclosed to the worker, insurer, and
division.

NEW SECTION. Section 55. Rehabilitation panel report.
{1) The rehabilitation panel shall:

{a) review all records, statements, and other
pertinent information; and

(b) prepare a report to the division, with copies to
the insurer and worker.

(2} The report must:

(a) identify the first appropriate rehabilitation
option by following the priorities set forth in [section

51]; and
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(b) contain findings of why a higher listed priocrity,
if any, is not appropriate,

{3) Depending on which option the pane! identifies as
appropriate, the report also must contain findings that:

{a) identify jobs in the local or statewide job pool
and the worker's anticipated earnings from each job;

(b) describe an appropriate on-the-job training
program, the worker's anticipated earnings, and anticipated
insurer's contributicn, if any;

(c) describe an appropriate retraining program, short-
or long-~term, the employment opportunities anticipated upon
the worker's completion of the program, and the worker's
anticipated earnings; or

{d) describe the worker's potential for specific
self-employment, limitations the worker might have in such
self-employment and any assistance necessary, and the
worker's anticipated earnings.

(4) An insurer or a worker on his own motion may
submit information to the panel prior to the time the panel

issues its Einal report.

NEW SECTION. Section 56, Division's order of
determination —-- exception -- hearing. {1) The division

shall issue an initial order of determination within 10
working days of receipt of a report from & rehabilitation

panel, IFf the 1initial order of determination differs from
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the £indings and recommendations of the panel, the order
must state the reasons for the difference.

{2) Within 10 working days from the date the initial
order of determination is mailed, a party may submit a
written exception to the order. On its own motion or at the
request of any party, the division may c¢onduct a hearing.
The division shall issue a final order of determination
within 20 working days of receipt of a written exception.

(3) If no party submits an exception within 10 working
days, the initial order of determination becomes the final
order o©of determination and must be issued by the division.

{4) Within 10 working days after the date of mailing
of the division's final order of determination, an appeal
may be taken to the board under the procedures and standards
set forth in [section 7).

NEW SECTION. Section 57. Referral to department of
social and rehabilitation services £for retraining --
benefits -- appeals.

(1) TIf in its final order of determination the
division considers a worker able to return to work in the
worker's Jjob pool, the insurer is not liable for
rehabilitation benefits, even though the worker
independently may pursue a training program of the worker's
own choice or seek vocational rehabilitation services from

the department cf social and rehabilitation services,
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(2) If in its final order of determination the
division finds the worker needs retraining, the division
shall determine the maximum duration for which funds under
39-71-1003 may be used for rehabilitation services under
[section 51(2)(d) through S1(2){f)] and shall refer the
worker to the department of social and rehabilitation
services for a determination of vocational handicap.

(3) If the department of social and rehabilitatiocn
services determines that a disabled werker has a vocational
handicap, the worker is eligible for funds under 39-71-1003
up to the maximum duration established in the division's
final order of determination.

{4) 1If a disabled worker seeks vocational
rehabilitation services £from the department of social and
rehabilitation services without giving the insurer the
opportunity to designate a rehabilitation provider or,
subsequently, without giving the division the opportunity to
designate a rehabilitation panel to provide a report, the
insurer is not 1liable for rehabilitation benefits. The
insurer may terminate rehabilitaticon and other benefits, if
any, being received by the worker by following the procedure
set forth in [section 641},

{5) The department of social and rehabilitation
services, in providing rehabilitation services to a worker

referred to it by the division, shall consider but is not
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bound by the rehabilitation panel report.

{6) If the department of social and rehabilitation
services has determined that all appropriate rehabilitation
services have been provided to a disabled worker, the
department shall document that determination to the
division.

(7) The appeal process before the board of sccial and
rehabilitation services provided for in 53-7-106 is the
exclusive remedy for a person aggrieved in the receipt of
services provided by the department of social and
rehabilitation services,

NEW SECTION. Section 58. Agreement between warker and
insurer regarding option. A werker and an insurer may agree
that an option in (section 51] is appropriate without
following the procedures provided in this part. Failure to
reach agreement is not a dispute under [section 23).

NEW SECTION. Section 59. Total rehabilitation
benefits during period of rehabilitation services -
limitation -- termination. (1) A worker who nc longer is
temporarily tctally disabled but meets the definition of a
disabled worker may be eligible for total rehabilitation
benefits,

(2) Eligibility for total rehabilitation benefits
begins on the date of maximum healing or the date notice is

given to the division by the insurer that a rehabilitation
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provider has been designated, whichever is later.

(3) Benefits must be paid at the disabled worker's
tempcocrary total disability rate for a pericd not exceeding
26 weeks from the date of eligibility, except that the
divigsion may extend the periocd for good cause. The insurer
may extend the benefits without division approval but must
notify the divisicn of the extension.

{4) Total rehabilitation benefits under this section
terminate when:

(a) a worker returns to work:;

{(b) a worker is gualified to return to work under the
priorities in [section 51} pursuant to a division order; or

(¢ an I.,W.R.P. 1is submitted to the division by the
department of social and rehabilitation services.

(5} The insurer shall provide written notice to the
worker and division that benefits have been terminated.

NEW SECTION, Section 60. Wage gsupplement and partial
rehabilitation henefits. (1) A worker who is in a
rehabilitation program under ([sectian 57)] in accordance with
and for the maximum duration established by a final order of
determination by the division 1is eligible to recaive the
following benefits:

(a) wage supplement benefits as provided in 39-71-703
but with the rate based on 66 2/3% of the worker's actual

wages received at the time of injury, subject to a maximum
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of one~half the state's average weekly wage; and

{b) a partial rehabilitation benefit that, together
with the wage supplement provided in subsection (1)(a).
provides the worker with weekly benefits equal to the
worker's temporary total disability rate.

(2) After the worker completes the vrehabilitation
program, the worker's further eligibility, 1f any., for wage
supplement benefits under 39-71-703 is reduced by the number
of weeks of wage supplement benefits received under
subsection (1)(a).

{3) MNotwithstanding subsection (1)(a), beginning July
1, 1987, through June 30, 1%89, the max imum weekly
compensation benefit under that subsection may not exceed
5149.50, which 1is one~half the state's weekly wage
established July 1, 1986.

NEW SECTION. Section 61. Auxiliary rehabilitation
benefits. In addition to benefits otherwise provided in this
chapter, separate benefits not exceeding a $4,000 total may
be paid by the insurer for:

(1) reasonable travel and relocation expenses used to:

{a) search for new employment;

(b} return to work but in a new location; and

{c) implement a rehabilitation program pursuant to a
final order of determination by the division; and

(2) reasonable participation with an employer in an
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on-the-job training program,.

NEW SECTION. Section 62. Self-employment -- criteria.
(1) A worker who is eligible for permanent total disability
benefits may be eligible for a self-employment venture. A
lump sum of $20,000 or less of permanent total disability
benefits may be awarded under 39-71-74]1 to assist the worker
in the self-employment venture. Any previous lump-sum
payment made under 39-71-741 must be considered so that the
total amount of lump-sum payments of permanent total
disability benefits does not exceed $20,000.

{2} In addition to meeting the requirements set forth
in 39-71-741, the self-employment venture must be considered
feasible under criteria set forth by the division.

{3) When the worker begins the self-employment
venture, his eligibility for permanent total disability
benefits ends and the worker may be eligible for permanent
partial disability benefits under 39-71-703.

(4) If a worker again becomes eligible for permanent
total disability benefits, the insurer may recoup any lump
sum of permanent total disability benefits awarded for a
self-employment venture, as provided in 39-71-741.

NEW SECTION. Section 63. Exchange of information. The
department of sccial and rehabilitation services, the
insurer's designated rehabilitation provider, and the

division shall provide to one another case information as
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necessary to carry out the purposes of this part,

NEW SECTION. Section 64. Termination of benefits for
nencecoperation with rehabilitation services -- division
hearing and appeal. (1) If an insurer believes a worker is
refusing unreasonably to cooperate with the rehabilitation
provider, the insurer, with 14 days' notice to the worker
and division on a form approved by the division, may
terminate any rehabilitation benefits the worker jis
receiving under this part until the worker cocoperates. If
the worker 1s receiving wage supplement benefits, those
benefits must continue until the division's determination
under subsection (3} is made.

{2) The worker may contest the insurer's termination
of benefits by filing a written exception te the division
within 10 working days after the date of the 14-day notice.
The worker or insurer may reguest a hearing or the division
may hold a hearing on its own motion. The division shall
issue an order within 30 days of receipt of the written
exception.

{3} If no exceptions are timely filed or the division
determines the worker unreasonably refused to cooperate, the
insurer may terminate wage loss supplement benefits the
worker is receiving until the worker cooperates with the
rehabilitation provider. If the worker prevails at a hearing

before the division, it may award attorney fees and costs to
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the worker under 39-71-612.

{4¢) Within 10 working days after the division mails
its order to the party's last-known address, a party may
appeal to the board under the procedures and standards set
forth in [section 7).

NEW SECTION, Section 65. Division jurisdiction over
disputes under this part -- appeals, In addition to pursuing
the hearing opportunities provided in [sections 56 and 64],
a party may bring a dispute arising under the provisions of
this part, except for a dispute over which the department of
social and rehabilitation services has Jurisdiction under
[section 57], before the division under the contested case
provisions of the Montana Administrative Procedure Act,
Title 2, chapter 4, part 6, and any rules promulgated by the
division. Within 10 days after mailing of the division's
final order, an interested party may appeal to the board
under the procedures and standards set forth in [section 7].

Section 66. Section 39-71-2106, MCA, is amended to
read:

"39~71-2106. Requiring security of employer. 1 The

division may require any employer who elects to be bound by

compensation plan No. 1 to provide a security deposit. Such

security deposit may be a surety bond, government bond, or

letter of credit approved by the divisionm and must be the

greater of:
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(2) $250,000; or

(b) an average cf the workers' compensation

liabilities incurred by the employer in Montana for the past

3 calendar years.

tXy(2) If the division finds that an employer has lost
his solvency or financial ability to pay the compensation
herein provided to be paid which might reasonably be
expected to be chargeable tc the employer during the fiscal
year to be covered by the permission or that the employer is
an association, corporation, or organlzation of individual
employers seeking permigssion to operate under compensation
plan No. 1, the division must require the employer, before
granting to him permission or before continuing or engaging
in such employment subject to the provisions of compensation
plan No. 1, to give security for the payment of
compensation, which security must be in such an amount as
the division £finds is reasonable and necessary to meet all
liabilities of the employer which may reasonably and
ordinarily be expected to accrue during the fiscal year.

t2¥{3) The security must be deposited with the
division and may be a certain estimated percent of the
employer's last preceding annual payroll or a certain
percent of the established amount of his annual payrcll for
the fiscal year; or the security may be in the form of a

bond or undertaking executed to the division in the amount
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to be fixed by it with two or more sufficient sureties,
which undertaking must be conditioned that the employer will
well and truly pay or cause to be paid all sums and amounts
for which the employer shall become liable under the terms
of this chapter to his employees during the fiscal year; or
such security may consist of any state, county, municipal,
or school district bends or the bonds or evidence of
indebtedness of any individuals or corporations which the
division deems solvent; and every such deposit and the
character and amount of such securities shall at all times
be subject to approval, revision, or change by the division
as in its judgment may be required, and upon proof of the
final payment of the liability for which such securities are
given, such securities or any remaining part thereof shall
be returned to the depositor.

t33(4) The division 1is 1liable for the wvalue and
safekeeping of all such deposits or securities and shall, at
any time, upon demand of a bondsman or the depositor,
account for the same and the earnings therecof.”

Section 7. Section 35-71-2902, MCA., 1is amended to
read:

"39-~-71-2902. Operating expenses., Phe---~workers?t
compensatien--4ndge—-may--empisy--such--empioyees--as-may-be
required-to-carry-cut--the-~duties-—gnder--this--parts All

expenditures of the warkers' compensation judge, including
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but not limited to salaries salary, traveling expenses,
office rent, office equipment, and supplies, shall be paid
out of the workers' compensation administration Eund."

Section 68. Section 39-71-2905, MCA, is amended to
read:

“39-71-2905. Petitton---teo Decisions  of workers'
compensation judge. A-ciaimant--or--an--insurer—-who--has—-a
dispute--concerning-—-any—-benefits-~under-chapter-7t-af-this
tittite-may-petition-the-woerkerst--compensatian-—-4udge--for--a
determination-—of--the—-dispueres The judge, after a hearing

conducted priocr to July 1, 1987, shall make a determination

of the dispute in accordance with the law as set forth in
chapter 71 of this title. If the dispute relates to benefits
due a claimant under chapter 71, the Jjudge shall fix and
determine any benefits to be paid and specify the manner of
payment, The workers' compensation Jjudge has exclusive
jurisdiction to make determinations concerning disputes
under chapter 71, except as provided in 39-71-516 and
{section 3]. The penalties and assessments allowed against
an insurer under chapter 71 are the exclusive penalties and
assessments that c¢an be assessed against an insurer for
disputes arising under chapter 71."

Section §9. Section 39-72-102, MCA, is amended to
read:

"39-72~102. Definitions. As used in this chapter,
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unless the context requirea otherwise, the tollowing
definitions apply:
{1) "Beneficiary" is as defined in 39-71-116(2).

{2) "Board" means the board of industrial insurance

provided for in [section 27,

€2¥(3) “Child" is as defined in 39-71-116¢4%.
€3r(4) "Disablement” means the event of becoming
physically incapacitated by reason of an occupational
disease from performing work in the normait--tabor--market
worker's job pool. Silicosis, when complicated by active
pulmonary tuberculosis, is presumed to be total disablement.
"Disability”, “total disability", and “"totally disabled" are
synonymous with “"disablement", but they have no reference to
"partiat permanent partial disability™.

+4¥(5) “pDivision" is as defined in 39-71-116¢5%.

£54(6) "Employee" 1s as defined in 39-71-118B.

t63(7) "Employer" is as defined in 39-71-117.

+?3--UHusbandi-ts-as-defined-in-39-71-116¢7}7

(8) "Independent contractor" is as defined in
39-71-120.
(9) "Insurer” is as defined in 39-71-116{8%.

{10) "Invalid" is as defined in 39-71-116¢9%.
{11) "Occupaticnal disease” means all diseases arising
out of or contracted from and in the course of employment.

(12) "Order" is as defined in 39-71-116¢t%8%.
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(13) "Pneumoconlosis" means a chronic dust disease of
the lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumoconiosis,
silicesis, or anthracosilicosis arising out of such
employment.

(14) "Silicosis" means a chronic disease of the lungs
caused by the prolonged inhalaticn of silicon dioxide (8102)
and characterized by small discrete nodules of Ffibrous
tissue similarly disseminated throughout both lungs causing
the characteristic x-ray pattern and by other variable
clinical manifestations,

{15) "wWages" 1is as defined in 39-?3i-116¢26% [section
19].

t¥6)-"Wifell-in—ns-defined-tn-39-F1-236+2+4+

t373(16) "Year" is as defined in 39-71-116+46%(9) and
39-71-116+¢22¥(23)."

Section 70. Sectien 39-72-610, MCA, is amended to
read:

"39-72-610. Report of and examinations conducted by
medical panel. (1) At a hearing held before the division or
the werkersi-rompensation-3ndge board, there is a rebuttable
presumption that the report of the medical panel and any
medical examination reports by members of the medical panel

are correct.

(2) The claimant or the insurer may present additional
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medical information in order to rebut the medical
examination report of a panel member or a panel report.”

Section 71. Section 39-72-612, MCA, is amended to
read:

"39-72-612. Rehearing and appeal to workers!l
compensation——-judge board. (1) Within 20 days after the
division has issued its order of determination as to whether
the claimant is entitled to benefits under this chapter, a
party may request a rehearing. In order to perfect an appeal
to the workerst--compensation-—ijudge board, the appealing
party must request a rehearing before the division. The
division may grant a rehearing and, if a rehearing is
granted, the division's final determination may not be
issued wuntil after the rehearing. If the division does not
grant a rehearing, the division's final determination is
issued on the date the rehearing is denied.

(2) Appeals from a final determination of the division
shall be made to the workerst--compensation-judge board
within 30 days after the division has issued 1its final
determination. ®he--3dudger-after-a-hearing-heid-pursuant—to
39-321-2983-and-39-71-2204;-shali-make-a-finat--detecmination
concerning--the-ciaimant!s-ciatm:-Phe-judge-may overrunla-—the
divisten-enty-on-the-basias-that-the-diviatonis-determination
tsc

tar-~tm--viotatiton--of-—constiturionat---or---statutory
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previstons;

tby-—tn-—ercess--of --the--seatutory--autheriey——of——the
agencys

tey--made-upon-unitawfui-procednres

tdy--affected-by-other-errer—of-Iaws

tey--cieariy--erronesus-—in--view——of-——the—-—-relimhie;
prcbativeT--and-substantia}—evédence—on—the—wheie—teccrd7—or

ff}f-arbitrury—or-cnpricians—ozwcharacterized—by——abuse
of-—-discretisn---or---cieariy---unwarranted---exercise—-—-of
discretionz"

Section 72, Section 39-72-613, MCA, is amended to
read:

"39-72-613. Costs and attorney fees, {1) If an insurer
requests that a hearing be held before the division and the
claim is determined compensable by the division after the
hearing and the insurer does not appeal the division's
decision to the workers!'-~-eempensation---judge board,
reasonable costs and attorney fees, as determined by the
division, shait must be paid to the claimant's attorney by
the insurer.

(2) If an insurer appeals a decision of the division
to the werkers'-compensatien-judge-or-from—the-judge-to--the
supreme-court board and the claim is determined compensable,
reasonable costs and attorney fees, as determined thereafter

by the werkersti—-compensation--judge board or court, shail

-—.95_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1200401

must be paid to the claimant's attorney by the insurer for
proceedings before the division, the werkers'-compensation

dudge;-and-the~-supreme-court board, or court."

Section 73. Section 45-6-301, MCA, 1s amended to read:

"45-6-301. Theft. (1) A person commits the offense of
theft when he purposely or knowingly obtains or exerts
unauthorized control over property of the owner and:

(a) has the purpose of depriving the owner of the
property;

(b} purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

fc) uses, conceals, or abandons the property knowing
such wuse, concealment, or abandonment probably will deprive
the owner of the property.

{2) A perscon commits the offense of theft when he
purposely or knowingly obtains by threat or deception
control over property of the owner and:

{a) has the purpose of depriving the owner of the
property;

{(b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

{c) uses, conceals, or abandons the property knowing

such use, concealment, or abandonment probably will deprive
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the owner of the property.

(3) A person commits the offense of theft when he
purposely or knowingly obtains control over stolen property
knowing the property to have been stolen by another and:

(a) has the purpose of depriving the owner of the
property;

(b) purposely or knowingly uses, conceals, cor abandons
the property in such manner as to deprive the owner of the
property; or

(c) wuses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

(4) A person commits the offense of theft when he
purposely or knowingly cbtains or exerts unauthorized
control over any part of any public assistance provided
under Title 53 by a state or county agency, regardless of
the original source of assistance, by means of:

{a) a knowingly false statement, representation, or
impersonation; or

(b) a fraudulent scheme or device.

(5) A person commits the offense of theft when he

purposely or knowingly obtains or exerts unauthorized

control over any part of any benefits provided under Title

39, chapters 71 and 72, by means of:

{a) a knowingly false statement, representation, or
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impersonation; or

{b) deception or other fraudulent action.

+5¥(6) A perscon convicted of the offense of theft of
property not exceeding $300 in value shall be fined not to
exceed $500 or be imprisoned in the county jail for any term
not to exceed 6 months, or both. A person convicted of the
offense of theft of property exceeding $300 in value or
theft of any commonly domesticated hoofed animal shall be
fined not to exceed $50,000 or be imprisoned in the state
prison for any term not to exceed 10 years, or both.

t6+(7} Amounts involved in thefts committed pursuant
to a common scheme or the same transaction, whether from the
same person or several persons, may be aggregated in
determining the value of the property.”

Section 74, Section 2-15-1014, MCA, 1is amended tao
read:

"2-15-1014. Office of workers' compensation judge --
allocation -- appointment -- salary. (1} There is the office
of workers' compensaticn judge. The coffice is allocated to
the department of administration for administrative purposes

only as prescribed in 2-15-121 except as provided in

[section 3].

{(2) Phe On July 1, 1987, the governor shall appoint

exceed 6 months in the same manner provided by Title 3,
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chapter 1, part 10, for the appointment of supreme or
district court judges. A vacancy shail may be filled in the

same manner as the original appointment, but in any case the

term may not extend beyond December 31, 1987.

(3) To be eligible for workers' compensation judge, a
person must:

(2) have the qualificaticns necessary for district
court judges found in Article VII, section 9, of the Montana
constitution;

(b} devote full time to the duties of workers'
compensation judge and not engage in the private practice of
law.

(4) The workers' compensation judge is entitled to the
same salary and other emoluments as that of a district judge
but shall be accorded retirement benefits under the public
employees' retirement system,”

Section 75. Section 19-12-401, MCA, is amended to
read:

"19-12-401. Eligiblility for pension benefits, In order
te qualify for participation in the volunteer firefighters'
pension plan under 19-12-404, a volunteer firefighter must
meet each of the following reguirements:

{1) (a) To qualify for £full participation, he must
have completed a total of at least 20 years' service as an

active volunteer firefighter and as an active member of a

—-g9g9—
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qualified volunteer fire company.

(b) If a firetighter is prevented from completing at
least 20 years' service by dissolution or discontinuance of
his wvolunteer Eire company, personal relcoccation due to
transfer or loss ol employment, personal disability, or any
other factor beyond his reasonable contral, he may qualify
for partial participation if he has completed at least 10
years' service. In that event, he is eligible for only a
proportion of the benefits specified in 19-12-404,
determined by multiplying the benefits by a fraction, the
numerator of which is the number of years of active service
completed and the denominator of which is 20.

(c) The years of active service are cumulative and
need not be continuous. The service need not be acguired
with one single fire company but may be a total of separate
periods of active service with different fire companies in
different fire districts.

(d) Effective March 1, 1965, the annual period of
service for the purpose of this chapter is the Fiscal vyear.
Ko fractional part of any year may count toward the service
requirement, and to receive credit for any particular year,
a wvolunteer firefighter must serve with one particular
volunteer fire company throughout that entire fiscal vyear.

(2) (a) Except as provided in subsection (2)(b), he

must have attained the age of 55, but he need not be an
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active volunteer firefighter or an active member of any
volunteer fire company when he reaches that age.

(b) An active member of a volunteer fire company whose
duty-related injury results in a permanenty total disability
as defined in 39-71-116413} is eligible to receive a partial
pension regardless of his age calculated as follows:

(i) For a member with less than 10 years of service, a
pension calculated as provided in subsection {1}(b) in which
the numerator equals 10; or

{ii) for a member with 10 years or more of service, a
pension calculated as provided in subsection (1l)(b).

{3) During each of the years £for which he claims
credit under subsection (1), he must have completed a
minimum of 30 hours of instruction in matters pertaining to
firefighting under a program formulated and supervised by
the chief or foreman of his volunteer fire company.

(4) Effective July 1, 1965, nc volunteer firefighter
may receive credit for any year of membership in a volunteer
fire company unless, throughout the year:

{a) the company maintained firefighting equipment in
serviceable condition of a value of $2,500 ar more; and

{({b) the company or the fire district served by it was
rated in class 5, 6, 7, 8, 9, or 10 by the board of fire
underwriters for the purpose of fire insurance premium

rates.
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{9) He must have ceased to be an active member of any
volunteer fire company, and if he applies Efor and receives
pension benefits hereunder, he will not thereafter be
eligible toc become an active member of any volunteer fire
company."”

Section 76. Section 39-71-118, MCA, is amended to
read:

"39-71-118. Employee, worker, and workman defined. (1)
The terms "employee”, "workman", or “worker" mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the serwvice
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms 1include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directers of quasi-public or private corporations
while rendering actual service for such corporations for
pay. Casual emplcyees as defined by 39-~71-116+¢3% are
included as employees if they are not otherwise covered by
workers' compensation and if an employer has elected to be
bound by the provisions of the compensation law for these
casual emplcyments, as provided in 39-71-401(2). Household
or domestic service is excluded.

tb} a recipient of general relief who is performing
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work for a county of this state under the provigions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinquency prevention or rehabilitation program;

(c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as
outlined above while they are on the premises of a public
school or community college.

(d) students enrolled and in attendance in programs of
vocational-technical education approved by the state board
of public education at designated postsecondary
vocational-technical centers; or

{(e) an airman or other person employed as a volunteer
under 67-2-105,

(2) If the employer is a partnership or sole
preprietorship, such employer may elect te include as an
employee within the provisions of this chapter any member of
such partnership or the owner of the sole proprietorship

devoting full time to the partnership or proprietorship

business. In the event of auch election, the employer must
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gserve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered, and no partner or
sole proprietor shall be deemed an employee within this
chapter until such notice has been given. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the insurance carrier shall
assume a salary or wage of such electing employee to be not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

Section 77. Section 50~16-311, MCA, is amended to
read:

"50-16-311. wWhen consent is required to release or
transfer confidential health care information. (1) Except as
provided in subsection {2) or as otherwise specifically
provided by law or the Montana Rules of Civil PBrocedure,
confidential health care information relating to a person
may not be released or transferred without the written
consent of the person or his authorized representative.

(2) Consent is not required for release or transfer of
confidential health care information:

fa) to a physician, dentist, or other medical person
for diagnosis or treatment of an individual in a medical or
dental emergency;

{(b) to a peer review committee if the information

concerns matters within the scope of the licensed
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professional practice of the committee members;

(c) to gqualified persons for the purpose of conducting
scientific research, management audits, Financial audits,
program evaluations, cor similar studies. However, qualified
persons may not directly or indirectly identify an
individual patient in a research report, audit, or
evalgation or disclose a patient's identity in any manner.

(d) to a health care provider:

(i) as may be reascnably necessary to provide health
care services to the individual about whom the information
relates; or

(it} in the administration of the office, practice, or
operation in connection with the providing of health care
services to the individual about whom the information
relates;

(e) to an employer as may be reasconably necessary in
the administraticn of a group insurance plan or to a
workers' compensation insurer, the division of workers'
compensation, or-—-the--workersi--compensation---judge the

department of labor and industry, or the board of industrial

insurance, as is necessary in the administraticn of Title
19, chapters 71 and 72;

(f) when a person's insurance coverage obligates more
than one insurer with respect to a claim or benefit;

(g) to a state insurance department for the purpose of
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reviewing an insurance claim or complaint made to such
department by an insured or his authorized representative or
by a beneficiary or his authorized representative of a
deceased insured;

{h} to a law enforcement officer about the general
physical condition of a person being treated in a health
care facility if such person was injured on a public roadway
or was injured by the possible criminal act of another;

(i) to the news media about the general physical
condition of an injured person being treated in a health
care facility, provided the existence of the hospitalization
is publicly known.

(3} For the purpose of this secticn, the term "general
physical condition" 1is limited to a description of the
condition as "satisfactory", "sericus", or “critical"."

Section 78. Section 53-9-106, MCA, is amended to read:

"53-9-106., Attorneys' fees. (1) The division may grant
attorneys' fees to attorneys for representing claimants
before the division. Any attorney's fee granted by the
division shall be in additicon to compensation awarded the
claimant under this part.

{2) The division may regulate the amount of the
attorney's fee in any claim under this part when an attorney
is representing a claimant.

(3) In cases under this part that go before the
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workerst--compensation-judge a district court, the judge may

grant, in addition to compensation benefits granted,
attorneys' fees to attorneys for representing claimants
before the judge.

(4) In no claim or case may attorney fees in excess of
5% of the amount paid to a claimant or on his behalf be paid
directly or indirectly to a claimant's attorney."

Section 79. Section 53-9-131, MCA, is amended to read:

"53-9-131. Appeals. tty After the division has made
final determination concerning any matter relating to a
claim, if the claimant disputes the division's
determination, he may appeal to the workersli-cempensation
judge district court for review. The judge, after a hearing,
shall make a final determination concerning the dispute and
issue an appropriate order affirming or modifying the
division's determination.

t2y~~Aii-proceedings-and-hearings-before--the-—-werkersst

econpensation--—4fudge-——shatt—---be——in--acecordance--with-—-the
appropriate--provistons—--of---the---Montana---Administrative
Procedure—-Acts--However;-the-workersl-cempensation judge-is

not-bsund-by-common-taw-and-statutory-rutes-of-evidences
+3y--Notwithsetanding-Pitie-27;-chapter--4;—-part——Fs—-an

appeal--from—-a--finat-decision-of-the-workersi-eompenaation

Judge-shaii-be-filed-directiy-—with--the-—supreme-—ecourt——of

Mentana--in--the-manner-provided-by-taw-for-appeais-from-the
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districk-ecourt-in-civit-cases:”

NEW SECTION. Section 80. Repealer, tl) Sections
2-15-1014, 2-15-1704, 39-51-310, and 39-71-2901 through
39-71-2907, MCA, are repealed.

(2) Sectlions 39-51-305, 39~51-2403, 39-51-2404,
39-51-2409, 39-51-2410, 39-71-104, 39-71-121, 39-71-122,
39-71-410, 39-71-7485 through 39-71-707, 39-71-709,
39-71-738, 39-71-914, 39-71-19001, 39-71-1002, 39-71-1005,
39-71-~2908, 39-71-2909, and 39-72-104, MCA, are repealed.

NEW SECTION. Section 81. Extension of authority. Any
existing authority of the department of labor and industry
and the division of workers' compensation to make rules on
the subject of the provisions of this act is extended to the
provisions of this act.

NEW SECTION., Section B2. Codification instructions.
{1} Sections 1 and 19 are intended to be codified as an
integral part of Title 3%, chapter 71, part 1, and the
provisions of Title 39, chapter 71, part 1, apply to
sections 1 and 19.

(2) Section 2 is intended to be c¢odified as an
integral part of Title 2, chapter 15, part 17, and the
provisions of Title 2, chapter 15, part 17, apply to section
2.

(3) Sections 4 through 10 are intended to be coditied

as an integral part of Title 39, chapter 1, and the

-108-



=T - - B ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1200/01

provisions of Title 39, chapter 1, apply to sections 4
through 10.

{4) Sections 22, 23, and 35 are intended to be
codified as am integral part of Title 39, chapter 71, part
3, and the provisicns of Title 39, chapter 71, part 3, apply
to sections 22, 23, and 35.

(%) Section 24 is intended to be codified as an
integral part of Title 39, chapter 71, part 4, and the
provisions of Title 39, chapter 71, part 4, apply to section
24.

(6) Sections 39 and 43 are intended to be codified as
an integral part of Title 39, chapter 71, part 7, and the
provisions of Title 39, chapter 71, part 7, apply to
sections 39 and 43.

(7) Sections 49 and 51 through 65 are intended to be
codified as an integral part of Title 39, chapter 71, part
10, and the provisions of Title 39, chapter 71, part 10,
apply to sections 49 and 51 through 65.

NEW SECTION. Section 83. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect, If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 84. Applicability. (1) The
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portions o©of this act moving Jjurisdiction over disputes
arising under Title 39, chapters 71 and 72, Ffrom the
workers' compensation court to the department of labor and
industry and board of industrial insurance apply to all
injuries and diseases, regardless of the date of occurrence.

(2) Sections 56, 64, and 65, giving the division of
workers' compensation jurisdiction over disputes arising
under Title 39, chapters 71 and 72, concerning
rehabilitation apply only to injuries and diseases occurring
after June 30, 1987. Disputes over rehabilitation for
injuries and diseases occurring prior to July 1, 1987, may
be brought before the department of labor and industry and
board of industrial insurance as provided in this act.

(3) The portions of this act providing procedures for
resolution of disputes arising under Title 39, chapter 51,
apply to all disputes, regardless of the date of occurrence
of the underlying events.

(4} The remaining porticons of this act apply only to
injuries, diseases, and events occurring after June 30,
1987.

NEW SECTION. Section 85. Effective dates. (1) Except
as provided 1in subsections (2) and {(3), this act isg
effective July 1, 1987.

(2) Sections 2, 3, 4(3), 20, 82, and this section are

effective on passage and approval.
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(3) Section 80(l) is effective January 1, 19388.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-~15
In compliance with a written request, there is hereby submltted a Fiscal Note for SB315, as introduced.

DESCRIPTION OF PROPOSEL LEGISLATION: ' : : ‘ ,
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish
the Workers' Compensation Court and the Board of Labor Appeals.

FISCAL IMPACT:

State Compensation costs will be reduced as a result of this bill by ($16.1m) - ($17.5m) a percentage decrease of
(217) -(237).

NOTE: . '

Annual contribution of $16.1 milllon needed to retire unfunded obligations in ten years is not included in the
decreases disclosed above.

Uninsured Employers Fund
Benefits will be paid according to the cash available in the Fund

State Fund: (Administration)

o FYE8 FY89
Current Law Proposed Law Difference Current Law Proposed Law Difference
FTIE 8.00 FTE 22.75 FTE 14,75 FTE 8.00 FTE 22.75 FTE 14.75 FTE
Personal Services $237,05%9 $700,277 $463,218 $236,859 $631,156 $394,297
Operations 119,713 106,974 (12,739) 110,767 99,077 (11,690)
Equipment 800 .. 68,100 67,300 800 0 (800)
Total $357,572 $875,351 $517,779 $348,426 $730,233 $381,807
Funding: _
Federal Special $ 12,500 $ 12,500 $ 0 $ 12,500 $ 12,500 $ 0
Earmarked Special 345,072 862,851 517,779 335,926 717,733 381,807
Total $357,572 $875,351 $517,779 $348,426 $730,233 $381,807

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers'
Compensation.

Trust Fund: {Benefits)
Incurred Liabilities $76,662,000  $60,562,000 ($16,100,000) $76,662,000  $60,562,000 ($16,100,0600)

Y/ (. 4;/[/4;,
i~ R/’ /5D i, - vaTE 2//72/8 7
UDGET DIRECTOR '4 BOB WILLIAMS, PRIMARY SPONSOR A4 ;

Office of Budget and Program Planning
Fiscal Note for §SB315, as introduced.
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Fiscal Note Request, SB315, as introduced.
Form BD-15
Page 2

Funding Source:

FY88 FY89
Current Law Proposed Law Difference Current Law Proposed Law Difference

Trust Funds
Net Decrease $76,662,000 $60,562,000 $16,100,000 . $76,662,000 $60,562,000 $16,100,000

“Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs.
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Fiscal Note Request, SB315, as introduced.

Form BD-15
Page 3
Fiscal Impact
Impact On
Operating Trust
Budget Fund -
PART I. Statement of Intent & Declaration of Public Policy. _
Section 1. Public Policy No Possible
PART II. Board of Industrial Insurance & Workers' Compensation Court
Section 2. Establish Board Yes No
Section 3. Transfer Court Yes No
Section 4. Appoint Hearing Examiner : Yes No
Section 5. Jurisdiction ' Yes No
Section 6. Appeal Process Yes No
Section 7. Appeal to Board Yes No
Section 10. Unreasonable Delays No Yes
PART III. General Provisions .
Section 17. Definitions No Yes
PART IV. Administrative Provisions ‘
Section 23. Disputes to Hearing Examiner ' Yes No
Section 24. Safety Incentives No Yes
PART V. Coverage, Liability & Subrogation
‘ Section 26. Liability Determination , No Yes
Section 27. Subrogation No Possible
PART VI. Uninsured Employers
Section 29. Cash Basis No Yes
PART VII. Filing for Benefits & Attorney Regulation ,
Section 31. Cost upon Denial No Possible
PART VIII. General Benefit Provisions
Section 36. Temporary Total ‘ No Yes
Section 37. Permanent Total Ne Yes
Section 38. Partial Disability No Yes
Section 39. Establish Impairment Panels Yes Yes
Section 40. Medical & Hospital Costs ' Yes Yes
Section 42. Benefit Terminate/Retire No Yes
Section 44. Death Benefits No Yes
Section 45. Waiting Period No Yes
Section 47. Lump sum Payments Yes Yes
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PART

PART
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

PART

PART

PART

IX. Uccupationai Deafness
X. Rehabilitation & Reemployment

51.
52.
53.
54.
55.
56.
57.
59.
60.
61.
62.
63.
64.
65.

Return WK/Priorities

Require Rehabilitative Service
Provider to Report
Rehabilitation Panel

Panel Report

DWC to Order

Refer to SRS

Total Rehabilitation Benefits
Wage Suplmt. & Rehab. Benefits
Auxiliary Rehab. Benefits

Self Employment

Exchange Information

Benefits Terminated

DWC Jurisdiction

XI. Self Insurer Solvency
XII. Occupational Disease
XITI. Rule Making, etc.

No

No
Yes
Yes

Yes

Yes
Yes
Yes

Yes

No
* No
No
Yes
Yes
Yes

No
No

No

Yes
Yes
No
No
No
No
No
Yes
Yes
Yes
Yes
No
No
No
No
No
No
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Form BD-15
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PART I: STATEMENT OF INTENT & DRCLARATION OF FUBLIC POLICY

ASSUMPTIONS: :

1. Although the change from "construing the Act liberally in favor of the claimant" to."construing the Act
according to its terms'" would have an impact on court decisions, a foundation upon which to derive a
financial estimate does not exist.

FISCAL IMPACT:
Section 1. Impossible to estimate, but the cost of the system should be reduced over time.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent.

PART II: BOARD OF INDUSTRIAL INSURANCE & WORKERS' COMPENSATION COURT

ASSUMPTIONS: ‘

1. The workload of Department hearing examiners will be approximately the same as the Workers' Compensation
Court for disputed wage benefits. Additional workload would result from new areas proposed in the bill.

2. The workload of the Division will be approximately the same except for new areas proposed elsewhere in the
bill adding to Division responsibility.

3. Mediation will be a new cost and will not substantially reduce Division effort elsewhere because Division
personnel will need to manage the mediation process.

4. The costs of transmitting records to the Board will be approximately the same as the current transmitted to
the Court. Original records will be provided without copying.

5. Areas of new Division workload in hearing disputes and issuing orders and determinations are:
a. Disputes over reasonable hospital rates and treatment, since the Division will begin regulating

hospital rates. (Sec. 40(3).) _
b. Hearings on Initial Orders of Determination of Vocational Rehabilltation. (Sec. 56(2).)
6. Areas of new Department hearings workload are:
a. Disputes over new definitions of course of employment. (Sec. 26(3).)
b. Disputes over impairment ratings. (Sec. 39(5).)
7. Hearing Officers will be responsible for determining and applying findings of fact, generally in field
locations.
8 .Board may hear arguments on conclusions of law, generally in Helena.
9. Workers' Comp Court will remain in their current location until 12/31/87.
10. Workers' Comp Court will be fully active until 7/1/87.
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Fiscal Note Request, SB315, as introduced.
Form BD-15

Page 6

ASSUMPTIONS: Continued.

11, Workers' Comp Court will need only three staff members including the Judge from 7/1 - 12/31/87.
12, Workers' Comp Court will cease to exist on 1/1/88.
13. Board of Industrial Insurance will commence upon passage of the bill, 4/1/87 and will be able to use
unexpended Ffunds appropriated for court operations until 6/30/87.
14, Cases not yet heard by the court on July 1, 1987, come under the jurisdiction of the Board hearing process.
15. Board members will be appointed as of 4/1/87. Three (3) members.
16. ‘Board staff personnel will be hired effective 7/1/87. One (1) attorney, one (1) legal secretary, one (1)
clerk.
17. Employment Relations Division will require the following personnel as of 7/1/87: Three (3) hearing . fi-
cers; one {1) legal secretary, and one (1) clerk.
18. Investigations on lump sum usage can be conducted within the current funding level of the coperating budget.
Expenditures: FY88 Y89
A. Board of Industrlal Insurance * _
Section 2 Personal Services $226,043 $225,181
Operating Expenses 26,850 26,850
Equipment __ 5,000
ToTAL L
B, L _Employment Relations
Section 4 Personal Services $130,324 $129,826
Operating Expenses 40,833 40,833
Equipment 4,000 0
TOTAL ié;é;;é; 70 9
C. Transition Workers' Comp Court 7/1 - 12/31/87
Section 3 Personal Services $ 66,703 $
Operating Expenses _S,LA?

*Any part of the Workers'Compensation Court appropriation for FY87 may be used to fund the Board

TOTAL

e D, Repeal Workers' Comp Court
Sections 2-4

. TOTAL .

Insurance through the end of FY87.
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‘Fiscal Note Request, SB315, as introduced.

Form BD-15
Page 7
E. Repeal Board of Labor Appeals o _
Section 3 TOTAL . ($ 12,500) ($ 12,500)
F. DWC Mediation & Lump Sums
Sections - o : _
5.,6,7, Personal Services $ 98,299 $ 97,924
23 & 47 Operating Expenses ' _ 8,600 8,600
‘ Equzpment * . _ 32,800 0
TOTAL $139,699 $106,524
INCREASED OPERATIONAL COSTS-Part II §2§7!027 §180!f88

FUNDING SOURCE FOR NET CHANGE: :
Earmarked Special Revenue : $287,027 $180,788

TOTAL FUNDING : ;287!0;7 - $180,788

AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the
expenses presented in this part should have no direct affect.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: -
Once the system is established, it will continue unless changed.

PART ITT: GENERAL PROVISIONS
No Operating Budgets Affected.

PART IV: ADMINISTRATIVE PROVISIONS
Operating budget impact integrated with Part II.

PART V: COVERAGE LIABILITY & SUBROGATION

PART VI: UNINSURED EMPLOYERS

PART VII: FILING FOR BENEFITS & ATTORNEY FEE REGULATTONS
No operating budgets affected for these parts.
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PARI VIII: GENERAL BENEFIT PROVISIONS

ASSUMPTIONS :

Section 39 _

1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request-
ing party.

2. The Division's. pr1nc1pal functlon in 1mpalrment evaluations will be:

a. Rulemaklng prior to implementation.

b. Appointment of evaluators in several geographic parts of Montana

c. Directing a_ qlalmant to evaluators.

d. Rece1v1ng reports of evaluators and notlfylng affected parties of ratings.

3 Approximately 950 ratings will be rendered each year.

4. Managing the impairment evaluation system will require one (1) FTE and operatlng expenses.

Sectlon 40 .

5. Rate- settlng will 1nvo1ve substantial 1n1tia1 development costs. _ ' ,

6. Annual costg for computer support should be approx1mate1y the same as setting annual medical fees. However,

additional FTE to manage hospital rate setting will be required.

FISCAL IMPACT:

Expenditures: ... .. ... , L FYB8 FY89
R A, DWC - Establish Impairment Panels _ L
Section 39 Persqnal Services. $ 21,208 $ 21,126
Operating Expenses 2,953 2,953
Equipment . _ 8,200 0
TOTAL ' $ 32,361 $ 24,079

., .. . B. pWC - Regulate Hospital Costs
Section 40 Personal Services
Operating Expenses

Equipment

$ 40,647
6,750

TOTAL
TOTAL PART VITT

FUNDING SOURCE: Earmarked Special Revenue Total
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PART IX: OCCUFATIONAL DEAFNESS
No operating budgets affected.

PART X: REHABYLITATION & RE-EMPLOYMENT

ASSUMPTIONS :

1. There will continue to be about 2,000 workers referred to rehab per year.

2. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the
number of panel referrals will decrease to 1,000 in FY90 and 600 in FY91.

3. Each of the three panel members will be financed by their principals.

4. There will be two primary locations for the panels to convene, Helena and Billings.

5. DWC will administer the panel function and assign caseload.

6. Five additional personnel will be required to carry out this function.

FISCAL IMPACT:

Expenditures:
A. DWC - Rehab Panel Support Fyas FY89%
Sections Personal Services $ 68,041 $ 67,782
52-59 & Operating Expenses 4,000 4,000
63-65 Equipment 7,000 0
: TOTAL § 79!541 § 71!782
B.” Job Service Panel Participation
Personal Services $ 48,856 $ 48,670
Operating Expenses 9,091 9,091
Equipment 5,000 0
: TOTAL §.62!9é7 $ 57,761
TOTAL PART X §142!488 $129,543 _
FUNDING SOURCE:
Earmarked Special Revenue $142,488 $129,543
TOTAL FUNDING $142,488 $129,543

sB3/5



Fiscal Note Request, SB315, as introduced
Form BD-15
Page 10

PART XI: Self-Insurer Solvency

PART XI1: Occupational Disease

PART XT1I: Rule Making Repealers & Codification Instructions
No operating budgets affected for these parts,

TRUST FUNDS

ASSUMPTIONS:

1. Policyholder mix will remain constant.

2. The State Fund's market share will remain unchanged. ‘

3. The proposed benefit payment system will not create an incentive for current policyholders to seek coverage
from private carriers.

4, Demands on benefits, wage compensation and medical expenses, will remain at current levels,

5. Obligation for the unfunded liability will be recovered in 10 years.

6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 0 years.

FISCAL IMPACT:

A, State Com ensation Insurance Fund FY87
Estimated 1987 Premium income $ 64,800,000

(includes 1/1/87 adjustment).

Amount vrequired to reach

adequate rate base, $ 11,862,000
Estimated premjum needed to $ 76,662,000
maintain current system,
Range
Loy oo THIsh
2. Estimated premium required to $59,122,000 $60,517,000

maintain proposed system,
Estimated Premium Reductions A ($17,54 ($16,145,0

% reduction from adequate base.

sh S
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Fiscal Note Request, SB 315, as introduced.
Form BD-15
Page 11

3. Obligations to be Funded

a. Unfunded Liability : $ 12,344,000
$81 Million -~ Annually
for 10 years.
b. Stelling/Buckman Decision
. @ $25 Million - Annually $ 3,800,000
for 10 years.

Annual. recovery of recognized , § 16!144!000
obligations.

B. Uninsured.Emgloxeré Fund
The purpose of the reform is to allow the Division to pay benefits on a cash available basis.

Current law requires the Division to maintain surpluses and reserves in the Fund. Funding sources
remain the same. :

FUNDING SOURCE:
Expendable Trust Funds.

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium
decreases.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the
most seriously injured worker, and instituting a return-to-work rehabilitation program.

s8 318



" Fiscal Note Request, SB315, as introduced.

Form BD-15
" Page 12

OPERATING BUDGETS

PART I
PART II
PART III
PART IV
PART v
PART VI
PART VII
PART VIIT
PART IX
PART X
PART XI
PART XII
PART XIII

SUMMARY - FISCAL IMPACT

TOTAL INCREASE OPERATING COSTS

Fyss FY89

$ N/A $ N/A
287,027 180,788
N/A N/A
N/A N/A
N/A N/A
N/A N/A
N/A N/A
88,264 71,476
N/A N/A
142,488 129,543
N/A N/A
N/A N/A
N/A N/A

<sB 378



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB315, as amended.
REVISED FISCAL NOTE

DESCRIPTION OF PROPOSED LEGISLATION:
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish
the Workers' Compensation Court and the Board of Labor Appeals.

FISCAL IMPACT:

State Compensation costs will be reduced as a result of this bill by ($16.1m) - ($17.5m) a percentage decrease of
(217) -(237).

NOTE:

Annual contribution of $16.1 million needed to retire unfunded obligations in ten years is not included in the
decreases disclosed above.

Uninsured Employers Fund
Benefits will be paid according tc the cash available in the Fund.
State Fund: Administration

FYB8 FY89

Current Law Proposed Law Difference Current Law Proposed Law Difference

¥TE 8.00 FTE 21.75 FTE 13.75 FTE 8.00 FTE 21.75 FTE 13.75 FTE
Personal Services $237,059 $575,929 $338,870 $236,859 $574,435 $337,576
Operations 119,713 196,326 76,613 110,767 184,630 73,863
Equipment 800 31,100 30,300 800 800 0
Total $357,572 $803,355 $445,783 $348,426 $759,865 $411,439

Funding:

Earmarked Special  $357,572 $803, 355 $445,783 $348,426 $759,865 $411,43%

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers'
Compensation.

Trust Fund: (Benefits)
Incurred Liabilities $76,662,000

Do) Ll 3o/

DAVID L. HUNTER, BUPGET DIRECTOR
Office of Budget and Program Planning

$60,562,G00 ($16,100,000) $76,662,000 $60,562,000 ($16,100,000)

(1 =9,

ROBERT WILLIAMS, PRKIMARY SPONSOR

DATE Q/ "'% 7

SB315, as amended.
REVISED FISCAL NOTE g3 3 /¢

# 2

Fiscal Note for




Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE
Form BD-15
Page 2

Funding Source:

FY8B8 FY&9
Current Law Proposed Law Difference Current Law Proposed Law Difference

Trust Funds
Net Decrease $76,662,000 $60,562,000 $16,100,000 $76,662,000 $60,562,000 $16,10G,000

Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs.

sp 37
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE

Form BD-15
Page 3
Fiscal Impact
Impact On
Operating Trust
Budget Fund
PART I. Statement of Intent & Declaration of Public Policy.
Section 1. Public Policy No Possible
PART II. Employment Relations - Mediation
Section 8. Mediation Required
PART 1II. General Provisions
Section 2. Definitions No Yes
PART IV. Administrative Provisions
Section 8. Disputes to Dept Mediator Yes No
Section 9. Safety Incentives No Yes
PART V. Coverage, Liability & Subrogation
Section 11. Liability Determination No Yes
Section 12. Subrogation No Possible
PART VI. Uninsured Employers
Section 13. Cash Basis No Yes
PART VII. Filing for Benefits & Attorney Regulation
Section 16. Cost upon Denial No Possible
PART VIII. General Benefit Provisions
Section 21. Temporary Total No Yes
Section 22. Permanent Total No Yes
Section 23. Partial Disability No Yes
Section 24. Establish Impairment Panels Yes Yes
Section 25. Medical & Hospital Costs Yes Yes
Section 27. Benefit Terminate/Retire No Yes
Section 29. Death Benefits No Yes
Section 30, Waiting Period No Yes
Section 32, Lump sum Payments Yes Yes

sB F 15
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Fiscal Note Request, SB315, as amended. REVISED FISCAIL NOTE

IX. Occupational Deafness
X. Rehabilitation & Reemployment

36.
37.
38.
39,
40.
41.
42.
4b.
45.
46.
47.
48.
49,
50.

Return WK/Priorities

Require Rehabilitative Service
Provider to Report
Rehabilitation Panel

Panel Report

DWC to Order

Refer to SRS

Total Rehabilitation Benefits
Wage Suplmt., & Rehab. Benefits
Auxiliary Rehab. Benefits

Self Employment

Exchange Information

Benefits Terminated

DWC Jurisdiction

XI. Self Insurer Solvency
XI1I. Occupational Disease

Form BD-15

Page 4

PART

PART
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

PART

PART

PART

XIII. Rule Making, etc.

No

No
Yes
Yes
Yes
Yes
Yes
Yes
Yes

No

No

No
Yes
Yes
Yes

No

No

No

No

Yes
Yes
No
No
No
No
No
Yes
Yes
Yes
Yes
No
No
No
-+ No
No
No

sB AKX
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE
Form BD-15
Page 5

PART I: STATEMENT OF INTENT & DECLARATION OF PUBLIC POLICY

ASSUMPTIONS :

1. Although the change from "construing the Act liberally in favor of the claimant" to 'construing the Act
according to its terms" would have an impact on court decisions, a foundation upon which to derive a
financial estimate does not exist.

FISCAL IMPACT:
Section 1. Impossible to estimate, but the cost of the system should be reduced over time.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent.

PART II: ADJUDICATION PROCESS

ASSUMPTIONS:

1. The workload of Department mediators will total approximately 600 cases per year. Additional workload may
result from new areas proposed in the bill.

2. The workload of the Division will be approximately the same except for new areas proposed elsewhere in the

bill adding to Division responsibility.

3 Mediation will be a new cost and will not substantially reduce Division workload.
4. Mediators will be responsible for determining and applying findings of fact, generally in field locations.
5. Employment Relations Division will require the following personnel as of 7/1/87: ¥Your (4) mediators; one

(1) legal secretary, and one (1) clerk.

Expenditures: FY838 FY8%
DOL Employment Relations - Mediation
Secticn 8 Personal Services $159,962 $159,351
Operating Expenses 51,069 51,069
Equipment 4,000 0
TOTAL $215,031 $210,420
INCREASED OPERATIONAL COSTS-Part 1T $215,031 $210,420

FUNDING SOURCE FOR NET CHANGE:

FEarmarked Special Revenue $215,031 $210,420
TOTAL FUNDING $215,031 $21Q0,420

sB 25
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE
Form BD-15
Page 6

AFFECT ON COUNTY OR OTHER LOCAI, REVENUE QR EXPENDITURES:
Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the
expenses presented in this part should have no direct affect.

LONG-RANGE EFFECTS OF PROFOSED LEGISLATION:
Once the system is established, it will continue unless changed.

PART III: GENERAL PROVISIONS
No Operating Budgets Affected.

PART 1IV: ADMINISTRATIVE PROVISIONS
Operating budget impact integrated with Part II.

PART V: COVERAGE LIABILITY & SUBROGATION

PART VI: UNINSURED EMPLOYERS

PART VII: FILING FOR BENEFITS & ATTORNEY FEE REGULATIONS
No operating budgets affected for these parts.

PART VIII: GENERAL BENEFIT PROVISIONS

ASSUMPTIONS:
Section 24
1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request-
ing party.
2, The Division's principal function in impairment evaluations will be:
a. Rulemaking prior to implementation.
b. Appointment of evaluators in several geographic parts of Montana.
c. Directing a claimant to evaluators.
d. Receiving reports of evaluators and notifying affected parties of ratings.
3. Approximately 950 ratings will be rendered each year,
4, Managing the impairment evaluation system will require one (1) FTE and operating expenses.
Section 25
5. Rate-setting will involve substantial initial development costs.
6. Annual costs for computer support should be approximately the same as setting annual medical fees. However,

additional FTE to manage hospital rate setting and resolve disputed issues will be required.

sB8 Z/5



Fiscal Note Request, SB3153, as amended. REVISED FISCAL NOTE

From BD-15
Page 7
FISCAL IMPACT:
Expenditures: FY33 FY8g
A, DWC - Establigh Impairment Panels
Section 24 Personal Services $ 21,208 $ 21,126
Operating ExXpenses 2,953 2,953
Equipment 8,200 0
TOTAL $ 32,361 $ 24,079
B. DWC - Regulate Hospital Costs
Section 25 Personal Services $ 40,803 $ 40,647
Operating Expenses $,500 6,750
Equipment 5,600 0
TOTAL $ 55,903 $ 47,397
TOTAL PART VIII $ 88,264 $ 71,476
FUNDING SOURCE: Earmarked Special Revenue Total $ 88,264 $ 71,476

PART TX: OCCUPATIONAL DEAFNESS
No operating budgets affected.

PART X: REHABILITATION & RE-EMPLOYMENT

ASSUMPTIONS:
1. There will continue to be about 2,000 workers referred to rehab per year.
2. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the

number of panel referrals will decrease to 1,000 in ¥Y90 and 600 in FY91.

Each of the three panel members will be financed by their principals.

There will be two primary locations for the panels to convene, Helena and Billings.
DWC will administer the panel function and assign caseload.

Five additional personnel will be required to carry out this function.

[= B ) I - Y

s 28§
¥ =



Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE
From BD-15
Page 8

FISCAL TIMPACT:
Expenditures:

A. DWC - Rehab Panel Support FY88 FY89
Sections Personal Services $ 68,041 $ 67,782
37-44 & Operating Expenses 4,000 4,000
48-50 Equipment 7,000 0
TOTAL $ 79,541 71,782
B. Job Service Panel Participation
Personal Services $ 48,856 $ 48,670
Operating Expenses 9,091 9,091
Equipment 5,000 0
TOTAL $ 62,947 57,761
TOTAL PART X $142,488 129,543
FUNDING SOURCE:
Earmarked Special Revenue $142,488 $129,543
TOTAL FUNDING $142,488 129,543
PART XI: Self-Insurer Solvency
PART XII: Occupational Disease
PART X11I: Rule Making Repealers & Codification Instructions
No operating budgets affected for these parts.
TRUST FUNDS
ASSUMPTIONS:
1. Policyholder mix will remain constant.
2. The State Fund's market share will remain unchanged.
3. The proposed benefit payment system will not create an incentive for current policyholders tc seek coverage
from private carriers.
4, Demands on benefits, wage compensation and medical expenses, will remain at current levels.
5. Obligation for the unfunded liability will be recovered in 10 years.
6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10 years.
Y- ¥4
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Fiscal Note Request, SB315, as amended.

Form BD-15
Page O

FISCAL IMPACT:

Al

State Compensation Insurance Fund

1.

Estimated 1987 Premium income
(includes 1/1/87 adjustment).

Amount required to reach
adequate rate base.

Estimated premium needed to
maintain current system,

Estimated premium required to
maintain proposed system.

Estimated Premium Reductions
Z reduction from adequate base,

Obligations to be Funded

a. Unfunded Liability
$81 Million - Annually
for 10 years.

b. Stelling/Buckman Decision
@ $25 Million - Annually
for 10 years.

Annual recovery of recognized
cbligations.

Uninsured Employers Fund

remain the same.

REVISED FISCAL NOTE

FY87

$ 64,800,000

$ 11,862,000

$ 76,662,000

Low ------------- High

$59,122,000 $60,517,000

($17,540,000 ($16,145,000)
—27.88% 0 T IL.06T

$ 12,344,000

$ 3,800,000

$ 16,144,000

The purpose of the reform is to allow the Division to pay benefits on a cash available basis.,
Current law requires the Division to maintain surpluses and reserves in the Fund.

Funding sources

s& 2/¥
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Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE
Form BD-15
Page 10

FUNDING SOURCE:
Expendable Trust Funds.

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium

decreases.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the
most seriously injured worker, and instituting a return-to-work rehabilitation program.

J;zf’;z A



Fiscal Note Request, SB315, as amended. REVISED FISCAL NOTE

Form BD-15
Page 11
SUMMARY - FISCAL IMPACT

OPERATING BUDGETS FY88 FY89
PART I $ N/A $ N/A
PART II 215,031 210,420
PART III N/A N/A
PART IV | N/A N/A
PART v N/A N/A
PART VI N/A N/A
PART VII N/A N/A
PART VIII 88,264 71,476
PART IX N/A N/A
PART X 142,488 129,543
PART XI N/A N/A
PART XIT N/A N/A
PART XIII N/A N/A

TOTAL INCREASE OPERATING COSTS 445,783  $411,439

sB 328
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SB 0315/si

APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
STATEMENT OF INTENT
SENATE BILL 315

Senate Labor and Employment Relations Committee

A statement of intent is required for this bill because
of the following:

The division of workers' compensation needs to adopt
rules to efficiently and fairly implement the Workers'
Compensation Act. There are numerous references throughout
the act to rules, rates, procedures, and forms to be
prescribed by the divisien (e.g., 39-71-208, 1319-71-307,
39-71-410, 39-71-604, 39-71-2102, 39-71-2303, and
39-71-2304). However, there is no explicit statutory grant
of rulemaking authority in the chapter.

The Montana supreme court, in Garland v. The Anaconda

Company, 177 Mont. 240, 581 P.2d 431 (1978), tacitly
recognized 39-71-203 as a general grant of rulemaking
authority. To preserve the division's rulemaking authority
and extend it to the amendments promulgated in this bilil,
the legislature explicitly grants and extends rulemaking
authority to the division to implement the Workers'
Compensation Act.

The division may adopt rules as necessary to implement
the act. The division shall provide the rules, procedures,

and forms specifically referred to in sections of the act

[\'Q}m,um lagisiative Council

1
2

SB 0315/si

and implement other sections as necessary and appropriate by
providing specific guidelines, policies, and procedures to

gerve the efficient and fair administration of the act.

SECOND READING
58- 3/5
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SB 0315/02
APPROVED BY COMMITTEE

ON LABOR & EMPLOYMENT
RELATIONS

SENATE BILL NG. 315
INTRODUCED BY B. WILLIAMS, THAYER, C. SMITH, DARKOQ, CODY,
BARDANOUVE, DONALDSON, HIRSCH, M. WILLTIAMS, KOLSTAD,
PISTORIA, FARRELL, MERCER, THOMAS, WEEDING, STANG, HARPER,
RASMUSSEN, BRANDEWIE, GALT, LYBECK, NATHE, SPAETH, NORMAN,
J. BROWN, NEUMAN, KITSELMAN, BENGTSON, PECK, GILBERT,
KEATING, HARRINGTON, ABRAMS, GLASER, HAMMOND, VAUGHN,
BECK, JENKINS, GRADY, MARKS, MANUEL, HIMSL, SCHYE,
CORNE', PETERSON, WALLIN, GRINDE, SIMON,
JONES, COBNELLY, HOLLIDAY, ECK

BY REQUEST OF THE GOVERNOR

A BILL FOR AN ACT ENTITLED: "“AN ACT PO- EENERALRY -REVISE-THE
HBRKERS*—EBMPENSA?%GN-BAWST—?S-EREATE-A-BBARB—BP-AiNBHS?Rihb
iHSHRANEE:——TB——ABQL{SH——?HE—WSRKERSL—EGMPENSA?EGH-GOBRT—AHB
THE—BGARB-GP—LABBR*—APPEAES:——AMENBENG“—SEG?ESNS--2—%5—16&47
i9-}Q—iB}7——39-5}-29i7~-39—5i—}3941*—39-5*—24927f*39-51*2465
THRBHSH~——39—5&—249?7---39—?i-}i67-'—39'?i—1137——-39—?i*1i97
39-?&’2637—--39-?i“i847—-—39~?i-49l7*-39‘?i-!ﬁ?r--SQ—?l—4§47

39—?&-5627—-—39—?i“5037——-397?1-6957---—39-?%—6}}'-~*?HRBHSH

39-73-338,——39-71-F27--39-71-7367---39-71-F3F7---39-Fi-F4i7
39-7:-BB37--39-73-1683;-~39-32-21667-39-F1-29827-39-71-29657
39-72-31825--39-72-618;-~-39-32-6327---39-F2-6337---45-6-30%7

59—16—3ii7~—53—90&367—-ANB*5379-i3}7—MEAf*REPEAEiHG—SEETiGHS
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SB 0315/02

2-35-%0t47;--2-15-17047--39-53-3957--39-51-330;---39-51-24035
39-53-246847--39-53-24697--39-51~-24307--39-71-1047-39-F21-12%5
39-73-¥227-~~-39-73-4187--~39-F1-2085--——FHROHEH----39-73-70F5
39-71-70897--39-71-3385--35~-73-9147--39-71-1081;7;--39-F71-18627
39~33-20057-39-71-2901-PHROUBGH--39-33~296897--ANB-—-39-72-1047
MeéA+-—AND-PROYVIDING-APFPEICABILITY -BATES-AND-EFPFECTIVE-BATESS

T0 GENERALLY REVISE THE WORKERS' COMPENSATION AND

OCCUPATIONAL DISEASE LAWS; TO PROVIDE THAT OBTAINING

DBENEFITS FRAUDULENTLY CONSTITUTES THEFT; AMENDING SECTIONS

19-12-401, 39-71-116, 39-71-118, 39-71-119, 39-71-203,

39-71-204, 39-71-401, 39-71-407, 39-71-414, 39-71-502,

39-71-503, 39-71-605, 39-71-611 THRQUGH 39-71-614, 39-71-701

THROUGH 39-71-704, 39-71-708, 39-71-710, 39-71-721,

39-71-736, 39-71-737, 39-71-741, 39-71-803,  39-71-1003,

39-71-2106, 39-71-2501, 39~71-2503, 39-71-2905, 39-71-2907,

39-71-2909, 33-72-102, AND 45-6-301, MCA; REPEALING SECTIONS

39-71-104, 39-71-121, 38-71-122, 39-71-410, 39-71-705

THROUGH 39-71-707, 39-71-709, 39-71-738, 39-71-914,

39-71-1001, 39-71-1002, 39-71-1005, 39-71-2906, 39-71-2908,

AND 39-72-104, MCA; AND PROVIDING APPLICABILITY DATES AND

EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
(Refer to Introduced Bill)

Strike everything after the enacting clause and insert:

-2= SB 113
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NEW SECTION. Section 1. Declaration of public policy.
For the purposes of interpreting and applying Title 39,
chapters 71 and 72, the following is the public policy of
this state:

{l1) It is an objective of the Montana  workers'
compensation system to provide, without regard to fault,
wage supplement and medical benefits to a worker suffering
from a work-related injury or disease. Wage-loss benefits
are not intended to make an injured worker whole; they are
intended to assist a worker at a reascnable cost to the
employer. Within that limitation, the wage-loss benefit
should bear a reasonable relationship to actual wages lost
as a result of a work-related injury or disease.

{2) A worker's removal from the work force due to a
work-related injury or disease has a negative impact on the
worker, the worker's family, the employer, and the general
public. Therefore, it 1is an objective of the workers'
compensation system to return a worker to work as soon as
possible after the worker has suffered a work-related injury
or disease.

{3) Montana's workers' compensation and occupational
disease insurance systems are intended to be primarily
self-administering. Claimants should be able to speedily
obtain benefits, and employers should be able to provide

coverage at reasonably constant rates. To meet these

-3- 5B 315
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SB 0315/02

objectives, the system must be designed to minimize reliance
upon lawyers and the courts tc obtain benefits and interpret
liabilities.

{4) Title 39, chapters 71 and 72, must be construed
according to their terms and not liberally in favor of any
party.

Section 2. Section 39-71-116, MCA, is amended to read:

*39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the division of
workers' compensation prior to July 1 of each year.

{2) "Beneficiary" means:

(a) a surviving wife-eor-husband spouse living with or

legally entitled to be supported by the deceased at the time

of injury;

(b) an unmarried child@ under the age of 18 years;

(c} an unmarried child under the age of 25 22 years
who is a full-time student in an accredited school or is

enrolled in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is

-4~- S8 315
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dependent upon the decedent for support at the time of
injury;

{e) a parent who is dependent upon the decedent for
support at the time of the injury {however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (2)(a) through (2){d) of this section, exists};
and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 1B years and only when ne beneficiary,
as defined in subsections (2){(a) through (2)(e) of this
section, exists).

(3) "Casual employment” means employment not in the
usual course of trade, business, profession, or occupation
af the employer. Any-persen-hauling-er-mssisting-in-hauling
af-—sngar--beets—-or--qrains;--in—-case--af--smergencyy--—-+s
considered-engaged-tn-easuat-emptoymenes

{4) "Chiid" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injurys
and--an-—%Ytegitimate-chitd-tegitimized-prior-to-the-injury.

{5) "Days" means calendar days, unless otherwise

specified.
{6y "Department" means the department of labor and

industry.
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+53(7) "“Pivision" means the division of workers'
compensation of the department of labor and industry
provided for in 2-15-1702.

t6}¥(8) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

t#3--4Husband®--or--Uwideweri--means--onty-a-husband-or
widower-tiving-with-or-tegatiy-entitied-to-be--aupported--by
the-deceased-at-the-time-aé-her-tndarys '

t8y(9) "Insurer"® means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No., 2, the indnstriail

tnsurance-account state compensation  insurance fund under

compensation plan No. 3, or the uninsured employers' fund
provided for in part 5 of this chapter,

t9¥(10) "Invalid" means one who is physically or
mentally incapacitated.

(11} "Maximum healing" means the status reached when a

worker is as far restored medically as the permanent

character of the work-related injury will permit.

+10+{12) "Order" means any decision, rule, direc:tion,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.
+33$(13) "Payroll”, "annual payroll", or "annual
payroll for the preceding vyear” means the average annual

payroll of the employer for the preceding calendar year or,
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if the employer shall not have operated a sufficient or any
length of time during such calendar vyear, 12 times the
average monthly payroll for the current year; provided, that
an estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to be adjusted by additional
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.
t3¥23(14}) "Permanent partial disability"” means a
condition fesutting-frem-inqury-as-defined-in--this——chapter
that--resutts--in--the--actnat--itcsa--af-sarnings-or—earning
capabitity-tess-than-totat-cthat--exists--after--the--injured
worker--is-as-far-restored-as-the-permanent-characeer-af-the
tnjurtes-witi-permrts-Disabitity-shati--be--aunpported--by--a
preponderance--af--medicat--evidenser, after a worker has

reached maximum healing, in which a worker:

{(a) has a medically determined physical restriction as

a result of an injury as defined in 39-71-119; and

{b) is able to return to work in the worker's job pool

pursuant to one of the options set forth in [section 36) but

suffers impairment or partial wage loss, or both.

€333(15) "Permanent total disability" means a condition
resulting frem injury as defined in this chapter that
resulita-in-the-loas-of-actuat-sarnings-or-earning-capabitity

that--axists-—-after-the-injured-worker-is-as-far-restored-as
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the—permanent—charactef-of-—ehe~~injuries~7w§1}——permit——and
uhich—re:uits—in—the—workeréhaving—no—reasonabiefprospect-oﬁ
finding-~reguiar——emp}oymenb—cf—any—kindfinfthe—norma}f}abor
market:-Biaubé}ity"sha}}—be—suppcrted—by—a—prepcnderance——of

medicat--evideneesr, after a worker reaches maximum healing,

in which a worker is unable to return to work in the

worker's job pool after exhausting all options set forth in

t143(16) The term "physician” includes “surgeon" and in
either case means one authorized by law to practice his
profession in this state.

t354(17) "The plant of the employer" includes the place
of business of a third person while the employer has access
to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

t16){18) "Public corporation* means the state or any
county, municipal corporation, school district, city, city
under commission form of government or special charter,
town, or village.

+173(19) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

t18y{20) "Reasonably safe tools and appliances" are

such tools and appliances as are adapted to and are
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reasonably safe for use for the particular purpose for which
they are furnished.

+3¥93(21) “Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker is-—as—far-restered-as-the-permanent-character-cf--the
injnriea—wi}}—permit:-A-uorkervsha}}—be—paid—tempcrary—tota}
disability---benefits-——during---a—--reasonabie---periocd--of
retrainingr-Bisability-shati-be-supported-by-a-preponderance

af-medical-evidence reaches maximum healing.

{208}-“Hagestl-means-the-average-gross-sarnings--recetved
by-—the--emp}oyee-—at——the——time—of—the—injury—Eoe-bhe—usua}
heurs-of-employment-in-a-week;-and-overtime--is--not--to--be
considereds--Sick--teave--benefits-~acerued--by-empioyees-of
pubiic—corporations;—aa—defined—by—subsection—f&ﬁ?—’of--this
section;-are-considered-wages~

t213-UWifelt-—or--Lwidowi--means--onty--a--wife-sr-widow
tiving-with-or—tegally—-entitied--te—-be--supporeed--by--the
deceased-at-the-time-of-the-tnjurys

{22) "Year", unless otherwise specified, means calendar
year.w

Section 3. Section 39-71-119, MCA, is amended to read:

#35-71-119. Injury or--injured and accident defined.
1) "Injury" or “injured"” means:

f}}--a‘tangébie-happeniﬂgfof-a—traumatic—nature—from-an
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unexpected-cause--or--unusual--strain--resniting--in--either
externat---or—-internal--physicai--harm--and--such--physical
condition-as-a-resplt-therefrom-and--excinding--disease--neot
traceable-to-injuryr;-except-as-provided-in-subsection-{2)-of
ehis-sectiont

{2)--cardiovascultar-—-or---puimenary---or---raapiratery
diseases-contracted-by-a--paid--firefighter--empioyed--by--a
munietpatity;--vitltage;-or-fire-district-as-a-reguiar-member
of-a-tawfultiy-estabiished-fire—-department;-~which—-diseases
are--caused-—by-sverexertion-in-times-cf-streas-ar-danger-in
the-course-of-his-employment-by--preximate-—exposnre--or--by
camuiative--exposure—-over--a--period--of-d-years-or-more-teo
heat;-amoke;-chemicat-fumesrs-er-other-toxie--gasess--Nothing
herein—-shati--be--construed--to--exetnde--any-other-working
perasn--whe--suffers——-a---cardisvascutar;---puimonary;-——-er
reapiratory-—disease—-white--in--the-courss-and-scope-of-his
employment<

{a) internal or external physical harm to the body;

{b) damage to prosthetic devices or appliances, except

for damage to eyeqlasses, contact lenses, dentures, ot

hearing aids; or
t3}(c) death resuiting-frem-injury,

{2) Bn_ injury is caused by an accident. An accident

is:

(a an unexpected traumatic incident or unusual
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strain;

(b} identifiable by time and place of occurrence;

{c) identifiable by member or part of the body

affected; and

(d) caused by a specific event on a single day or

during a single work shift.

{3) "™Injury” or "injured" does not mean a physical or

mental condition arising from:

{a) emotional or mental stress; or

{b) a nonphysical stimulus or activity.

{4) "Injury" or "injured" does not include a disease

that is not caused by an accident.

(5) A cardiovascular, pulmonary, respiratory, or other

disease, cerebrovascular accident, or myocardial infarction

suffered by a worker is an injury only if the accident is

the primary cause of the physical harm in relation to other

factors contributing to the physical harm."”

NEW SECTIQON. Section 4. Wages defined. (1) "Wages"
means the gross remune}ation paid in money, or in a
substitute for money, for services rendered by an employee.
Wages include but are not limited to:

{a} commissions, bonuses, and remuneration at the
reqular hourly rate for cvertime work, holidays, vacations,
and sickness periods;

{b) board or lodging iF it constitutes a part of the
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empleoyee's remuneration, based on the actual value of the
board, lodging, rent, or housing; and

{c) payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement.

{2) Wages do not include:

{a) employee travel expense reimbursements or
allowances for meals, lodging, travel, and subsistence;

(b) special rewards for individual invention or
discovery;

{c) tips and other gratuities received by the employee
in excess of those documented to the empleoyer for tax
purposes;

{d} contributions made by the employer tO a group
insurance or pension plan; or

(e) wvacation or sick leave benefits accrued but not
paid.

{3) For compensation benefit purposes, the average
actual earnings for the four pay pericds immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

(b} for good cause shown by the claimant, the use of
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the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

Section 5. Section 39-71-203, MCA, is amended to read:

"39-71-203. Powers of division -- rules. (1) The
division is hereby vested with full power, authority, and
jurisdictien to do and perform any and all things, whether
herein specifically designated or in addition thereto, whieh
that are necessary or convenient in the exercise of any
power, authority, or jurisdiction conferred upon it under
this chapter.

{2) The division may adopt rules to carry out the

provisions of this chapter.”

Section 6. Section 39-71-204, MCA, is amended to read:

v“33-71-204. Rescission, alteration, or amendment by
division of its orders, decisions, or awards ----iimitatien
—— effect -- appeal. (1) Except-as-provided-in-subsectien
+237-the The division shati-have has continuing jurisdiction
ovér all its orders, decisions, and awards and may, at any
time, npon notice, and after opportunity to be heard is
given to the parties in interest, rescind, alter, or amend
any such order, decision, or award made by it upon good
cause appearing therefor.

t23--Phe-divisten-or-the--werkerst-—compensation--judge

3ha&}——nat——have—power—to‘re:cind7—alter7—cr—amend—any~finai
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settiement-or-awsrd-cf-cempensation-more-than—-4¢-years-——-after
the-——same--has--been--approved——by-the-divisionrs-Rezeindings
atteringy-oar-amending-a-finat-settiement-within——the--é-year
pericd--shaii--be--by-agreement-between-the-ciaimant-and-the
insurer--If-the-ciaimant-and-the-insurer-cannot--agree;--the
dispute-shati-be-considered-a-dispute-for-which-the-warkerst
compensatien-judge-has-jurisdiction-to-make-a-determinatisnc
Except--as--provided--¢n--35-3:-25687--the--division--er-the
workersl-compensation-indge-shali--not--have--the--power--te
rescind;—-attery--or--amend--any--order-approving-a-fuii-and
finai-compromise-settiement-af-compensation:

+3¥(2)} Any order, decision, or award rescinding,
altering, or amending a prior order, decision, or award
shati-have has the same effect as original orders or awards.

(3) If a party is agqrieved by a division order, the

party may appeal the dispute to the workers' compensation

judge.”
NEW SECTION, Section 7. Filing true claim -—

obtaining benefits through deception or other fraudulent
means —-- criminal penalty., (1) A person filing a claim under
this chapter or chapter 72 of this title, by signing the
claim, affirms the information filed is true and correct to
the best of that person's knowledge,

(2) A person who obtains or assists in obtaining

benefits to which the person 1is not entitled under this
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chapter or chapter 72 of this title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal
proceedings against the person.

NEW SECTION. Section 8. Disputes -- Jjurisdiction --
evidence -- settlement requirements -- medlation., (1) A
dispute concerning benefits arising under this chapter or
chapter 72 must be brought before a department mediator as
provided in [sections 52 through 57]. If a dispute still
exists after the parties satisfy the mediation requirements
in [sections 52 through 57], either party may petition the
workers' compensation court for a resolution.

(2) A dispute arising under this chapter that does not
concern benefits or a dispute for which a specific provision
of this chapter gives the division jurisdiction must be
brought before the division,

(3) An appeal from a division order may be made to the
workers' compensation court.

(4} The common law and statutory rules of evidence do
not apply in a case brought to hearing before the division.

(5) Except as otherwise provided in this chapter,
befocre a party wmay bring a dispute concerning benefits
before a mediator, the parties shall attempt to settle as
Eollows:

fa) The party making a demand shall present the other

party with a specific written demand that contains
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sufficient explanation and documentary evidence to enable
the other party to thoroughly evaluate the demand.

(b} The party recelving the demand shall respond in
writing within 15 working days of receipt. If the demand is
denied in whole or in part, the response shall state the
basis of the denial.

{c) A party may move to dismiss a petition if it does
not comply with this subsection. A mediator has the
authority to dismiss a petition if he finds that the party
did not comply with this subsection, but the mediator's
decision may be reviewed by the workers' compensation court
upen motion of a party.

(6) Nothing in this subsection relieves a party of an
obligation otherwise contained in this chapter.

NEW SECTION. Section 9. Financial incentives to
institute saFety programs. The State compensation insurance
fund, plan No. 3, and private insurers, plan No. 2, may
provide financial incentives to an employer who implements a
formal safety program. The insurance carrier may provide to
an employer a premium discount that reflects the degree of
risk diminished by the implemented safety program.

Section 10. Section 39-71-401, McA, is amended to
read:

"39-71-401. Employments covered and employments

exempted. (1) Except as provided in subsection (2) of this
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section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment cr contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer ig bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b) casual employment as defined in 39-71-116+3%
except—empieyment—of-a-va}unteer-under-ﬁ?—i—iBB;

(¢} employment of members of an employer's family
dwelling in the employer's household;

{d) employment of scle proprietors or working members
of a partnership other-than-those-who-conaider-themseives-or
hold-—themseives--sut-as-independent-contractors-and-who-are
not—cantracting*for*agricuitura}-serviees—to-be—perfarmed‘an
a—-farm—-ar-—:anch7——cr--Eor--brokef—-or—-saiesmnn——services
perfarmed——under——a——%icense-—issned—Abynthe—board—of—renity

reguiation7‘or-éer—scrvice:-u:—a—di:eet——se}ier-—engaged——iﬂ
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the--sale-of-ecsnsumer-products-to-enstemers-primarity-in-the

home, except as provided in subsection (3):

(e) employment of a broker or salesman performing

under a license issued by the board of realty regulation:

(£) employment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home;

tet(g) employment for which a rule of 1liabiiity for
injury, occupational disease, or death is provided under the
laws of the United States;

t£+{h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

t93{i) employment with any railroad engaged in
interstate commerce, except that railroad construction work
shaii-be is included in and subject to the provisions of
this chapter;

thy(j) employment as an official, including a timer,
referee, or judge, at a schocl amateur athletic event,
unless the person is otherwise employed by a school
district.

(3) A sole proprietor, or a working member of a
partnership who holds himself out or considers himself an
independent contractor, and--who--is--not--contracting--fer
agricuiturai-services-to-be-performed-oan-a-farm-or-ranchy-or

for--broker--or-—satesman-services-perfarmed-under-a-ticenss
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tasned-by-the-board-of-reaity-reguiationy-or-for-services-as
a-direct-setier-engaged-in-the-sate-of-consumer-producta--to
eustemers--primaritty—-in--the--home must elect to be bound
personally  and individually by the provisions of
compensation plan No. 1, 2, or 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the

application only if it determines that the applicant is not

-an independent contractor. When an application is approved

by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from
obtaining benefits under this chapter.

{4) {(a) A private corporation shall provide coverage

for its officers and other employees under the provisions of

compensation plan No. 1, 2, or 3. However, pursuant to such

rules as the division promulgates and subject in _all cases

to approval by the division, an officer of a private

corpeoration may elect not to be bound as an employee under

this chapter by giving a written notice, on a form provided

by the division, served in the following manner:

{i) if the employer has elected to be bound by the

provisions of compensaticn plan No. 1, by delivering the

notice to the board of directors of the employer and the

division; or

-19- SB 315

[ S |

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0315/02

{ii) if the employer has elected to be bound by the

provisions of compensation plan No. 2 Or 3, by delivering

the notice to the board of directors of the employer, the

division, and the insurer.

(b) If the employer changes _plans or insurers, the

officer's previous election is not effective and the officer

shall again serve notice as provided if he elects not to ke

bound.

{¢) The appointment or election of an employee_ as _an

officer of a corporaticon for the purpose of excluding the

employee from coverage under this chapter does not entitle

the officer to elect not to be bound as an employee under

this chapter. In any case, the officer must sign the notice

required by subsection {4)(a) under oath or affirmation, and

he is subject toc the penalties for false swearing under

45-7-202 if he falsifies the notice.

+43(5) Each employer shall post a sign in the
workplace at the locations where notices to employees are
normally posted, informing employees about the employer's
current provision of compensation insurance. A workplace is
any location where an employee performs any work-related act
in the course of employment, regardless of whether the
location is temporary or permanent, and includes the place
of business or property of a third person while the employer

has access to or control over such place of business or
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property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $§50 fine for each citation."

Section 1ll. Section 39-71-407, MCA, 1is amended to
read:

"39-71-407. Liability of insurers -— -limitatioms. (1}
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinafter provided, to an
employee of an employer it insures who receives an injury
arising out of and in the course of his employment or, in
the case of his death from such injury, ¢to his
beneficiaries, if any.

{2) (a) An insurer is liable for an injury as defined

in 39-71-119 if the claimant establishes it is more probable

than not that:

{1} a claimed injury has occurred; or

{ii) a claimed injury aggravated a preexisting

condition,

{b) Proof that it was medically possible that a

claimed injury occurred or that such claimed injury

aggravated a preexisting condition is not sufficient to
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establish liability.

{3} An emplocyee who suffers an injury or dies while

traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the trangportation or

the employee receives reimbursement from the employer for

costs of travel, gas, oil, or lodging as a part of the

employee’s benefits or employment agreement; and

(ii) the travel is necessitated by and on behalf of the

employer as an  integral part, or condition, of the

employment; or

{b) the travel is reguired by the employer as part of

the employee's job duties.

{4} An employee is not eligible for benefits otherwise

payable under this chapter if the employee's use of alcohol

or drugs not prescribed by a physician is the sole and

exclusive cause of the injury or death. However, if the

employer had knowledge of and failed to attempt to stop the

employee's use of alcohol or drugs, this subsection does not

apply."

Section 12. Section 39-71-414, MCA, is amended to
read:

"39-71-414. Subregation. (1) I1F an action is
prosecuted as provided for in 39-71-412 or 39-71-413 and
except as otherwise provided in this section, the insurer is

entitled to subrogation for all compensation and benefits
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paid or te be paid under the Workers' Compensation Act. The
insurer's right of subrogation is a first lien on the claim,
judgment, or recovery.

(2) (a) If the injured employee intends to institute
the third party acticn, he shall give the insurer reasonable
notice of his intention to institute the action.

(b} The injured employee may request that the insurer
pay a proportionate share of the reascnable cost of the
action, including attorneys' fees.

(¢) The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

{d) If the injured employee or the employee's personal
representative institutes the action, the employee is
entitled to at least one-third of the amount recovered by
judgment or settlement less a propertionate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

(3) 1If an injured employee refuses or fails to
institute the third party action within 1 year from the date
of injury, the insurer may institute the action in the name
of the employee and for the employee's benefit or that of

the employee's personal representative. If the insurer
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institutes the action, it shall pay to the employee any
amount received by judgment cor settlement which is in excess
of the amocunts paid or to be paid under the Workers'
Compensation Act after the insurer's reasonable costs,
including attorneys' fees for prosecuting the actien, have
been deducted from the recovery.

{4) An insurer may enter into compromise agreements in
settlement of subrogation rights,

(5) If the amount of compensaticn and cther benefits
payable under the Workers' Compensation Act have not been
fully determined at the time the employee, the employee's
heirs or personal representatives, or the insurer have
settled in any manner the action as praovided for in this
section, the division shall determine what proportion of the
settlement shall be allocated under subrogation. The
division's determination may be appealed to the workers'
compensation judge.

{6) (a) The insurer is entitled to full subrogation

rights under this section, even though the claimant is able

to demonstrate damages in excess of the workers'

compensation benefits and the third-party recovery combined.

The insurer may subrogate against the entire settlement or

award of a third party claim brought by the claimant or his

personal representative, without reqgard to the nature of the

damages.

-24- SB 315



LT-TRE - -BE S -]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0315/02

(b) If no survival action exists and the parties reach

a settlement of a wrongful death claim without apportionment

of damages by a court or jury, the insurer may subrogate

against the entire settlement amount, without regard to the

parties' apportionment of the damages, unless the insurer is

a party to the settlement agreement.”

Section 13. Section 39-71-%02, MCA, 1is amended to
read:

"39-71~502. Creation and purpose of uninsured
employers' fund. There is created an uninsured employers'
fund. The purpose of the fund is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received if the employer had been

properly enrolled under compensation plan No. 1, 2, or 3,

except as provided in 39-71-503({2)."

Section 14. Section 39-71-503, MCA, is amended to
read:

"39-71-503. Administration of fund. (1) The division
shall administer the fund and shall pay all proper benefits
to injured employees of uninsured employers.

{2) Proper--surpinses--and--reserves-shali-be-kept-£for

the-furnds Surpluses and reserves shall not be kept for the

fund. The division shall make such paymenis as it considers

appropriate as funds become available from time to time. The

payment of weekly disability benefits takes preference over
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the payment of medical benefits. No lump-sum payments of

future projected benefits, including impairment awards, may

be made from the fund. The board of investments shall invest

the moneys of the fund. The cost of administration of the
fund shall be paid out of the money in the fund.,"

Section 15. Section 39-71-605, MCA, is amended to

read:

"39-71-605. Examination of employee by physician --
effect of refusal to submit toc examination -- report and
testimony of physician -- cost. {1) (a) Whenever in case of

injury the right to compensation under this chapter would
exist 1in favor of any employee, he shall, upon the written
request of his-employer-or the insurer, submit from time to
time to examination by a physician or panel of physicians,
who shall be provided and paid for by such empieyer—-or
insurer, and shall likewise submit to examination from time
to time by any physician or panel of physicians selected by
the division er-any-member-or-examiner-or-referee-thereof.

{b) The request or order for such examination shall
fix a time and place therefor, due regard being had to the
convenience of the employee and his physical condition and
ability to attend at the time and place fixed. The employee
shall be entitled to have a physician present at any such
examination. So long as the employee, after such written

request, shall fail or refuse to submit to such examination
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or shall in any way obstruct the same, his right to
compensation shall be suspended. Any physician or panel of
physicians employed by ¢he--empieyer; the insurery or the
division who shall make or be present at any such
examination may be required to testify as to the results
thereof.

(2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of his the
injury or disability, if any, the division, at the regquest
of the claimant;-empieyer; or insurer, as the case may be,
shall require the claimant to submit to such examination as
it may deem desirable by a physician or panel of physicians
within the state or elsewhere who have had adeguate and
substantial experience 1in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel of physicians making the examinaticn
shall file a written report of findings with the division
for its use in the determination of the controversy
involved. The division shall pay the physician or panel of
physicians for the examinaticn and shall be reimbursed by
the party who requested it.

(3) This section does not apply to impairment

evaluations provided for in [section 24]."

Section 16. Section 39-71-611, MCA, is amended to

read:
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"39-71-611. Costs and attorneys’ fees payable on
denial of claim or termination of benefits later found
compensable. In-the-event-an-insurer-dentea-tiabitity-for--a
ciaim--for-—compensation-or-terminatesa-compensation-benefits
and-the-ciaim-ia-iater-adjndged-compensabte-by-the--workers*
compansatian-—-jndge-—-or--on--appeat;--the-—insurer-shati-pay
reasonable-costs-and-attorneysi-fees-as-estabiished--by--the

workers!l-—compensation--judges (1) The insurer shall pay

reasonable costs and attorney fees as established by the

workers' compensation court if:

{a} the insurer denies 1iability for a claim for

compensation or terminates compensation benefits;

(b) the claim is later adjudged compensable by the

workers' compensation court; and

(c) in_ the case of attorneys' fees, the workers'

compensation court determines that the insurer's actions in

denying liability or terminating benefits were unreasonable.

(2) A finding of unreasoconableness against an insurer

made under this section does not constitute a finding that

the insurer acted in bad faith or violated the unfair trade

practices provisions of Title 33, chapter 18."

Section 17. Section 39-71-612, MCA, is amended to
read:
“33-71-612. Costs and attorneys' fees that may be

assessed against an employer--sr insurer by workers'
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compensation judge. (1) If an empteyer-or insurer pays or

tenders submits a written offer of payment of compensation

under chapter 71 or 72 of this title but controversy relates
to the amount of compensation due, the case is brought
before the workers' compensation judge for adjudication of
the controversy, and the award granted by the judge is
greater than the amount paid or tendered offered by the
empioyer--or insurer, a reasonable attorney's fee and costs
as established by the workers' compensation judge if the
case has gone to a hearing may be awarded by the judge in
additien to the amount of compensation.
t2+~-HWhen-an--attorneyls--fee--is--awarded--agatnst--an
empioyer--ar-insurer-under-this-section-there-may-be-further
assessed-against-the-employer-or-insurer--reasconabie--costsy
fees;—-and--miteage--for--necessary--witnesses--artending--a
hearing-en-the-ctaimantis-behalf<-Both-the-necessity-for-the
witness-and-the-reascnableness-of-the-fees-must-be--approved
by-the-workersi-compensation-judges

(2) An award of attorneys' fees under subsection {1)

may only be made if it is determined that the actions of the

insurer were unreasonable. Any written offer of payment made

30 days or more before the date of hearing must be

considered a valid offer of payment for the purposes of this

section.

{3) A finding of unreasonableness against an insurer
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made under this section does not constitute a Ffinding that

the insurer acted in bad faith or violated the unfair trade

practices provisions of Title 33, chapter 18."

Section 1B. Section 39-71-613, MCA, is amended to

read:

"39-71-613. Regulation of attorneys' fees -
forfeiture of fee for noncompliance. (1) When an attorney
represents or acts on behalf of a claimant or any other
party on any workers' compensation claim, the attorney shall
submit to the division a contract of employment, on a form

provided by the division, stating specifically the terms of

the fee arrangement between the attorney and the claimant.

(2) The administrator of the division may regulate the
amount of the attorney's fee in any workers' compensation
case. In regulating the amount of the fee, the

administrator shall consider:

(a) the benefits the claimant gained due to the

efforts of the attorney;

{b) the time the attorney was reguired tc spend on the
casey;

(e) the complexity of the casey; and

{d) any other relevant matter the administrator may
consider appropriate.

(3) If an attorney violates a provision of this

section, a rule adopted under this section, or an order
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Fixing an attorney's fee under this section, he shall
forfeit the right to any fee which he may have collected or
been entitled to collect."

Section 19. Section 39-71-614, MCA, is amended to
tead:

"39-71-614. Calculation of attorney fees -
limitation. (1) The amount of an attorney's fee assessed
against an empleyer-or insurer under 39-71-611 or 39-71-612
must be based exclusively on the time spent by the attorney
in representing the claimant on the issues brought before
the--werkerst--cempensation--judge to hearing. The attorney

must document the time spent and-give-the--documentation--teo

the--4udge, but the judge is not bound by the documentation

submitted,

(2) The judge shall determine &a reascnable attorney
fee and assess costs. He-is-net-bound-by-the-documentation
submitted-te-him+ The hourly fee--the--judge--appiies rate
applied to the time spent must be based on the attorney's

customary and current hourly €feese rate for legal work

performed in this state, subject to a maximum established by

the division,

+24(3) This section does not restrict a claimant and
an attorney from entering into a contingency fee arrangement
under which the attorney receives a percentage of the amount

of compensation payments received by the claimant because of
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the efforts of the attorney. However, an amount egual to any
fee and costs assessed against an empIoyer-or insurer under
39-71-61 or 39-71-612 and this section must be deducted from
the fee an attorney is entitled to from the claimant under a
contingency fee arrangement.”

NEW SECTION. Section 20. Employer not to terminate
worker for filing claim -- preference -- jurisdiction over
dispute. (1)} An employer may not use as grounds for
terminating a worker the filing of a claim under this
chapter or chapter 72 of this title.

{2) If an injured worker is capable of returning tc
work within 2 years from the date of injury and has received
a medical release to return to work, the worker must be
given a preference over new hires for a comparable position
that becomes vacant within such 2-year period if:

{a) the position is consistent with the worker's
physical conditien and vocational abilities; and

{b) the worker is substantially equally qualified as
other applicants.

{3} This preference applies only to employment with
the employer for whom the employee was working at the time
the injury occurred.

{4) The division, department, and workers’

compensation court do not have jurisdigtion to administer or

resolve a dispute under this section. Exclusive jurisdiction

-32- SB 315



10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

SB 0315/02

is with the district court.

gection 21. Section 39-71-701, MCA, 1is amended to
read:

»39-71-701. Compensation for injuries producing

temporary total disability. (1) Subject to the limitation in

39-71-736, a worker is eligible for temporary total

disability benefits when the worker suffers a total loss of

wages as a result of an injury and until the worker reaches

maximum healing.

{2) The determination of temporary total disability

must be supported by a preponderance of medical evidence.

+3¥({3) Weekly compensation benefits for injury
producing total temporary total disability shall be 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed $iif-beginning
Futy--17--1973:--Beginning--Juty-t7-13F47-the-maximum-weekiy
compensation-benefits-shati-not-exceed the state's average

weekly wage at the time of injury. Potai-temporary Temporary

total disability benefits shall be paid for the duration of

the worker's temporary disability. The weekly benefit amount

may not be adjusted for cost of 1living as_provided in

39-72-702(5).
£2¥(4) 1In cases where it is determined that periodic
disability benefits granted by the Social Security Act are

payable because of the injury, the weekly benefits payable
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under this section are reduced, but not below =zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

{5) Notwithstanding subsection {3), beginning July 1,

1987, through June 30, 1989, weekly compensation benefits

for temporary total disability may not exceed the state's

average weekly wage of $299 established July 1, 1986."

Section 22. Section 39-71-702, MCA, 1is amended to
read:
"39-71-702. Compensation for tnjuries-—--producing

permanent total permasent disability. (1) If a worker is no

longer temporarily totally disabled and is unable to return

to work due to injury, the worker is eligible for permanent

total disability benefits. At an insurer's request, an

evaluation of all options under [section 36] must be made

before permanent total disability status is determined.

Permanent total disability benefits must be paid For the

duration of the worker's permanent total disability, subject

to 39-71-710 and {section 47].

{2) The determination of permanent total disability

must be supported by a prepcnderance of medical evidence.

¢:3(3) Weekly compensation benefits for an injury

producing--total--permanent resulting in permanent total

-34- 5B 315



[T -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

$B 0215/02

disability shall be 66 2/3% of the wages received at the
time of the injury. The maximum weekly compensation benefits
shall not exceed the state's averaqge weekly wage at the time
of injury. Potal-permanenc-disability-benefits-shati-be-paid
for-the-duration-ef-the-workeris-totai-permanent-disabiittys

t2+(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this sectlion are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement,

{5) A worker's benefit amount must be adjusted for a

cost-of-living increase on the next July 1 after 104 weeks

of permanent total disability benefits have been paid, and

each succeeding July 1. A worker may not receive more that

10 such adjustments. The adjustment must be the percentage

increase, if any, in the state's average weekly wage as

adopted by the division over the state's average weekly wage

adopted for the previous year, or 3%, whichever is less.

{6) Notwithstanding subsection (3), beginning July 1,

1987, through June 30, 1989, the maximum weekly compensation

benefits for permanent total disability may not exceed the

state's average weekly wage of $299 establigshed July 1,
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Section 23. Section 39-71-703, MCA, is amended to
read:

"39-71-703. Compensation for injuries causing partial
disability. (1) Weekly--compensation--benefits—-—far—-injury
producing--partial-disabiliey-shatl-be-66-2/3%-cf-the-actuat
diminueion-tn-the--warker!ls-—earning--capacity--measured--in
doliarsy---subject--to--a--maximum--weekiy--compensation--of
cne-hatf-the-statels-average-weekly-wages

t2y--FPhe-compensation-shati-be-paid-during--the--peried
of-disabitttyr-not-exceedingy-howaver;-588-wecks-in-cases-of
partiat---disabititys---However;compensation---for---parciat
disabitity-resulting-from~the--toss--of--or-—-injury--to--any
member—-shati--not--be-payabie-for-a-greater-number-of-weeka
than-ts-specified-in-39-71-705-for-the-toss-—cf--the--members

A worker who has reached maximum healing and is not eligible

for permanent total disability benefits but who has a

medically determined physical restriction as a result of a

work-related injury may be eligible for an impairment award

and wage supplement benefits as Follows:

(a} The following procedure must be followed for an

impairment award:

{i) Each percentage point of impairment is compensated

in an__amount equal to 5 weeks times 66 2/3% of the wages

received at the time of the injury, subject to a maximum
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compensation rate of one-half of the state's average weekly

wage at the time of injury.

{ii) When a worker reaches max imum healing, an

impairment rating is rendered by one or more physicians as

provided for in [section 24]. Impairment benefits are

payable beginning the date of maximum healing.

(iii) An impairment award may be paid biweekly or in a

lump sum, at the discretion of the worker. Lump sums paid

for impairments are not subject to the requirements set

forth in 39-71-741, except that lump-sum conversions for

benefits not accrued may be reduced to present value at the

rate set forth by the division in 39-71-741(5).

(iv) If a worker becomes eligible for permanent total

disability benefits, the insurer may recover any lump-sum

advance paid to a claimant for impairment, as set forth in

39-71-741(5). Such right of recovery does not apply to

lump-sum benefits paid for the period prior to claimant's

eligibility for permanent total disability benefits.

{vy If a worker suffers additional injury, an

impairment award payable for the additional injury must be

reduced by the amount of a previous award paid for

impairment to the same site on the body.

(b} The following procedure must be followed for a

wage supplement:

(i) A worker must be compensated in weekly benefits
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equal to 66 2/3% of the difference between the worker's

actual wages received at the time of the injury and the

wages the worker is gualified to earn in the worker's job

pool, subject to a maximum compensation rate of one-half the

state's average weekly wage at the time of injury.

{(ii) Eliqibility for waqe supplement benefits begins at

maximum healing and terminates at the expiration of 500

weeks minus the number of weeks for which a worker's

impairment award is payable, subject to 1319-71-710, A

worker's failure to sustain a wage loss compensable under

subsection (1)(b)(i) does not extend the period of

eligibility., However, if a wotker becomes eligible for

temporary total disability, permanent total disability, or

total rehabilitation benefits after reaching maximum

healing, the eligibility pericd for wage supplement benefits

is extended by any period for which a worker is compensated

by those benefits after reaching maximum healing.

(2) The determination of permanent partial disability

must be supported by a preponderance of medical evidence.

{3) WNotwithstanding subsections (1) and (2), beginning

July 1, 1987, through June 30, 1989, the maximum weekly

compensation benefits for permanent partial disability may

not exceed $149.50, which is one-half the state's average

weekly wage established July 1, 1986."

NEW SECTION. Section 24. Impairment evaluation -
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ratings. (1} An impairment rating:

{a) is a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

(b) must be based on the current edition of the Guides
to Evaluation of Permanent Impairment published by the
Rmerican Medical Association; and

(c) must be expressed as a percentage of the whole
person.

(2) A claimant or insurer, or both, may obtain an
impairment rating from & physician of the party's choice. If
the claimant and insurer cannot agree upon the rating, the
procedure in subsection {(3) must be followed.

(3) {a) Upon request of he claimant or insurer, the
division shall direct a c¢laimant to an evaluator for a
rating. The evaluator shall:

(i) evaluate the claimant to determine the degree of
impairment, if any, that exists due to the injury; and

{ii) submit a report to the division, the claimant, and
the insurer.

(b} Unless the following procedure is followed, the
insurer shall begin paying the impairment award, if any,
within 10 days of the evaluator's mailling of the report:

(i) Either the claimant or the insurer, within 15 days

after the date of mailing of the report by the first
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evaluator, may reqguest that the claimant be evaluated by a
second evaluator. If a second evaluation is requested, the
division shall direct the claimant tc a second evaluator,
who shall determine the degree of impairment, if any, that
exists due to the injury.

{ii) The reports of both examinations must be submitted
tec a third evaluator, who may alsoc examine the claimant or
seek other consultation. The three evaluators shall consult
with one another, and then the third evaluator shall submit
a final report to the division, the claimant, and the
insurer. The final report must state the degree of
impairment, if any, that exists due to the injury.

{iii) Unless either party disputes the rating in the
final report as provided in subsection (6}, the insurer
shall begin paying the impairment award, if any. within 45
days of the date of mailing of the report by the third
evaluator.

(4} The division shall appoint impairment evaluators
to render ratings under subsection (1). The divisicn shall
adopt rules that set forth the qualifications of evaluators
and the locations of examinations. An evaluator must be a
physician licensed under Title 37, chapter 3. The division
may seek nominations from the board of medical examiners.

(5) The cost of impairment evaluations is assessed to

a workers' insurer, except that the coat of an evaluation
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under subsection {3)(b)(ii) or (3)(b)(iii) is assessed to
the requesting party.

(6) A party may dispute a £final impairment rating
rendered under subsection (3)(b)(iii) by filing a petition
with the workers' compensation court within 15 days of the
evaluator's mailing of the report. Disputes over impairment
ratings are not subject to 39-71-605 or to mandatory
mediation.

(7) An impairment rating rendered under subsection (3)
is presumed correct. This presumption 1s rebuttable.

Section 25. Section 39-71-704, MCA, 1is amended to
read:

"39-71-704. Payment of medical, hospital, and related
services. (1} In addition to the compensation provided by
this chapter and as an additional benefit separate and apart
from compensation, the following shall be furnished:

(a) After the happening of the injury, the insurer
shall furnish, without 1limitation as to length of time or
dollar amount, reasonable services by a physician or
surgeon, reasonable hospital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained.

(b) The insurer shall replace or repalr prescription
eyeglasses, prescription contact lenses, prescription

hearing aids, and dentures that are damaged or lost as a
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result of an injury, as defined in 39-71-119, arising out of
and in the course aof employment,

(2) A relative value fee schedule for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, shall be established
annually by the workers' compensation division and become
effective in January of each year. The maximum fee schedule
must be adopted as a relative value fee schedule of medical,
chiropractic, and paramedical services, with unit values to
indicate the relative relationship within each grouping of
specialties. Medical fees must be based on the median fees
as billed to the state compensation insurance fund during
the year preceding the adoption of the schedule. The
division shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers must
use to pay for services under the schedule, and the method
of determining the median of billed medical fees. These
rules shall be modeled on the 1974 revision of the 1969
California Relative Value Studies.

{3) Beginning January 1988, the division shall

establish rates for hospital services necessary for the

treatment of injured workers. Approved rates must be in

effect for a pericd of 12 months from the date of approval.

The division may coordinate this ratesetting function with

other public agencies that have similar responsibilities.
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(4) Notwithstanding subsection (2), beginning January

1, 1988, and ending January 1990, the maximum fees payable

by insurers must be 1limited to the relative value fee

schedule established in Januvary 1987. WNotwithstanding

subsection (3), the hospital rates payable by insurers must

be limited to those set in January 1988, until December 31,

1989."

Section 26. Section 39-71-708, MCA, is amended to
read:

"39-71-708. cCompensation for disfigurement, (1) The
division may award proper and equitable indemrity benefits
for serious face, head, or neck disfigurement, not to exceed
$2,500, 1in addition to any-ether-indemnity benefits payable
under 35%-7%-7057-39-71-7067-8r-35-73-387 39-71-703.

{2) No payment under this section shall be in lieu of
the separate benefit of medical and hospital services and or
of any benefits paid under 39-71-701 for temporary total
disability.”

Section 27. Section 39-71-710, MCA, is amended to
read:

"39-71-710. Termination of totai-disabiliey benefits
upcn retirement. (1) If a claimant is receiving tetal

disability or rehabilitation compensation benefits and the

claimant receives--retirement receives social security

retirement benefits or is eligible to receive full social
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security retirement benefits or-disabritty--soctar--seecnrity
benefits--paid-—ta--the--claimant--are--eonverted--by-taw-te
tetirement--benefits, the claimant is considered to be
retired and--no--ionger-in-the-open-iabor-market. When the
claimant is considered retired, the liability of the insurer

is ended for payment of sueh wage supplement, permanent

total, and rehabilitation compensation benefits. Phis

section-dees-—-not--appty--to--permanent—--partiat--disabiiity
benefits:--Medical--benafits—-are--expreaaly-reserved-to-the

etatmants However, the insurer remains liable for temporary

total disability benefits, any impairment award, and medical

benefits.

{(2) If a claimant who is eligible to receive social

security retirement benefits and is gainfully employed

suffers a work-related injury, the insurer retains liability

for temporary total disability benefits, any impairment

award, and medical benefits."

NEW SECTION. Section 28. Benefits not due while
claimant is incarcerated. A claimant is not eligible for any
disability or rehabilitation compensation benefits while the
claimant is incarcerated as the result of conviction of a
felony. The insurer remains liable for medical benefits. No
time limit on benefits otherwise provided in this chapter is
extended due to a period of incarceration.

Section 29. Section 39-71-721, MCA, is amended to
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read:

*39-71-721, Compensation for injury causing death _-
limitation. (1) (a} If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceasedy-as-the-ease-may-be; is entitled
to the same compensation as though the death occurred
immediately following the injuryy—-but--the--pertsd--during
which--the--death--benefit--ts—-patd-shati-be-reduced-by-the
period-during-or-for-which-compensation--was--paid--fer--the

injury. A beneficiary's eligibility for benefits commences

after the date of death, and the benefit level is

estahlished as set forth in subsection (2).

{b) The insurer is entitled to recover any

overpayments or compeasation paid in a lump sum to a worker

prior to death but not yet recouped. The insurer shall

recover such payments from the beneficiary's biweekly

payments as provided in 39-71-741(5).

{2) To beneficiaries as defined in subsections-{23{a¥

through--¢+23tdy-——0f---39-71-116 38-71-116(2)(a) through

19-71-116(2}(d), weekly compensation benefits for an injury
causing death are computed--at 66 2/3% of the decedent’s

wages. The maximum weekly compensation bemefits benefit may

not exceed the state's average weekly wage at the time of

injury. The minimum weekly compensation fer-deathk benefit is

50% of the state's average weekly wage, but in no event may
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it exceed the decedent's actual wages at the time of his

death.
(3) To beneficiaries as defined in submections--t2}te}

and-{23t£3-0£-39-71-1%6 39-71-116(2)(e) and 39-71-116(2)(£),

weekly benefits must be paid to the extent of the dependency
at the time of the injury, subiject to a maximum of 66 2/3%
of the decedent's wages. The maximum weekly compensation may
not exceed the state's average weekly wage.

(4) 1If the decedent leaves noc beneficiary as defined
in 39-71-116(2), a lump-sum payment of $3,000 must be paid
to the decedent's surviving parent or parents.

{5) If any beneficiary of a deceased employee dies,
the right of such beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a widow—-er
widower--for--tife--or-untit-remarriage;-and-in-the-event-of
remarriage;-2-yearst-benefitas-must-be-paid-in-a-tump-sum--te

the--widow--or--widewers surviving spouse for 500 weeks

subseguent to the date of the deceased employee's death or

until the spouse's remarriage, whichever occurs first. After

benefit payments cease to a surviving spouse, death benefits

must be paid to beneficiaries, if any, as defined in

39-71-116(2)(b) through 39-71-116(2}(d).

(6 In all cases, benefits must be paid to
beneficiaries, as defined in 39-71-116(2).

{(7) Benefits paid under this section may not be
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adjusted for cost of living as provided in 39-71-702.

{8) HNotwithstanding subsections {2) and {3), beginning

July 1, 1987, through June 30, 1589, the maximum weekly

compensation benefits for injury causing death may not

exceed the state's average weekly wage of $299 established

July 1, 1986. Beginning July 1, 1987, through June 30, 1989,

the minimum weekly compensation for injury causing death

shall be $149.50, which is 50% of the state's average weekly

wage established July 1, 1986, but in no event may it exceed

the decedent's actual wages at the time of death."

Section 30. Section 39-71-736, MCA, is amended to
read:

"39-71-736. Compensation -- from what date paid.
(1) {a} No compensation may be paid for the first 5§ & days
loss of wages due to an injury. If-less-of-wages-continues
for-more-than-5-days;-compensation-shati-be--paid--from--the

date--of--tnjury: A claimant is eligible for compensation

starting with the 7th day of wage loss.

(b) However, separate benefits of medical and hospital
services shall be furnished from the date of injury.

{2) For the purpose of this section, an injured worker

is not considered to have a wage loss if the worker is

receiving sick leave benefits, except that each day for

which the worker elects to receive sick leave counts 1 day

toward the 6-day waiting period."
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Section 31. Section 39-71-737, MCA, is amended ta
read:

"39-71-737. Compensation to run consecutively --
exceptions. tt} Compensation shall run consecutively and not
concurrently, and payment shall not be made for two classes
of disability over the same periocd except that indemnity
benefits--pnder—-39-71-785--through--39-71-788-and-temporary
eotati-disabitity-benefies-may-be-paid-concurrentiys-Howevers
subjecb-to—the—provisiens-aE-QB—?i—?417-—this-—:eeticn——does
net-prevents

ta)--the--payment—-gf-—a--kgpmp-sum--advance--settiement
ugainst——ptojected*-future———pefmanene---partia}—-—indemnity
benefits—-while--g-~ciaimant--ia--receiving--temperary—total
disabitity-benefits;-or

tb}y--a-settiement-of-n-combinatien-ef-different-cinsses
sf-disabitity-benefits-into-a-lump-sum-er-into-a-combination
sf-periodic-and-tamp-sum-paymentss

f21——A-controvetay—between-a—ciuimant—~andA—un‘—insurer
regarding--a--—settiement--antherized-under-this-section-ia-a
dispute--for--which--the--workerst--compensation--judge--has

jurisdiction--to-make-a-determinatisns impairment awards and

auxiliary rehabilitation benefits may be paid concurrently

with other clagses of benefits, and wage supplement and

partial rehabilitation benefits may be paid concurrently."”

Section 32, Section 39-71-741, MCA, is amended to
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read:

*39-71-741, Compromise settlements and lump-sum
payments ----divisieon--approvai--required. {ti}-The-biweekly
payments-provided-for-in-this-chapter-may-be--converteds;——in
whole-or-tn-party-tnto-a-tump-sum-payment--Regardiess-of-the
date-~af-—the--injury-—-er-—-of--a--prior--tump-sum-payment;-a
InAp-sum-conversion-of--permanent--totai--biweekiy--payments
awarded--or--paid--after—-Aprti--157--19857--muat--equat-the
estimated-present-vatue-of-the-tetat-unpaid-permanent——total
biweekiy---paymentay--assuming--interest—-at--F4--per--years
campounded-annually;—-uniess--the--converaien--improves--the
£imancial—-condition--of--the--worker-or—his-benefietaryr-as
provided-in-subsection-{2}{bys-Ff-the-estimated-duration--of
the—-compensation-period-is-the-rematning-1ife-expectancy—of
the-claimant-or-the-claimant's--beneficiaryr——the--remaining
}ife--expectancy-must-be-determined-by-using-the-most-recent
table-of-iife-expectancy-in-years-as-pubtished-by-the-tnited
States-nationat-center-for-heatth-statiacieas

¢2y--Phe-conversion-can-enty-be-made—upon--the-—-writcen
application-—-of---the---injured---woerker--or--the-—worker's
beneficiary;--with--the-—concurrence--of--thée--insurery--and
approval-—-of ——the--converaien-rests-in-the-diserecion-of-the
division-as-to-the-amount-of-the-lump-sum--payment--and--the
advisabitity-of-the-conversions-It-ia-presumed-that-Biweekty

payments—-are—-in--the--best--interests-of-the-worker-or-his
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benefictary:-Fhe-approvalt-or-award-of-a-iump-sum--conversion
by--the--division-er-the-workersl-compensation-judge-—must-be
the-exceptiony-not-the-ruie;-and-may-be-given--onty--if--¢che
warker—-or-~-hita-beneficiary-demonstrates-that-his-abilttty-to
sustatn-himseif-financialtiy-+a-mare-probabie-with-a-whalte-or
partiat-lump-sum-conversion-than-with-the-biweekly--paymentsa
and--his--other-avaiiable-resourees--The-foliowing-proecednre
mast—be-used-by-the-division-and-the--workersi--compensatisn
judge——in——determining-~whether--a--iump-sum--converston--of
permanent--total-—-biweekiy--payments--wiii--be--appreved--ar
awardeds
tay~--fhe--difference--between--the-—preasent--discounted
valtue-of-a-lump-sum-and-the-future--vatue--of--the--biweakiy
payments--cannok--be--the—-oniy--grounds—-fer--approving--or
awarding—a—iump-sum-conversions
tby—-A-tump-sum-conversion-that-impreves-the--financia?
condition--af--the-worker—or-his-baneficiary-over-what-would
have-bean—-reasonabiy--expected--had--the--werker--not--been
injured--or--died-—can--be--approved--or-awarded-oniy-if-the
tump-sum-conversion-is-timited-to-the-purchase-price-to--the
insprer——of-—an--annuity-that-wouid-yieid-an-ameunt-equal-te
the-biweekly-benefitas-paysbiec-over-the-estimated-duratian-of
the-compenaation-period:-Phe-worker-or-his-benefictary--mast
demonstrabe—-the~—5inancial——condition——Ehat—wcuid~have~been

reasonably-expected;—-taking--inte--censideration--his--agey
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educations--werk-experience;-and-probabte-4ob-premotions-and
pay-tacceases:
tey-—if-the-existing-detinguent--er--ountatanding--debta
are-used-as-grounds-for-a-lump-sum-cenveraisn;-the-worker—or
his--beneficiary--must-demonstrate-thrsugh-a-debt-management
pian—that—n—iump--aum——for—~that—-purpese»-éa-—nece:sary--to
suatain-himseif-finanetatiy-
tdy--if--a--business--venture—-is-used-as-grounds-for-a
iump-sum—ccnversion:—bhe--wofker——or‘~his~—beneficiary-—must
demonstrate-through-a-business-ptan-that-a-iump-sum-for-that
PUrposs--is--necessary--to--suseain-himseif-financiallys-The
business-plan-must-at-teast--show-—-the--feasibitity--of-—the
business;-given-the-market-conditions-in-the-intended-market
areay--and--the--eash--that--witi--be--avaitabie-to-him-on-a
biweekiy-besis--after--start-up--costas--and--sther--business
expenses--are-considered-throughout -the-expected-tife-cf-the
ventures
{3)y--If-the-division--finds--that--an--application--for
tump-sum--conversisr--dess--not--adequately--demonstrate—the
abitity-of-the-worker-or-his-beneficiary-to-sustain--himself
financtaity;~—the--division--may--order;--at--the—-insureris
expense;--financtal;--medieal;--vocationat---rehabiltitation;
edueationat;-—-or--other-—-evatuative—-studies--to--determine
whether-a-tump-sum-conversion-is-in-the~best-intereat-of-the

worker-or-his-benefictarys
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t4}--Phe--diviston--has--fuii--powery;—-aunthorityy---and
jurtsdiction--to—-attow--and--approve—-cempromises-of-ciaims
under-this--chapters--All--settiements--and--cempromises——of
compensation--provided--in-this-chaprer-are-void-without-the
approvai-sf-the-divisienv-Approvat-eof-the-division--must——be
tn---writimg:--Fhe--diviston--shali--directiy--notify--every
ciaimant-of--any--dtvision--order--approving--or——denying-—-a
etaimantis-settiement-or-compromise-of-a-ciaims

t5)--A--controversy--between--a-ctarmant-and-an-insurer
regarding-the-cenversion-of-biwsakiy-payments—-into--a-—-tump
sum--—-ts---constdered--a--dispute--for--which--the--workera?t
compansation-judge-has-jurisdiction-to-make-a-determinations

(1) (2) Benefits may be converted in whole to a lump sum:

{i) if a claimant and an insurer dispute the initial

compensablility of an iniury; and

(ii) if the claimant and insurer agree.

(b) The agreement is subject to divisicn approval. The

division may disapprove an agreement under this section only

if there is not a reasonable dispute over compensability.

(c) _Upcn approval, the agreement constitutes a

compromise and release settlement and may not be reopened by

the divisicon or by any court.

{d) The parties' failure to reach an agreement is not

a dispute over which a mediator or the workers' compensation

court has jurisdiction.

-52- SB 315



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0315/02

{2) (a) If an insurer has accepted initial liability

for an injury, permanent total and permanent partial wage

supplement benefits may be converted in wheole to a lump- sum

Ezgent.

{(b) The conversion may be made only upon agreement

between a claimant and an insurer.

{c) The agreement is subject to division approval. The

division may approve an agreement if:

{i) there is a reasonable dispute concerning the

amount of the insurer's future liability or benefits; or

{ii) the amount of the insurer's projected liability is

reasonably certain and the settlement amount is not

substantially less than the present value of the insurer's

liability.

{d) The parties' failure to reach agreement is not a

dispute over which a mediator or the worker's compensation

court has jurisdiction.

{3) (a) Permanent partial wage supplement benefits may

be converted in part to a lump-sum advance.

(b) The conversion may be made only upon agreement

between a claimant and an_insurer.

{c)__The agreement is subject ta division approval. The

division may approve an agreement if the parties demonstrate

that the claimant has financial need that:

(1) relates to the necessities of life or relates to
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an accumulation of debt incurred prior to injury; and

{11} arises subseguent to the date of injury or arises

because of reduced income as a result of the injury.

{(d) The parties' failure to reach an agreement is not

a dispute over which a mediator or the workers' compensation

court has jurisdiction.

{4) Permanent total disability benefits may be

converted to a lump-sum advance. The total of all lump-sum

payments to a claimant may not exceed $20,000. A conversion

may be made only upon the written application of the injured

worker with the concurrence of the insurer. Approval of the

lump-sum payment rests in the discretion of the division.

The approval or award of a lump-sum payment by the division

or court must be the exception. It may be given only if

worker has demonstrated financial need that:

(a) relates to:

(i) the necessities of 1life;

(ii) an accumulation of debt incurred prior to the

injury; or

(iii) a self-employment venture as set forktn in

[section 47]; and

{b) arises subsequent to the date of accident or

arises because of reduced income as a result of the

accident.

(5). _(a) An insurer may recoup any lump-sum advance
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amortized at the rate established by the division, prorated

biweekly over the projected duration of the compensation

period.
(b} The rate adopted by the division must be based on

the average rate for United States 1l0-year treasury bills in

the previous calendar year, rounded to the nearest whole

number .,

{c) It the projected compensation period 1is the

claimant's lifetime, the life expectancy must be determined

by using the most recent table of life expectancy as

published by the United States national center for health

statistics,

{6) The division has full power, authority, and

jurisdiction to allow, approve, or condition compromise

settlements or lump-sum advances agreed to by workers and

ingurers. All such compromise settlements and lump-sum

payments are void without the approval of the division,

Approval by the division must be in writing, The dJivision

shall directly notify a claimant of a division order

approving or denying a claimant's compromise or lump-sum

Eazment .

(7) Subject to [section B8], a dispute between a

claimant and an insyrer regarding the conversion of biweekly

payments into & lump-sum advance under subgection (4) is

considered a dispute, for which a mediator and the workers'
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compensation court have jurisdicticn to make a

determination. If an insurer and a claimant agree to a

compromise and release settlement or a lump-sum advance but

the division digapproves the agreement, the parties may

request the workerg' compensation court to review the

divigion's decision."

Section 33. Section 39-71-803, MCA, is amended to
read:

"39-71-803. Occupational deafness distinguished from
traumatic 1loss of hearing. Occupaticonal deafness as herein
provided is distinguished from traumatic loss of hearing,
which is-governed-by-the-specific-iosa-acheduie-provided-for

£n-39-71-7085 may be compensated under parts 7 and 10 of this

chapter.”
NEW SECTION. Section 34. PDefinitions. As used in this

chapter, the following definitions apply:

(1) "Board of rehabilitation certification" means the
nonprofit, independent, fee-structured organization that is
a member of the national commission for health certifying
agencies and that is established to certify rehabilitation
practitioners.

{2) "Disabled worker" means one who has a medically
determined restriction resulting from a work-related injury
that precludes the worker from returning to the job the

worker held at the time of the injury.
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(3) "I.W.R.P."” means an individualized, written
rehabilitation program prepared by the department of social
and rehabilitation services.

{4) “"Rehabilitation benefits" means benefits provided
in [sections 5% through 61) and 39-71-1003.

{%) "Rehabilitation provider" means a rehabilitation
counselor; other than the department of social and
rehabilitation services, certified by the board Efor
rehabilitation certification and designated by the insurer
to the division.

(6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

(7) (a) "Horker's job pool" means those jobs typically
available for which a worker is qualified, consistent with
the worker's age, education, vocational experience and
aptitude and compatible with the worker's physical
capacities and limitations as the result of the worker's
injury. Lack of immediate job openings is not a facter to be
considered.

{b) B worker's Jjob pool may be either local or
statewide, as follows:

(i} a local job is one either in a central city that
has within its economically integrated gecgraphical area a

population of less than 50,000 or in a city with a
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population of more than 50,000 as determined by the
division; or

(iil) a statewide job 1is one anywhere in the state of
Montana.

Section 35. Section 39-71-1003, MCA, is amended to
read:

"39-71-1003. Eligibility for vocational rehabilitation

expenses benefits--under--chapter--not--affected--—---- other
expenses-payable. Phe-eligibitity-ef-any-itnjured--worker--to
teceive--other--benafits-under-the-workersi-Compensation-Act
ts-in-no-way-affected-by--hia--entrance--upon--a--ceurae--of
voeationai--rehabilitation—-as--herein--provided-—-A--persen
wndergoing-vocational-rehabititation-must-be-paid--temporary
eotal--disability--benafits:——-In-addition-theretos-he-may-be
paid;-upon-the-certification-of-the-deparement-of-ssciat-and
rehabititation-services-from-funds-herein-provideds
t3y--his-actual-and-necessary-travel-expenses—from--his
piace-of-residence-to-the-place-saf-tratning-and-returns
t2}--his-living-expenses-while-in-training-in-an-ameunt
not-in-excess-of-550-per-wesks-and
{3)--his--expensen--for-—tuitions--booksz-and-necessary

equipment-in-trainings Upon certification by the department

of social and rehabilitation services, a disabled worker may

be paid vocational rehabilitation expenses from funds

provided in 39-71-1004, in addition to benefits payable
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under the Workers' Compensation Act."

NEW SECTIOM. Section 36. Rehabilitation goal and
options. {1) The goal of rehabilitation services is to
return a disabled worker to work, with a minimum of
retraining, as socon as possible after an injury occurs.

{2) The first appropriate option among the following
must be chosen for the worker:

{fa) return to the same position;

(b) return to a modified position;

(¢) return to a related occupation suited to the
claimant's education and marketable skills;

(d) on-the-job training;

(e) short-term retraining program (less than 24
months) ;

{f) long-term retraining program (48 months maximum);
or

{(g) self-employment.

(3) Whenever possible, employment in a worker's 1local
job pool must be considered and selected prior to
consideration of employment in a worker's statewide job
pool.

NEW SECTION. Section 37. Rehabilitation services --
required and provided by insurers and the department of
social and rehabilitation services. {1) Rehabilitation

services are required for disabled workers and may be
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initiated by:

(a) an insurer by designating a rehabilitation
provider and notifying the division;

{(b) the division by reguiring the insurer to designate
a rehaﬁilitation provider; or

(¢} a disabled worker through a request to the
division. Phe division shall then require the insurer to
designate a rehabilitation provider.

(2} Rehabilitation services provided under this part
must be delivered:

{a) through a rehabilitation counselor certified by
the board of rehabilitation certification;

{b) by a vocational rehabilitation counselor employed
by the department of sacial and rehabilitation services; or

{(c) by both.

(1) A disabled worker served by the department of
social and rehabilitation services may receive only those
vocational rehabilitation services as provided in Title 53,
chapter 7, parts 1 and 2,

NEW SECTION. Section 38, Designated rehabilitation
provider -- evaluation and report. (l) If a disabled worker
is capable of returning to work, the designated
rehabilitation provider shall evaluate and determine the

return-to-work capabilities of the disabled worker pursuant

to {section 36(2)(a) through 36(2)(4)].
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(2) If an insurer's designated rehabilitation provider
has determined that all appropriate services have been
provided to the disabled worker under [section 36(2)(a)
through 362)(d)] and the worker has returned to work, the
insurer shall document that determination to the division.

(3) If the worker has not returned to work as provided
in subsection (2), the insurer shall notify the division.
The division shall then designate a rehabilitation panel as
provided in [section 39] and refer the worker to the panel.

NEW SECTION. Section 39. Rehabilitation panels. (1)
The division shall designate and administer rehabilitation
panels. The purpose of a panel is to advise the division on
a worker's eligibility for rehabilitation services. Each
panel shall issue to the division a report as provided in
{section 40]}.

{2) Each panel must be composed of at least:

{a}) a representative of the department of social and
rehabilitation services;

{b) a representative from the department who has
expertise in job service listings, occupational supply and
demand in Montana, and other Montana career informatlion; and

{c) a representative from the division, who shall
chair the panel.

(3) The division shall pay the cost of the panel.

(4) The insurer shall provide the panel with the
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worker's medical records, rehabilitation reports, and other
pertinent information in its possession.

(5) The panel may consult with the worker, insurer,
medical and rehabilitation providers, and any other person
and may have access to any information it considers
pertinent to carry out its responsibility.

{6) Information received by the panel is confidential,
except that it may be disclosed to the worker, insurer, and
division.

NEW SECTION. Section 40, Rehabilitation panel report.
(1) The rehabilitation panel shall:

(a) review all records, statements, and other
pertinent information; and

{b) prepare a report to the division, with copies ¢te
the insurer and worker.

(2) The report must:

(a) identify the first appropriate rehabilitation
option by following the priorities set forth 1in [section
36]; and

(b} contain findings of why a higher listed priority,
if any, is not appropriate.

(3) Depending on which option the panel identifies as
appropriate, the report also must contain findings that:

{a) identify Jjobs in the local or statewide job pool

and the worker's anticipated earnings from each job:
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(b) describe an appropriate on-the~job training
program, the worker's anticipated earnings, and anticipated
insurer's contribution, if any;

(c) describe an appropriate retraining program, short-
or long-term, the employment opportunities anticipated upoen
the worker's completion of the program, and the worker's
anticipated earnings; or

(d) describe the worker's potential for specific
self-employment, 1limitations the worker might have in such
self-employment and any assistance necessary, and the
worker's anticipated earnings.

{4) An insurer or a worker on his own motion may
submit information to the panel prior to the time the panel
issues its final report.

NEW SECTION. Section 41. Division's order of
determination -- exception -- hearing. (1) The division
shall issue an 1initial order of determination within 10
working days of receipt of a report from a rehabilitation
panel. If the initial order of determination differs Erom
the findings and recommendations of the panel, the order
must state the reasons for the difference.

{2) Within 10 working days from the date the initial
order of determination is mailed, a party may submit a
written exception to the order. On its own motion or at the

request of any party, the division shall conduct a hearing.
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The division shall issue a final order of determination
within 20 working days of the hearing.

{3) If no party submits an exception within 10 warking
days, the initial order of determination becomes the final
order of determination and must be issued by the division.

(4) Within 10 working days after the date of mailing
of the division's final order of determination, an appeal
may be taken to the workers' compensation court.

NEW SECTION. Section 42. Referral to department of
social and rehabilitation services for retraining --
benefits -- appeals. (1) If in its final order of
determination the division considers a worker able to return
to work in the worker's job pocl, the insurer is not liable
for rehabilitation bhenefits, even though the warker
independently may pursue a training program of the worker's
own choice or seek vocational rehabilitation services from
the department of social and rehabilitation services.

{2y If in its final order of determination the
division finds the worker needs retraining, the division
shall determine the maximum duration for which funds under
39-71-1003 may be used for rehabilitation services under
[section 36({2)(d} through 36(2}{f)] and shall refer the
worker to the department of social and rehabilitation
services for a determination of vocational handicap.

{3) If the department of social and rehabilitation
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services determines that a disabled worker has a vocational
handicap, the worker is eligible for funds under 39-71-1003
up to the maximum duration established in the division's
final order of determination,

(4) IE a disabled worker seeks vocaticnal
rehabilitation services from the department of social and
rehabilitation services without giving the insurer the
opportunity to dJdesignate a rehabilitation provider or,
subsequently, without giving the division the opportunity to
designate a rehabilitation panel to provide a report, the
insurer is not liable for rehabilitation benefits. The
insurer may terminate rehabilitation and other benefits, if
any. being received by the worker by following the procedure
set forth in [section 49].

(5} The department of social and rehabilitation
services, in providing rehabilitation services to a worker
referred to it by the division, shall consider but is not
bound by the rehabilitation panel report.

{(6) iIf the department of social and rehabilitation
services has determined that all appropriate rehabilitation
services have been provided to a disabled worker, the
department shall document that determination to the
division.

(7) The appeal process before the board of social and

rehabilitation services provided for in 53-7-106 1is the
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exclusive remedy for a person aggrieved in the receipt of
services provided by the department of social and
rehabilitation services.

NEW SECTION. Section 43. Agreement between worker and
insurer regarding cption. A worker and an insurer may agree
that an option in [section 36] 1is appropriate without
following the procedures provided in this part. Failure to
reach agreement is nct a dispute under [section 8].

NEW SECTION. Section 44, Total rehabilitation
benefits during peried of rehabilitation sgervices ~-
limitation -- termihation. (1) A worker who no longer is
temporarily totally disabled but meets the definition of a
disabled worker may be eligible for total rehabilitation
benefits.

(2) Eligibility for total rehabilitation benefits
begins on the date of maximum healing or the date notice is
given to the division by the insurer that a rehabilitation
provider has been designated, whichever is later.

(1) Benefits must be paid at the disabled worker's
temporary total disability rate for a pericd not exceeding
26 weeks from the date of eligibility, except that the
division may extend the period for good cause. The insurer
may extend the benefits without division approval but must

notify the division of the extension.

(4) Total rehabilitation benefits under this section
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terminate when:

{a) a worker returns to work;

(b) a worker is qualified to return to work under the
priorities in [section 36] pursuant to a division order; or

(c) an I.W.R.P. is submitted to the division by the
department of soc¢ial and rehabilitation services.

{(5) The insurer shall provide written notice to the
worker and division that benefits have been terminated.

NEW SECTION. Section 45. Wage supplement and partial
rehabilitation benefits. (1) A worker who is in a
rehabilitation program under [section 42] in accordance with
nd for the maximum duration established by a final order of
determination by the division is eligible to receive the
following benefits:

(a) wage supplement benefits as provided in 39-71-703
but with the rate based on 66 2/3% of the worker's actual
wages received at the time of injury, subject to a maximum
of one-half the state's average weekly wage; and

{b) a partial rehabilitation benefit that, together
with the wage supplement provided in subsection {(l)(a),
provides the worker with weekly benefits equal to the
worker's temporary total disability rate.

{2) After the worker completes the rehabilitation
program, the worker's further eligibility, if any, for wage

supplement benefits under 39-71-703 is reduced by the number
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of weeks of wage supplement benefits received under
subsection (l)(a).

{3) Notwithstanding subsection (l){a), beginning July
1, 1%87, through June 30, 1989, the max imum weekly
compensation benefit under that subsection may not exceed
$149.50, which is one-half the state's weekly wage
established July 1, 1986.

NEW SECTION. Section 46. Auxiliary rehabilitation
benefits. In addition to benefits otherwise provided in this
chapter, separate benefits not exceeding a $4,000 total may
be paid by the insurer for:

{l1) reasonable travel and relocation expenses used to:

{a) search for new employment;

{b) return to work but in a new location; and

(c} implement a rehabilitation program pursuant to a
final order of determination by the division; and

[2) reasonable participation with an employer in an
on-the-job training program.

NEW SECTION. gection 47. Self-employment -- criteria.
{1) A worker who is eligible for permanent total disability
benefits may be eligible for a self-employment venture. A
lump sum of $20,000 or less of permanent total disability
benefits may be granted under 39-71-74I to assist the worker
in the self-employment venture, Any previous lump-sum

advance made under 39-71-741(4) must be considered so that
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the total amount of lump-sum payments of permanent total
disability benefits does not exceed $20,000.

(2) In addition to meeting the requirements set forth
in 39-71-741, the self-employment venture must be considered
feasible under criteria set forth by the division.

(3) When the worker begins the self-employment
venture, his eligibility for permanent total disability
benefits ends and the worker may be eligible for permanent
partial disability benefits under 39-71-703.

(4) If a worker again becomes eligible for permanent
total disability benefits, the insurer may recoup any lump
sum of permanent total disability benefits awarded for a
self-employment venture, as provided in 39-71-741.

NEW SECTIQN. Section 48. Exchange of information. The
department of social and rehabilitation services, the
insurer's designated rehabilitation provider, and the
division shall provide to one another case information as
necessary to carry out the purposes of this part.

NEW SECTION,. Section 49. Terminatien ¢f benefits for
noncooperation with rehabilitation services -- divisien
hearing and appeal. (1) If an insurer believes a worker is
refusing unreasonably to cooperate with the rehabilitation
provider, the insurer, with 14 days’ notice to the worker
and division on a form approved by the division, may

terminate any rehabilitation benefits the worker |is
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receiving under this part until the worker cooperates. If
the worker 1is receiving wage supplement benefits, those
benefits must continue until the division's determination
under subsection (3) is made.

{2) The worker may contest the insurer's termination
of benefits by filing a written exception to the division
within 10 working days after the date of the l14-day notice.
The worker oF insurer may request a hearing or the division
may hold a hearing on its own meoticn. The division shall
issue an order within 30 days of the hearing.

(3) If no exceptions are timely filed or the division
determines the worker unreasonably refused to cooperate, the
insurer may terminate wage loss supplement benefits the
worker is receiving until the worker cooperates with the
rehabilitation provider. If the worker prevails at a hearing
before the division, it may award attorney fees and costs to
the worker under 39-71-612.

(4) Within 10 working days after the division mails
its order to the party's last-known address, a party may
appeal to the workers' compensation court,

NEW SECTION. Section 50. Division 3jurisdiction over
disputes under this part -- appeals. In addition to pursuing
the hearing opportunities provided in [sections 41 and 4%],
a party may bring a dispute arising under the provisions of

this part, except for a dispute over which the department of
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social and rehabilitation services has jurisdiction under
{section 42}, before the division under the contested case
provisions of the Montana Administrative Procedure Act,
Title 2, chapter 4, part 6, and any rules promulgated by the
division, Within 10 days after mailing of the division's
final order, an interested party may appeal to the workers'
compensation court.

Section S51. Section 39-71-2106, MCA, 1is amended to
read:

"39-71-2106. Requiring security of employer. (1) The

division may require any employer who elects tc be bound by

compensation plan No. 1 to provide a security deposit. Such

security deposit may be a surety bond, government bond, or

letter of credit approved by the division and must be the

greater of:
{a) $250,000; ar

(b) an average of the workers' compensation

liabilities incurred by the employer in Montana for the past

3 calendar years.

t¥)(2) If the division finds that an employer has lost
his solvency or financial ability to pay the compensation
herein provided to be paid which might reasonably be
expected to be chargeable to the employer during the fiscal
year to be covered by the permission or that the employer is

an association, corporation, or organization of individual
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employers seeking permission to operate under compensation
plan No. 1, the division must require the employer, before
granting to him permission or before continuing or engaging
in such employment subject to the provisions of compensation
plan No. 1, to give security for the payment of
compensation, which security must be in such an amount  as
the division finds is reasonable and necessary to meet all
liabilities of the employer which may reasonably and
ordinarily be expected to accrue during the fiscal year.
t2%(3) The security must be deposited with the
division and may be a certain estimated percent of the
employer's last preceding annual payroll or a certain
percent of the established amount of his annual payroll for
the fiscal vyear; or the security may be in the form of a
bond or undertaking executed to the division in the amount
te be fixed by it with two or more sufficient sureties,
which undertaking must be conditioned that the employer will
well and truly pay or cause to be paid all sums and amounts
for which the employer shall become liable under the terms
of this chapter to his employees during the fiscal year; or
such security may consist of any state, county., municipal,
or school district bonds or the bonds or evidence of
indebtedness of any individuals or corporations which the
division deems solvent; and every such deposit and the

character and amount of such securities shall at all times
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be subject to approval, revision, or change by the division
as in its judgment may be required, and upon proof of the
final payment of the liability for which such securities are
given, such securities or any remaining part thereof shall
be returned to the depositor.

€33(4) The division is 1liable for the value and
safekeeping of all such deposits or securities and shall, at
any time, upon demand of a bondsman or the depositor,
account for the same and the earnings thereof.”

NEW SECTIQON. Section 52. Purpose. The purpose of
[sections 52 through 57) is to prevent when possible the
filing in the workers' compensation court of actions by
claimants or insurers relating to claims under chapter 71 or
72 of this title if an eguitable and reasonable resolution
of the dispute may be effected at an earlier stage. To
achieve this purpose, {section 52 though 57]) provide for a
procedure for mandatory, nonbinding mediation.

NEW SECTION. Section 53. Department authority -
rules. 11) The department shall designate mediators and
shall implement the provisions of [sections 52 though 571.

(2) The department may adopt the rules necessary to
implement [sections 52 through 57]. The rules may prescribe:

(a) the qualifications of mediators; and

{(b) a procegure for the conduct of mediation

proceedings.
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{3) The cost to the department of implementing
[sections 52 through 57] must be paid out of the workers'
compensation administraticn fund.

NEW SECTION. Secticn 54. Mandatory, nonbinding
mediation. (1) Except as otherwise provided, in a dispute
arising under chapter 71 or 72 of this title, the insurer
and claimant shall mediate any issue concerning benefits and
the mediator shall issue a report fallowing the mediation
process recommending a solution to the dispute before either
party may file a petition in the workers' compensation
court.

(2) The resolution recommended by the mediator is
without administrative or judicial authority and 1is not
binding on the parties,

NEW SECTION. Section 55. Duties of mediator. A
mediator shall assist the parties in negotiating a
resolution to their dispute by:

(1) facilitating an exchange of information between
the parties;

{(2) assuring that all relevant evidence is brought
forth during the mediation process;

{3} suggesting possible solutions to issues of dispute
between the parties;

{4} recommending a solution; and

{5} assisting the parties to voluntarily resclve their
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dispute.

NEW SECTION. Section 56. Limitations on mediation
proceedings. (1) Mediation proceedings are:

{a) held in private;

{b) informal and held without a verbatim record; and

(c) confidential.

(2) All communications, verbal or written, from the
parties to the mediator and any information and evidence
presented to the mediator during the proceeding are
confidential.

{3) A mediator's files and records are closed to all
but the parties.

(4} {a) A mediator may not be called to testify in any
proceeding concerning the issues discussed in the mediation
process,

{b) Neither the mediator's report nor any of the
information or recommendations contained in it are
admissible as evidence in any action subsequently brought in
any court of law.

(5) Notwithstanding subsections (1) through (4), a
mediator may issue a report and the parties and the mediator
may be required to attend a conference as set forth in
[section 57].

NEW SECTION. Section 57. Mediation  procedure. (1)

Except as otherwise provided, a claimant or an insurer
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having a dispute relating to benefits under chapter 71 or 72
of this title may petition the department for mediation of
the dispute.

{2) A party may take part in mediation proceedings
with or without representation.

{3) The mediator shall review the division file for
the case and may receive any additional documentation or
evidence either party submits.

{4) The mediator shall reguest that each party offer
argument summarizing the party's position. A party's
argument must include the evidence the party would present
if the case were being presented to the worker's
compensation judge but is not limited by the rules of
evidence.

(5) After the parties have presented all their
information and evidence to the mediator, he shall recommend
a solution to the parties within a reasonable time to be
established by rule.

{(6) A party shall notify the mediator within 45 days
of the mailing of his report whether the party accepts the
mediator's recommendation. If either party does not accept
the mediator's recommendation, the party may petition the
workers' compensation court for resclution of the dispute.

{7) (a) If a mediator determines that either party

failed to cooperate in the mediation process, the mediator

=76~ SB 315



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SR 0315/02

shall prepare a written report setting forth the
determination and the grounds for the determination. The
report must be mailed to the parties and to the workers'
compensation court. Unless a party disputes the
determination as set forth in subsection (7)(c)}, the parties
shall repeat the mediation process, but only one time.

(b) A mediator may determine that a party has failed
to cooperate in the mediation process only if the party
failed to:

{i) supply information or offer a summary of  the
party's position as reasonably requested by the mediator:;

{ii) attend scheduled mediation conferences unless
excused by the mediator; or

{iii) listen to and review the information and position
offered by the opposing party.

(c¢) If a party disputes a mnediator's determination
that the party failed to cooperate in the mediation process,
the party may file a petition with the workers’ compensation
court. Upon receipt of a petition, the court shall summon
the parties and the mediator to determine by oral discussion
whether the mediator's determination of noncooperation is
supportable. if the court finds that the mediator's
determination is supportable, the court may order the
parties to attempt a second time to mediate their dispute.

Section 58, Section 39-71-2901, MCA, is amended to
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read:

"39-71-2901. Location of office —- court powers. (1)

The principal office of the workers' compensation judge
shall be in the city of Helena.

(2) The workers' compensation court has power to:

(a) preserve and enforce order in its immediate the

resence;

{b) provide for the orderly conduct of proceedings

before it and its officers;

{c) compel obedience to its judgments, orders, and

process in the same manner and by the same procedures as in

civil actions in district court;

(@) compel the attendance of persons to testify; and

{e) punish for contempt in the same manner and by the

same procedures as in district court."

Section 59. Section 39-71-2903, MCA, is amended to
read:

"39-71-2903. Administrative procedure act and rules of
evidence applicable ---judge-not-hasund-by-rules-cf-evidence.
aAll proceedings and hearings before the workers'
compensation judge shall be in accordance with the
appropriate provisions of the Montana Administrative
Procedure Act. Hewevery-the The workers' compensation judge
is net bound by common law and statutory rules of evidence."

Section 60. Section 39-71-2905, MCA, is amended to
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read:

"39~71-2905., Petition to workers' compensation judge.
A claimant or an insurer who has a dispute concerning any
benefits under chapter 71 of this title may petition the
workers' compensation Jjudge for a determination of the

dispute after satisfying dispute resolution requirements

otherwise provided in_ this chapter. The judge, after a

hearing, shall make a determination of the dispute in
accordance with the law as set forth in chapter 71 of this
title. If the dispute relates to benefits due a claimant
under chapter 71, the judge shall fix and determine any
benefits to be paid and specify the manner of payment. Phe

After parties have satisfied dispute resolution requirements

provided elsewhere in this chapter, the workers'

compensation judge has exclusive Jjurisdiction to make
determinations concerning disputes under chapter 71, except
as provided in 39-71-516 and [section 20]. The penalties and
assessments allowed against an insurer under chapter 71 are
the exclusive penalties and assessments that can be assessed

by the workers' compensation judge against an insurer for

disputes arising under chapter 71."

Section 61. Section 39-71-2907, MCA, is amended to
read:;

"39-71-2907. Increase in award Eor unreascnable delay

or refusal to pay. (1) When payment of compensation has been
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unreasonably delayed or refused by an insurer, either prior
or subseqguent to the issuance of an order by the workers’
compensation judge granting a claimant compensation
benefits, the full amount of the compensation benefits due a
claimant, between the time compensation benefits were
delayed or refused and the date of the order granting a
¢laimant compensation benefits, may be increased by the
workers' compensation judge by 20%. The question of
unreasonable delay or refusal shall be determined by the
workers' compensation judge, and such a finding constitutes
good cause to rescind, alter, or amend any order, decision,
or award previcusly made in the cause for the purpose of
making the increase provided herein,

(2) A finding of unreasonableness under thig section

does not constitute a Finding that the insurer acted in bad

faith or violated the unfair trade practices provisions of

Title 33, chapter 18."

Section 62. Section 39-71-2909, MCA, is amended to
read:

"39-71-2909. Authority to review, diminish, or
increase awards -- 1limitation, The judge may, upon the
petition of a claimant or an insurer that the disability of
the claimant has changed, review, diminish, or increase, in
accordance with the law on benefits as set forth in chapter

71 of this title, any benefits previcusly awarded by the
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judge er-benefits-received-by-a-citaimant-through--seteiement
agreemants:-—-Howevery-—the--judge--may--not-change-any-finat
settlement-or-award-of-compansation-more-than-4-years--after
the--settiement--has--been--approved--by-the-division-or-any

order-approving-a-futl-and-finat--compromise--settiement—-of

compensation.”
NEW SECTION. Section 63. Signing of petitions,
pleadings, motions, and other papers -- requirements --

sanctions. (1) Every petition, pleading, motion, or other
paper of a party appearing before the workers' compensation
court and represented by an attorney must be signed by at
least one attorney of record in his individual name. The
signer's address also must be stated.

{2) A party who is not represented by an attorney
shall sign his petition, pleading, motion, or other paper
and state his address.

{3) The signature of an attcrney or party constitutes
a certificate by him that:

{a} he has read the petition, pleading, motion, or
other paper;

Ib} to the best of his kncwledge, informaticn, and
belief formed after reasonable inquiry, it is well grounded
in fact;

{c) it is warranted by existing laQ or a good faith

argument for the extension, modification, or reversal of
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existing law; and

(d} it 1is not interpocsed for any improper purpose,
such as to harass or to cause unnecessary delay or needless
increase in the cost of litigatien.

(4) 1If a petition, pleading, motion, or other paper is
signed in violation of this section, the court, upon motion
or upon its own initiative, shall impose an appropriate
sanction upon the person who signed it, a represented party,
or both. The sanction may include an order to pay to the
other party or parties the amount of the reasonable expense
incurred because of the filing of the petition, pleading,
motion, or other paper, including reascnable attorney fees.

Section 6€4. Section 39-72-102, MCA, is amended to
read:

"39-72-102. Dpefinitions, As wused in this chapter,
unless the context requires otherwise, the following
definitions apply:

{1) “Beneficiary" is as defined in 39-71-116+2%.

(2) "Child" is as defined in 39-71-11l6t4}.

{3) "pisablement" means the event of becoming
physically incapacitated by reason of an occupational
disease from performing work in the normai-—laber—-market

worker's job pool. Silicosis, when complicated by-active

pulmonary tuberculosis, is presumed to be total disablement.

"Disability", "total disability", and "totally disabled" are
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synonymous with "disablement", but they have ncv reference to
"partiat permanent partial disability".

(4} "Division"™ is as defined in 39-71-116+¢5%,

(5) "Employee" is as defined in 39-71-118.

(6) "Employer" is as defined in 39-71-117.

t#3--"Husbandi-its-gs-defined-in-39-73-316{F¥~

t87{7) *"Independent contractor" is as defined in
39-71-120,

t9¥(8) "Insurer" is as defined in 39-71-116¢8%}.

t103(9) "Invalid" is as defined in 39-71-116+9%.

t1¥3(10) "Occupaticnal disease" means ait--diseases
arising-osut-of-cr-contracted-—from--and--tn--the--ecourse--of

empioyment harm ag defined in 39-71-119(1) arising out of or

contracted in the course and scope of employment but which

is caused by events occurtring on more than a single day or

work shift. The term does not include a physical or mental

condition arising from emotional or mental stress or from a

nonphysical stimulus or activity.

+32¥(11l) "Order" is as defined in 39-71-116¢t€%}.

+133(12) "Pneumoconiosis" means a chronic dust disease
of the lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumoconiosis,
silicosis, or anthracosilicosis arising out of  such

employment .

¢24¥(13) “Silicosis" means a chronic disease of the
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lungs caused by the prolonged inhalation of silicon dioxide
(5i0 SB2 and characterized by small discrete nodules of
fibrous tissue similarly disseminated throughout both lungs
causing the characteristic x-ray pattern and by other
variable clinical manifestations.

€353(14) "Wages" is as defined in 39-71-1361261}
[section 4].

t16)-IHifel-in-an-defined-in-39-F1-116¢21)+

€3?)(15) "Year" is as defined in 39-71-116t6}(8) and
39-71-116(22)."

Section 65. Section 45-6-301, MCA, is amended to read:

"45-6-301. Theft., (1) A person commits the offense of
theft when he purposely or knawingly obtains or exerts
unauthorized control over property of the owner and:

{a) has the purpose of depriving the owner of the
property;

{b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

(c) uses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

(2) A person commits the offense of theft when he
purposely or knowingly obtains by threat or deception

control over property of the owner and:

-84- SB 315



10
11
12
13
i4
15
16
17
18
19
20
21
22
23
24
25

SB 0315/02

{a} has the purpcse of depriving the owner of the
property;

{b) purposely or knowingly uses, conceals, or ahandons
the property in such manner as to deprive the owner of the
property; or

{c} uses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

{3) A person commits the offense of theft when he
purposely or knowingly obtains control over stolen property
knowing the property tc have been stolen by another and:

(a} has the purpose of depriving the owner of the
property;

{b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

{c} uses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

{4) A person commits the offense of theft when he
purposely or knowingly obtains or exerts unauthorized
control over any part of any public assistance provided
under Title 53 by a state or county agency, regardless of
the original source of assistance, by means of:

{a) a knowingly false statement, representation, or
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impersonation; or
(b) a fraudulent scheme or device.

{(5) A person commits the offense of theft when he

purposely or knowingly obtains or exerts unauthorized

control over any part of any benefits provided under Title

39, chapters 71 and 72, by means of:

(a) a knowingly false statement, representation, or

impersonaticn; or

{b) deception or other fraudulent action.

+5¥(6) A person convicted of the offense of theft of
property not exceeding $300 in value shall be fined not to
exceed $500 or be imprisoned in the county jail for any term
not to exceed 6 months, or both. A person convicted of the
coffense of theft of property exceeding $300 in value or
theft of any commonly domesticated hoofed animal shall be
fined not to exceed $50,000 or be imprisoned in the state
prison for any term not to exceed 10 years, or both,

£63(7) Amounts involved in thefts committed pursuant
to a common scheme or the same transaction, whether from the
same person or several persons, may be aggregated in
determining the value of the property.”

Section 66. Section 19-12-401, MCA, 1is amended to
read:

"19-12-401. Eligibility for pension benefits. In order

to qualify for participation in the volunteer firefighters'
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pension plan wunder 19-12-404, a volunteer firefighter must
meet each of the following requirements:

(1) (a) To qualify for full participation, he must
have completed a total of at least 20 years' service as an
active volunteer firefighter and as an active member of a
qualified volunteer fire company.

(b) If a firefighter is prevented from completing at
least 20 years' service by dissolution or discontinuance of
his volunteer Ffire company, personal relocation due to
transfer or loss of employment, personal disability, or any
cther factor beyond his reasonable control, he may qualify
for partial participation if he has completed at least 10
years' service. In that event, he is eligible for only a
proportion oF the benefits specified in 19-12-404,
determined by multiplying the benefits by a fraction, the
numerator of which is the number of years of active service
completed and the dencminator of which is 20.

{c) The years of active service are cumulative and
need not be continuous. The service need not be acquired
with one single fire company but may be a total of separate
periods of active service with different fire companies in
different fire districts.

{d) Effective March 1, 1965, the annual period of
service for the purpose of this chapter is the fiscal year.

No fractional part of any year may count toward the service
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requirement, and to receive credit for any particular year,
a voluynteer firefighter must serve with one particular
volunteer fire company throughout that entire fiscal year.

{2) (a) Except as provided in subsection (2)(b)., he
must have attained the age of 55, but he need not be an
active volunteer firefighter or an active member of any
volunteer fire company when he reaches that age.

{b) An active member of a volunteer fire company whose
duty-related injury results in a permanenty total disability
as defined in 39-71-116+%3} is eligible to receive a partial
pension regardless of his age calculated as follows:

{i) for a member with less than 10 years of service, a
pension calculated as provided in subsection {1)(b) in which
the numerator egquals 10; or

{ii) for a member with 10 years or more of service, a
pension calculated as provided in subsection (1)(b}.

{3) During each of the years for which he claims
credit under subsection (1), he must have completed a
minimum of 30 hours of instruction in matters pertaining to
firefighting under a program formulated and supervised by
the chief or foreman of his volunteer fire company.

(4) Effective July 1, 1965, no volunteer firefighter
may receive credit for any year of membership in a volunteer
fire company unless, throughout the year:

(a) the company maintained firefighting equipment in
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serviceable condition of a value of $2,5060 or more; and

(b) the company or the fire district served by it was
rated in class 5, 6, 7, 8, 9, or 10 by the beard of fire
underwriters for the purpose of fire insurance premium
rates.

(5) He must have ceased to be an active member of any
volunteer Eire company, and if he applies for and receives
pension benefits heresunder, he will not thereafter be
eligible to become an active member of any volunteer fire
company."

Section 67. Section 39-71-118, MCA, is amended to
read:

%39-71-118. Employee, worker, and workman defined. (1)
The terms "employee", "workman", or "worker" mean:

{a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such corporations for
pay. Casual employees as defined by 39-71-11643% are

included as empleoyees if they are not otherwise covered by
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workers' compensation and if an employer has elected to be
bound by the provisions of the compensation law for these
casual employments, as provided in 1319-71-401(2). Household
or domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state wunder the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinguency prevention or rehabilitation program:

(c) a person- receiving on-the-job vocational
rehabilitation training or cther on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in wvocational training programs as
outlined above while they are on the premises of a public
school or community college.

{d) students enrolled and in attendance in programs of
vocational-technical education approved by the state board
of public education at designated postsecondary
vocational-technical centers; or

(e) an airman cr other person emplcyed as a volunteer

under 67-2-105.

{2) If the employer is a partnership or sole
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proprietorship, such employer may elect to include as an
employee within the provisions of this chapter any member of
such partnership or the owner of the sole proprietorship
devoting full time to the partnership or proprietorship
business. In the event of such election, the employer wmust
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered, and no partner or
sole proprietor shall be deemed an employee within this
chapter until such notice has been given. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the insurance carrier shall
assume a salary or wage of such electing employee to be not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

NEW SECTION. Section 6B. Repealer. Sections
39-71-104, 39-71-121, 39-7i-122, 39-71-410, 39-71-705
through 39-71-707, 39-71-70%, 39-71-738, 39-71~-914,
39-71-1001, 39-71~1002, 39-71-1005, 39-71-2906, 39-71-2908,
and 39-72-104, MCA, are repealed.

NEW SECTION. Section 69. Extension of authority. Any
existing authority of the department of labor and industry
and the division of workers' compensation to make rules on
the subject of the provisions of this act is extended to the
provisions of this act.

NEW SECTION., Section 70. Cedification instructions.
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{1) Sections 1 and 4 are intended te be ccdified as an
integral part of Title 39, chapter 71, part 1, and the
provisions of Title 39, chapter 71, part 1, apply to
sections 1 and 4.

{2) Sections 7 and 20 are intended to be codified as
an integral part of Title 39, chapter 7i, part 3, and the
provisions of Titie 39, chapter 71, part 3, apply to
sections 7 and 20.

{3} Sectien 9 1is intended to be codified as an
integral part of Title 39, chapter 71, part 4, and the
provisions of Title 39, chapter 71, part 4, apply to section
9.

(4) Sections 24 and 28 are intended to be codified as
an integral part of Title 39, chapter 71, part 7, and the
provisions of Title 39, chapter 71, part 7, apply fto
sections 24 and 28.

{5) Sections 34 and 36 through 50 are intended to be
codified as an integral part of Title 39, chapter 71, part
10, and the provisions of Title 39, chapter 71, part 10,
apply to sections 34 and 36 through 50.

(6) Section 83 is intended toc be codified as an
integral part of Title 39, chapter 71, part 29, and the
provisions of Title 39, chapter 71, part 29, apply to
secticn 63.

NEW SECTION. Section 71. Severability. If a part of
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this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 72. Applicability. (1) The
portions of this act providing procedures for resolution of
disputes apply to all injuries and diseases, regardless of
the date of occurrence.

{2) Sections 41, 49, and 50, giving the divisicn of
workers' compensation jurisdiction over disputes arising
under Title 39, chapters 71 and 12, concerning
rehabilitation, apply only to injuries and diseases
occurring after June 30, 1987. Disputes over rehabilitation
for injuries and diseases occurring prior to July 1, 1987,
may be brought before a mediator and the workers"
compensation court.

(3} The remaining portions of this act apply only to
injuries, diseases, and events occurring after June 30,
1987.

NEW SECTION. Section 73. Effective dates. (1) Except
as provided in subsection (2), this act is effective July 1,
1987.

[2) Sections 5, 53, 69, and this section are effective

on passage and approval.
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(2) (a) If an insurer has accepted initial liability

for an injury, permanent total and permanent partial wage

supplement benefits may be converted in whole to a lump-sum

payment.

(b) The conversion may be made only upon agreement

between a claimant and an insurer.

(c) The agreement is subject to division approval. The

division may approve an agreement if:

(i) there 1is a reasonable dispute concerning the

amount of the insurer's future liability or benefits; or

(ii) the amount of the insurer's projected liability is

reasonably certain and the settlement amount is not

substantially 1less than the present value of the insurer's

liability.

(d) The parties' failure to reach agreement is not a

dispute over which a mediator or the worker's compensation

court has jurisdiction.

(E) UPON APPROVAL, THE AGREEMENT CONSTITUTES A

COMPROMISE AND RELEASES SETTLEMENT AND MAY NQT BE REQOPENED

BY THE DIVISION OR BY ANY COURT.

(3) (a) Permanent partial wage supplement benefits may

be converted in part to a lump-sum advance.

(b) The conversion may be made only upon agreement

between a claimant and an insurer.

{c) The agreement is subject to division approval. The
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determined restriction resulting from a work-related injury
that precludes the worker from returning to the job the
worker held at the time of the injury.

(3) "I.W.R.P." means an individualized, written
rehabilitation program prepared by the department of social
and rehabilitation services.

(4) "Rehabilitation benefits" means benefits provided

in [sections 59-threugh-6% 44 THROUGH 46) and 39-71-1003.

(5) "Rehabilitation provider" means a rehabilitation
counselor, other than the department of social and
rehabilitation services, certified by the board for
rehabilitation certification and designated by the insurer
to the division,

(6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

(7)) (a) "Worker's job pool" means those jobs typically
available for which a worker is qualified, consistent with
the worker's age, education, vocational experience and
aptitude and compatible with the worker's physical
capacities and limitations as the result of the worker's
injury. Lack of immediate job openings is not a factor to be
considered.

(b) A worker's job pool may be either local or

statewide, as follows:
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rehabilitation provider shall evaluate and determine the
return-to-work capabilities of the disabled worker pursuant
to [section 36(2)(a) through 36(2)(d)].

(2) If an insurer's designated rehabilitation provider
has determined that all appropriate services have been
provided to the disabled worker under [section 36(2)(a)
through 36(2)(d)]} and the worker has returned to work, the
insurer shall document that determination te the division.

(3) If the worker has not returned to work as provided
in subsection (2), the insurer shall notify the division.
The division shall then designate a rehabilitation panel as
provided 1in [section 39] and refer the worker to the panel.

NEW SECTION. Section 39. Rehabilitation panels. (1)

The division shall designate and administer rehabilitation
panels. The purpose of a panel is to advise the division on
a worker's eligibility for rehabilitation services. Each
panel shall issue to the division a report as provided in
[section 40].

(2) Each panel must be composed of at least:

(a) a representative of the department of social and
rehabilitation services;

(b) a representative from the department who has
expertise in job service listings, occupaticnal supply and
demand in Montana, and other Montana career information; and

{c) a representative from the division, who shall
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determination 1is supportable, the court may order the
parties to attempt a second time to mediate their dispute.

Section 58. Section 39-71-2901, MCA, 1is amended to
read:

"39-71-2901. Location of office -- court powers. (1)

The principal office of the workers' compensation judge
shall be in the city of Helena.

(2) The workers' compensation court has power to:

(a) preserve and enforce order in its immediate the

presence;

(b) provide for the orderly conduct of proceedings

before it and its officers;

(c) compel obedience to its judgments, orders, and

process in the same manner and by the same procedures as in

civil actions in district court:

(@) compel the attendance of persons to testify; and

(e) punish for contempt in the same manner and by the

same procedures as in district court."

Section 59. Section 39-71-2903, MCa, 1is amended to

read:

"39-71-2903. Administrative procedure act and rules of

evidence applicable ---judge-net-beound-by-rutes-of-evidence,
All proceedings and hearings before the workers'
compensation judge shall be in accordance with the

appropriate provisions of the Montana Administrative

-78- SB 315



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB315, on third reading.

DESCRIPTION OF PROPOSED LEGISLATION:
An act to generally revise the Workers' Compensation laws; to create a Board of Industrial Insurance; to abolish
the Workers' Compensation Court and the Board of Labor Appeals.

FISCAL IMPACT:

State Compensation costs will be reduced as a result of this bill by ($16.1m) - ($17.5m) a percentage decrease of
(217) -(23%).

NOTE:

Annual contribution of $16.1 million needed to retire unfunded obligations in ten years is not included in the
decreases disclosed above.

Uninsured Emplovers Fund
Benefits will be paid according to the cash available in the Fund.
State Fund: Administration

FY88 FY89

Current Law Proposed Law Difference Current Law Proposed Law Difference

FTE 8.00 FTE 24.75 FTE 16.25 FTE 8.00 FTE 24.25 FTE 16.25 FTE
Personal Services $237,059 $636,999 $399,940 $236,859 $635,273 $398,414
Operations 119,713 213,701 93,988 110,767 202,005 91,238
Equipment 800 36,100 35,300 800 800 0
Total $357,572 $886,800 $526,228 $348,426 $838,078 $489,652

Funding:

Earmarked Special $357,572 $886,800 $52G,228 $348,426 $838,078 $489,652

Current law in the table above includes the Workers' Compensation Court and the Board of Labor Appeals. Refer to
the Executive Budget for the total current law budget for the Department of Labor and Industry and Workers'
Compensation.

Trust Fund: (Benefits)
Incurred Liabilities $76,662,000 $60,562,000 ($16,100,000) $76,662,000 $60,562,000 ($16,100,000)

[)@/ / /M% DATE 3/ 3/002 @/J (foer’) M@Z& wre T/ 4/F7

DAVID L. HUNTER, GET DIRECTOR OBERT WILLIAMS,” PRIMARY SPONSOR
Office of Budget and Program Planning

Fiscal Note for SB315, third reading copy
S[a’&i /A
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Funding Source:

FY88 FY89
Current Law Proposed Law Difference Current Law Proposed Law Difference

Trust Funds
Net Decrease $76,662,000 $60,562,000 $16,100,000 $76,662,000 $60,562,000 $16,1G0,000

Transfers and reallocation of overhead in the Department of Labor and Industry will occur upon passage of the
bill. If this legislation passes, the appropriation bill will have to reflect the indirect costs.
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PART I.
PART IT1.
PART I1T.
PART IV,
PART v
PART VI.
PART VII.
PART VIII.

Fiscal Impact

Statement of Intent & Declaration of Public Policy.

Section 1. Public Policy

Employment Relations - Mediation
Section 8. Mediation Required
General Provisions

Section 2. Definitions
Administrative Provisions

Section 8. Disputes to Dept Mediator
Section 9. Safety Incentives

. Coverage, Liability & Subrogation

Section 11. Liability Determination
Section 12. Subrogation

Uninsured Employers

Section 13. Cash Basis

Filing for Benefits & Attorney Regulation
Section 16. Cost upon Denial

General Benefit Provisions

Section 21. Temporary Total

Section 22. Permanent Total

Section 23. Partial Disability

Section 24. Establish Impairment Panels
Section 25. Medical & Hospital Costs
Section 27. Benefit Terminate/Retire
Section 29. Death Benefits

Section 30. Waiting Period

Section 32. Lump sum Payments

Operating
Budget

No
Yes
No

Yes
No

Ne

No
No

No
No
No
Yes
Yes
No
No
No
Yes

Impact On

Trust
Fund

Possible
Possible
Yes

No
Yes

Yes
Possible

Yes
Possible

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes



Fiscal Note Request, SB315, on third reading.

IX. Occupational Deafness
X. Rehabilitation & Reemployment

36.
37.
38,
39.
40,
41,
42,
44,
45,
46,
47.
48.
49,
50.

Return WK/Priorities

Require Rehabilitative Service
Provider to Report
Rehabilitation Panel

Panel Report

DWC to Order

Refer to SRS

Total Rehabilitation Benefits
Wage Suplmt. & Rehab. Benefits
Auxiliary Rehab. Benefits

Self Employment

Exchange Information

Benefits Terminated

DWC Jurisdiction

XI. Self Insurer Solvency
XII. Occupational Disease
XIII. Rule Making, etc.

Form BD-15

Page 4

PART

PART
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section
Section

PART

PART

PART

No

No
Yes
Yes
Yes
Yes
Yes
Yes
Yes

No

No

No
Yes
Yes
Yes

No

No

No

No

Yes
Yes
No
No
No
No
No
Yes
Yes
Yes
Yes
No
No
No
No
No
No
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PART I: STATEMENT OF INTENT & DECLARATION OF PUBLIC POLICY

ASSUMPTIONS :

1. Although the change from "construing the Act liberally in favor of the claimant" to "construing the Act
according to its terms" would have an impact on court decisions, a foundation upon which to derive a
financial estimate does not exist.

FISCAL IMPACT:
Section 1. Impossible to estimate, but the cost of the system should be reduced over time.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
With the removal of vague and imprecise language, courts should find it easier to determine legislative intent.

PART TI: ADJUDICATION PROCESS

ASSUMPTIONS:

1. The workload of Department mediators will total approximately 600 cases per year. Additional workload may
result from new areas proposed in the bill.

2. The worklcad of the Division will be approx1mately the same except for new areas proposed elsewhere in the
bill adding to Division responsibility.

3. Mediation will be a new cost and will neot substantially reduce Division workload.

4, Mediators will be responsible for determining and applying findings of fact, generally in field locations.

5. Employment Relations Division will require the following personnel as of 7/1/87: TFour (4) mediators; one

(1) legal secretary, and one (1) clerk.

Expenditures: FYB8 FY89
DOL Employment Relations - Mediation FTE 6.00 6.00
Section 8 Personal Services $159,962 $159,351
Operating Expenses 51,069 51,069
Equipment 4,000 0
TOTAL $215,031 $210,420
INCREASED OPERATIONAL COSTS-Part II $215,031 $210,420

FUNDING SOURCE FOR NET CHANGE:
Earmarked Special Revenue $215,031 $210,420

TOTAL FUNDING $215,031 $210,420
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AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Local impact should parallel that felt by all employers who are covered by workers' compensation. However, the
expenses presented in this part should have no direct affect.
LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
Once the system is established, it will continue unless changed.
PART 1I11: GENERAL PROVISIONS
No Operating Budgets Affected.
PART TV: ADMINISTRATIVE FROVISIONS
Operating budget impact integrated with Part II.
PART V: COVERAGE LIABILITY & SUBROGATION
PART VI: UNINSURED EMPLOYERS
PART VII: FILING FOR BENEFITS & ATTORNEY FEE REGULATIONS
No operating budgets affected for these parts.
PART VITI: GENERAL BENEFIT FROVISIONS
ASSUMPTIONS :
Section 24
1. Impairment evaluators are paid for by the insurer and, if a second evaluation is requested, by the request-
ing party.
2. The Division's principal function in impairment evaluations will be:
a. Rulemaking prior to implementation.
b. Appointment of evaluators in several geographic parts of Montana.
c. Directing a claimant to evaluators.
d. Receiving reports of evaluators and notifying affected parties of ratings.
3. Approximately 950 ratings will be rendered each year.
4, Managing the impairment evaluation system will require one (1) FTE and operating expenses.
Section 25
5. Rate-setting will involve substantial initial development costs.
6. Annual costs for computer support should be approximately the same as setting annual medical fees. However,

additional FTE to manage hospital rate setting and resolve disputed issues will be required.
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FISCAL IMPACT:
Expenditures: FY88 FY89
A, DWC - Establish Impairment Panels FTE 1.00 1.00
Section 24 Personal Services $ 21,208 $ 21,126
Operating Expenses 2,953 2,953
Equipment 8,200 0
TOTAL $ 32,361 $ 24,079
B. DWC - Regulate Hospital Costs FTE 1.75 1.75
Section 25 Personal Services $ 40,803 $ 40,647
Operating Expenses 9,500 6,750
Equipment 5,600 ¢]
TOTAL $ 55,903 $ 47,397
TOTAL PART VIII $ 88,264 $ 71,476
FUNDING SOURCE: Earmarked Special Revenue Total 88,264 $ 71,476

PART IX: OCCUPATIONAL DEAFNESS

No operating budgets affected.

PART X: REHABILITATION & RE-EMPLOYMENT

ASSUMPTIONS :

1. There will continue to be about 2,000 workers referred to rehab per year.

2. During FY88-89, 1,500 workers will be referred to rehab panels. Because of new incentives for rehab, the
number of panel referrals will decrease to 1,000 in FY90 and 600 in FY91,

3. Each of the three panel members will be financed by Division of Workers' Compensation.

4, There will be two primary locations for the panels to convene, Helena and Billings.

5. DWC will administer the panel function and assign caseload.

6. Seven and one-half additional personnel will be required to carry out this functien.
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FISCAL IMPACT:
Expenditures:

A. DWC - Rehab Panel Support FTE
Sections Personal Services
37-44 & Operating Expenses
48-50 Equipment

TOTAL
B. Job Service Panel Participation FTE

Personal Services
Operating Expenses
Equipment

TOTAL

C. SRS Panel Participation FTE
Personal Services

Operating Expenses

Equipment

TOTAL

TOTAL PART X

FUNDING SQURCE:
Earmarked Special Revenue

TOTAL FUNDING

PART XI: Self-Insurer Solvency
PART XI1I: Occupational Disease

PART XTII: Rule Haking Repealers & Codification Instructions

No operating budgets affected for these parts.

Fy88
3.00
$ 68,041

4,000
7,000

$ 79,541

2.00
$ 48,856
9,091

5,000

62,947

2.5
$ 61,070
17,375
__5,000

$ 83,445

$225,533

$225,933

$225,933

FY86
3.00

$ 67,782
4,000

0

$ 71,782
2.00

$ 48,670
9,091

0
$ 57,761
2.5

$ 60,838
17,375

0
2 78!213
$207,756

$207,756

$207,756
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TRUST FUNDS

ASSUMPTIONS:

1. Policyholder mix will remain constant.

2. The State Fund's market share will remain unchanged.

3. The proposed benefit payment system will not create an incentive for current policyholders to seek coverage
from private carriers.

4. Demands on benefits, wage compensation and medical expenses, will remain at current levels.

5. Obligation for the unfunded liability will be recovered in 10 years.

6. The obligation for the liability created by the Stelling/Buckman decisions will be recovered in 10 years.

FISCAL IMPACT:

A. State Compensation Insurance Fund FY87

1. Estimated 1987 Premium income $ 64,800,000
(includes 1/1/87 adjustment).

Amount required to reach

adequate rate base. $ 11,862,000
Estimated premium needed to $ 76,662,000
maintain current system.
Range
Low --=---c------- High

2. Estimated premium required to $59,122,000 $60,517,000
maintain proposed system.
"Estimated Premium Reductions ($17,540,000 ($16,145,000)
% reduction from adequate base. 22.887 21.067
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3. Obligations to be Funded

a. Unfunded Liability $ 12,344,000
$81 Million - Annually
for 10 years.

b. Stelling/Buckman Decision
@ $25 Million - Annually $ 3,800,000
for 10 years.
Annual recovery of recognized $ 16,144,000
obligations.

B. Uninsured Employers Fund
The purpose of the reform is to allow the Division to pay benefits on a cash available basis.
Current law requires the Division to maintain surpluses and reserves in the Fund. Funding sources
remain the same.

FUNDING SOURCE:
Expendable Trust Funds.

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
Rate reductions will depend on the organization's accident experience and the insurer's ability to offer premium
decreases.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
The reform should make a significant contribution toward minimizing litigation, providing more emphasis on the
most seriously injured worker, and instituting a return-to-work rehabilitation program.
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OPERATING BUDGETS

PART I
PART I1
PART TIII
PART IV
PART v
PART VI
PART VII
PART VIII
PART IX
PART X
PART XI
PART XII
PART XIII

SUMMARY - FISCAL IMPACT

TOTAL INCREASE OPERATING COSTS

FYsg FY89

$ N/A $ N/A
215,031 210,420
N/A N/A
N/A N/A
N/A N/A
N/A N/A
N/A N/A
88,264 71,476
N/A N/A
225,933 207,756
N/A N/A
N/A N/A
N/A N/A
529,228 $489,652
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STATEMENT OF INTENT
SENATE BILL 315

Senate Labor and Employment Relations Committee

A statement of intent is required for this bill because
of the following:

The division of workers' compensation needs to adopt
rules to efficiently and fairly implement the Workers'
Compensation Act. There are numerous references throughout
the act to rules, rates, procedures, and £forms to be
prescribed by the division (e.g., 39-71-208, 39-71-307,
39-71-410, 39-71-604, 3%-71-21¢02, 39-71-23013, and
39-71-2304). However, there is no explicit statutory grant
of rulemaking authority in the chapter.

The Montana supreme court, in Garland v. The Anaconda

Company, 177 Mont. 240, 581 P.2d 431 (1978), tacitly
recognized 39-71-203 as a general grant of rulemaking
authority. To preserve the division's rulemaking authority
and extend it to the amendments promulgated in this bill,
the legislature explicitly grants and extends rulemaking
authority to the division to implement the Workers'
Compensation Act.

The division may adopt rules as necessary to implement
the act. The division shall provide the rules, proce&ures.

and forms specifically referred to in sections of the -<act

@na legistativa Council

1

SB 0315/si

and implement other sections as necessary and appropriate by
providing specific guidelines, pelicies, and procedures to

serve the efficient and fair administration of the act,

REFERENCE BILL
s8-3/5
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SENATE BILL NO. 315
INTRODUCED BY B. WILLIAMS, THAYER, C. SMITH, DARKO, CODY,
BARDANOUVE, DONALDSON, HIRSCH, M. WILLIAMS, KOLSTAD,
PISTORIA, FARRELL, MERCER, THOMAS, WEEDING, STANG, HARPER,
RASMUSSEN, BRANDEWIE, GALT, LYBECK, NATHE, SPAETH, NORMAN,
J. BROWN, NEUMAN, KITSELMAN, BENGTSON, PECK, GILBERT,
KEATING, HARRINGTON, ABRAMS, GLASER, HAMMOND, VAUGHN,
BECK, JENKINS, GRADY, MARKS, MANUEL, HIMSL, SCHYE,
CORNE', PETERSON, WALLIN, GRINDE, SIMON,
JONES, CONNELLY¥, HOLLIDAY, ECK

BY REQUEST OF THE GOVERNOR

A BILL FOR AN ACT ENTITLED: “AN ACT ?0-6FENERALLY-REVISE-PHE
WORKERSL-COMPENSAPION-BAWST—¥8-CREATE-A-BOARD-OF--INBUSPRIAL
INSHRANEET~~F0--ABObISH-~FPHE-WORKERS ' -EGMFENSATIEN-COURP-AND
FHE-BOARB-GF-BLABOR--APPEAES; - —AMENDENG--SEETIONS~-2-15-101 47
19--12-4017—-39-53-2037--359-53-1384+--35-53-24027--39-52-2485
PHROMGH---39-51-24077—~-39-71-3}65---39-32~-23B87———3I9-F1-1197
39-73-2837---39-F3-2847---39-F1-4017--39-71-4077;--39-F1-41 4y

39-2%-50P7--~39-33+-50637---39-71-605;7----39-73-611----FHROUGH

39-31-7187--39-F3-F237--39-F2-F3657--39-71-7377—--39-F1-Féi;
39-33-8637--35-71-16603;--39-71-23067-39-F1-29627-39-71-290855
39-32-31027—-35-72-6¥8+——--39-F2-6327-—-39-72-613, ——-45-6-39L7

58-%6-3337--53-5-1865;--ANB-53-9-13%;-MEA; REPEALENG-SEETIONS

[\C}a_n’una tegusiative Councid
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2-15-10147~--2-15-17047--39-52-3657--39-5%-3308,-—--39-53~-2403 5
39-53-24047--39-51-24097;--39-53-24387--39-71-2047-39-73-1237
39-7%-3227---39-71-3897---39-71—4165----39-31-365----PHROEGH
39-F1-3037~~-39-F31-F097--39-73-73B7--39-F-9347--39-F3-100% 5
39-71-31802y-39-71-10057-39-71-2962-FHROUGH--39-71-299897--ANB
39-72-1047---MEA;--ANB--PROVIDING--APPhEICABILITY- ~DATES--ANB

BPPREFIVE--BATEI~ TO GENERALLY REVISE THE WORKERS'

COMPENSATION AND OCCUPATIONAL DISEASE LAWS; TO PROVIDE THAT

QOBTAINING BENEFITS FRAUDULENTLY CONSTITUTES THEFT: AMENDING

SECTIONS 19-12-401, 39-71-116, 39-71-118, 39-71-113,

39-71-203, 39-71-204, 38-71-401, 39-71-407, 39-71-414,

39-71-502, 338-71-503., 39-71-605, 39-71-611 THROUGH

39-71-614,  39-71-701 _ THROUGH  39-71-704, 39-71-708,

39-71-710, 39-71-721, 39-71-736, 39-71-737, 39-71-74i,

39-71-B03, 39-71-1003, 39-71-2106, 39-71-2901, 39-71-2903,

39-71-208905, 39-71-2%07, 39-71-2509, 39-72-102, AND 45-6-301,

MCA; REPEALING SECTIONS 39-71-104, 39-71-121, 3%-71-122,

3%-71-309, 39-71-4106, 39-71-705 THRQUGH 39-71-707,

39-71-709, 39-71-738, 39-71-914, 39-71-1001, 39-71-1002,

39-71-1005, 39-71-2906, 139-71-2908, AND 39-72-104, MCA;

MAKING CERTAIN __PROVISIONS _ RETROACTIVE; AND PROVIDING

APPLICABILITY DATES AND EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

(Refer to Introduced Bill)

-2- SB 315
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Strike everything after the epacting clause and insert:

NEW SECTION. Section 1. ©Declaration of public policy.
For the purposes of interpreting and applying Title 219,
chapters 71 and 72, the following is the public policy of
this state;

(1) 1t is an objective of the Montana workers'
compensation system to provide, without regard to fault,
wage supplement and medical benefits to a worker suffering
from a work-related injury or disease. Wage-loss benefits
are not intended to make an injured worker whole; they are
intended to assist a worker at a reasonable cost to the
employer. Within that 1limitation, the wage-loss benefit
should bear a reasonable relationship to actual wages lost
as a result of a work-related injury or disease.

{2} A worker's removal from the work force due to a
work-related injury or disease has a negative impact on the
worker, the worker's family, the employer, and the general
public. Therefore, it 1is an objective of the workers'
compensation system to return a worker to work as soon as
possible after the worker has suffered a work-related injury
or disease,

{3) Moantana's workers' compensation and occupational
disease insurance systems are intended to be primarily
self-administering. Claimants should be able to speedily

cbtain benefits, and employers should be able to provide
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coverage at reasonably constant rates. To meet these
objectives, the gystem must be designed to minimigze reliance
upon lawyers and the courts to obtain benefits and interpret
liabilities.

(4) Title 39, chapters 71 and 72, must be construed
according to their terms and not liberally in favor of any
party.

Section 2. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the fcllowing meanings:

(1} “Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and indusatry. It is established at the nearest
whole dollar number and must be adopted by the division of
workers' compensation prior to July 1 of each year.

(2) "Beneficiary" means:

(a) a surviving wife-er-husband spouse living with or

legally entitled to be supported by the deceased at the time

of injury;

(b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 25 22 years
who is a full-time student in an accredited school or is

enrolled in an accredited apprenticeship program;
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{d) an invalid child over the age of 1B years who is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upon the decedent for
support at the time of the injury (however, such a parent is
a beneficiary only when no beneficiary, as defined in
subsections (2)(a) through (2)(d) of this section, exists);
and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for suppeort at the time of the
injury (however, such a brother or sister is a beneficiary
only until the age of 18 years and only when no beneficiacy,
as defined in subsections (2}(a) through (2){e) of this
section, exists}).

{3) “Casual employment” means employment not in the
usual course of trade, business, profession, or occupation
of the employer. Any-person-hauling-or-sssisting-in-haulting
of-—-sugar--beets--or--gratnsy--in--case--cf--emergenzy; —-is
considered-engaged-in-casuni-employments

(4) “Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injurys
and--an--iltegitimate-child-tegitimized-prior-to-the-injury.

{5) "Days" means calendar days, unless otherwise

specified.

(6) _'"Department" _means the department of labor and
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industry.

t5¥(7) "Division" means the division of workers'
compensation of the department of labor and industry
provided for in 2-15-1702.

t+6¥(8) "Fiscal year" means the period of time between
July 1 and the succeeding June 30.

t#¥~~“Husband®-—ar—-“widower’—-means--snty-a-husband-or
widewer-tiving-with-or-teqatly-entitted-to-be--supported--by
the-deceased-at-the-time-sf-her-injurys

t8¥(3) "Insurer" means an employer bound by
compensation plan No. 1, an insurance company transacting
business under compensation plan No. 2, the tndustrial

tnsnranse-aecount state compensation insurance fund under

compensation plan No. 3, or the uninsured employers’ fund
provided for in part 5 of this chapter,

£94(10) "Invalid" means one who 1is physically or
mentally incapacitated,

(11) "Maximum healing" means the status reached when a

worker is as_ far restored medically as the permanent

character of the work-related injury will permit.
t¥83(12) “"Order” means any decision, rule, direction,
requirement, or standard of the division or any other
determination arrived at or decision made by the division.
t134(13) "Payroll", ‘“annual payroll", or "annual

payrocll for the preceding year" means the average annual

-6- SB 315
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payroll of the employer for the preceding calendar year or,
if the employer shall not have operated a sufficient or any
length of time during such calendar year, 12 times the
average monthly payrell for the current year; provided, that
an estimate may be made by the division for any employer
starting in business where no average payrolls are
available, such estimate to be adjusted by additional
payment by the employer or refund by the division, as the
case may actually be on December 31 of such current year.
t323(14) "Permanent partial disability” MeAns a
condition resulting-frem-indury-as-defined-in--this--chapear
that—-eesuit:——in——the—-actuai——icss-*sf—carnings—or—earning
capabiiity*iesB-than—totai"thnt—~exéat3--afber--the--injured
worker--is-as-far-restored-as-the-permanent-character-ef-the
tnjuries-witi-permits-Bisability-shait--be--supported--by--a
preponderance--of--medical--eviderces, after a worker has

2d maximum healing, in which a worker:

{(a) has a medically determined physical restriction as

a tesult of an injury as defined in 39-71-119; and

(b) is able to return to work in the worker's job pool

pursuant to one of the options set forth in [section 36] but

suffers impairment or partial wage loss, or both,

t%33(15) “"Permanent total disability" means a condition
resulting from injury as defined in this chapter that

fesuita-in-the-loss-sf-actual-earnings-cr-earning-capability
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ehat-——axists--after-the-injured-worker-is-as-far-restored-as
the-permaneant-—character-of —-the--injuries--witi-—-permit--and
which-resutte-in-the-worker-having-ns-reasonable proapect-of
finding--raguiar--empltayment-sf-any-kind-in-the-normai-taber
market-;-Bisabitity-shaii-be-suppsrted-by-a-preponderance—-cf

medteat--evidencser, after a worker reaches maximum healing,

in which a worker is wunable to return to work in the

worker's job pool after exhausting all options set forth in

[section 36}.

t14)(16) The term "physician" includes "surgeon® and in
either case means one authorized by law to practice his
profession in this state.

t3¥53(17) "The plant of the employer" includes the place
of business of a third person while the employer has access
to or control over such place of business for the purpose of
carrying on his usual trade, business, or occupation.

£36%(1B) "Public corpnraticn” means the state or any
county, municipal corporation, school district, city, city
under commission form of government or special charter,
town, or village.

+174+(19) "Reasonably safe place to work" means that the
place of emplcoyment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+383(20) “Reasonably safe tools and appliances" are

—a- SB 315
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such tools and appliances as are adapted to and are
reasonably safe for use for the particular purpose for which
they are furnished.

t39¥(21) "Temporary total disability" means a condition
resulting Erom an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker is-as-far-restored-as-the-permanent-character—-of-—the
tnjurtes-witt-permrbt--A-worker-shaii-be-patd-temporary-cetai
disabitity-—-benefits-—-during-——-ma-—-reasonabie—--peartod--of
retratningrs-Brsabiisty-shaii-be-supported-by-a-preponderance

of-medicat-evidence reaches maximum healing.

t28¥-"Wagesi-means-the-average-gross-earnings--received
by--the--emptoyee--at--the--time-of-the-injury-for-the-usual
hours-of-empioyment-in-a week;-and-overtime--is-——not-—to-—be
considered--—Siek--teave-—benafitsa--acerved-—-by-empioyees-of
pubtic-corporationsy-as-defined-by-subsection-t16)--of-—-this
section;-are-considered-wagess

t23y-UWifel--or-—twidewi-——means--eniy--a--wife-or-widow
tiving-with-or-tegaliy--entitied--to-—be--aupported--by——the
deceased-at-the-time~of-the-injorys

{22) "Year", unless otherwise specified, means calendar

year.™
Section 3, Section 39-71-119%9, MCA, is amended to read:
"39-71-119. Injury o&r--injured and accident defined.
(1) "Injury™ or "injured" means:
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tiy-—-a-tangibie-happening-cf-a-trauvmatic-natere-fram-an
unexpected-canse—-ar-—nnusual--strain--eresutting--in--etther
externat——-or--internat--phystcat--harm--and--such--physiecat
candition-as-a-resule-cherefrem-and--exciuding--disecase—-noe
tracesbte-to-injuryr-except-aa-provrded-in-subsection—{2y-of
this-sections

{2}--eardiavascuiar---er---puimonary---or-—-raspiratory
diseases-contcracted-by-a--patd--firefighter--empioyed--by--a
municipatity;——village;-or-fire-district-as-a-reguiar -member
af-a-lawfully-esatablished-fire--department;—-which--drseases
are-—cansed-—by-overexereion-tn-times-of-seress-or-danger—in
eha-course-of-his-amployment-by--—proximate--exposure—-or--by
eumulative-~expoanre--over--a--pertod--of-4-years-or-more-ko
heaty-smokes-chemicai-fumess-or-sther-toxre-—gasess--Nothing
herein--shalti--be--conatrued--to-—-excinde--any-other-warking
peraon--whe-—-suffers---a---cardtovascutary;---puimonaryy;---or
respiratory--disease--white--in- -the-course-and-scope-of-hts
employments

(a) internal or external physical harm to the body;

(b) damage to prosthetic devices or appliances, except

for damage to eyeglasses, contact lenses, dentures, or

hearing aids; or

t33(c) death resuniting-from-injury.

(2) BAn_ injury is caused by an accident. An accident
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{a) an unexpected traumatic incident or unusual

strain;

(b) identifiable by time and place of occurrence;

(c} identifiable by member or part of the body

affected; and

{d) caused by a specific event con a single day or

during a single work snift.

(3) "Injury" or "injured" does not mean a physical or

mental condition arising from:

{(a) emotional or mental stress; or

(b) a nonphysical stimulus or activity.

(4) "Injury" or "injured” does not include a disease

that is not caused by an accident,

(5} A cardiovascular, pulmonary, respiratery, or other

disease, cerebrovascular accident, or myocardial infarction

suffered by a worker is an injury only if the accident is

the primary cause of the physical harm in relation to other

factors contributing to the physical harm."

NEW SECTION. Section 4. Wages defined. (1} "Wages"
means the gross remuneration paid in money, or in a
substitute for money, for services rendered by an employee.
Wages include but are not limited to:

(a) commissions, bonuses, and remuneration at the

regular hourly rate for overtime work, holidays, wvacations,

and sickness periods;
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(b) Dboard or, lodging, RENT, OR HOUSING if it

constitutes a part of the employee’s remunerationy AND IS
based on the ITS actual value of-the-boardr-tedging;-renty
or-houstng; and

(c) payments made to an employee on any basis other
than time worked, including but not limited tc piecework, an
incentive plan, or profit-sharing arrangement.

{2} Wages do not include:

(a) employee travel expense reimbursements or
allowances for meals, lodging, travel, and subsistence;

(b) special rewards for individual invention or
discovery;

(¢} tips and other gratuities received by the employee
in excess of those documented to the employer for tax
purposes;

(d} contributions made by the employer to a group
insurance or pension plan; or

(e) wvacation or sick leave benefits accrued but not
paid.

(3) For compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the emplayee's

wages are the hourly rate times the number of heours in a
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week for which the employee was hired to work; or

{b) £for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

Section 5, Section 39-71-203, MCA, is amended to read:

“39-71-203. Powers of division -- rules. (1) The
division is hereby vested with full power, authority, and
jurisdiction to do and perform any and all things, whether
herein specifically designated or in addition thereto, which
that are necessary or convenient in the exercise of any
power, autherity, or jurisdiction conferred upon it under
this chapter. N

{2) The division may adopt rules to carry out the

provisions of this chapter."

Section 6. Section 39-71-204, MCA, is amended to read:

"39-71-204. Rescission, alteration, or amendment by
division of its orders, decisions, or awards ---timitatien
-- effect -- appeal., (1) Exeept-as--provided--in--subsection
t2}7-the The division ahaii-have has continuing jurisdiction
over all its orders, decisions, and awards and may, at any
time, upon notice, and after opportunity to be heard is
given to the parties in interest, rescind, alter, or amend
any such order, decision, or award made by it upon guod

cause appearing therefor.
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t2y--Fhe--division--or--the-workersi-compensation-judge
shaii-not-have-power-to-rescind;-altter;-or-amend--any--£inai
settiement--or-award-of-compensation-more-than-4-years-afeer
the-same-has-been--approved-—by—-the--divisien-——Reseindings
a}tefing7——ot——amending~a-£inai—settiement-withinmthe‘i—year
period-shati-be-by-agreement-between-the-—ciaimant-—and-—-the
insurers--if--the-claimant-and-the-insurer-cannet-agreer-the
dispute-shaiti-be-considered-a-dispute-for-which-the-workerst
eompensation-judge-has-furisdtetion-to-make—a-daterminarions
Except-as-—-provided-—in-—-39-71-2%685--the--diviston--or——the
wofke:sl-—:ompenaation——jndgeffshal}——nob~-have—the-powe:-to
resetndr-atrery-or-amend-any--erder--approving--a--futi--and
finat-compromise-settiement-of -compensationc

t3+(2) Any order, decision, or award rescinding,
altering, or amending a prior order, decision, or award
shatl-have has the same effect as original orders or awards.

{3) Tf a party is aggrieved by a division order, the

party may appeal the dispute to the workers' compensation

judge,"

NEW SECTION., Section 7, Filing true claim -=
obtaining benefits through deception or other frauduient
means ---eriminat-penatty. (1) A person filing a claim under
this chapter or chapter 72 of this title, by signing the
claim, affirms the information filed is true and correct to

the best of that person's knowledge.
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(2) A person who obtains or assists in obtaining
benefits to which the person is not entitled under this
chapter or chapter 72 of thig title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal

proceedings against the person.

REW SECTION. Section 8. Disputes -- jurisdiction —--
evidence -- settlement requirements -- mediation. {1y A

dispute concerning benefits arising under this chapter or

chapter 72, OTHER THAN THE DISPUTES DESCRIBED IN SUBSECTION

{2), must be brought before a department mediator as
provided in [sections 52 through 57]. If a dispute still
exists after the parties satisfy the mediation requirements
in [sections 52 through 57], either party may petition the
workers' compensation court for a resolution.

{2) A dispute arising under this chapter that does not
concern benefits or a dispute for which a specific provision
of this chapter gives the division jurisdiccion must be
brought before the divisgion.

{3) An appeal from a division order may be made to the
workers' compensation court.

(4) The common law and statutory rules of evidence do
not apply in a case brought to hearing before the division.

(5) Except as otherwise provided in this chapter,
before a party may bring a dispute concerning henefits

before a mediator, the parties shall attempt to settle as
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follows:

{a) The party making a demand shall present the other
party with a specific written demand that caontains
sufficient explanation and documentary evidence to enable
the other party to thoroughly evaluate the demand.

(c) The party receiving the demand shall respond in
writing within 15 working days of receipt. If the demand is
denied in whole or in part, the response shall state the
basis of the denial.

{c) A--party-may-move-to-dismiaa-a-petitton-:f-itv-does

not-compity-with-thia-—subsections—-A UPON MOTION OF A PARTY,

THE mediator has the authority to dismiss a petition if he
finds that the EITHER party did not comply with this
subsection, but the mediator's decision may be reviewed by
the workers' compensation court upon motion of a party.

t6}(D) Nothing in this subsection relieves a party of
an obligation otherwise contained in this chapter.

NEW SECTION. Section 9., Financial incentives to
institute safety programs. The state compensation insurance
fund, plan No. 3, and private insurers, plan No. 2, may
provide financial incentives to an employer who implements a
formal safety program. The insurance carrier may provide to
an employer a premium discount that reflects the degree of
risk diminished by the implemented safety program.

Section 10. Section 39-71-401, MCA, is amended to
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read:

"39-71-401. Employments covered and employments
exempted. (1} Except as provided in subsection (2) of this
section, the Warkers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

{b) casual employment as defined 1in 39-71-116¢3}
excepe-empioyment-of-a-voiunteer-under-67-2-105;

{c) employment of members of an employer's family
dwelling in the employer's household;

{d) employment of sole proprietors or working members
of a partnership ether-than-these-who-constder—themaetvea-or
hoid--themseives--out-a3-independent-centractors-and--who-are

net-contracting-for-agricuiturat-services-to-be-performed on
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a--farm—-or—-—ranch;——-or-~far-—-braker-—-or--salesman-—-services
perfermed--under--a--license——issued--by-the-board-of-reatty
requiationy-or-for-services-as-a-direct--aseiier--engaged—-in
the--sate-ocf-consumer-producta-te-snstomera-prémartty-in—the

heme, except as provided in subsecticon (3);

(e) employment of a broker or salesman_ performing

under a license issued by the board of realty regulation:

(f} employment of a direct seller engaged in the sale

of consumer products, primarily in the customer's home;

tey{(g) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States:

tfy(h) employment of any person performing services in
return for aid or sustenance only, except employment of a
volunteer under 67-2-105;

tg3¥({i) employment with any railroad engaged in
interstate commerce, except that railroad construction work
shati-be is included in and subject to the provisions of
this chapter;

th${j) employment as an official, including a timer,
referee, cor judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district.

(3] A scle proprietor, or a working member of a

partnership who bholds himself out or considers himself an
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independent contractor, and--whs--is--net--centracting--for
agrieutturati-services-to-be-performed-on-a-farm-sr-ranchy-or
for--broker-—-or--sateaman-services-performed-under-a-ticenae
tssued~by-the-board-of-reatty-regutation;-er-for-services-as
a-direct-seliar-angaged-in-the-sate-of-conaumer-producets--es
customers-—-primartly-—-in~--the-~-home must elect to be bound
personally and individually by the provisions of
compensation plan No. 1, 2, or 3, but he may apply tc the
division for an exemption from the Workers' Compensation Act
for himself, The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from
cbtaining benefits under this chapter.

{4) la) A private corporation shall proyide coverage

far its officers and other empleoyees under the provisions of

compensation_ plan No. 1, 2, or 3. However, pursuant to such

rules as the division promulgates and subject in all cases

to approval by the division, an officer of a private

corporation may elect not to be bound as an employee under

this chapter by giving a written notice, on a form provided

by the division, served in the following manner:

(i} Lif the employer has elected to be bound by the
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provigsions of compensation plan Neo. 1, by delivering the

notice to the board ¢f directors of the employer and the

division; or

(ii) if the employer has elected to be bound by the

provisions of compensation plan No. 2 or 3, by delivering

the notice to the board of directors of the employer, the

division, and the insurer.

{b) If the employer changes plans or insurers, the

officer's previous election is not effective and the officer

shall again serve notice as provided if he elects not to be

bound.

{c) The appointment or election of an emplcoyee as an

officer of a corporation for the purpose of excluding the

employee from coverage under this chapter does not _entitle

the officer to elect not ta be bound as an employee under

this chapter. In any case, the officer must sign the notice

required by subsecticn {(4)(a) under cath or affirmation, and

he is subject to the penalties for false swearing under

45-7-202 if he falsifies the notice.

t4}(5) Each employer shall post a sign in the
workplace at the 1locations where notices to employees are
normally posted, informing employees about the employer's
current provision of compensation insurance. A workplace is
any location where an employee performs any work-related act

in the course of employment, regardless of whether the
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location is temporary or permanent, and includes the place
of business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

Section 11. Section 39-71-407, MCA, is amended to
read:

"39-71-407. Liability of insurers -- limitations., (1)
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinafter provided, tc an
employee of an employer it insures who receives an injury
arising out of and in the course of his employment or, in
the case of his death from such injury, to his
beneficiaries, if any.

(2) _{a) An insurer is liable for an injury as defined

in 39-71-119 if the claimant establishes it is more probable

than not that:

(i) a claimed injury has occurred: or

(ii} a claimed injury aggravated a preexisting

condition.
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(b} Proof that it was medically possible that a

claimed injury occurred or that such c¢laimed injury

aggravated a preexisting condition_ is not sufficient to

establish liability.

{3) An employee who suffers an injury or dies while

traveling is not covered by this chapter unless;

fa) (i) the employer furnishes the transportation or

the employee receives reimbursement from the employer for

costs of travel, gas, oil, or lodging as a part of the

employee's benefits or employment agreement; and

{ii) the travel is necessitated by and on behalf of the

employer as an _integral part, or condition, of the

employment; or

(b} the travel is required by the employer as part of

the employee's job duties.

(4) BAn employee is not eligible for benefits otherwise

payable under this chapter if the employee's use of alcohol

or drugs not prescribed by a physician is the scle and

exclusive cause of the injury or death. However, if the

employer had knowledge of and failed to attempt to stop the

employee's use of alcohol or drugs, this subsection does not

apply.
Sectioen 12. Section 39-71-414, MCA, 1is amended to
read:

"39~-71-414. Subrogation. {1} If an action is
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prosecuted as provided for in 39-71-412 or 39-71-413 and
except as otherwise provided in this section, the insurer is
entitled to subrogation for all compensation and benefits
paid cor to be paid under the Workers' Compensation Act. The
insurer's right of subrogation is a first lien on the claim,
judgment, or recovery.

(2) {a) If the injured employee intends to institute
the third party action, he shall give the insurer reasonable
notice of his intention to institute the action.

(b} The injured employee may request that the insurer
pay a proportionate share of the reasonable cost aof che
action, including attorneys' fees.

(c) The insurer may elect not to participate in the
cost of the action. If this election is made, the insurer
waives 50% of its subrogation rights granted by this
section.

{d} If the injured employee or the emplcoyee’'s perscnal
representative institutes the action, the employee is
ertitled to at least one-third of the amount recovered by
judgment or settlement less a proporticnate share of
reasonable costs, including attorneys' fees, if the amount
of recovery is insufficient to provide the employee with
that amount after payment of subrogation.

(3) TIf an injured employee refuses or fails to

institute the third party action within 1 year from the date
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of injury, the insurer may institute the action in the name
of the employee and for the employee's benefit or that of
the employee's personal representative. If the insurer
institutes the action, it shall pay tc the employee any
amount received by judgment or settlement which is in excess
of the amcunts paid or to be paid under the Workers'
Compensation Act after the insurer's reasonable costs,
including attorneys' fees for prosecuting the action, have
been deducted from the recovery.

(4) An iasurer may enter into compromise agreements in
settlement of subrogation rights.

(3) If the amount of compensation and other benefits
payable under the Workers' Compensation Act bave not been
fully determined at the time the employee, the employee's
heirs or personal representatives, or the insurer have
settled in any manner the action as provided for in this
section, the division shall determine what proportion of the
settlement shall be allocated under subrogation. The
division's determination may be appealed to the workers'
compensation judge.

(6) {a) The insurer is entitled to full subrogation

rights under this section, even though the claimant is able

to demonstrate damages in excess of the workers'

compensation benefits and the third-party recovery combined.

The insurer may subrogate against the entire settlement or
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award of a third party claim brought by the claimant or his

perscnal representative, without regard to the nature of the

damages.

{b) If no survival action exists and the parties reach

a settlement of a3 wrongful death claim without apportionment

of damages by a court or jury, the insurer may subrogate

against the entire settlement amount, without regard to the

parties' apportionment of the damages, unless the insurer is

a party to the settlement agreement."”

Section 13. Secticn 39-71-502, MCA, is amended to
read:

"39-71-502. Creation and purpese of uninsured
employers' fund. There is created an uninsured employers'
fund. The purpose of the fund is to pay to an injured
employee of an uninsured employer the same benefits the
employee would have received if the employer had been

properly enrolled under compensation plan No. 1, 2, or 3,

except as provided in 39-71-503(2)."

Section 14. Section 39-71-503, MCA, is amended to
read:

"39-71-503. Administration of Ffund. (1) The division
shall administer the fund and shall pay all proper benefits
to injured employees of uninsured employers.

(2} Preper--surpiuses--and--reserves-shail-be-kept-for

the-funds Surpluses and reserves shall not be kept for the
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fund. The division shall make such payments as it considers

appropriate as funds beccome available from time to time. The

payment of weekly disability benefits takes preference over

the payment of medical benefits. No lump-sum payments of

future projected benefits, including impairment awards, may

be made from the fund. The bgcard of investments shall invest

the moneys of the fund. The cost of administration of the
fund shall be paid out of the money in the fund."

Section 15. Section 39-71-605, MCA, is amended to

read:

"39-71-605, FExamination of employee by physician —-
effect of refusal to submit to examination -- repert and
testimony of physician -- cost. {1) (a) Whenever in case of

injury the right to compensation under this chapter would
exist 1in favor of any employee, he shall, upon the written
request of his-employer-er the insurer, submit from time to
time to examination by a physician or panel of physicians,
who shall be provided and paid for by such employer——o»
insurer, and shall likewise submit to examination from time
to time by any physician or panel of physicians selected by
the division or-any-member-or-examiner-or-referea—theresf,

(b} The request or order for such examination shall
fix a time and place therefor, due regard being had to the
convenience of the employee and his physical condition and

ability to attend at the time and place fixed. The employee
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shall be entitled to have a physician present at any such
examination. So long as the employee, after such written
regquest, shall fail or refuse to submit to such examination
or shall in any way obstruct the same, his right to
compensation shall be suspended. Any physician or panel of
physicians employed by the--empioyer; the insurery or the
division who shall make or be present at any such
examination may be reguired to testify as to the results
therecof.

(2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of his the
injury or disability, if any, the division, at the request
of the claimanty;-emplayer; or insurer, as the case may be,
shall require the claimant tc submit to such examination as
it may deem desirable by a physician or panel of physicians
within the state or elsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute., The
physician or panel of physicians making the examination
shall file a written report of findings with the division
for its use in the determination of the controversy
involved. The division shall pay the physician or panel of
physicians for the examination and shall be reimbursed by
the party who reguested it.

(3} This _section does not  apply to impairment
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evaluations provided for in [section 24}."

Section 16. Section 39-71-611, MCA, is amended to
read:

"39-71-611. Costs and attorneys' fees payable on
denial of c¢laim or terminaticn of benefits later found
compensable. In-the-event-an-insurer-denisen-tiability-for—-a
elrim--for--compensation-or-terminates-compensation-beneftts
and-the-claim-is-tater-adjudged-compensabine-by-the--workers®
compenaation-—-judge--cr--on--appeat;--the--inaurer-shalii-pay
reascnabie-costs-and-attorneysti-fees-as-estabiished——-by--the

wotkersi-——ssmpensation-—-judger (1) The insurer shall pay

reasonable costs and attorney fees as established by the

workers' compensation courit if:

(a) the insurer denies liability for a claim for

compensakion or terminates compensation benefits;

(b} the claim is later adjudged compensable by the

workers' compensation court; and

(c) in_ the case of attorneys' fees, the workers'

compensation court determines that the insurer's actions _in

denying liability or terminating benefits were unreasonable.

{(2) A finding of unreasonableness against an insurer

made under this section does not constitute a finding that

the insurer acted in bad faith or violated the unfair trade

practices provisions of Title 33, chapter 18."

Secticn 17. Section 39-71-612, MCA, is amended to
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read:

"38-71-612. Costs and attorneys' fees that may be
assessed against an empioyer--or insurer by workers'
compensation Jjudge., (1) If an emplayer-e&r insurer pays or

tenders submits a written offer of payment of compensation

under chapter 71 or 72 of this title but controversy relates
to the amount of compensation due, the case is brought
before the workers' compensation judge for adjudication of
the controversy, and the award granted by the judge is

greater than the amount paid or tendered offered by the

employer—-or insurer, a reasonable attorney's fee and costs

as established by the workers' compensation judge if the
case has gone to a hearing may be awarded by the judge in
addition to the amount of compensation.
t2y--When-an—-attorneyls--fee-—is--awarded--against—-an
empioyer--or-insarer—uander-this-section-there-may-be-further
assessed-againat-ehe-empioyer-or-insurer—-reasonable--costsy
faen;-—and--miteage--for—-—neceasary--witnesses—-attending--a
hearing-on-the-ctaimantts-behatf+-Both-the-necessity-for-the
witness-and-the-reasenableness-of-the-fees-muat-be-—-approved
by-the-workersli-cempensarion-judges

(2) An award of attorneys' fees under subsection (1)

may only be made if it is determined that the actions of the

insurer were unreascnable. Any written cffer of payment made

30 days or more before the date of hearing must be
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considered a valid offer of payment for the purposes of this

section,

(3) A finding of unreasconableness against an insurer

made under this section does not constitute a finding that

the insurer acted in bad faith or violated the unfair trade

practices provisions of Title 33, chapter 18."

Section 18. Section 39-71-613, MCA, is amended to
read:

"39-71-613. Regulation of attorneys' fees -
forfeiture of fee for noncompliance. (i) When an attorney
represents or acts on behalf of a claimant or any other
party on any workers' compensation claim, the attorney shall

submit to the division a contract of employment, on a form

provided by the division, stating specifically the terms of

the fee arrangement between the attorney and the claimant.

{2) The administrator of the division may regulate the
amount of the attorney's fee in any workers' compensation
case, In regulating the amount of the fee, the
administrator shall consider:

fa) the benefits the claimant gained due to the

efforts of the attorney;

(b) the time the attorney was required to spend on the
casey;
{¢) the complexity of the cases; and

{(d) any other relevant matter the administrator may
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consider appropriate.

{3) If an attorney violates a provision of this
section, a rule adopted under this section, or an order
fixing an attorney's fee under this section, he shall
Eorfeit the right to any Eee which he may have collected or
been entitled to collect.”

Section 19. Section 39-71-614, MCA, is amended to
read:

"39-71-614., Calculation of attorney fees -

limitation. {I}) The amount of an attorney's fee assessed
against an empieyer-sr insurer under 39-71-611 or 39-71-612
must be based exclusively on the time spent by the attorney
in representing the claimant on the issues brought before
the--workers!-—compensation--judge to hearing. The attorney

must document the time spent amd-give-the-—documentatian——ta

the--jadge, but the judge is not bound by the documentation

submitted,

{2) The judge shall determine a reasonable attorney
fee and assess costs, He-is-not-bound-by-the-documentation
submitted-to-hims The hourly fee--the--judge--appiies rate
applied to the time spent must be based on the attorney's
customary and current hourly fee rate for legal work

performed in this state, subject to a maximum established by

the division.

¢24(3) This section does net restrict a claimant and
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an attorney from entering into a contiangency fee arrangement
under which the attorney receives a percentage of the amount
of compensation payments received by the claimant because of
the efforts of the attorney. However, an amount equal to any
fee and costs assessed against an empioyer-or insurer under
39-?1-6+ 39-71-611 or 39-71-612 and this section must be
deducted from the fee an attorney is entitled to from the
claimant under a contingency fee arrangement."”

NEW SECTION. Section 20. Employer not to terminate
worker for filing claim -- preference -- Jjurisdiction over
dispute. (1) An employer may not use as grounds for
terminating a worker the filing of a claim under this
chapter or chapter 72 of this title.

{2) ¥f WHEN an injured worker is capable of returning
tc work within 2 years from the date of injury and has
received a medical release to return to work, the worker

must be given a preference over new-hires OTHER APPLICANTS

for a comparable position that becomes vacant within-such
2-year-period ifs

¢t2y the position is consistent with the worker's
physical condition and vocational abilitiess;-and

tby--the--worker--is-substantiatly-equaliy-qualtified-as
other-applicants.

(3} This preference applies only to employment with

the employer £for whom the employee was working at the time
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the injury occurred.

(4) The division, department, and workers'
compensation court do not have jurisdiction to administer or
resolve a dispute under this section. Exclusive juriasdiction
is with the district court.

Section 21. Section 39-71-701, MCA, is amended to
read:

"39-71-701. Compensation Eor indnries----preducing

temporary total disability. (1) Subject to the limitation in

39-71-736, a worker is eligible for temperary total

disability benefits when the worker suffers a tctal loss of

wages as a result of an injury and until the worker reaches

maximum healing.

{2) The determination of temporary total disability

must be supported by a preponderance of medical evidence.

t33(3) Weekly compensation benefits for injury
producing teta* temporary total disability shall be 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits shall not exceed $:i8-beginning
duty--i7--19737--Beginaning——Sulty-37;-19747-the-marimum-weehty
compensation-benefits—shati-not-exceed the state's average

weekly wage at the time of injury. Fotai-temporary Temporary

total disability benefits shall be paid for the duration of

the worker's temporary disability. The weekly benefit amount

may not be adjusted for cost of living as provided in

-33- 5B 31%
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39-71-702(5) .

t2¥(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(5} Notwithstanding subsection (3), beqginning July 1,

1987, through June 30, 1989, weekly compensation benefits

for temporary total disability may not exceed the state's

average weekly wage of $299 established July 1, 1986."

Section 22. Section 39-71-702, MCA, is amended to
read:
"39-71-702. Compensation for tndurtes———-producing

permanent total permanent disability. (1) If a worker is no

longer temporarily totally disabled and is unable to return

to work due to injury, the worker is eligible for permanent

total disability benefits. At an insurer's request, an

evaluation of all options under [section 36] must be made

before permanent total disability status is determined.

Permanent total disability benefits must be paid for the

duration of the worker's permanent total disability, subject

to 39-71-710 and [section 47].
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{2) The determination of permanent total disability

must be supported by a preponderance of medical evidence.

t3}(3) Weekly compensation benefits Ffor an injury

prodecing--total--permanent resulting in permanent total

disability shall be 66 2/3% of the wages received at the
time of the injury. The maximum weekly compensation benefits
shall not exceed the state's average weekly wage at_the time
of injury. Peotai-peemanent-disabiiity-benefits-shali-be-paid
far-the-duration-sf-che-workerls-totat-permanent-disabitity<

£23{4) In cases where it ig determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(5) A worker's benefit amount must be adjusted for a

cost-of-living increase on the next July 1 after 104 weeks

of permanent total disability benefits have been paid, and

ON each succeeding July 1. A worker may not receive more

that THAN 10 such adjustments. The adjustment must be the

percentage increase, if any, in the state's average weekly

wage as adopted by the divisicon over the state's average

weekly wage adopted for the previous year, or 3%, whichever
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is less.

(6) Notwithstanding subsection (3), beginning July 1,

1987, thiough June 30, 1989, the maximum weekly compensation

benefits for permanent total disability may not exceed the

state's average weekly wage of $299 established July 1,

Section 23. Section 39-71-703, MCA, is amended to
read:
"39-71-703. Compensation Eor tajuries--—-caunsing

PERMANENT partial disability =~- IMPATRMENT AWARDS ANDR WAGE

SUPPLEMENTS. (1) Heekly--compansation--benefita-for-injury
preducing-partial-disability-shati-be-66-2/3%-of -the——actual
diminution--in--the--workeris--earning--eapacity-measured-in
detiaray-—subject--te--a--maximum--weekiy--compensation---of
ene-hatf-the-statcts-average-weekty-wager
t23-—Fhe--compensatisn--shali-be-paid-during-the-peried
of-disabiitby;-not-exceedingy-howevery—500-weeks-in-cases-of
partiai--—disability:---Howeverycompensation———for-—--partial
disability--resuntting--from-—-the--leas-—-of--or-injary-to-any
member-shatl-nat-be-payabie-for-a-greater--number~-of--weeka
than-—is—-—specified-in-39-31-785-for-the-tosa-of-the-members

THE BENEFITS AVAILABLE FOR PERMANENT PARTIAL DISABILITY ARE

IMPAIRMENT AWARDS AND WAGE SUPPLEMENTS. A worker who has

reached maximum healing and is not eligible for permanent

total disability benefits but who has a medically determined
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physical restriction as a result of a work-related injury

may be eligible for an impairment award and wage supplement

benefits as followa:

{a) The following procedure must be followed for an

impairment award:

{i) Each percentage peoint of impairment is compensated

in an amount equal to 5 weeks times 66 2/3% of the wages

received at the time of the injury, subject to a maximum

compensation rate of one-half of the state's average weekly

wage at the time of injury.

(ii) When a worker reaches maximum healing, an

impairment rating is rendered by cne or more physicians as

provided for in_ [section 24]. Impairment benefits are

payable beginning the date of maximum healing.

(iii) An impairment award may be paid biweekly or in a

lump sum, at the discretion of the worker, Lump sums paid

for impairments are not subject to the reguirements set

forth in 39-71-74]1, except that lump-sum conversiocns for

benefits not accrued may be reduced to present value at the

rate set forth by the division in 39-71-741(5).

(iv) If a worker becomes eligible for permanent total

disability benefits, the insurer may recover any lump-sum

advance paid to a claimant for impairment, as set forth in

3%-71-741(5). Such right of recovery does not apply tco

lump-sum benefits paid for the period prior toc claimant's
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eligibility for permanent total disability benefits.

(v) If a worker suffers additional injury, an

impairment award payable for the additional injury must be

reduced by the amount of a previous award paid for

impairment to the same site on_the body.

(b) The following procedure must be followed for a

wage supplement:

{i) A worker must be compensated in weekly benefits

egqual to 66 2/3% of the difference between the worker's

actual wages received at the time of the injury and the

wages the worker is gualified to earn in the worker's job

poel, subject to a maximum compensation rate of one—haLf the

state's average weekly wage at the time of injury,.

(ii) Bligibility for wage supplement benefits begins at

maximum healing and terminates at the expiration of 500

weeks minus the number of weeks for which a worker's

impairment award is payable, subject to 139-71-710. A

worker's failure to sustain a wage loss compensable upder

subgection (1lj(b){i) does not extend the period of

eligibility. However, if a worker becomes eligible for

temporary total disability, permanent total disability, or

total rehabilitation benefits after reaching maximum

healing, the eligibility period for wage supplement benefits

is extended by any period for which a worker is compensated

by those benefits after reaching maximum healing.
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(2) The determination of permanent partial disability

must be supported by a preponderance of medical evidence.

(3) Rotwithstanding subsectieas SUBSECTIGN (1) and

t2¥., beginning July 1, 1987, through June 30, 1989, the

maximum weekly compensation benefits for permanent partial

disability may not exceed $149.50, which is one-half the

state's average weekly wage established July 1, 1986."

NEW SECTION. Section 24. Impalrment evaluation -=
ratings. (1} An impairment rating:

{a}) is a purely medical determination and must be
determined by an impairment evaluater after a& claimant has
reached maximum healing;

{b) must be based on the current edition of the Guides
to Evaluation of Permanent Impairment published by the
American Medical Asscciation; and

{c) must be expressed as a percentage of the whole
person.,

(2) A claimant or insurer, or both, may obtain an
impairment rating from a physician of the party's choice. If
the claimant and insurer cannct agree upon the rating, the
procedure in subsection {(3) must be followed.

(3) (a) Upon request of he THE claimant or insurer,
the division shall direct & THE claimant to an evaluator for
a rating. The evaluatcr shall:

(i) evaluate the claimant to determine the degree of
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impairment, if any, that exists due to the injury; and

(ii) submit a report to the division, the claimant, and
the insurer,.

{b) Unless the following procedure is followed, the
insurer shall begin paying the impairment award, il any,
within %8 30 days of the evaluator's mailing of the report:

{i) Either the claimant or the insurer, within 15 days
after the date of mailing of the report by the £first
evaluator, may reguest that the claimant be evaluated by a
second evaluator. If a second evaluation is requested, the
division shall direct the claimant tc a second evaluator,
whe shall determine the degree of impairment, if any, that
exists due to the injury.

{ii} The reports of both examinaticons must be submitted
to a third evaluator, who may alsoc examine the claimant or
seek other consultation. The three evaluators shall consult
with one another, and then the third evaluator shall submit
a final report to the division, the c¢laimant, and the
insurer. The final report must state the degree of
impairment, if any, that exists due to the injury.

(iii) Unless either party disputes the rating in the
final report as provided in subsection {6), the insurer
shall begin paying the impairment award, if any, within 45
days of the date of mailing of the report by the third

evaluator.
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{4) The division shall appoint impairment evaluators
to render ratings under subsection (1). The division shall
adopt fules that set forth the gqualifications of evaluators
and the locations of examinations. An evaluator must be a
physician licensed under Title 37, chapter 3. The division
may seek nominations from the board of medical examiners.

(5) The cost of impairment evaluations is assessed to
a--workers® THE insurer, except that the cost of an
evaluation under subsection (3)(B)(I)} OR (3)(b)(ii) er
£33tbI¢tt+y is assessed to the requesting party.

{(6) A party may dispute a final impairment rating
rendered under subsection t3)tb}tizx¥y (3}(B)(II) by filing a
petition with the workers' compensation court within 15 days
of the evaluator's mailing of the report. Disputes over
impairment ratings are not subject to 39-71-605 or to
mandatory mediation.

{7} An impairment rating rendered under subsection {3)
is presumed correct. This presumption is rebuttable.

Section 25. Section 39-71-704, MCa, ig amended to
read:

"33-71~704. Payment of medical, hospital, and related

services -- FEE SCHEDULES ANKD HOSPITAL RATES. {1) In

addition to the compensation provided by this chapter and as
an additional benefit separate and apart from compensation,

the following shall bhe furnished:
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{a) After the happening of the injury, the insurer
shall furnish, without limitation as to length of time or
dollar amount, reasonable services by a physician or
surgeon, reasonable hospital services and medicines when
needed, and such other treatment as may be approved by the
division for the injuries sustained.

(b) The insurer shall raplace or repair prescription
eyeglasses, prescription contact lenses, prescription
hearing aids., and dentures that are damaged or lost as a
result of an injury, as defined in 39-71-119, arising out of
and in the course of employment,

{2) A relative value fee schedule €for medical,
chiropractic, and paramedical services provided for in this
chapter, excluding hospital services, shall be established
annually by the workers' compensation division and become
effective in January of each year. The maximum Eee schedule
must be adopted as a relative value fee schedule of medical,
chiropractic, and paramedical services, with unit values to
indicate the relative relationship within each grouping of
specialties. Medical fees must be based on the median fees
as billed to the state compensation insurance fund during
the vyear preceding the adoption of the schedule. The
division shall adopt rules establishing relative unit
values, groups of specialties, the procedures insurers must

use to pay Eor services under the schedule, and the method
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of determining the median of billed medical fees. These
rules shall be mcdeled on the 1974 revision of the 1969
California Relative Value Studies.

(3) Beginning January i, 1988, the division shall

establish rates for hospital services necessary for the

treatment of injured workers. Approved rates must be in

effect for a period of 12 months from the date of approval.

The division may coordinate this ratesetting function with

other public agencies that have similar responsibilities.

{4) Motwithstanding subsection {2), beginning January

1, 1988, and ending January 1. 1930, the maximum fees

payable by insurers must be limited to the relative value

fee schedule established in  January 1987. Notwithstanding

subsection (3), the hospital rates payable by insurers must

be limited to those set in January 1988, until December 31,

1989."

Section 26. Section 39-71-708B, MCA, 1is amended to
read:

"39-71-708. Compensation for disfigurement, (1) The
division may award proper and eguitable fndemnity benefits
for serious face, head, or neck disfigurement, not to exceed
$2,500, in addition to amy-ether-indemnity benefits payable
under 39-71-7857-39-F1-FB67-er-39-F1-767 39-71-703.

(2} Ko payment under this section shall be in lieu of

the separate benefit of medical and hospital services and or
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of any benefits paid under 39-71-701 for temporary total
disability."

Section 27. Section 39-71-710, MCA, is amended to
read:

"39-71-710. Termination of total--disabiiity benefits
upon retirement. (1) If a claimant 1is receiving total

disability or rehabilitaticrn compensation benefits and the

claimant receives---retirement receives social security

retirement benefits or is eligible to receive full social

security retirement benefits er-disabitity-seeial-security
benefita-patd-te--che--claimane--are--converted-—by--aw--te
rerirement--benefits, the claimant 1s considered to be
retired and-no-ienqer-in—-the-open-tabor—-market. When the
claimant is considered retired, the liability of the insurer

is ended Ffor payment of sueh wage supplement, permanent

total DISABILITY, and rehabilitation compensation benefits.

Prin--section-does-nst-apply-to-permanent-partiat-drsabittey
benefita:-Medical-benefibtas-are-—-expressiy--reserved--ta--the

ciatmant: However, the insurer remains liable For temporary

benefits.

{2) 1If a claimant who is eligible to receive social

security retirement benefits and is gainfully employed

suffers a work-related injury, the insurer retains liability

for temporary total disability benefits, any impairment
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award, and medical benefits."

REW SECTION. Section 28. Benefits not due while
claimant is incarcerated. A claimant is not eligible for any
disability or rehabilitation compensation benefits while the
claimant is incarcerated as the result of conviction of a
felony. The insurer remains liable for medical benefits. No
time limit on benefits otherwise provided in this chapter is
extended due to a period of incarceration.

Section 29. Section 39-71-721, MCA, is amended to

read:

“39-71-721. Compensation for injury causing death --—

limitation. (1) (a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceasedi~as-the-case-may-be; is entitled
to the same compensation as though the death occurred
immediately following the injuryy--but—-the-period-during
which—-the-death-benefit-is-paid--shaii--be--reduced--by--the
pariod--during-or--for--which-compensation-was-paid-for-the

injury. A beneficiary's eliqibility for benefits commences

after the date of death, and the benefit level is

established as set forth in subsection (2).

(b} The _ insurer is entitled to  recover any

overpayments or compensation paid in a lump sum to a worker

prior to death but not yet recouped. The insurer shall

recover such payments from_ the beneficiary's biweekly
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payments as provided in 39-71-741(5).

{2) To beneficiaries as defined in subsections--¢t23ta}

throuwgh--——{2y{d}-—-—-0f-—-39-7%-116 39-71-116(2)(a) through

39-73-%36(2)(d), weekly compensation benefits for an injury

causing death are computed--at 66 2/3% of the decedent's
wages. The maximum weekly compensation benefits benefit may

not exceed the state's average weekly wage at the time of

injury. The minimum weekly compensation fer-death benefit is
50% of the state's average weekly wage, but in no event may
it exceed the decedent's actual wages at the time of his
death.

{3) To beneficiaries as defined in subsections-¢2yte}

and-t2yt£¥-0f-39-F1-336 39-71-116(2)(e) and 39-7-136(2) (£},

weekly benefits must be paid to the extent of the dependency
at the time of the injury, subject to a maximum of 66 2/3%
of the decedent's wages. The maximum weekly compensation may
not exceed the state's average weekly wage AT THE TIME or
INJURY.

(4) If the decedent leaves no beneficiary as defined
in 39-71-116(2), a lump-sum payment of $3,000 must be paid
to the decedent's surviving parent or parents.

{5) 1If any beneficiary of a deceased employee dies,
the right of such beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a widow--os

widewer--for——tife--or-until-remarriage;-and-in-the-event-of
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remarriage;-2-ysarsi-benefits-must-be-paid-in-a-tump-som—-to

the--widow--or-~widowers surviving spcuse for 500 weeks

subsequent to the date of the deceased employvee’'s death or

until the gpouse's remarriage, whichever occurs First., After

benefit payments cease to a surviving spouse, death benefits

must be paid to beneficiaries, if any, as defined in

39-71-116(2)(b) through 39-73-116(2)(d).

(6} In all cases, benefits must be paid to
beneficiaries, as defined in 39-71-116(2).

{7) Benefits paid under this section may not be

adjusted for cost of living as previded in 39-71-702.

(8) Notwithstanding subsections {2) and (3}, beginning

duly 1, 1387, through June 30, 1989, the maximum weekly

compensation benefits for injury causing death may not

exceed the state's average weekly wage of 5299 established

July 1, 1986, Beginning July 1, 1987, through June 30, 1989,

the minimum weekly compensation for injury causing death

shall be $149.50, which is 50% of the state's average weekly

wage established July 1, 1986, but in no event may it exceed

the decedent's actual wages at the time of death."

Section 30. Section 39-71-736, MCA, is amended to
read:

"39-71-736., Compensation -- from what date paid.
{1} (a) No compensation may be paid for the first 5 6 days

loss of wages due to an injury. ¥f-iess-ef-wages-continues

—-47- SB 315

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25

SB 0315/04

for-mere-than-5-days;-coempensation-shati-be--paid-—frem--the

date--ef~-tnjurys A claimant is eligible for compensation

starting with the 7th day of wage loss.

{b} However, separate benefits of medical and hospital
services shall be furnished from the date of injury.

(2) For the purpose of this section, an injured worker

is not considered to have a wage loss if the worker is

receiving sick leave benefits, except that each day for

which the worker elects to receive sick leave counts 1 day

toward the 6-day waiting periocd."”

Section 31. Section 39-71-737, MCA, is amended to
read:

"39-71-737. Compensation to run congsecutively -
exceptions. tt¥ Compensation shall run consecutively and not
concurrently, and payment shall not be made for two classes
of disability over the same period except that &ndemniey
benefits--under—-39-31-385--chrough-—-39-71-708-and-temporary
totat-disabitity-benefite-may-be-paid-concurrentiys-Howevers
sabject-to-the-provisions-of-39-71—-Fé4tr--thias--section-—dees
nokt-prevent:

tay--the--payment--of--a--tump-sum--advance--settiement
againse--projected-—fuenre--—permanent---partial---indemnity
benefits--white--a~--ciaimant--is-—-receiving--temporary-totai
disabtitty-benefits;-or

thi--a-setetenent-of-a-combinatron-of-different-classes
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of-disabitity-benefita-into-a-tump-sum-or—inta-a-combinatien
af-perioadie-—and-tump-aum-paymentss
{23-—hA-eontreversy-between-a-ciaimant--and--an—-insurer
regarding--a-—-settiement--authorized-under-this~sectton-is-a
dispute——for——-vwhich-——the——warkarsi--compenaation--judge--has

jurisdtetion--to-nake—a-desearminations impairment awards and

auxiliary rehabilitation benefits may be paid concurrently

with other classes of benefits, and wage supplement and

partial rehabilitation benefits may be paid concurrently.”

Secticn 32. Section 39-71-743i, MCA, is amended to
read:
"35-71-741. Compromise settlements and, lLump-sum

payments, AND LUMP-SUM ADVANCE PAYMENTS -~--division-approval

required. {3iy--Fhe--hiwesitly——-payments-provided-€for—in-thia
echapter-may-be-converteds——in--whote--sr-—in--pacty-——-into—-=a
tump-sum-paymentcs-Regardiess-of-the-date-of-the-tajnry-er-of
a-prior-iump-sum-paymenty-g-iump-sum-conversion-of-permanent
totai--biweekty--payments--awarded--cr--paid-atter-Apri3-155
19857 -muskt-equai-the-estimated-preseat-vatve--of--the--totat
anpard--permanent-total-biweekiy-paymentsy-assuming-interest
at-7%-per-yeary-zompounded-annuailyy;-uniess——-the--conversion
improves--the--financinl--condition--of--the--worker--or-his
bensfietaryr--as-—provided--in-—aubsection-—¢23¢Byv--%f--the
estimated---duration--of--the--compensation--period--ia--the

remaining-tife-expectancy-of-the-ctatmant-or-the-—-ciaimant's
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beneficiaryr-——the---rematning---tife---expectaney--must--be
determined-by-using-the-most-reeent-tabie-of-iife—expectancy
trn-years-as-published-by-the-United-States--nationai——center
for-heaith-statistics<
t2y--Fhe-~conversion-—can-onty-be-made-upon-the-wriktkan
apptication-—-of--the——injured-—--warker-——er-—--the---yorkerts
beneficiary;—~with--the-—concurrenca--ef-—-the--insurery——and
approvat-ef-che-canversion-resta-in-the—-discretian——ef--the
division-—as--to--the-amount-of-the-iump-sum-payment-and-the
advisabiticy-of-the-conversionv-it-is-presumed-that-biwveekiy
payments-are—in-the-best-interests--of--the--werker-—-as--hia
beneEiciary:——The—approva}—or—award—of-a—}ump-sum—convq:sien
by-the-diviasten-or-the-workerst-compensation-Jjudge--muat--be
the--exception;—-nok--the-ruie;-and-may-he-given-snty-itf-the
worker-er-his-heneficiary-demonstrates-that-his--abitity——te
sustain-himseif-financiatly-is more-preobabie-with-a-whele-or
partiai--tump-sum-conversion-than-with-the-biweekiy-payments
and-his-other-avaiiable-reaourcess—Fhe--feitowing--procedure
must~vbeA—used—by-the~division—aﬂd-the—uarkers*—compensation
judge--in--determining--whether--a--iuvmp-sum--cenversion--of
permanent--totai--biweekiy--paymentas--wiii--be--approved--er
awardeds
ta}--Fhe--difference--betwaen--the--present--disecsunted
va}ne——of——a--}ump—-sum—and’the—futurefvaiue—ef-the—biweek}y

payments--cannot--be--the-—only--greunda--for--appreving--or
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awarding-a-tump-sum-conversion:
tb)--A--lump-sum-converston-that-impreves-the-finaneial
condition-of-the-worker-or-his-beneficiary-over--what--wonid
have--been--reasonably--expected--had--the--worker——-not-been
injured-or-died-can-be--approved--or--awarded--snty--if--the
tump-sum—-conversion-is-iimited-to-the-purchase-price-to-the
tnsurer-of-an-annuity-that-woutd-yietd-an-—amount--equai——te
the-biweekiy-benefits-payable-aver-the-estimated-duration-of
the--compensation-period--Fhe-worker-or-his-beneficiary-must
demonstrate-the-financial-condition--that--would-—have--been
reasonabliy--expected;-~taking--into--consideratton——his-agey
educationr-work-experiencer-and-probable-jeb-promotions--and
pay-increasasc
tey--if--the--extsting--detinquent-or-ocutstandrng-debes
are-nsed-as-grounds-for-a-tump-sum-converatenr-the-worker-or
his-benefictary-must-demonstrate-threugh-a--deht--management
plan--that--a--tump--sum-——for--that--purpose-is-nacessary-ts
syatain-himsetf-financiatiys
tdy--If-a-business-venture-is-used--as--graunda--far--n
tump-sum--converaiony--the--worker--or--his-beneftctary-muse
demonatrate-through-a-business-pian-that-a-ltump-sum-for-that
purpose-is-necessary-to--sustain--himsetf--financtatiy---Fhe
business--pian--muse--at--iteast--shew-the-feasibitiby-af-the
business;—given—the-market-conditions-in-the-intended-market

area;—and-the-cash-that--witi--be--avatiabie-—-to--him--on--n
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biweekly——basis--after--start-up--ceses--and--other-business
expenses-are-considered-throughout-the-expected-1ife-of--the
venktures
+3y--2f--the--division-—-finds--that--an-application-for
tump-sum-cenversion—-does——-not—-adequateiy--demenstrate——-the
abitity-~of-the-werker-sr-his-beneficiary-to-sustain-himaeif
£inanciatlty;--the--division--may--order;-—at—-the—-insurerts
expenser--—-£inanciaiy--medicatz-~voecattonat--vrehabiiitarionsy
eduecationalr--or--sther-—evaivative--studies--to---determine
whether-a-lump-sum—conversion-is-in-the-best-interest-of-the
worker-or—his-beneficitarys
t44--Fhe---divisien--has--full--powery--authorityy—-—and
jurisdiction-to-allew--and--approve-—compromises--of--ciaims
under-~thia--chapters--Ati--settiements—-and--compromises-of
compensatien-previded-in-this-chapter-are~voitd--without--the
approval--of--the-divisions-Approvat-of-the-diviston-must-he
in--writingr--Fhe--diviston--shati--direceiy-—-notify---every
eclaimant--cf-—-any--division--order--approving—-or--denying-a
ctaimantis-sectiement-or—-compromise-of-a-ciaitms
$53~-A-controveray-betwveen-a—ciaimant--and--an--insurer
regarding--the--conversion—-ocf-biweekly-payments-into-a-tump
sum--is--considered——-a--dispute——for--which---the-——-workarat
eompensation-judge—has-furiadiction—to-make-a-determinations

{1) {a) Benefits may be converted in whole toc a lump sum:

{i) if a claimant and an insurer dispute the initial
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compensability of an injury; and

(ii) if the claimant and insurer agree TO A SETTLEMENT.

(b) The agreement is subject to division approval. The

division mav disapprove an agreement under this section only

if there is not a reascnable dispute over compensability.

(c) Upon approval, the agreement constitutes a

compromise and releasgse settlement and may not be recpened by

the division or by any court.

{d) The parties' failure to reach an agreement is not

a dispute over which a mediator or the workers' compensation

court has jurigdiction.

{2) {a) If an insurer has accepted initial liability

for an injury., jpermanent total and permanent partial wage

supplement benefits may be converted in whole to a lump-sum

payment.

{b} The conversion may be made only upon agreement

between a claimant and an insurer.

(¢} The agreement is subject to division approval. The

division may approve an agreement if:

{i) there is a reasonable dispute concerning the

amount of the insurer's future liability or benefits; or

(ii) the amount of the insuver's projected liability is

reasonably certain and the settlement amcunt is not

substantially less than the present value of the insurer’s

liability.
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{(d) The parties' failure to reach agreement is not a

dispute over which a mediator or the werkerts WORKERS'

compensaktion court has jurisdiction.

(E) UPON APPROVAL, THE AGREEMENT CONSTITUTES A

COMPROMISE AND RELPASBS RELEASE SETTLEMENT AND MAY HNOT BE

REOPENED BY THE DIVISION CR BY ANY COURT.

{3) (a) Permanent partial wage supplement benefits may

be converted in part to a lump-sum advance.

(b) The conversion may be made only upon agreement

between a claimant and an insurer.

{c) The agreement is subiject to division approval. The

division may approve an agreement if the parties demonstrate

that the cilaimant has financial need that:

{i) relates to the necessities of life or relates to

an_accumulation of debt incurred prior ko injury: and

{ii; arises subsequent to the date of injury or arises

because of reduced_income as a result of the injury.

(4} The parties' failure to reach an agreement is not

a_dispute over which a mediator_or the workers' compensation

gourt has jurisdiction,

{4) Permanent total disability benefits may be

converted to a lump-sum _advance. The total of all lump-sum

ADVANCE payments to a claimant may not exceed $20,000, A

conversion may be made only upon the written application of

the injured worker with the concurrence of the insurer.
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Approval of the Jlump-sum ADVANCE payment rests in the

discretion of the division. The approval or award of a

lump-sum ADVANCE payment by the division or court must be

the exception. It may be given only if the worker has

demonstrated financial need that:

{a} relates to:

{i) the necessities of life;

{ii) an accumulation of debt incurred prior to the
injury; or

{iii) a self-employment venture as set forth in

{section 47]; and

(b) arises subsegquent to the date of accident INJURY

or ariges because of reduced income as a result of the

accident INJURY.

(5) (a) An insurer may recoup any lump-sum advance

amortized at the rate established by the division, prorated

biweekly over the projected duration of the compensation

period.

(b) The rate adopted by the division must be based on

the average rate for United States 10-year treasury bills in

the previous calendar year, rounded to the nearest whole

number.

{c) IE the projected compensation period is the

claimant's lifetime, the life expectancy must be determined

by using the most recent table of 1life expectancy as
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published by the United States national center for health

statistics.

(6) _The division has £full power, authority, and

jurisdiction to allow, approve, or condition compromise

gsettlements or lump-sum__advances agreed to by workers and

insurers. All such compromise settlements and lump-sum

payments are void without the approval of the division.

Approval by the division must be in_ writing. The divisicn

shall directly notify a claimant of a division order

approving or denying a claimant's compromise or lump-sum

payment .
{(7) Subject to [section 8], a dispute between a

claimant and an insurer regarding the conversion of biweekly

payments into a lump-sum advance under subsection (4} is

congidered a dispute, for which a mediator and the workers'

compensation court have jurisdiction to make a

determination. If an insurer and a claimant agree tc a

compromise and release settlement or a lump-sum advance but

the division disapproves the aqreement, the parties may

request the workers' compensaticn court to review the

division's decision.”

Section 33. Section 39-71-803, MCA, is amended to
read:
"39-71-803, Occupational deafness distinguished from

traumatic loss of hearing. Occupational deafness as herein
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provided is distinguished from traumatic loss of hearing,
which ta-geverned-by-the-specific-ioss-schedute-previded-for

+n-39-331-785 may be compensated under parts 7 and 10 of this

chapter.™
NEW SECTION. Section 34. Definitions. As used in this

chapter, the following definitions apply:

(1) "Board of rehabilitation certification" means the
nonprofit, independent, fee-structured organization that is
a member of the national commission for health certifying
agencies and that is established to certify rehabilitation
practitioners.

12) "Disabled worker"” means one who has a medically
determined restriction resulting from a work-related injury
that precludes the worker from returning to the job the
worker held at the time of the injury.

(3) "I.W.R.P." means an individuaiized, written
rehabilitation program prepared by the department of social
and rehabilitation services.

{4) “Rehabilitation benefits" means benefits provided
in [sections 59-through-6% 44 THROUGH 46] and 139-71-1003.

{5) "Rehabilitation provider" means a rehabilitation
counselor, other than the department of social and
rehabilitation services, certified by the board for
rehabilitation certification and designated by the insurer

to the division,
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(6} "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

(?7) (a) "Worker's job pool" means those jobs typically
available for which a worker is qualified, consistent with
the worker's age, education, wvocational experience and
aptitude and compatible with the worker's physical
capacities and limitations as the result of the worker's
injury. Lack of immediate job openings i3 not a Eactor to be
considered.

{b} A worker's Jjob pool may be either local or
statewide, as follows:

{i) a 1local job is one either in a central city that
has within its economically integrated geographical area a
population of 1less than 50,000 or in a city with a
population of more than 50,000 as determined by the
division; or

{ii) a statewide job is one anywhere in the state of
Montana.

Section 35. Section 39-71-1003, MCA, is amended to
read:

"39-71-1003. Eligibility for vocaticnal rehabilitation

expenses benefita—-under--echaprer--not--affected-—-——- ather
expenaes-payabie. Fhe-cligibiitity-of -any-iminred--worker—-to

raceitve--other--benefits-under-tne-Workers'-Compensation-Act
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ia-in—ne-uay—affected—by—-his——entrance—fupoa——a——eoursc-—cf
voeationai—~rehabiiétatien——as-—herein--providedT—~A——peraen
undergoing—vocaticnai—rehabiiitatian—mast—be—paid——tempcrary
totai--disability--benefiear-—Fn-addition-theretor-he-may-be
patdr-apon-the-certification-of-the-department-of-sscint-and
rehabititarion-secvices-from-funds-herein-provideds
fijv—his—actaai—and—ne:essary—travei~expense5‘Erom——his
place-of-residence-to-the-plase-of-training-and-returns
t2)--his-tiving-ecxpenses-—whilte-in-tratning-in-an-smount
not-in-excess-af-550-per-weeks-and
f3+-—hia——ezpenses——for--tuitéon7-—bocks7—and—neceasary

eguipment-in-trainings Upon certification by the department

of social and rehabilitation services, a disabled worker may

be paid vocational rehabilitation expenses From funds

provided in 39-71-1004, in_addition to benefits payable

under the Workers' Compensation Act."

NEW SECTION, Section 36. Rehabilitation goal  and
options. (1) The goal of rehabilitation services is to
return a disabled worker to work, with a minimum of
retraining, as soon as possible after an injury occurs.

(2) The first appropriate option among the following
must be chosen for the worker:

fa) return to the same positian;

(b) return to a modified position;

(c) return to a related occupation suited to the
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claimant's education and marketable skills;

(d} on-the-job training;

(e) short-term retraining program ({less than 24
months);

{E) long-term retraining program {4B months maximum);

(g) self-employment.

(3) Whenever possible, employment in a worker's local
job pool must be considered and selected prior to
consideration of employment in a worker's statewide Jjob
pool.

NEW SECTION. ' Section 37. Rehabilitation gervices -~
required and provided by insurers and the department of
social and rehabilitation services. (1) Rehabilitation
services are required for disabled workers and may be
initiated by:

fa) an insurer by designating a rehabilitation
provider and notifying the division;

{b) the division by requiring the insurer to designate
a rehabilitation provider; or

{c) a disabled worker through a request to the
division. The division shall then require the insurer to
designate a rehabilitation provider.

(2) Rehabilitation services provided under this part

must be delivered:
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(a) through a rehabilitation counselor certified by
the board of rehabilitation certification;

(b) by a vocational rehabilitation counselor employed
by the department of social and rehabilitation services; or

(c) by both.

(3) A disabled worker served by the department of
social and rehabilitation services may receive only those
vocational rehabilitation services as provided in Tikle 53,
chapter 7, parts 1 and 2.

NEW SECTION. Section 3B. Designated rehabilitation
provider —-- evaluation and report. (1) If a disabled worke:
is capable of returning to work, the designated
rehabilitation provider shall evaluate and determine the
return-to-work capabilities of the disabled worker pursuant
to [secticon 35{2){a) through 36{2)(d)].

{2y If an insurer's designated rehabilitation provider
has determined that all appropriate services have been
provided to the disabled worker under [section 36(2)(a)
through 36(2)(d)] and the worker has returned to work, the
insurer shall deccument that determination to the division.

{3} If the worker has not returned to work as provided
in subsection (2}, the insurer shall notify the division.
The division shall then designate a rehabilitation panel as
provided in [section 39] and refer the worker to the panel.

NEW SECTIQN, Section 39. Rehabilitation panels. (1)
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The division shall designate and administer rehabilitation
panels. The purpose of a panel isg to advise the division on
a worker's eligibility for rehabilitation services. Each
panel shall issue to the division a report as provided in
[section 40].

{2) Each panel must be composed of at least:

{a) a representative of the department of social and
rehabilitation services;

(b) a representative from the department who has
expertise in job service listings, occupational supply and
demand in Montana, and other Montana career information; and

{¢) a representative from the division, who shall
chair the panel.

{3) The division shall pay the cost of the panel.

{4) The 1insurer shall provide the panel with the
worker's medical records, rehabilitation reports, and other
pertinent information in its possession.

(5) The panel may consult with the worker, ingurer,
medical and rehabilitation providers, and any other person
and may have access to any information it considers
pertinent to carry out its responsibility.

(6) Information received by the panel is confidential,
except that it may be disclosed to the worker, insurer, and
division.

NEW SECTION. Section 40. Rehabilitation panel report.
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(1) The rehabilitation panel shall:

{a) review all records, statements, and other
pertinent information; and

{b) prepare a report to the division, with copies to
the insurer and worker.

(2) The report must:

(a) identify the first appropriate rehabilitation
option by following the priorities set forth in {section
36]; and

(b} contain findings of why a higher listed priority,
if any., is not appropriate.

(3} Depending on which option the panel identifies as
appropriate, the rgport also must contain findings that:

{a) lidentify jobs in the local or statewide job pool
and the worker's anticipated earnings From each job;

{b} describe an appropriate on-the-job training
program, the worker's anticipated earnings, and anticipated
insurer's contribution, if any;

(¢} describe an appropriate retraining program, short-
or long-term, the employment opportunities anticipated upon
the worker's completion of the program, and the worker's
anticipated earnings; or

(d) describe the worker's potential for specific
self-employment, limitations the worker might have in such

self-employment and any assistance necessary, and the
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worker's anticipated esarnings.
(4) An insurer or a worker on his own motion may
submit information to the panel prior to the time the panel

issues its final report.

NEW SECTION. Section 41. Division's order of
determination -—- exception ~-- hearing. (l} The division

shall issue an initial order of determination within 10
working days of receipt of a report from a rehabilitation
panel. If the initial order of determination differs from
the findings and recommendations of the panel, the order
must state the reasons for the difference.

[2) Within 10 working days from the date the initial
order of determination is mailed, a party may submit a
written exception to the order. On its own motion or at the
request of any party, the division shall conduct a hearing.
The division shall issue a final order of determination
within 20 working days of the hearing.

(3) If no party submits an exception within 10 working
days, the initial order of determination becomes the final
order of determination and must be issued by the division.

(4) Within 10 working days after the date of mailing
of the division's final order of determination, an appeal
may be taken to the workers' compensation court.

NEW SECTION. Section 42. Referral to gQepartment of

social and rehabilitation services for retraining --
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benefits -- appeals. (1) If in its €£inal order of
determination the division considers a worker able to return
to work in the worker's job pool, the insurer is not liable
for rehabilitation benefits, even though the worker
independently may pursue a training program of the worker's
own choice or seek vocational rehabilitation services from
the department of social and rehabilitation services.

{2y If in its final order of determination the
division finds the worker needs retraining, thes division
shall determine the maximum duration for which funds under
39-71-1003 may be used for rehabilitation services under
[section 36(2)(d) through 36{2)(f}] and shall refer the
worker to the department of social and rehabilitation
services for a determination of vocationmal handicap.

(3 1f the department of social and rehabilitation
services determines that a disabled worker has a vacational
handicap, the worker is eligible for funds under 39-71-1003
up to the maximum duration established in the division's
final order of determination.

(4) If a disabled worker seeks vocational
rehabilitation services from the department of social and
renabilitation services withcut giving the insurer the
opportunity tc designate a rehabilitation provider or,
subsequently, without giving the division the opportunity to

designate a rehabilitation panel to provide a report, the
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insurer is not liable for rehabilitation benefits. The
insurer may terminate rehabilitation and other benefits, if
any, being received by the worker by following the procedure
set forth in [section 49].

{5) The department of social and rehabilitation
services, in providing rehabilitation services to a worker
referred to it by the division, shall consider but is not
bound by the rehabilitation panel report.

(6) If the department of social and rehabilitation
services has determined that all appropriate rehabilitation
services have been prcevided to a disabled worker, the
department shall document that determination to the
divisgion,

(7) The appeal process before the board of sccial and
rehabilitakion services APPEALS provided for in 53-7-106 is
the exclusive remedy for a person aggrieved in the receipt
of services provided by the department of social and
rehabilitation services.

NEW SECTION. Section 43. Agreement between worker and
insurer regarding option. A worker and an insurer may agree
that an option in ([section 36] is appropriate without
following the procedures provided in this part. Failure to
reacin agreement is not a dispute under [section B].

NEW SECTION. Zection 44. Total rehabllitation

benelits dur ing period of rehabilitation services --
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limitation -- termination. (1) A worker who no longer is
temporarily totally disabled but meets the definition of a
disabled worker may be eligible for total rehabilitation
benefits.

(2) Eligibility for total rehabilitation benefits
beging on the date of maximum healing or the date notice is
given to the division by the insurer that a rehabilitation
provider has been designated, whichever is later.

(3) Benefits must be paid at the disabled worker's
temporary total disability rate for a period not exceeding
25 weeks from the date of eligibility, except that the
division may extend the period for good cause. The insurer
may extend the benefits without division approval but must
notify the division of the extension.

{4) Total rehabilitation benefits under this gection
terminate when:

(4) a worker returns to work;

(b) a worker is qualified to return to work under the
priorities in [section 36] purguant to a division order; or

{c) an I.W.R.P. is submitted to the division by the
department of sccial and rehabilitation services.

{5) The insurer shall provide written notice to the
worker and division that benefits have been terminated.

NEW SECTION. Section 45. Wage supplement and partial

rehabilitation benefits. {1) A worker who is in a

-67- SB 31§

10
11
12
i3
14
15
156
17
18
19
20
21
22
23
24

25

SB 0315/04

rehabilitation program under [section 42] in accordance with
nd AND for the maximum duration established by a final order
of determination by the division is eligible to receive the
following benefits:

{a) wage supplement benefits as provided in 39-71-703
but with the rate based on 66 2/3% of the worker's actual
wages received at the time of injury, subject to a maximum
of one-half the state's average weekly wage; and

(b} a partial rehabilitation benefit that, together
with the wage gupplement provided in subsection (1)(a),
provides the worker with weekly benefits egual toc the
worker's temporary total disability rate.

(2) After the worker completes the rehabilitatien
program, the worker's further eligibility, if any, for wage
supplement benefits under 39-71-703 is reduced by the number
of weeks of wage supplement benefits received under
subsection (1)(a).

(3) Notwithstanding subsection (i){a), beginning July
1, 1987, through June 30, 1989, the maximum weekly
compensation benefit under that subsecticn may not exceed
$149.50, which is one-half the state's weekly wage
established July 1, 1986.

NEW SECTION. Section 46. Auxiliary rehabilitation
benefits, In addition to benefits otherwise provided in this

chapter, separate benefits not exceeding a TOTAL OF 54,000
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tatat may be paid by the insurer for:

{1) reascnable travel and relocation expenses used to:

(a) search for new employment:

(b) return to work but in a new location: and

(c) implement a rshabilitation program pursuant to a
final order of determination by the division; and

(2) reasonable participation with an employer in an
on-the-job training program.

NEW SECTICON, Section 47. Self-employment —— criteria.
{l1) A worker who is eligible for permanent total disability
benefits may be eligible for a self-employment venture. A
lump sum of $20,000 or less of permanent total disability
benefits may be graznted under 39-71-741 to assist the worker
in the self-employment venture. Any previous lump-sum
advance made under 39-71-741{4) must be considered so that
the total amount of lump-sum payments of permanent total
disability benefits does not exceed $20,000.

{2) In addition to meeting the requirements set Eforth
in 39-71-741, the self-employment venture must be considered
feasible under criteria set forth by the division.

(3} When the worker begins the self-employment
venture, his eligibility for permanent total disability
benefits ends and BUT the worker may be eligible for
permanent partial disability benefits under 39-71-703.

(4) If a worker again becomes eligible Ecr permanent
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total disability benefits, the insurer may recoup any lump
sum of permanent total disability benefits awarded for a
self-employment venture, as provided in 39-71-741.

NEW SECTION. Section 48. Exchange of information. The
department of social and rehabilitation services, the
insurer's designated rehabilitation provider, and the
division shall provide to one another case information as
necessary to carry out the purposes of this part.

NEW SECTION, Section 49. Termination of benefits for

noncooperation with rehabilitation serviees PROVIDER OR THE

DEPARTMENT OF SOCTAL AND REHABILITATION SERVICES -- division

hearing and appeal. (1) If an insurer bellieves a worker is
refusing unreasconably to cooperate with the rehabilitation

provider OR THE DEFARTMENT OF SOCIAL AND REHABILITATION

SERVICES, +the insurer, with 14 days' notice to the worker
and division on a form approved by the division, may
terminate any rehabilitation benefits the worker |is
receiving under this part until the worker cooperates. If
the worker 1is receiving wage supplement benefits. those
benefits must continue until the division's determination
under subsection (3) is made.

(2) The worker may contest the insurer's termination
of benefits by filing a written exception to the division
within 10 working days after the date of the l4-day notice.

The worker or insurer may reguest a hearing or the division
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may hold a hearing on its own motion. The division shall
issue an order within 30 days of the hearing.

{3) If no exceptions are timely filed or the division
determines the worker unreasonably refused to cooperate, the
insurer may terminate wage loss supplement benefits the
worker is receiving until the worker cooperates with the
rehabilitation provider. If the worker prevails at a hearing
before the division, it may award attarney fees and costs to
the worker under 39-71-612,

(4) wWithin 10 working days after the division mails
its order to the party's last-known address, a party may
appeal to the workers' compensation court,

NEW SECTION. Section 50, Division Jjurisdiction over
REHABILITATION disputes wunder--this--part -- appeals. In
addition te pursuing the hearing opportunities provided in
[sections 41 and 49], a party may bring a dispute arising
under the provisions of this part, except for a dispute over
which the department of social and rehabilitation services
has jurisdiction under {section 42], before the division
under the contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,
and any rules promuigated by the division. Within 10 days
after mailing of the division's Final order, an interested
party may appeal to the workers' compensation court.

Section 51. Section 39-71-2106, MCA, is amended to
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read:
*39-71-2106. Reguiring security of employer. (1) The

division way require any employer who elects to be bound by

compensation plan No. 1 to provide a security deposit. Such

security deposit may be a surety bond, government bond, or

letter of credit approved by the division and must be the

greater of:
{a) $250,000; or

{(b) an average of the workers' compensation

liabilities incurred by the employer in Montana for the past

3 calendar years.

€¥¥(2) 1If the division finds that an employer has lost
his solvency or financial ability to pay the compensation
herein provided to be paid which might reasonably be
expected to be chargeable to the employer during the fiscal
year to be covered by the permission ar that the employer is
an association, corporation, or organization of individual
employers seeking permission to operate under compensation
plan No. 1, the division must reguire the employer, before
granting to him permission or before continuing or engaging
in such employment subject to the provisions of compensation

plan No. 1, to give security IN ADDITION TO THE SECURITY

DESCRIBEDC IN SUBSECTION (1) for the payment of compensation,

which security must be in such an amount as the division

finds is reasonable and necessary tc meet all liabilities of
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the employer which may reasonably and ordinarily be expected
to accrue during the fiscal year.

€23(3) The security PROVIDED FOR TIN SUBSECTION (2)

must be deposited with the division and may be a certain
estimated percent of the employer's last preceding annual
payroll or a certain percent of the established amount of
his annual payroll for the fiscal year; or the security may
be in the form of a bond or undertaking executed to the
division in the amount to be fixed by it with two or more
sufficient sureties, which undertaking must be conditioned
that the employer will well and truly pay or cause to be
paid all sums and amounts for which the employer shall
become liable under the terms of this chapter to his
employees during the fiscal year; or such security may
consist of any state, county, municipal, or school district
bonds or the bonds or evidence of indebtedness of any
individuals or corporations which the division deems
solvent; and every such deposit and the character and amount
of such securities shall at ali times be subject to
approval, revision, or change by the division as in its
judgment may be rtequired, and upon proof of the final
payment of the liability for which such securities are
given, such securities or any remaining part thereof shall
be returned tc the depscsiter.

£33(4) The division 1is 1liable for the value and
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safekeeping of all such deposits or gecurities and shall, at
any time, upon demand of & bondsman or the depositor,
account for the same and the earnings thereof."

NEW SECTION. Section 52, Purpose. The purpose of
isections 52 through 57] is tc prevent when possible the
filing in the workers' compensation court of actions by
claimants or insurers relating to claims under chapter 71 or
72 of this title if an eguitable and reasonable resolution
of the dispute may be effected at an earlier stage. To
achieve this purpose, [section 52 though 57] provide for a
procedure for mandatory, nonbinding mediation.

NEW SPCTION. Section 53. Department authority -
rules. (1) The department shall designate mediators and
shall implement the provisions of [sections 52 though 57}].

{2) The department may adopt the rules necessary to
implement [sections 52 through 57]. The rules may prescribe:

{a) the qualifications of mediators; and

{b} a procedure for the conduct of mediation
proceedings.

(3) The cost to the department of implementing
[sections 52 +through 57] must be paid out of the workers'
compensation administration fund.

NEW SECTION. Section 54. Mandatory, nonbinding
mediation. (1) Except as otherwise provided, in a dispute

arising under chapter 71 or 72 of this title, the insurer

-74- SB 315



L N

io0
11
12
13
14
15
16

18
19
20
21
22
23
24
25

8B Q315/04

and claimant shall mediate any issue concerning benefits and
the mediator shall issue a report following the mediation
process recommending a solution to the dispute before either
party may file a petition in the workers' compensation
court,

(2) The resolution recommended by the mediator is
without administrative or judicial authority and is not
binding on the parties.

NEW _SECTION. Section 55. Duties of mediat .r. A
mediator shall assist the parties in negotiating a
resolution to their dispute by:

(1) facilitating an exchange of information between
the parties;

(2) assuring that all relevant evidence is brought
forth during the mediation process;

(3) suggesting possible solutions to issues of dispute
between the parties;

(4) recommending a solution; and

(5) assisting the parties to voluntarily resclve their
dispute.

NEW SECTION. Section 56. Limitations on mediation
proceedings. (1) Mediation proceedings are:

(2) held in private;

(b) informal and held without a verbatim record; and

(c) confidential,
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{2) All communications, verbal or written, from the
parties to the mediator and any information and evidence
presented to the mediator during the proceeding are
confidential.

{3} A mediator's files and records are closed to all
but the parties.

(4} (a) A mediator may not be called to testify in any
proceeding concerning the issues discussed in the mediation
process,

{b}) MNeither the mediator’'s report nor any of the
information or recommendations contained in it are
admissible as evidence in any action subsequently brought in
any court of law.

{5} HNotwithstanding subsections (1) through (4), a
mediator may issue a report and the parties and the mediator
may be required to attend a conference as set forth in
[section 57].

NEW SECTION. Section 57. Mediation procedure. {1}
Except as otherwise provided, a claimant or an insurer
having a dispute relating to benefits under chapter 71 or 72
of this title may petition the department for mediation of
the dispute.

(2) A party may take part in mediation proceedings
with or without representation.

{3) The mediator shall review the division ([file for
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the case and may receive any additional documentation or
evidence either party submits.

{(4) The mediator shall request that each party offer
argument summarizing the party's position. A party's
argument must include the evidence the party would present
if the case were being presented to the worker's
compensation judge but is nct 1limited by the rules of
evidence.

{5) After the parties have presented all their
informacion and evidence to the mediator, he shall recommend
a solution to the parties within a reasonable time to be
established by rule.

{6) A party shall notify the mediator within 45 days
of the mailing of his report whether the party accepts the
mediator's recommendation. If either party does aot accept
the mediator's recommendation, the party may petition the
workers' compensation court for resolution of the dispute.

{(7) (a) If a2 mediator determines that either party
failed to cooperate in the mediation process, the mediator
shall prepare a written report setting forth the
determination and the grounds for the determination. The
report must be mailed to the parties and to the workers'
compensation court. Unless a party disputes the
determination as set forth in subsection (7)(c¢), the parties

shall repeat the mediation process, but only one time.
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{b) A mediator may determine that a party has failed
to cooperate in the mediation process only if the party
failed to:

{i) supply informatien or offer a summary of the
party’s position as reasonably reguested by the mediator;:

{ii) attend scheduled mediation conferences unless
excused by the mediator; or

{iii) listen to and review the information and position
offered by the opposing party.

(c) If a party disputes a mediator's determination
that the party failed to cooperate in the mediation process,
the party may File a petition with the workers' compensaticn
court. Upon receipt of a petition, the court shall summon
the parties and the mediator to determine by oral discussion
whether the mediator's determination of noncooperation is
supportable. If the court f€inds that the mediator's
determination is supportable, the court may order the
parties to attempt a second time to mediate their dispute.

Section 58. Section 39-71-2901, MCA, is amended to
read:

"39-71-2901. Location of office -- court powers. (1)

Tha principal office of the workers’' compensation Judge
shall be in the city of Helena.

(2) The workers' compensation court has power to:

{2) preserve and enforce order in its immediate the
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presence;

{b} provide for the orderly conduct of proceedings

before it and its officers;

(€} compel obedience to its judgments, orders, and

process in the same manner and by the same procedures as in

civil actions im district court;

(d) compel the attendance of persons to testify; and

(e) punish for contempt in the same manner and bv the

same procedures as in district court.,"

Secticn 59. Section 39-71-2903, MCA, is amended to

read:
"39-71-2903. Administrative procedure act and rules of
evidence applicable ---4udge-not-bocund-by-roies-of-evidenece.

All proceedings and  hearings before the workers'
compensation judge shall be in accordance with the
appropriate provisions of the Montana Administrative
Procedure Act. Hewevery-the The workers' compensation judge
is met bound by common iaw and statutory rules of evidence.®

Section 60, Section 39-71-2905, MCA, is amended to
read:

"39-71-2905. Petition to workers' compensation judge.
A claimant Orﬂan insurer who has a dispute concerning any
benefits under chapter 71 of this title may petition the
workers' compensation judge for a determination of the

dispute after satisfying dispute resolution requirements
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otherwigse provided in this chapter. The judge, after a

hearing, shall make & determination of the dispute in
accordance with the law as set forth in chapter 71 of this
title, If the dispute relates to benefits due a claimant
under chapter 71, the judge shall fix and determine any
benefits to be paid and specify the manner of payment. Phe

After parties have satisfied dispute resolution requirements

provided elsewhere in this chapter, the workers’

compensation judge has exclusive Jjurisdiction to make
determinations concerning disputes under chapter 71, except

as provided in 39-71-516 and [section 20]. The penalties and

assessments allowed against an insurer under chapter 71 are
the exclusive penalties and assessments that can be assessed

by the workers' compensation judge against an insurer for

disputes arising under chapter 71."

Section 6l1. Section 39-71-2307, MCA, is amended to
read:

*39-71-2807. Increase in award for unreasonable delay
or refusal to pay. (1) When payment of compensation has been
unreasonably delayed or refused by an insurer, either prior
or subsequent to the issuance of an order by the workers'
compensation judge granting a claimant compensation
benefits, the full amount of the compensation benefits due a
claimant, between the time compensation benefits were

delayed or refused and the date of the order granting a
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claimant compensation benefits, may be increased by the
workers' compensation judge by 20%. The question of
unreasonable delay or refusal shall be determined by the
workers' compensation judge, and such a finding constitutes
good cause to rescind, alter, or amend any order, decision,
or award previously made in the cause for the purpose of
making the increase provided herein.

{2) A finding of unreascnableness under this section

does not constitute a finding that the insurer acted in bad

faith or violated the unfair trade practices provisions of

Title 33, chapter 18."

Section 62. Section 39-71-2909, MCA, is amended to
read:

"39-71-2909. Authority to review, diminish, or
increase awards ----timitation. The Jjudge may, upon the
petition of a claimant or an insurer that the disability of
the claimant has changed, review, diminish, or increase, in
accordance with the law on benefits as set forth in chapter
71 of this title, any beneflits previously awarded by the
judge er-benefits-received-by-a-ctaimant-threugh--settiement
agreementss--Howeverr——the-—-jydge—-may--net-change-any-£finat
settiement-cr-award-cf-compensation-more-than-4-yeara—-after
the-~settiement--has--been--approved--by-the-divisten-or-any
erder-appreving-a-fuii-and-finat--compromise--settlement-—of

coempensation.”
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NEW SECTION. Section 63, Signing of petitiorns,
pleadings, motions, and other papers -- reguirements --
sanctions. (1) Every petition, pleading, motion; or other
paper of a party appearing before the workers' compensation
court and represented by an attorney must be signed by at
least one attorney of record in his individual name. The
signer's address also must be stated,

{2) A party who is not representad by an attorney
shall sign his petition, pleading, motion, or other paper
and state his address.

{3} The signature of an attorney or party constitutes
a certificate by him that:

(a) he has read the petition, pleading, motion, or
other paper;

{b) to the best of his knowledge, information, and
belief formed after reasonable inquiry, it is well grounded
in fact;

{(c} it is warranted by existing law or BY a good faith
argument for the extension, modification, or reversal of
existing law; and

(d) it is not interposed for any improper purpose,
such as toc harass or to cause unnecessary delay or needless
increase in the cost of litigatiaen,

(4) [If a petition, pleading, motion, or other paper is

signed in violatior of this section, the court, upon mction
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Oor upon its own initiative, shall impose an appropriate
sanctlion upon the person who signed it, a represented party,
or both. The sanction may include an order to pay to the
cther party or parties the amount of the reasonable expense
incurred because of the filing of the petition, pleading,
motion, or other paper, including reasonable attorney fees.

Section 64. Section 1319-72-1p2, MCA, is amended to
read:

"39-72-102. Definitions. As used in this chapter,
unless the context requires otherwise, the following
definitions apply:

{1) “Beneficiary" is as defined in 39-71-116+¢2%¥.

(<) "Chilia" i? as defined in 39-71-116{4}.

(3) "Disablement" means the event of becoming
physically incapacitated by reason of an occupational
disease from performing work in the normal--tabor—-market

worker's job pool. Silicosis, when complicated by active

pulmonary tuberculiosis, is presumed to be total disablement.
"Disability", "total disability", and "totally disabled" are
synonymous with "disablement®, but they have no reference to
"partiat permanent partial disability".

(4) "Divigion" is as defined in 39-71-116¢5%.

(S} "Employee" is as defined in 39-71-118.

(6) "Employer" is as defined in 39-71-117.

t71--"Husbandi-is-as-defined-in-39-F1-1+6¢3y+
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t8¥(7) "Independent contractor" is as defined in
39-71-120.

+9¥(8) "“Insurer" is as defined in 39-71-116+8%.

+18¥({9) "Invalid" is as defined in 39-71-116¢3).

t¥33{10) "Occupational disease” means aii--diseases
arising-sut-of-sr-centracted--from—-and--itn--the--sourse--of

empicyment harm as-defined-in, DAMAGE, OR DEATH AS SET FORTH

IN 39-71-119()) arising out of or contracted in the course

and scope of employment but-which AND s caused by events

occurring on more than a single day or work shift. The term

does not include a physical or mental condition arising from

emotional or mental stress or from a nonphysical stimulus or

activity,

+22+(11) "Order” is as defined in 39-71-116+¢%6}.

+33%{12) "Pneumoconiosis" means a chronic dust disease
of the lungs arising out of employment in coal mines and
includes anthracosis, coal workers' pneumoconiosis,
silicosis, or anthracosilicosis arising out of such
employment.

¢34¥{13) "Silicosis" means a chronic disease of the
lungs caused by the prolonged inhalation of silicon dioxide
+9+0-9B2 (SI102) and characterized by small discrete nodules
of fibrous tissue similarly disseminated throughout both

lungs causing the characteristic x-ray pattern and by other

variable clinical manifestations.
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t:53(14) "Wages” is as defined in 39-F:-:16+t28y

[section 4].

tE6y-tWifall-ig-an-defined-in-39-F1-336¢211~

+27¥(15) “Year" is as defined in 39-71-11616%(8) and
39-71-114(22)."

Section 65. Section 45-6-30l, MCA, is amended to read:

"45-6-301, Theft. (1) A perscn commits the cffense of
theft when he purposely or knowingly obtains or exerts
unauthorized contrcl over property of the owner and:

(a) has the purpose of depriving the owner of the
property;

(b) purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

(c) uses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

(2) A person commits the offense of theft when he
purposely or Kknowingly obtains by threat or deception
control cver property of the owner and:

{a)} has the purpose of depriving the owner of the
property;

(b} purpcsely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the

property; or
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(¢) uses, conceal=s, or abandons the property knowing
auch use, concealment. or abandeonment probably will deprive
the owner of the property,

(3) A person commits the offense of theft when he
purpoaely or knowingly obtains control over stolen property
knowing the property to have been stolen by another and:

(a} has the purpose of daepriving the owner of the
property;

(b} purposely or knowingly uses, conceals, or abandons
the property in such manner as to deprive the owner of the
property; or

{(¢) wuses, conceals, or abandons the property knowing
such use, concealment, or abandonment probably will deprive
the owner of the property.

(4) A person commits the offense of theft when he
purposely or knowingly obtains aor exerts unauthorized
control owver any part of any public assistance provided
under Title 53 by a state or county agency. regardless of
the original source of assistance, by means of:

{a} a knowingly false statement, representztion, or
impersonation; or

(b) a fraudulent scheme or device.

(5) A person commits the offense of theft when he

purposely or knowingly obtains or exerts unauthorized

control over any part of any benefits provided under Title
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39, chapters 71 and OR 72, by means of:

{a) a knowingly false statement, representation, or

impersonation; or

{b) decepticn or other fraudulent action.

€5¥(6) A person convicted of the offense aof theft of
property not exceeding $300 in value shall be fined not to
exceed $500 or be imprisoned in the county jail for any term
not to exceed 6 months, or both, A person convicted of the
offense of theft of property exceeding $300 in val.e or
theft of any commonly domesticated hoofed animal shall be
fined not to exceed $50,000 or be impriscned in the state
prison for any term not to exceed 10 years, or both,

t6¥(7) Amounts involved in thefts committed pursuant
te a common scheme or the same transaction, whether from the
same person or several persons, may be aggregated in
determining the value of the property."

Section 66. Section 19-12-401, MCA, is amended to
read:

"19-12-401. Eligibility for pension benefits. In order
to gqualify for participation in the volunteer firefighters'
pension plan under 19-12-404, a volunteer Ffirefighter must
meet each of the following requirements:

(1) (a) To qualify for full participation, he must
have completed a total of at least 20 years' service as an

active volunteer firefighter and as an active member of a
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qualified volunteer fire company.

{(b) If a Eirefighter is prevented from completing at
least 20 years' service by dissclution or discontinuance of
his volunteer fire company, personal relocation due to
transfer or loss of employment, personal disability, or any
cther factor beyond his reascnable control, he may qualify
for partial participation if he has completed at least 10
years' service. In that event, he is eligible for only a
proportien of the benefits specified in 19-12-404,
determined by multiplying the benefits by a fraction, the
numerator of which is the number of years of active service
completed and the denominator of which is 20.

(c) The years of active service are cumulative and
need not be continuous. The service need not be acquired
with one single Eire company but may be a total of separate
periods of active service with different fire companies in
different fire districts.

{d) EEfeclive March 1, 1965, the annual period of
service for the purpose of this chapter is the fiscal year.
No fractional part of any year may count toward the service
requirement, and to receive credit for any particular year,
a volunteer firefighter must serve with one particular
volunteer fire company throughout that entire fiscal year.

{2) (a) Except as provided in subsection (2}(b}, he

must have attained the age of 55, but he need not be an
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active volunteer Eirefighter or an active member of any
volunteer fire company when he reacheds that age.

(b) An active member of a volunteer fire company whose
duty-related injury results in a permanenty total disability
as defined in 39-71-1156¢%3} is eligible to receive a partial
pension regardless of his age calculated as follows:

{i) £fcr a member with less than 10 years of service, a
pension calculated as provided in subsection (1)(R) in which
the numerator equals 10; or

{ii) for a member with 10 years or more of service, a
pension calculated as provided in subsection (1)(b).

(3) During each of the years for which he c¢laims
credit under subsection (1), he must have completed a
minimum of 30 hours of instruction in matters pertaining to
firefighting under a program formulated and supervised by
the chief or foreman of his volunteer fire company.

{4) Effective July 1, 1965, no volunteer firefighter
may receive credit for any year of membership in a volunteer
fire company unless, throughout the year:

{a) the company maintained firefighting esquipment in
serviceable condition of a value of $2,500 or more: and

(b} the company or the fire district served by it was
rated in class 5, 6, 7, 8, %, or 10 by the board of fire
underwriters for the purpcse of fire 1insurance premium

rates.
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(5} He must have ceased to be an active member of any
volunteer fire company, and if he applies for and receives
pension benefits hereunder, he will not thereafter be
eligible to become an active member of any volunteer fire
company.”

Section 67, Section 35-71-118, MCA, is amended to
read:

"39-71~-1168. Employee, warker, and workman defined. (1)
The terms "employee", "workman", or "wotker" mean:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such corporations for
pay. Casual employees as defined by 39-71-116+¢33 are
included as employees if they are not otherwise covered by
workers' compensation and if an employer has elected to be
bound by the provisions of the compensation law for theae
casuyal employments, as provided in 39-71-401(2). Household
or domestic service is esxcluded.

{b) a recipient of general relief who is performing
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work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinguency prevention or rehabilitation program;

{c) a person receiving on-the-job vacational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appeintment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in wvocational training programs as
outlined above while they are on the premises of a public
school or community college.

(d) students enrolled and in attendance in programs of
vocational-technical education approved by the state board
of public education at designated postsecondary
vocaticnal-technical centers; or

{e) an airman or other person emplcyed as a volunteer
under 67-2-105.

{2) If the employer is a partnership or sole
proprietorship, such employer may elect to include as an
employee within the provisions of this chapter any member of
such partnership or the owner of the sole proprietorship

devoting full time to the partnership or proprietorship

business. In the event of such election, the employer must
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serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered, and no partner or
sole proprietor shall be deemed an employee within this
chapter until such notice has been given. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the insurance carrier shall
assume a salary or wage cof such electing employee to be not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”®

NEW SECTION. Section 68. Repealer. Sectiocns
39-71-104, 39-71-121, 39-71-122, 39-71-309, 33-71-410,
39-71-705 through 39-71-7067, 39-71-709, 39-71-738,
39-71-514, 35%-71-1001, 39-71-1002, 33-71-1005, 39-71-2906,
39-71-2508, and 39-72-104, MCA, are repealed.

NEW SECTION. Section 69. Extension of authority. Any
existing authority of the department of labor and industry
and the division of workers' compensation to make rules on
the subject of the provisions of this act is extended to the
provisions of this act.

REW SECTION. Saction 70. <Codification instructions.
(1} Sections 1 and 4 are intended to be codified as an
integral part of Title 39, chapter 71, part 1, and the
provisions of Title 39, chapter 71, part 1, apply to
sections 1 and 4.

{2} SECTIONS 8 AND 52 THROUGH 57 ARE INTENDED TO BE
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CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND

THE PROVISIONS OF TITLE 3%, CHAPTER 71, APPLY Tg SECTIONS 8

AND 52 THROUGH 57.

t2¥{3) Sections 7 and 20 are intended to be codified
as an integral part of Title 3%, chapter 71, part 3, and the
provisions of Title 1319, chapter 71, part 3, apply to
asgctions 7 and 20.

t3¥(4) Section 9 is intended to be codified as an
integral part of Tikle 39, chapter 71, part 4, and the
provisions of Title 39, chapter 71, part 4, apply to section
9.

£4¥(5) Sections 24 and 28 are intended to be codified
as an integral part.of Title 39, chapter 71, part 7, and the
provisions of Title 239, chapter 71, part 7, apply to
sections 24 and 28.

t5¥(6) Sections 34 and 36 through S0 are intended to
be codified as an integral part of Title 39, chapter 71,
part 18, and the provisions of Title 3%, chapter 71, part
1¢, apply to sections 34 and 36 through 50.

t6)(7) Section 63 is intended to be codified as an
integral part of Title 39, chapter 71, part 29, and the
provisions of Title 39, chapter 7!, part 29, apply to
section 63.

NEW SECTION. Section 71. Severability. If a part of

this act is invalid, all valid parts that are severable from
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the invalid part remain in effect. If a part of this act is
invalid in one or more of its applicationa, the part remains
in effect in all valid applications that are severable from
the invalid applications.

REW SECTION. Section 72, Applicability. {1) Fhe
poertisns—-sf-this-act-providing-precedures—-for-ressiution-of

disputes SECTIONS B AND 52 THROQUGH 57 apply RETROACTIVELY,

WITHIN THE MEANING OF 1-2-10%, to all injuries and diseases,

regardless of the date ocf cccurrence. WITH RESPECT TO

REHABILITATION DISPUTES, SECTIONS B AND 52 THROUGH 57 APPLY

RETROACTIVELY, WITHIN THE MEANING OQF 1-2-109, UNLESS THE

DIVISION HAD JURISDICTION OVER THE DISPUTE UNDER THE AW IN

EFFECT AT THE TIME OF INJURY.

t2y--Sections——di7——487--and-58y-giving-the-division-of
workersi-ecempensation--jueisdiction-—over--dispnutes--arising
under-—-Fitte--—-3%97---chapters-—--Fi-——and——-727---concerning
rehabtiitation;——apply-—-onliy--toe-—-injuriea-——and---diaecases
occurring-after-June-307-199%v~-Biaputes-over-rehabititation
for--injuries--and-diseassn-occurring-prior-to-duiy-1;-198%;7
may--be--brought--before--a--medtator---and---thke--—-workerst
compansation-courts

+3+{2) The remaining portions of this act apply only
te injuries, diseases, and events occurring after June 30,
1587.

NEW SECTION. Section 73. Effective dates. (1) Except

-94- SB 315
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as provided in subsection (2), this act is effective July 1,
1987. ‘

(2) Sections 5, 53, 69, and this section are effective
on passage and approval.

-End-
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) Mr. Speaker: We, the committee on
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STANDING COMMITTEE REPORT

March 26

BUSINESS AND LABOR

report SENATE BILL NO. 315
0O do pass ¥J be concurred in ® as amended
[1 donct pass O be not concurred in [T statement of intent attached

L WID

REP. LES KITSELMAN

Chairman

1. Title, page 2, line 17,
Following: "39-71-122,"

Insert: "39-71-309,"
2. Title, page 2, line 20,

Following: "MCA;"
Insert: *MAKING CERTAIN PROVISIONS RETROACTIVE;"

3. Page 11, line 25.
Strike: "or"-
Insert: *,"
Following. “lodging"
Insert: ", rent, or housing™

L]

4, Page 12, line 1,
Strike: ","
Insert: "and is"®
Following: "on"
Strike: "the"
Insert: “its" ]
Strike: "of the™ on line 1 through "housing” on line 2

5. Page 14, line 20.

Strike: "-- criminal penalty"®

6, Page 15, line 7,

Follow1ng- "y

Insert: *,other than the disputes described in subsection
2y,"

7. Page 16, lines 7 and B.

Strike:
Insert:

A" on line 7 through "A" on line 8
"Upon motion of a party, the"

Rep. Glaser will sponsor

THIRD BLUE

color

reading copy |{
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SENATE BILL NO. 315

March 26, 1987
Page 2 of 7

. 8. Page 16, line 9.
Strike: "the"
Insert: "either"
9. Page 16, line 13,
Strike: “(6}"
Insert: "(4)
10. Page 32, line 3.
Strike: "39-71-61"
Insert: "39-71-611"
11, Page 32, line 11,
Strike: “If"
Insert: "wWhen"
12, Page 32, line 14.

"new hires"
"other applicants”

Strike:
Insert:

13. Page 32, line 15,
Strike: “within such 2-year period”
Strike: ":"

14, Page 32,
Strike: "(a)

line 16.

15. Page 32, lines 17 through 19.
Strike: "; and" on line 17 through ®applicants® on line 19

16, Page 33, line 4.
Strikes "injuries producing”

17. Page 35, line 17,
Following: line 16
Insert: "on"

18. Page 35, line 17.
Following: *"more"
Strike: "that"®
Insert: "than”

19. Page 136, line 4,
Strike: "injuries causing”
Insert: "permanent”™

20, Page 36, line 5.

Fellowing: “disability"®
Insert: *-- impairment awards and wage supplements”

7
&
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SENATE BILL NO. 315

Page 3 of 7

21, Page 36, line 16.

Fellowing: line 15

Insert: "The benefits available for permanent partial
disability are impairment awards and wage supplements,”

22, Page 38, line 20,
Strike: “"subsections"
Insert: “"subsection
Strike: "and (2)"

23. Page 39, line 14,
Following: “of"
Strike: “he"

Insert: "the"

24. Page 39, line 15.
Following: “"direct"
Strike: “a”

Ingert: "the"

25. Page 39, line 23.
Strike: "10"
Insert: "30"

26. Page 40, line 25,
Strike: "a workers'"
Insert: "the"

27. Page 41, line 1.
Following: "subsection"
Insert: "(3) (b} (i) or"
Following: “{3) (b) (ii)"
Strike: "or (3) (b} (iii)"

28. Page 41, line 4.
Following: "subsection®
Strike: "(3)({b) (iii}"
Insert: "(3)(b) (ii)"

29. page 41, line 14.
Following: "services"
Insert: “-- fee schedules and hospital rates®

30, Page 42, line 20,

Following: "January"
Inserk: *1,"

©o 74

Srart bowioms Co. PiLane amt

SENATE BILL NO.
Page 4 of 7

3Ji1. Page 43, line 2.

Following: "January"
Insert; "1,"

32. Page 44, line 7,
Following:; "total"
Insert: "disability"

33. Page 45, line 20.
Strike: "39-71-116"

34, Page 46, line 4.
Following: “and"
Strike: “39-7I-116"

35. Page 46, line 8.
Following: "wage"
Insert: "at the time of injury"

16. Page 46, line 22.
Following: “through"
Strike: "39-71—1i%“

37. Page 49, line 2,
Strike: "and"

Insert: ",
3B. Page 49, line 3.

Following: "payments"”
Insert: ", and lump-sum advance payments"

39, Page 52, line 16,
Following: "agree"
Insert: "to a settlement™

40. Page 51, line 16.
Strike: "worker'sg"
Insert: "workers'"®

41, Page 53, line 19,
Strike: "RELEASES"
Insert: "RELEASE"

42. Page 54, line 11.
Following: "all lump-sum"

Insert: "advance"

< P
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43. Page 54, line 15,
Following: "lump-sum"
Insert: "advance”

44. Page 54, line 16.
Following: *lump-sum”
Insert: "advance

45. Page 54, line 25,
Strike: "accident"®
Insert: "injury"

46. Page 55, line 2.
Strike: "accident™
Insert: “injury"

47. Page 66, line 3.
Strike: "services"
Insert: "appeals"™

48. Page 67, line 15,
strike: "nd"
Insert: "and"

49. Page 68, line 13,
Following: "a"
Insert: "total of"
Fallowing: "$4,000"
Strike: "total"

50. Page 69, line 11.
Strike: "ana"
Insert: "but"

51, Page 69, line 23.

Strike: "services"

Insert: “provider or the department of social and
rehabilitation services"”

52, Page 70, line 1.

Pollowing: “provider"

Insert: “"the department of social and rehahilitation
services"

531. Page 70, line 25,
Following: line 24
Insert: "rehabilitation”
Strike: "under this part”

7
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54. Page 72, line 8.

Following: "security” ) . .

Insert: "in addition to the security described in
subsection {(1}"

55, Page 72, line 13.
Following: "security" . .
Insert: "provided for in subsection (2)

56. Page 80, line 24.
Strike: "~- limitation"

57. Page 82, line 2.
Following: "or"
Insert: “by"

58, Page 83, line 16. .
strike: "as defined in }
Insert: ", damage, OY death as set forth in"

%¢. Page 83, line 17.

(:) strike: “but which®

Insert: "and

60. Page 83, line 18,
Strike: "is"

61. Page 84, line 5.
Strike: "(Ssic sB2"
Insert: “(Sioz)"

62, Page 85, line 9.
Strike: "and"
Insert: "or™

3. Page 91, line 19.
Following: "39-71-122,%
Insert: "39-71-309%,"

64. Page 92, 1in§ B.

Following: line

Iﬁsert: %(2) gections 8 and 52 through 57 are intended cor
to be codified as an integral part of Title 39, chag e
71, and the provisions of Title 39, chapter 71, apply
to sections 8 and 52 through 57.

Renuiber: subsequent subsections

O®%
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65, Page 93, lines 9 through 11.

Strike: "The"” on line 9 through “disputes™ on line 11
Insert: "Sections 8 and 52 through 57"

Following: "apply"

Insert: “"retroactively, within the meaning of 1-2-109,"

66. Page 93, line }2.

Following: "occurrence,"

Insert: "With respect to rehabilitation disputes, sections
&, and 52 through 57 apply retroactively, within the
meaning of 1-2-109, unless the division had
jurisdiction over the dispute under the law in effect
at the time of injury."

67, Page 93, lines 13 though 20.
Strike: subsection {(2) in its entirety

Renumber: subsequent subsection
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