SENATE BILL NO. 313
INTRODUCED BY BLAYLOCK

BY REQUEST OF THE DEPARTMENT OF LABCOR AND INDUSTRY

IN THE SENATE

FEBRUARY 10, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS,.

FEBRUARY 18, 1987 COMMITTEE RECOMMEND BILL
DQ PASS, REPORT ADOPTED,

FEBRUARY 19, 1987 PRINTING REPORT.

FEBRUARY 20, 1987 SECOND READING, DO PASS.

FEBRUARY 21, 1587 ENGROSSING REPORT.

FEBRUARY 23, 1987 THIRD READING, PASSED.

AYES, 48; NOES, 0.
TRANSMITTED TO HOUSE.

IN TEE HCUSE

FEBRUARY 24, 1987 INTRCDUCED AND REFERRED TO COMMITTEE
ON BUSINESS & LABOR.

MARCH 13, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPCRT
ADOPTED.

MARCH 17, 1587 SECOND READING, CONCURRED IN.

MARCH 18, 1987 THIRD READING, CONCURRED IN.

AYES, 94; NOES, 0.

RETURNED TO SENATE WITH AMENDMENTS.



IN THE SENATE
MARCH 21, 1987 RECEIVED FROM HOUSE.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

MARCH 23, 1987 SECOND READING, AMENDMENTS
CONCURRED 1IN.

MARCH 24, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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BILL NO. s
INTRODUCED BY H d@/z’u(

s
BY REQUEST OF Tﬂgﬁ;EPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A COMMON
DEFINITION FOR THE TERM “INDEPENDENT CONTRACTOR" FOR
PURPOSES OF THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION ACT; REVISING AND UNIFYING THE PROCEDURE FOR
DETERMINING AN INDIVIDUAL'S EMPLOYMENT STATUS AS AN
INDEPENDENT CONTRACTOR; AMENDING SECTIONS 39-51-201,
39-51-203, 39-51-310, 39-51-1109, 39-71-120, AND 39-71~401,

HMCA: AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions., As wused in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

{1l) "“Annual payroll"” means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) "Base pericd" means the first four of the last
five completed calendar quarters immediately preceding the
Eirst day of an individual's benefit year. However, in the

case of a combined-wage claim pursuant to the arrangement
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approved by the secretary of labor of the United States, the
base pericd shall be that applicable under the unemployment
law of the paying state. For an individuai who fails to
meet the gqualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four quarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

{3) "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to his
unemployment.

(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
vear shall be 53 weeks if filing a new valid claim would
result in overlapping any quarter of the base year of a
previously tiled new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement appraved by the secretary of
labor of the United States, the base period 1s the period

applicable under the unemployment law of the paying state.

- INTRODUCED BILL
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(5) "Board" means the board of labor appeals provided

for in Title 2, chapter 15, part 17.
{6) "Calendar quarter” means the period of 3

consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404{4).

{8) "Department” means the dJdepartment of labor and
industry provided for in Title 2, chapter 1%, part 17.

{9) "Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has or subseguent to January 1, 1935,
had in its employ one or more individuals performing
services for it within this state, except as provided under
subsections (8) and (9) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within

this state are considered tc be employed by a single

employing unit for all the purposes of this chapter. Each
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individual employed to perform or assist in performing the
work of any agent or employee cf an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit oer by such agent or
employee, provided the employlng unit has actual or
constructive knowledge of the work,

(10) "Employment office” means a free public employment
cffice or branch therecf operated by this state or
maintained as a part of a state-controlled system of public
employment offices ar such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

(ll) "Fund™ means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieuw o©of contributions are required and from
which all benefits provided under this chapter shall be
paid.

{(12) "Gross misconduct" means a criminal act, other
than a viclation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title ar interest of a

fellow employee or his employer.

- -
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{13) "Hospital" means an institution which has been
licensed, certified, or approved by the state as a hospital.

{14) "Independent contractor" means an individual who

renders service in the course of an occupation and:

{a) has been and will continue to be free from control

or direction over the perfeormance of the services, both

under his contract and in fact; and

(b) is engaged in an independently established trade

occupation, profession, or business.

t:4¥(15) (a) "Institution of higher education", for the
purposes ©f this part, means an educaticnal institution
which;

(i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such & certificate;

{ii) is 1legally authorized in this state to provide a
program of education beycnd high school;

(iii) provides an educational program £for which it
awards a Dbachelor’'s or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program cof training to prepare students for gainful
employment in a recognized occupation: and

(iv) is a public or other nonprofit institution.

{b)} MNotwithstanding any of the foreqoing provisions of
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this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
parkt.

+15%(16) "State" includes, in addition to the states of
the United States of America, the District of Coclumbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

£364(17) "Unempioyment insurance administration fund®
means the unemployment ‘insurance administratiaon fund
established by this chapter Efrom which administrative
expenses under this chapter shall be paid.

t*7?¥(18) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment, The reasonable cash value of
remuneration payable in any medium cther than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" does not incliude:

(i) the amount of any payment made tc or con behalf of
an employee by an employer on account of:

(A} retirement;

(B) sickness or accident disability;

(C) medical and hospitalization expenses in connection

with sickness or accident disability; or

_6_
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(D) death;

(ii) remuneration paid@ by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

+183({19) "Week" means a period of 7 consecutive
calendar days ending at midnight on Saturday.

t$9%(20) An individual's "weekly benefit amount"™ means
the amount of benefits he would be entitled tc receive for 1
week of total unemployment.”

Section 2. Section 39-51-203, MCA, is amended to read:

"35-51-203. Employment defined, (1) "Employment™,
subject to other provisions of this section, means service
by an individual ¢r by an officer of a corpeoration,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{2} (a) The term “enmploymeant" includes an individual's
entire service performed within or both within and without
this state if:

(i) the service is localized in this state; or

(ii) the service is not localized in any state but some
of the service is performed in this state and:

{A) the base of operations or, if there is no base of
operations, then the ©place from which such service is

directed or controlled, is in this state; or
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(B} the base of operations or place from which such
service is directed or contrcolled is not in any state in
which some part of the service is performed, but the
individual's residence is in this state.

{b) Service 1s considered to be localized within a
state 1if:

{1) the service 1is performed entirely within such
state; or

{ii) the service i3 performed both within and without
such state, but the service performed without such state 1is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

(3) Service not covered under subsection (2) of this
section and performed entirely without this state with
tespect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered toc be employment
subject to this chapter i1f the individual performing such
services 1s a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter,

{4) Service performed by an individual for wages is

~-8-
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
thats
fai-—such-individuai-has-been-and-wilti-continue--to——be
free--from-controt-or-direction-over-the-performance-of-such
servicesr-both-under-his-contract-and-in-faects
¢thi-—-such-service-ts-etther-ontaide-ehe-usuat-course—of
thea-business-far-which-such-service--ts—-performed--or--that
sueh--service——is--performed--cuntside--cf--ati-che-piaces-sf
business-—-af—-the--enterprise—-for--which--such-—-service—-is
perfsrmed;—and
tey--sueh--individuat--+s--custemarily--engaged--in--an
independently-estabiished-trade;-ocecupationr-professiony--or

busimess the individual is an independent contractor.

(5) The term “employment” includes service performed
after December 31, 1971, by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and cne or more other states or their
instrumentalities) feor a hospital or institution of higher
education 1located in this state. The term "employment"
includes service performed after July 1, 1975, by ali
individuals, including without limitations those individuals
who work for the state of Mentana, its university, any of
its ecalleges, public schools, components or units thereof,

or any local government unit and one or more other states or
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their instrumentalities or peolitical subdivisicona whose
services are compensated by salary or wages.

{(6) The term "employment"” includes service performed
after December 31, 1971, by an individual in the employ of a
religious, charitable, scientific, literary, or educational
organization,

(7) (a) The term "employment" includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, after
December 31, 1971, in the employ of an American employer,
other than service which is considered employment under the
provisions of subsection (2) of this section or the parallel
provisions of another state's law, if:

{i) the employer's principal place of business in the
United States is located in this state;

(ii) the employer has no place of business in the
United States, but:

(A) the employer is an individual who is a resident of
this state;

{B} the employer is a corporation which 1is organized
under the laws of this state: or

(C) the employer 1is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any

other state; or

-10-
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(iii) none of the criteria of sections (7){a)(i) and
(7)(a){ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

(by An “American employer", for purposes of this
subsection, means a person who is:

(1) an individual who 1i1s a resident of the United
States;

({ii) a partnership if two-thirds or more of the
partners aze residents of the United States;

(iii) a trust if all of the trustees are residents of
the United States; or

{iv) a corporation organized under the laws of the
United States or ©f any state.

(8) Agricultural labor exempted under 39-51-204 is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $20,000 or
more in cash to workers Ffor agriculturiz]l labor in any
quarter in the current or preceding calendar year or employs
10 or more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employer is otherwise subject to the chapter

and has agricultural employment, all employees are covered
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under the chapter regardless of the amount of money
expended for agricultural purposes.

{(9) Domestic service exempted under 39-51-204(1)(b) is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $1,000 or
more in cash for domestic service in any quarter during the
current or preceding calendar year. If an employer is
otherwise subject to the chapter and has domestic
employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes.”

Section 3. Sectiocn 39-51-310, MCA, is amended to read:

"39-51-310. Function of board. The board shall act in
a gquasi-judicial capacity for the hearing of disputes
concerning the administration o©f Montana's unemployment

insurance laws and disputes arising under Title 39, chapter

71, not concerning benefits, regarding whether an individual

is an employee or an independent contractor as defined in

that chapter.”
Section 4. Section 39-51-1109, MCA, is amended to

read:

"39-51-1109. Tax appeals. Any person aggrieved by any
decision, determination, or redetermination of the
department involving contribution liability, contribution

rate, application for refund, employment status, or the

=-12-
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charging of benefit payments to employers making payment in
lieu of contributions is-entitied-to-a-review-in-aeccsrdance

with-Pitie-2;-chapter-4;-parts-6-and-¥- may appeal to an

appeals referee within 10 days after notice of the decision

is mailed to that person's last-known address, except the

period for timely appeal may be extended by the referee upon

a showing of good cause. The decision of the appeals referee

and any appeal therefrom must be made in the same manner as

prescribed in 39-51-2403 and 39-51-2404."

Section 5. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. (1) An
"independent contractor" is one who renders service in the
course of an occupation and:

t*¥{(a) has been and will continue to be free from
control or direction over the performance of the services,
both under his contract and in fact; and

t234{b) 1is engaged in an independently established
trade, occupation, profession, or business,

{2) An individual performing services for remuneration

is considered to be an employee under this chapter unless

and until it is shown to the satisfaction of the department

of labor and industry or the division that_the reguirements

of subsection (1} are met."

Section 6. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments

-1 3_
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exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71~118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect tc be bound by the
provisions of compensation plan No. 1, 2, or 3. Bvery
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment;

(b) casual employment as defined in 39-71-116(3)
except employment of a volunteer under 67-2-105;

(¢) employment of members of an employer's family
dwelling in the employer's household;

{d) employment cf sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contracteors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services

performed under a license issued by the bcard of realty

-14-
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regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

{e) employment For which a rule of liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(f) any person performing services in return for aid
or sustenance only, except employment of a volunteer under
67-2-105;

(g) employment with any railroad engaged in interstate
commerce, except that railroad construction work shall be
included in and subject to the provisions of this chapter;

(h) employment as an offiecial, including a timer,
referee, or judge, at a schoel amateur athletic event,
unless the person is otherwise employed by a school
district.

(3) A sole proprietor or working member of a
partnership who holds himself out or considers himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty regulation, or for services as
a direct seller engaged in the sale of consumer praducts to
customers primarily in the home must elect to be bound

personally and individually by the provisions of
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compensation plan No. 1, 2, or 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from

obtaining benefits under this chapter. If the division

denies the application for exemption, the applicant may

contest the denial by petitioning for review of the decision

by an appeals referee in the manner provided for in

39-51-1109. An applicant dissatisfied with the decision of

the appeals referee may appeal the decisien in accordance

with the procedure established in 39-51-2403 and 39-51-2404.

(4) Each employer shall post a sign in the workplace
at the lcocations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance, A workplace 1is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the locaticn
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or

property for the purpose of carrying on his usual trade,

-16~
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business, or occupaticon. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION. Section 7. Procedure Eor resolving
disputes regarding independent contractor status. (1) If an
individual, employer, or insurer has a dispute as to whether
an individual is an independent contractor or an employee as
defined in this chapter, any party may petition a department
of labor and industry appeals referee for resclution of the
dispute in acceordance with 39-51-1109, and may appeal from a
decision of the appeals referee in the same manner as
prescribed in 39-51-2403 and 39-51-2404.

(2) If a claimant and insurer have a dispute over
benefits and the dispute involves an issue of whether the
claimant is an independent contractor cor employee as defined
in this chapter, either party may petition the workers'
compensation Jjudge for resclution of the dispute in
accordance with 39-71-2905.

{3) HNotwithstanding the provisions of subsection (1),
an individual may apply to the division for an exemption
from the Workers' Compensation Act in accordance with

39-71-401.

17—
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NEW SECTION. Section 8. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the prowvisions of this act
is extended to the provisions of this act.

NEW SECTION. Section %. Codification instruction.
Section 7 is intended to be codified as an integral part of
Title 39, chapter 71, part 4, and the provisions of Title
39, chapter 71, part 4, apply to section 7.

NEW SECTION. Section 10. Effective date. This act is
effective July 1, 1987.

-End-
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APPROVED BY COMMITTEE
ON LABOR §& EMPLOYMENT
RELATIONS

BILL NO. 5?&!

INTRODUCED BY

BY REQUEST OF T DEPARTMENT OF LABOR AND INDUSTRY

A BILL FCR AN ACT ENTITLED: "AN ACT PROVIDING A COMMON
DEFINITICN FOR THE TERM "INDEPENDENT CONTRACTOR" FOR
PURFPOSES OF THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION ACT; REVISING AND UNIFYING THE PROCEDURE FOR
DETERMINING AN INDIVIDUAL'S EMPLOYMENT STATUS RS AN
INDEPENDENT CONTRACTOR ; AMENDING SECTIONS 39-51-201,
39-51-203, 39-51-310, 39-51-1109, 39-71-120, AND 39-71-401,

MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Aannual payroll" means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

(2y "Base period" means the first four of the last
five completed calendar gquarters immediately preceding the
first day of an individual's benefit year. However, in the

case of a combined-wage claim pursuant to the arrangement
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approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual whe Ffails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four quarters of the last Ffive
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

{3) “Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to his
unemployment,

{4) "Benefit year”, with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new wvalid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
not be established until the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant toe the arrangement approved by the secretary of
labor of the United States, Lhe base period  is  the period

applicable wunder the unemployment law of the paying state.

-2~
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{5) "Board" means the board of labor appeals provided
for in Title 2, chapter 1%, part 17.

(6) "cCalendar quarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

{7) "Contributions"” means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

(8) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) "Employing unit" means any individual or
arganization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, assocliation, trust, estate, joint~stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1legal representative of a
deceased person which has or subsequent to January 1, 1936,
had in its employ one or more individuals performing
services for it within this state, except as provided under
subgsections (8) and (9) of 1319-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single

employing unit for all the purposes of this chapter. Each
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individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purpeses of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing wunit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

(11) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in 1lieu ©f contributions are required and from
which all benefits provided under this chapter shall be
paid.

(12) "Grosgs misconduct” means & criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a

fellow employee or his employer.
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(13) "Hospital" means an institution which has been
licensed, certified, or approved by the state as a hospital.

14 "Independent contractor" means an individual who
) D

renders service in the course of an occupation and:

{a) has been and will continue to be free from control

or direction over the performance o©of the services, both

under his contract and in fact; and

{b) is engaged in an independently established trade

occupation, profession, or business.

t14¥(15) (a) "Institution of higher education", for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation £from a high school or the
recognized eqguivalent of such a certificate;

(ii) is 1legally authorized in this state to provide a
program of education beyond high school;

{iii) provides an educatiocnal program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program cf postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

(iv) is a public or cother nonprefit institution.

{b) Notwithstanding any of the foregoing provisions of
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this subsection, all colleges and universities in this state
are ingtitutions of higher education for purposes of this
part.

t25¥(16) "State" includes, in addition tc the atates of
the United States of America, the District of Columbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

t¥6¥(17) "Unemployment insurance administration fund”
means the unemployment insurance administration fund
gstablished by this chapter from which administrative
expenses under this chapter shall be paid.

t373{18B) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The rterm "wages" does not include:

(i) the amount of any payment made to or on behalf of
an emplayee by an employer on account of:

(A) retirement;

{B) sickness or accident disability;

{€C) medical and hospitalization expenses in connection

with sickness or accident disability; or

-6—
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{D) death;

{ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

t183(19) "Week" means a periecd of 7 consecutive
calendar days ending at midnight on Saturday.

+3¥9%(20) An individual's "weekly benefit amount" means
the amount of benefits he would be entitled to receive for 1
week of total unemployment.”

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51~203. Employment defined. (1) “Employment",
subject to other provisions of this secticn, means service
by an individuval or by an officer of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

(2) (a) The term "employment" includes an individual's
entire service performed within or beth within and without
this state if:

{i} the service is localized in this state: or

(ii) the service is not localized in any state but scome
of the gervice is performed in this state and:

(A) the base of operations or, if there is no base of
operations, then the place from which such service is

directed or contreclled, is in this state; or
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(B) the base of operations or place from which such
service s directed or controlled is not in any state in
which some part of the service 1is performed, but the
individual's residence is in this state.

(b} Service is considered to be localized within a
state if:

(i) the service is performed entirely within such
state; or

(i1) the service 1is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitery in nature or consists of
isclated transactions.

{3) Service not covered under subsection (2) of this
section and performed entirely without this state with
respect to no part of which contributions are required ang
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter.

(4) Service performed by an individual for wages is

-8-
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
that=
tay——-sueh-individual-has-been-and-witli-continue--to--be
frea-—fram-conkrot-or-direction-ocver-the-performance-of—such
servicesy-bath-nnder—his-contract-and-in-facts
thy--such-service-is-eitther-cutside-the-uvanai-course-sf
the-busineass-for-whieh-such-service--is--performed-—-or-——-that
such--service——ia--performed--ontside-—o0f--ati-the-ptacea-of
business--—of--the--entarprise——for--which--suech-—service——is
performedr—and
tey--such~~individuat-—ts--customarilty--engaged-—-in--an
independentiy-establrashed-trade;-ccenpatieny-professiony--or

buainess the individual is an independent contractor.

{5) The term "employment" includes service performed
after December 31, 1971, by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education 1located in this state. The term "employment"
includes service performed after July 1, 1875, by all
individuals, including without limitations those individuails
who work for the state of Montana, its university, any of
its colleges, public schools, components or units thereof,

or any local government unit and one or more other states or
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their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

(6) The term "employment" includes service performed
after December 31, 1971, by an individual in the employ of a
religicus, charitable, scientific, literary, or educatiocnal
organization.

(7) (a) The term "employment" includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, after
December 31, 197}, in the employ of an American employer ,
other than service which is considered employment under the
provisions of subsection {2) of this section or the parallel
provisions of another state's law, if:

{1) the emplovyer's principal place of business in the
United States is located in this state;

(ii) the employer has no place of business in the
United States, but:

(A} the employer is an individual who is a resident of
this state;

(B) the employer 1s a corpeoration which 1is organized
under the laws of this state; or

(Cy the employer 1is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of

any
other state; or

-10-
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(iii) none of the criteria of sections (7)(a)(i) and
(7)(a)(ii} of this subsection are met but the employer has
elected caverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

{b) An "American employer", Ffor purposes of this
subsection, means a person who is:

i) an individual who is a resident of the United
States;

{ii) a partnership if two-thirds or more of the
partners are residents of the United States;

(iii) a trust if all of the trustees are residents of
the United States; or

(iv) a corporation organized under the 1laws of the
United States or of any state.

(8) Agricultural labor exempted under 39-51-204 is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $20,000 or
more in cash to workers for agricultural labor in any
quarter in the current or preceding calendar year or employs
10 or more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employer is otherwise subject to the chapter

and has agricultural employment, all employees are covered
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under the chapter regardless of the amount of money
expended for agricultural purposes.

{(9) Domestic service exempted under 39-51-204(1)(b) is
considered employment subject to this chapter effective
January 1, 1978, whenever the emploving unit pays $1,000 or
more in cash for domestic service in any guarter during the
current or preceding calendar year. If an employer is
octherwise subject to the chapter and has deomestic
employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes.”

Secticn 3. Section 39-51-310, MCA, is amended to read:

"39-51-310. TFunction of board. The board shall act in
a quasi-judicial capacity for the hearing of disputes
concerning the administration of Montana's unemployment

insurance 1laws and disputes arising under Title 39, chapter

71, not concerning benefits, regarding whether an individual

is an employee or an independent contractor as defined in

that chapter.”
Section 4. Section 3%-51-1109, MCA, is amended to

read:

®39-51-1109. Tax appeals., Any perscn aggrieved by any
decision, determination, or redetermination of the
department involving contribution Jiability, contribution

rate, application for refund, employment status, or the

—-12-
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charging of benefit payments to employers making payment in
lieu of contributions ts—entitied-to-a-review-in-aceerdance

with-Pitie-2;-chapter-4s;-parts-6-and-F¥+ may appeal to an

appeals referee within 10 days after notice of the decision

is mailed to_that person's last-known address, except the

period for timely appeal may be extended by the referee upon

a showing of good cause. The decision of the appeals referee

and any appeal therefrom must be made in the same manner as

prescribed in 39-51-2403 and 39-51-2404."

Section 5. Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. (1} An
"independent contractor"” 1is one who renders service in the
course of an occupation and:

tt¥{a) has been and will continue to be free from
control or direction over the performance of the services,
both under his contract and in fact: and

t2+({b) is engaged in an independently established
trade, occupation, profession, or business.

(2} An individual performing services for remuneration

is considered to be an employee under this chapter unless

and until it is shown to the satisfaction of the department

of labor and industry or the division that the requirements

of subsection (1) are met."

Section 6. Section 39-71-401, MCA, 1s amended to read:

*39-71-401. Employments covered and employments
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exempted. (1) Except as provided in subsection (2) aof this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or cantract of hire, expressed
or implied, oral or written, shall slect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the emplovyer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

ta} household and domestic employment;

(b) casual employment as defined 1in 39-71-116(3)
except employment of a volunteer under 67-2-105:

{(c) employment of members of an employer's family
dwelling in the employer's household:

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for brocker «r salesman services

performed under a license issued by the board of realty
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regulation, or for services as a direct seller engaged 1in
the sale of consumer products to customers primarily in the
home ;

{e} employment for which a rule of liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(£) any person performing services in return for aid
or sustenance only, except employment of a wvolunteer under
67-2-105;

(g) employment with any railroad engaged in interstate
commerce, except that railroad constructiaon work shall be
included in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
uniess the person 1is otherwise employed by a school
district.

(3) A sole preprietor or working member of a
partnership who holds himself ocut or considers himself an
independent <contracter and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty regulation, or for services as
a direct seller engaged in the sale of consumer products ta
customer§ primarily in the home must elect to be bound

personally and individually by the provisions of
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compensation plan No. 1, 2, or 3, but he may apply to the
division For an exemption from the Workers' Compensation Act
fEor himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from
obtaining benefits under this chapter. If the division
denies the application for exemption, the applicant may

contest the denial by petitioning for review of the decision

by an appeals referee in_ the manner provided for _in

39-51~1109. An applicant dissatisfied with the decision of

the appeals referee may appeal the decision in accordance

with the procedure established in 39-51-2403 and 39-51-2404.

{4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace 1s any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary eor permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such pldce of business or

property £for the purpose of carrying on his usual trade,
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business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.™

Néw SECTION, Section 7. Procedure for resolving
disputes regarding independent contractor status. (1) If an
individual, employer, or insurer has a dispute as to whether
an individual is an independent contractor or an employee as
defined in this chapter, any party may petition a department
of labor and industry appeals referee for résolution of the
dispute in accordance with 39-51-1109, and may appeal from a
decision of the appeals referee in the same manner as
prescribed in 39-51-2403 and 39-51-2404.

(2) If a <¢laimant and insurer have a dispute over
benefits and the dispute involves an issue of whether the
claimant is an independent contractor or employee as defined
in this chapter, either party may petition the workers'
compensation judge for resolution of the dispute in
accordance with 39-71-2905.

(3) Motwithstanding the provisions of subsection (1),
an individual may apply to the division for an exemption
from the Workers' Compensation Act in  accordance with

39-71-401.

_17-
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NEW SECTION, Section 8. Extension of authority. Any

existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisicons of this act.

NEW SECTION. Section 9. Codification instruction.

Section 7 is intended to be codified as an integral part of

Title 39, chapter 71, part 4, and the provisions oF Title

39, chapter 71, part 4, apply to section 7.
NEW SECTION. Section 10. Effective date. This act is
effective July 1, 1987,

—-End-
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BILL NO. _®&p
INTRODUCED BY H M/JLA

e
BY REQUEST OF THZ>DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A COMMON
DEFINITION FOR THE TERM "INDEPENDENT CONTRACTOR" FOR
PURPOSES OF THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION ACT; REVISING AND UNIFYING THE PROCEDURE FOR
DETERMINING AN INDIVIDUAL'S EMPLOYMENT STATUS AS AN
INDEPENDENT CONTRACTOR; AMENDING SECTIONS 39-51-201,
39-51-203, 39-51—310, 39-51-1109, 39-71-120, AND 39-71i-401,
MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As wused in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) “annual payroll" nmeans the tctal amount of wages
paid by an employer, regardless of the time of payment, for
employment daring a calendar year.

(2) "Base period" means the first four of the last
five completed calendar quarters immediately preceding the

first day of an individual's benefit year. However, in the

.case of a combined-wage claim pursuant to the arrangement

@una lagisiative Council
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approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four quarters of the last five
guarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

(3) “Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to his
unemployment.

{(4) “"Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new wvalid claim would
result in overlapping any gquarter of the base year of a
previously filed new claim, A subsequent benefit year may
not be established un;il the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period 1is the period

applicable under the unemployment law of the paying state.

-2- THIRD READING
SB-3/3
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(5) "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(6) “"Calendar guarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31,

(7) ™"Contributions"” means the money payments to the
state unemployment insurance fund required by this chapter
but does net include assessments under 39-51-404(4).

(8) “Department" means the department of labor and

industry provided for in Title 2, chapter 15, part 17.

(9) "Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any

partnership, assoclation, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1legal representative of a
deceased person which has or subsegquent to January 1, 1936,
had in its employ one or more individuals performing
services for it within this state, except as provided under
subsections (8) and (9) of 39-51i-203. All individuals
performing services within this state for any employing unit
which maintains two or more sepacrate establishments within
this state are considered to be employed by a single

employing unit for all the purposes of this chapter. Each

_3..
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individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
empleoyee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office” means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11) “FPund"” means the unemployment insurance £und
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be
paid.

(12) hGross misconduct”™ means a criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a

fellow employee or his employer.

_4_
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(13) "Hospital"™ means an institution which has been

licensed, certified, or approved by the state as a hospital.

(14) "“Independent contractor" means an individual wheo

renders service in the course of an occupation and:

{a) has been and will continue to be free from control

or direction over the performance of the services, both

under his contrack and in fact; and

{b) is engaged in an independently established trade

occupation, profession, or business.

t343(15) (a) “"Institution of higher education”, for the
purposes of this- part, means an educational institution
which:

(i} admits as regular students only individuals having
a certificate of gradvation from a high school or the
recognized equivalent of such a certificate;

(ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) providea an educaticnal program Ffor which it
awards a bachelor's or higher deqgree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized accupation; and

{iv) is a public or other nonprofit institution.

(b} Notwithstanding any of the foregoing provisions of
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thias subsection, all coclleqes and universities in this state
are institutions of higher education for purposes of this
part.

¢353(16) "State" includes, in addition to the states of
the United States of America, the District of Columbia,
Puerto Ricc, the Virgin Islands, and the Dominion of Canada.

+36%(17) "Unemployment insurance administration Eund”
means the unemployment insurance administration fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

+3#+(18) (a) "Wages" means all remuneration payable for
personal services, including coﬁmissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b)Y The term "wages" does not include:

(i) the amount of any payment made to or on behalf of
an employee by an employer on account of:

{(A) retirement;

(B) sickness or accident disability;

{C} medical and hospitalization expenses in connectian

with sickness or accident disability; or

_.6-
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{D) death;

(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

+308¥(19) “"Week" means a perfod of 7 consecutive
calendar days ending at midnight on Saturday.

+19%(20) An individual's "weekly benefit amount" means
the amount of benefits he would be entitled to receive for 1
week of total unemployment."

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined. (1) “Employment",
subject to other provisions of this section, means service
by an individual or by an officer o©of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

(2) {a) The term "employment" includes an individual's
entire service performed within or both within and without
this state if: R

(i) the service is localized in this state; or

(ii) the service is not localized in any state but some
of the service is performed in this state and:

{A) the base of operations or, if there is no base of
operations, then the place from which such service is

directed or controlled, is ina this state; or
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{B) the base of operations or place from which such
service is directed or controlled is not in any state in
which some part of the service is performed, but the
individual's residence is in this state.

(b) Service is considered to be localized within a
state if:

(i) the service is performed entirely within such
state; or

{ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the adividual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

{3) Service not covered under subsection {2) of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter.

(4) Service performed by an individual for wages is

_8_
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considered to be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
thats
tay-—suech-individuai-has-been-and-wilti-continue—to—-be
fres--from-controt-or-direction-osver—the-performance-of-such
services;-both—under-his-contract-and-in—-faces
thby-—such-merviece-is-either-outside-the-usuat-course-of
ehe-business—for-which-such-service--is—-perfarmed--cr--that
such--service--is~--performed--eutside—-of--atl-the-places-of
business—--of-—the-—-enterprise--for--which--such-~service——is
performeds—and
ter—-suech——individeat—-is-—cuatomarity--engaged——in—-an
independentiy-estabiished-trade;-occupationy-professions——er

business the individual is an independent contractor.

{5) The term "employment" includes service performed
after December 31, 1971, by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education located in thig state. The term "employment"
includes gservice performed after July 1, 1975, by all
individuals, including without limitations those individuals
who work for the state of Montana, its university, any of
its colleges, public schools, components or units thereof,

or any local government unit and one or more other states or

_9_
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their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

(6) The term "employment” includes service performed
after December 31, 1971, by an individual in the employ of a
religious, charitable, scieantific, literary, or educational
organization.

(7) (a) The term "employment" includes the service of
an individual! who 1is a citizen of the United States
performed cutside the United States, except in Canada, after
December 31, 1971, in the employ of an American employer,
other than service which is considered employment under the
provisions of subsection (2) of this section or the parallel
provisions of another state's law, if:

{i) the employer's principal place of business in the
United States is located in this state;

(ii) the employer has no place of business in the
United States, but:

(A} the employer is an individual who is a resident of
this state;

(B} the employer is a corporation which is organized
under the laws cf this state; or

(C) the employer 1is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is gfeater than the number who are residents of any

aother state; or

-10-
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{iii) none of the criteria of sections {7){a)(i) and
{7){a)(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individyal has
filed a claim for benefits based on such service under the
law of this state.

(b) An ‘“American employer", for purposes of this
subsection, means a person who is:

(1) an individual who is a resident of the United
States;

(ii) a partnership if two-thirds or more of the
partners are residents of the United States;

(iii) a trust if all of the trustees are residents of
the United States; or

(iv}) a corporation organized under the laws of the
United States or of any state.

{(8) Agricultural labor exempted under 39-51-204 is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $20,000 or
more in cash to workers for agricultural labor in any
quarter in the current or preceding calendar Year or employs
10 or more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employer is otherwise subject to the chapter

and has agricultural employment, all employees are covered
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under the chapter regardless of the amount of money
expended for agricultural purposes.

{9) Domestic service exempted under 39-51-204(1)(b) is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $1,000 or
more in cash for domestic service in any quarter during the
current or preceding calendar year. If an employer is
otherwise subject to the chapter and has domestic
employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes.”

Section 3. Sa2cticn 39-51-310, MCA, is amended toc read:

“39-51-310. Function of board. The board shall act in
a quasi-judieial capacity for the hearing of disputes
concerning the administration of Montana's unemployment

insurance laws and disputes arising under Title 3%, chapter

71, not concerning benefits, regarding whether an indiwvidual

is an employee or an independent contractor as defined in

that chapter.”
Section 4., Section 39-51-1109, MCA, is amended to

read:

*39-51-1109. Tax appeals. Any person aggrieved by any
decision, determination, or redetermination of the
department involving contribution 1liability, contribution

rate, application for refund, employment status, or the

-2~
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charging of benefit payments to employers making payment in
lieu of contributions is-entitled-to-a-review-in—accordance

with-Pitie-27-chapter-47-parts-6-and-7- may appeal to an

appeals referee within 10 days after notice of the decision

is mailed to that person's last-known address, except the

period for timely appeal may be extended by the referee upon

a showing of good cause. The decision of the appeals referee

and any appeal therefrom must be made in the same manner as

prescribed in 39-51-2403 and 39-51-2404."

Section 5. Section 39-71-120, MCA, is amended to read:

"39-71-120. Indebendent contractor defined. {1) An
"independent contractor™ is one who renders service in the
course of an occupaticn and:

t:¥{a) bhas been and will continue to be free from
control or direction over the performance of the services,
both under his contract and in fact; and

¢2¥{b) is engaged in an independently establighed
trade, occupation, profession, or business.

(2) An individual performing servicesa for remuneration

is considered to be an employee under this chapter unless

and until it is shown to the satisfaction of the department

of labor and industry or the division that the reguirements

of subsection (1) are met."

Section 6. Section 319-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments

_13_
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exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b) casual employment as defined in 39-71-116(3)
except employment of a volunteer under 67-2-105;

(c) enmployment of members of an employer's family
dwelling in the employer's household;

{d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services

performed wunder a license issued by the board of realty

-14-
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regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home;

(e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(f) any person performing services in return for aid
or sustenance only, except employment of a wvolunteer under
67-2-105;

(g) employment with any railroad engaged in interstate
commerce, except that railrcad construction work shall be
included in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed hy a school
district.

{3) A sole proprietor or working member of a
partnership who holds himself out or considers himself an
independent contracter and who 1is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty requlation, or for services as
a direct seller engaged in the sale of consumer products to
customers primarily in the home must elect to be bound

personally and individually by the provisions af

-15-
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compensation plan No. 1, 2, or 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the
applicaticn only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from

cbtaining benefits under this chapter, If the division

denies the application for exemption, the applicant may

contest the denial .y petitioning for review of the decision

by an appeals referee in the manner provided for in

39-51-1109. An applicant dissatisfied with the decision of

the appeals referee may appeal the decision in accordance

with the procedure established in 39-51-2403 and 39-51-2404.

(4) Each employer shall pest a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or

property for the purpose of carrying on his usual trade,
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business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly £ails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION. Section 7. Procedure for resolving
disputes regarding independent contractor status. (1) If an
individual, employer, or insurer has a dispute as to whether
an individual is an independent contractor or an employee as
defined in this chapter, any party may petition a department
of 1labor and industry appeals referee for resolution of the
dispute in accordance with 39-51-1109, and may appeal from a
decision of the appeals referee in the same manner as
prescribed in 39-51-2403 and 39-51-2404.

{2) If a claimant and insurer have a dispute over
benefits and the dispute involves an issue of whether the
claimant is an independent contractor or employee as defined
in this chapter, either party may petition the workers’
compensation judge for resolution of the dispute in
accordance with 39-71-2905.

(3) Notwithstanding the provisions of subsection (1},
an individual may apply to the division for an exemption
from the Workers' Compensation Act in accordance with

39-71-401.
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NEW SECTION. Section 8. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
ia extended to the provisicns of this act.

NEW SECTION. Section 9. Codification instruction.
Section 7 is intended ta be codified as an integral part of
Titie 3%, chapter 71, part 4, and the provisions of Title
39, chapter 71, part 4, apply to section 7.

NEW SECTION. Section 10. Effective date. This act is
effective July 1, 1987.

-End-
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SENATE BILL NO. 313
INTRODUCED BY BLAYLOCK

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “"AN ACT PROVIDING A COMMON
DEFINITION FOR THE TERM "INDEPENDENT CONTRACTOR®" FOR
PURPOSES OF THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'

COMPENSATION ACT; REVISING AND UNIFYING THE PROCEDURE FOR

DETERMINING AN INDIVIDUAL'S EMPLOYMENT STATUS AS AN

INDEPENDENT CONTRACTOR ; AMENDING SECTIONS 39-51~201,

39-51-203, 39-51-31¢, 39-51-1109, 39-71-120, AND 39-71-401,

MCA; AND PROVIDING AN EFFECTIVE DATE."

L ]

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As wused in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

{1} "Annual payroll” means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) . "Base period” means the first four of the last
five completed calendar quarters immediately preceding the
first day of an individual's benefit year, However, in the

case of a combined-wage claim pursuant to the arrangement

h Moncana Legistative Council
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approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116é or a similar
statute of another state or the United States, the base
period means the first four quarters of the 1last five
quarters preceding the disability if a c¢laim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

(3) “Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to his
unemployment.

(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit year may
fict be established until the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period

applicable under the unemployment law of the paying state.

-2- SE 313
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(5} "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(6) "Calendar quarter"” means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) ™Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

{B) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(%) “Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has or subsequent to January 1, 1936,
had in its employ one or more individuals performing
services for it within this state, except as provided under
subsections (8) and (9) of 39-51-203. All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within

this state are considered to be employed by a single

employing unit for all the purposes of this chapter. Each
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individual enmployed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purpeses of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
cffice or branch thereof operated by this state or
maintained as a part of a state-controlled aystem of public
employment offices or such other free public employment
cffices operated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11) "Fund* means the unemployment ingsurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be
paid.

{12) "Gross misconduct™ meanas a criminal act, other
than a violation of a motor vehicle traffic law, Eor which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a

fellow employee or his employer.
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{13} "Hospital" means an institutlion which has been
licensed, certified, or approved by the state as a hospital.

(14) "Independent contractor" means an individual who

renders gservice in the course of an occupation and:

(a) has been and will continue to be free from contrel

or direction over the performance of the services, both

under his contract and in fact; and

{b) 1is engaged in an independently established trade

occupation, profession, or business.

+144(15) (a) "Institution of higher education®, for the
purposes of this part, means an educational ingtitution
which:

{i) admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

(ii) is 1legally authorized in this state to provide a
program of education beyond high school;

{iii) provides an educaticnal program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

{(iv) is a public or other nonprofit institution.

{b} Notwithstanding any of the foregoing provisions of
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this subsection, all colleges and universities in this state
are institutions of higher education for purposes of this
part.

£35){16) "State" includes, in addition te the states of
the United States of BAmerica, the District of Columbia,
Puerto Rico, the Virgin Islands, and the Dominion of Canada.

€163{17) "Unemployment insurance administration fund"
means the unemployment insurance administration £fund
established by this chapter from which administrative
expenses under this chapter shall be paid.

+23¥3({18) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonusea, the
cash wvalue of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash wvalue of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

{b) The term "wages" does not include:

{i) the amount of any payment made to or on behalf of
an employee by an employer on account of;

(A} retirement;

(B) sickness or accident disability:

{C) medical and hospitalization expenses in connection

with sickness or accident disability; or

-6- S8 313
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(D) death;

(1l) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office,

t38¥(19) "Week" means a period of 7 consecutive
calendar days ending at midnight on Saturday.

t19¥(20) An individual's "weekly benefit amount” means
the amount of benefits he would be entitled to receive for 1
week of total unemployment."

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment deEined. {1) “"Employment",
subject to other provisions of this section, means service
by an individual or by an officer of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

(2) (a) The term “employment” includes an individual's
entire service performed within or both within and without
this state if:

(i} the service is localized in this state; or

{1i) the service is not localized in any state but some
of the service is performed in this state and:

(A) the base of operations or, if there is no base of
operations, then the place from which such service is

directed or controlled, is in this state; or
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(B) the bagse of operations or place Ffrom which such
service 1is directed or controlled is not in any state in
which some part of the service is performed, but the
individual's residence is in this state.

{b) Service is considered to be localized within a
state if:

(i} the service is performed entirely within such
state; or

{ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

{3) BService not covered under subsection (2) of this
section and performed entirely without this state with
respect to no part of which contributions are reguired and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject to this
chapter,

{(4) Service performed by an individual for wages is

-8- SB 313
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gonsidered to be employment gubject to this chapter wunless
and until it is shown to the satisfaction of the department
thates

tay-~such-individuai-has-been-and-will-continue--to--be
free-—Erom-control-or-direcrion-over-the-performance—of-auch
servicesy-beth-under-his-contrace-and-in-fact:

tby-—such-service-is-either-outside-the-usuat-course-of
the-businessa-for-which-such-service--is—performed--or~-chae
such—-service—is--performed--outside--of-~-ati-the-ptaces-of
business——of--the-—-enterprise——for--which--snch--service--is
performed;-and

tecy-—such--individuai-—is--customarily -engaged--in—-an
tndependentiy-estabtiashed-trader-cccupations-profession;——or

business the individual is an independent contractor.

(5) The term “employment™ includes service performed
after December 31, 1971, by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of thias state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education located in this state. The term "employment"
includes service performed after July 1, 1975, by all
individuals, including without limitations those individuals
who work for the state of Montana, its university, any of
its colleges, public schools, components or units thereof,

or any local government unit and one or more other states or
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their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

(6) The term "employment" includes service performed
after December 31, 1971, by an individual in the employ of a
religious, charitable, scientific, literary, or educational
organization.

(7) (a) The Lerm "employment” includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, after
December 31, 15971, in the employ of an American employer,
other than service which is considered employment under the
provisions of subsection (2) of this section or the parallel
proviasiona of another atate's law, if:

(i) the emplover's principal place of business in the
United States is located in this state;

(ii) the employer has no place of business in the
United States, but:

{A) the employer is an individual who is a resident of
this state;

IB) the employer is a corporation which is organized
under the laws of this state; or

(C} the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any

other state; or

-10- s$B 313
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(iii) none of the criteria of sections (7)(a)(i} and
(7)(a}(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

{b) An "American employer", for purposes of this
subsection, means a person who 1s:

{i) an individual who 1is a resident of the United
States;

(ii} a partnerghip if two-thirds or more of the
partners are residents of the United States;

(iii) a trusts if all of the trustees are residents of
the United States; or

(iv) a corporation organized under the laws of the
United States or of any state.

(8) Agricultural labor exempted under 39-51-204 is
conaidered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $20,000 or
more in cash to workers for agricultural labor in any
quarter in the current or preceding calendar year or employs
10 or more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year, If an employer is otherwise subject to the chapter

and has agricultural employment, all employees are covered
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under the chapter regardless of the amount o©of money
expended for agricultural purposes.

{9} Domestic service exempted under 39-51-204(1)(b) is
considered employment subject to this chapter effective
January 1, 1978, whenever the employing unit pays $1,000 or
more in cash for domestic service in any quarter during the
current or preceding calendar vyear. If an employer is
otherwise subject to the chapter and has domestic
employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes.”

Section 3. Section 39-51-310, MCA, is amendad to read:

"39~-51-310. Function of board. The board shall act in
a gquasi-judicial capacity for the hearing of disputes
concerning the administration of Montana‘s unemployment

insurance laws and disputes arising under Title 39, chapter

71, not concerning benefits, regarding whether an individual

is an employee or an _independent contractor as defined in

that chapter."
Section 4, Section 39-51-1109, MCA, 1is amended to

read:

"39-51-1109. Tax appeals. Any person aggrieved by any
decision, determination, or redetermination of the
department involving contribution Jliability, contribution

rate, application for refund, employment status, or the
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charging of benefit payments to employers making payment in
lieu of contributions is-entitied-te-a-review—-in-accerdance

with-Pitie-27-chapter—47-parts-6-and-7+ may appeal to an

appeals referee within 10 days after notice of the decision

is mailed to that person's last-known address., except the

period for timely appeal may be extended by the referee upon

a showing of good cause. The decision of the appeals referee

and any appeal- therefrom must be made in the same manner as

prescribed in 318-51-2403 and 39-51-2404."

Section 5., Section 39-71-120, MCA, is amended to read:

"39-71-120. Independent contractor defined. (1} An
"independent contractor" is one who renders service in the
course of an occupaticn and:

tt3¥(a) has been and will continue to be free from
control or direction over the performance of the services,
both under his contract and in fact; and

t2¥(b) is engaged in an independently established
trade, occupation, profession, or business.

(2) An individual performing services for remuneration

is considered to be an employee under this chapter unless

and-uneil-it-is-shown-ta-the-satisfaction-¢f-cthe-—-department

ef-—labor-and-industry-or-the-diviston-that the requirements

of subsection {1) are met."

Section 6. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
P
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exempted. (1) Except as provided in subsection (2} of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to zll employees as
defined in 39-71-118. An employer who has any employee in
service under any appeintment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
emplayee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

{a) household and domestic employment;

(b} casual employment as defined 1in 39-71-116(3)
except employment of a volunteer under 67-2-105;

(c) employment of members of an employer's family
dwelling in the employer's household;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services

performed under a license issued by the board of realty
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regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

(e) employment for which a rule of liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(E) any person performing services in return for aid
or sustenance only, except employment of a volunteer under
67-2-105;

{g) employment wikth any railroad engaged in interstate
commerce, except that railroad construction work shall be
included in and subject to the provisions of this chapter;

{h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district.

(3) A sole proprietor or working member of a
partnership who holds himself out or considers himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty regulation, or for services as
a direct seller engaged in the sale of consumer products to
customers primarily in the home must elect to be bound

personally and individually by the provisions of
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compensation plan No. 1, 2, er 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself. The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from

cbtaining benefits under this chapter. If the division

denies the application for exemption, the applicant may

contest the denial by petitioning for review of the decision

by an appeals referee in the manner provided for in

39-51-1109. An applicant dissatisfied with the decision of

the appeals referee may appeal the decision in _accordance

with the procedure established in 39-51-2403 and 39-51-2404.

(4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation 1insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or

property for the purpese of carrying on his usual trade,

~16- SB 3113
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business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the diviaion. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection i3 subject to a $50 fivne for each citation.”

NEW SECTION. Section 7. Procedure for resolving
disputes regarding independent contracteor status. (1) If an
individual, emplover, or insurer has a dispute as tec whether
an individual is an independent contractor or an employee as
defined in this chapter, any party may petition a department
cf labor and industry appeals referee for resolution of the
dispute in accordance with 39-51-1109, and may appeal from a
decision of the appeals referee in the same manner as
prescribed in 29-51-2403 and 39-51-2404.

(2) If a claimant and insurer have a dispute over
benefits and the dispute involves an issue o©f whether the
claimant is an independent contractor or employee as defined
in this chapter, either party may petition the workers'
compensation Jjudge for resolution of the dispute in
accordance with 39-71-2905.

{3) Notwithstanding the provisions of subsection (1),
an individual may apply to the division for an exemption
from the Workers' Compensation Act in  accordance with

39-71-401.
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REW SECTION. Section 8. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisiona of this act
is extended to the provisions of this act.

NEW _SECTION. Section 9. Codification instruction.
Section 7 is intended to be codified as an integral part of
Title 39, chapter 71, part 4, and the provisions of Title
35, chapter 71, part 4, apply to section 7.

NEW SECTION. Section 10. Effective date. This act is
effective July 1, 1987.

~End-
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