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~BILLNO.~ 
INTRODUCED BY~ i&d.q 
BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED' "AN ACT TO PRESCRIBE THE 

STATUTE OF LIMITATIONS FOR CIVIL AND ADMINISTRATIVE ACTIONS 

BROUGHT PURSUANT TO THE SECURITIES ACT OF MONTANA; AMENDING 

SECTIONS 30-10-305 AND 30-10-307, MCA; AND PROVIDING A 

RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA' 

Section 1. Section 30-10-305, MCA, is amended to read: 

"30-10-305. Injunctions and otner remedies 

limitations on actions. (1) Wi'lene,.er- .!._fit appears to the 

commissioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any provision of parts l through 3 ~f this chapter or any 

rule or order hereunder, he may in his discretion: 

(" I issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that rem~i.l.ns ::-:. 

effect ~ntil 10 day~ after the hearing on the allegatio11~ 

conta1ned in the cease and desist order is held or that 

~""' '"9'""" '"""" 
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becomes final if the person to whom notice is addressed does 

not request a hearing ~ithin 15 days after receipt of the 

notice; or 

(b) without the issuance of a cease and desist order, 

bring an action in any court of competent jurisdiction to 

enJOin any such acts or practices and to enforce compliance 

with parts 1 through 3 of this chapter or any rule or order 

hereunder. Upon a proper showing, a permanent or temporary 

injunction, restraining order, or writ of mandamus shall be 

granted and a receiver or conservator may be appointed for 

the defendant or the defendant's assets. The commissioner 

may not be required to post a bond. If the commissioner 

prevails, he is entitled to reasonable attorneys' fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civil, 

determining tha~ a person has violated parts 1 through 3 of 

this chapter in an action brought by the commissioner for 

such violation, other tnan a consent judgment or decree 

entered before trial, is prima facie evidence against that 

person in an action brought against him under 30-10-307. 

(3) The commissioner may, after g:ving reas·:mable 

notice and a.n opportunity for a hearing under this section, 

impcse a fine not to exceed $5,000 per violation upon a 

person found t~ have engaged 1n any act or pract1ce 

constituting a violation of any provision ot parts 1 through 

-2- INTRODUCED BILL 
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3 of this chapter or any rule or order issued under parts 1 

through of this chapter. The fine is i~ addition to all 

other penalties imposed by the laws of this state and must 

be collected by the comm.1ssioner in the name of t.!',e state of 

Montana and deposited ln the general fund. Imposition of ar1 

fine under t~is suDsection is an order from which an app~ _l 

may be taken pursuant to 30-10-308. If any person fails ,Q 

pay a fine ~eferred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of such 

person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Fallure of 

the person to pay a fine also constitutes a forfeiture of 

his right to do business in this state under parts 1 through 

3 of this chapter. 

( 4) (a) No administrative or civil action may __ ~ 

maintained by the commissioner u~der this section to enforce 

any liabil1ty founded on a violation of 30-10-201 through 

30-10-205 unless it 

violation occurs. 

is brought wit~in 2 years after the 

{b) No administrative or civil action may be 

maintained by the commissioner under this ?ection to enforce 

any liability founded on a violation of parts 1 through 3 of 

thi~ chapter or any rule or order issued thereunder, except 

30-10-201 through 30-10-205, unless it is Dr?ught within 

years after discovery by the commissioner or his s~aff of 
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the facts constituting the violation. 

(C) In no event ~an actio_!) be mainta.:.;1~~ under this 

section to enf_'?_rce anv liat:>ilLty founded o_~ __ __§__ violati.cn __ .-:2i 

parts l throu~~--- this chapter_ or any rule or o~de_r_ 

issued thereunder ~nless it 15 brought withi:' 5 years after 

the transactton on whlch t~e act1on 1S based." 

Section 2. Section 30-10-307, MCA, lS dmended to read: 

"30-10-307. Civil .:..1dbiiities lj,_mitar.1ons on 

actions. (l} Any persor1 who offers or sells a security 1n 

violation of any provisions of 30-10-202 through 30-10-205 

or offers or sells a security by means of fraud or 

misrepresentation is liable to tt1e person ouy1ng ::he 

security from him, who may sue e1ther at law or in equity to 

recover the consideration paid for the security, together 

with interest at 10% per annum from the date o( payment, 

costs, and reasonable attorneys' fees, less r.he amount at 

any income received on the security, upon the tender of ~he 

security, or for damaqes if he no longer owns the securlty. 

Damages are the amount that would be recoverable upon a 

tender less: 

(a) the value of the security when the buyer disposed 

of it; and 

(b) interest at 10% per annum from the date of 

dlspo.sition. 

( 2) Every person who directly or indirectly controls a 

-4-
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seller liable under subsection (1), every partner, officer, 

or director (or person occupying a similar !:itatus or 

performing similar functions) or employee of !:iUCh a seller, 

and every broker-dealer or salesman who participates or 

materially aids in the sale is liable JOintly and severally 

with and to the same extent as the seller 1f the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the Eacts by reason of which the 

liability is alleged to exist. There shall be contribution 

among the several persons so liable. 

(3) Any tender specified in this sectron may be made 

at any time before entry of judgment. A cause of action 

under this statute survLves the death of any person who 

might have been a plaintiff or a defendant. No person may 

sue under this section: 

(a) if the buyer has received a written offer, at a 

time when he owned the security, to refund the consideration 

paid, together with interest at lOt per ann~m from the date 

of payment, less the amount of any income received on the 

security and he failed ~o accept the offer within 30 days of 

1ts receipti or 

(b) if the buyer has received a wriLten offer at a 

t 1 ;ne when he did not own the security in the amo11nt that 

would ne recoverable under suosect1cn ': }_ i upon a :ender 

less: 
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( i) the value of the security when the buyer disposed 

of it; and 

{ii) interest al 

disposition. 

10% per annum from the date ot 

( 4) No person who has made or engaged 1n the 

performance of any contract in violation of any provision of 

parts 1 through 3 of this chapter or any rule or order 

hereunder or who has acquired any purported right under any 

such contract with knowledge of the facts by reason of which 

its making or performance was in violation may base any suit 

on the contract. Any condition, st~p:.1lation, or provision 

binding any person acqu1r1ng any security to waive 

compliance with any provisicn cf ?arts 1 through 3 of this 

chapter or any rule or order ~ereunder is void as against 

public policy and in the p~o!ic interest. 

{5) (a) No action may be maintained under this section 

to enforce any ~idbility founded on a violat1on ~f J0-10-202 

unless it is brought witnin years after the violation 

occurs. 

(b) No action may be maintained under this section to 

enfcrce any liability founded 8n fraud or misrepresentation 

unless 1 t is brought within 2 years after discovery of the 

fraud or misreprese:1tati..::>n on whic:-1 the llabJ...L.itv is Ecunc1e~ 

~r after sucrt discovery snGuid na•;e ceen made nv the 

exercise of reasonable diligence. 

-5-
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(c) In no event may an action be mair.tained under this 

section to enforce any liability founded on fraud or 

misrepresentation unless it is brought w1th1n 5 years aEter 

the transaction on which ~he action is based." . -·~------·------ -- -----

5 NEW SECTION. Secticn 3. Excension of authority. Any 

6 existing authority of the securities conunlSSloner to ldK.t; 

7 rules on the subject cf the provisions of this a~t is 

8 extended to the provisions of this act. 

9 NEW SECT ION. Section 4. Applicability. Sections l and 

10 2 apply retroactively, wichin the meaning of 1-2-109, to a 

11 securities transaction occurring prior to the effective date 

12 of this act for which no action has been commenced within 

13 year from the effective date of this act. 

14 NEW SECTION. Section 5. Effective date. This act is 

15 effective on passage and approval. 

-End-
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SENATE BILL NO. 299 

APPROVED BY COMM. ON 
BUSINESS & INDUSTRY 

INTRODUCED B¥ ME¥ER, WALLIN 

BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PRESCRIBE THE 

STATUTE OF LIMITATIONS FOR CIVIL AND ADMINISTRATIVE ACTIONS 

BROUGHT PURSUANT TO THE SECURITIES ACT OF MONTANA; AMENDING 

SECTIONS 30-10-305 AND 30-10-307, MCA; AND PROVIDING A 

RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE 

DATE.'' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-305, MCA, is amended to read: 

"30-10-305. Injunctions and other remedies 

limitations on actions. (1) W~eneve~ If it appears to the 

commissioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any provision of parts 1 through 3 of th~s chapter or any 

rule or order hereunder, he may in his discretion: 

(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that remains in 

effect until 10 days after the hearing on the allegations 

contained in the cease and desist order is held or that 
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becomes final if the person to whom notice is addressed does 

not request a hearing within 15 days after receipt of the 

notice; or 

lb) without the issuance of a cease and desist order, 

bring an action in any court of competent jurisdiction to 

enjoin any such acts or practices and to enforce compliance 

with parts 1 through 3 of this chapter or any rule or order 

hereunder. Upon a proper showing, a permanent or temporary 

injunction, restraining order, or writ of mandamus shall be 

granted and a receiver or conservator mgy be appoin~ed for 

the defendant or the defendant's assets. The commissioner 

may not be required to post a bond. If the commissioner 

prevails, he is entitled to reasonable attorneys' fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civil, 

determining that a person has violated parts 1 through 3 of 

this chapter in an action brought. by the conunissioner for 

such violation, other than a consent judgment or decree 

entered before trial, is prima facie evidence against that 

person in an action brotight against him under 30-10-307. 

(3) The commissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

impose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in dny dct or pract~ce 

constituting a violation of any provisio11 of parts 1 through 

-2- SB 299 
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3 of this chapter or any rule or order issued under parts l 

through 3 of this chapter. The fine is in addition to all 

other penalties imposed by the laws of this state and must 

be collected by the commissioner in the name of the state of 

Montana and deposited in the general fund. Imposition of any 

fine under this subsection is an order from which an appeal 

may be taken pursuant to 30-10-308. If any person fails to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of such 

person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his right to do business in this state under parts 1 through 

3 of this chapter. 

(4) (a} No _?~~inistrative or civil action may be 

maintain~d by the commissioner under this section to enforce 

any liability founded on a violation of 30-10-201 through 

30-10-205 UJ!_!_~ss it is brought within 2 y~_~rs after the 

violation occurs. 

{b) No administrative or civil action may be 

maintained by the commissioner under this section to enforce 

any liability founded on a violation of_parts 1 through 3 of 

this chapter or any rule or order issued thereunder, ex~~~ 

30-10-201 through 30-10-205, unless it is brought within 2 

y~~rs after discovery by the commissioner or his staff of 
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the facts_constitutinq the yiolation. 

(c) In no event may an acti~n be maintained under this 

section to enforce any li~bility founded on a violati~-~ 

parts through 3_ __ Q__f__ thi~_~_!"!~_ter _Q____!:___ any rule or order 

issued thereunder unl~ss __ ~__!. ts br~g_b__t;__wit_tlin 5 years after 

the transaction on which the action is _!?as~~" 

Section 2. Section 30-10-307, MCA, is amended to read: 

~30-10-307. Civil liabilities limitations on 

acti~. {1) Any person who offer::;; or sells a security 1n 

violation of any provision~ of 30-10-202 through 30-10-205 

or offers or sells a sec11rity by means of fraud or 

misrepresentation is liable Lo the per~on buying the 

security from him, who may sue either at law or in equity to 

recover the consideration paid for the security, together 

with interest at 10% per annum from the date of payment, 

costs, and reasonable attorneys' fees, less the amount of 

any income received on the security, upon the tender of the 

security, or for damages if he no longer cwns the security. 

Damages are the amount that would be recoverable upon a 

tender less: 

(a) · the value of the security when the buyer disposed 

of it; and 

(b) interest at 10% per annum from the date of 

disposition. 

(2) Every person who directly or indirectly controls a 

-4- SB 299 
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seller liable under subsection (1), every partner, officer, 

or director (or person occupying a similar status or 

performing similar functions) or employee of such a seller, 

and every broker-dealer or salesman who participates or 

materially aids in the sale is liable jointly and severally 

with and to the same extent as the seller if the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facts by reason of which the 

liability is alleged to exist. There shall be contribution 

among the several persons so liable. 

(3) Any tender specified in this section may be made 

at any time before entry of judgment. A cause of action 

under this statute survives the death of any person who 

might hav~ been a plaintiff or a defendant. No person may 

sue under this section: 

(a) if the buyer has received a written offer, at a 

time when he owned the security, to refund the consideration 

paid, together with interest at 10% per annum from the date 

of payment, less the amount of any income received on the 

security and he failed to accept the offer within 30 days of 

its receipt; or 

(b) if the buyer has received a written offer at a 

time when he did not own the security in the amount that 

would be recoverable under subsection (1) upon a tender 

less: 

-5- SB 299 
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(i) the value of the security when the buyer disposed 

of it~ and 

(ii) interest at 10% per ann11m from the date of 

disposition. 

14) No person who has made or engaged in the 

performance of any contract in violation of any provision of 

parts 1 through 3 of this chapter or any rule or order 

hereunder or who has acquired any purported right under any 

such contract with knowledge of the facts by reason of which 

its making or performance was in violation may b~se any suit 

on the contract. Any conditiOJl, stiptllatiorl, or provision 

binding any person acquiring any security to waive 

compliance with any provision of pdrts 1 through 3 of this 

chapter or any rule or order hereunder is void as against 

public policy and in the public interest. 

(5) (a) ~o action m~_!:n~.'__!_f@.j~.t~~-0ed_ under this _sectio~ 

to enfocce _any liability foundecl~_n __ a viola!l..~ ?__f__l_O-!.Q-_?~ 

unless it is brought within 

occurs. 

y~a r_§_ __ ~~ r ____ ~~-~!~la t ion 

(b) No action may be mainlained_un~r .!_bi...§__::;ec_t_ion to 

enforce any liability found~~~.!...£.9~ or ____ ~~-~~ep_~~-~ntat~on 

unl~_ss it is brought within 7. yeur.~~f_t:_~r g_~_§S"_QVPry __2I....._!he 

fraud or misrepr~~~ntati_~_n .:~ .. ~h_l!.?_b_th':' -~-id_?_i _ _li_!:}' :~founde~_ 

or~_te~ suct:!._ __ ~!~-~~Yt:T.Y._~?.!?_~~Ld have bc-L'n ffi:J-9':'. __ by ___ !_!1_~ 

exercise of reasor~~2~ -~J..lJ.genc:~ 

-6- SB 299 
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1 (c) In no event may an action be maintained under this 

2 section to enforce any liability founded on fraud or 

3 misrepresentation unless it is brought within 5 years after 

4 the transaction on which the action is based." 

5 NEW SECTION. Section 3. Extension of authority. Any 

6 existing authority of the securities commissioner to make 

7 rules on the subject of the provisions of this act is 

8 extended to the provisions of this act. 

9 NEW SECTION. Section 4. Applicability. Sections 1 and 

10 2 apply retroactively, within the meaning of 1-2-109, to a 

11 securities transaction occurring prior to the effective date 

12 of this act for which no action has been commenced within ! 

13 year from the effective date of this act. 

14 NEW SECTION. Section 5. Effective date. This act is 

15 effective on passage and approval. 

-End-

-7- SB 299 
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SENATE BILL NO. 299 

INTRODUCED BY MEYER, MALLIN 

BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO PRESCRIBE THE 

STATUTE OF LIMITATIONS FOR CIVIL AND ADMINISTRATIVE ACTIONS 

BROUGHT PURSUANT TO THE SECURITIES ACT OF MONTANA; AMENDING 

SECTIONS 30-10-305 AND 30-10-307, MCA; AND PROVIDING A 

RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-305, MCA, is amended to read; 

"30-10-305. Injunctions and other remedies 

limitations on actions. (1) Whene•er If it appears to the 

commissioner that any person has engaged or is about to 

en9a9e in any act or practice constituting a violation of 

any provision of parts 1 through 3 of this chapter or any 

rule or order hereunder, he may in his discretion: 

,(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that remains in 

effect until 10 days after the hearing on the allegations 

contained in the cease and desist order is held or that 
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becomes final if the person to whom notice is addressed does 

not request a hearinq within 15 days after receipt of the 

notice; or 

(b) without the issuance of a cease and desist order, 

bring an action in any court of competent jurisdiction to 

enjoin any such acts or practices and to enforce compliance 

with parts 1 through 3 of this chapter or any rule or order 

hereunder. Upon a proper showing, a permanent or temporary 

injunction, restraining order, or writ of mandamus shall be 

granted and a receiver or conservator may be appointed for 

the defendant or the defendant's assets. The commissioner 

may not be required to post a bond. If the commissioner 

prevails, he is entitled to reasonable attorneys• fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civil, 

determining that a person has violated parts 1 through 3 of 

this chapter in an action brought by the commissioner for 

such violation, other than a consent judgment or decree 

entered befo~e t~ial, is prima facie evidence against that 

person in an action brought against him under 30-10-307. 

(3) The commissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

impose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of parts through 

-2- SB 299 
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3 of this chapter or any rule or order issued under parts 1 

through 3 of this chapter. The fine is in addition to all 

other penalties imposed by the laws of this state and must 

be collected by the commissioner in the name of the state of 

Montana and deposited in the general fund. Imposition of any 

fine under this subsection is an order from which an appeal 

may be taken pursuant to 30-10-308. If any person fails to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of such 

person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his right to do business in this state under parts 1 through 

3 of this chapter. 

(4) (a) No administrative or civil action may be 

maintained by the commissioner under this section to enforce 

any liability founded on a violation of 30-10-201 through 

30-10-205 unless it is brought within 2 years after the 

violation occurs. 

(b) No administrative or civil action may be 

aalntained by the commissioner under this section to enforce 

any liability founded on a violation of parts 1 through 3 of 

this chapter or any rule or order i•sued thereunder, except 

30-10-201 through 30-10-205, unless it is brought within 2 

years after discovery by the com.issioner or his staff of 

-]- sa 299 
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the facts constituting the violation. 

(c) In no event may an action be maintained under this 

section to enforce any liability founded on a violation of 

parts 1 through 3 of this chapter or any rule or order 

issued thereunder unless !t is brought within 5 years after 

the transaction on which the action is based." 

Section 2. Section 30-10-307, MCA, is amended to read: 

"30-10-307. Civil liabilities 1 imitations on 

actions. (l) Any person who offers or sells a security in 

violation of any provisions of 30-l0-202 through 30-10-205 

or offers or sells a security by means of fraud or 

misrepresentation is liable to the person buying the 

security from him, who may sue either at law or in equity to 

recover the consideration paid for the security, together 

with interest at 10\ per annum from the date of payment, 

costs, and reasonable attorneys' fees, less the amount of 

any income received on the security, upon the tender of the 

security, or for damages if he no longer owns the security~ 

Damages are the amount that would be recoverable upon a 

tender less: 

(a) the value of the security when the buyer disposed 

of itJ and 

(b) interest at 10\ per annum from the date of 

disposition. 

(2) Every person who directly or indirectly controls a 
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sell@r liable under subsection (1), every partner, officer, 

or director (or person occupying a similar status or 

performing similar functions) or employee of such a seller, 

and every broker-dealer or salesman who participates or 

materially aids in the sale is liable jointly and severally 

with and to the same extent as the seller if the nonseller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facts by reason of which the 

liability is alleged to exist. There shall be contribution 

among the several persons so liabl~. 

(3) Any tender specified in this section may be made 

at any time before entry of judgment. A cause of action 

under this statute survives the death of any person who 

might have been a plaintiff or a defendant. No person may 

sue under this section: 

(a) if the buyer has received a written offer, at a 

time when he owned the security, to refund the consideration 

paid, together with interest at 10\ per annum from the date 

of payment, less the amount of any income received on the 

security and he failed to accept the offer within 30 days of 

its receiptJ or 

(b) if the buyer has received a written offer at a 

time when he did not own the S,f!curity in the amount that 

would be recoverable under subseCtion (l) upon a tender 

less: 
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(i) the value of the security when the buyer disposed 

of it; and 

(ii) interest at 10\ per annum from the date of 

disposition. 

( 4) No person who has made or engaged in the 

performance of any contract in violation of any provision of 

parts 1 through 3 of this chapter or any rule or order 

hereunder or who has acquired any purported right under any 

such contract with knowledge of the facts by reason of which 

its making or performance was in violation may base any suit 

on the contract. Any condition, stipulation, or provision 

binding any person acquiring any security to waive 

compliance with any provision of parts 1 through 3 of this 

chapter or any rule or order hereunder is void as against 

public policy and in the puQlic interest. 

(5) (a) No action may be maintained under this section 

to_ enforce any liability founded on a violation of 30-10-202 

unless it is brought within 2 years after the violation 

occurs. 

(b) No action may be maintained unde! this section to 

enforce any liability founded on fraud or misrepresentation 

unless it is brought within _2 _ _y~~~~---~-~t~-~ ~~--~c~very of the 

fraud or misrepresentation on which the l~ability is founded 

or after such discov_~_!"Y __ _____§_b_ould hav!~~!?een !!1-~~-~ _ ~~ 

ex~rcise of reasonable diligence. 
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1 (C) In no event may an action be .aintalned under this 

2 section to enforce any liability founded on fraud or 

3 misrepresentation unless it is brought within 5 years after 

4 the transaction on which the action is based." 

5 NEW SECTION. Section 3. Extension ot authority. Any 

6 existin9 authority of the securities coamissioner to make 

7 rules on the subject of the provisions of this act is 

8 extended to the provisions of this act. 

9 NEW SECTION. Section 4. Applicability. Sections 1 and 

10 2 apply retroactively, within the meaning of 1-2-109, to a 

11 securities transaction occurring prior to the effective date 

12 of this act for which no action has been commenced within ! 

13 year from the effective date of this act. 

14 NEW SECTION. Section 5. Effective date. This act is 

15 effective on passage and approval. 

-End-
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SENATE BILL MO. 299 

INTRODUCED BY IIEYER, WALLIN 

BY RBQUEST Of' TilE STATE AODITOR AND SECURITIES COMMISSIOIIIUt 

A BILL f'OR AN ACT ENTITLED: "AN ACT TO PRESCRIBE THE 

STATUTE Of' LIMITATIONS FOR CIVIL AND ADMINISTRATIVE ACTIONS 

BR<XIGBT PURSUANT TO THE SECURITIES ACT OF MONTANA• AMENDING 

SECTIONS 30-10-lOS AND l0-10-307, NCA, AND PROVIDING A 

RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE 

DATE ... 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-305, MCA, is amended to ~ead: 

"30-10-305. Injunctions and other re .. edies 

1i•itations on actions. (1) Whene•er If it appears to the 

ca.alssioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any provision of parta 1 through 3 of this chapter or any 

rule or order hereunder, he may in his discretion: 

~t•) iaaue an order directinq the person to cease and 

de•l•t fr~ continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a te~porary order pending the hearing that r~mains in 

effect until 10 days after the hearing on the allegations 

contained in the cease and desist order is held or that 
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becoaes final if the person to whom notice la addressed does 

not request a hearing within 15 days after receipt of the 

notice; or 

(b) without the issuance of a cease and desist orderr 

bring an action in any court of competent jurisdiction to 

enjoin any such acts or practices and to enforce compliance 

with parts 1 through l of this chapter or any rule or order 

hereunder. Upon a proper showing, a permanent or temporary 

injunction, restraining order, or writ of mandamus shall be 

granted and a receiver or conservator may be appointed for 

the defendant or the defendant's assets. The commissioner 

may not be required to post a bond. If the commissioner 

prevails, he is entitled to reasonable attorneys' fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civllr 

determining that a person has violated parts 1 through J of 

this chapter in an action brought by the commissioner for 

such violationr other than a consent judgment or decree 

entered before trial, is prima facie evidence against that 

person in an action brought against him under J0-10-307. 

(3) The conmissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

impose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of parts 1 through 
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3 of this chapte~ or any rule or order issued under parts 1 

through 3 of this chapter. The fine is in addition to all 

other penalties imposed by the lava of this state and must 

be collected by the ca.missioner in the name of the state of 

Montana and deposited in the general fund. I•positlon of any 

fine under this subsection is an order froa which an appeal 

may be taken pursuant to l0-10-308. If any person falls to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of such 

person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his right to do business in this state under parts 1 through 

3 of this chapter. 

{4) {a) No administrative or civil action say be 

maintained by the commissioner under this S@Ction to enforce 

any liability founded on a violation of 30-10-201 thro~~ 

30-10-205 unless it is brought within 2 y~ars after the 

violation occurs. 

Jb) No adMinistrative or civil action .ay be 

.. lftt81ned by the ca..lssioner under this section to enforce 

any liability founded on a violation of parts 1 through 3 of 

this chapter or any rule or order issued thereunder, except 

30-10-201 through l0-10-205, unless it is brought within 2 

years after discovery by the com.issioner or his staff of 

-]- SB 299 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0299/02 

the facts constituting the violation. 

lei In no event may an action be aain~ained under this 

section to enforce ~ny liability founded on a violation of 

parts 1 through J of this ch~ter or "_any rule or order 

issued ther~under unless it is brought within 5 years after 

the transaction on which the action is based.M 

section 2. Section 30-10-307, MCA, is ~mended to read: 

"30-10-307. Civil liabilities li•itations on 

actions. (1) Any person who offers or sells a security in 

violation of any provisions of 30-10-202 through 30-10-205 

or offers or sells a security by means of fraud or 

misrepresentation is liable to the person buying the 

security from him, who may sue either at lav or in equity to 

recover the consideration paid for the security, together 

with interest at lOt per annum from the date of paY8ent, 

coats, and reasonable attorneys' fees, less the a•ount of 

any income received on the security, upon the tender of the 

security, or for damages if he no longer owns the security. 

Damages are the amount that would be recoverable upon a 

tender less: 

(a) the value of the security when the buyer disposed 

of it; and 

(b) interest at 10' per annum from the date of 

disposition. 

(2) Every person who directly or indirectly controls a 

-4- SB 299 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

88 0299/02 

selle~ liable under subsection tl), every partner, officer, 

or director (or person occupying a siallar status or 

perforalng similar functional or e.ployee of such a seller, 

and every broker-dealer or aales .. n who participates or 

aaterially aids in the sale is liable jointly and severally 

with and to the sa•e extent as the seller if the nonaeller 

knew, or in the exercise of reasonable care could have 

known, of the existence of the facta by reason of which the 

liability is alleged to exist. There shall be contribution 

among the several persona so liable. 

(3) Any tender specified in this section May be eade 

at any tiae before entry of judgment. A cause of action 

under this statute survives the death of any person who 

might have been a plaintiff or a defendant. No person may 

sue under this section: 

(a) if the buyer has received a written offer, at a 

ti.e when he owned the security, to refund the consideration 

paid, together with interest at 10\ per annu• fraN the date 

of pay.ent, lese the amount of any inco•e received on the 

.. ca~lty and he failed to accept the offer within 30 days of 

lt• receipt; or 

(b) if the buyer has received a written offer at a 

ti.e vhen he did not own the security in the amount that 

would be recoverable under subsection (1) upon a tender 

less: 
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(i) the value of the security when the buyer disposed 

of it; and 

(ii) interest at 10\ per annum from the date of 

disposition. 

(4) NO person who has made or engaged in the 

performance of any contract in violation of any provision of 

parts 1 through 3 of this chapter or any rule or order 

hereunder or who has acquired any purported right under any 

such contract with knowledge of the facts by reason of which 

its aaking or performance was in violation may base any suit 

on the contract. Any condition, stipulation, or provision 

binding any person acquiring any security to waive 

coapliance with any provision of parts 1 through 3 of this 

chapter or any rule or order hereunder is void as against 

public policy and in the public intecest. 

~a) No action may be maintained under this section 

to enforce any liability found@d on ~ violation of 30-10-202 

unless it is brought within 2 years ~fter the violation 

occurs • 

(b) No action .. Y be maintained under this section to 

enforce any liability founded on fraud or misrepresentation 

unless it is brought within 2 years after discovery of the 

fraud or misrepresentation on which the liability is founded 

or after such discovery should ha~e ~-~ade by the 

exercise of reasona~le diligence. 
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(c) In no event -ay an action be .. tntained under this 

2 section to enforce any liability founded on fraud or 

3 misrepresentation unless it is brought within 5 years after 

4 the transaction on which the action is based.w 

5 NEW SECTION. Section 3. Extension of authority. Any 

6 existinq authority of the securities commissioner to make 

7 rules on the subject of the provisions of this act is 

8 extended to the provisions of this act. 

9 NEW SECTION. Section •· Applicability. Sections 1 and 

10 2 apply retroactively, within the meaning of 1-2-109. to a 

11 securities transaction occurrin9 prior to the effective date 

12 of this act for which no action has been commenced within ! 

13 year from the effective date of this act. 

14 NEW SECTION. Section 5. Effective date. This act is 

15 effective on passa9e and app~oval. 

-End-
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