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A Bzm. FOR AN ACT ENTITLED: “AN ACT TO REVISE THE STREAM
ACCESS LAW TO REMOVE PROVISIONS DECLARED UNCONSTITUTIONAL:
AMENDING SECTIONS 23-2-301, 23-2-302, AND 23-2-311, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE, "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 23-2-301, MCA, is amended to read:
“23-2-301. Definitjons. For purposes of this part, the

following definitions apply:

(1) "Barrier™ means an artificial obstruction located
in or over a water body, restricting passage on or through
the water, which totally or effectively obstructs the
recreational use of the surface water at the time of use. A
barrier may include but is not limited to a bridge or fence
or any other manmade obstacle to the natural flow of water,

{2) "Claas I waters" means surface waters, other than
lakes, that:

{a) lie within the officially recorded federal
government survey meander lines thereof;

{b) flow over lands that have been judicially
determined to be owned by the state by reason of application

of the federal navigability test for state streambed

IQSégyuuvunwanmnw

L7- N - R - N A L S B

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LE 0702701

ownership;

{c) are or have been capable of supperting the
following commercial activities: log floating,
transportation of furs and skins, shipping, commercial
guiding using multiperson watercraft, public trapasportation,
or the transportation of merchandise, as these activities
have been defined by published judicial opinion as of April
19, 1985; or

(d) are or have been capable of supporting commercial
activity within the meaning of the federal navigability test
for state streambed ownership.

(3) "Class II waters"™ means all surface waterg that
are not class I waters, except lakes.

{4) "Commission" means the fish and game commission
provided for in 2-15-3402.

{S5) "Department" means the department of fish,
wildlife, and parks provided for in 2-15-3401.

{6) “Diverted away from a natural water body"” means a
diversion of surface water through a manmade water
conveyance gystem, including but not limited to:

(a) an irrigation or drainage canal or ditch;

(b) an industrial, municipal, or domestic water
system, excluding the lake, stream, or reservoir from which

the system obtains water;

{c¢} a flood control channel; or

-2- INTRODUCED BILL
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(d) a hydropower inlet and discharge facility.

{7) "Lake" means a body of water where the surface
water is retained by either natural or artificial means and
the natural flow of water is substantially impeded.

(8) "Occupied dwelling™ means a building used For a
human dwelling at least once a year.

{9) "Ordinary high-water mark” means the line that
water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area below the 1line from the area above it.
Characteristics of the area below the line include, when
appropriate, but are not limited to deprivation of the scil
of substantially all terrestrial vegetation and destruction
of its agricultural vegetative value. a flood plain
adjacent to surface waters is not considered to lie within
the surface waters' high-water marks.

{10) "Recreational use" means with respect to surface

waters, uniess otherwise prohibited or requlated by law:

fishing, huntingy swimming, floating in small craft or other
Elotation devices, beating in motorized craft unless
otherwise-prohibited-or-requiated-by-taw, or craft propelled
by oar or paddle, other water-related pleasure activities,
and minimal and related unavoidable or incidental uses

necessary for the use of the water,

{11) "Supervisors" means the board of supervisors of a
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soil conservation district, the directors of a grazing
district, or the board of county commissioners if a request
pursuant to 23-2-311({3}{b) is not within the boundaries of a
conservation district or if the request is refused@ by the
board of supervisors of a soil conservation district or the
directors of a grazing district.

(12) "Surface water" means, for the purpose of
determining the public's access for recreational use, a
natural water body, its bed, and its banks up to the
ordinary high-water mark."

Section 2. Section 23-2-302, MCA, is amended to read:

"23-2-302, Recreational use permitted -- limitations
-—- exceptions. (1) Except as provided in subsections (2)
through ¢5}(4), all surface waters that are capable of
recreational use may be sc used by the public without with
regard to the ownership of the land underlying the waters.

{2) The right of the public¢ to make recreational uge
of surface waters does not include, without permission or
contractual arrangement with the landowner:

(a) the operation of all-terrain vehicles or other
motorized vehicles not primarily designed for operation upon
the water;

(b) the recreational use of surface waters in a stock
pond or other private impoundment fed by an intermittently

flowing natural watercourse;

_4_
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{c} the recreational use of waters while diverted away
from a natural water body for beneficial use pursuant to
Title 85, chapter 2, part 2 or 3, except for impoundments or
diverted waters to which the owner has provided public
access;

tdy--big-game-hunting-except-by--iong--bow-—or--shotgun
when-specifically~authorized-by-the-commiaston;

tej-—-overnight--eamping--within--sight--of-any-eecupied
dwelling-or-within--500--yarda--of--any--eccupied--dwellings
whichever—is-iess;

+£3-—the--placement——er--creation-cf-any-permanent-duck
biind;-boat-moorager-or-any-seasonai-sr-other-sbjects-within
sight-of-or—-—within--5088--yards--cf--an--occupied--dweiiingr
whichever—is—-lesss-or

t9¥(d) uvse of a streambed as a right-of-way for any
purpose when water is not flowing thereins;

+3)——-Phe-right-of-the-pubiie-to-make--recreationai--use
of--crass--ii-waters-does-not-inelude;-withovt-permissien-of
the-iandowner:

tay--big-game-huntings;

tbhi--overmight-campings

tey--the-piacement-ar-creation-of-any-seasonal--objects

or
td¥(e) other activities which are not primarily
water—-related pleasure activities as defined in
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23-2-301(10)%; or

{(f£) any activities that involve more than minimal use

of the underlying and adjoining privately owned land.

t43(3) The right of the public to make recreational
use of surface waters does not grant any easement or right
to the public to enter onto or cross private property in
order to use such waters for recreational purposes.

t5%(4] The commission shall adopt rules, pursuant to
B7-1-303, in the interest of public health, public safety,
or the protection of public and private property, governing
recreational use of class I and class II waters. These rules
must include the following:

(a) the establishment of procedures by which any
person may request an order from the commission: .

(1) limiting, restricting, or prohibiting the type,
incidence, or extent of recreational use of a surface water;
or

(ii) altering limitations, restrictions, or
prohibitions on recreational use of a surface water imposed
by the commission;

{(b) provisions redquiring the issuance of written
findings and a decision whenever a request is made pursuant
to the rules adopted under subsection t5¥ta} (4)(a); and

(¢) a procedure for the lidentification of streams

within class II waters which are not capable of recreational
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use or are capable of limited recreational use, and a
procedure to restrict the recreational use to the actual
capacity of the water.

t63(5) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
lands."

Section 3. Section 23-2-311, MCA, is amended to read:

"23-2-311. Right to portage -- establishment of
portage route. (1) A member o©of the public making

recreational use of surface waters may, abeve--the--ardinasry

high-water--mark as provided herein, portage around barriers
in the least intrusive manner possible, avoidiﬁg damage to
the landowner's iand propecty and violation of his rights,

(2) A landowner may create barriers across streams for
purpoeses of land or water management or to establish tand
property ownership as otherwise provided by law. If a
landowner erects a structure which does not interfere with
the public's use of the surface waters, the-pubiie a portage

route may not go be established above the ordinary

high-water mark to portage around the structure.

(3) (a) A portage route around or over a2 barrier may
be--estabiished--to-aveid-damage-to-the-tandewneria-iand-and
vielation-of-his-rights;-—-as--well--as—-to must provide a

reasonable and safe route far the recreational user of the
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surface waters.

(b) A portage route may be established when either a
landowner or a--member--of--the—-recreating--pubiie the
department submits a reguest to the supervisors that such a
route be established.

{c) Within 45 days of the receipt of a request, the
supervisors shall. in consultation with the landowner and a
representative of the department, examine and investigate
the barrier and the adjocining land to determine a reasonable

and safe portage route and the compensation to be paid to

the landowner.

{d) Within 45 days of the examination of the site, the
supervisors shall make a written finding of the most
appropriate portage route.

(e} The ecost--of--estmblishing compensation to the
landowner for the portage route around artificial barriers
must be borne by the invelved--tandowner;-—-except--for--the
eonstruction--of--netification-aigns-of-such-rentes~which-ia
the--responsibility--cf--the depar tment, FPhe---cosk---of
establiishing--a-portage -route-around-artificial-barriers—nos
owned-by-the-tandowner-on-whose-itand-the-portage-route—-wiil
be-ptaced-must-be-barne-by-the-department~

(f} Once the route is established, the department has
the exclusive responsibility thereafter to construct the

portage route and to maintain the portage route at

_8_
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reasonable times agreeable to the landowner. The department
shall post notices on the stream of the existence of the
portage route and the public's obligation to use it as the
exclusive means around a barrier.

tgr-—if-either-the-itandowner-or-recreationist-disagrees
with——the--vroute-—-described--in-—subsection-—¢3yteys——he-may
petition-—che-—-diserict——court-—to~--name---a---three-member
arbitration-—-panei:--Ffhe--panei-—must-consise-of-an-affected
tandownery-a-member-af-an-affected-reacreationati-gronpry-and-a
member—selected-by-the-two-other-members—of-the—-arbitratien
panet---The-—arbitration-panet-may-accepts-rejects-or-modify
the-supervisorsi-finding-under-subsection—£33td}-

thy--Fhe-derermination—-cf--the--arbitration--panei--is
binding-upon-the-tandewner-and-upon-ati-parties-that-use-the
water--for—-whieh--the--pertage-—ia-—provided:--Eosts-of-the
arbitration—-panei;-—-computed--as--fer--juroral--fees—-under
3-15-281;-shali-be-borne-by-the—centesting-party-or-pactiess
ati-other-parties—shati-bear-thetr-own-cosess

tt¥(g) The determination decision of the erbitracion
panet supervisors may be appealed within 30 days to the

district court for trial de novo. If not appealed within 30

days, the decision is final.

t3¥{h) Once a portage rcoute is established, the public
shall use the portage route as the exclusive means to

portage around or over the barrier.

~g9-
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t4}--Nething-cantained-in-this-parc-addreases-the—iasue
of--naturat--barriers--er--portage-around-said-barriers;-and
nothing-econtained-in-this-part-makes-such-portage-iawful--or
untawfnis"

NEW SECTION. Section 4. Extension of authority. Any
existing authority of the fish and game commission to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 5, Effective date. This act is
effective on passage and approval.

-End-
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APPROVED BY COMM. ON

NATURAL RESOURCES

SENATE BILL NO. 286
INTRODUCED BY GALT, ELLISON, PINSONEAULT, KELLER, COBB,

HOFMAN, SEVERSON, HIRSCH, BAMMOND, BOYLAN, KEATING, SWIFT

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE THE STREAM
ACCESS LAW TO REMOVE PROVISIORNS DECLARED UNCONSTITUTIONAL;

TO REQUIRE RECREATIONAL USE TO BE EXERCISED WITH REGARD TO

LAND OWNMERSHIP; TO REQUIRE LANDOWNER PERMISSION FOR

RECREATIONAL USE INVOLVING MORE THAN MINIMAL USE OF LAND: TO

REVISE PROVISIONS CONCERNING PORTAGE ROUTES; AMENDING

SECTIONRS 23-2-301, 23-2-302, AND 23-2-311, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 23-2-301, MCA, is amended to read:
“23~2-301. Definitions. Por purposes of this part, the

following definitions apply:

(1) “"Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through
the water, which totally or effectively obstructs the
recreational use of the surface water at the time of use. A
barrier may include but is not limited to a bridge or fence
or any other manmade obstacle to the natural flow of water.

{2) "Class I waters" means surface waters, other than

lakes, that:
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(a) 1lie within the officially recorded federal
government survey meander lines thereof;

(b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

(c) are or have been capable of supporting the
following commercial activities: log floating,
transportation of furs and skins, shipping, commercial
guiding using multiperson watercraft, public transportation,
or the transportation of merchandise, as these activities
have been defined by published judicial opinion as of April
19, 1985; or

(d) are or have been capable of supporting commercial
activity within the meaning of the federal navigability test
for state streambed ownership.

(3} "Class II waters"” means all surface waters that
are not class T waters, except lakes,

(4) "Commission" means the fish and game commission
provided for in 2-15-3402,.

{5} "Department" means the department of fish,
wildlife, and parks provided for in 2-15-3401.

(6)y "Diverted away from a natural water body" means a

diversion of surface water through a manmade water

conveyance system, including but not limited to:

-2- SB 286
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(a) an irrigation or drainage canal or ditch;

{(b) an industrial, municipal, or domestic water
system, excluding the lake, stream, or reservoir from which
the system obtains water;

{(c) a flood control channel; or

{d) a hydropower inlet and discharge Eacility.

(7) "Lake" means a body of water where the surface
water 1is retained by either natural or artificial means and
the natural flow of water is substantially impeded.

{8) "Occupied dwelling" means a building used for a
human dwelling at least once a year.

(9) "Ordinary high-water mark" means the line that
water impresses on land by covering it for sufficient
perieds to cause physical characteristics that distinguish
the area below the 1line from the area above it.
Characteristics of the area below the line include, when
appropriate, but are not limited to deprivation of the soil
of substantially all terrestrial vegetation and destruction
of its agricultural vegetative wvalue. A flood plain
adjacent to surface waters is not considered to lie within
the surface waters®' high-water marks.

(10) "Recreational use" means with respect to surface

waters, unless otherwise prohibited or regulated by law:

fishing, huntings swimming, floating in small craft or other

flotation devices, boating in motorized craft unitess

-3~ SB 286
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otherwise-prohibited-ar-vrequiated-by-iaw, or craft propelled
by oar or paddle, cther water-related pleasure activities,
and minimal and related unavoidable or incidental uses

necessary for the use of the water.

(11) "Supervisors" means the board o¢f supervisors of a
s0il congervation district, the directers of a grazing
district, or the board of county commissioners if a request
pursuant to 23-2-311(3)(b)} is not within the boundaries of a
conservation district or if the request is refused by the
board of supervisors of a soil conservation district or the
directors of a grazing district.

{12) “Surface water" means, for the purpcsae of
determining the public's acceas for recreational use, a
natural water body, its bed, and its banks up to the
ordinary high-water mark."

Section 2. Section 23-2-302, MCA, is amended to read:

"23-2-302. Recreational use permitted -- limitations
-- exceptions. (1) Except as provided in subsections (2)
through ¢5¥(4), all surface waters that are capable of
recreational use may be so used by the public witheut with
regard to the ownership of the land underlying the waters.

(2) The right of the public to make recreational use
of surface waters does not include, without permission or
contractual arrangement with the landowner:

(a) the operation of all-terrain wvehicles or cther

-4- SB 286



1a
11
12
13
14
15
16
17
18
15
20
21
22
23
24

29

SB 0286,/02

motorized vehicles not primarily designed for operation upon
the water;

(b) the recreational use of surface waters in a stock
pond or other private impoundment fed by an intermittently
flowing natural watercourse;

{c) the recreational use of waters while diverted away
from a natural water body for beneficial use pursuant to
Title 85, chapter 2, part 2 or 3, except for impoundments or
diverted waters to which the owner has provided public
access;

td3~-bBig-game-hunting-except-by--tong--bow--or--shotgun
when-specificatrry-antharized-by—the-commiasion;

+et--overnight--camping--within--sight--of-any-occecupied
dweiting-or-within--566--yards--of--any--occupied——dweilingy
whichever-is-tess;

tfy—-the--placement—-or--creation—of-any-permanent-duck
bitnds-boakt-moorager-or-any-seasonat-er-other-shjeees-within
sight-of-or-—within--560--yards——ef-—an—-osceupied-—dwettingy
whichever—ts-ieass-or

tg¥{d) use of a streambed as a right-of-way for any
purpose when water is not flowing thereins;

t3y--Fhe-right-of-the-public-to-make-—recreatitonat--use
cf--ctamsa-—-Ii-waters-doss-net-inctude;—without-permission-of
rhe-iandowners

tet—-big-game—huntings
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tb}-—overnight—camping;
tey--the-piacement-or-creation-ef-any-seasonsl--sbjeces

or

tdy{e) other activities which are not primarily
water-related pPleasure activities as defined in
23-2-301(10)%; or

(£} any activities that involve more than minimal use

of the underlying and adjoining privately owned land.

+4¥(3) The right of the public to make recreational
use of surface waters does not grant any easement or right
to the public to enter onto or cross private property in
order to use such waters [or recreational purposes.

t51{4) The commission shall adopt rules, pursuant to
87-1-303, in the interest of public health, public safety,
or the protection of public and private property, governing
recreational use of class I and class II waters. These rules
must include the following:

{a) the establishment of procedures by which any
person may request an order from the commission:

(i) 1limiting, restricting, or prohibiting the type,
incidence, or extent of recreatiocnal use of a surface water;
or

{ii) altering limitations, restrictions, or

prohibitions on recreational use of a surface water imposed

by the commission;

—6- SB 286
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(b) provisions requiring the issuance of written
findings and a decision whenever a request is made pursuant
to the rules adopted under subsection t55ta} {4)(a); and

(c) a procedure for the identification of streams
within class 11 waters which are not capable of recreational
use or are capable of limited recreational use, and a
procedure to restrict the recreational use to the actual
capacity of the water.

{6}(5) The provisions of this section do not affect
any rights of the public with respect to state-owned lands
that are school trust lands or any rights of lessees of such
lands."

Section 3. Section 23-2-311, MCA, is amended to read:

"23-2-311., Right to portage -- establiahment of
portage route. (1) A member of the public making
recreational use of surface waters may, abeve--the--ordinary

high-water--mark as provided herein, portage around barriers

in the least intrusive manner possible, avoiding damage to
the landowner's iand property and violation of his rights.

(2) A landowner may create barriers acrogs streams for
purpcses of land or water management or to establish 1and
property ownership as otherwise provided by law. If a
landowner erects a structure which does not interfere with
the public's use of the surface waters, the-pubiie a portage

route  may not g¢g& be established above the ordinary
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high-water mark to portage around the structure.

(3) (a) A portage route around or over a barrier may
be-—esbablished--te-avaid-damage-to-the-itandowneris-tand-and
viotatton-of-nis-rightar--as--weiit--as—-te& must provide a
reasonable and safe route for the recreational user of the
surface waters.

{b) A portage route may be established when either a
landowner or a--member--of--the--recreating—-pubitic the
department submits a request to the supervisors that such a
route be established.

{¢) Within 45 days of the receipt of a reguest, the
supervisors shall, in consultation with the landowner and a
representative of the department, examine and investigate
the barrier and the adjoining land to determine a reasonable

and safe portage route and the compensation to be paid to

the landowner.

{d} Within 45 days of the examination of the site, the
supervisors shall make a written finding cof the most
appropriate portage route.

(e) The eost--of-—-estabiishing compensation to the

landowner for the portage route around artificial barriers
must be borne by the invoived--landewnery;——except--for--the
construction--of--notification-signs-of-such-rente;-which-is
the--responsibility-—ef--the department. Phe---cost-—--of

establishing~-a-pertage-route-around-artificiat-barriers-net

8- SB 286
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awned-by-the-landewner-on-whose-iand-the-portage-route--wiii
be-pitaced-muat-be-borne-by-the-departments

(£) Once the route is established, the department has

the exclusive responsibility thereafter to construct the

portage route and to maintain the portage route at

reasonable times agreeable to the landowner, The department
shall post notices on the stream of the existence of the
portage route and the public's obligation to use it as the
exclusive means around a barrier.

tgy--if-either—the-tandowner-or-reécreationist-disagrees
with--the-—rounte--deseribad-—in--sebsectian--{3r{atr--he-may
petition-—the--district——eonrt--to---name——-a——-three-member
arbittracien--panetr-—-Phe--panei--must-consist-of-an-affected
landownery-a-member—of-an-affected-recreationat-group;—and-a
member-setected-by-the-twec-other-members-of-the——arbreratien
panetz—-Phe--arbitration-panel-may-accepty;—reject;-or-modify
the-supervisorst-finding-under-subsection-{3ytdy=

thy—~Fhe-determination--of--the--arbitration—-panet--is
binding-upon-the-tandewner-and-upon-ati-parties-that-use-the
water——-for—-which--the--portage--is—-provided<---Coats—of-tha
arbitratton—-paneir-—-cemputed-—-as—-for--4utersl--feea--under
3-15-28t7-ahalti-be-borne-by-the-contesting-party-or-parties;
ati-other-parties-ahati-bear-therr-own-costas

ti¥{g) The deacerminatton decision of the arbitratien

panet supervisors may be appealed within 30 days to the

-g- SB 2886
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district court for trial de novo. If not appealed within 30

daysa, the decigion is final,

€34¥(h) Once a portage route is established, the public
shall use the portage route as the exclusive means to
portage around or over the barrier.

+4}--Nothing-econtained-in-this-part-addreases-the-iasue
of-—-naturat--karriers—-or--portage-around-said-barriera;-and
acthing-contained-in-this-part-makes-such-portage-tawfut——or
antawfui-"

NEW SECTION. Section 4. Extension of authority. Any
existing authority of the fish and game commission to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 5, Effective date., This act is
effective on passage and approval.

~End-

-10- SB 286
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SENATE BILL NO. 286
INTRODUCED BY GALT, ELLISON, PINSONEAULT, KELLER,
COBB, HOFMAN, SEVERSON, HIRSCH, HAMMOND, BOYLAN,
KEATING, SWIFT, SPAETH

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE STREAM
ACCESS LAW TO REMOVE PROVISIONS DECLARED UNCONSTITUTIONAL;

PO-REQEIRE-RECREATIONAB-USHE-P0-BE-BXERCISEB-WiPH-—REGARD--T6

hAND--—OWNARSHEP; —— - P8--—REGUIRA--bHhANDOWNER--PERMESB EON--POR

REBERBAPIONAE-UOE-INVOEYEING-MORE-FHAN-MINEMAR-HGSE-OF-bANBT TO

REVISE PROVISIONS CONCERNING PORTAGE ROUTES; AMENDING

SECTIONS 23-2-38%5 23-2-302y AND 23-2-311, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
(Refer to Second Reading Bill)
Strike everything after the enacting clause and insert:
Sectlon 1. Section 23-2-302, MCA, is amended to read:
"23-2-302. Recreational use permitted -- limitations
-- exceptions. (1) Except as provided in subsectionas (2)
through {5), all surface waters that are capable of
recreational use may be so used by the public without regard
to the ownership of the land underlying the waters.

(2) The right of the public to make recreaticnal use

of surface waters does not include, withcut permission or
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contractual arrangement with the landowner:

{a) the operation of all-terrain vehicles or other
motorized vehicles not primarily designed for operation upon
the water;

(b) the recreational use of surface waters in a stock
pond or other private impoundment fed by an intermittently
flowing natural watercourse;

{c] the recreational use of waters while diverted away
from a natural water body for beneficial use pursuant to
Title 85, chapter 2, part 2 or 3, except far impoundments or
diverted waters to which the owner has provided public
access;

(d) big game hunting except--by-iong-bow-ar-shetgun
when-speeificariy-aunthorized-by-the-commission;

te}-—oveenight—eanping—viehin——sight——ef-~any--oecupied
dweiiing--or--within--560--yards——eE——any—occupied-éwe}iingy
whichever-is-less;

tf¥(e) the placement or creation of any permanent duck
blind, boat moorage, or any-seasenat-or-other-objecta-wichin
sight-of-or--within--580--yarda--ef-—-an—-cceupied--dwetling;

whichever—ia-less other permanent cbject; or

tay(f) wuse of a streambed as a right-of-way for any
purpose when water is not flowing therein.
{3) The right of the public to make recreational use

of class II waters does not include, without permission of

-2- SB 2B6
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the landowner:

(a) big game hunting;

(b) overnight camping;

{c) the placement or creation of any seascnal object;
or

(d) other activities which are not primarily
water-related pleasure activities as defined in
23-2-301(10).

(4) The right of the public to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order
to use such waters for recreational purposes.

(5) The commission shall adopt rules puréuant to
87-1-303, in the interest of public health, public safety,
or the protection of public and private property., governing
recreational use of class I and clagss Il waters. These rules
must include the following:

(a) the establishment of procedures by which any
person a - request an order from the commission:

(i) 1limiting, restricting, or prohibiting the type,
incidence, or extent of recreational use of a surface water;
or

(ii) altering limitations, restrictions, or
prohibitions on recreational use of a surface water impcsed

by the commission;

-3- SB 286

o W W -\ N b W N

O O R R N R S S T - T I e
L O N = - T T I - R T - T O T VN

SB 0286/03

{b) provisions requiring the issuance of written
findings and a decision whenever a request is made pursuant
to the rules adopted under subsection (5)(a); and

(c) a procedure for the identification of streams
within class IT waters which are not capable of recreational
use or are capable of limited recreational wuse, and a
procedure to restrict the recreational use to the actual
capacity of the water,

(6) The provisions of this section do not affect any
rights of the public with respect to state-owned lands that
are school trust lands or any rights of lessees of auch
lands."

Section 2. Section 23-2-311, MCA, is amended to read:

"23-2-311. Right to portage -- establishment of
portage route. (1) A member of the public making
recreational use of surface waters may, above the cordinary
high-water mark, portage around barriers in the least
intrusive manner possible, avoiding damage to the
landowner's land and violation of his rights.

{2) A landowner may create barriers across streams for
purposes of land or water management or to establish land
ownership as otherwise provided by 1law. 1f a landowner
erects a structure which doces not interfere with the

public’'s use of the surface waters, the public may not go

" above the ordinary high-water mark to portage around the

-4- SB 286
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structure.

{3) (a) A portage route around or over a barrier may
be established to avoid damage to the landowner's land and
viclation of his rights, as well as to provide a reasonable
and safe route for the recreational user of the surface
waters.

(b) A portage route may be established whén either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

{c) Within 45 days of the receipt of a reguest, the
supervisors shall, in consultation with the landowner and a
repregsentative of the department, examine and investigate
the barrier and the adjoining land to determine a reascnable
and safe portage route.

(d) Within 45 days of the examination of the site, the
supervisors shall make a written finding of the most
appropriate portage route.

{e} The cost of eatablishing the portage route arcund
artificial barriers must be borne by the involved-iandewner;
except—-for--the--construction-of-notification-signs-ef-such
route;-which-is-the-responstbitsty-of--the department. The
cost of establishing a portage route around artificial
barriers not owned by the landowner on whose land the
portage route will be placed must be borne by the

department.
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(f) Once the route is established, the department has
the exclusive responsibility thereafter to construct and to
maintain the portage route at reasonable times agreeable to
the Jlandowner. The department shall poét notices on the
stream of the existence of the portage route and the
public's obligation to use it as the exclusive means around
a barrier.

(g) If either the landowner or recreationist disagrees
with the route described in subsection (3){e), he may
petition the district court to name a three-member
arbitration panel, The panel must consist of an affected
landowner, a member of an affected recreational group, and a
member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3)(d).

(h) The determination of the arbitration panel is
binding upon the landowner and upon all parties that use the
water for which the portage is provided. Costs of the
arbitration panel, computed as for jurors' fees under
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

{i} The determination of the arbitration panel may be
appealed within 30 days to the district court.

(j) Once a portage route is established, the public

shall use the portage route as the exclusive means to

-6- SB 286
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portage around ©r over the barrier.

(4) Nothing contained in this part addresses the issue
of natural barriers or portage around said barriers, and
nothing contained in this part makes such portage lawful or
unlawful."

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the fish and game commission to make
rules on the subject of the provisions of this act is
extended to the provisions of this act,.

NEW SECTIDN. Section 4. Effective date. This act is
effective on passage and approval.

-End-
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SENATE BILL NO. 286
INTRODUCED BY GALT, ELLISON, PINSONEAULT, KELLER,
COBB, HOFMAN, SEVERSON, HIRSCH, HAMMOND, BOYLAN,

KEATING, SWIFT, SPAETH

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE THE STREAM
ACCESS LAW TO REMOVE PROVISIONS DECLARED UNCONSTITUTIONAL;

P5-REQUIRE-RACRBATIONAL-USE-FO-BE-BXKBREISER-WITH--REGARD—-F6

BAND---OWNERSHIP; -~ --¥8---REQUIRB--LANDOWNER--PERMISSION- -FPOR

RECREAPIONAL-HSE-INYVOLVING-MORE-FHAN-MINIMAL-HSE-GP-EANBy TO

REVISE CLARIFY. PROVISIONS CONCERNING PORTAGE ROUTES;

AMENDING SECTIONS 23-2-368%5 23-2-301, 23-2-3027, AND

23-2-311, MCA; AKD PROVIDINC AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
(Refer to Second Reading Bill)
Strike everything after the enacting clause and insert:

SECTION 1, SECTION 23-2-301, MCA, IS AMENDED TO READ:

"23-2-301. Definitions. For purposes of this part, the
following definitions apply:

(1) "Barrier" means an artificial obstruction located
in or over a water body, restricting passage on or through
the water, which totally or effectively obstructs the
recreational use of the surface water at the time of use. A

barrier may include but is not limited to a bridge or fence
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or any other manmade obstacle to the natural flow of water.

(2) "Class I waters" means surface waters, other than
lakes, that:

{a) lie within the officially recorded federal
government survey meander lines thereof;

{b) flow over lands that have been judicially
determined to be owned by the state by reason of application
of the federal navigability test for state streambed
ownership;

(c) are or have been capable of supporting the
following commercial activities: log floating,
transportation of furs and skins, shipping, commercial
guiding using multiperson watercraft, public transportation,
or the transportation of merchandise, as these activities
have been defined by published judicial opinion as of April
19, 198S5; or

{d} are or have been capable of supporting commercial
activity within the meaning of the federal navigability test
for state streambed ownership.

(3) "Class II waters" means all surface waters that
are not class I waters, except lakes.

(4) "Commission" means the fish and game commission
provided for in 2-15-3402,

{5) "Department" means the department of fish,

wildlife, and parks provided for in 2-15-3401,

—-2-
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{6) "Diverted away from a natural water body" means a
diversion of sgurface water through a manmade water
conveyance system, including but not limited to:

{a) an irrigation or drainage canal or ditch;

{b} an industrial, municipal, or domestic water
system, excluding the lake, stream, or reservoir from which
the system obtains water;

(¢) a flood centrol channel; or

(d) a hydropower inlet and discharge facility.

(7} "Lake" means a body of water where the surface
water is retained by either natural or artificial means and
the natural flow of water is substantially impeded.

{(8) "Occupied. dwelling" means a building used for a
human dwelling at least once a year.

{9) "Ordinary high-water mark” means the 1line that
water impresses on land by covering it for sufficient
periods to cause physical characteristics that distinguish
the area below the line from the area above it,
Characteristics of the area below the 1line include, when
appropriate, but are not limited to deprivation of the soil
of substantially all terrestrial vegetation and destruction
of ita agricultural vegetative value, A flood plain
adjacent to surface waters is not considered to lie within
the surface waters' high-water marks.

(10) "Recreational use” means with respect to surface

-3- SB 286
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waters, unless otherwise prohibited or requlated by law:

fishing, hunting waterfowl, swimming, £floating in small
craft or other flotation devices, boating in motorized craft
unless-otherwise-prohibited-or-requitated-by—-taw; or craft
propelled by oar or paddle, other water-related pleasure
activities, and related unavoidable or incidental uses.

{11) "Supervisors" means the bcoard of supervisors of a
s0il conservation district, the directoré of a grazing
district, or the board of county commissioners if a request
pursuant to 23-2-311(3)({(b) is not within the boundaries of a
conservation district or if the request is refused by the
board of supervisors of a scil conservation district or the
directors of a grazing district.

{12) "Surface water” means, for the purpose of
determining the public's access for recreational use, a
natural water body, its bed, and its banks up te the
ordinary high-water mark."

Section 2. Section 23-2-302, MCA, is amended to read:

*23-2-302. Recreational use permitted -- limitations
-~ @exceptions. (1) Except as provided in subsections (2)
through {5}, all surface waters that are capable of
recreational use may be so used by the public without regard
to the ownership of the land underlying the waters. HOWEVER,

ANY USE OF THE BED AND BANKS MUST BE OF MINIMAL TMPACT AND

NECESSARY FOR UTILIZATION OF THE WATER ITSELF,

-4- SB 286
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(2} The right of the public to make recreational use
of surface waters does not include, withcout permission or
contractual arrangement with the landowner:

(a) the operation of all-terrain vehicles or other
notorized vehicles not primarily designed for operation upon
the water;

tb) the recreational use of surface waters in a stock
pond or other private impoundment fed by an intermittently
flowing natural watercourse;

{c) the recre=ational use of waters while diverted away
from a natural water body for beneficial wuse pursuwant to
Title 85, chapter 2, part 2 or 3, except for impoundments or
diverted waters to which the owner has provided public
access;

() brg-game hunting exeepe-by--teng--bew——or--shotgun
uhen--speciEica}iy——aubhorited——by—-bhe——commésséonr, EXCEPT

WATERFOWL HUNTING. THIS SUBSECTION (D) DOES NOT REQUIRE

PERMISSION OF THE LANDOWNER UNLESS PERMISSION IS CTHERWISE

REQUIRED BY 45-6-201 AND 45-6-203 OR BY B87-3-304.

{ey——overnight-camping-within--stght--of--any--occupied
dweiling--or--within--580-~yarda--of--any-occupied-dweliings
whichever-is-tesss

t£¥({e} the placement or creation of any permanent OR
SEASONAL duck blind, boat moorage, or any-seasénal-or-other

obiecta-within-aight-of-or-within-580-yards-of--an--occupred

=5- SB 286

w o ® N N e W

10
11
12
13
14
15
16
17
ia
19
20
21
22
23
24

25

SB 0286/04

dwellingr-vhichever-ia-less other permanent cbject; or

tg¥lf} use of a streambed as a right-of-way for any
purpose when water is not flowing thereins;

(G} CAMPFIRES, EXCEPT PORTABLE STOVES, UNLESS MANDATED

BY AN EMERGENCY;

{(H) OVERNIGHT CAMPING, UNLESS IT IS NECESSARY FOR

UTILIZATION OF THE WATER ITSELF AND UNLESS IT DOES NOT OCCUR

WITHIN SIGHT OR 500 YARDS OF AN OCCUPIED DWELLING; OR

{(I) CTHER ACTIVITIES WHICH ARE NOT PRIMARILY

WATER-RELATED PLEASURE ACTIVITIES AS PROVIDED FOR IN
23-2-301(10).

(3) The right of the public to make recreational use

of class II waters does not include; OVERNIGHT CAMPING

without permission of the landowners

tay--big-game-huntings

th}--overnight-camping;

te}y--the--piacement-or-creation-of -any-seasonal-ebject:
er

tdy--other---activieies---which---are-~-not---primariiy
water-related----pteasure----activities——--as---defined-—-in
23-2-3681t10).

(4) The right of the public to make recreational use
of surface waters does not grant any easement or right to
the public to enter onto or cross private property in order

te use such waters for recreational purposes.

-5- SB 286
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{5) The commission shall adopt rules pursuant to
87-1-303, in the interest of public health, public safety,
or the protection of public and private property, governing
recreational use of class I and class II waters. These rules
must include the following:

(a} the establishment of procedures by which any
person may request an order from the commission:

(i) 1limiting, restricting, or prohibiting the .ype,
incidernce, or extent of recreaticnal use of a surface water;
or

(ii) altering limitations, restrictions, or
prohibitions on recreaticnal use of a surface water imposed
by the commission;

(b} provisions requiring the issuance of written
findings and a decision whenever a request is made pursuant
to the rules adopted under subsection (5}(a); and

(¢) a procedure for the identification of streams
within class II waters which are not capable of recreational
use or are capable of limited recreational use, and a
procedure to restrict the recreational use to the actual
capacity of the water.

{6) The provisions of this section do not affect any
rights of the public with respect to state-owned lands that
are school trust lands or any rights of lessees of such

lands."
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Section 3. Section 23-2-311, MCA, is amended tc read:

"23-2-311, Right to portage -— establishment of
portage route. (1} A member of the public making
recreational use of surface waters may, above the ordinary
high-water mark, portage around barriers in the least
intrusive manner possible, avoiding damage to the
landowner's land and violation of his rights.

(2) A landowner may create barriers across streams for
purposes of land or water management ¢r to establish 1land
ownership as otherwise provided by law. If a landowner
erects a structure which does net interfere with the
public's use of the surface waters, the public may not go
above the ordinary high-water mark to portage around the
structure,

{3} (a) A portage route around or over a barrier may
be established to avoid damage to the landowner's land and
viclation of his rights, as well as to provide a reasonable
and safe route for the recreational wuser of the surface
waters,

(b) A portage route may be established when either a
landowner or a member of the recreating public submits a
request to the supervisors that such a route be established.

(c) Within 45 days of the receipt of a request, the
supervisors shall, in consultation with the landowner and a

representative of the department, examine and investigate
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the barrier and the adjoining land to determine a reasonable
and safe portage route.

{d) Within 45 days of the examination of the site, the
supervigors shall make a written finding of the most
appropriate portage route.

(e} The cost of establishing the portage route around

artificial barriers, WHETHER OR NOT THE LANDOWNER OWNS THE

BARRIER, must be borne by the inveived-izndawner;-excepk-for
the--conatruction-of-notification-signas-of-such-rovnce;-which
is——-the--responsibility--of—-the department. Phe--cost—-of
eatabtishing--a-partage-reute-around-artifietat-barriers-not
owned-by-the-iandowner-on-wheas-land-the-portage-route-—-witi
Be-piacedmust-be-berne-by-the-departments

{f) Once the route is established, the department has

the exclusive responsibility thereafter to construct and to

maintain the portage route at reascnable times agreeable to
the landowner. The department shall post notices on the
stream of the existence of the portage route and the
public's obligation to use it as the exclusive means around
a barrier.

{gy If either the landowner or recreationist disagrees
with the route described in subsection (3){e}(D), he may
petition the district court to name a three-member
arbitration panel. The panel must consist of an affected

landowner, a member of an affected recreational group, and a
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member selected by the two other members of the arbitration
panel. The arbitration panel may accept, reject, or modify
the supervisors' finding under subsection (3)(d).

{h) The determinaticon of the arbitration panel is
binding upon the landowner and upon all parties that use the
water for which the portage 1is provided., <Costs of the
arbitration panel, computed as for Jjurors' fees under
3-15-201, shall be borne by the contesting party or parties;
all other parties shall bear their own costs.

(i) The determination of the arbitration panel may be
appealed within 30 days to the district court.

(j) Once a portage route is established, the public
shall use the portage route as the exclusive means to
portage arcund or over the barrier.

{4) Nothing contained in this part addresses the issue
of natural barriers or portage around said barriers, and
nothing centained in this part makes such portage lawful or
unlawful."

NEW SECTICN. Section 4. Extension of authority. Any
existing authority of the fish and game commission to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 5. Effective date. This act is
effective on passage and approval.

-End-
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report _SENATE BILL NO. 286

1 do pass

f be concurred in
{J danot pass

: T as amended
1 be not concurred in

{1 statement of intant attached
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AMENDMENTS TO SB 286, PROPQSED BY SUBCOMMITTEE OF HOUSE JU|
COMMITTEE.

CIARY

1. Title, line 11,
Strike: *“REVISE"
Insert: "CLARIFY"

2. Title,. line 12,
Following: "23-2-38%;"
Insert: "23-2-301,*
Following: "23~2~3027"
Insert: *,"

3. Page 1, line 1i8.
Following: 1line 17 -
insert: ""Section 1. Section 23-2-301, MCA, iz amended tc read: \:)

*23-2-301. Definitions. For purposes of this part, the
following definitions apply:

(1} "Barrier™ means an artificial obstruction located
in or over a water body, restricting passage on or through
the water, which totally or effectively obstructs the
recreational use of the surface water at the time of use. A
barrier may include but is not limited to a bridge or fence
or any other manmade obstacle to the natural flow of water.

(2} “Class I waters™ means surface waters, other than
lakes, that:

{a) lie within the oificially recorded federal govern-
ment surwvey meander lines thereof;

{b) flow over lands that have been judicially deter-
mined to be owned by the state by reason of application of
the federal navigability test for state streambed ownership;

{c) are or have been capable of supporting the follow-
ing commercial activities: log floating, transportation of
furs and skins, shipping, commercial guiding wusing
multiperson watercraft, public transportation, or the
transportation of merchandise, as these activities have been

defined by published judicial opinion as of April 19, 1985;
or

REP, ELLISON WILL CARRY THE BIIIL!
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(d) are or have been capable of supporting qug:rcizit
activity within the meaning of the federal navigability
for state streambed ownership.

(3) "Class II waters” means all surface waters that are
not class 1 waters, except lakes. o

(4) 'Commissi%n“ means the fish and game cOmm1SS1ion

rovided for in 2-15-3402, i c1al
e {5) "Department” means the department of fish, wild
life, and parks provided for in 2-15-3401.

'(6) "%ivertid away from a natural water pody" meags 3
diversion of surface wate¥ througp a&mi?made watey convey
ance system, including but net limite E ] .

(i} an'irrigation or drainage canal OqultCh, vatem

(b} an industrial, municipal, or domestic waigrhs}he .
excluding the lake, stream, OF reservoir from whic
systen obtains water;

Y {c) a flood control channel; _ggty

d) a hvdropower inlet and discharge facllilitiy.

:7§ 'L;ie“gieans a body of water where the surfzcznd
water is retained by either natural or art1FLCﬁ;¥dmean
the natural flow of water i& substantlal%y impede h for a

{(8) "Occupied dwelling" means a building use
human dwelling at least once a yeer. .

{9) 'Oréiggry high-water mark" means the llqe_thit
water impresses on land by covering it zor Sudf'fltc‘l:nuish
periods to cause physical characteristics that ¢is ; Eeri"-
the area below the line from the area above it. Char ci-te=
tics of the area below the line include, when appropé :a .
but are not limited to deprivation of th= soil of sufs_t:
tially all terrestrial vegetatinn and de?tfucEtﬁn”Ontlto
agricultural vegetative value. A ficod plaln & %ﬁ“%, e,
surface waters is not considered to 1ic within the sur ]
waters' high-water murks. . o )

(10) %Rec;eational use" means with respec: ;obsu§§3?e
waters, unless otherwisqﬁgrohiyitgq_gz ragu%aue i xsmalf
fishing, hunting watertoul, sw;mmlnq,‘flqatﬁui iz et
craft or other flotation devices, boating 1n mq p; z gk
uﬂleﬁs’e*HE{Gﬁﬁﬂ-1ﬂHﬁﬁinffF<ﬁ?—r&q&}aﬁe&—hy;iﬂﬁ; ofe;:ure

o 3 : : ter-related p <]
ropelled by oar or paddls, other water-t
gct?vities,}and related unavoidable or incjidental uses. ot a

{11) "Supervisors" means the board of superv:sors‘n-
soll conservaticm district, the directers O'f "af grarzequest
distriecc, or the board of countcy COme?SlOnEIS i da ) est
purtuant to 53-2-311(3) {b} is nct within the boun 3rt$s o
conservation district cor ii the requast i rgft?ict ér ne
board of superviscrs of a soil conservation clstr
directors of a grazing district.

Chairman.
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(12) "surface water" means, for the purpose of deter-
mining the public's access for recreational use, a natural
water body, its bed, and its banks up to the ordinary
high-water mark.""

Renumber: subsequent sections

4. Page 1, line 23,

Following: ‘"waters."

Insert: T"Hawever, any use of the bed and banks must be of
minimal impact and necessary for utilization of the water
itgelf.”

5. Page 2, line 13.
Strike: ‘"big game"

line 14.
"eammission”

6. Page 2,
Following:
Strike: *;"
Insert: ", ercept waterfowl hunting. This subsection {(d)
does not reguire permission of the landowner unless
permission is otherwise required by 45-6-201 and 45-6-203 or
by 87-3-304."

7. Page 2, line 18.
Following: “"permanent”
Insert: “or seasonal"™

8. Page 2, lipe .21.
Strike: s“gggﬂggggg'
Strike: "or

9. Page 2, line 23.
Following: “therein®
Strike: "."

Insert: *;

{g) campfires, except portable stoves, unless mandated
by an emergency;

{h) overnight camping, unless it is necessary for
utilizatjon of the water itself and unless it does not occur
within sight or 500 yards of an occupied dwelling; or

NS other activities which are not primarily
water-related pleasure activities as provided for in
23-2-301(18) ."

10, .Page 2, line 25,
Following: “include"
Strike: ",*

87
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Insert: ‘“eovernight camping"

11. Page 3, lires 1 through 8.

Following: "landowner" on line 1

Strike: ":" on line 1 through ™23-2-301(16}" on line 8
12, Page 5, lire 19,

Following: “barriers"

Insert: ", whether or not the landowner owns the barrier,"”

13, ©Page 5, lines 21 through 25.

Strike: "The" on line 21 through end of line 25
l4. Page 6, line 9.

Strike: "e)"

Insert: "(4)"

“enainman.



