SENATE BILL NO. 247
INTRODUCED BY MEYER, BRANDEWIE, MILLER
BY REQUEST OF THE STATE AUDITOR AND
SECURITIES COMMISSIONER

IN THE SENATE

JANUARY 29, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & INDUSTRY.

FEBRUARY 12, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 13, 1987 PRINTING REPOCRT,

FEBRUARY 16, 1987 SECOND READING, DO PASS.

FEBRUARY 17, 1987 ENGROSSING REPORT.

FEBRUARY 18, 1987 THIRD READING, PASSED.

AYES, 50; NCES, 0.
TRANSMITTED TO HOUSE.

IN THE HOUSE

FEBRUARY 23, 1987 INTRODUCED AND REFERRED TC COMMITTEE
ON BUSINESS & LABOR.

MARCH 12, 1587 COMMITTEE RECOMMEND BILL BE
CONCURRED IN A5 AMENDED, REPORT
ADOPTED.

MARCH 14, 1987 SECOND READING, CONCURRED IN.

MARCH 16, 1987 THIRD READING, CONCURRED IN.

AYES, 94; NOES, 3.

RETURNED TO SENATE WITH AMENDMENTS.



IN THE SENATE
MARCH 19, 1987 RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS
CONCURRED IN.

MARCH 20, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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INTRODUCED BY

P
7 BY REQUEST OF THE STATE AUDITOR AND

SECURITIES COMMISSIONER

A BILL FOR AN ACT ENTITLED: "AN ACT TO GERNERALLY REQISE THE
LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10~103
THROUGH 30-10-105, 30-10-201, 30-10-204, 30-10-206,
30-10-207, 30-10-209, 30-10-301, 30~10-304, 30-10-307, AND

90-8-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
"30-10-103. Dpefinitions. When used in parts 1 through

3 of this chapter, unless the context requires otherwise,

the following definitions apply:

(1) "“Commissioner" means securities commissioner of
this state.

{2) "Salesman" means any individual other than a
broker~dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. A
partner, officer, or director of a broker-dealer o¢r issuer
is a salesman only 1if he otherwise comes within this
definition. "Salesman" deoes not include an individual who

represents an issuer in:
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{a) effecting a transaction in a security exempted by
subsections (1), (2), (3), (8), (9), {l0), or (11l)y-or--tiZ}
of 30-10-104:

(b) effecting transactions exempted by 30-10-10%; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

{3) "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. "Broker-dealer"
does not include:

{a) a salesman, issuer, bank, savings 1institution,
trust company, or insurance company; Or

{b) a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance ceompanies,
investment companies as defined in the Investment Company
act of 1940, pension or profit-sharing trusts, or cther
Einancial institutions or institutional buyers, whether
acting for themselves or as trustee,

{4) "“Registered broker-dealer" means a broker-dealer

registered pursuant to 30-10-201.

INTRODUCED BILL
- S8 29y



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1052/01

{5) "Guaranteed" means guaranteed as to payment of
principal, interest, or dividends.

(6) {a) "Investment adviser" means any perscon who, for

compensation, engages in the business of advising others,
either directly or through publicaticons or writings, as to
the wvalue of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities.

{b) The term inciudes a financial planner or other

person who:

(i) as an integral component of other financially

related services, provides the investment adviscry services

described in subsection (6){a) to others for compensation,

as part of a business; or

(i1) represents himself as providing the investment

advisory services described in subsection (6})(a) to others

for compensation.

{c] "Investment adviser" does not include:

ta¥(i) a bank, savings institution, trust company, or
insurance company;

tk¥(ii) a lawyer, accountant, engineer, or teacher
whose performance of these services is solely incidental to
the practice of his profession;

tey(iii) a broker-dealer;
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td+{iv) a publisher of any bona-fide newspaper, news

column, newsletter, news magazine, or business or financlial

publication of--genersi; —-regutar;--and-patrd-ecirculation or

service, whether communicated in hard copy form or by

electronic means or otherwise, that does not consist of the

rendering of advice on the basis of the specific investment

situation of each client;

te¥(v) a person whose advice, analyses, or reports
relate only to securities exempted by 30-10-104(1l): or

tf£y--a-person-who-has-ne--ptace--of-—business~-in--thia
state-tf-his-onty-ctients-tn-this-state-are-other-—investment
advisers;-proker-destersy-banks;-savings-institutionsy-erost
companies;--tnsurance--coempanies;--investment-—companies--as
defined-in-the-investment-Eompany-Ackt-of--13467--pension--or
profit-sharing—-trustsr——-er—-other-financiai-institutions-or
institotianat-kbuyers;-—whether-acting-foer--themsetvea--or--aas
trustees; -or

tg¥{vi} such other persons not within the intent of
this subsection t5% {(6) as the commissioner may by rule or
aorder designate.

(7} “Issuer” means any person who lssues or proposes
to issue any security, except that with respect to
certificates of deposit, wvoting-trust certificates, or
collaterai-trust certificates or with respect to

certificates of interest or shares in an unincorporated

-4~
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investment trust not having a board of directors {or persons
performing similar functions) or of the Ffixed, restricted
management, or unit type, the term "issuer” means the perscn
or persons performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or cther agreement or instrument under which the security is
issued.

(8) "Nonissuer" means not directly or indirectly for
the benefit of the issuer.

(9) "Person", for the purpcse of parts 1 through 3 of
this chapter, means an individual, a corporation, a
partnership, an association, a joint*stock company, a trusg
where the interests of the beneficiaries are evidenced by a
securilty, an unincorporated organization, a government, or a
political subdivision of a government.

(10) (a) "Sale" wor "sell" includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

(b} "Offer” or "vEfer to sell” includes every attempt
or offer rto dispose of or solicitation of an offer to buy a
security or interest in a security for value.

{c) Any security given or delivered with or as a bunus
on account of any purchase of securities or any other thing
is considered to constiture part of the subject o©f tLhne

purchase and to have been offered and sold for value. &
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purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as every sale or offer of a security
which gives the holder a present or future right or
privilege tc convert into another security of the same or
another issuer, is considered to include an offer of the
other security.

{1l) "Securities Act of 1933", "Securities Exchange Act
of 1934", "Public Utility Holding Company Act of 1935",

"Investment Advisors Act of 1340", and "Investment Company

act of 1%40" mean the federal statutes of those names as
amended before or after July 1, 1361.

(12) "Security" means any note; stock; treasury stock;
bond; debenture; evidence of indebtedness; certificate of
interest or participation in any profit-sharing agreement;
collateral-trust certificate; preorganization certificate or
subscription; transferable shares; investment c¢ontract;
voting-trust certificate; certificate of deposit for a
security; certificate of interest or participation in an
oil, gas, or mining title or lease or in payments out of
production under such a title or lease; or, in general, any
interest or instrument commonly known as a security or any
certificate of interest or participation in, temporary or

interim certificate for, receipt for, gquarantee of, or

_6._
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warrant or right to subscribe to or purchase any of the
foregoing. "Security" does not include any insurance or
endowment policy or annuity contract under which an
insurance company promises to pay a sum of money either in a
lump sum or pertiodically for life or some other specified
period.

{13) "State" means any state, territcry, or possession
of the United States, as well as the District of Columbia
and Puerto Rico,

{14) "Transact", “transact business", or "transaction"

includes the meanings of the terms "sale", "sell", and

“affer","

Section 2. Section 30-10-104, MCA, is amended to read:

"30~-10-104, Exempt securities. Sections 30-10-202
through 30-10-207 do not apply to any of the following
securities:

(1) any security (including a revenue obligation}
issued or guaranteed by the United States, any state, any
political subdivision of a state, or any agency or corporate
or other instrumentality of one or more of the foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
security lissued by any of the foregoing that is payable
solely from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or

for a nongovernmental industrial or commercial enterprise,
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unless such enterprise or any security of which it is the
issuer 1s within any of the exemptions enumerated 1in
subsectiocns {2} through 9% (13) of this section;

(i) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, or any agency or corporate or other
instrumentality of one or more of the foregoling or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recognized
as a valid obligation by the issuer or guarantor;

(3) any security issued by and representing an
interest in or a debt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized and supervised under
the laws of any state;

{4) any security issued by and represenkting an
interest in or a debt of or guaranteed by any federal
savings and loan asscciation or any building and loan or
similar asscoclation organized under the laws of any state
and authorized to do business in this state;

t5y-—any--insurance -or--endewment--policy--or--anmuity
contraet———or—-~eptionat---annuity---contract--tasuved--by--a
corporation-suhject-to--the--supervision--of--the--tasarance
commissioners

t6¥(5) any security issued or guaranteed by any

-8
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federal credit union or any credit union, industrial loan
association, or similar association organized and supervised
under the laws of this state;

t73({6) any security issued or guaranteed by any
railroad, other common carrier, public utility, or holding
company which is:

{a) subject to the Jurisdiction of the interstate
commerce commission;

(b) a registered holding company under the Public
Utility Helding Company Act of 193% or a subsidiary of such
a company within the meaning of that act;

{c) reguiated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality;: or

(d) regulated 1in respect to the issuance or guarantee
of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates 1in respect to equipment
conditionally sold or leased to a railroad or public utility
if other securities 1issued hy such railroad or public
utility would be exempt under this subsection;

tB¥(7) any security that meets all of the following
conditiens:

(a) if the 1ssuer is not organized under cthe laws of

the United States or a state, it has appointed a duly
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authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

(b) a class of the issuer's securities is required to
be and is registered under section 12 of the Securities
Exchange Act cf 1934 and has been so registered Eor the 3
years immediately preceding the offering date:

{(¢) neither the issuer nor a significant subsidiary
has had a material default during the last 7 years {or the
issuer's existence 1f less than 7 years) in the payment of:

{1) principal, interest, dividend, or sinking £fund
installment on preferred stock or indebtedness for borrowed
money; or

(ii) rentals under leases with terms of 3 years or
more;

(d) the issuer has had consclidated net income (before
extracrdinary items and the cumulative effect of accounting
changes) of at least $1 million in 4 of its last 5 fiscal
years, including its last fiscal year; and if the offering
is 0of interest-bearing securities, has had for its last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect te the proposed
offering and the intended use of the proceeds. "Last (tiscal

year" as used in this subsection t8+%tdy (7)(d), means the

-10-
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most recent year for which audited financial statements are
available, provided that such statements cover a fiscal
pericd ended not more than 15 months from the commencement
of the offering.

(e} if the offering is ©of 4tock or shares, other than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

{(£) L1f the offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of record on any date within 6 months prior
to the commencement of the offering by at least 1,200
persons and on such date there are at least 750,000 such
shares outstanding with an agygregate market value, based on
the average bid price for that day, of at least $3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this section upon written
information furnished by the record owners.

193(8) any security issued by any person organized and

operated not for private profit but exclusively for
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religious, educational, benevolent, charitable, fraternal,
sacial, athletic, or reformatory purposes if the issuer pays
a fee of $50 and files with the cammissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissicner does not disallow the exemption
in writing within such 20-day period;

t38¥(9) any commerclal paper which arises out of a
current tramsaction or the proceeds of which have been or
are to be used tor current transaction and which evidences
an obligation to pay cash wilhin 9 months of the date of
issuance, exclusive of days of grace, or any renewal of such
paper which is likewise 1limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
sold to the L.nks or insurance companies;

£333(10) any investment contract issued in connection
with an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

325 (11) any security for which the commissioner
determines by order that an exemption would better serve the
purposes of 30-10-102 than would registration. The fee tor
this exempticn must be as prescribed in 30-10-205(4).

+333(12) any security listed or approved far listing
upon notice of issuance on the New York stock exchange, the

American stock exchange, the Pacific stock exchange, the

Midwest stock exchange, o©or any other stock exchange

-12~
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registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same issuer that is of senior or
substantially equal rank; any security called for by

subscription rights or warrants so listed or approved; or
any warrant or right Lo purchase or subscribe to any of the
foregoing;

t34+(13) any national market system security listed or
approved for listing upon notice of issuance on the nationat
association of securities dealers automated quotation system
or any other national quecotaticn system approved by the
commissioner; any other security of the same issuer that is
of senior or substantially equal rank; any security called
for by subscription rights or warrants so listed or
approved; or any warrant or right to purchase or subscribe
to any of the securities listed in this subsection.”

Section 3. Section 30-10-105, MCA, is amended to read:

*30-10-105. Exempt transactions. Except as in Lhis
section expressiy provided, 30-10-201 through 30-10-207
shall not apply to any of the following transactions:

{1) any nonissuer isolated transaction, whether

effected through a broker-dealer or noty. A transaction is

presumed to be isolated if it is one of not more than three

transactions during the prior lZ2-month period

(2) (a) any nonissuer distribution ¢of an outstanding
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security by a broker-dealer registered pursuant to 30-10-201
if:

(i) quotations for the =aecurities to be offered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities) are reported by the automated quotations system
operated by the naticonal association of securities dealers,
inc., (NASDAQ) or by any other quotation system approved by
the commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if less than 3 vyears, in the payment of
principal, interest, or dividends on the security.

{b) The commissioner may by order deny or revoke the
exempticn specified in subsection (2}(a) with respect to a
specific security. Upon  the entry of such an order, the
cammissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
regquest the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remaln in effect until it is

medified or wvacated by the commissioner. If a hearing is

-14-
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requested or ordered, the commissioner, after notice of and
opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until final
determination. No order wunder this subsection may operate
retroactively. No person may be considered to have viclated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

{3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsclicited order or
ofter to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified period;

(4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

(S) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, gquardian,
or conservator in the performance of his official duties as
such;

(6) any transaction executed by a bona fide pledgee

without any purpcse of evading parts 1 through 3 o0f this
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chapter;
(7) any offer or sale to a bank, savings institution,
trust company, 1lnsurance company, investment company as

defined 1in the Investment Company Act of 1940, pension or

profit-sharing trust, or other financial institution or
institutional buyer, or to a broker-dealer, whether the
purchaser 1is acting for itself or in some fiduciary
capacity;

(8) {a} any transaction pursuant to an offer made in
this state directed by the offeror to not more than 10
persons (other than those designated 1in subsection (7))
during any pericd of 12 consecutive months, if:

(i) the seller reasconably believes that all the buyers
are purchasing for investment; and

{ii) no commission or other remuneration 1is paid or
given directly or indirectly for scoliciting any praspective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities invelved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended.

(b)) PFor the purpose of the exemption provided for in
subsection (8){a), an offer to sell is made in this state,
whether or not the cifferor or any cof the offerees is then

present in this state, if the offer either originates from

-16-
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this state or is directed by the cfferor to thig state anpd
received at the place Lo which it is directed (or at any
post office in this state in the case of a mailed offer).

(9) any offer or sale of a preorganization certificate
or subscription if:

(a) no commission or other remuneration is paid or
given directly or indirectly for scliciting any prospective
subscriber:;

{b) the number of subscribers does not exceed 10; and

(c) no payment is made by any subscriber;

(10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securitles, nontransferable warrants, or transferable
warrants exercisable within not more than 30 days of their
issuance, if:

{a) no commission or other remuneration {other than a
standby comnission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

{b) the issuyer first files a notice specifying the
terms of the offer and the commissioner does nct by order
disallow either (a) or (b) of this subsectian;

(11} any offer (but not a sale) of a security for which
registration statements have been filed under both parts 1

through 3 of this chapter and the Securities Act of 1933 if

fl'; -
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no step-order-or refusal, denial, suspension, or revocation

order 1is 1in effect and no public proceeding or examination
leoking toward such an order is pending under either law;

(12) any offer (but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of this chapter and the commissicner in his
discretion does not disallow the offer in writing within 10
days of such filing;

(13) the 1issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

({l4) any transaction incident to a right of conversion
or a statutory or judicially approved reclassification,
recapitalization, reorganizatrion, quasi-reorganization,
stock split, reverse stock split, merger, conscolidaticn, or
sale of assets;

(15) any transacticn in compliance with such rules as
the commissioner in his discretion may adopt to serve the

purposes of 30-10-102;-or, The commissioner may in_his

discretion require that 30-10-201 through 30-1€-207 apply to

any or all transactional exemptions adopted by rule,

{16) any transactlon pursaapt-—-ta-the-Montana-€apital

-18-
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Company-Retr-Fitte-5307-chapter-8;-provided--that--a--Montana

eapitat--company-muat by a certified Montana capital company

as defined in 90-8-104, provided that such company f[irst
fite files all disclosure documents, along with a consent to
service of process, with the atate-aeedritt+es commissioner,
The commissioner may nol charge a fee for the filing or
deposie.”

Secticn 4. Section 30-10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. (1} It is unlawful for any person
to transact business in  this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he 1s registered under parts 1 through 3 of this
chapter.

{2) It is unlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman 1is
registered under parts 1 through 3 of this chapter.

{3} It is unlawful for any person to transact business
in this state as an investment adviser unless:

{a) he 1is 80 registered wunder parts 1 through 3 of
this chapter;

(b) he is registered as a broker-dealer under parts 1
through 3 of this chapter; or

{c) his only clients in this state are:
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(i) investment companies, as defined in the Investment
Company Act of 1940, or insurance companiess;

{ii) other investment advisers;

(iii) broker-dealers;

{iv) banks;

(v) trust companies;

(vi) savings and loan associations;

(vil) employee benefit plans with assets of not less
than $1 million;

(viii) governmental agencies or _ instrumentalities,

whether acting for themselves or as trustees with investment

control; or

(ix) other institutional investors as are designated by

rule or order of the commissioner.

(4} A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or sale of securities for an issuer, or an investment
adviser may apply for registration by filing an application
in such form as the commissioner prescribes and payment of
the fee prescribed in 30-10-209. Execept-for-perssna—-in——the
empioy-af-brakeragea-firma-governed-by-the-requiations-of-the
securities--and-—exchange-~commisaien;--ati-satesmen-must-be
tegai-residents-of-this-ascate-and-must—have-actyatiy-resided
tn-this state-far-a-period-cf-at-leaar-i-year-mext-prror--to

the--date--of-application-for-registrationr-Fhe-commissioner
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mayr;-upon-request-and-for-goed-canse-shown-by-an--appticantsy
wairve--the-residenesy-requirements--Payment-of-the-waiver—£fee
shaii-be-as-prascribed-in-36-10-289+- A salesman acting as
agent for an issuer or broker-dealer who is not currently in
compliance with the Ffinancial responsibility requirements
prescribed by the Securities Exchange Act of 1934 and by
regulations adopted under it, may, in the discretion of the
commissioner, be required to file with the commissioner a
bond o©of a surety company duly authorized teo transact
business in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Montana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 ¢f this chapter, and
provide that upcon failure to so comply, the salesman shall
be liable to any and all persons who may suffer loss by
reason thereof.

{5) The application shall contain whatever information
the commissioner requires. No registration application of a

broker-dealer, =alesman, investment adviser, or invegtment

adviser representative may be withdrawn before the

commissioner approves or denies such registration, without

the express written consent of the commissioner.

(6) wWhen the registration requirements are eompiied
with met, the commissioner shall eppreve-the-registratrons
make the registration effective. No effective registration
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of a brokar—-dealer, salesman, investment adviser, or

investment adviser representative may be withdrawn without

the express written consent of the commissioner.

{7) Registration of a broker-dealer, salesman, oOr
investment adviser shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman 1is not effective during any
period when he is not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the commissioner.

(B) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filing, prior to the
expiration thereof, an application containing such
information as the commissioner may require to indicate any
material change in the information contained in the original
application or any renewal application for registration as a
broker-dealer, salesman, or investment adviser filed by the
applicant, payment of the prescribed fee, and, in the case
of a broker-dealer who is not a member of NASD, inc., by
filing a financial statement showing the financial condition
of such broker-dealer as of & date within 80 days. A

registered broker-dealer or investment adviser may file an
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application for registration of a successor, to become
effective upon approval of the commissioner.

(9) Every registered broker-dealer and investment

adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1),
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissioner prescribes otherwise £Eor particular types of
records. All the records of a registered broker-dealer or

investment adviser are subject at any time or from time to

time to such reasonable periodic, special, or ather
examinations, within or withaout this state, by
representatives of the commissicner, as the commissioner

considers necessary or appropriate in the public interest or
for the protection of investors.

{10) The commissioner may by order deny, suspend, or
revoke registration of any broker-dealer, salesman, oOr
investment adviser if he finds that the order is in the
public interest and that the applicant or registrant or, in
the case of a broker-dealer or investment adviser, any

partner, officer, or director:

(a) has filed an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an order denying

effectiveness, was incomplete in any material respect or

-23-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 1052/01

contained any statement which was, in the light of the
circumstances wunder which it was made, false or misleading
with respect to any material fact;

() has willfully viclated or willtully failed 1o
comply wikth any provision of paris 1 through 3 of tnis
chapter or a predecessor law or any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

{c) has been convicted of any misdemeanor involving a
security or any aspect of the securitles business or any
felony;

(d) is permanently or temporarily enjecined by any
court of competent jurisdicticon Erom engagilng in or
continuing any conduct or practice involving any aspect of
the securities husiness;

(e) is the subject of an order o©of the commissioner
denying, suspending, or revoking registration as a
broker-~dealer, salesman, or investment adviser;

{£) 1is the subject of an erder-entered-within-the-pase
S-yesra-by—the-securitcies—admintatrator-of-any--other--state
or-by-the-federat-securittes-and-exchange-commiaston-denying
or--reveoking--registration--as-a-broker-deater;-sniesman;y-or
invearment-adviser-sr—the-substantial——-equivatent--af--those
terms--as-definmad-tn-parts—it-through-J-cf-this-—chapter-or-ta
the-subject-of--an--order-——of--the--federat--securrties-—and

exchange-—-commission-~suspending--or--expetting~-him--from-a
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nationatr--secprities——-exchange—--sr---natisnat---securities
association-~-registered-under-the-Securteiea—Exchange-Act-of
1934-or-ita-the-subject-of-a-United-States-post-office--frand
erdery-buts
tfy--the-commiaaiener-may-nat-inscitute-a-revoearion—or
suspensisn—-procecding-under—this-—subssction-tfy-mere-than-%
year-from-the-date-of-rhe-arder-retied-on;-and
ttty-he-may-not-enter-any-order-under-—thia--subsection
tfy--on-the-baais-of-an-order-unitess-that-order-was-based-on
facts-which-wonid-currentiy-conscttute-a-ground-for-an-order

under-thits-sectzonr adjudication or determination, within

the past 5 years, by a securities or commodities agency or

administrator of another state or a court of competent

jurisdiction, that the person has violated the Securities

Act of 1933, the Securities Exchange Act of 1534, the

Investment Advisors Act of 1940, the Investment Company Act

of 1940, or the Commodity Exchange Act or the securities or

commodities law of any other state;

{g) has engaged in dishonest or unethical practices in
the securities business;

(hy is insaolvent, either in the sense that his
liabilities exceed his assets Or in the sense that he cannot
meet his obligations as they mature, but the commissioner
may not enter an order against a broker-dealer or investment

adviser wunder this subsection (h) without a finding of
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insolvency as to the broker-dealer or investment adviser;

(i) has not complied with a condition impesed by the
commissioner under this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securities business; eor

(j) has Eailed to pay the proper filing fee, but the
commissioner may enter only a denial order under this
subsection (j}, and he shall vacate any such order when the
deficiency has been correcteds; or

(k) has failed to reasonably supervise his salesmen or

employees, if he is a brecker-dealer, or his investment

adviser representatives or employees, if he is an investment

adviser, bto assure their compliance with this act.

{11) The commissicner may not institute a sSuspension

or revacation proceeding on the basis of a fact or

transaction known to him when registration became effective

unless the proceeding is instituted within 30 days after the

date on which the registration became etfective,

(12) The commissioner may by order summarily postpone

or suspend registration pending fina)l determination of any

proceeding under this section.

£33+(13) Upon the entry of the order wunder subsection
(10) of this section, the commissioner shall promptly notify
the applicant or registrant, as well as rhe employer or

prospective employer if the applicant or reglstrant 1s a
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salesman, that it has been entered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the vreceipt of the
commissioner's notification the matter will be promptly set
down FEor hearing. If no hearing is requested within 15 days
and none is ordered by the commissioner, the order will
remain in effect wuntil it 1s modified or vacated by the
commissicner. If a hearing is requested or ordered, the
commissioner, after notice of and opportunity for hearing,

may affirm; modifys ar vacate the order or extend it until

final determination.

32¥(14) If the commissioner finds that any registrant
or applicant for registration is no longer in existence or
has ceased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, or guardian or cannot be located after
reasonable search, the commissioner may by order cancel the
registration or application.

¢¥33(15) The commissioner may, after suspending or
revoking registration of any broker-dealer, salesman, or
investment adviser under subsection (10}, impose a fine not
to exceed $5,000 upen such broker-dealer, salesman, or
investment adviser. The fine is in addition to all cther

penalties imposed by the laws of this state and must be
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collected by the commissioner in the name of the state of
Montana and deposited in the general fund. Imposition of
any fine under this subsection is an order from which an
appeal may be taken pursuant to 30-10-308. If any
broker-dealer, salecman, or investment adviser fails to pay
a fine referred to in this subsectlon, the amovnt of the
fine is a lien upon all of the assets and property of such
broker-dealer, salesman, or investment adeviser in this state
and may bhe recovered by suit by the commissioner and
deposited in the general fund. Failure of a broker-deaier,
salesman, or investment adviser to pay a fine also
censtitutes a forfeiture of his right to do business in this
state under parts 1 through 3 of this chapter.”

Section 5. Section 30~10-204, MCA, is amended to read:

"30-10-204. Registration by coordination. (1) Any
security for which a registration statement has been filed
under the Securities Act of 1933 or any securities for which
filings have been made pursuant to regulation A or
regulation E, and amendments thereta, of the general rules
and regulations of the United States securities and exchange
commission, adopted pursuant to subsection (b) of section 3
of said Securities Act of 1933, in conneection with the same
offering, may be registered by coordination. A registraticn
statement wunder this section shall contain the folleowing

information and be accompanied by the following documents,
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in addition to payment of the registration fee prescribed in
30-10~-209:

{a) three-—--copies one copy of the prospectus or
offering circular and letter of notification filed under the
Securities Act of 1933 or the general rules and regulations
thereunder, together with all amendments thereto;

(b)) the amount of securities to be offered in this
state;

{c) the states in which a registration statement or
similar document in connection with the oEfering has been or
is expected to bhe filed;

(d) any adverse order, judgment, or decree previously
entered in connection with the offering by any court or the
securities and exchange commission;

(e) if the commissioner by rule or otherwise requires,
a copy ¢f the articles of incorporation and bylaws (or their
substantial eqguivalents) currently in effect, a copy of any
agreements with or among underwriters, a copy of any
indenture or other instrument governing the issuance of the

security to be registered, and a specimen or copy of the

security;
(£) |iFf the commissioner requests, any other
information, cr ccpies of any other documents, filed under

the Securities Act of 1933;

(g} an undertaking to forward promptly all amendments
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to the federal registration statement or offering c¢ircular
and letter of notification, other than an amendment which
merely delays the effective date;

(n) a consent to service of process meekting the
requirements of 30-10-208; and

{1} such other information as the commissioner may
require.

(2) A registration statement by coordination under
this section automatically becomes effective at the moment
the federal registration statement or other £filing becomes
effective if all the following conditions are satisfied:

{a) no stop order is in effect and no proceeding is
pending under 30-10-207;

(b) the registration statement bas been on £file with
the commissioner for at least 10 business days; and

(c) a statement of the maximum and minimum proposed
offering prices and the maximum underwriting discounts and
commissions has been on file for 2 business days or such
shorter period as the commissioner permits by rule or
otherwise and the offering is made within those limitations.

(3} The registrant shall promptly notify the
commissioner of the date and time when the federal
registration statement or other filings became effective and
the content of the price amendment, if any, and shall

promptly file a posteffective amendment containing the
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information and documents in the price amendment. "Price
amendment” means the final federal amendment which includes
a statement of the offering price, underwriting and selling
discounts or commissions, amount of proceeds, conversion
rates, call prices, and other matters dependent upon the
offering price.

{4} Upon fallure to receive the required notification
and posteffective amendment with respect to the price
amendment referred to in subsection (2) of this section, the
commissioner may enter a atep denial order, without notice
or hearing, retroactively denying effectiveness to the
registration statement ar suspending its effectiveness until
compliance with subsection (2) of this section, if he
promptly notifies the registrant of the issuance of the
order. If the registrant proves compliance with the
reguirements as to notice and posteffective amendment, the
step denial order is void as of the time of its entry. The
commissioner may by rule or otherwise waive either or both
of the conditions specified in subsections (2})(b) and (2)(c)
of this section. If the federal registration statement or
other filing bhecomes effective before all these conditions
are satisfied and they are not waived, the registration
statement automatically becomes effective as soon as all
conditions are satisfied, If the registrant advises the

commissioner of the date when the federal registration
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statement or other filing is expected to become effective
the commissioner shall promptly advise the registrant
whether all the conditions are satisfied and whether he then
contemplates the institution of a proceeding under
30-10-207: but this advice by the commissiconer does not
preclude the institution of such a proceeding at any taime."

Section 6. Section 30-10-206, MCA, is awended to read:

"30-10-206. General provisions regarding registration
of securities. (1} A registration statement may be filed by
the issuer, any other person on whase behalf the offering is
to be made, or a registered broker-dealer. Any document
filed under parts 1 through 3 of this chapter or a
predecessor  law within 5 3 years preceding the filing of a
registration statement may be incorporated by reference in
the registration statemept toc the extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any registration statement.

(2) (a) The commissioner may require as a condition of
registration by gualification or coordination:

{i} that any security issued within the past 3 years
or to be issued to a promoter for a consideration
substantially different from the public offering price, or
to any person for a consideration other than cash, be

deposited 1n escrow; and
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({ii) that the proceeds from the sale of the registered
security in this state be impounded until the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

(b) The commissioner may determine the conditions of
any escrow or impounding required hereunder, but he may not
reject a depository solely because of location in another
state.

({3) When securities are registered by notification,
ceocrdination, or qualification, they may be offered and sold
by the 1issuer, any other person on whose behalf they are
registered, or by any registered broker-dealer. Every
registration shall remain effective for a period of 1 year
unless it is revoked by the commissicner, terminated upon
request of the registrant with the consent of the
commissioner, or renewed under 30-10-209(1l)(b); however,
said registration shall be automatically suspended upun a
stop order or suspension proceedings being instituted by the
securities and exchange commission relative to said
securities and shall continue suspended so long as such
proceedings are pending and until the registration or filing
with the securities and exchange commission is effective.
All outstanding securities of the same class as a currently
reglstered security are considered to be registered tor the

purpose of any nonissuer transaction. A registration
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statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding.

{4) The commissioner may require the person who filed
the registration statement to file reports to keep
reasonably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

{a) are issued by a Face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

(b) are being ovffered and sold directly by or for the
account of the issuer.

(5] No securities registration statement may be

withdrawn, whether or not such statement has  become

effective, without the express written consent of the

commissioner."
Section 7. Section 30-10-207, MCA, is amended to read:
*30-10-207. Denial, suspension, and revocation of
registration of securities. (1)} The commissioner may issue
an order denying effectiveness to, or suspending or revoking
the effectiveness of, any registration statement if ne finds
that the order is in the public interest and thatk:

{a) the registration statement, as of its effective
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date or as of any earlier date in the case of an order
denying effectiveness, is incomplete in any material respect
or contains any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material Fact;

(b) any provision of parts 1 through 3 of this chapter
or any rule, order, or condition lawfully imposed under
parts 1 through 3 of this chapter has been willfully
violated, in connectien with the ofFering, by:

{1} the perscn filing the registration statement;

(ii1) the issuer, any partner, officer, or director of
the issuer, any person occupying & similar status or
performing similar functions, or any person directly or
indirectly controlling or controlled by the issuer, but only
if the person filing the reglstration statement is directly
or indirectly controlled by or acting for the issuer; or

(1i1) any underwriter;

(¢} the security registered or sought to be registered
is the subject of a permanent or temporary injunction of any
court of competent jurisdiction entered under any other
federal or state law applicable to the offering, but:

(1) the commissioner may not institute a proceeding
against an effective registration statement under this
subsection  [(c) more than 1 year trom the date of the

injunction relied on; and
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(ii) he may not enter an order under this subsection
() on the basis of an injunction entered under any other
state law unless that order or injuncticn was based on facts
which would currently constitute a ground for arn order under
this section;

{d) the issuer's enterprise or method of business
includes or would include activities which are illegal where
performed;

(e) the offering has worked or tended to work a fraund
upon purchasers or would so operate;

{E£) when a security is sought to be registered by
notification, it is not eligible for such registration;

(g) when a security is sought to be registered by
coordination, there has been a failure to comply with the
undertaking required by 30-10-204(1)(g);

(h) the applicant or registrant has failed to pay the
proper registration fee, but the commissioner may enter only
a denial order under this subsection, and he shall vacate
any such order when the deficiency has been corrected; or

(i} the offering has been o¢r would be made with
unreasonable amounts of underwriters' and sellers’
discounts, commissions, or other compensation, or promoters'
profits or participation, or unreasonable amounts or kinds
of cptions,

(2) The commissioner may not enter a stop suspension
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or revocation order against an effective registration
statement on the basis of a fact or transaction known to him
when the registration statement became effective.

{3) Upon the entry of an order under subsection {1} of
this section, the commissioner shall promptly notify the
issuer of the securities and the applicant or registrant
that an order has been entered and of thhe reasons therefor
and that, if reguested by the issuer or registrant within 15
days after the receipt of the commissioner's notification,
the matter will be set promptly down for hearing. If no
hearing is requested within 15 days and none is ordered by
the commissioner, the order will remain in effect until it
is modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner., after notice of and
opportunity for hearing, may affirm, modify, or vacate the
order."”

Section 8. Section 30-10-209, MCA, is amended to read:

"30-10-209. Fees. The fcollowing fees shall be paid in
advance wunder the provisions of parts 1 through 3 of this
chapter:

(1} (a) For the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissioner far the first year of registration
a reqgistration fee of $200 for the first $100,000 of initial

issue or portion thereof in this state, based on offering
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price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000,

tb) Each year thereafter, a registration of securities
may be renewed, prior Lto its termination date, for an
additional year upon consent of the commissioner and payment
of an additiconal registration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to bpe offered in this state during that year, even
though the maximum fee was paid the preceding year. In ngo
event shall the additicnal registration fee be less than
$200 or more than $1,000., The registration statement for
such securities may be amended to increase the amount of
securities to be offered.

(c) 1If a registrant sells securities in excess of the
aggregate amount registered for sale in this state, the
registrant may file an amendment to the registration
statement to include the excess sales. If the registrant
fails to file an amendment before the expiration date of the
registration order, he shall pay a filing fee for the excess
sales of three times the amount calculated 1in the manner
specified in subsection (1)(b). Registration of the excess
securities is effective retroactively to the date of the
existing registraticn.

{2} (a) For registration of a broker-dealer or

investment adviser, the fee shall be 35200 for original
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registration and $200 for each annual renewal.

(b) For registration of a salesman, the fee shall be
$50 for original registration with each employer, $50 for
each annual renewal, and $50 for each transfer.

(3) For certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department .,

(4) For a request for an exemption under
30-10-105(15}), the fee shall be established by the
commissioner by rule. For a request for any other exemption
or an exception to the provisions of parts 1 through 3 of
this chapter, the fee shall be $50.

t9y-—~For--——watver---of--the--resideney--requirement--of
30-10-28%t4y7-~the--fec--shatit--be--550-—for--aach-—-oariginat
regiseration:

t63(5) All fees are considered fully earned when
received. In the event of overpayment, only those amounts in
excess of $10 may be refunded.

+?¥(6) All fees, examination charges, and
miscellanecus charges, except fines or penalties, collected
by the commissioner pursuant to parts 1 through 3 of this
chapter and the rules adopted hereunder must be deposited
into the securities regulatory trust account, pursuant to

30-10-115 through 30-10-118.

t8¥(7) All fines and penalties collected by the
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commissioner pursuant to parts 1 threough 3 of this chapter
and the rules adopted hereunder must be deposited into the
general Eund."®

Section 9. Section 30-10-301, MCA, is amended to read:

"30-10-301. Fraudulent and other prohibited practices.
(1) It is unlawful for any person, in connection with the
cffer, sale, or puichase of any security, directly or
indirectly, in, into, or from this state, to:

(a) employ any device, scheme, or artifice to defraud;

(b) make any untrue statement of a material fact or
omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they are made, not misleading: or

(c} engage in any act, practice, or course of business
which operates or would coperate as a fraud or deceit upon
any person,

(2) (a) Tt is unlawful for any person who receives,

directly or indirectly, any consideration from another

persen primarxty for advising the other person as to the
value of securities or their purchase or sale, whether
through the issuance of analysis or reports or otherwisesy
to:

tay{i) to employ any device, scheme, or artifice to
defraud the other person; or

fbfiii! to engage in any act, practice, or course of
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business which operates or woculd operate as a fraud or
deceit upon the other persons; or

{iii) without discleosing to the client in writing

before the completion of the transaction the capacity in

which he 1is acting and obtaining the consent of the client

to the transactien:

(A) acting as_ principal for his own _account, to

knowingly sell any Security to or purchase any security from

a client; or

(B) acting as agent for a person  other than such

client, to knowingly effect the sale or purchase of any

security Eor the account of such client.

(b) The prohibitions of subsection (2){a)(iii) do not

apply to any transaction with a customer of a broker-dealer

if the broker-dealer is not being compensated for rendering

investment advice in relation to such transaction.

{3) In the solicitation of advisory clients, it is

unlawful for a persen to:

{(a) make a false statement of a material fact; aor

{b) omit a material fact necessary to make a statement

not misleading in light of the circumstances under which it

is made.

£3414) *t Except as permitted by rule or otvder of the

commissioner, 1t is unlawful for any investment adviser to
enter into, extend, or renew any investment advisory
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contract unless it provides in writing that:

(a} the investment adviser shall not be compensated aon
the basis of a share of capital gains upon or capital
appreciation of the funds or any portion of the funds of the
client;

(b} no assignment of the contract may be made by the
investment adviser without the consent of the cther party to
the conktract; and

(c} the Iinvestment adviser, if a partnership, shall
notify the other party to the contract of any change in the
membership of the partnership within a reasonable time after
the change.

{5) Subsection (4)(a) does not prohibit an investment
advisory contract which provides for compensation based upon
the total value of a fund averaged over a definite period or
as of definite dates or taken as of a definite date.
“"Assignment", as used in subsection (4)(b), includes any
direct wor indirect transfer or hypothecation of an
investment advisory contract by the assignor or of a
controlling block o©f the assignor's outstanding voting
securities by a security holder of the assignor; but if the
investment adviser is a partnership, no assigament of an
investment advisory contract is considered to result from
the death or withdrawal of a minority cf the members of the

investment adviser having only a minority interest in the
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business of the investment adviser or from the admission to
the investment adviser of one or more members who, after
admission, will be only a minority of the members and will
have only a minority interest in the business.

(6) Tt is unlawful for an investment adviser to take

or have custody of any securities or funds of any client iFf:

{(a) the commissicner by rule prohibits such custody;

{b) 1n the absence of rule, the investment adviser

fails to notify the commissioner that he has or may have

such custody."

Section 10. Section 30-10-304, #MCA, 1is amended to
read:

"30-10-304. Investigations and subpoenas. (1) The
commissioner in his discreticon may:

{a) make such public or private investigations or
examinations within or without this state as he deems
necessary to determine whether any registration should be
granted, denied, or revoked or whether any person has
violated or is about to vieclate any provision of parts 1
through 3 of this chapter or any rule or order hereunder or
to aid in the enforcement of parts 1 through 3 of this
chapter or in the prescribing of rules and forms hereunder;

(b} require or permit any person to file a statement

in writing, under cath or otherwise as the commissioner may
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determine, as to all the facts and circumstances concerning
the matter to be investigated; and

{c) publish information concerning any violation of
parts 1 through 3 of this chapter or any rule or order
hereunder.

(2) (a) For the purpose of any investigation or
proceeding under parts 1 through 3 of this chapter, the
commissioner or any officer designated by him may administer
caths and affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the preduction of any
books, papers, correspondence, memcoranda, agreements, or
other documents or records which the commissioner deems
relevant or material to the inquiry.

(b) The commissioner may issue and apply to enforce

subpoenas in this state at the request of a securities

agency or administrator of another state if the activities

constituting an alleged violation for which the information

is sought would be a wviolation of the Securities Act of

Montana if the activities had occurred in this state.

(3) 1In case of contumacy by or refusal to obey a
subpoena issued to any person, any court of competent
jurisdiction, upon application by the commissioner, may
issue to that person an order requiring him to appear before
the commissioner or the officer designated by him, there to

produce documentary evidence if so ordered or to give

- 44~
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the matter wunder investigation or in

question. Any failure to obey the order of the court may be

punished by the court as a contempt of court.

{4) No person is excused from attending and testifying

or from producing any document or record before the

commissioner oOr

commissioner or

in obedience to the subpoena of the

any officer designated by him, or in any

proceeding instituted by the commissioner, on the ground

that the testimony or evidence (documentary or otherwise)

required of him may tend to incriminate him or subject him

to a penalty or forfeiture; but no compelled testimony or

evidence or any information directly or indirectly derived

trom such testimony or evidence may be used against the

witness in any criminal case.

Nothing in this section

prohibits the commissioner from granting immunity from

prosecution for or on account of any transaction, matter, or

thing concerning which a witness 1s compelled to testify 1if

the commissioner

determines, in his sole discretion, that

the ends of justice would be served thereby. Immunity may

not extend to prosecution or punishment for false statements

given pursuant to
Section 11.
read:
"30-10-307,

offers or sells a

the subpoena.™

Section 30-10-307, MCA, is amended to

Civil liabilities. (1) Any person who

security in violation ef-any-provisions of
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30-10-202 through-38-18-285 or offers or sells a security by
means ©of fraud or misrepresentation is liable to the person
buying the security from him, who may sue either at law or
in equity to recover the consideration paid for the
security, together with interest at 10% per annum from the
date of payment, costs, and reasanable attorneys' fees, less
the amount of any income received on the security, upon the
tender of the security, or for damages if he no longer owns
the security. Damages are the amount that would be
recoverable upon a tender less:

(a) the value of the security when the buyer disposed
of it; and

(b) interest at 10% per annum from the date of
disposition.

{2y Every person who directly or indirectly controls a
seller liable under subsection (1), every partner, officer,
or director (or person occupying a similar status or
performing similar functions) or employee of such a seller,
and every broker-dealer or salesman who participates or
materially aids in the sale is liable jointly and severally
with and to the same extent as the seller if the nonseller
knew, or in the exercise of reasonable care could have
known, of the existence of the facts by reason af which the
liability is alleged to exist. There shall be <cuntribution

damong the several persons so liable.
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(3) Any tender specified in this section may be made
at any time before entry of Jjudgment. A cause of action
under this statute survives the death of any person who
might have been a plaintiff or a defendant. No person may
sue under this section:

{a) if the buyer has received a written offer, at a
time when he owned the security, to refund the consideration
paid, together with interest at 10% per annum from the date
of payment, less the amount of any income received on the
security and he failed to accept the offer within 30 days of
its receipt; or

{b) 1f the buyer has received a written offer at a

time when he did not own the security in the amount that

would be recoverable under subsection (1) upon a tender
less:

(1) the value of the security when the buyer disposed
of it; and

(ii) interest at 10% per annum from the date of
disposition.

{4) No person who has made or engaged 1in the
performance of any contract in violation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any
such contract with knowledge of the facts by reascn of which

its making or performance was in violation may base any suit
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on the contract, Any condition, stipulation, or provision
binding any person acquiring any security to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder is void as against
public policy and in the public¢ interest.”

Section 12, Section 90-8-304, MCA, is amended to read:

"90-8-304. Application of securities law. Tn lieu of
registration under Title 30, chapter 10, a certified Montana
capital company may file all disclesure documents, along
with a consent to service of process, with the state
securities commissioner. The commissioner may not charge a
fee for such filing er-depssit.,”

NEW SECTION. Section 13. Coordinaticn instruction. If
__Bill No._  [LC 1053] is not passed and approved, section 4
of this act, amending 30-10-201, is amended so that
30-10~-201(5) and (6) read as follows:

"{5) The application shall contatin whatever

information the commissioner requires. No registration

application of a broker—dealer, salesman, or investment

adviser may be withdrawn before the commissiorer approves or

denies such registration, without the express written

consent of the commissioner.

(6) When the registration requirements are compiied
with met, the commissioner shall approve--the--regtstratians

make the registration effective. No effective registration
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of a broker-dealer, salesman, or investment adviser may be

withdrawn without the express written consent of the

commissioner."

NEW SECTION, Section 14, Extension of authority. Any
existing aurhority of the securities commissioner to make
rules on the subject of the praovisions of this act is
extended to the provisions of this act.

NEW SECTION. Sectiocon 15. Effective date. This act is
effective on passage and approval.

-End-
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STATE OF MONTANA - FISCAL NOTE
' Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB247, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to generally revise the laws relating to securltzes' amendlng Sectlons 30-10-103 through 3-10-105,
30-10-201, 30-1§-204, 30-10-206, 30-10-207, 30-10-209, 30-10-301, 30-10-304, 30-10-307 and 90-8-304, MCA; and
providing an immediate effective date. :

ASSUMPTIONS:
1. The number of new non-resident issuer appointed salesman will remain constant during biennium -52.

2. No significant impact on workload.

FISCAL IMPACT: SRR
Revernues:. ' : FY88 : FY89
' Current Law Proposed Law Difference Current Law Proposed L.aw Difference

Securities Regulatory
Account $1,987,700 $1,585,100 ($ 2,600) $1,987,700 $1,985,100 ($ 2,600)
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DAVID L. HUNTER, BVDGET DIRECTOR
Office of Budget and Program Planning
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APPROVED BY COMM. ON
BUSINESS & INDUSTRY

SENATE BILL WHO. 247
INTRODUCED BY MEYER, BRANDEWIE, MILLER
BY REQUEST OF THE STATE AUDITOR AND

SECURITIES COMMISSIONER

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TCO SECURITIES; AMENDING SECTIONS 30-10-103
THROUGH 30-10-105, 10-10-201, 30-10-204, 30-10-206,
30-10-207, 30-10-209, 30-10-301, 30-10-304, 30-10-307, AND

90-8-304, MCA; AND PROVIDING AR IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
"30-10-103. Definitions. When used in parts 1 through

3 of this chapter, unless the context requires otherwise,

the following definitions apply:

{1) “"Commissiconer" means securities commissioner of
this state.

{2) “Salesman” means any individual other than a
broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. A
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this

definition. "Salesman" does not include an individual who
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{a} effecting a transaction in a security exempted by
subsections (1), (2), (3}, {8}, (9), (10), or (ll)7-or—-t32y
of 30-10-104;

(b) effecting transactions exempted by 30-10-105; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

(3) "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. "Broker-dealer"
does not include:

(a) a salesman, issuer, bank, savings institution,
trust company, or insurance company; or

(b} a person who has no place of business in this
state 1f he effects transactions in this state exclusively
with or through the issuers of the securities invelved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
Act of 1940, pension or profit-sharing trusts, or other
financial institutions or institutional buyers, whether
acting for themselves or as trustee.

(4} "Registered broker-dealer"” means a broker-dealer

registered pursuant to 30-10-201,

2= SB 247
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(5) "Guaranteed" means guaranteed as to payment of
principal, interest, or dividends,

(6) (a) "Investment adviser" means any person who, for
compensation, engages in the business of advising others,
either directly or through publicaticns or writings, as to
the wvalue of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities.

(k) The term includes a financial planner or other

person who:

(1) as an integral component of other financially

related services, provides the investment advisory services

described in subsection {6)(a) to others for compensation,

as part of a business; or

(ii) represents himself as providing the investment

advisory services described in subsection (6){a) to others

for compensation.

{¢) "Investment adviser" does not include:

ta¥(i)} a bank, savings institution, trust company, or
lnsurance company;

tb¥(ii) a lawyer, accountant, engineer, or teacher
whose performance of these services is solely incidental to
the practice of his profession;

tey(iii) a broker-dealer;
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td+(iv) a publisher of any bena-fide newspaper, news

column, newsletter, news magazine, or business or financial

publication of-~-generat7--reguiary-—-and-paid-eirentakion or

service, whether communicated in hard copy form or by

electronic means or otherwise, that does not consist of the

rendering of advice on the basis of the specific investment

situation of each client;

tey(v) a person whose advice, analyses, or reports
relate only to securities exempted by 30-10-104(1); or

tE¥--a-parssn-who-has-no--ptace--of—-business——rn-—-this
state-if-his-oniy-citents—itn-this-state-are-other—inveatment
adviseras-broker-reaterss-banks;-savings—inastitubions;-erusat
compaAntes;--inan ARSe--companies;--investment--companies—-as
defined-in-the-Investment-Company-Act-of--19467--pension--or
prafit-sharing--trustsy-—or--other-financial-inatitneions-or
institutional-buyers; whether-acting-for--themseives—--or--as
trustees;-or

tg9¥{vi) such other persons not within the intent of
this subsection {5} (6) as the commissioner may by rule or
order designate.

(7) “Issuer" means any person who issues or proposes
to issue any =security, except that with respect to
certificates of deposit, voting-trust certificates, or
collateral-trust certificates or with respect to

certificates of interest or shares in an unincorporated

-4~ SB 247
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investment trust not having a beocard of directors {or persons
performing similar functions) or of the fixed, restricted
management, or unit type, the term "issuer” means the person
or persong performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

(B) “"Honissuer" means not directly or indirectly for
the benefit of the issuer.

{9) "Person", for the purpose of parts 1 through 3 of
this chapter, means an individual, a corporation, a
partnership, an assocliation, a joint-stock company, a trust
where the interests of the beneficiaries are evidenced by a
security, an unincorporated organization, a government, or a
political subdivision of a government.

(10) (a) "Sale" or "sell" includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value,

(b) "Offer” or "offer to sell" includes every attempt
or offer to dispose of or solicitation of an ocffer to buy a
security or interest in a security for value.

(c) Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitute part of the subject of the

purchase and to have been offered and sold for value. A
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purported gift of assessable stock is considered teo involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as every sale or offer of a security
which gives the holder a present or future right or
privilege to convert into another security of the same or
another issuer, is considered to include an offer of the
other security.

(11) "Securities Act of 1933", “"Securities Exchange Act
of 1534", "Public OUtility Holding Company Act of 1935",

"Investment Advisors Act of 1940", and "Investment Company

Act of 1940" mean the federal statutes of those names as
amended before or after July 1, 1961.

(12) “Security" means any note; stock; treasury stock;
bond; debenture; evidence of indebtedness; certificate of
interest or participation in any profit-sharing agreement;
collateral-trust certificate; preorganization certificate or
subscription; transferable shares; investment contract:
voting-trust certificate; certificate of deposit for a
security; certificate of interest or participatien in an
oil, gas, or mining title or lease or in payments out of
production under such a title or lease: or, in general, any
interest or instrument commonly known as a security or any
certificate of interest or participation in, temporary or

interim certificate for, receipt for, guarantee of, or

—-6- SB 247
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warrant or right to subscribe to or purchase any of the
foregoing. “"Security" does not include any insurance or
endowment policy or annulity . contract under which an
insurance company promises to pay a sum of money either in a
lump sum or periodically for life or some other specified
period.

(13) "State™ means any state, territory, or possession
Oof the United States, as well as the District of Columbia

and Puerto Rico.

{14) "Transact”, "transact business", or "transaction”
includes the meanings of the terms ‘"sale", “sell", and
"offer".”

Section 2. Section 30-10-104, MCA, is amended to read:

"30-10-104. Exempt securities. Sections 30-10-202
through 30-10-207 do not apply to any of the Ffollowing
securities:

(1) any security (including a revenue obligation)
issued or guaranteed by the United States, any state,- any
political subdivision of a state, or any agency or corporate
or other instrumentality of one or more of the foregeing;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any of the foregoing that is payable
solely from payments to be received in respect of property
or money used under a lease, sale, or locan arrangement by or

for a nongovernmental industrial or commercial enterprise,
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uniess such enterprise or any security of which it is the
issuer is within any of the exemptions enumerated in
subsections (2) through ¢9%% (13) of this section;

(2) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, or any agency or corporate aor other
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recaognized
as a valid obligation by the issuer or guarantor;

(3} any secvrity issued by and representing an
interest in or a ..ebt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized and supervised under
the laws of any state;

(4) any security issued by and representing an
interest in or a debt of or guaranteed by any federal
savings and loan association or any building and 1loan or
similar association organized wunder the laws of any state
and authorized teo do business in this state;

t5}-—any--insurance--or-——endowment--policy -—ar--amnuity
contrackt---or---spktionai---annuity---econtract--rssued--by--a
corporatisn-subject-to-—-the--supervision—-of--the--insurance
commisstoners

€63{5) any security issued or guaranteed by any

-8~ 5B 247
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federal credit union or any credit union, industrial loan
association, or similar association organized and supervised
under the laws of this state;

+?¥(6) any security issued or guaranteed by any
railroad, other common carrier, public utility, or holding
company which is:

(a) subject to the Jjurisdiction of the interstate
commerce commission;

(b) a registered holding company under the Public
Utility Holding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

(¢) regulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality; or

(d) rtegulated in respect to the issuance or guarantee
of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased to a railroad or public utility
if other securities issued by such railroad or public
utility would be exempt under this subsection;

t8¥{7) any security that meets all of the following
conditions:

(a) if the issuer is not corganized under the laws of

the United States or a state, it has appointed a duly
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authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

{b) a class of the issuer's securitiesg is required to
be and 1is registered under section'12 of the Securities
Exchange Act of 1934 and has been so registered for the 3
years immediately preceding the offering date;

{c) neither the issuer nor a significant subsidiary
has had a material default during the last 7 years ({or the
issuer's existence if less than 7 years) in the payment of:

(i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money; or

{ii) rentals under leases with terms of 3 years or
more;

(d) the issuer has had consclidated net income {before
extraordinary items and the cumulative effect of accounting
changes) of at least $1 million in 4 of its last 5 fiscal
years, including its last fiscal year; and if the offering
is of interest-bearing securities, has had for its 1last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal

year" as used in this subsection t8}td} {(7)(d), means the

-i0- SB 247
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most recent year for which audited financial statements are
available, provided that such statements cover a Fiscal
pericd ended not more than 15 months from the commencement
of the offering.

(e) if the offering is of stock or shares, other than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

(£} if the offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of record on any date within 6 months prior
teo the commencement of the offering by at least 1,200
persons and on such date there are at least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price for that day, of at least $3,750,000,
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes ¢f this section upon written
information furnished by the record owners.

t9+(8) any security issued by any person arganized and

operated not for private profit but exclusively for
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religious, educational, benevolent, charitable, fraternal,
social, athletic, or reformatory purposes if the issuer pays
a fee of $50 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period;

t30%(9) any commercial paper which arises out of a
current transaction or the proceeds of which have been or
are to be used for current transaction and which evidences
an obligation to pay cash within 9 months of the date ot
issuance, exclusivz of days of grace, or any renewal of such
paper which 1s likewise limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
s0ld to the banks or insurance companies;

¢2¥$(10) any investment contract issued in connection
with an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

t+2¥(1l1l) any security for which the commissioner
determines by order that an exemption would better secrve the
purposes of 30-10-102 than would registration. The fee for
this exemption must be as prescribed in 30-10-209(4).

t33}(12) any security 1listed or approved for listing
upen notice of issuance on the New York stock exchange, the
American stock exchange, the Pacific stock exchange, the

Midwest stock exchange, or any other stock exchange
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registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same issuer that is of senior or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved: or
any warrant or right to purchase or subscribe to any of the
foregoing;

t343(13) any national market system security listed or
approved for listing upon notice of issuance on the national
association of securities dealers automated quotation system
or any other national guotation system approved by the
commissioner; any other security of the same issuer that is
of senior or substantially equal rank; any security called
for by subscription rights or warrants so 1listed or
approved; or any warrant or right to purchase or subscribe
to any of the securities listed in this subsection.”

Section 3. Section 30-10-105, MCA, is amended to read:

"30-10-105. Exempt transactions. Except as 1in this
section expressly provided, 30-10-201 through 30-10-207
shall not apply to any of the following transactions:

(1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not;. A transaction is

presumed to be isolated if it is one of not more than three

transactions during the prior 12-month period.

(2) (a) any nonissuer distribution of an outstanding

-13- SB 247

w N

®

10

11

12

13

14

15

ié

17

18

19

20

21

22

23

24

25

SB 0247/02

security by a broker-dealer registered pursuant to 30-10-201
if:

(i} quotations for the securities to be offered or
sold (cr the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities) are reported by the automated quotations system
operated by the national association of securities dealers,
inc., (NASDAQ) or by any other quotaticn system approved by
the commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if less than 3 vyears, in the payment of
principal, interest, or dividends on the security.

{b) The commissioner may by order deny or revoke the
exempticn specified in subsection {2){a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect wuntil it is

modified or wvacated by the commissioner. If a hearing is
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requested or ordered, the commiggioner, after notice of and
opportunity for hearing to all interested persons, may
modify or wvacate the order or extend it wuntil final
determination. No order under this subsection may operate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection 1f he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

(3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsolicited order or
offer teo buy, but the commissioner may require that the
customer acknowledge upen a specified form that the sale was
unsolicited and that a signed copy of each form be preserved
by the broker-dealer for a specified perioed;

{4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

{5) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or conservator in the performance of his official duties as
such:

(6) any transaction executed by a bona fide pledgee

without any purpose of evading parts 1 through 3 of this
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chapter;
(7} any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as

defined in the Investment Company Act of 1940, pension or

profit-sharing trust, or other financial institution or
institutional buyer, or to a broker—dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity;

(8) {a) any transaction pursuant to an offer made in

this state directed by the offeror to not more than 10
persons (other tlan those designated 1in subsection (7))
during any period of 12 coansecutive months, 1if:

(i} the sr<ller reasonably believes that all the buyers
are purchasing for investment; and

{ii) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended.

{b) For the purpose of the exemption provided for in
subsection (8)(a), an offer to sell is made in this state,
whether or not the cofferor or any of the offerees is then

present in this state, if the cffer either originates from
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this state or is directed by the offeror to this state and
received at the place to which it is directed (or at any
post office in this state in the case of a mailed cffer).

(9) any offer or sale of a preorganization certificate
or subscription if:

(a) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
subscriber;

(b) the number of subscribers does not exceed 10; and

{c}) no payment is made by any subscriber;

{10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are helders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not mere than 90 days of their
issuance, if:

{(a) no commission or other remuneration {(other than a
standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

{b) the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either (a) or (b} of this subsection;

(1l) any offer (but not a sale) of a security for which
registration statements have been filed under both parts 1

through 3 of this chapter and the Securities Act of 1933 if
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ne scop-erder--o¢ STOP, refusal, denial, suspension, or

revocation order is in effect and no public proceeding or
examination looking toward such an order is pending under
either law;

(12) any offer {(but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

(13) the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distributicn other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

{14) any transaction incident to a right of conversion
or a statutory or judicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

(15) any transaction inp compliance with such ruleg as
the commissioner in his discretion may adopt to serve the

purposes of 30-10-102;--er. The commissioner may in his

discretion require that 30-10-201 through 30-10-207 apply to

any or all transactional exemptions adopted by rule.
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{16) any transaction pursuant-to--the--Montana--Eapital
Eompany-—Act7--Fitie—-90;-chapter-8;-provided-that-a-Montana

capttal-company-must by a certified Montana capital company

as defined in 90-8-104, provided that such company first

frte files all disclosure documents, along with a consent to
service of process, with the atate-sseurities commissioner.
The commissicner may not charge a fee for the filing or
deposte.”

Section 4. Section 30-10-201, Mca, is amended to read:

*30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. {1) It is unlawful for any person
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he is registered under parts 1 through 3 of this
chapter.

{2) It 1is wunlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

(3) It is unlawful for any person to transact business
in this state as an investment adviser unless:

{a) he is so registered under parts 1 through 3 of
this chapter;

(b he is registered as a broker-dealer under parts 1

through 3 of this chapter; or
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{c) his only clients in this state are:
(i) investment companies, as defined in the Investment
Company Act of 1940, or insurance companiess;

{ii) other investment advisers;

(iii) broker-dealers;

(iv) banks;

(v) trust companies;

(vi) savings and locan associations;

(vii) employee benefit plans with assets of not less

than §1 million;

(viii) governnental agencies or instrumentalities,

whether acting fc: themselves or as trustees with investment

¢ontrol; or

tix) other institutional investors as are designated by

rule or order of the commissgioner.

{4) A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker—dealer in the
offer or sale of securities for an issuer, or an investment
adviser may apply for registration by filing an application
in such form as the commissioner prescribes and payment of
the fee prescribed in 30-10-209. Except—fer-persons—-in-the
emptoy-sf-brokerage-firms-geverned-by-tha-regulations-of-the
secnrities-and-exechange-commisstons;-—ati--satesmen--must——be
tegat-residents-cf-thia-state-and-must-have-actuatty-resided

tn--this-state-for-a~-period-of-at-teast-I-year-next-prior-te
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the-date-of-appiication-fer-registratien:-—Fhe--commissionesr
mayy——upon-request-and-for-good-cause-shewn-by-an-appiicant;
watve-the-residency-requirements—-Payment-of-the-waiver--fee
sheti--be—-ms-—preacribed-in-36-10-269c A salesman acting as
agent for an issuer or broker-dealer who is not currently in
compliance with the financial responsibility requirements
prescribed by the Securities Exchange Act of 1934 and by
regulations adopted under it, may, in the discretion of the
commissioner, be required to file with the commissioner a
bond of a surety company duly authorized to transact
business 1in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Montana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 of this c¢hapter, and
provide that upon failure to so comply, the salesman shall
be liable to any and all persons who may suffer 1loss by
reason thereof.

{5) The application shall contain whatever information

the commissioner requires. No reqistration applicaticn of a

broker-dealer, salesman, investment adviser, or investment

adviser representative may be withdrawn before the

commissioner approves or denies such registration, without

the express written consent of the commissioner.

{6) When the registration requirements are compiied

with met, the commissicner shall approve--the--registrations
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make the registration effective. No effective registration

of a broker-dealer, salesman, investment adviser, or

investment adviser representative may be withdrawn without

the express written consent of the commissioner.

(7) Registration of a broker-dealer, salesman, or
investment adviser shall be effective until December 131
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he is not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the commissioner.

(8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filing, prier to the
expiration thereof, an application containing such
information as the commissioner may require to indicate any
material change in the information contained in the original
application or any renewal application for registration as a
broker-dealer, salesman, or investment adviser filed by the
applicant, payment of the prescribed fee, and, in the case
of a broker-dealer who 1is not a member of NASD, inc., by
filing a financial statement showing the financial condition

of such broker-dealer as of a date within 9g days. &
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registered broker-dealer or investment adviser may file an
application for registration of a successor, to become
effective upon approval of the commissioner.

{(9) Every registered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1),
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissioner prescribes otherwise for particular types of
records. All the records of a registered broker-dealer or
investment adviser are subject at any time or from time to
time to such reasonable pericdic, special, or other
examinations, within or without this state, by
representatives of the commissioner, as the commissioner
considers necessary or appropriate in the public interest or
for the protection oE investors.

(10) The commissioner may by order deny, suspend, or
revoke registration of any broker-dealer, salesman, or
investment adviger if he finds that the order is in the
public interest and that the applicant or registrant or, in
the case ¢f a broker-dealer or investment adviser, any
partner, officer, or director:

(a) has filed an application for registration under
this section which, as of its effective date or as of any

date after filing in the case of an order denying
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effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

{b) has willfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

{c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony;

(d} is perm nently or temporarily enjoined by any
court of cormpetent jurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

(e) is the subject of an order cof the commissioner
denying, suspending, or revoking registration as a
broker-dealer, salesman, or investment adviser;

{f} is the subject of an order-entered-within-the-past
5--years——bhy-the-securities—administretor-of-any-other-state
or-by-the-federali-securities-and-exchange-commiasien-denying
or-revoking-regiatration-as-a—-broker-dealter;--satesmany--or
investment--adviser--or--the-substantiat-equivatent-of-tiose
terms-as-defined-+n-parts-i-throngh—3-ef-this-chapter-er--:s=s

the--subject--of—-an--order--cf--the—-federai-securities-and
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exchange-commissien-—suspanding——or--expeiting--him--from——a
national-——securities—--exchange-—-or-—--nationat-—securtties
asssciation-reqistered-under-the-Securities-Exchange-het--of
1934~--or-is-che-subject-sf-a-Bnited-States-pose-office-£raud
erdery-bubks

tif--the-ccmmissioner-may not-institute-a-revocakion-sr
suspension-proceeding-under-this-subsection-tfy-more-than--%
year—-from—the-date-of-the-srder-retted-on;-and

tity-he--may--not-enter-any-erder-under—-this-sabsection
{Ey-on-the-basis-cf-an-erder-untess-that-order-was-based--on
facts-which-would-currentiy-conacitute-a-ground-for-an-order

under--this--seceions adjudication or determination, within

the past 5 vears, by a securities or commodities agency or

administrator o©of another state or a courk of competent

jurisdiction, that the person has viplated the Securities

Act of 1933, the Securities Exchange Act of 1934, the

Investment Advisors Act of 1940, the Investment Company Act

of 1940, or the Commcdity Exchange Act or the securities or

commodities law of any other state;

(g) has engaged in dishonest or unethical practices in
the securities business;

(h) is insolvent, either in the sense that his
liabilities exceed his assets or in the sense that he cannot
meet his obligations as they mature, but the commissioner

may not enter an order against a broker-dealer or investment
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adviger under this subsection (h) without a finding of
insolvency as to the broker-dealer or investment adviser;

{i) has not complied with a condition imposed by the
commissioner under this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securities business; or

{j) has failed to pay the proper filing fee, but the
commissioner may enter only a denial order under this
subsection (j), and he shall vacate any such order when the
deficiency has been correcteds; or

(k) has failed to reasonably supervise his salesmen or

employees, if he is a broker-dealer, or his investment

adviser representatives or employees, if he is an investment

adviser, to assure their compliance with this act.

{11) The commissioner may not institute a suspension or

revocation proceeding on the basis of a fact or transaction

known to him when registration became effective unless the

proceeding is instituted within 30 days after the date on
=2 € date on

which the registration became effective.

(12) The commissioner may by order summarily postpone

or _suspend registration pending final determination of any

proceeding under this section.

t3¥+(13) Upon the entry of the order under subsection
(10) of this section, the commissioner shall promptly notify

the applicant or reqgistrant, as well as the employer or
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prospective employer 1if the applicant or registrant is a
salesman, that it has been entered and of the reascons
therefor and that if requested by the applicant or
registrant within 1% days after the receipt of the
commissioner's notification the matter will be promptly set
down for heating. If no hearing is requested within 1% days
and none is ordered by the commissioner, the order will
remain in effect until it is modified o©or wvacated by the
commissioner. If a hearing is requested or ordered, the
commissioner, after notice of and opportunity for Thearing,

may affiems modifyry or vacate the order or extend it until

final determination.

+12y(14) IEf the commissioner finds that any registrant
or applicant £for registration is no longer in existence or
has ceased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, or guardian or cannot be located after
reasonable search, the commigsioner may by order cancel the
registration or application.

€333{15) The commissioner may, after suspending or
revoking registration of any broker-dealer, salesman, orC
investment adviser under subsection (10), impose a fine not
to exceed §5,000 upon such broker-dealer, salesman, or

investment adviser. The fine 1is in addition to all other
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penalties imposed by the laws of this state and must be
collected by the commissioner in the name of the state of
Montana and deposited in the general fund. Imposition of
any fine wunder this subsection is an order from which an
appeal may be taken pursuant to 30-10-308. If any
broker-dealer, salesman, or investment adviser fails to pay
a fine referred to in this subsection, the amount of the
fine is a lien upon all of the assets and property of such
broker-dealer, salesman, or investment adviser in this state
and may be recovered by suit by the commissicner and
deposited in the ceneral fund. Failure of a broker-dealer,
salesman, or ir-estment adviser to pay a fine alsao
constitutes a forfeiture of his right to do business in this
state under pa:ts 1 through 3 of this chapter.”

Section 5. Section 30-10-204, MCA, is amended to read:

"30-10-204. Registration by cocrdination. (1) Any
security for which a registration statement has been filed
under the Securities Act of 1933 or any securities for which
filings have been made pursuant tc regulation A or
regulation E, and amendments thereto, of the general rules
and regulations of the United States securities and exchange
commission, adopted pursuant to subsection (b) of section 3
of said Securities Act of 1933, in connection with the same
offering, may be registered by coordination. A registration

statement under this section shall contain the following
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information and be accompanied by the following documents,
in addition to payment of the registration fee prescribed in
30-10-209:

{a) three--copies one copy o©of the prospectus ar
offering circular and letter of notification filed under the
Securities Act of 1933 or the general rules anrd regulations
thereunder, tcgether with all amendments thereto;

(b) the amount of securities to be cffered in this
state;

{c) the states in which a reqistration statement or
similar document in connection with the offering has been or
is expected to be filed;

{d) any adverse order, judgment, or decree previously
entered in conpnection with the offering by any court or the
securities and exchange commission;

(e} if the commissicner by rule or otherwise requires,
a copy of the articles of incorperation and bylaws (or their
substantial equivalents) currently in effect, a copy of any
agreements with or among underwriters, a copy of any
indenture or other instrument governing the issuance of the
security to be registered, and a specimen or copy of the
security;

(£) if the commissioner requests, any octher
information, or copies of any other documents, filed under

the Securities Act of 1933;
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(g) an undertaking to forward promptly all amendments
to the federal registration statement or offering circular
and letter of notification, other than an amendment which
merely delays the effective date;

(h) a consent ¢to service of process meeting the
requirements of 30-10-208; and

(i) such other information as the commissioner may
reqguire.

(2) A registration statement by coordination under
this section automatically becomes effective at the moment
the federal registration statement or other filing beccomes
effective if all the following conditions are satisfied:

(a) no stop order is in effect and no proceeding is
pending under 30-10-207;

{b) the registration statement has been on file with
the commissioner for at least 10 business days; and

{c) a statement of the maximum and minimum proposed
offering prices and the maximum underwriting discounts and
commissions has been on file for 2 business days or such
shorter period as the commissioner permits by rule or
otherwise and the offering is made within those limitations.

{3) The registrant shall promptly notify the
commissioner of the date and time when the federal
registration statement or other filings became effective and

the content of the price amendment, if any, and shall
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promptly file a posteffective amendment containing the
information and documents in the price amendment. "Price
amendment" means the final federal amendment which includes
a statement of the offering price, underwriting and selling
discounts or commissions, amount of proceeds, conversion
rates, call prices, and other matters dependent upcn the
offering price.

{4) Upon failure to receive the required notification
and posteffective amendment with respect to the price
amendment referred to in subsection (2) of this section, the
commissioner may enter a step denial order, without notice
or hearing, retroactively denying effectiveness to the
registration statement or suspending its effectiveness until
compliance with subsection (2) of this section, if he
promptly notifies the registrant of the issuance of the
order. If the registrant proves compliance with the
requirements as to notice and posteffective amendment, the
stop denial order is volid as of the time cof its entry. The
commissioner may by rule or otherwise waive either or both
of the conditions specified in subsections (2){b) and (2){(c)
of this section. If the federal registration statement or
other filing becomes effective before all these conditions
are satisfied and they are not waived, the registration
statement automatically becomes effective as soon as all

conditions are satisfied. If the registrant advises the
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commissioner of the date when the federal registration
statement or other filing is expected to become effective
the commissioner shall promptly advise the registrant
whether all the conditions are satisEied and whether he then
contemplates the institution of a proceeding under
30-10-207; but this advice by the commissioner does not
preclude the institution of such a proceeding at any time."

Section 6. Section 30-10-206, MCA, is amended to read:

"30-10-206. General provisions regarding registration
of securities. (1) A registration statement may be filed by
the issuer, any other person on whose behalf the offering is
to be made, or a registered broker-dealer. A&ny document
filed under parts 1 through 3 of this chapter or a
predecessor law within 5 3 years preceding the filing of a
registration statement may be incorporated by reference in
the registration statement to the extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any registration statement.

{2) (a) The commissioner may regquire as a condition of
registration by qualification or coordination:

(i} that any security issued within the past 3 vyears
or to be lissued to a promoter for a consideration
substantially different from the public offering price, or

to any person for a consideration other than cash, be
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deposited in escrow; and

(ii) that the proceeds from the sale of the registered
security in this state be impounded until the issuer
receives a specified amount from the sale of the sécurity
either in this state or elsewhere.

{b) The commissioner may determine the conditions of
any escrow or impounding required hereunder, but he may not
reject a depository solely hecause of location 1in another
state.

{3) When securities are registered by notification,
coordination, or gualification, they may be cffered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registered broker—dealer. Every
registration shall remain effective for a period of 1 year
unless it is revoked by the commissioner, terminated upon
request of the registrant with the consent of the
commissioner, or renewed under 30-10-209(1)(b); however,
said registration shall be automatically suspended upon a
stop order or suspensicn proceedings being instituted by the
securities and exchange commission relative to said
securities and shall continue suspended so 1long as such
proceedings are pending and until the registration or filing
with the securities and exchange commission is effective.
All outstanding securities of the same class as a currently

registered security are considered to be registered for the
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purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding.

{4) The commissioner may require the person who filed
the registration statement to file reports to keep
reasonably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

(a) are issued by a face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

{b) are being offered and sold directly by or for the
account of the issuer.

{5) No securities registration statement may be

withdrawn, whether or not gsuch statement has become

effective, without the express written consent of the

commissioner."”
Section 7. Section 30-10-207, MCA, is amended to read:
"30-10-207. Denial, suspension, and revocation of
registration of securities. (l) The commissicner may issue
an order denying effectiveness to, or suspending or revoking
the effectiveness of, any registration statement if he finds

that the order is in the public interest and that:
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(a) the registration statement, as of its effective
date or as of any earlier date in the case of an order
denying effectiveness, is incomplete in any material respect
or contains any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

(b} any provision of parts 1 through 3 of this chapter
or any rule, order, or condition lawfully imposed under
parts 1 through 3 of this chapter has been willifully
viclated, in connection with the offering, by:

(i) the person filing the registration statement;

(ii) the issuer, any partner, officer, or director of
the issuer, any person occupying a similar status or
performing similar functions, or any person directly or
indirectly controlling or controlled by the issuer, but only
if the person filing the registration statement is directly
or indirectly controlled by or acting for the iésuer; or

(iii) any underwriter;

(c) the security registered or sought to be registered
is the subject of a permanent or temporary injunction of any
court of competent jurisdiction entered under any other
federal or state law applicable to the offering, but:

(1) the commissioner may not institute a proceeding
against an effective registration statement under this

subsection (¢} more than 1 year from the date of the
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injunction relied on; and

(ii) he may not enter an order under this subsection
{¢c) on the basis of an injunction entered under any other
state law unless that order or injunction was based on facts
which would currently constitute a ground for an order under
this section;

(d) the issuer®’s enterprise or method of business
includes or would include activities which are illegal where
performed;

(e) the offering has worked or tended to work a fraud
upon purchasers or would sc operate;

(f) when a security 1is sought to be registered by
notification, it is not eligible for such registration;

{g) when a security is sought to be registered by
coordination, there bhas been a failure to comply with the
undertaking required by 30-10-204(1){g};

{h) the applicant or registrant has failed to pay the
proper registration fee, but the commissioner may enter only
a denial order under this subsection, and he shall vacate
any such order when the deficiency has been corrected; or

{i) the offering has been or would be made with
unreasonable amounts of underwriters' and sellers'
discounts, commissions, or other compensation, or promoters'
profits or participation, or unreasonable amounts or kinds

of options.
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(2y The commissioner may not enter a step suspension
or revocation order against an effective registration
atatement on the basis of a fact or transaction knewn to him
when the registration statement became effective.

{3} Upon the entry of an order under subsection (1) of
this section, the commisgsicner shall promptly notify the
issuer of the securities and the applicant or registrant
that an order has been entered and of the reasons therefoer
and that, if reguested by the issuer or registrant within 15
days after the receipt of the commissioner’'s notification,
the matter will be set promptly down for hearing. If no
hearing is requested within 15 days and none is ordered by
the commissioner, the order will remain in effect until it
is modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity for hearing, may affirm, modify, or vacate the
order."

Section 8. Section 30-10-209, MCA, is amended to read:

"30-10-209. Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

(1) {a} For the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissioner for the first year of registration

a registration fee of $200 for the Eirst $100,000 of initial
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issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000.

(b)) Each year thereafter, a registration of securities
may be renewed, prior to its termination date, for an
additional year upon consent of the commissioner and payment
of an additional registration fee to be computed at 1/10 of
13 of the aggregate offering price of such securities which
are to be offered in this state during that year, evan
though the maximum fee was paid the preceding year. In no
event shall the additional registration fee be less than
$200 or more than $1,000. The registration statement for
such securities may be amended te increase the amount of
securities to be offered.

(c}) If a registrant sells securities in excess of the
aggregate amount registered for sale in this state, the
registrant may file an amendment to the registration
statement to include the excess sales. If the registrant
fails to file an amendment before the expiration date of the
registration order, he shall pay a filing fee for the excess
sales of three times the amount calculated in the manner
specified in subsection (1)(b). Registration of the excess
securities 1is effective retroactively to the date of the
existing registration.

{2) {a) For registration of a broker-dealer or
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investment adviser, the fee shall be $200 for original
registration and $200 for each annual renewal.

(b) For registration of a salesman, the fee shall be
$50 for original registration with each employer, $50 for
each annual renewal, and $50 for each transfer.

(3} Por certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department.

{(4) For a regquest for an exemption under
30-10-105(15)., the fee shall be established by the
commissioner by rule. For a request for any other exemption
or an exception to the provisions of parts 1 through 3 of
this chapter, the fee shall be §$50.

t5y-~FPor-~watver--of--the--residency-—-requirement——-of
30-10-201¢4)¥7——-thae—-fea--shall--be--§50--for--each--originat
registrations

+6¥(5) All fees are considered fully earned when
received. In the event of overpayment, only those amounts in
excess Oof 510 may be refunded.

t?¥(6) All fees, examination charges, and
miscellaneocus charges, except fines or penalties, collected
by the commissioner pursuant to parts 1 through 3 of this
chapter and the rules adopted hereunder must be deposited

into the securities regulatory trust account, pursuant to

30-10-115 through 30-10-118.
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¢8¥(7) All fines and penalties collected by the
commissioner pursuant to parts 1 through 3 of this chapter
and the rules adopted hereunder must be deposited into the
general fund."

Section 9. Section 30-10-301, MCA, is amended to read:

"“30-10-301. Fraudulent and other prohibited practices.
{1) It 1is unlawful for any person, in connection with the
offer, sale, or purchase of any security, directly or
indirectly, in, into, or from this state, to:

{(a) employ any device, scheme, or artifice to defraud;

{b) make any untrue statement of a material fact or
omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they are made, not misleading; or

(¢) engage in any act, practice, or course cof business
which operates or would operate as a fraud or deceit upon
any person.

(2) (a} It is unlawful for any person who receives,

directly or indirectly, any consideration from another

person primarity for advising the other person as to the
value of securities or their purchase or sale, whether
through the igsuance of analysis or reports or otherwises
te:

tarfi) to employ any device, scheme, or artifice teo

defraud the other person; er
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+b¥(ii) to engage in any act, practice, or course of
business which operates or would operate as a fraud or
deceit upon the other persons; ot

(iii) without disclosing to the client in_ writing

before the completion of the transaction the capacity in

which he is acking and cbtaining the consent of the client

to the transacticon:

{A) acting as principal for his own account, ¢to

knowingly sell any security to or purchase any security from

a ¢lient; or

{B) acting as agent for a person other than such

client, to knowingly effect the sale or purchase of any

security for the accocunt of such client.

(b) The prohibitions of subsection {2}{a}({iii} do  not

apply to any ktransaction with a customer of a broker-dealer

if the broker-dealer is not being compensated for rendering

investment advice in relation to such transaction.

(3) In the solicitation of advisory clients, it is

unlawful for a person to:

{a] make a false statement of a material fact; or

{b) omit a material fact necessary to make a statement

not misleading in light of the circumstances under which it

is made.

t3y(4) F& Except as permitted by rule or order of the

commissioner, it is unlawful for any investment adviser to
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enter into, extend, or renew any investment advisory
contract unless it provides in writing that:

{a) the investment adviser shall not be compensated on
the basis of a share of capital gains upan or capital
appreciation of the funds or any portion of the Funds of the
clienkt;

(b} no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

(c) the investment adviser, if a partnership, shalil
notify the other party to the contract of any change in the
membership of the partnership within a reasonable time after
the change.

(3} Subsection (4j(a) does not prohibit an investment
advisory contract which provides for compensation based upon
the tectal value of a fund averaged over a definite pericd or
as of definite dates or taken as of a definite date.
"Assignment™, as used in subsection {4)(b), includes any
direct or indirect transfer or hypothecation of an
investment advisory contract by the assignor or of a
controlling block of the assigner's outstanding wvoting
securities by a security holder of the assignor; but if the
investment adviser is a partnership, no assignment of an
investment advisory contract is considered to result from

the death or withdrawal of a minority of the members of the
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investment adviser having only a minority interest in the
business of the investment adviser or from the admission to
the investment adviser of one or more members who, after
admission, will be only a minority of the members and will
have only a minority interest in the business.

(6) It is unlawful for an investment adviser to take

or_have custody of any securities or funds of any client if:

{a) the commissioner by rule prohibits such custody;

{b) in the absence of rule, the investment adviser

fails to notify the commissioner that he has or may have

such custody."

Section 10. Section 30-10-304, MCA, is amended to
read:

"310-10~304. Investigations and subpoenas. (1) The
commissioner in his discretion may:

{(a) make such public or private investigations or
examinations within or without this state as he ﬁeems
necessary to determine whether any registration should be
granted, denied, or revoked or whether any person has
violated or is about to violate any provision of parts 1
through 3 of this chapter or any rule or order hereunder or
to aid in the enforcement of parts 1 through 3 of this
chapter or in the prescribing of rules and forms hereunder;

{b) regquire or permit any person to file a statement
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in writing, under oath or otherwise as the commissioner may
determine, as to all the facts and circumstances concerning
the matter to be investigated; and

(c) publish information concerning any violation of
parts 1 through 3 of this chapter or any rule or order
hereunder.

(2) {a) For the purpose of any investigation or
proceeding under parts 1 through 3 of this chapter, the
commissioner or any officer designated by him may administer
oaths and affirmations, subpuvena witnesses, compel their
attendance, take evidence, and require the production of any
bocks, papers, correspondence, memoranda, agreements, or
other documents or records which the commissioner deems
relevant or material to the inguiry.

{b) The commissioner may issue and apply to enforce

subpoenas in  this state at the request of a securities

agency or administrator of another state if the activities

constituting an alleged violation for which the informatiocn

is sought would be a violation of the Securities Act of

Montana if the activities had occurred in this state.

{3} In case of contumacy by or refusal to obey a
subpoena issued to any person, any ccurt of competent
jurisdiction, upon application by the commissioner, may
issue to that person an order requiring him tc appear before

the commissioner or the officer designated by him, there to
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produce documentary evidence if so ordered or to give
evidence touching the matter under investigation or in
guestion. Any failure to obey the order of the court may be
punished by the court as a contempt of court.

(4) No person is excused from attending and testifying
or from producing any document or record before the
commiggioner or in obedience to the subpoena of the
commigsioner or any cofficer designated by him, or in any
proceeding instituted by the commissioner, on the ground
that the testimony or evidence (documentary or otherwise)
required of him may tend to incriminate him or subject him
to a penalty or forfeiture; but no compelled testimony or
evidence or any information directly or indirectly derived
from such testimony or evidence may be used against the
witness in any criminal case. Nothing in this section
prehibits the commissioner from granting immunity from
prosecution for or on account of any transaction, matter, or
thing concerning which a witness is compelled to testify if
the commissicner determines, in his sole discretion, that
the ends o©f justice would be served thereby. Immunity may
not extend to prosecution or punishment for false statements
given pursuant to the subpoena.”

Section 11, Section 30-10-307, MCA, is amended to
read:

"30-10-307. Civil 1liabilities. {1} Any person whao
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offers or sells a security in violation ef-any-previstons of
30-10-202 through-368-16-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the person.
buying the security from him, who may sue either at law or
in equity to recover the consideration paid for the
security, together with interest at 10% per annum from the
date of payment, costs, and reasonable attorneys' fees, less
the amount of any income received on the security, upon the
tender of the security, or for damages if he no longer owns
the security. Damages are the amount that would be
recoverable upon a tender less:

{a) the wvalue of the security when the buyer disposed
of it; and

(b} interest at 10% per annum from the date of
disposition.

(2) Every perscn who directly or indirectly controls a
seller 1liable under subsection (1), every partner, officer,
or director (or person occupying a similar status or
performing similar functions) or employee of such a seller,
and every broker-dealer or salesman whe participates or
materially aids in the sale is liable jointly and severally
with and to the same extent as the seller if the nonseller
knew, or in the exercise of reascnable care could have
kncwn, of the existence of the facts by reason of which the

liability is alleged to exist. There shall be contribution
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among the several persons so liable.

(3) Any tender specified in this section may be made
at any time before entry of judgment, A cause of action
under this statute survives the death of any perscn who
might have been a plaintiff or a defendant. No person may
sue under this section:

{a) 1if the huyer has received a written offer, at a
time when he owned the security, to refund the consideration
paid, together with interest at 10% per annum from the date
of payment, less the amount of any income received on the
security and he failed to accept the offer within 30 days of
its receipt; or

(by if the buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable under subsection (1) upon a tender
less:

(i) the wvalue of the security when the buyer disposed
of it; and

(ii) interest at 10% per annum from the date of
disposition.

{4) No person who has made or engaged in the
performance of any contract in violation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any

such contract with knowledge of the facts by reason of which
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its making or performance was in violation may base any suit
on the contract. Any condition, stipulation, or provision
binding any person acquiring any security to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder is void as against
public policy and in the public interest.”

Section 12. Section 9%90-8-304, MCA, is amended to read:

"90-8-304. Application o©of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana
capital company may file all disclosure documents, along
with a «consent to service of process, with the state
securities commissioner. The commissioner may not charge a
fee for such filing or-deposit."

NEW SECTION. Section 13. Coordination instruction. If
~Bill No. [LC 1053] is not passed and approved, section 4
of this act, amending 30-10-201, 1s amended sc that

30-10-201(5) and (6) read as follows:

“{5) The application shall contain whatever
information the commissioner requires. No registration
application of a broker-dealer, salesman, o©or investment

adviser may be withdrawn before the commissioner approves or

denies such registration, without the express written

consent ¢of the commissioner.

(6) When the registration requirements are coempilied

with met, the commissioner shall apprave-the-vegistration:

-48- 5B 247



(=T T - B I - .

SB 0247/02

make the registration effective. No effective registration

of a broker-dealer, salesman, or investment adviser may be

withdrawn without the express written congent of the

commissicner."

NEW SECTION. Section 14. Extension of authority. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION., Section 15, Effective date. This act is
effective on passage and approval.

-End-
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SENATE BILL NO. 247
INTRODUCED BY MEYER, BRANDEWIE, MILLER
BY REQUEST OF THE STATE AUDITOR AND

SECURITIES COMMISSIONER

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10-103
THROUGH 30-10-105, 30-10-201, 30-10-204, 30-10-206,
30-10-207, 30-10-209, 30-10-301, 30-10-304, 30-10-307, AND

90-8-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
"30-10-103. Definitions. When used in parts 1 through

3 of this chapter, unless the context reguires otherwise,

the following definitions apply:

{1} “"Commissicner" means securities commissioner of
this state.

{2) "Salesman"” means any individual other than a
broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. A
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this

definition. "Salesman" does not include an individual who

%’}anz Legistativa Counch
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(a) effecting a transaction in a security exempted by
subsections (1), (2), (3), (B), (9), (10), or (ll}y-or——+{i3}
of 30-10-104;

tb) effecting transactions exempted by 30-10-10%; or

(c) effecting transactiong with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state,

(3) "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account, "Broker-dealer”
does not include:

(a) a salesman, issuer, bank, savings institutien,
trust company, or insurance company; or

(b} a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved in
the transactions, cther broker-dealers, or banks, savings
institutions, trust campanies, insurance companies,
investment companies as defined in the Investment Company
Act of 1940, pension or proFit-sharing trusts, or other
financial institutions or institutional buyers, whether
acting for themselves or as trustee.

{4) "Registered broker-dealer"” means a broker-dealer

registered pursuant to 3G-10-201.
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(5) "Guaranteed" means quaranteed as to payment of
principal, interest, or dividends.

(6) (a) "Investment adviser™ means any person who, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the wvalue of securities or as tc the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a reqular business, issues or
promulgates analyses or reports concerning securities.

(b) The term includes a Ffinancial planner or other

person who:

(i) as an integral component of other financially

related services, provides the investment advisory services

described in subsection (6)(a) to cothers for compensation,

as part of a business; or

{ii) represents himself as providing the investment

advisory services described in subsection {6)(a) to others

for compensation.

{c) “Investment adviser” does not include:

tay(i) a bank, savings institution, trust company, or
insurance company;

tb3{ii) a lawyer, accountant, engineer, or teacher
whose performance of these services is solely incidental to
the practice of his profession;

tey(iii) a'hroker-dealer;

-3- 5B 247

O W @ N %o s W N

=

12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0247/02

td¥(iv) a publisher of any bera-fide newspaper, news
column, newsletter, news magazine, of business or financial
publication of--generair--regutarz--and-paid-eirevtation or

service, whether communicated in hard copy form or by

electronic means or otherwise, that does not consist of the

tendering of advice on the basis of the specific investment

gituation of each client;

te¥{v) a person whose advice, analyses, or reports
relate only to securities exempted by 30-10-104(1); or

tE}--a-pearann-who-has-no--piace--of--business—-in--this
state-if-his-onty-clt+enta-in-this—state-are-other-investment
advisecrar-broker-desters;-bankay-savinga-instituciensy-trust
companiesy--insurance--companiesy--investment--companites--as
defined-in-the-investment-Company-Act-of--1940;--pensien--or
profib-sharing—-trustsy--or--other-financial-institutions-or
institutionai-buyers;-whether-acting-for--themsetves--er--as
trusteess-or

t+g4{vi) such other persons not within the intent of
this subsection t5% {6} as the commissioner may by rule or
crder designate.

{7) “Issuer" means any person who issues or proposes
to issue any security, except that with respect to
certificates of deposit, voting-trust certificates, or
collateral-trust certificates or with respect to

certificates of interest or shares in an unincorporated
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investment trust not having a board of directeors (or persons
performing similar functions) or of the fixed, restricted
management, or unit type, the term "issuer" means the person
or persons performing the acts and assuming the dutles of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

(8) "Nonissuer™ means not directly cor indirectly for
the benefit of the issuer.

{9) "Person", for the purpose of parts 1 through 3 of
this chapter, means an Iindividual, a corporation, a
partnership, an association, a joint-stock company, a trust
where the interests of the beneficiaries are evidenced by a
security, an unincorporated organization, a government, or a
political subdivision of a government.

(10) (a) "Sale" or "sell" iacludes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

(b)) "Offer"™ or "offer to sell" includes every attempt
or offer to dispose of or solicitation of an offer to buy a
security or interest in a security for value.

fc} Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is conzidered Lo constitute part of the subject of the

purchase and to have been offered and sold for value. A
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purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to ancther security of the same or
ancther issuer, as well as every sale or offer of a security
which gives the holder a present or future right or
privilege to convert into another security of the same or
another issuer, is considered to include an offer of the
other security.

(11) "Securities Act of 1933", "Securities Exchange Act
of 1934%, “Public Utility Holding Company Act of 1935%,

"Investment Advisors Act of 1940", and "Investment Company

Act of 1940" mean the federal statutes of those names as
amended before or after July 1, 1961.

{12) “"Security" means any note; atock; treasury stock;
bond; debenture; evidence of indebtedness; certificate of
interest or participation in any profit-sharing agreement;
collateral-trust certificate; preorganization certificate or
subscription; transferable shares; investment contract;
voting-trust certificate; certificate of deposit for a
security; certificate of Interest or participation in an
0il, gas, or mining title or lease or in payments out of
production under such a title or lease; or, in general, any
interest or instrument commonly known as a security or any
certificate of interest or participation in, temporary or

interim certificate for, receipt for, guarantee of, or
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warrant or right to subscribe to or purchase any of the
foregoing. "Security" does not include any insurance or
endowment policy or annuity . contract under which an
insurance company promises to pay 5 sum of money either in a
lump sum or pericdically for life or some other specified
period.

(13) "State” means any state, territory, or possession
of the United States, as well as the District of Columbia
and Puerto Rico.

(14) "Transact"”, "transact business", or "transaction"

includes the meanings of the terms "sale", "seli", and

"offer".”

Section 2. Section 30—&0—104, MCA, is amended to read:

"30-10-104. Exempt securities. Sections 30-10-202
through 30-10-207 do not apply to any of the following
securities:

(1) any security (including a revenue obligation)
issued or guaranteed by the United States, any state,l any
political subdivision of a state, or any agency or corporate
or other instrumentality of one or more of the foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any of the foregcing that is payable
solely from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or

for a nongovernmental industrial or commerclal enterprise,
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unlesa such enterprise or any security of which it is the
issuer is within any of the exemptions enumerated in
subsections (2) through 9% (13} of this section:;

{2) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, or any dagency or corporate or ather
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recognized
as a valid obligation by the issuer or guarantor:

{3) any security issued by and representing an
intereat in or a debdt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized and supervised under
the laws of any state;

{4) any security issued by and representing an
interest in or a debt of or guaranteed by any federal
savings and loan association or any building and loan or
similar association organized under the laws of any state
and authorized to do business in this state;

t53--any--tnsurance -—or--endowment —-polticy--or--annuity
contract---or---optional---annuity---contract--issued-~by--a
corporation-subject-to--the--supervision--of -—the--insuranee
cemmissionsrs

{62(5) any security issued or guaranteed by any

-8~ ' SB 247
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federal credit union or any credit union, industrial loan
association, or similar associaticon organized and supervised
under the laws of this satate;

¢7¥(6) any security issued or guaranteed by any
railroad, other common carrier, publi¢ utility, or holding
company which is:

(a) subject to the Jjurisdiction of the interstate
commerce commission;

{b) a registered holding company under the Public
Utility Holding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

{c) regulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality; or

(d) regulated in respect to the issuance or guarantee
of the security by a governmental authority of the United
States, any state, Canada, or any Capnadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased to a railroad or public utility
if other securities issued by such railroad or public
utility would be exempt under this subsection;

+83%(7}) any security that meets all of the following
conditions:

fay if the issuer is not organized under the laws of

the United States or a state, it has appointed a duly
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authorized agent in the United States for service of process
and has get forth the name and address of such agent in its
prospectus;

{b) a class of the issuer's securities is reguired to
be and is registered under section 12 of the Securities
Exchange Act of 1934 and has been so registeted for the 3
years immediately preceding the offering date;

(c) neither the issuer nor a significant subsidiary
has ‘had a material default during the last 7 years (or the
issuer’'s existence if less than 7 years) in the payment of:

(i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money: or

(ii) rentals under leases with terms of 3 years or
more;

{d) the issuer has had consolidated net income (before
extraordinary items and the cumulative effect of accounting
changes) of at least $1 millien in 4 of its 1last 5 fiscal
years, including 1its last fiscal year; and if the offering
is of interest-bearing securities, has had for its 1last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal

year" as used in this subsection {83¢{d} {7)(d), means the
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most recent year for which audited financial statements are
avajlable, provided that such statements cover a Eiscal
pericd ended not more than 15 months frem the commencement
of the offering.

(e} if the offering is of stock or shares, other than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

(€) if the offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of record on any date within 6 months priocr
to the commencement of the offering by at least 1,200
persons and on such date there are at 1least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price Ffor that day, of at least $3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the pu:poseé of this section upon written
information furnished by the record owners.

t93{8) any security issued by any person otganized and

operated not for private profit but exclusively for
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religious, educational, benevolent, charitable, fraternal,
social, athletic, or reformatory purposes if the issuer pays
a fee of $50 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period;

t183(9) any commercial paper which arises out of a
current transaction or the proceeds of which have been or
are to hbhe used for current transaction and which evidences
an obligation to pay cash within 9 months of the date of
issuance, exclusive of days of grace, aor any renewal of such
paper which is likewise 1limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
s0ld to the banks or insurance companies;

t223(10) any investment contract issued in connection
with an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

+323(11) any security for which the commissioner
determines by order that an exemption would better serve the
purposes of 30-10-102 than would registration. The fee for
this exemption must be as prescribed in 30-10-209(4}).

+¥34{12) any security listed or approved feor listing
upon notice of issuance on the New Yark stock exchange, the
American stock exchange, the Pacific stock exchange, the

Midwest stock exchange, or any other stock exchange
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registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same jssuer that is of senior or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or
any warrant or right to purchase or subscribe to any of the
foregoing;

+343(13) any national market system security listed or
approved for listing upon notice of issuance on the national
association of securities dealers automated guotation system
or any other national quotation system approved by the
commissioner; any other security of the same issuer that is
of senior or substantially equal rank; any security called
for by subscriprion rights or warrants sc listed or
approved; or any warrant or right to purchase or subscribe
tc any of the securities listed in this subsection.”

Section 3. Section 30-10-105, MCA, is amended to read:

"*30-10-105. Exempt transactions. Except as in this
section expressly provided, 30-10-201 through 30-10-207
shall not apply to any of the following transactions:

(1) any nonissuer isoclated transaction, whether

effected through a broker-dealer or noty. A transaction ig

presumed to be isolated if it is one of not more than three

transactions during the prior 12-month period.

(2) ({(a) any nonissuer distribution of an outstanding

~13- SB 247

w

© 0 @ N W i

12
13
14
15
16
17
18
19
20
21
22
23
24

25

sSB 0247/02

security by a broker-dealer registered pursuant to 30-10-201
if:s

(i) quotations Eor the securities to be oEfered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securitles) are reported by the automated quotations sgystem
operated by the national association of securities dealers,
inc., (NASDAQ) or by any other quotation system approved by
the commissioner by rule; or

tii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiascal years, or during the existence of the issuer and any
predecessors if 1less than 3 years, in the payment of
principal, interest, or dividends on the security.

(b) The commissioner may by order deny or revoke the
exemption specified in subsection (2)(a) with respect to a
specific security. Upon the entry of such an order, the
commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the teasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect wuntil it is

modified or vacated by the commissioner. IE a hearing is
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requested or ordered, the commissicner, after notice of and
opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until Final
determination. No order under this subsection may operate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reascnable care could not
have known of the order.

(3) any nonissuer transaction effected by or through a
tegistered broker-dealer pursuant to an unsolicited order or
offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy of each Form be presgserved
by the broker-dealer for a specified period;

[(4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

{5) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
ot conservator in the performance of his official duties as
such;

(6) any transaction executed by a bona fide pledgee

without any purpose of evading parts 1 through 3 of this
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chapter;

(7) any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as
defined in the Investment Company Act of 1940, pension or
profit-sharing trust, or other financial institution or
institutional buyer, or to a broker~dealer, whether the
purchaser is acting EFor itself or in some fiduciary
capacity:

(8) (a) any transaction pursuant to an offer made in
this state directed by the offeror to not more than 10
persons (other tha those designated in subsection (7))
during any period o. 12 consecutive months, if:

{l) the seller reasonably believes that all the buyers
are purchasing for investment; and

(ii) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended.

{b) For the purpose cof the exemption provided for in
subsection (8})(a), an offer to sell is made in this state,
whether or not the offeror or any of the offerees is then

present in this state, if the offer either originates from
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this state or is directed by the offeror to this state and
received at the place to which it is directed (or at any
post office in this state in the case of a mailed offer).

{9) any offer or sale of a preorganization certificate
or subscription if:

{a) no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
subscriber;

{b) the number of subscribers does not exceed 10; and

{e}) no payment is made by any subscriber;

(10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their
issuance, if:

{a) no commission or other remuneration (other than a
standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b} the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either (a) or (b) of this subsection;

(11) any offer (but not a sale) of a security for which
registration statements have been filed under both parts 1

through 3 of this chapter and the Securities Act of 1933 if
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no stop-order--or STOP, refusal, denial, suspension, or

revocation order is in effect and no public proceeding or
examination looking toward such an order is pending under
either law;

(12} any cffer {(but not a sale) of a security for which
4 registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

(13) the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of vatue is given by stockholders
Ecr the distribution other than the surrender of a tight to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

{14} any transaction incident to a right of conversion
or a statutory or judicially approved reclassification,
recapitalization{ reorganization, quasi-recrganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

(15} any transaction in compliance with such rules as

the commissioner in his discretion may adopt to serve the

purposes of 30-10-1027;--or. The commissioner may in his

discretion require that 30-10-201 through 30-10-207 apply to

any or all transactional exemptions adopted by rule.

-18- ‘ : SB 247



& W

[= T

10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24

25

SB 0247/02

(l16) any transaction puranant-to--the--Montana--Eapital
Eompany-—Acty--Titie--96;-chapter-87-provided-that-a-Montana

eapitai-company-must by a certified Montana capital company

as defined in 90-8-104, provided that such company first

fite files all disclosure documents, along with a consent to
service of process, with the state-securities commissioner.
The commissioner may not charge a fee for the filing ee
deposit,"

Section 4. Section 30-10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. (1) It is unlawful for any person
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
uniess he is registered under parts 1 through 3 of this
chapter.

(2) It is wunlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

{3) It is unlawful for any person to transact business
in this state as an investment adviser unless:

{a) he is sc registered under parts 1 through 3 of
this chapter;

{b) he 1is registered as a broker-dealer under parts 1

through 3 of this chapter; or
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(c) his only clients in this state are:
{i} investment companies, as defined in the Investment
Company Act of 1940, or insurance companies~<;

{ii} other investment advisers;

{iii} broker-dealers;

{iv) banks;

(v) trust companies;

(vi) savings and loan_associations;

(vii) employee benefit plans with assets of not less

than S1 million;

(viii) governmer _al agencies or _instrumentalities,

whether acting for themselves or as trustees with investment

control; or

(ix) other inatitutional investors as are designated by

rule or order of the commissioner.

(4) A broker-dealer or a saleaman, acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or sale of securities for an issuer, or an investment
adviser may apply for registration by Filing an application
in such form as the commlssioner prescribes and payment of
the fee prescribed in 30-10-209, Bxeept-for-perssna-in-the
enpioy-af-brokerage-firma-governed-by-the-reguiations-of-the
securities-and-exchange-commissiony——ail-——-salesmen--must——be
tegat-restdents-af-this-stake-and-must-have-actualliy-resided

in--this-state-Far-a-periocd-of-at-teast-i-year-next-prior-te
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the-date-of-appiication-for-registrations—-The—-commissioner
mayr-—upsn-tedquest-and-for-geod-cauvse-shown-by-an-appiicants
watve-the-restidency-regquirement;--Payment-of-the-waiver—-fee
shati--be--as--prescribed-in-30-19-209+ A salesman acting as
agent for an issuer or broker-dealer who is not currently in
compliance with the financial responsibility requirements
prescribed by the Securities Exchange Act of 1934 and by
requlations adopted under it, may, in the discretion of the
commissioner, be required to file with the commissgsioner a
bond c¢f a surety company duly authorized to transact
business in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Montana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 of this chapter, and
provide that upon failure to so comply, the salesman shall
be liable to any and all perscns who may suffer 1loss by
reagon thereof,

{5) The application shall contain whatever information

the commissioner requires. No registration application of a

broker-dealer, salesman, investment adviser, or investment

adviser representative may be withdrawn before the

commissioner approves or denies such registration, without

the express written consent of the commissioner.

(6) When the registration requirements are compiieéd

with met, the commissioner shall appreve--the--regiatretions
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make the registration effective. No effective registration

of a broker—dealer, salesman, investment adviser, or

investment adviser representative may be withdrawn without

the express written consent of the commissioner.

(7) Registration of a broker-dealer, salesman, or
investment adviser shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he is not associated with an jissuer or a
registered broker-dealer specified in his application. wWhen
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the commissioner.

(8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filing, prior to the
expiration thereof, an application containing such
information as the commissioner may require to indicate any
material change in the information contained in the original
application or any renewal application for registration as a
broker-dealer, salesman, or investment adviser filed by the
applicant, payment of the prescribed fee, and, in the cage
of a broker-dealer who is not a membher of NASD, inc., by
filing a financial statement showing the financial condition

of such broker-dealer as of a date within 90 days. a
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registered broker-dealer or inveatment adviser may file an
application for registration of a successor, to become
effective upon approval of the commissioner.

(9) Every registered broker-dealer and investment
advigser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1},
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissioner prescribes otherwise Eor particular types of
records. All the records of a registered broker-dealer or
investment adviser are subject at any time or from time to
time to such reasonable periodic, special, or other
examinations, within or without this - state, by
representatives of the commissioner, as the commissioner
considers necessary or appropriate in the public interest or
for the protection of investors.

{10) The commissioner may by order deny, suspend, or
revoke registration of any broker—-dealer, salesman, or
investment adviser if he finds that the order is in the
public interest and that the applicant or registrant ar, in
the case ¢f a broker-dealer or investment adviser, any
partner, officer, or director:

{a) has filed an application for registration under
this section which, as of its effective date or as of any

date after filing in the case of an order denying
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effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

{b) has willfully viclated or willfully Eailed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law oOr any rule or order under
parts 1 through 3 of thia chapter or a predecessor law;

{c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony;

(d) is permanently or temporarily enjoined by any
court of competent jurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

(@) is the subject of an order of the commissioner
denying, suspending, or revoking registration as a
broker-dealer, salesman, or investment adviser;

() is the subject of an order-entered-within-the-pasat
S5--years--by-the-securities-admintstrator-of-any-other-state
or-by-the-federat-securitien-and-exchange-commnission-denying
or-reveking-regintration-as-a--broker-dealiery—-satesman;—-or
investment—-adviser--or--the-substantiai-equivaltent-of-those
eerms-as-defined-in-pares-i-through-3-of-this-chapter-or--is

the--subject—-of--an--arder--of--the-~federai-securities-and
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exchange-commission--suspending—-or--expeiting--him—-froem--a
national---securities-——-exchange---or---nationai--seeurities
association-regiscered-under-the-Secnrities-Brehange-Ace--of
1934--or-is-the-subjece-of-a-Unikted-Staces-post-office-fraund
ordery-buks
ti}--the-commissioner-may-not—instieute-a-revecation-er
suapension—proeeeding~under—this—subsection—tfj—more—bhan--i
year-from-the-date-of-the-order-retied-onsr-and
tity-he-—may--not-enter-any-srder-under-this-subsestion
tf+-on—the-basis-of-an-order-untess-that-order—-was-based--on
fackas-which-would—currentliy-constitute-a-gronnd-for-an-order

under—-this--sectiony adjudication or determination, within

the past 5 years, by a securities or commodities agency or

administrator of another state or a court of competent

jurisdiction, that the person has violated the Securities

Act of 1933, the Securities Exchange Act of 1934, the

Investment Advisors Act of 1940, the Investment Company Act

of 1940, or the Commodity Exchange Act or the securities or

commodities law of any other state;

{g) has engaged in dishonest or unethical practices in
the gecurities business;

(h) is insolvent, either in the sense that his
liabilities exceed his assets or in the sense that he cannot
meet his obligations as they mature, but the commissioner

may not enter an order against a broker-dealer or investment
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adviser under this subsection {(h) without a finding of
insolvency as to the broker-dealer or investment adviser;

(i} has not complied with a condition imposed by the
commissioner under this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securitiea business; or

(j) bas Failed to pay the proper Eiling fee, but the
commissioner may enter only a denial order under this
subsection (j), and he shall vacate any such order when the
deficlency has been correcteds; or

(k) has failed to reasonably supervise his salesmen or

employees, {f he is a broker-dealer, or his investment

adviser repregsentatives or employees, if he is an investment

adviser, to assure their compliance with this act.

{11) The commissioner may not institute a suspension or

revocation proceeding on the basis of a fact or transaction

known to him when registration became effective unless the

proceeding is instituted within 30 days after the date on

which the registration became effective,

(12) The commissloner may by order summarily postpone

or_suspend registration pending final determination of any

proceeding under this section.

t¥¥¥(131} Upon the entry of the order under subsection
(10) of this section, the commissioner shall promptly notify

the applicant or registrant, as well as the employer or
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prospective employer if the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the receipt of the
commiggsioner's notification the matter will be promptly set
down for hearing. If no hearing is reguested within 15 days
and none is ordered by the commissioner, the order will
remain in effect until it is modified or vacated by the
commissioner. If a hearing is  requested or crdered, the
commissioner, after notice of and opportunity for hearing,

may affiem; modifyy or vacate the order or extend it until

final determination.

+223(14) If the commissioner finds that any registrant
or applicant for registration is no longer in existence or
has ceased to do business as a broker-dealer, Iinveatment
adviser, or salesman or 1is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, ot guardian or cannot be located after
reasconable search, the commissioner may by order cancel the
registration or application.

€+3¥(15) The commissioner way, after suspending or
revoking registration of any broker-dealer, salesman, or
investment adviser under subsection (10), impose a fine not
to exceed $5,000 upon such broker-dealer, salesman, or

investment adviser. The fine 1is in addition to all other
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penalties imposed by the laws of this state and must be
collected by the commissioner in the name of the state of
Montana and deposited in the general Fund. Imposition of
any fine wunder this subsection is an order from which an
appeal may be taken pursuant to 30-10~308. 1f any
broker-dealer, salesman, or investment adviser fails to pay
a fine referred to in this subsection, the amount of the
fine is a lien upon all of the assets and property of such
broker-dealer, salesman, or investment adviser in this state
and may be recovered by suit by the commissioner and
deposited in the ge eral fund. Failure of a broker-dealer,
salesman, or investment adviser to pay a fine also
cénstitutes a forfeiture of his right to do business in this
state under parts 1 through 3 of this chapter.”

Section 5. Sectjion 30-10-204, MCA, is amended to read:

"30-10-204. Registration by coordination. (1) Any
security for which a registration statement has been filed
under the Securities Act of 1933 or any securities far which
filings have been made pursuant to regulation A or
tegulation E, and amendments thereto, of the general rules
and regulations of the United States securities and exchange
commission,  adopted pursuant to subsection (b) of section 3
of said Securities Act of 1933, in connection with the same
offering, may be registered by coordination. A registration

statement under this section shall contain the following
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information and be accompanied by the following documents,
in addition to payment of the registration fee prescribed in
10-10-209:

(a) three--copies one copy of the prospectus or
offering circular and letter of notification filed under the
Securities Act of 1933 or the general rules and regulations
thereunder, together with all amendments thereto;

(b) the amount of securities to be offered in this
state;

{c) the states in which a registration statement or
similar document in connection with the offering has been or
is expected to be filed;

(d) any adverse order, judgment, or decree previously
entered in connection with the offering by any court or the
securities and exchange commission;

(e) if the commissioner by rule or otherwise requires,
a copy of the articles of incorporation and bylaws (or their
substantial equivalents) currently in effect, a copy of any
agreements with or among underwriters, a copy of any
indenture or other instrument governing the issuance of the
security to be registered, and a specimen or copy of the
security;

(£) if the commissioner requests, any ather
information, or copies of any other documents, filed under

the Securities Act of 1933;
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(g) an undertaking to forward promptly all amendments
to the federal registration statement or offering circular
and letter of notification, other than an amendment which
merely delays the effective date;

(h) a consent to service of process meeting the
requirements of 30-10-208; and

{i) such other information as the commissioner may
require.

" (2) A registration statement by coordination under
this section automatically becomes effective at the moment
the federal registration statement or other filing becomes
effective if all the following conditions are satisfied:

(a) no stop order is in effect and nc proceeding is
pending under 30-10-207;

(bl the registration statement has been on file with
the commissioner for at least 10 business days; and

(c) a statement of the maximum and minimum proposed
offering prices and the maximum undervwriting discounts and
commissions has been on file for 2 business days or such
shorter period aa the commissioner permits by rule or
otherwise and the offering is made within those limitations.

(3) The registrant shall promptly notify the
commissioner of the date and time when the Eederal
registration statement or other filings became effective and

the content of the price amendment, if any, and shall
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promptly file a posteffective amendment containing the
information and documents in the price amendment. "Price
amendment"” means the final federal amendment which includes
a statement of the offering price, underwriting and selling
discounts or commissions, amount of proceedsa, conversion
rates, call prices, and other matters dependent upon the
offering price.

{4) Upon failure to receive the reqguired notification
and posteffective amendment with respect to the price
amendment referred to in subsection (2) of this section, the
commissioner may enter a seep denial order, without notice
or hearing, retroactively denying effectiveneas to the
registration statement or suspending its effectiveness until
compliance with subsection (2) of this section, if he
promptly notifies the registrant of the issuance of the
order. IE the registrant proves compliance with the
requirements as to notice and posteffective amendment, the
stop denial order is void as of the time of its entry. The
commissioner may by rule or otherwise waive either or both
of the conditions specified in subsections (2)({b) and (2)(c)
of this section. If the federal registration statement or
other filing becomes effective before all these conditions
are satisfied and they are not waived, the registration
statement automatically becomes effective as soon as all

conditions are satisfied. If the regiatrant advises the
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commissioner of the date when the federal registration
statement or other [filing is expected to become effective
the commissioner shall promptly advise the registrant
whether all the conditions are satisfied and whether he then
contemplates the institution of a proceeding under
30-10-207; but this advice by the commissioner does not
preclude the institution of such a proceeding at any time.”

Section 6. Section 30-10-206, MCA, is amended to read:

"30-10-206. General provisions regarding registration
of securities. (1) A registration statement may be filed by
the issuer, any othe perscn on whose behalf the offering is
to be made, or a registered broker-dealer. Any document
filed under parts 1 through 3 of this chapter or a
predecessor law within & 3 years preceding the filing of a
registration statement may be incorporated by reference in
the reqistration statement to the extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any registration statement.

{2) (a) The commissioner may require as a condition of
registration by qualification or cocrdination:

(i) that any security issued within the past 3 years
or to be jssued to a promoter for a consideration
substantially different from the public offering price, or

to any parson for a consideration other than cash, be
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deposited in escrow; and

{ii) that the proceeds from the sale of the registered
security in this state be impounded until the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

(b} The commissioner may determine the conditicnas of
any escrow or impounding required hereunder, but he may not
reject a depository sclely because of location in another
state.

(3) When securities are registered by notification,
coordination, or qualification, they may be offered and sold
by the issuer, any other person on whose behalf they are
registered, cr by any registered broker-dealer. Every
registration shall remain effective for a period of 1 vyear
unless it is revoked by the commissioner, terminated upon
request of the registrant with the consent of the
commissioner, or renewed under 30-10-209(1)(b): however,
gaid registration shall be automatically suspended upon a
stop order or suspension proceedings being instituted by the
securities and exchange commission relative to said
gecurities and shall continue suspended so 1long as such
proceedings acre pending and until the registration or filing
with the securities and exchange commission is effective.
All outstanding securities of the same class as a currently

registered security are considered to be registered for the
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purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding.

(4) The commissioner may require the person who filed
the registration statement to file reports to keep
reasanably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

(a) are issued by a face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

(b) are being offered and sold directly by or for the
account of the issuer. »

{5) No securities regigtration statement may be

withdrawn, whether or not such statement has become

effective, without the express written consent of the

commissioner."
Section 7. Section 30-10-207, MCA, is amended to read:
"30-10-207. Denial, auspension, and revocation of
registration of securities. (1) The commissioner may issue
an order denying effectiveness to, or suspending or revoking
the effectiveness of, any registration statement if he finds

that the order is in the public interest and that:
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(a) the registration statement, as of its effective
date or as of any earlier date in the case of an order
denying effectiveness. is incomplete in any material resapect
or contains any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

{b} any provision of parts 1 through 3 of this chapter
or any rule, order, ot condition lawfully imposed under
parts 1 through 3 of this chapter has been willfully
violated, in connection with the offering, by;:

(i) the person filing the registration statement:

(ii) the issuer, any partner, officer, or director of
the issuer, any person occupying a similar status or
performing similar functions, or any person directly or
indirectly contrelling or contrclled by the issuer, but only
if the person filing the registration statement is directly
or indirectly controlled by or acting for the issuer; or

{iii) any underwriter:

{c) the security registered or sought to be registered
is the subject of a permanent or temporary injunction of any
court of competent Jjurisdiction entered under any other
federal or state law applicable to the offering, but:

(i) the commissioner may not institute a proceeding
against an effective registration statement under this

subsection (c) more than 1 year from the date of the
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injunction relied on; and

{ii) he may not enter an order under this subsection
{c) on the basis of an injunction entered under any other
state law unlessa that order or injunction was based on facts
which would currently constitute a ground for an order under
this section;

(d) the issuer's enterprise or method of business
includes or would include activities which are illegal where
pecformed;

{(e) the offering has worked or tended to work a fraud
upon purchagsers or w.,uld so operate;

(f) when a security is sought to be registered by
notification, it is not eligible for such registration;

(g) when a security is sought tc be registered by
coordinaticn, there has been a failure to comply with the
undertaking required by 30-10-204(1}){g);

{h) the applicant or registrant has failed toc pay the
proper registration fee, but the commissicner may enter only
a denial order under this subsection, and he shall vacate
any such order when the deficiency has been corrected; or

(i) the offering has been or would be made with
unreasonable amounts of underwriters' and gellers’
discounts, commissions, or other compensation, or promoters’
profits or participation, or unreasonable amounts or kinds

of options.
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{2) The commissioner may not enter a step suspension
or rtevocatlon order against an effective registration
statement on the basis of a fact or transaction known to him
when the registration statement became effective.

{(3) Upon the entry of an order under subsection (1) of
this section, the commissioner shall promptly notify the
issuer of the securities and the applicant or registrant
that an order has been entered and of the reasons therefor
and that, if requested by the issuer or registrant within 15
days after the receipt of the commissioner's notification,
the matter will be set promptly down for hearing. If no
hearing is requested within 15 days and none is ordered by
the commissioner, the order will remain in effect until it
is modified or vacated by the commissioner. If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity for hearing, may affirm, modify, or wvacate the
order.”

Sectjon B. Section 30-10-209, MCA, is amended to read:

"30-10-209. Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

{1) {a) For the registration of securities by
notification, coordination, or gqualification, there shall be
paid to the commissioner for the first year of registration

a registration fee of $200 for the first $100.000 of initial
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issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000.

(b) Each year thereafter, a registration of securities
may be renewed, prior to its termination date, for an
additional year upon consent of the commissioner and payment
of an additional registration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be offered in this state during cthat year, even
though the maximum fee was paid the preceding year. In no
event shall the additional registration fee be lesg than
$200 or more than $1,000. The registration statement Ffor
such securities may be amended to increase the amount of
securities to be offered.

{c} If a registrant sells securities in excess of the
aggregate amount registered for sale 1in this state, the
registrant may file an amendment to the registration
statement to include the excess sales, If the registrant
fails to file an amendment before the expiration date of the
registration order, he shall pay a filing fee for the excess
sales of three times the amount calculated in the manner
specified in subsection (1)(b). Registration of the excess
securities is effective retroactively to the date of the
existing registration.

(2} (a) For registration of a broker-dealer or

-38- : SB 247



10
11
12
13
i4
15
16
17
1B
19
20
21
22
23
24
25

SB 0247/02

investment aéviser. the fee shall be $200 for original
registration and $200 for each annual renewal.

{b) For registration of a salesman, the fee shall be
$50 for original registration with each employer, $50 for
each annual renewal, and $50 for each transafer.

{3} For certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department .

(4) For a regquest for an exemption under
30-10-105(19), the fee shall be established by the
commissioner by rule. For a request for any other exemption
or an exception to the provisions of parts 1 through 3 of
this chapter, the fee shall be $50.

¢5y--Por--waiver--of--the--residency---requiremnent-—-of
3p-10-201¢4y7—-the--Fee--shati--be--950--Ffar--each~--original
registrations

¢63(5) All fees are considered Ffully earned when
received. In the event of overpayment, only those amounts in
excess of $10 may be refunded.

+73(6) All feesg, examination charges, and
miscellanecus charges, except fines or penalties, collected
by the commissioner pursuant toc parts 1 through 3 of this
chapter and the rules adopted hereunder must be deposited

into the securities regulatory trust account, pursuant to

30-10-115% through 30-10-118.
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t83{7) All fines and penalties collected by the
commiBsioner pursuant to parts 1 through 3 of this chapter
and the rules adopted hereunder must be deposited into the
general fund."

Section 9. Section 30-10-301, MCA, is amended to read:

"30-10-301. Fraudulent and cother prohibited practices.
(1} It is wunlawful for any person, in connection with the
offer, sale, or purchase of any security, directly or
indirectly, in, inte, or from this state, to:

(a) employ any dovice, scheme, or artifice to defraud;

{b) make any .ntrue statement of a material fact or
omit to state a matrerial fact necessary in order to make the
statements made, in the light of the circumstances under
which they are made, not misleading: or

{c} engage in any act, practice, or course of business
which operates or would operate as a fraud or deceit upon
any person.

(2) fa) It is unlawful for any person who treceives,

directly or indirectly, any consideration from another

perscon primarily for advising the other person as to the
value of gecurities or their purchase or sale, whether
through the issuance of analysis or reporta or otherwisesy
to:

tay(i) to employ any device, scheme, or artifice to

defraud the other person; or
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tby(ii) to engage in any act, practice, or course of
business which operates or would operate as a fraud or
deceit upon the other personr; or

{(iii) without disclosing to the client in writing

before the completion of the transaction the capacity in

which he is acting and obtaining the consent of the client

to the transaction:

{A) acting as principal for his own account, to

knowingly sell any security to or purchase any security from

a client; or

{B) acting as agent for a person other than such

client, to knowingly effect the sale or purchase of any

security for the account of such client.

{b) The prohibitiona of subsection {2)(a)(iii) do not

apply to any transaction with a customer of a broker-dealer

if the broker—dealer is not being compensated for rendering

investment advice in relation to such transaction.

{3y In the solicitation of advisory clients, it is

unlawful for a person te:

(a} make a false statement of a material fact; or

(b} omit a material Fact necessary to make a statement

not misleading in light of the circumstances under which it

is made.

t3¥(4) it Except as permitted by rule or order of the

commissioner, it is unlawful for any investment adviser to

~41- SB 247

L8]

[T T B - R B N N

—

12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0247/02

enter into, extend, or renew any investment Advisory
cantract unlesa it provides in writing that:

{a) the investment adviser shall not be compensated on
the basis of a share of capital gains upon or capital
appreciation af the funds or any portion of the Funds of the
client;

{b) no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

(c) the investment adviser, if a partnership, shall
notify the other party to the contract of any change in the
membership of the partnership within a reascnable time after
the change.

{5} Subsection {4}(a) does not prohibit an lnvestmeﬁt
advisory contract which provides for compensation based upan
the total value of a fund averaged over a definite period or
as of definite dates or taken as of a definite date.
"Assignment®, as used in subsection (4)(b), includes any
direct ar indirect transfer or hypothecation of an
investment advisory contract by the assignor or of a
controlling block of the assignor's outstanding voting
securities by a securlty holder of the assignor; but if the
investment adviser is a partnership, no assignment of an
investment advisory contract is considered to result from

the death or withdrawal of a mincrity of the members of the
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investment adviser having only a minority interest in the
business of the investment adviser or from the admission to
the investment adviser of cone or more members who, after
admission, will be only a minority of the members and will
have only a minority interest in the business.

{(6) It is unlawful for an investment adviser to take

or have custody of any securities or funds of any client iF:

(a) the commissioner by rule prohibits such custody:

(b} in the absence of rule, Lthe investment adviser

fails to notify the commissioner that he has or may have

such custody.”
Section 10. Section 30-10-304, MCA, is amended to

read:

"30-10-304. Investigations and subpoenas. (1) The
commissioner in his discretion may:

(a} make such public or private investigations or
examinations within or without this state as he ﬁeems
neceassary to determine whether any registration should be
granted, denied, or revoked or whether any person has
violated or is about to violate any provision of parts 1
through 3 of this chapter or any rule or crder hereunder ot
to aid in the enforcement of parts 1 through 3 of this
chapter or in the prescribing of rules and forms hereunder;

(b} require or permit any person to file a statement
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in writing, under cath or otherwise as the commissioner may
determine, as to all the facts and circumstances concerning
the matter to be investigated; and

{c} publish information concerning any violation of
parts 1 through 3 of this chapter or any rule or order
hereunder.

{2} (a) For the purpose of any investigation or
proceeding under parts 1 through 3 of this chapter, the
commissioner -or any officer designated by him may administer
caths and affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the production of any
bocoks, papers, cor.espondence, memoranda, agreements, or
other documents or records which the commissicner deems
relevant or material to the ingquiry.

{b] The commissioner may issue and apply to enforce

subpoenas in this state at the request of a securities

agency or administrator of another state if the actiwvities

constituting an alleged viclation for which the information

is sought would be a violation of the Securities Act of

Montana if the activities had occurred in this state.

{3) In case of contumacy by or refusal to obey a
subpoena issued to any person, any court of competent
jurisdiction, upon application by the commissioner, may
issue to that person an order requiring him to appear before

the commissioner or the officer designated by him, there to
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produce documentary evidence if 30 ordered or to give
evidence touching the matter under investigation or in
question. Any failure to obey the order of the court may be
punished by the court as a contempt of court.

{4) No person is excused from attending and teatifying
or from producing any document or record before the
commissioner or in obedience to the subpoena of the
commissioner or any officer designated by him, or in any
proceeding instituted by the commiassicner, on the ground
that the testimony or evidence (documentary or otherwise)
required of him may tend to incriminate him or subject him
to a penalty or forfeiture; but no compelled testimony or
evidence or any information directly or indirectly derived
from such testimony or evidence may be used againat the
witness in any crimipal case. Nothing in this section
prohibits the commissioner from granting immunity Erom
prosecution for or on account of any transaction, matter, or
thing concerning which a witness is compelled to testify if
the commissioner determines, in his sole discretion, that
the ends o©f 3justice would be served thereby. Immunity may
not extend to prosecution or punishment for false statements
given pursuant to the subpoena.”

Section 11. Section 30-10-307, MCA, ia amended to
read:

“30-10-307. Civil liabilities. (1) Any person who
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offers or sells a security in violation s€-any-previsiens of
30-10-202 through-38-16-205 or offers or sells a security by
means of fraud or misrepresentation is liable to the person.
buying the security from him, who may sue either at law or
in eguity tc recover the consideration paid for the
security, together with interest at 10% per annum from the
date of payment, costs, and reasonable attorneys' fees, lesas
the amount of any income received on the security, upon the
tender of the security, or for damages if he no longer owns
the security. Damages are the amount that would be
recoverable upon a tender less:

{a) the value of the security when the buyer disposed
of it; and

(b) interest at 10% per annum From the date of
disposition.

(2) Every person who directly or indirectly controls a
seller liable under subsection (1), every partner, officer,
or director (or person occupying a similar status or
performing similar functiong) or employee of such a seller,
and every broker-dealer or salesman who participates or
materially aids in the sale is liable jointly and severally
with and to the same extent as the seller if the nonseller
knew, or in the exercise of reasonable care could have
known, of the existence of the fackts by reason of which the

liability 1is alleged to exist, There shall be contribution
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among the several persons sc liable.

(3) Any tender specified in this section may be made
at any time before entry of judgment. A cause of action
under this sktatute survives the death of any person who
might have been a plaintiff or a defendant. No person may
sue under this section:

fa) if the buyer has received a written offer, at a
time when he owned the security, to refund the consideration
paid, together with interest at 10% per annum from the date
of payment, less the amount of any income received on the
gsecurity and he failed to accept the offer within 30 days of
its receipt; or

(b} if the buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable wunder subsection (1) upon a tender
less:

(i) the value of the security when the buyer disposed
of it; and

{i1i) interest at 10% per annum from the date of
digpositien.

(4) No person who has wmade or engaged in the
performance of any contract in violation of any provision of
parts 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any

such contract with knowledge of the Eacts by reason of which
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its making or performance was in violation may base any suit
on the contract. Any condition, stipulation, or provision
binding any person acgquiring any security to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder is void as against
public policy and in the public interest.”

Section 12. Section 9%0-B-304, MCA, is amended to read:

“90-8-304. Application of securities law. In lieu of
registration under Title 30, chapter 10, a certified Montana
capital company may file all disclosure documents, along
with a consent to service of process, with tbe state
securities commissiuner. The commissioner may not charge a
fee for such filing or-deposit.,”

NEW SECTION. Section 13. Coordination instruction. IEf
__Bill No.__ [LC 1i053] is not passed and approved, section 4
of this act, amending 30-10-201, is amended so that
30-10-201(5) and (6) read as follows:

"{5) The _application shall contain whatever

information the commissicner requires. Mo registration

application of a broker—-dealer, salesman, or investment

adviser may be withdrawn before the commissioner approves or

denies such registration, without the expreas written

consent of the commissioner.

(6) wWhen the registration requirements are compitied

with met, the commissioner shall approve-the-pegistrations

-48- ) SB 247



10

SB 0247/02

make the registration effective. No effective regigtration

of a broker-dealer, salesman, or investment adviser may be

withdrawn without the express wriktten consent of the

commissioner,”

NEW SECTION. Section 14. Extension of authority. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTICON. Section 15. Effective date. This act is
effective on passage and approval.

-End-
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SENATE BILL KO. 247
INTRODUCED BY MEYER, BRANDEWIE, MILLER
BY REQUEST OF THE STATE AUDITOR AND

SECURITIES COMMISSIONER

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10-103
THROUGH 30-10-105, 30-10-201, 30-10-204, 30-10-206,
30-10-207, 30-10-209, 30-10-301, 30-10-304, 30-10-307, AND

90-8-304, MCA; AND PROVIOING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 30-10-103, MCA, is amended to read:
"30-10~-103. Definitions. When used in parts 1 through

3 of this chapter, unless the context requires otherwise,

the following definitions apply:

{(l) "Commissioner” means securities commissiconer of
this state.

(2) "Salesman"” means any individual other than a
broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. &
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this
definition. "Salesman" does not include an iadividual who

represents an issuer in:
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(a) effecting a transaction in a security exempted by
subsections (1): (2), (3), {8), {9), (10}, or (1l)7-or--+12}¥
of 30-10-104;

(b) effecting transactions exempted by 30-10-105; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

{3) "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. "Broker-dealer®
does not include:

(a) a salesman, issuer, bank, savings institution,
trust company, oOr insurance company; or

(b) a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
Act of 1940, pension or profit-sharing trusts, or other
financial institutions or institutional buyers, whether
acting for themselves or as trustee,

(4) "Registered broker-dealer" means a broker-dealer

registered pursuant to 30-10-201.
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{5) "Guaranteed” means guaranteed as to payment of
principal, interest, or dividends.

(6) (a) "Investment adviser" means any person whe, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities.

{b) The term includes a financial planner or other

erson who:

(i) as an_ integral component of other financially

related services, provides the investment advisory services

described in subsection (6)(a) to others for compensation,

as partt of a business; or

(ii) represents himself as providing the investment

advisory services described in subsection (6)(a) to others

for compensation.

{c) "Investment adviser" does not include:

ta}{i) a bank, savings institution, trust company, or
insurance company;

¢by(ii} a 1lawyer, accountant, engineer, or teacher
whose performance of these services is solely incidental to
the practice of his profession; l

tey(iii) a broker-dealer;
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td¥{iv) a publisher of any bena-fide newspaper, news

column, newsletter, news magazine, or business or financial

publication of--generatj--reguiary-—-and-patd-cirentaction or

service, whether communicated in hard copy form or by

electronic means or otherwise, that does not consist of the

rendering of advice on the basis of the specific investment

situation of each client;

te}{v) a person whose advice, analyses, or reports
relate only to securities exempted by 30-10-104(1); or

t£3--a-persen-whe-has-no-—-prace--of--businesa--in-—~this
atate-if-his-anty-clients-in-this-state-are-sther-inveatment
advisersy—brokar-deaiers;-banks;-savings-inatitntions;-trust
eompanies;-~insurance—-companiesz-—investment--companies-—as
defined-in-the-Investment-Eompany-Act-of--194687y--pension-—or
profit-sharing-~-trusts;--or--sther-financiai~-institutians-er
institutionat-buyers;-whether-acting-for--themselves--or—-as
truateesr-or

tg3{vi) such other perscns not within the intent of
this subsection €5} (6) as the commissioner may by rule or
order designate.

{7) "“Issuer™ means any person who issues or proposes
to issue any security, except that with respect to
certificates of deposit, voting-trust certificates, or
collateral-trust certificates or with respect to

certificates of interest or shares in an unincorporated
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investment trust not having a board of directors (or persons
performing similar functions} or of the fixed, restricted
management, or unit type, the term "issuer™ means the person
or persons performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

(8) "Nonissuer”™ means not directly or indirectly for
the benefit of the issuer.

(9) "Person", for the purpcse of parts 1 through 3 of
this chapter, means an individual, a corporation, a
partnership, an association, a joint-stock company, a trust
where the interests of the beneficiaries are evidenced by a
security, an unincorporated organization, a government, or a
political subdivision of a gevernment,

(10) (a) "Sale"™ or "sell" includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

{(b) "Offer" or "offer to sell" includes every attempt
or offer to dispose of or solicitation of an offer to buy a
security or interest in a security for value.

(c) Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitute part of the subject of the

pv:chase and to have been offered and sold for value. A
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purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as every sale or offer of a security
which gives the holder a present or future right or
privilege to convert into another security of the same or
another issuer, is considered to include an offer of the
other security.

(11) "Securities Act of 1933%, “Securities Exchange act
of 1934", “"Public Utility Holding Company Act of 1935",

"Investment Advisors Act of 1940", and "Investment Company

Act of 1940" mean the federal statutes of those names as
amended before or after July 1, 1961.

{12) "Security" means any note; stock: treasury stock:;
bond; debenture; evidence of indebtedness; certificate of
interest or participation in any profit-sharing agreement;
collateral-trust certificate; preorganization certificate or
subscription; transferable shares; investment contract:
voting-trust certificate; certificate of deposit for a
security; certificate of interest or participation in an
©oil, gas, or mining title or lease or in payments out of
production wunder such a title or lease; or, in general, any
interest or instrument commonly known as a security or any
certificate of interest or participation in, temporary or

interim certificate for, receipt faor, guarantee of, or

-6~ SB 247



11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

SB 0247/03

warrant or right to subscribe to or purchase any of the
foregoing. "Security" does not include any insurance or
endowment policy or annuity contract under which an
insurance company promises to pay a sum of meney either in a
lump sum or periodically for life or some other specified
period.

(13) "State"™ means any state, territory, or possession
of the United States, as well as the District of Columbia

and Puerto Rico.

(14) "Transact"™, "transact business", or "transaction”
includes the meanings of the terms "sale", "sell”, and
“offer"."

Section 2. Section 30-10-104, MCA, is amended to read:

"30-10-104. Exempt securities. Sections 30-10-202
through 30-10-207 do not apply te any of the £follewing
securities:

{l) any security (including a revenue obligation)
issved or guaranteed by the United States, any lstate, any
political subdivision of a state, or any agency or corporate
or other instrumentality of one or more of the Foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any of the foregoing that is payable
solely from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or

for a onongovernmental industrial or commercial enterprise,
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unless such enterprise or any security of which it is the
issuer is within any of the exemptions enumerated in
subsections (2) through {9} (13) of this section:

{(2) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, ot any agency ar corporate or other
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is reccgnized
as a valid obligaticn by the issuer or guarantor;

{3) any security issued by and representing  an
interest in or a debt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized and supervised under
the laws of any state;

{4} any security issued by and representing an
interest in or a debt o©f or guaranteed by any federal
savings and loan association or any building and loan or
similar association organized under the laws of any state
and authorized to do business in this state;

t53--any—-tnsurance--or--endowment--potiecy--or--annuity
contract---or---opticonat---annuity---contract-—issued--by--a
corperation—subject-to-—-the--supervision-~of-—-the--insurance
eommisstaners

+63(5) any security issued or guaranteed by any
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federal credit union or any c¢redit union, industrial 1loan
association, or similar association organized and supervised
under the laws of this state;

+7¥(6) any security issued or guaranteed by any
railroad, other common carrier, public utility, or holding
company which is:

fa) subject te the Jjurisdiction of the interstate
commerce commission;

{b) a registered holding company under the Public
Utility Holding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

{c) regulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality: or

{d) regulated in respect te the issuance or guarantee
of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased to a railroad or public utility
if other securities issued by such railrocad or public
utility would be exempt under this subsection;

t8¥(7) any security that meets all of the following
conditions:

(a) i1f the 1ssuer is not organized under the laws of

the United States or a state, it has appointed a duly
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authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

(b} a class of the issuer's securities is required to
be and is registered under section 12 of the Securities
Exchange Act of 1934 and has been so registered for the 3
years immediately preceding the offering date;

{¢) neither the issuer nor a significant gsubsidiary
has had a material default during the last ? years (or the
issuer’'s existence if less than 7 years) in the payment of:

(i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money; oOr

{ii) rentals under ieases with terms of 3 vyears or
nore;

(d} the issuer has had consclidated net income (before
extracrdinary items and the cumulative effect of accounting
changes) of at least §1 millien in 4 of its last 5 fiscal
years, including its last fiscal year; and if the offering
is of interest-bearing securities, has had for its last
Eiscal year such net income, but before deducticn for income
taxes and depreciaticn, aof at least 1 1/2 times the issuer's
annual interest expense, glving effect tc the proposed
of fering and the intended use of the proceeds. "Last fiscal

year" as used in this subsection t8j+dy {7){d), means the
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mast recent year for which audited financial statements are
available, provided that such statements cover a fiscal
period ended not more than 15 months from the commencement
of the offering.

{e) if the offering is of stock or shares, other than
preferred stock or shares, such securities have wvoting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

(£} if the offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of reccrd on any date within 6 months prior
to the commencement of the offering by at least 1,200
persons and on such date there are at least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price for that day, of at least §3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this section upon written
information furnished by the record owners.

t93(8) any security issued by any person organized and

operated not for private profit but exclusively Ffor
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religicus, educaticnal, benevolent, charitable, fraternal,
gsocial, athletic, or reformatory purposes if the issuer pays
a fee of $50 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period;

t28}(9) any commercial paper which arises out of a
current transaction or the proceeds of which have been or
are to be used for current transaction and which evidences
an obligation to pay cash within 9 months of the date of
issuance, exclusive of days of grace, or any renewal of such
paper which is 1likewise 1limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
sold to the banks or insurance companies;

£333(10) any investment contract issued in connection
with an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

t224{11) any security for which the commissioner
determines by order that an exemption would better serve the
purposes of 30-10-102 than would registration, The fee for
this exemption must be as prescribed in 30-10~-209{4).

€¥3y(12) any security 1listed or approved for listing
upon notice of issuance on the New York stock exchange, the
American stock exchange, the Pacific stock exchange, the

Midwest stock exchange, or any other stock exchange
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registered with the federal securities and exchange
commission and approved by the commissiconer; any other
security of the same issuer that is of senior or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or
any warrant or right tc purchase or subscribe t¢ any of the
foregoing;

¢24+(13) any national market system security listed or
approved for listing upon notice of issuance on the national
association of securities dealers automated qguotation system
or any other national guotation system approved by the
commissioner; any other security of the same issuer that is
of senior or substantially equal rank; any security called
for by subscription rights ar warrants so 1listed or
approved; or any warrant or right to purchase aor subscribe
to any of the securities listed in this subsection,"

Section 3. Section 30-10-105, MCA, is amended to read:

"30-10-105, Exempt transactions. Except as in this
section expressly provided, 30-10-201 ¢through 30-10-207
shall not apply to any of the following transactions:

{1) any nonissuer isolated transacticn, whether

effected through a broker-dealer or nots. A transaction is

presumed to be isolated if it is one of not more than three

transactions during the prior 12-month peried.

{2} (a) any nonissuer distribution of ai; outstanding
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security by a broker-dealer registered pursuant to 30-10-201
if:

(i) quotations for the securities to be offered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities} are reported by the automated guotations system
operated by the national association of securities dealers,
inc., (NASDAQ) or by any other guotation system approved by
the commissioner by rule; or

(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if 1less than 3 vyears, in the payment of
principal, interest, or dividends on the security,

{b) The commissioner may by order deny or revoke the
exemption specified in subsection (2)(a) with respect to a
specific security. Upen the entry of such an order, the
commissioner shall promptly notify all registered
broker—dealérs that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. IF no
hearing is requested and none is ordered by the
commissicner, the order will remain in effect wuntil it 1is
modified or vacated by the commissioner. If a hearing is
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requested or ordered, the commissioner, after notice of and
opportunity for hearing to all interested persens, may
modify or vacate the order or extend it until Ffinal
determination. No order under this subsection may cperate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

(3) any nonissuer transaction effected by or through a
registered broker-dealer pursuant to an unsolicited order or
offer to buy, but the commissioner may require that the
customer acknowledge upon a specified form that the sale was
unsolicited and that a signed copy cf each form be preserved
by the broker-dealer for a specified period;

(4) any transaction between the issuer or other person
on whose behalf the offering is made and an underwriter or
among underwriters;

(5) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or censervator in the performance of his official duties as
such;

{6) any transaction executed by a bona fide pledgee

without any purpose of evading parts 1 through 3 of this
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chapter;

(7) any offer or sale to a bank, savings institution,
trust company, insurance company, investment company as
defined in the Investment Company Act of 1940, pension or
profit-sharing trust, or other financial institution or
institutional buyer, or to a broker-dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity;

(8) (a) any transaction pursuant to an offer made in
this state directed by the offeror to not more than 10
persons (other than those designated in subsection (7))
during any period of 12 consecutive months, if:

{i) the seller reasonably believes that all the buyers
are purchasing for investment; and

{(ii) no commissiocn or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amended,

{b) For the purpose of the exemption provided for in
subsection (8)(a)., an offer to sell is made in this state,
whether or not the cfferor or any of the offerees is then

present in this state, if the cffer either originates from
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this state or is directed by the offeror to this state and
received at the place to which it is directed {or at any
post cffice in this state in the case of a mailed offer).

(9) any offer or sale of a preorganization certificate
or subscription if:

(a} no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
subscriber;

(b} the number of subscribers does not exceed 10; and

(c} noc payment is made by any subscriber:;

(10) any transaction pursuant to an offer to existing
security holders of the issuer, including persons who at the
time of the transaction are holders of convertible
securities, nontransferable warrants, or transferable
warrants exercisable within not more than 90 days of their
issuance, if:

(a) no commission or other remuneration (other than a
standby <¢ommission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

{b) the issuer first files a notice specifying the
terms of the offer and the commissicner does not by order
disallow either (a) or |b) of this subsection;

(:1) any offer (but not a sale) of a security for which
ragistration statements have been [iled under both parts 1

t..cough 3 of this chapter and the Securities Act of 1933 if
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ng stop-order--or STOP, refusal, denial, suspension, or

revocation order is in effect and no public proceeding or

examinaticon looking toward such an order is pending under
either law;

(12) any offer (but not a sale) of a security for which
a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

{13) the issuance of any stock dividend, whether the
corporation distributing the dividend is the issuer of the
stock or not, if nothing of value is given by stockholders
for the distribution other than the surrender of a right to
a cash dividend where the stockholder can elect to take a
dividend in cash or stock;

(14) any transaction incident to a right of conversion
or a statutory or judicially approved reclassification,
recapitalization, reorganization, quasi-reorganization,
stock split, reverse stock split, merger, consolidation, or
sale of assets;

{15) any transaction in compliance with such rules as

the commissioner in his discretion may adopt to serve the

purposes of 30-10-1027--or, The commissioner may in his

discretion require that 30-10-201 through 30-10-207 apply to

any or all transactional exemptions adopted by rule.
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{16) any transaction pursuant-te--the--Mentana-—-€apital
€empany--Act7--Pitie--98;-chaprer-8;-provided-that-a-Montana

capitat-company-mus¢t by a certified Montana capital company

as defined in 90-B-104, provided that such company first

fite files all disclosure documents, along with a consent to
service of process, with the state-securities commissioner.
The c¢ommissioner may not charge a fee for the Eiling er
deposit.”

Section 4. Sectien 30-10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. (1) It is unlawful for any perscn
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he is registered under parts 1 through 3 of this
chapter.

(2) It is wunlawful for a broker-dealer or issuer to
employ a salesman to represent him in this st#te: except in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

{3) It is unlawful for any person to transact business
in this state as an investment adviser unless:

{(a) he is so registered under parts 1 through 3 of
this chapter;

(b} he is registered as a broker-dealer under parts 1

through 3 of this chapter; er
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{c) his only clients in this state are:
(i) investment companies, as defined in the Investment
Company Act of 1940, or insurance companiess;

(ii) other investment advisers;

(iii) broker-dealers;
(iv}) banks;

{v) trust companies;

{vi) savings and loan associations;

{vii) emplovee benefit plans with assets of not less

than §$1 million;

{viii) governmental agencies or  instrumentalities,

whether acting for themselves or as trustees with investment

control; or

(ix) other institutional investors as are designated by

rule or order of the commissioner; OR

(D) HE HAS NO PLACE OF BUSINESS 1IN THIS STATE AND

DURING ANY 12 CONSECUTIVE MONTHS DOES NOT DIRECT BUSINESS

COMMUNICATIONS IN THIS STATE IN ANY MANNER TO MORE THAN FIVE

PRESENT QR PROSPECTIVE CLTIENTS, OTHER THAN THQOSE SPECIFIED

IN SUBSECTION (3)(C), WHETHER OR_NOT HE OR ANY OF THE

PERSONS TO WHOM THE COMMUNICATIONS ARE DIRECTED ARE THEN

PRESENT IN THIS STATE.

(4) A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker-dealer in the

offer or sale of securities for an issuer, or an investment
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adviser may apply for registration by filing an application
in such form as the commissioner prescribes and payment of
the fee prescribed in 30-10-209. Bxcept-for-persons-in--the
employ-of-brokerage-fiema-governed-by-the-requiations-sf-the
securities—-and--exchange--commissiony-—ati-satesmen-must-be
tegai-residents-of-this-state-and-must—have-actuatiy-resided
tm~this-seare—for-a-pariod-of-at-least-i-year-next-prior-—te
the--date--of-apptication-for-registration--The-commisstoner
mayr-upon-request-and-for-good-cause-shewn-by-an--apptiecants
waive--the-resideéney-requirements--Payment-cf~-the-waiver—fee
shaii-be-as-presecribed-in-36-10-289s A salesman acting as
agent for an issuer or broker-dealer who is not currently in
compliance with the financial responsibility regquirements
prescribed by the Securities Exchange Act of 1934 and by
regulations adopted under it, may, in the discretion of the
commissioner, be required to file with the commissioner a
bond of a surety company duly authorized to transact
business in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Montana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 of this chapter, and
provide that upon failure to so comply, the salesman shall
be liable to any and all persons who may suffer loss by
reason thereof.

{5) The application shall contain whatever information
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the commissioner requires. No registration application of a

broker-dealer, salesman, investment adviser, or investment

adviser representative may be withdrawn before the

commissioner approves or denies such registration, without

the express written consent of the commigssioner.

(6) When the registration requirements are ecemplied
with met, the commissioner shall approve-the-registeatioans

make the registration effective. No effective registration

of a broker-dealer, salesman, investment adviser, or

investment adviser representative may be withdrawn without

the express written consent of the commissicner.

(7) Registration of a broker-dealer, salesman, or
investment adviser shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he 1s not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the commissioner.

(8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filingL prior to the
expiration thereof, an application containing such

information as the commissioner may require to indicate any
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material change in the information contained in the original
application or any renewal application for registration as a
broker-dealer, salesman, or investment adviser filed by the
applicant, payment of the prescribed fee, and, in the case
of a broker-dealer who is not a member of NASD, inc., by
filing a financial statement showing the financial condition
of such broker-dealer as of a date within 90 days. A
registered broker-dealer or investment adviser may file an
application for registration of a successor, to become
effective upon approval of the commissioner.

{9) BEvery registered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1},
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commigsioner prescribes otherwise for particular types of
records, All the records of a registered broker-dealer or
investment adviser are subject at any time or from time to
time to such reasonable periodic, special, or other
examinations, within or without this state, by
representatives of the commissioner, as the commissioner
considers necessary or appropriate in the public interest or
for the protection of investars.

(10) The commissioner may >by order deny, suspend, or

revoke registration of any broker-dealer, salesman, or
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investment adviser if he £finds that the order is in the
public interest and that the applicant or registrant or, in
the case of a broker-dealer or investment adviser, any
partner, officer, or director:

{a} has filed an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an crder denying
effectiveness, was incomplete in any material respect or
contained any statement which was, in the 1light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

(b) has willfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

(c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony:

{(d) is permanently or temporarily enjoined by any
court of competent jurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

(e) 1is the subject of an order of the commissioner
denying, suspending, or revoking registration as a

broker-dealer, salesman, or investment adviser;
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(f) is the subject of an erder-entered-within-the-past
S-years-by-the-securities-admintstrater-of-any—-other--state
or-by-the-federai-securities-and-exchange-commission-denying
er~vrevoking——registration——as—a—breker—deaier};saieaman7—of
investment-adviser-or-the-substanttat--equivatent--of--those
terms-—-as-defined-in-parts-i-through-3-of-this-chapter-or-is
the-subject-of--an--order--of--the -federal--securitiea-—and
exchamnge--commissten--snspending--or--expetiing--him--from-a
nationat--secarities---exchange---or---nationat--—-speurities
assoctacion--registered-under-the-Securities-Exchange-Act-of
1934-or-ta-the-subject-af-a-United-States-post-offrce-—fraund
srder;-buts

tty~-the-commissioner-may-not-institute-a-ravocatiren-ar
suspenston--proceeding-under-this-subsectton-tf¥-more-than-3
year-from-the-date-of-the-osrder-retied-snr-and

titt}-he-may—not-enter-any-order-under--this——aubssction
t€3-—on—the-basits-sf-an-order-untess-that-order-was-based-eon
facts-which-would-currentiy-constitute-a-ground-for-an-erder

under-.nis-section; adjudication or determination, within

the past 5 years, by a securities or commodities agency or

administrator of another state or a court of competent

jurisdiction, _that the person has violated the Securities

Act of 1933, the Securities Exchange Act of 1934, the

Investment Advisors Act of 1940, the Investment Company Act

¢7_1940, or the Commodity Exchange Act or the sacurities or
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commodities law of any other gstate:

{g) has engaged in dishoneat or unethical practices in
the securities business;

{h) is insolvent, either in the sense that his
liabilities exceed his assets or in the sense that he cannot
meet his obligations as they mature, but the commissioner
may not enter an order against a broker-dealer or investnent
adviser under this subsection (h) without a finding of
insclvency as to the broker-dealer or investment adviser;

(i) has not complied with a condition imposed by the
commissioner wunder this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securities business; or

{j) bas failed to pay the proper filing fee, but the
commissioner may enter only a denial order under this
subsection (J), and he shall vacate any such order when the
deficiency has been corrected-; or

(k] has failed to reasonably supervise his salesmen or

employees, if he is a broker-dealer, or his investment

adviser representatives or employees, if he is an investment

adviser, to assure their compliance with this act.

(11) The commissioner may not institute a suspension or

revocation proceeding on the basis of a fact or transaction

known to him when registration became effective unless the

proceeding is instituted within 30 days after the date on
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which the registration became effective.

(12) The commissioner may by order summarily postpone

or suspend registration pending final determination of any

proceeding under this section.

t3¥3(13) Upon the entry of the order under subsection
{10) of this section, the commissioner shall promptly notify
the applicant or registrant, as well as the employer or
prospective employer if the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the receipt of the
commissioner's notification the matter will be promptly set
down for hearing. If no hearing is requested within 15 days
and none is ordered by the c¢ommissioner, the order will
remain in effect until it is modified or vacated by the
commissioner. If a hearing is requested or ordered, the
commissioner, after notice of and opportunity for hearing,

may affirm; modifys; or vacate the order or extend it until

final determination.

£+23(14) If the commissioner finds that any registrant
or applicant for registration is nec longer in existence or
has c¢eased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence o©or to the control of a committee,

conservator, or gquardian or cannot be located after
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reasonable search, the commissioner may by order cancel the
registration or application.

+333(15) The commissioner may, after suspending or
reyoking registration of any broker-dealer, salesman, or
investment adviser under subsection (10), impose a fine not
to exceed $5,000 upon such broker-dealer, salesman, or
investment adviser. The fine igs in addition to all other

penalties imposed by the laws of this state and must be

.collected by the commissioner in the name of the state of

Montana and deposited in the general fund. Imposition of
any fine under thig subsection is an order from which an
appeal may be taken pursuant to 30-10-308, If any
broker-dealer, salesman, or investment adviser fails to pay
a fine referred to in this subsection, the amount of the
fine is a lien upon all of the assets and property of such
broker-dealer, salesman, or investment adviser in this state
and may be recovered by suit by the commissioner and
deposited in the general fund. Failure of a broker-dealer,
salesman, or investment adviser to pay a fine also
constitutes a forfeiture of his right to do business in this
state under parts 1 through 3 of this chapter.™

Section 5. Section 30-10-204, MCA, is amended to read:

"30-10-204. Registration by coordination. (1) Any
security for which a registration statement has been filed

under the Securities Act of 1933 or any securities for which
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filings have been made pursvant to regulation A or
regulation E, and amendments therete, of the general rules
and regulations of the United States securities and exchange
commission, adopted pursuant to subsection (b} of section 3
of said Securities Act of 1933, in connection with the same
offering, may be registered by coordination. A registration
statement wunder this section shall contain the following
information and be accompanied by the following documents,
in addition to payment of the registration fee prescribed in
30-10-2909:

{a) three---copies one copy of the prospectus or
offering circular and letter of notification filed under the
Securities Act of 1933 or the general rules and regulations
thereunder, together with all amendments thereto;

{b) the amount of gsecurities to be offered in this
state; .

{c) the states in which a registration statement or
similar document in connection with the offering has been or
is expected to be filed;

{d) any adverse order, judgment, or decree previously
entered in connection with the offering by any court or the
securities and exchange commission;

{e) if the commissioner by rule or otherwise requires,
¢ copy of the articles of incorporation and bylaws (or their

srubstantial equivalents) currently in effect, 1 copy of any
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agreements with or among underwriters, a copy of any
indenture or other instrument governing the issuance of the
security to be registered, and a specimen or copy of the
security;

(£y if the commissioner requests, any other
information, or copies of any other documents, filed under
the Securities Act of 1933;

{g) an undertaking to forward prompktly all amendments
to the federal registration statement or offering circular
and letter of notification, other than an amendment which
merely delays the effective date;

{(h) a consent to service of process meeting the
requirements of 30-10-208; and

(i) such other information as the commissicner may
require.

{2) A registration statement by coordination under
this section automatically becomes effective at the moment
the federal registration statement or other filing becomes
effective if all the following conditions are satisfied:

(a) no stop order is in effect and no proceeding is
pending under 30-10-207;

{b) the registration statement has been on file with
the commissioner for at least 10 business days; and

{c) a statement of the maximum and minimum proposed

offering prices and the maximum underwriting discounts and
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commissions has been on file for 2 business days or such
shorter period as the commissioner permits by rule or
otherwise and the offering is made within those limitations.

{3) The registrant shall promptly notify the
commissioner of the date and time when the federal
registration statement or other filings became effective and
the content of the price amendment, if any, and shall
promptly file a posteffective amendment containing the
information and documents in the price amendment., "Price
amendment” means the final federal amendment which includes
a statement of the offering price, underwriting and selling
discounts or commissions, amount of proceeds, conversion
rates, call prices, and other matters dependent upon the
otfering price.

{4) Upon failure to receive the reguired notification
and posteffective amendment with respect to the price
amendment referred to in subsection (2) of this section, the
commissioner may enter a step denial order, without notice
or hearing, retrcactively denying effectiveness to the
registration statement or suspending its effectiveness until
compliance with subsection (2) of this section, if he
promptly notifies the registrant of the issuance of the
order. If the registrant proves compliance with the
requirements as to notice and posteffective amendment, the

stop denial order is void as of the time of its entry. The
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commissioner may by rule or otherwise waive either or both
of the conditions specified in subsections (2)(b)} and (2)(c¢)
of thig section. If the federal registraticon statement or
other Ffiling becomes effective before all these conditions
are satisfied and they are not waived, the registration
statement automatically becomes effective as soon as all
conditions are satisfied. If the registrant advises the
commisgsioner of the date when the federal registration
statement or other filing is expected to become effective
the commissioner shall promptly advise the registrant
whether all the conditions are satisfied and whether he then
contemplates the institution of a proceeding under
30-10-207; but this advice by the commissioner does not
preclude the institution of such a proceeding at any time."

Section 6. Section 30-10—206,-MCA, is amended to read:

“35-10—206. General provisions regarding registration
of securities. {l) A registration statement may be filed by
the issuer, any other person on whose behalf the coffering is
to be made, or a registered broker-dealer. Any document
filed under parts 1 through 3 of this chapter or a
predecessor law within 5 ] years preceding the filing of a
registration statement ﬁay be incorporated by reference in
the registration statement to the extent that the document
is currently accurate. The commissioner may by rule or

otherwise permit the omission of any item of information or
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document from any registration statement.

(2) (a) The commissioner may require as a condition of
registration by gqualification or cocrdination:

(i) that any security issued within the past 3 years
or to be issued to a promoter for a consideration
substantially different from the public offering price, or
to any person for a consideration other than cash, be
deposited in escrow; and

{ii) that the proceeds from the sale of the registered
security in this state be impounded until the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

(b) The commissioner may determine the conditions of
any escrow or impounding required hereunder, but he may not
reject a depository solely because of location in another
state.

(3) When securities are registered by notification,
coordination, or qualification, they may be offered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registered broker-dealer. Every
registration shall remain effective for a peried of 1 year
unless it is revoked by the commissioner, terminated upon
request of the registrant with the consent of the
commissioner, or renewed under> 30-10-209{1){b); however,

satd registration shall be automatically suspended upon a
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stop order or suspension proceedings being instituted by the
securities and exchange commission relative to said
securities and rshall continue suspended so long as such
proceedings are pending and until the registraticn or filing
with the securities and exchange commission is effective,
All outstanding securities of the same class as a currently
registered security are considered to be registered for the
purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding,

(4) The commissioner may require the person who filed
the registration statement to file reports to keep
reasonably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

(a) are issued by a face-amount certificate company or
a redeemable security lissued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

(b) are being offered and sold directly by or for the
account of the issuer.

{(5) No securities registration statement may be

withdrawn, whether or nat such statement  has become

effective, without the express written consent af the
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commissioner."

Section 7. Section 30-10-207, MCA, is amended to read:

"30-10-207. Denial, suspension, and revocation of
registration of securities. (1) The commissioﬂer may lssue
an order denying effectiveness to, or suspending or revoking
the effectiveness of, any registration statement if he finds
that the order is in the public interest and that:

fa) the registration statement, as of its effective
date or as of any earlier date in the case of an order
denying effectiveness, is incomplete in any material respect
or contalns any statement which was, in the 1light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

{b) any provision of parts 1 through 3 of this chapter
or any rule, order, or condition lawfully imposed under
parts 1 through 3 of this chapter has been willfully
violated, in connection with the offering, by:

(i) the person filing the registration statement;

(ii) the issuer, any partner, officer, or director of
the issuer, any person occupying a similar status or
performing similar functions, or any person directly or
indirectly controlling or controlled by the issuer, but only
if the person filing the registration statement iz directly
or indirectly controlled by or acting for the issuer; or

(iii} any underwflter;
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(c}) the security registered or sought to be registered
is the subject of a permanent or temporary injunction of any
court of competent Jjurisdiction entered wunder any other
federal or state law applicable toc the offering, but:

{i}) the commlssioner may not institute a proceeding
against an effective registration statement under this
subsection (c) more than 1 year from the date of the
injunction relied on; and

{ii) he may not enter an order under this subsection
{c) on the basis of an injunction entered under any other
state law unless that order or injunction was based on facts
which would currently constitute a ground for an order under
this section;

{d) the issuer's enterprise or method of business
includes or would include activities which are illegal where
performed;

(e) the offering has worked or tended to work a fraud
upon purchasers or would sc operate;

() when a security is sought to be registered by
notification, it is not eiigible for such registration;

(g) when a security is sought to be registered by
coordination, there has been a failure to comply with the
undertaking required by 30-10-204(1)(g}:

{h) the applicant or registrant has failed to pay the

proper registration fee, but the commissioner may enter only
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a denial order under this subsection, and he shall vacate
any such order when the deficiency has been corrected; or

(i} the offering has been cor would be made with
unreascnable amounts of underwriters’ and sellers’
discounts, commissions, or other compensation, or promoters'
profits or participation, or unreascnable amounts or kinds
of options.

(2) The commissioner may not enter a stop suspension

or revocation order against an effective registration

statement on the basis of a fact or transaction known to him
when the registration statement became effective.

(3) Upon the entry of an order under subsection (1) of
this section, the commissioner shall promptly notify the
issuer of the securities and the applicant or registrant
that an order has been entered and of the reasons therefor
and that, if requested by the issuer or registrant within 1%
days after the receipt of the commissioner's notification,
the matter will be set promptly down for hearing. If no
hearing is requested within 15 days and none is ordered by
the commissioner, }he order will remain in effect until it
is modified or vacated by the commissicner. If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity for hearing, may affirm, modify, or vacate the
order."

Section 8. Sectlion 30-10-209, MCA, 1is amended to read:
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"30-10-209., Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

(1) (a) For the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissioner for the first year of registration
a registration fee of 3200 for the first $100,000 of initial
issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000.

{b) Each year thereafter, a registration of securities
may be renewed, prior to its termination date, for an
additional year upon consent of the commissioner and payment
of an additional registration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be offered in this state during that year, even
though the maximum fee was paid the preceding year. In no
event shall the additional registration fee be less than
$200 or more than $1,000. The registration statement for
such securities may be amended to increase the amount of
securities to be offered.

(cy If a registrant sells securities in excess of the
aggregate amount registered for sale in this state, the
registrant may file an amendment to the registration

statement to include the excess sales. If the registrant
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fails to file an amendment before the expiration date of the
registration order, he shall pay a filing fee for the excess
sales of three times the amount calculated in the manner
specified in subsection (1){(b). Registration of the excess
securities is effective retroactively to the date of the
existing registration.

(2) {(a) For registration of a broker-dealer or
investment adviser, the fee shall be $200 for original
registration and $200 for each annual renewal.

(b) For registration of a salesman, the fee shall be
§50 for original registration with each employer, $50 for
each annual renewal, and $50 for each transfer,

{3) For certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department .

{4) For a request for an exemption under
30-10-105(15), the fee shall be established” by the
commissioner by rule. For a request for any other exemption
or an exception to the provisions of parts 1 through 3 of
this chapter, the fee shall be $50.

fs)——Pot--—waiver~—-oE-—khe-—residency——requirement——of
33—19—26}{4?7—-the—-£ee——shaii—~be—-$59—-£or—~euch——originai
registrations ’

t63(5) All fees are considered fully earned when

received. In the event of overpayment, only those amounts in
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excess of $10 may be refunded.

t#3(6) All fees, examination charges, and
miscellaneous charges, except fines or penalties, collected
by the commissioner pursuant to parts 1 through 3 of this
chapter and the rules adcpted hereunder must be deposited
into the securities regulatory trust account, pursuant to
30-10-115 through 30-10-118.

t83¥(7) All fines and penalties collected by the
commissioner pursuant to parts 1 through 3 of this chapter
and the rules adopted hereunder must be deposited into the
general fund."®

Section 9, Section 30-10-301, MCA, is amended to read:

"30-10-301. Fraudulent and other prohibited practices.
{1) It is unlawful for any perscn, in cannection with the
offer, sale, or purchase of any security, directly or
indirectly, in, into, or from this state, to:

(a) employ any device, scheme, or artifice to defraud;

{b) make any untrue statement of a material fact or
omit to state a material fact necessary in order to make the
statements made, in the 1light of the circumstances under
which they are made, not misleading; or

(¢} engage in any act, practice, or course of business
which operates or would operate as a fraud or deceit upan
any person.

(2) fa) It is wunlawful £or any person who receives,
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directly or indirectly, any consideration from another

person primarity for advising the other person as to the
value of securities or their purchase or sale, whether
through the issuance of analysis or reports or otherwises
to:

tay{i) to employ any device, scheme, or artifice to
defraud the other person; se

tb¥{ii) to engage 1in any act, practice, or course of
business which cperates or would operate as a fraud or
d;ceit upon the other persons; or

{iii) without disclosing to the <client in writing

before the compietion of the transaction the capacity in

which he 1is acting and obtaining the consent of the client

to the transaction:

(A) acting as principal for his own account, to

knowingly sell any security to or purchase any security from

a client; or

{B) acting as agent for a person other than such

client, to knowingly effect the sale or purchase of any

security for the account of such client.

{b) The prohibitions of subsection {2)(a){iii} do not

apply to any transaction with a customer of a broker—dealer

if the broker~-dealer is not being compensated for rendering

investment advice in relation to such transaction.

(3) In the solicitation of advisory clients, it is
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unlawful for a person to:

{a) make a false statement of a material fact; or

{b) omit a material fact necessary to make a statement

not misleading in light of the circumstances under which it

is made.

t3y(4) £t Except as permitted by rule or order of the

commissioner, it 1is unlawful for any investment adviser to

enter into, extend, or renew any investment advisory
contract unless it provides in writing that:

(a} the investment adviser shall not be compensated on
the basis of a share of capital gains upon or capital
appreciation of the funds or any portion of the funds of the
client;

{b) no assignment of the contract may be made by the
investment adviser without the consent of the other party to
the contract; and

{c) the investment adviser, if a partnership, shall
notify the other party to the contract of any change in the
membership of the partnership within a reasonable time after
the change.

{5) Subsection {4)(a) does not prohibit an investment
advisory contract which provides for compensation based upon
the total wvalue of a fund averaged over a definite period or
as of definite dates or taken as of a definite date.

"Assignment”, as wused in subsection (4} (b), includes any
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direct or indirect transfer or hypothecation of an
investment advisory contract by the assignor or of a
controlling block of the assignor's outstanding voting
securities by a security holder of the assignor; but if the
investment adviser is a partnership, no assignment of an
investment advisory contract is considered to result from
the death or withdrawal of a minority of the members of the
investment adviser having only a minority interest in the
business of the investment adviser or from the admission to
the investment adviser of one or more members who, after
admission, will be only a minority of the members and will
have only a minority interest in the business,

(6) It is unlawful for an investment adviser to take

or have custody of any securities or funds of any client if:

{a) the commissioner by tule prohibits such custody;

(b} in the absence of rule, the investment adviser

fails to notify the commissioner that he has or may have

such custedy.”

Section 10. Section 30-10~304, MCA, is amended to
read:

"30-10-304. Investigations and subpoenas. (1) The
commissioner in his discretion may:

{a) make such public or -private investigations or

examinations within or without this state as he deems
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necessary to determine whether any registration should be
granted, denied, or revoked or whether any person has
vicolated or 1is about to violate any provision of parts 1
through 3 of this chapter or any rule or order hereunder or
to aid in the enforcement of parts 1 through 3 of this
chapter or in the prescribing of rules and forms hereunder;

(b) require or permit any person to file a statement
in writing, under oath or otherwise as the commissioner may
determine, as to all the facts and circumstances concerning
the matter to be investigated; and

{c} publish information concerning any violation of
parts 1 through 31 of this chapter eor any rule or crder
hereunder.

(2) (a) For the purpose of any investigation or
proceeding under parts 1 through 3 of this chapter, the
commissioner or any officer designated by him may administer
ocaths and affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the production of any
bookg, papers, correspondence, memoranda, agreements, oOr
other documents or records which the commissioner deems
relevant or material to the inquiry.

{(b) The commissioner may issue and apply to enforce

subpoenas in this state at the reguest of a securities

agency or administrator of another state if the activities

constituting an &alleged vioclation for which the information

.
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is sought would be a violation of the Securities Act of

Montana if the activities had occurred in this state.

(3} In case of contumacy by or refusal‘ to obey a
subpoena issued to any person, any court of competent
jurisdiction, upon application by the commissicner, may
issue to that person an order requiring him to appear before
the commissioner or the officer designated by him, there to
produce documentary evidence if so ordered or to give
evidence touching the matter under investigation or in
question. Any failure to obey the order of the court may be
punished by the court as a contempt of court.

{4) No person is excused from attending and testifying
or from producing any document or record before the
commissioner or in obedience to the subpoena of the
commissioner or any officer designated by him, or in any
proceeding instituted by the commissioner, on the ground
that the testimony or evidence (documentary or otherwise)
required of him may tend to incriminate him or subject him
to a penalty or forfeiture; but no compelled testimony or
evidence or any information directly or indirectly derived
from such testimony or evidence may be used against the
witness in any criminal case. Nothing in this section
prchibits the commissioner from granting immunity from
prosecution for or on account of any transaction, matter, or

thing concerning which a witness is compelled to testify if
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the commissioner determines, in his sole discretion, that
the ends of justice would be served thereby. Immunity may
not extend to prosecution or punishment for false statements
given pursuant tc the subpoena."”

Section 11. Section 30-10-307, MCA, is amended to
read:

"30-10-307. Civil liabilities. (1) Any person who
offers or sells a security in vioclation of-any-provisiens of
30-10-202 throwgh-38-138-285 or offers or sells a security by
means of fraud or misrepresentation is liable to the person
buying the security from him, who may sue either at law or
in equity to recover the consideration paid@ for the
security, ktogether with interest at 10% per annum from the
date of payment, costs, and reasonable attorneys' fees, less
the amount of any income received on the security, upon the
tender of the security, or for damages if he no longer owns
the security. Damages are the amount that would be
recoverable upon a tender less:

{a) the value of the security when the buyer disposed
of it; and

(b) interest at 10% per annum from the date of
disposition.

(2) Every person who directly or indirectly controls a
seller liable under subsection (1), every partner, officer,

or director [(or person occupying a similar status or
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performing similar functions) or employee of such a seller,
and every broker-dealer or salesman who participates or
materially aids in the sale is liable jointly and severally
with and to the same extent as the seller if the ncnseller
knew, or in the exercise of reascnable care could have
known, of the existence of the facts by reason of which the
liability is alleged to exist., There shall be contribution
among the several persons so liable,

{3) Any tender specified in this section may be made
at any time before entry of judgment. A cause of action
under this statute survives the death of any person who
might have been a plaintiff or a defendant. No persen may
sue under this section:

(a) if the buyer has received a written offer, at a
time when he owned the security, to refund the consideration
paid, together with interest at 10% per annum from the date
of payment, less the amount of any income received on the
security and he failed to accept the offer within 30 days of
its receipt; or

(b} if the Buyer has received a written offer at a
time when he did not own the security in the amount that
would be recoverable under subsection (1) upon a tender
legs:

(i) the wvalue of the security when the buyer disposed

of it; and
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{ii) interest at 10% per annum from the date of

disposition.

{4) No person who has made or engaged in the
performance cof any contract in violation of any provision of
paits 1 through 3 of this chapter or any rule or order
hereunder or who has acquired any purported right under any
such contract with knowledge of the facts by reason of which
its making or performance was in violation may base any suit
on the contract. Any condition, stipulation, or provision
binding any person acquiring any sSecurity to waive
compliance with any provision of parts 1 through 3 of this
chapter or any rule or order hereunder is void as against
public pelicy and in the public interest.”

Section 12. Section 90-8-304, MCA, is amended to read:

"90-8-304. Application of securities law. In 1lieu of
registration under Title 30, chapter 10, a certified Montana
capital company may £file all disclosure documents, along
with a consent to service of process, with the state
securities commissioner. The commissioner may not charge a
fee for such filing er-depoait."”

NEW SECTION. Section 13. Coordination instruction. If
_ Bill No.__ [LC 1053) is not passed and approved, section 4¢
of this act, amending 30-10-201, is amended so that
30-10-201(S) and (6) read as follows:
contain whatever

"{5) The application shall
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information the commissioner requires. No registration

application of a broker—-dealer, sSalesman, or investment

adviser may be withdrawn before the commissioner approves or

denies such registration, without the express written

consent of the commissioner.

{6) When the registraticn requirements are eempiied
with met, the commissioner shall epprove--the--registrations

make the registration effective. No effective reqistration

of a broker-dealer, salesman, or investment adviser may be

withdrawn without the express written consent of the

commissioner,"

NEW SECTION. Section 14. Extension of authority, Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 15. Effective date. This act is
effective on passage and approval.

-End-
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Insert: "; or
(d) he has no place of business in this state
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business communications in this state in any manner
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than those specified in subsection (c), whether or
not he or any of the persons to whom the communications
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