SENATE BILL NO. 246

INTRODUCED BY BENGTSON, HIMSL, WINSLOW, BARDANOUVE,
KEATING, REGAN, J. BROWN, EANSON, DEVLIN, ADDY,
M. WILLIAMS, ECK, WEEDING, HAGER, DARKO, E. SMITH,
SWITZER, BRADLEY, MENAHAN, LYNCH, VAN VALKENBURG

BY REQUEST OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES

IN THE SENATE

JANUARY 29, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON PUBLIC HEALTH, WELFARE & SAFETY,

FEBRUARY 18, 1987 COMMITTEE RECCMMEND BILL
DO PASS. REPCRT ADOPTED,

FEBRUARY 19, 1987 PRINTING REPCRT,

FEBRUARY 20, 1987 SECOND READING, DO PASS.

FEBRUARY 21, 1987 ENGROSSING REPORT.

FEBRUARY 23, 1987 THIRD READING, PASSED.

AYES, 33; NOES, 17.
TRANSMITTED TO HOUSE.

IN THE HOUSE

FEBRUARY 24, 1987 INTRODUCED AND REFERRED TO COMMITTEE

ON HUMAN SERVICES & AGING.

MARCH 24, 1987 COMMITTEE RECOMMEND BILL BE

CONCURRED IN AS AMENDED, REPORT
ADOPTED.

STATEMENT OF INTENT ADOQPTED.

MARCEH 27, 1987 SECOND READING, CONCURRED IN AS

AMENDED,



MARCH 30,

APRIL 3,

APRIL 4,

1987

1987

1987

THIRD READING, CONCURRED IN.
AYES, 81; NOES, 17.

RETURNED TO SENATE WITH AMENDMENTS
AND STATEMENT OF INTENT.

IN THE SENATE

RECEIVED FROM HOUSE.

SECOND READING, AMENDMENTS
CONCURRED IN.

SECOND READING, STATEMENT OF
INTENT ADOPTED.

THIRD READING, AMENDMENTS
CONCURRED IN.

THIRD READING, STATEMENT OF
INTENT ADOPTED.

SENT TO ENROLLING.
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CLARIFY CERTIFICATE OF NEED REQUIREMENTS FOR HEALTH CAREIf;
PACILITIES; EXTENDING THE TIME THE CERTIFICATE OF NEED LAWS

ARE IN EFFECT; AMENDING SECTIONS 50-5-101, 50-5-301,"
50-5-302, 50-5-304 THROUGH 50-5-306, 50-5-309, MCA, AND
SECTION 13, CHAPTER 129, LAWS OF 1983; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-101, MCA, is amended to read:
"50-5-101. (Temporary)} Definitions. As used in parts 1

through 4 of this chapter, unless the context clearly

indicates otherwise, the following definitions apply:
(1) "Accreditation"” means a designation of approval.
(2) "Adult day-care center” means a facility,
freestanding or connected to another health care facility.
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

(3) "Affected persens person" means the an applicant

for certificate of need, members a member of the public who
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are--to wil]l be served by the proposal, a health care
factiities facility located in the geographic area affected
by the application, agencies an agency which mstabiish
establishes rates for health care facilities, a third-party
payers payer who reimburse reimburses health care facilities
in the area affected by the proposal, and-ageneies or an

agency which pian-sr-assiae plans or asgists in planning for

such facilitiesy-incltuding-any-agency-qualifying-as-a-heaith
syatems—agency-puranant-te-Pitie-¥V--of--the--Pubiie—-Heaith
Service-Aect,

{4) “"Ambulatory surgical facility"” means a facility,
not part of a hospital, which provides surgical treatment to
patients not requiring hospitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

(5) "Batch"” means those letters of intent and
applicacitona--of-a-specified-category-and-within-a-specified
region-of-the-state;-as-estabiished-by-department--ruter to

seek approval for new beds or major medical equipment that

are accumulated during a single batching period.

{6) *“Batching period" means a period, not exceeding 1
month, established by department rule during which letters
of intent fer--specified--categories--of-—new--insticutional
heatth--services--and-for-specified-regions-of-the-state-may

be to seek approval for new beds or major medical equipment
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are accumulated pending further processing of all letters of
intent within the batch.

(7) “Boarg" means the board of health and
environmental sciences, provided for in 2-15-2104.

{8) "Capital expenditure" means:

{a) an expenditure made by or on behalf of a health
care facility that, under generally accepted accounting
principles, is not properly chargeable as an expense of
operation and maintenance; or

{(b) a lease, donation, or comparable arrangement that

would be a capital expenditure if money or any other

property of value had changed hands.

(9) "Certificate of need" means a written
authorization by the department for a person to proceed with
a proposal subject to 50-5-301.

{10) "Challenge period" means a pericd, not exceeding 1
month, established by department rule during which any
person may apply for comparative review with an applicant
whoae letter of intent has been received during the
preceding batching period.

(11} "Chemical dependency facility" means a facility

whose function is the treatment, rehabilitation, and

prevention of the use of any chemical substance, including

alcohol, which creates behavioral or health problems and

endangers the health, interpersonal relationships, or
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economic function of an individual or the public health,

welfare, or safety.

+¥13(12) "Clinical laboratory" means a fFacility for the
microbiological, serclogical, chemical, hematological,

radicbiocassay., cytological, immunohematological,
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

+324(13) "College of American pathologists" means the
organization nationally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
clinical laboratories upon their requests and accredits
clinical 1laboratories that it finds meet its standards and
reguirements.

€¥33{14) "Comparative review" means a joint review of
two or more certificate of need applications within-a-given
bateh which are determined by the department to be
competitive in that the granting of a certificate of need to
one of the applicants would substantially prejudice the
department's review of the other applications.

¢14)(15) "Construction" means the physical erection of
a health care facility and any stage thereof, including
ground breaking, or remodeling, replacement, or renovation

of an existing health care facility.
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t353(1€) "Department" means the department of health
and environmental sciences provided for in Title 2, chapter
15, part 21.

+16%(17) "Federal acts" means federal statutes for the
construction of health care facilities.

+¥7?4(18) "Governmental unit" means the state, a state
agency, a county, municipality, or peolitical subdivision of
the state, or an agency of a political subdivision.

€18¥(19) "Health care facility" or "facility" means any
institution, building, or agency or pertion thereof, private
or public, excluding federal facilities, whether organized
for profit or not, used, operated, or designed tao provide
health services, medical treatment, or nursing,
rehabilitative, or preventive care to any person or persons.
The term doces not include offices of private physicians or
dentists. The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

t+93(20) “"Health maintenance organization" means a

public or private organization organized-as-defined-in-42

H:8+r€@v~388e7-aa~—amended which provides or arranges for

health care services to enrollees on a prepaid or other
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financial basis, either directly through provider employees

or through contractual or other arrangements with a provider

or group of providers.

¢204-VHeaith——systema-—agency’-meana-an-entity-which-is
erganized—and-operated-in-the-manner-described-in-42--6=5+€+
3983-2--and-which-is-capable;-as-determined-by-the-secrecary
of--the--United--States——department--of--heaith--and---human
services;——of--performing-cach-of-the-functtona-described-in
42-H75+6--368%-2-

(21) "Home health agency"” means a public agency or
private organization or subdivision thereof which is engaged
in providing home health services to individuals in the
places where they live. Home health services must include
the services of a licensed registered nurse and at least one
other therapeutic service and may include additional support
services.

(22) “Hospice" means a coordinated program of home and
inpatient health care that provides or coordinates
palliative and supportive care to meet the needs of a
terminally ill patient and his family arising out of
physical, psychological, spirituval, social, and economic
stresses experienced during the final stages of illness and
dying and that includes formal bereavement programs as an
essential component.

(23) "Hospital® means a facility providing, by or under
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the supervision of licensed physicians, services for medical
diagnosis, treatment, rehabilitation, and care of injured,
disabled, or sick persons. Services provided may or may not
include obstetrical care, emergency care, or any other
service as allowed by state licensing authority. A hospital
has an organized medical staff which is o¢n c¢all and
available within 20 wminutes, 24 hours per day, 7 days per
week, and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services for psychiatric, mentally
retarded, and tubercular patients.

(24) "infirmary"” means a facility located in a
university, college, government institution, ar industry for
the treatment of the sick or injured, with the following
subdefinitions:

{a) an “infirmary--A" provides outpatient and
inpatient care;

(b) an "infirmary--B" provides outpatient care only.

(25) "Joint commission on accreditation of hospitals”
means the organization nationally recognized by that name
with headquarters in Chicago, Illincis, that surveys health
care facilities upon their requests and grants accreditation
status to any health care facility that it finds meets its
standards and requirements.

(26) "Kidney treatment center® means a facility which
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specializes in treatment of kidney diseases, including
freestanding hemodialysis units.

{27} {a)} "Long-term care facility" means a facility or
part therecf which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of ¢two or more persons or
personal care to more than Eour persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,
motels, boardinghouses, roominghouses, or similar
accommodations providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctional facilities operating under the
authority of the department of institutions.

{b) "Skilled nursing care" means the provision of
nursing care services, health-related services, and social
services under the gupervision of a licensed registered
nurse on a 24-hour basis.

{c) "Intermediate nursing care" means the provision of
nursing care services, health-related services, and social

services under the supervision of a licensed nurse to

-8-
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patients not requiring 24-hour nursing care,

{d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
services, and social services for the developmentally
disabled, as defined in 53-20~-102(4), or persons with
related problems.

{e) “Personal care" means the provision of services
and care which do not require nursing skills to residents
needing some assistance in performing the activities of
daily living.

(28) "Major medical equipment" means a single unit of
medical equipment or a single system of components with
related functions which is used to provide medical or other

health services and costs a substantial sum of money.

{29) "Mental health center” means a facility providing
services for the prevention or diagnosis of mental illness,
the care and treatment of mentally ill patients or the
rehabilitation of such persons, or any combination of these
services.

(30) "Nonprofit health care facility" means a health
care facility owned or operated by one or more nonprofit
corporations or associations.

(31) "Observation bed" means a bed occupied for not
more than 6 hours by a patient recovering from surgery or

other treatment.
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(32) "Offer" means the holding ocut by a health care
Facility that it can provide specific health services.

(33) "Outpatient facility" means a facility, located in
or apart from a hospital, providing, under the direction of
a licensed physician, either diagnosis or treatment, or
both, to ambulatory patients in need of medical, surgicai,
or mental care. An outpatient facility may have observation
beds.

(34) “Patient" means an individual obtaining services,
including skilled nursing care, from a health care facility.

(35) “Person” means any individual, firm, partnership,
agsociation, organization, agency, institution, corporation,

trust, estate, health maintenance organization, or

governmental unit, whether organized for profit cr not.

(36) "Publiec health center® means a publicly owned
facility providing health services, including laboratories,
clinics, and administrative offices.

{37) "Rehabilitation facility" means a facility which
is operated for the primary purpose of assisting in the
rehabilitation of disabled persons by providing

comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and 1n
which the major portion of the services is furnished within

the facility.

-10-
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{38) "Resident"” means a person who is in a long-term
care facility for intermediate or personal care.

(39) “"State health plan" means the plan prepared by the
department pursnant-to-42-H:8<-€v-386m-2ta3 €2 to project the

need for health care facilities within Montana and approved

by the statewide health coordinating council and the

governor.
50-5-101. (Effective July 1, 1989) Definitions. As

used in parts 1 through ¢ of this chapter, unless the
context clearly indicates otherwise, the following
definitions apply:

(1) "Accreditation" means a designation of approval.

(2} "Adult day-care center"” means - a facility,
freestanding or connected to another health care facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

(3) "Ambulatory surgical facility" means a facility,
not part of a hospital, which provides surgical treatment to
patients not reguiring hospitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

{4} "Board" means the board of health and
environmental sciences, provided for in 2-15-2104.

(5) "Clinical 1laboratory” means a facility for the

microbiological, serological, chemical, hematological,
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radiobiocassay, cytological, immunohematolaogical,
patholegical, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

(6) "College of BAmerican pathologists" means the
organization nationally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
clinical laboratories upon their requests and accredits
clinical iaboratories that it finds meet its standards and
requirements.

{(7) "Department™ means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(8} "Federal acts" means federal statutes for the
construction of health care facilities.

{9) "Governmental unit” means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision,

(10) "Health care facility" or "facility" means any
institution, building, or agency or portion therecf, private
or public, excluding federal facilities, whether organized
for profit or not, used, operated, or designed to provide
treatment, or nursing,

health services, medical

rehabilitative, or preventive care tc any person or persons.

—12_
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The term does not include offices of private physicians or
dentists. The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

(11) "Health maintenance organization"” means a public
or private organization organized-as-defined-~in--42--5:5-€+

380e7-—as--amended that provides or arranges for health care

services to enrcllees on a prepaid or other financial basis,

either directly through provider employees or through

contractual or other arrangements with a provider or group

of providers,

tiZ2y-"Heatth-systems-agency-means-an-entity—-which--is
erganized-—and-operated-in-the-manner-deseribed-in-42-d-5-€~
386:-2-and-which-is-capabie;-as-deternined-by-the--seeretary
of---the--tnited--States--department--cf-—-heaith--and--human
services;-of-performing-each-of-the-functtons~-described-~in
42-U:8:€:-36061-2<

ti3y(l2) "Home health agency" means a public agency or
private corganization or subdivision therecf which is engaged
in providing home health services to individuals in the
places where they live., Home health services must include

the services of a licensed registered nurse and at least one
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other therapeutic service and may include additicnal support
services.

t34¥(13) "Hospice" means a coordinated program of home
and inpatient health care that provides or coordinates
palliative and supportive care to meet the needs of a
terminally ill patient and his family arising out of
physical, psychological, spiritual, social, and economic
stresses experienced during the final stages of illness and
dying and that includes formal bereavement programs as an
essential component.

t35¥(14) “"Hospital" means a facility providing, by or
under the supervision of licensed physicians, servicea for
medical diagnosis, treatment, rehabilitation, and care of
injured, disabled, or sick persons. Services provided may or
may not include obstetrical care, emergency care, or any
other service as allowed by state licensing authority. A
hospital has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week, and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services €for psychiatric, mentally
retarded, and tubercular patients.

€263(15) “Infirmary" means a facility located in a
university, college, government institution, or industry for

the treatment of the sick or injured, with the folleowing

-14-
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subdefinitions:
(a) an "infirmary--Aa" provides outpatient and
inpatient care;
(b) an "infirmary--B" provides outpatient care only.
t+74(16) "Joint

hospitals” means the organization nationally recognized by

commission an accreditation of

that name with headquarters in Chicago, Illincis, that
surveys health care Facilities upon their requests and
grants accreditation status to any health care facility that
it finds meets its standards and requirements.

+384(17) "Kidney treatment center" means a facility
which specializes in treatment of kidney diseases, including
freestanding hemodialysis units.

+39+{18) {(a) "Long-term care facility" means a facility
or part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persons or
personal care to more than four persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed wunder 53-20-305, community homes for physically
disabled persons licensed under 653-19-111, boarding or
foater homes for children licensed under 41-3-1142, hotels,

motels, boardinghouses, roominghouses, or similar
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accommodations providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctieonal facilities operating under the
authority of the department of institutions.

{b) "Skilled nursing care” means the provision of
nursing care services, health-related services, and social
services wunder the supervision of a licensed registered
nurse on a 24-hour basis.

{c} "Intermediate nursing care” means the provision of
nursing care services, health-related services., and social
services wunder the supervision of a 1licensed nurse to
patients not requiring 24-hour nursing care,

(d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
services, and social services for the developmentally
disabled, as defined in 53-20-102(4), or persons with
related problems.

(e) "Personal care" means the provision o? services
and care which do not reguire nursing skills to residents
needing aome assistance in performing the activities of
daily living.

¢20%(19) “Mental health center" means a facility
providing services for the prevention or diagnosis of mental
iliness, the care and treatment of mentally ill patients or

the rehabilitation of such persons, ar any combination of
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these services.

t234(20) "Nonprofit health care facility"™ means a
health care facility owned c¢r operated by one or more
nonprofit corporations or associations.

t223(21) "Observation bed"” means a bed occupied For not
more than 6 hours by a patient recovering from surgery or
other treatment.

¢233(22) "Offer" means the holding out by a health care
facility that it can provide apecific health services.

t243(23) "Outpatient facilicy" means a facility,
located in or apart from a hospital, providing, under the
direction of a 1licensed physician, either diagnosis or
treatment, or both, to ambulatory patients in need of
medical, surgical, or mental care, An outpatient facility
may have observation beds.

€25y (24) "Patient” means an individual obtaining
services, including skilled nursing care, from a health care
facility.

¢26%(25) “"Person" means any individual, firm,
partnership, association, organization, agency, institution,
corporation, trust, estate, or governmental unit, whether
organized for profit or not.

t27%{26) "Public health center" means a publicly owned
facility providing health services, including laboratories,

clinics, and administrative offices.
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+28+(27) "Rehabilitation Ffacility” means a facility
which 1is operated EFEor the primary purpose of assisting in
the rehabilitation of disabled persons by providing
comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and in
which the major portion of the services is furnished within
the facility.

t29¥(28) “Resident” means a person who 1is in a
long-term care facility for intermediate or personal care.

+364(29) "State health plan" means the plan prepared by
the department purseant-te-42-H:5:€5-308m-2¢a)t2¥y Lo Eroject

the need for health care facilities within Montana and

approved by the statewide health coordinating council and

the governor."”

Section 2. Section 50-5-301, MCA, is amended to read:
"50~5-301. (Temporary) When certificate of need is

required -- definitions. (1) Unless a person has submitted

an application for and is the holder of a certificate of
need granted by the department, he may not initiate any of
the following:

fay the incurring of an obligation by or on behalf of
a health care facility for any capital expenditure, other
than to acquire an existing health care facility or to

replace major medical equipment with equipment performing

-18-~
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subgtantially the same Ffuncticn and in the same manner, that

exceeds the expenditure thresholds established in or
pursuant-—-to subsection +¢53(4). The costs of any studies,
surveys, designs, plans, working drawings, specifications,
and other activities {including staff effort, and
consulting, and other services) essential to the
acquisition, Limprovement, expansion, or replacement of any
plant or equipment with respect to which an expenditure is
made must be included in determining if the expenditure
exceeds the expenditure thresholds.

(b) a change in the bed capacity of a health care

facility by-30 through an increase in the number of beds or

8% r-whichever-is-iesay-in-any-2-year-periocd-throughs
tiy-—an-inersase-or-decrease-in--the--totat-—number--af
beds -

tti}-a-redistribution-of-beds-amonq-varisus-categeriess

ti4i} a relocation of beds from one physicai health
care facility or site to another;, unless:

(i) the number of beds involved is 10 or less or 10%

or lesg of the licensed beds (if fractional, rounded down to

the nearest wheole number), whichever figure is smaller, in

any 2-year period;

{(ii) a letter of intent is submitted to the department;
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(iii) the department determines the proposal will not

significantly increase the cost of care provided or exceed

the bed need projected in the state health plan;

{(¢) the addition of a health service that is offered
by or on behalf of a health care facility which was not
offered by or on behalf of the facility within the 12-month
pericd before the month in which the service would be
offered and which will result in additional annual operating
and amortization expenses of $100,000 or more;

(d}) the acquisition by any person of major medical
equipment, provided such acquisition would have required a
certificate of need pursuant to subsection (l)(a) or ({1){c)
of this section if it had been made by or on behalf of a
health care facility;

(e} the incurring of an obligation for a capital
expenditure by any person or persons to acquire 50% or more
of an existing health care facility #f unless:

(i) the person has-fatied-te-submit-the-notice submits
the letter of intent required by 50-5-302(2); or and

(ii) the department finds within--36--days--—after—-i¢
receives-~-the--notiee-of-intent-reguived-by-568-5-382¢34 that
the acquisition will resuit-in-a-change-in-the--serviceés--or

not sgignificantly increase the cost of care provided or

increase bed capacity ef-the-faciiity;

(£} the construction, development . or other
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establishment of a health care facility which is being

replaced or which did not previously exist er-which-is-being

reptaced;-eor, by any person, including another type of

health care facility.

(g) the expansion of the geographical service area of
a home health agency<; or

{h) the use of hospital beds to provide services to

patients or residents needing only skilled nurging care,

intermediate nursing care, or intermediate developmental

disability care, as those 1levels cof care are defined in

50-5-101.

{2) For purposes of subsection (l1)(b), a change in bed

capacity occurs on the date new or relocated beds are

licensed pursuant to part 2 of this chapter and the date a

final decision _is made to grant a certificate of need for

new or relocated beds, unlesgs the certificate of need

expires pursuant to 50-5-305.

t24{3) For purposes of this section part., the
fellowing definitions apply:

(a) "Health care facility” or "facility® means a

nonfederal ambulatory surgical facility, home health agency,

hospital, long-term care facility, mental health center with

inpatient services, inpatient chemical dependency facility,

rehabilitation facility with inpatient services, or personal

care facility.
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{(b) (i)} "Long-term care facility" means an entity

which provides skilled nursing care, intermediate nursing

care, or intermediate developmental disability care, as

defined in 50-5-101, to a total of two or more perscns.

(ii) The term does not include adult fogter care

licensed under 53-5-303; ‘ community homes for the

developmentally disabled licensed under 53-20-305; community

homes for physically disabled persons licensed under

53-19-111; boarding or foster homes for children licensed

under 41-3-1142; hotels, motels, boardinghouses,

roominghouses, or similar accommodations providing for

transienta, students, or persons not requiring institutional

health care; or juvenile and adult correctional facilities

operating under the authority of the department of

institutions.

ta¥({c) “ebtigqatien Obligation for capital expenditure"
does not include the authorization of bond sales or the
offering or sale of bonds pursuant to the state long-trange
building program under Title 17, chapter &, part 4, and
Title 18, chapter 2, part 1ls.

tBy-—a~--heatth-——maintenance-—-organiracion--is—-to—-be
ecnsidered-a-health--care--facility--except--to--the--extent
exempted-from-certificnte~cf-need-requirementa-as-preseribed
in-rutes-adopted-by-the-department=

+3--A--preposed--change-in-a-project-asaseciated-with-a

—22-
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capttal-expenditure-under-subsection-{tijtai--or--ti3tbj--for
whieh——the-deparement-has-previousty-itssued-a-certificate-of
need-requires-subsequent-certificate-of-need-review——if——the
change-is-propesed-within-i-year-after-the-date-the-activity
fer--whieh—the-capital-expenditure-was—granted-a-certificate
of-need-is—undertakens-As-unsed-in-this-sunhsectiony-a-change
tn-projecti-includes-but-ts-not-rimtted-to-any-echange-tn-the
bed-ecapacity-of-a--heateh--care—-faciiiry--as--described--in
subsection——{tiitbt--and--the--addition-—-or--termination-of-a
heaith-care-servicer
t4y--if-a--persen--acquires--an--extating--heatth--ecare
factiity--withoub--a--certificare——of-—need--and-propeses-to
ehanger-within-i-year-after-the-acquisition;-the-ssrvieces-or
bed-capacity-of--the—-heatth--care--facitityy--the--preposed
change-requéres-a-certificate-of-need-if-one-woutd-have-been
required-originatty-under-subsection—tiitets

(d) "Personal care facility" means an entity which

provides services and care which do not require nursing

gkills to more than four persons who are not related to the

owner or administrator by bloocd or marriage and who need

some assistance in performing the activities of everyday

living. The term does not include those entities excluded

from the definition of "long-term ecare facility” in

subsection (b).
+53——tay(4) Expenditure thresholds for certificate of
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need review are estabhlished as follows:

tiy(a) For

construction of any building necessary to house the

acguisition of equipment and the

equipment, the expenditure threshold is 55687686 $750,000.

tix+{b) Por construction of health care facilities,
the expenditure threshold is 97507008 $1,500,000.

tby--Phe--department--may——by-~rute-establtish-threshoids
higher—-than--thase--established--in--subsection--{5)ta)——tf
necessary--and--appropriate--to-accomplish-the-objectives-of
this-parec"

Section 3. Section 50-5-302, MCA, is amended to read:

"50-5-302. (Temporary) Notice of intent —— application
and review process. (1) The department may adopt rules
including but not limited to rules for:

{a) the form and content of netices letters of intent
and applications;

{b) the scheduling and consclidation of reviews of
simitar-proposats;

(¢) the abbreviated review of a proposal that:

{i) does not significantly affect the cost or use of
health care;

(ii) is necessary to eliminate or prevent imminent
safety hazards or to repair or replace a facility damaged or
destroyed as a result of fire, storm, civil disturbance, or

any act of God;

-24~
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(iii) is necessary to comply with 1licensure or
certification standards; or

tiv)-has-been-approved-by-the~iegistature--pursuant——te
the--long-range--building-pregram-under-Pitie-17y-chapter-5¢
pare-4y-and-Piete-387--chapter--27--part--i7--providing-—the
teqgiastative---findings—--accompanying---such--approval--give
consideration-to—the-criteria-of-56-5-384;-—-and——subieck--to
the-provisions-of-58-5-309;

{iv) would add a health service that is subject to a

certificate of need review under 50-5-301{1}{(c}:

'(d) the format of public informational hearings and
reconsideration hearings; and

(e) the establishment of batching periods for

certificate of need applications for new beds and_ major

medical eguipment, challenge periods, and the circumstances

under which applications from different batches may be

comparatively reviewedr—-estabiishment-of-new-servieasy-and

replacement-of-heatth-care-factittiesr; and

(f) the circumstances under which a certificate of

need may be approved for the use of hospital beds to provide

skilled nursing care, intermediate nursing care, or

intermediate developmental disability care Lto patients or

residents needing only that level of care.
(2} At least 30 days before any person or persons

acguires acquire or enters enter into a contract to acquire
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50% or more of an existing health care facility, the-persen

they shall submit to the department and--the—-appropriate
health--aystems-ageney a notiee-of-his letter noting intent
to acguire the facility and of the services to be offered in
the facility and its bed capacity.

{3) Any person intending to initiate an activity for
which a certificate of need 1is required shall gsubmit a
letter of intent to the department. Fhe--ietter—--of-—-intent
mysat-be-placed-in-the-appropriate-batchy—if-anys——Any-person
who-applies-for-comparative-review-by-submitting-a-chaiitenge
tetter——of--intent--during--the-chaitenge-pericd-immediately
folltowing-the-batch-must-submit--an--apptication-—-witchin--36
days-after—the-ciose-af-the-chatienge-periods

(4) If the proposal is for new beds or major medical

equipment, the department shall place the letter of intent

in the appropriate batch unless, in the case of beds, the

proposal is determined to be exempt from review,

{5) Any person who desires comparative review with a

proposal in a batch must submit a challenge letter of intent

at  least by the end of the challenge period following the

batching period for that batch.

{6) The department shall give to each person

submitting a 1letter of intent written notice of the

deadline for submissicn of an application for certificate of

need, which will be no less than 30 days after the notice is

-26-
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sent.

¢4y{7) Within 25--catendar 20 working days after
receipt of the an application, the department shall
determine whether it is completes-ff;-nfter-the-15-daysr and
if the application is found incomplete, the-department shall

send a written request te the applicant for the necessary

additional information within-5-werking-days. Upon receipt
of the additional information from the applicant, the
department shall have 15 working days to determine if the

application is complete and to send a notice to the

applicant that the application is complete or incomplete.

if-the-department-faiia-to-make-a-determinatisn--as-~-+o--the
completeness-ef~the-appiication-within-the-prescribed-i15-day
period;--the-apptication—shati-be-deemed-to-be-compiate;—f£
the-applicant-—faiis-—~to—-submit--the--necessary--additionatl
information--requested--by-the-department-by-the-deadiine-as
prescribed-by-department-rutes-far-considering-such-reviawsy
a-new-ietter-pf-intent-and-appiication-must-be-submitted-and
the-apptication-witi-be-dropped-from-the-current-batehs The

request for added information may be repeated as long as the

information submitted remains incomplete, and the department

ghall have 16 working days after each submission to send a

notice that the application is complete or incomplete.

(8) If a proposal is to undergo comparative review

with another proposal but the applicant fails to submit the
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necessary additional information requested by the department

by the deadline prescribed by department rules, the

application must be dropped from the current batch and

assigned to the next batching period.

(9) If the department fails to gend the notjces within

the periods prescribed in subsection (7), the application is

considered to be complete on the last day of the time periocd

during which the notice should have been sent.

+5%(10) After an application is designated complete,
immediate notification must be sent to the applicant and all
other affected persons regarding the department's projected
time schedule for review of the application. The review
period for an application may be no longer than 66 90
calendar days after the notice is sent uniess-a--hearing--ts
required;——in-which-case-the-review-must-be-compieted-within
+26-days-after-the-notice--ts--sent or, if a challenging
application has been submitted as provided in subsection ¢3%
{5}, within %20 90 days after the notice has been sent for
all such challenging applications. A longer period is
permitted with the consent of all affected applicants. A3
compteted--appiieations--pertaining--to--simitar--eypes—--of
servicesy-facititiasy-or-equipment-affecting-the-same-heatth
service-—area-—-may--be-considered-in-reintion-to-each-athers
Buring-the-review-peried-a-pubiic-hearing--may--be—-hetd—-if

requested-——by—--an-——affected—-person--or--when--eonsidered

-28-
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appropriate-by—the--departments—--Such--a--hearing--must--be
conducted---pursuant———ta-——the——--previsiona-—-for--informai
proceedinga-of-the-Montana-Adminiatrative-Procedure-Aeces

{1l) During the review period a public hearing may be

held if requested by an affected person or when considered

appreopriate by the department.

(12) Each completed application may be considered in

relation  to other applications pertaining to similar types

of facilities or equipment affecting the same health service

area.

¢63(13) The department shall, after considering all
comments received during the review period, 1issue a
certificate of need, with or without conditions, or deny the
application. The department shall notify the applicant and
affected persons of its decision within 5 working days after
expiration of the review pericd.

(14} If the department fails to reach a decision and
notify the applicant of its decision within the deadlines
established in this section and if that delay constitutes an
abuse of the department's discretion, the applicant may
apply to district court for a writ of mandamus to force the
department to render a decision.”

Section 4. Section 50-5-304, MCA, is amended to read:

"50~-5-304., (Temporary) Review criteria, required

findings, and standards. +1¥y The department shall by rule
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promulgate and utilize, as appropriate, specific criteria
for reviewing certificate of need applications under thisa
chapter, including but not limited to the following
considerations and required findings:

tay(l) the reltationship-of-the-heaith-services degree

to which the proposal being reviewed teo--the--appiicable

neateh—-systems--pitany is consistent with the current state

health plany—-and--annuai--impiementation—-pian———developed
purspant-~ee—-Fitie-—XV-of-the-Publie-Heatth-Service-Acty-as
amended:

tby-——the--retationship——of-—services--raviewed--to--the
tong-range-deveiopment-ptan;-+f-anyr-of-the-pérson-providing
er-proposing-the-servicesas

te¥(2) the need that the population served or to be
served by the services proposal has for the services;

td+(3} the availability of less costly
quality-equivalent or more effective alternative methods of
providing such services;

tey({4) the immediate and long-term financial
feasibility o©of the proposal as well as the probable impact
of the proposal on the costs of and charges for providing
health services by the person proposing the health service;

t£3({5) the relationship and financial impact of the

services proposed to be provided to the existing health care

system of the area in which such services are proposed to be
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provided; and

(6) the consistency of the proposal with joint
planning EEEOth by health care providers in the area;

t9+({7) the availability of resources, including health
manpower, management personnel, and funds for capital and
operating needs, for the provision of services proposed to
be provided and the availability of alternative uses of such
resources for the provision of other health services;

th}(8) the relationship, including the organizational
relationship, of the health services proposed to be provided
to ancillary or support services;

tiy--the--speciait--needs--and--cireumatances--of--these
entities--which--provide-—-a--subatantial--portion--of--thair
services—-or-resoureesy-or-bothr~to-itndividuais-not-residing
in-the-heatth--service--areas—-in—--which--the--entities—-are
lscated-—-or--in-adjacent-heaith-service—areas--Such-entcities
may-inciude-medical-and--cther--heatth--professian—-achests;
muteidiscipitinary-cliinieasy-and-speciaity-centerss

ft3¥--tha--spectat--necds--and--ctrcumstances--of-heaith
maintenance-organizatiens—-for--which--assistance--may---be
provided--under-Pitie-MIiff-ef-the-Pubtie-Heatth-Service-Acts
Such-needsa-and-eireumstances—inciude-the-needa-of-and--costs
to--members—-and-projected-membera-of-the—-health-maintenance
ergantzation-in-ebtaining-heaich-servicas-and-the--potantiat

for—-a--reduction—-in--the--use--of—-inpatient--care-—in-the
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community-threugh-an-extension-of-preventive—heatth-services
and-the--provision--of--more--systematic--and--ecomprehensive
heatth-servicesas

tky-——the--spectat-needs-and-circumatances-of-biomedicat
and-behaviorai-research-~projects-which-are-designed-to--meet
a-nationat-need-and-fer-which-iocai-condirions-offer-special
advantagess

t3¥{9) in the case of a construction project, the
costs and methods of the proposed coénstruction, including
the costs and methods of energy provision, and the probable
impact of the construction project reviewed on the coats of
providing health services by the person proposing the
construction project; and

tm3(10) the distance, convenience, cost of
transportatien, and accessibility of health services for
persons who live outside urban areas in relation to the
proposal.s-and

tny-—any---sther-—-eriteria;--—-requived-—-findingsay--or
regquirements—for-reviewing-certificate-of-need--appitications
cited--in--the--federal--regulations-found-in—-Pitie-427-€FR7y
Part-i1Z3y-as-amended~

2y~-¥f-an-appiication—for-new-iong-term-care-beds-wiiti
itnvolve-new-sr-increased--use--of--medicaid--funds--and-——the
department--of-sociat-and-rehabititacion-servicea—determines

that-such-use-wouid-canse--the--state--medicaid--budget-—for
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long-term--care-faciticiens-to-he-exceeded;—the-deparement-of
heaith-and-envireanmentat-sciences-may-impose-conditions-on-a
certificate~-of-need-for-new-long-teem-care~-bedasr--incinding
Iimitation-——-on--the--number——of --approved--beda-which-may-be
certified-for-medicaid-patientas—-Availabitity--of—-medicaid
funding-may-be-the-basis-for-impesing-conditions-but-may-not
Be--the-scle-basis-fer-dentat-of-a-certificate-of-neads—-Fhe
department-may--adopt--ruites—-for--the--imposttion—--vé--such
condietendy--but——oniy-if-the-secretary-of-the-nited-deates
department—of-health-and--human--services--has--appreved--an
amendment——tko-the-statels—medicaid-plany-adopted-purscant-eo
42--H:558:--1396a7-—ntitowing--for-—-the--imposition-—of--such
conditions<"

Section 5, Section 50-5-305, MCA, is amended tc read:

“50-5-305. (Temporary) Period of validity of approved
application. (1) Unless an extension is granted pursuant to
subsection t2y (3), a certificate of need shall expire:

{a) 1 year after tes-issuanee the decision to issue it

is final if the applicant has not commenced construction on
a project requiring construction or has not incurred an
enforceable capital expenditure commitment for a project not
requiring construction;

(b} 1 year from after the date the project is

commenced plus the estimated period of time for completion

as shown in the application 1f the approved project is not
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complete; or

[c) when the department determines, after opportunity
for a hearing, that the holder of the certificate of need
has wvioclated the provisions of this chapter, rules adopted
hereunder, or the terms of the certificate of need.

(2) For purposes of subsection (1)(a), if a

reconsideration hearing is granted or an appeal filed under

50-5-306, the final decision will be that following the

hearing or resolving the appeal.

+2¥+(3) The holder of an unexpired certificate of need
may apply to the department to extend the term of the
certificate of need for one additional period not to exceed
6 months. The department may grant such an extension upon
the applicant's demonstrating good cause as defined by
department rule.

£33(4) The holder of an unexpired certificate cof need
shall report to the department in writing on the status of
his project at the end of each 98-day &é-month period after
being granted a certificate of need until completion of the
project for which the certificate of need was issued."

Section 6. Section 50-5-306, MCA, is amended to read:

"50-5-306. (Temporary} Right to hearing and appeal.
(1} An affected person may request the department to hold a
public hearing and te reconsider its decision. The

department shall grant the request if the affected person
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submits the request in writing showing-gesd-cause-as-defined
in--rultes--adopted--by--the-dspartment and if the request is
received by the department within 28 30 calendar days after
the initial decision is announced.

{(2) The public hearing to reconsider shaiit must be
held7-if-warranted-cr-required; within 28 30 calendar days

after +ts--reguesat the request is received unless the

requestor agrees to waive the time limit,

(3} The reconsideration hearing must be c¢onducted

pursuant to the provisions for informal proceedings of the

Montana Administrative Procedure Act.

(4) The department shall make its final decision and

serve the appellant with written £Eindings of fact and

conclusions of law in support therecf of the decision within
30 days after the conclusion of the reconsideration hearing.

+2¥(5) Any affected person may appeal the department's
final decision to the district court as provided in Title 2,
chapter 4, part 7.

{(6) If a petition to appeal the decision is filed, the

decision must be stayed pending resolution of the appeal by

the courts.

+3}(7) The department may by rule prescribe in greater
detail the hearing and appellate procedures,"

Section 7. Section 60-5-309, MCA, is amended to read:

*50-5-309. (Temporary) Exempticns from certificate of
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need review. tij-Except-as-provided-in-subseection-¢2yy-the
fottowing-are-exempe-frem-certificate-of-need-raviews

ta}--expenditures—-by--a--heatth--care---faciiity---feor
nonmedicat-and-nenetintecal-facitities—and-serviees-unreiated
to—-the-oparation—of-the-heaith-care-faektity-tf-a-tetter—of
intent-~is-submitted-pursuant-to-58-5-382-at--teast--3o--days
prior-te-incurring-an-ebligation-fer-capitai-expenditures-to
enabie-—tha-department-te-determine-whether-the-expenditures
are-exempts

tb}--a A project proposed by an agency of state
government that has been approved by the legislature
putsuant to the long-range building program under Title 17,
chapter 5, part 4, and Title 18, chapter 2, part 1, is

exempt from certificate of need review.

t+23-~if-the-secretary-of-the-Bnited--States--department
ef--heatth--and--human--services-notifies-the-state-that-the
sanctions-provided-by-section--1521--of-—the--Pubtic--Health
Serviece-—-Act--and--alti--acts-amendatory-therete-or-any-other
federal-statete-fFor-nonecompliance-with--federal--certificate
ef--peed--requirements-are-ta-be-imposedy-the-department-may
by-ru}e-eeqnireveertifieate*—cf—uneed-—:eview-—Eor——prujects
exempted-by-subsection-{i)-that-are-otherwise-subjeet-ee-the
previstons-—-ef-this-parts-Any-rule-adopted-by-the-department
onder—this-subsection-is—effective-onty-untili-the--18th--day

ef--the--next--reguiar--tegistative--sesaron--£oiltowing--the
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adoption-of-the-suies"

NEW SECTION. Section 8. Fees. (1) There is no fee for
filing a letter of intent.

{2) An application for certificate of need approval
must be accompanied by a fee equaling D.3% of the capital
expenditure projected in the application, except that the
fee may be no less than §500.

{3) With the exception of the department and an
applicant whose proposal is approved and who does not
request the hearing, each affected person who is a party in
a reconsideration hearing held purswant to 50-5-306(1)
shall pay the department $500.

(4) Fees collected under this section must be
depcsited in the state general fund.

Section 9. Section 13, Chapter 329, Laws of 1983, is
amended to read:

"gection 13, Effective dates. {1) This act is
effective on passage and approval, with delayed effective
dates.

(2) On July 1, %98% 1989, 50-5-301, 50-5-302, and
50-5-304 through 56-5-368 50-5-309, MCA, and seections--8
through-18 section 9 hereof are repealed unless reenacted by
the legislature.

{3) On July 1, %8% 1989, 50-5-101, MCA, is amended by

deleting subsections (3). {5}, (6), ¢9%7 (8) through (10),
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+33%y (14), (15}, and ¢273 (28) unless reenacted by the
legislature.

{4) On July 1, 198% 1989, 50-~5-106, MCA, is amended to
read as follows, unless reenacted by the legislature:

"50-5-106. Records and reports required of health care
facilities -- confidentiality. Health care facilities shall
keep records and make reporta as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department. The report shall be on
forms and contain information specified by the department.
Information received by the department or board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed from employment and
subject to the provision of 45-7-401, unless the disclosure
was authorized in writing by the patient, his guardian, or
his agent. Information and statistical reports from health
care facilities which are considered necessary by the
department for health planning and resource development
activities will be made available to the public and the
health planning agencies within the state.""
NEW SECTION. Section 10. Codification instruction.

Section 8 is intended to be codified as an integral part of
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Title 50, chapter 5, part 3, and the provisions of Title 50,
chapter 5, part 3, apply to section 8.

NEW SECTION. BSection 11. Extension of authority. Any
existing authority of the department of health and
environmental sciences to make rules on the subject of the
provisions of this act is extended to the provisions of this
act.

NEW SECTION. BSection 12. Saving clause, This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 13. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applicatiens, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTIQN, Section 14, Effective date. This act is
effective June 30, 1987.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB246 , as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act to generally revise and clarify certificate of need requirements for health care facilities; extending the
time the certificate of need laws are in effect; amending sections 50-5-101, 5G-5-301, 50-5-302, 50-5-304 through
50-5-306, 50-5-309, MCA; and section 13, chapter 329, laws of 1983; and prov1d1ng an effective date

ASSUMPTIONS:

1. The number of applications was based on an averapge of applications from FYB2 to FY86 adjusted to reflect
the decrease in the number of large applications expected in the 1986 biennium,

2. Fee income to be received under the proposed law is estimated from the following assumptions:

a. Minimum fee will be $500 with 15 applications in this category.
b. .3% for applications over minimum with 25 applications in this category with an average of $1,000,000
per application.
c. Fee of $500 per hearing per applicant with 5 hear1ngs held with an average of 1.5 applicants per
hearing.
3. Expenditures are based on the budget adopted for the health planning bureau by the Human Services
Appropriation Sub-Committee.

FISCAL IMPACT: _ FY88 FY89
Current Law Proposed Law Current Law Proposed Law

Expenditures:

Personal Services A 0 $ 174,905 $ 0 $ 174,951
Operating Expenses 0 34,530 0 28,951
Capital Outlay 0 591 0 591
. TOTAL $ 0 $ 210,026 $ 0 $ 204,457
Funding:
General Fund $ 0 $ 210,026 $ 0 $ 204,457
Revenues: _
General Fund $ 0 $ 86,250 $ 0 $ 86,250
Net Impact to General Fund ($ 123,776) ($ 118,207)

. NOTE: The health planning bureau FY86 general fund expenditures were $114,157. Total FY86 expenditures of

$306,786 for the buneau were financed partially by federal funds in FY86.
A gi e 2/73/%7 Eotte Bglirs

DAVID L. HUNTER, GET DIRECTOR : ‘ ESTHER BENGSTON,/FRIMARY SPONSOR
Office of Budget and Program Planning
Fiscal Note for SB246, as introduced.
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Fiscal Note Request, SB246, as introduced.
Form BD-15
Page 2

EFFECT ON COUNTY COR OTHER ILOCAL REVENUE OR EXPENDITURES:
None.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

If SB246 does not pass, the Certificate of Need process would be eliminated and may have an impact om policy
decisions made by the Health Facility Authority Board on leaning funds for new services. Certificate of Need is
now relied upon to help determine where funds are channeled.
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“STLL FOR AR ACT ENTITLED: “AN ACT TO GENERALLY REVISE ANDMQH

CLARIFY CERTIFICATE OF NEED REQUIREMENTS FOR HEALTH CARE%
FACILITIES; EXTENDING THE TIME THE CERTIFICATE OF NEED LAWS
ARE IN EFFECT; AMENDING SECTIONS 50-5-101, 50-5-301,"
50-5-302, 50-5-304 THROUGH 50-5-306, 50-5-309, MCA, AND
SECTION 13, CHAPTER 329, LAWS OF 19B3; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-~5-101, MCA, is amended to read:
*50-5-101, {(Temporary) Definitions. As used in parts 1

through 4 of this chapter, unless the context clearly

indicates otherwise, the following definitions apply:

{1} "Accreditation” means a designation of approval,

{2) "Adult day-care center” means a facility,
freestanding or connected to another health care facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

(3} "Affected persons person"” means the an applicant

for certificate of need, members a member of the public who

Ac}m}ana tegisiative Councr
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are--kto will be served by the proposal, a health care
fmcilittes facility located in the geographic area affected
by the application, eagencies an agency which estabtish
establishes rates for health care facilities, a third-party
payeras payver who reimburse reimbursesg health care facilities
in the area affected by the proposal, and-agencies or an
agency which pian-er-assist plans or assists in planning for
such facilitiesr-inciuding-any-agency-quai:fying-as-a-heatth
systems-agency-pursuant-te-Piele-¥V--of--the-—Public—--Health
Service-het.

(4) “Ambulatory surgical facility" means a facility,
not part of a hospital, which provides surgical treatment to
patients not requiring hospitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment,

(5) "Batch" means those letters of intent and
apptications--of-a-specified-category-and-within-a-specified
region-cf-the-state;-as-estabiished-by-department--ruias, to

seek approval for new beds or major medical equipment that

are accumulated during a single batching period.

(6) "Batching period” means a period, not exceeding 1
month, established by department rule during which letters
of intent fer--specified--categorites-—-cf--new- -institutional
heatth--services--and-fer-specified-regions-sf-tha-state-may

be to seek approval for new beds or major medical equipment

e SECOND READING
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are accumulated pending further processing of all letters of
intent within the batch.

(7) "Board" neans the beoard of health and
environmental sciences, provided for in 2-15-2104.

{8) "Capital expenditure” means:

fa) an expenditure made by or on behalf oF a health
care facility that, wunder generally accepted accounting
principles, is not properly chargeable as an expense of
operation and maintenance; or

(b) a lease, donation, or comparable arrangement that

would be a capital expenditure if money or any other

property of value had changed hands.

{9) "Certificate of need” means a written
authorization by the department for a person to proceed with
a proposal subject to 50-5-301.

{10} "Challenge period" means a period, not exceeding 1
month, established by department rule during which any
person may apply for comparative review with an applicant
whose letter of intent has been received during the
preceding batching period.

{11) "Chemical dependency facility" means a facility

whose [function is the treatment, rehabilitation, and

prevention of the use of any chemical substance, including

alcohol, which creates behavioral or health problems and

endavters  the  health, interpersonal relationships, or
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economic function of an individual or the public health,

welfare, or safety.
t::¥(12) “Clinical laboratory" means a facility for the
chemical, hematological,

microbiclogical, serological,

radiobicassay, cytelogical, immunohematological,
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment.of any disease or
assessment of a medical condition.

t32¥(13) "College of American pathologists" means the
organization nationally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
clinical laboratories upon their requests and accredits
clinical laboratecries that it finds meet its standards and
requirements.

€33¥(14) “Comparative review" means a joint review of
two or more certificare of need applications within-a-given
batch which are determined by the department to be
competitive in that the granting of a certificate of need to
one of the applicants would substantially prejudice the
department's review of the other applications.

t:43(15) "Construction" means the physical erection of
a health care facility and any stage thereof, including

ground breaking, or remodeling, replacement, or renovation

of an existing health care facility.
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t¥5¥(16) "Department” means the department of health
and environmental sciences provided for in Title 2, chapter
15, part 21.

t*63(17) "Federal acts" means federal statutes for the
construction of health care facilitles.

t173(18) "Governmental unit® means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision,

t384(19) "Health care facility" or "facility” means any
institution, building, or agency or portion thereof, private
or public, excluding federal facilities, whether organized
for profit or not, used. operated, or designed to provide
health services, medical treatment, or nursing,

rehabilitative, or preventive care to any person or persons.

The term does not include offices of private physicians or

dentists. The rerm includes but is not limited te ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney

treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,

rehabilitation facilities, and adult day-care centers.

tt9y{20) "Health maintenance organization” means a
public  or private organizarion argantzed-as-defined-in-42
H-5:z€+-J08e, as--amended which provides or arranges for

health care services to enrollees on a prepaid or other
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financial basis, either directly through provider employees

or through contractual or other arrangements with a provider

or group of providers.

{203 -“Heatth--systema-—-agency!-means-an-antity-which-is
organirzed-and-operated-in-the-manner-described-sn-42--H-5:€<
3001-2--and-which-is-capabie;-as-determined-by-the-secretary
of-—the--Hnited--Seateas--department --of--heatth—-and--—-human
services;--of--performing-each-of-the-funstiona-describad-in
42-H:3-€7-3661-2¢

(21) "Home health agency" means a public agency or
private organizatjon.or subdivision thereof which is engaged
in providing home health services to individuals in the
places where they live. Home health services must include
the gervices of a licensed registered nurse and at least one
other therapeutic service and may include additional support
services.

(22) "Hospice" means a coordinated program of home and
inpatient health care that provides or coordinates
palliative and gupportive care to meet the needs of a
terminaily 1ill patient and his family arising out of
physical, psychological, spiritual, social, and economic
stresses experienced during the final stages of illness and
dying and that iancludes formal bereavement programs as an
essent ial component.

(23) "Hospital" means a facility providing, by or under

-6-
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the supervision of licensed physicians, services for medical
diagnosis, treatment, rehabilitation, and care of injured,
disabled, or sick persons. Services provided may or may not
include obstetrical care, emergency care, or any other
service as allowed by state licensing authority. A hospital
has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week, and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in ‘providing health services for psychiatric, mentally
retarded, and tubercular patients.

(24) "Infirmary" means a facility located in a
university, cellege, governament institution, or industry for
the treatment of the sick or injured, with the following
subdefinitions:

(a) an "infirmary--a" provides outpatient and
inpatient care;

(b an "infirmary--B" provides outpatient care only.

{25) “Joint commission on accreditation of hospitals"”
means fthe organization nationally recognized by that name
with headquarters in Chicago, Illinois, that surveys health
care facilities upon their reqguests and grants accreditation
status to  any health care Ffacility that it finds meets its
standards and requirements.

(26) "Kidney treatment center"™ means a facility which
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specializes in treatment of kidney diseases, including

‘"freestanding hemodialysis units.

(27) (a) "Long-term care facility" means a facility or
part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persons or
personal care to more than four persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,
motels, boardinghouses, roominghouses, or simjilar
accommodations providing for transients, students, or
persons not requiring institutional health care, or juveﬁile
and adult correctional facilities operating under the
authority of the department of institutions.

(b) "Skilled nursing care" means the provision of
nursing care services, health-related services, and social
services under the supervision of a licensed registered
nurse on a 24-hour basis.

(c)} “"Intermediate nursing care" means the provision of
nursing care services, health-related services, and social

services under the supervision of a licensed nurse to

-B-
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patients not requiring 24-hour nursing care.

{d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
services, and social services For the developmentally

disabled, as defined in 53-20-102(4), or persons with
related problems,

(e} "pPersonal care" means the provision of services
and care which do not require nursing skills to residents
needing some assistance in performing the activities of
daily liviné.

{28) "Major medical equipment” means a single dnit of
medicat equipment or a single system of components with
related functions which is used to provide medical or other

health services and costs a substantial sum of money.

{29) "Mental health center" means a facility providing
services for the prevention or diagnosis of mental illness,
the care and treatment of mentally ill patients or the
rehabilitation ot such persons, or any combination of these
services.

£30) "Nonprofit health care facility" means a health
care facility owned or operated by one or more nonprofit
corpurat icns or gassociations.

[31) "Observation bed" means a bed occupied for not
more rhan [} houra by a patlent recovering from surgery or

other treatrment.
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{32) "Offer™ means the holding out by a health care
facility that it can provide specific health services,

(33) "Outpatient facility" means a facility, located in
or apart from a hospital, providing, under the direction of
a.licensed physician, either diagnosis or treatment, or
both, to ambulatory patients in need of medical, surgical,
or mental care. An outpatient facility may have observation
beds.

(34) "Patient” means an indiwvidual obﬁaining services,
including skilled nursing care, from a health care facility.

{35) "Person” means any individual, firm, partnership,
associaticn, organization, agency, institution, corporation,
trust, eétate, health  maintenance  organization, or
governmental unit, whether organized for profit or not.

{36) "Public health center” means a publicly owned
facility providing health services, including laboratories,
clinica, and administrative offices.

(37) "Rehabilitation Ffacility" means a facility which
is operated ftor the primary purpose of assisting in the
rehabilitation of disabled persans by providing

comprehensive medical evaluations and services,
psychological and social services, or vocational ewvaluation
and training or any combination of these services and in
which the major portion of the services is furnished within

the facility.

-10-
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(38) "Resident" means a person who is in a long-~term
care facility for intermediate or personal care.

{39) "State health plan" means the plan prepared by the
department pUrsuant-to-42-Us5-€--386m-2¢ta¢2}) to project the

need for health care facilities within Montana and approved

by _ the statewide health coordinating council and the

governor.
50-5-101. (ktfective July 1, 1989) Definitions. As

used in parts 1 through 4 of this chapter, unless the

context clearly indicares otherwise, the follawing
definitions apply:
(1} "Accreditation” means a designation of approval.
{2) "Adult day-care center" means a Facility,

fzeegtanding or connected to another health care.facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

(3} "Ambulatory surgical facility" means a facility,
not part of a hospital, which provides surgical treatment to
patients not requiring hospitalization. This type of
Eacility may include observation beds for patient recovery
from surgery or other treatment.

{4} "Board® means the board of health and
environmental sciences, provided for in 2-15-2104,

{5) "Clinical 1iaboratory" means a Facility for the
microbiclogical, serological,

chemical, hematological,
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radiobiocassay, cytological, immunohematological.
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

{6) "College of American pathologists” means the
organization nationally recognized by that name with
headquarters in Traverse City, Michigan, that aurveys
clinical labpratories upon their requests and accredits
clinical laboratories that it finds meet its standards and
requirements.

{7) "pDepartme.at" means the department of health and
envirgnmental sciences provided for in Title 2, chapter iS,
part 21.

{8) "Federal acts" means federal statutes for the
construction of health care facilities.

(9} "Governmental wunit”" means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision.

(10) "Health care facility" or "facility" means - any
institution, building, or agency or portion thereof, private
or public, excluding federal facilities, whether organized
for profit or not, used, operared, or designed to provide
‘ treatment, or nursing,

health services, medical

rehabilitative, or preventive care to any person Or persons.

_12_
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The term does not include offices of private physicians or
dentists. The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,
rehabilitation facrilities, and adult day-care centers,

(11) "Health maintenance arganization" means a public

or private organization organized-as-defined--in--42--Hz3-E€+

300e;--an--amended that provides or arranges for health care

services to enrollees on a prepaid or other financial basis,

either directly through provider employees or through

contractual or other arrangements with a provider or group

of providers.

vfiQ}*“Hea}th~sysbemsfagency“—means-ah—entity--whieh--is
organized--and-aperated-in-the-manner-described-tn-42-H:5:€<
31681-2-and-which-t3-capabter-as-determined-by-the--secretary
of---ehe-—-Hnited--Seates--daparement—-of--heatth-—and--human
services;-of-performing-each-of-the-functions--described--in
42-U:5+€--3081-2+

t133(12) “"Home health agency” means a public agency or
private organization or subdivision thereof which is engaged
in providing home health services ta individuals 1in the
places where they live, Home health services must include

the services of a licensed registered nurse and at least one
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other therapeutic service and may include additional support
services.

+14¥({13) "Hospice" means a coordinated program of home
and inpatient health care that providea or coordinates
palliative and supportive care to meet the needs of a
terminally ill patient and his family arising out of
physical, psychological, spiritual, soccial, and economic
stresses experienced during the final stages of illness and
dying and that includes formal bereavement programs  as an
essential comporent,

t353(1l4) "Hospital" means a facility providing, by or
under the supervision of licensed physicians, services for
medical diagnosis, treatment, rehabilitation, and care of
injured, disabled, or sick persons. Services provided may or
may not include obstetrical care, emergency care, or any
other service as allowed by state licensing authority. A
hespital has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days Vper
week, and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services for psychiatric, mentally
retarded, and tubercular patients.

£26+4(15) “Infirmary" means a facility located in a
university, college, government institution, or industry for

the treatment of the sick or injured, with the following

14—
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subdefinitions:

(a) an "infirmary--a" provides outpatient and
inpatient care;

(b) an “"infirmary--B" provides outpatient care only.

t¥?+(16) “Joint commission on accreditation of
hospitals" means the crganization nationally recognized by
that name with headquarters in Chicago, Illinois, that
surveys heaith care facilities upen their requests and
grants accreditation status to any health care facility that
it finds meets its standards and requirements.

+183(17) "Kidney treatment center* means a facility
which specializes in treatment of kidney diseases, including
freestanding hemodialysis units.

t¥9+(18) (a) "Long-term care facility” means a facilitky
or part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persens or
persanal care to more than four persons who are not related
to the ouwner or aaministrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster hemes for children licensed under 41-3-1142, hotels,

motels, boardinghouses, roominghouses, or similar
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accommodations providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctional facilities operating under the
authority of the department of institutions.

{b) "Skilled nursing c¢are" means the provision of
nursing care services, healtg—related services, and soccial
services under the supervision of a licensed registered
nurse on a 24-hour basis.

{c}) "Intermediate nursing care” means the provision of
nursing care services, health-related services, and soclal
gervices under tre supervision of a licensed nurse to
patients not requiring 24-hour nursing care.

(d) "Intermediate developmental disability care” means
the provision of nursing care services, health-related
services, and social services for the developmentally
disabled, as defined in 53-20-102{4), or persons with
related problems.

(e) "Pergsonal care" means the provision of services
and care which do not requlre nursing skills to residents
neading some assistance in performing the activities of
daily living,

+265(19) "Mental health center" means a facility
providing services for the prevention or diagnosis of mental
illness, the care and treatment of mentally ill patients or

the rehabilitation of such persons, or any combination of

-1l16—
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these services.

t2¥3(20) "Nonprofit health care Ffacility" means a
health care facility owned or operated by one oOr more
nonprofit corporations or associations,

+223(21) "Observation bed" means a bed occupied for not
more than & hours by a patient recovering from surgery or
other treatment.

£23)(22) "Offer"” means the holding out by a health care
facility that it can provide specific health services,

t24%(23) "Outpatient facility" means a Eacility,
located in or apart from a hospital, providing, under the
direction of a licensed physician, either diagnosis or
treatment, or both, to ambulatory patients in need of
medical, surgical, or mental care. An outpatient facility
may have ohservation beds.

t25¥(24) "Patient” means an individual obtaining
services, including skilled nursing care, Erom a heélth care
facility.

t263(25) “Person" means any individual, firm,
partnership, association, organization, agency, institution,
corporation, trust, estate, or governmental unit, whether
organized for profit or not.

t27%+(26) "Public health center" means a publicly owned
facility providing health serwvices, including laboratories,

clinics, and administrative offices.
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+28%(27) “"Rehabilitation facility” means a Ffacility
which is operated for the primary purpcse of assisting in
the rehabilitation of disabled persons by providing
comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and in
which the major porticon of the services is furnished within
the facility.

t291(28) "Resident" means a4 person who is in a
long-term care facility for intermediate or personal care.

+364+(29) "State health plan” means the plan prepared by
the department pursuant-to-4Z-H:5:€:-308m-2ta)t2} to project

the need for health care Ffacilities within Montana and

approved by the statewide health coordinating council and

the governor."
Section 2. Section 50-5-301, MCA, is amended to read:

"50-5-301. (Temporary) When certificate of need is

required -- definitions. (1) Unless a person has submitted

an application for and is the holder of a certificate of
need granted by the department, he may not initiate any of
the following:

(a) the incurring of an obligation by or on behalf of
a health care facility for any capital expenditure, other

than to acquire an existing health care facility or to

replace major medical eguipment with equipment performing
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substantially the same function and in the same manner, that

exceeds the expenditure thresholds established in or

pursuant--to subsection +5%(4). The costs of any studies,

surveys, designs, plans, working drawings, specifications,
and other activities (including staff effort, and
consulting, and other services) essential to the
acquisition, " improvement, expansion, or replacement of any

plant or equipment with respect to which an expenditure is
made must be included in determining if the expenditure
exceeds the expenditure thresholds.

{b) a « .inge in the bed capacity of a health care

facility by-18 through an increase in the number of beds or

18%7-whichever-is-teaar;-in-any-2-year—pericd-throughs
ti}--An-increase-or-decrease-in--the-—total--number--aé
beds;

tii}-a—redistrihuhion—of‘beds~among-variousveategories:

titty a relocation of beds from one physical health
care facility or site to anothers, unless:

(i) the number of beds involved is 10 or less or 10%

or less of the licensed beds (if fractional, rounded down to

the nearest whole number), whichever fiqure is smaller, in

any 2-year period;

(ii) a letter of intent is submitted te the department;
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{iii) the department determines the proposal will onot

significantly increase the cost of care provided or exceed

the bed need projected in the state health plan;

{c) the addition of a health service that is offered
by or on behalf of a health care facility which was not
offered by or on behalE of the facility within the 12-month
period before Ehe monkth in which the service would be
offered and which will result in additional annual operating
and amortization expenses of $100,000 or more;

{d) the acquisition by any person of major medical
equipment, provided such acquisition would have required a
certificate of need pursuant to subsection (1){a} or (1){c)
of this section if it had been made by or on behalf of a
health care facility; .

{e) the incurring of an obligation Eor a capital
expenditure by any person or persons to acquire 50% or more
of an existing health care facility #€ unless:

(i) the person has-fmiied-teo-submit-the-natice gubmits
the letter of intent required by 50-5-302(2); eor and

{ii) the department finds within--38--days--after--ite
receives--the--notice-of-tntent-required-by-58-5-382¢3% that
the acquisition will result-in-a-change-in-the--servieces--or

not significantly lincrease the cost of care provided or

increase bed capacity of-the-factiity;

(£) the construction, development, or okther
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establishment of a health care Efacility which is being

repilaced or which did not previously exist or-whieh-is-bheing

reptaceds-or, by any person, including another type of

health care facility.

(g9) the expansion of the geographical service area of
a home health agencys; or

(h) the use of hospital beds to provide services to

patients or residents needing only skilled nursing care,

intermediate nursing care, or intermediate developmental

disability care, as_ those levels of care are defined in

50-5-101.,

{2) For purposes of subsection (1)(b), a c¢hange in bed

capacity occurs on _ the date new or relocated beds are

licensed pursuant to part 2 of this chapter and the date a

final decision is made to grant a certificate of need for

new or relocated beds, unless the certificate of need

expires pursuant to 50-5-305.
t2¥(3}) For purposes of this aeckron part, the

following definitions apply:

{(a) "Health care facility"™ or “"facility" means a

nonfederal ambulatory surgical facility, home health agency,

hospital, long-term care facility, mental health center wikth

inpatient services, inpatient chemical dependency Ffacility,

rehabilitation facility with inpatient services, or personal

care facility.

-21-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0638/01

{b} (i) "Long-term care facility" means an entity

which provides skilled nursing care, intermediate nursing

care, or intermediate developmental disability care, as

defined in 50-5-101, to a total of two or mofe persons.

{ii) The term dces not include adult foster care

licensed under 53-5-3013; community homes Eor the

developmentally disabled licensed under 53-20-3105; community

homes for physically disabled persons licensed under

53-19-111; boarding or foster homes for children licensed

under 41-3-1142; hotels, motels, boardinghouses,

roominghouses, or similar accommodations providing for

transients, gstudents, or peraons not requiring institutional

health care; or juvenile and adult correctional facilities

operating under the authority of the department of

ta¥(c) ‘“obiligation Obligation for capital expenditure”
does not include the authorization of bond sales or the
offering or sale of bonds pursuant to the state long-range
building program under Title 17, chapter 5, part 4, and
Title 18, chapter 2, part 17;.

thi—-a---heatth---maintenance--organization--ts--teo--be
considered-a-heatth--care--faeitity--except——-to--the--extent
exempred-from-certificate-of-need-requirements-as-prescribed
in-rutes-adopted-by-the-department:

t3)--A--proposed--change-in-a-project-assoctated-with-a
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eapital-expenditure-under-snbseceion-{tiyéaj--or--t1}¢thy--for
which--the-deparetment-has-previousiy-issued-a-certificate-of
need-requires-subsequent-certificate-cf-need-review—-if--the
change-is-proposed-within-i-yvear-after-the-date-the-activity
for--whicn-the-caprtai-expenditure-was-granted-a-certificate
af-need-ita-undertakenz-As-used-in-this-subsectiony-a-tehange
tn-projecti-incivdes-but-is-not-itimited-to-any-change-in-the
bed-capaciey-of-a--heatth--care-—facitity--as--deseribed--in
subsection—-{1j{bj ~and--the--addition--or--termination-of-a
heatth-care-services
{4)--if-a--persan--acquires--an--existing--heatth--care
Eacrirty--without--a--certificate--of-—need--and-prepeses-teo
changer;-within-t-year-after-the-acquisttion;-the-services-or
bed-capacity-of--the-—heatth-—care--facitittys—-the--proposed
change-requires-a-certifrcate-af-neecd-itf-one-woultd-have-been
required-artgraatty-nnder-sobsection-{ti}{eys

{d)  “"Personal care facility" means an entity which

provides services and care which do not require nursing

skiils to more than four persons who are not related to the

owner ot administrator by blood or marriage and who need

some assistance in_ performing the activities of everyday

living. The term does not include those entities excluded

from the definition of "long-term care Ffacility" in

subsection (b).

t5y--¢ta3(4) Expenditure thresholds for certificate of
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need review are established as followa:

tiy(a) For acguisition of equipment and the
construction of any building necegsary to housge the

equipment, the expenditure threshold is $56476884 $750,000.

t21}3(b) For construction cf health care facilities,
the expenditure threshold is $756870880 $1,500,000.

fb1~~The--depurement——may*~b1~ruke—estabiish—threshe*és
higher--than--those--estabitished--in--snbsection--t5¥¢ay-—-if
necessary -and--appropriate--to-accemplish-the-objectives-of
this-parez"

Section 3. Sec.ion 50-5-302, MCA, is amended to read:

“50-5-302, (Temporary) Notice of intent -- application
and review process. {1} The department may adopt rules‘
including but not limited to rules for: ’

{a) the form and content of netices letters of intent
and applications;

{b) the scheduling and consolidation of reviews of
simitar-propesats;

fc) the abbreviated review of a proposal that:

{i) does not significantly affect the cost or use of
health care;

(ii) is necessary to eliminate or prevent imminent
safety hazards or to repair or replace a facility damaged or
destroyed as a result of fire, storm, civil disturbance, or

any act of God:
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(iii) is necessary to comply with licengure or
certification standards; or

ttvy-has-been-approved-by-the-itegistiature--pursuant--to
the--teng-range--building-program—under-Fitlte-t7y-chapter-5¢
part-47-and-Piete-18;--chapter--2;--pare--t;--providing——the
teqgistative-~~findinga---accompanying---such--approval--give
eonsideration-to-the-criteria-o£f-580-5-3047 - -and--subieek-—to
the-previstons-of-56-5-369;

{iv) would add a health service that is subject toc a

certificate of need review under 50-5-301(i){c);

(d) the format of public informational hearings and
reconsideration hearings; and

(e) the establishment of batching periods for
certificate of need applications for new beds and major

medical egquipment, challenge periods, and the circumstances

under which applications from different batches may be

comparatively reviewedy--estabiishmenr-of new-services;-and
repiacement-of-heatth-care-faciltitiess; and

(f) the circumstances under which a certificate of

need may be approved for the use of hospital beds to provide

skilled nursing _ care, _ intermediate nursing care, or

intermediate developmental disability care to patients or

(2} Av least 30 days before any person or perscns

mcHriras acquire or entera enter into a contract to acquire

-25-
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50% or more of an existing health care facility, the-persen
they shall submit to the department and--the--appropriate
heatth--systema-agency a not:ee-of-hta letter noting intent
to acquire the facility and of the services to be offered in
the facility and its bed capacity.

{31) Any person intending to initiate an activity for
which a certificate of need 1is required shall submit a
letter of intent to the department. ®Phe--leecter—-of--intent
must-be-placed-in-the-appropriate-bateh7-+tf-any---Any-person
who-appties-for-comparative-review-by-submitting-a-chatienge
ieteef—-oE-*intenb--dnring~—the~ehniienge~period—immedé§teiy
foliowing-the-batch-must-submit-—an--apptication--within--36
days-after-the-ctose-of-the-chatienge-periods

{(4) If the proposal is for new beds or major medical

equipment, the department shall place the letter of intent

in_ the appropriate batch unless, in the case of beds, the

proposal is determined to be exempt from review.

(5) Any person who desires comparative review with a

proposal in a batch must submit a challenge letter of intent

at least by the end of the challenge peried following the

batching pericd for that batch.

(6) The department shall give to each person

submitting a letter of intent written notice of the

deadline for submission of an application for certificate of

need, which will be no less than 30 days after the notice is
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0638/01

sent.

t4t(/) Within 35--eatendar 20 working days after
receipt of ehe an application, the department shall
determine whether it is completer-$fr-aftar-the-15-daysy and
1f the application is found incomplete, the-department shall
send a written regquest to the applicant for the necessary
additional tinformation withi5754werkingfdays. Upon receipt
of the additional information from the applicant, the
department shall bave 15 working days to determine if the

application is complete and to send a notice to the

applicant that the application is complete or incomplete.

tf-the-department-faris-ta-make-a-determination-—as——-+e--the
compileteness-of-the-applicatton-within-the-prescribed-i5-day
period;——the-apptication-shati-be-deemad-to-be-compteter--3f
the-appticant--fatta-——eo--submit--the--necessary--additional
information--requested--by-the-deparement-by-the-deadiine-as
prescribed-by-department-rules-for-considering-such-reviewsy
a-new-ietrer-of-itntent-and-appitication-mast-be-submitted-and
the-application-witt-he-dropped-from-the-current-bateh: The

request for added information may be repeated as long as the

information submitted remains incomplete, and the department

shall have 15 working days after each submission to send a

notice that the application is complete or incomplete,

(8) It a proposal is to undergo comparative review

with another proposal but the applicant fails to submit the

_27_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0638/01

necessary additional information requested by the department

by the deadline prescribed by department tules, the

application must be dropped from the current batch and

assigned to the next batching period.

(9) If the department fails to send the notices within

the periods prescribed in subsection (7), the application is

considered to be complete on the last day of the time period

during which the notice should have been sent.

t54(10) After an application is designated complete,
immediate notification must be sent to the applicant and all
other affected persons regarding the department's projected
time schedule for :eview of the application. The review
period for an application may be no longer than 68 90
calendar days after the notice is sent uniess-a--hearing--is
requiredr—-in—uhich*case-the—review—must—be-conpieted-wtthin
120-days-after-the-notice—-ts--sent or, if a challenging
application has been submitted as provided in subsection {3%
(5), within %28 90 days after the notice has been sent for
all such challenging applications. A longer period is
permitted with the consent of all affected applicants. A}
compieted—-apptications--pertatning--to--simttar--types---of
servicesy-facilitiesy-or-equipment-affecting-the-same-heatth
service——area--may--be-considered-in-reiation-to-each-other-
Buring-the-review-period-a-pubiiec-hearing--may--be--heid--%f

requested———by—~—nn——-a§6ectedfAperson——ar--when——:onsidered
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apprepriate-by-the--departmentz---Such--a--hearing—-must--be
conducted---pursuant-—-to---the---provistona---for—-infermat
procesdings-af-the-Montana-Administrative-Procedure-Acts

{11) During the review period a public hearing may be

held if requested by an affected person or when considered

appropriate by the department.

(12) Each ccmpleted application may be considered in

relation  to other applications pertaining to similar types

af facilities or equipment affecting the same health service

+63 (13} The department shall, after considering all
comments received during the review period, issue a
certificate of need, with or without conditions, or deny the
application. The department shall notify the applicant and
affected persons of its decision within 5 working days after
expiration of the review period.

(14) If the department fails to reach a decision and
notify the applicant of its decision within the deadlines
established in this section and if that delay constitutes an
abuse of the department's discretion, the applicant may
apply to district court for a writ of mandamus to force the
department to render a decision.”

Section 4. Section 50-5-304, MCA, is amended to read:

"50-5-304. (Temporary) Review criteria, required

findings, and standards. +{1} The department shall by rule
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promuylgate and utilize, as appropriate, specific criteria
for reviewing certificate of need applicationa under thisg
chapter, including but not limited to the following
considerations and required findings:

tat(l) the reiationship-of-the-heateh-aarviees degree

to which the proposal being reviewed to-~-the--appticable

healeh-—systems--plany is consistent with the current state

health plany--and--annuai--impiementation--plan---deveitcped
pursuant~-to--Titie-—KV—oE—the—Pub}+q-Heaith-Sérv§ce—het7-aa
amended;

tby—-the--relationship--of--services--reviewed--to—-the
tong-range-development-piany-if-anyy-of-the-persan-providing
or-proposing-the-servicess

te}(2) the need that the population served or to be
served by the services proposal has for the services;

td3(3) the

quality-equivalent or more effective alternative methods of

availability of less costly

providing such services;

te}(4}) the immediate and long-term financial
feasibility of the propesal as well as the probable impact
of the proposal on the costs of and charges for providing
health services by the person proposing the health service;

t£34(5) the relationship and financial impact of the
services proposed to be provided to the existing health care

system of the area in which such services are proposed to be
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provided; and

(6} the consistency of the proposal with joint
planning eEEorgs by healrh care providers in the area;

te¥(7) the availability of resources, including health
manpower, management personnel, and funds for capital and
operating needs, for the provision of services proposed to
be provided and the availability of alternative uses of such
resources for the praovision of other he#lth services;

th1{8) the relationship, including the organizatienal
relationship, of the health services proposed to be provided
to ancillary or support services:;

tt)-—the--spectat--needs--and--ctreumacances- of--these
entities-—-which—-provide -a--subscantint--portion--sf—-their
services~~or*rescurcesf*cr—both7—to—individuais—ﬂot—reaiding
tn-the-heatth--serviee--areas--tn--which--ehe--pntities—-are
toerated--or--in-adiacent-neatth-servica-areas:-Such-entitins
may-inciude-medicat-and--other--heatth--profession--scheotss
muitidiscipiinafy-ciénics;—and—speciaity—centersr

ti}--the--speciai--needa--and--circumstances--sf-heatth
maintenance——argunizations—-Ear--which——aasistance-—mny———be
provided--under-®itie-¥iif-of -the-Publie-Health-Service—Acts
Sdeh-needs-and-cirecumatances-incinde-the-needs-of-and--costs
to--membara--and-projected-mambears-af-the-heatth-marntonance
erganization-tn-obtatning-heaith-services-and-the--potentiat

for--a--reductron-—in--the--nse--of-—inpatient--care—-in-ehe
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community-through-an-extension-ef-preventive-heaith-services
and-the—-provisren--of--more--systematie——and--comprehensive
health-servicess 7

tk}--the--specini-needs-and-circumstances-of-biomedical
and-behaviorat-ressarch-projecta-which-are-desigqned-to--meet
a-nattonal-need-and-fer-whieh-toecai-conditians-offer-speciat
advantagess

€3¥{9) in the case of a construction project, the
cost$ and methods of the proposed construction, including
the costs and methods of energy provision, and the probable
impact of the constr ction project reviewed on the costs of
providing health services by the person proposing the
construction project; and

distance, convenience, cost of

tmy{10) the
trangportation, and accessibility of health services for
persons who live outside urbat areas in relation to the
proposal.r-and

tny--any---other——-ertteriay---raquired---findinga;-—-or
requirements-for-reviewing-certificate-of-need--applications
cited--in--the--faderat--reguiations-found-in-Firtie-42;-PRy
Part-i23;-as-amended~-

t2¥-—if-an-appltication-for-new-long-term-carc-beda-witi
invoive-new-ear-increased--vae--of--medicaid--funds--and--ehe
department--of-scctat-and-rehabiititation-services-determines

that-such-use-wounid-cause—-the--state—-—medicard--budget-—£for
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iong-term--care-factiities-to-be-exceededs-the-department-of
heatth-and-envirenmentat-actencea-may-impose-cenditions-on-a
cerrificate-of -need-for-new-ltong-rerm-care--beday—-ineinding
timitatton—-on--the--namber--ocf-—approved—-beds-which-may-be
cercifited-for-medieard-patitentar——Availabitity--of--medicatid
énnding-may-he-the-basis-for-impasing-cenditions-but-may-net
be--the-sate-basia-for-dentat-of-a-certificate-of-need-~-Fhe
department-may--adopt--rutes--for--the--impesition-—of--such
conditionms; ——but--oniy-tf-the-secretary-of-the-bnited-States
department-of-heatth-and—-human--services--has--approved--an
amendment--+o-the-stacels-medicaid-pian;-adopted-puravant-te
42--H7S5+€7--1396a;--ntloewing--for--the--tmposition--of--such
condtttonaz"

Section 5. Section 50-5-305, MCA, is amended to read:

"50-5-305. (Temporary) Period of validity cf approved
application. (1) Unless an extension is granted pursuant to
subsection {24 (3), a certificate of need shall expire:

(a) 1 year after its-issuance the decision to issue it

is final if the applicant has not commenced construction on
a project requiring congtruction or has not incurred an
enforceabhle capital expenditure commitment for a project not
requiring construction;

tby 1| year frem after the date the project is

commenced plus the estimared period of time for completion

as shown in the application if the approved project is not
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complete; or

(c) when the department determines, after opportunity
for a hearing, that the holder of the certificate of need
has wviolated the provisions of this chapter, rules agdopted
hereunder, or the terms of the certificate of need,

(2) TFor purposes of subsection (1){aj), if a

reconsideration hearing is granted or an appeal filed under

50-5-306, the final decision will be that following the

hearing or resolving the appeal.

t2¥({3)} The holder of an unexpired certificate of need
may apply to the department to extend the term of the
certificate of need for one additional period not to exceed
6 months. The department may grant such an extension upon
the applicant’'s demonstrating good cause as defined by
department rule.

¢34(4) The holder of an unexpired certificate of need
shall report to the department in writing on the status of
his project at the end of each 98-day &-month period after
being granted a certificate of need until completion of the
project for which the certificate of need was issuyed."

Section 6. Section 50-5-306, MCA, is amended to read:

"50-5-306. (Temporary) Right to hearing and appeal.
(1) An affected person may request the department to hold a
public hearing and to reconsider its decision. The

department shall grant the request if the affected person
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submits the request in writing shoawing-goed-ecause-as-defined
th--rnies--adepted--bhy--the-department and if the request is
recelived by the department within 20 30 calendar days after
the initial decision is announced.

{2) The public hearing to reconsider shai: must be

held7-tf-warranted-or-requiredy within 28 30 calendar days

after tts--request the request is received unless the

requestor agrees to waive the time limit,

{3) The reconsideration hearing must be conducted

pursuant to khe provisions for informal proceedings of the

Montana Administrative Procedure Act.

{4) The department shall make its final decision and
serve the appellant with written findings of fact and
conclusions of law in support thereof of the decision within
J0 days after the conclusion of the reconsideration hearing.

t2+(5) Any affected person may appeal the department's
Einal decision to the district court as provided in Tikle 2,
chapter 4, part 7.

(6) If a petition to appeal the decision is filed, the

decision must be stayed pending resolution of the appeal by

the courts,
¢3¥(?7) The department may by rule prescribe in greater
detail the hearing and appellate procedures.*

Sectinn 7. Section  50-5-309, MCA, is amended to read:

"50-5-1309. (Temporary) Exemptions from certificate of

-35-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0638/01

need review. ti)-Except-as-provided-in-subsection-{2¥7-the
fortowing-are-exempt-from-certificate-of-need-review:

ta}--expenditures--by--a--heaith--care-—facitity---for
nanmedieat-and-nonctinicat-faciltitiea-and-services-unreinted
to-—the-operatisn-of-the-heatth-care-faeitity-if-a-tecter-of
intent-+4-submitred-pursuant-£0-50-5-302-at--teast--38--days
priocr-to-tncurring-an-ebltigation-for-capttat-expenditures-te
enabte--the-department-to-determine-whether-the-expenditures
are—eaxeampt; v

tb}-—-a A project proposed by an agency of state
gavernment that nas been approved by the legislature
pursuant to the long-range building program under Title 17,
chapter 5, part 4, and Title 18, chapter 2, part 1, is

7

exempt From certificate of need review.

t2)--if-the-secrerary-of-the-tnited--States—-department
of--heatth--and--human--services-notifies-the-state-that-the
sanctions-provided-by-section--152i- of--the--Publtic-—-Health
Service--Act--and--ati--acts-amendatory-thersto-or-any-other
federat-atatute-for-noncompliance-with--federat--certificace
of--need--regquirements-are-to-be-imposedy-the-department-may
by-rute-regquire-certificare--af--need--review——for--projects
exempted-by-subsectian-ti}-that-are-otherwise-subject-to-the
previaiens—-of-this-partv-Any-rnte-adepted-by-the-department
ander-this-subsection-is-affective-onty-untit-the--t8th--day

of--the--next--reguiar--tegistative--session--following--the
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adoption-of-the-rontez”

NEW SECTION. Section 8. Fees. (1) There is no fee for
filing a letter of intent.

(2) An application for certificate of need approval
must be accompanied by a fee equaling 0.3% of the capital
expenditure projected in the application, except that the
fee may be no less than $500.

{3) With the exception of the department and an
applicant whose proposal is approved and who does not
request the hearing, each affected person who is a party in
a reconsideration hearing held pursuant to 50-5-306(1)
shall pay the department $500.

(4) Fees collected under this section must be
deposited in the state general fund.

Section 9. Section 13, Chapter 329, Laws of 1983, |is
amended to read:

"Section 13. Effective dates. (1) This act is
effective on passage and approval, with delayed effective
dates.

(2) On July 1, 198% 1989, 50-5-301, 50-5-302, and
50-5-304 through 58-5-368 50-5-309, MCA, and sectionsa--8
through-18 section 9 hereof are repealed unless reenacted by
the legislature.

(3) On July 1, 989 1989, 50-5-101, MCA, is amended by

deleting subsections (3), {5}, (6), {9%7 (8) through (10},

-37-
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t33¥y (14), (15), and ¢27+ (28] wunless reenacted by the
legislature.

{4) ©n July 1, 198% 1989, 50-5-106, MCA, is amended to
?ead as follows, unless reenacted by the legislature:

"50-5~106. HRecords and reports required of health care
facilities —- confidentiality. Health care facilities shall
keep records and make reports as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department. The report shall be on
forms and contain information specified by the department.
Information received by the department or board through
reports, inspections, or provisions of parts 1 and 2 may'not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed from employment and
subject to the provision of 4%-7-401, unless the disclosure
was authorized in writing by the patient, his guardian, or
his agent, Information and statistical reports from health
care facilities which are considered necessary by the
department for health planning and resource development
activities will he made available to the public and the
health planning aqgencies within the state.™”

NEW SECTION. Section 10. Codification instruction.

Section B is intended to be codified as an integral part of

~38~-
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Title 50, chapter 5, part 3, and the provisions of Title 50,
chapter %, part 3, apply to section B.

NEW SECTION. Section 11. Extension of authority. Any
existing authority of the department of health and
environmental sciences to make rules on the subject of the
provisions of this act is extended to the provisions of this
act .

NEW SECTION. Secticn 12. Saving clause. This act does
not affect vrights and dutjes that matured, penalties that
were incurred, or preceedings that were begun before the
effective date of this act.

NEW SECTION. Section 13. Severability. If a part of
this act is invalid, all wvalid parts that are severable Erom
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applicatiaons.

NEW SECTION. Section l4. Effective date. This act 1is
effective June 30, 1987.

-End-
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n;
BY REQUEST QF THE DEPARTMENT
/. . ﬁvz

ENVIRONMENTAL SCIENCES /’7

BILL FDR ACT ENTITLED: “AN ACT TO GENERALLY REVISE AND
CLARIFY CERTIFICATE OF NEED REQUIREMENTS FQR HEALTH CARE
FACILITIES; EXTENDING THE TIME THE CERTIFICATE OF NEED LAWS

ARE IN EFFECT; AMENDING SECTIONS 50-5-101, 50-5-301,°

50-5-302, 50-5-304 THROUGH 50-5-306, 50-5-309, MCA, AND
SECTION 13, CHAPTER 329, LAWS OF 1983; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 50-5-101, MCA, is amended to read:
"50-5-101. {Temporary) Definitions. As used in parts 1
through 4 of this chapter, unless the context c¢learly
indicates otherwise, the following definitions apply:

(1) "Accreditation"™ means a designation of approval.

(2) "Adult day-care center" means a facility,
freestanding or connected to another health care facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

{3) "Affected persens person" means the an applicant

for certificate of need, members a member of the public who

Jé\\ |Homana Legisiative Courncit
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are--to will be served by the proposal, a health care
factitties facility located in the geographic area affected
by the application, nmgencies an agency which estabiish
establishes rates for health care facilities, a third-party
payers payer who reimburse reimburses health care facilities
in the area affected by the proposal, and-ageneties or an

agency which ptan-eor-assist plans or assists in planning for

such Eaci1ities7—inciuding—any—agency-quaiifying-ns—a—heaith
systems-agency-pursuant-to-Pitte-AV--of--the—~Publie--Heatkh
Service-Aet,

(4) "“Ambulatory surgical facility" means a facility,
not part of a hospital, which provides surgical treatment to
patients npot requiring hospitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

{(5) "Batch" means those letters of intent and
appiicution:--of-a-specified—eategory—and—uithin—aVspeciEied
regian—of—the—state7—a:—estabiished—by—depnrtnent-—ruier to

seek approval for new beds or major medical eguipment that

are accumulated during a single batching period.

(6) "“Batching period" means a pericd, not exceeding 1
month, established by department rule during which letters
of intent fer-~-specified--cateqgeries--of-—naw——institutionat

heaith——serviCES“and—Eot—specified—fegionsuof-the—state—may

be Lo seek approval for new beds or major medical equipment

2= THIRD READING
SE-A9¢



LT-HE TS Y - R LI S MY

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0638/01

are accumulated pending further processing of all letters of
intent within the batch.

(7) "Board" meaﬁs the board of health and
environmental sciences, provided for in 2-15-2104.

{B) "“Capital expenditure" means:

{a) an expenditure made by or on behalf of a health
care facility that, wunder generally accepted accounting
principles, is not properly chargeable as an expense of
operation and maintenance; or

{b) a lease, donation, or comparable arrangement that

would be a capital expenditure if money or any other

property of value had changed hands.

(9) "Certificate of need" means a written
authorization by the department for a person to proceed with
a proposal subject to 50-5-301.

{(10) "Challenge pericd" means a period, not exceeding 1
month, established by department rule during which any
person may apply for comparative review with an applicant
whose 1letter of intent has been received during the
preceding batching period.

{11) “Chemical dependency .facility" means a facility

whose Ffunction is the treatment, rehabilitation, and

prevention of the use of any chemical substance, including

alcohol, which creates behavicoral or health problems and

endangets the health, interpersonal relationships, or

_3_
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economic function of an individual or the public¢ health,

welfare, or safety.

$3:$(12) "Clinical laboratory" means a facility for the
microbiological, serological, chemical, hematological,
radicbicassay, cytological, immunohematological,
pathological, or other examination of materials derived fronm
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment cof any disease or
assessment of a medical condition.

+323(13) "College of American pathoclogists" means the
organization naticnally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
cliniecal laboratories wupon their requests and accredits
clinical laboratories that it finds meet its standards and
regquirements.

t333(14) "Comparative review" means a joint review of
two or more certificate of need applications within-a-given
bateh which are determined by the department to be
competitive in that the granting of a certificate of need to
one of the applicants would gaubstantially prejudice the
department's review of the other applications.

t24¥(1l5) “"Construction” means the physical erection of
a health care facility and any stage thereof, including
ground breaking, or remodeling, replacement, or renovation

of an existing health care facility.

-4-
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€¥53{16) "Department" means the department of health
and environmental sciences provided for in Title 2, chapter
15, part 21.

+263{17) “Federal acts" means federal statutes for the
construction of health care facilities.

¢*73(18) "Governmental unit™ means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision.

+363(19) "Bealth care facility" or "facility" means any
institution, building, or agency or portion therecf, private
or public, excluding federal facilities, whether organized
for profit or not, used, operated, or designed to provide
health services, medical treatment, or nursing,
rehabilitative, or preventive care to any person or persons,
The term does not include offices of private physicians or
dentists. The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient Facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

$394(20) "Health maintenance organization" means a
public or private organization erganized-as-defined-in-42

Ur87Es-388e7-as——amended which provides or arranges for

health care services to enrollees on a prepaid or other
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financial basis, either directly through provider employees

or through contractual or cther arrangements with a provider

or group of providers.

t283-"Healtth——syatema-—agencyl-means-an-entity-which-is
organized-and-eperated-in-the-manner-deacribed-in-42--drsSs€<+
3081~2~-and-which-itas-capabter-as-determined-by-the-seeretary
of-—-the--Hnited--States-—-department--of--heatth--and---human
setvices;——of——pe:forming—each—cf—Ehe—Ennctiens—desceibed—in
42-H+5787-3661-2+

(21) "Home health agency"” means a public agency or
private organization or subdivision thereof which is engaged
in providing home health services to individuals in the
places where they live. Home health services must include
the services of a licensed registered nurse and at least one
other therapeutic service and may include additional support
services.,

{22} "Hospice" means a coordinated program of home and
inpatient health care that provides or coordinates
palliative and supportive care t0 meet the needs of a
terminally ill patient and his family arising out of
physical, psychological, spiritual, social, and economic
stresses experienced during the final stages of illness and
dying and that includes formal bereavement programs as an
essential component.

{23) "Hospital" means a facility providing, by or under

-5~
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the supervision of licensed physicians, services for medical
diagnosis, treatment, rehabilitation, and care of injured,
disabled, or sick perscons. Services provided may or may not
include obstetrical care, emergency care, or any Other
service as allowed by state licensing authority. A hospital
has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week, and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services for psychiatric, mentally
retarded, and tubercular patients.

(24) "Infirmary" means a facility located in a
university, college, government institution, or industry for
the treatment of the sick or injured, with the fecllowing
subdefinitions:

{a) an "infirmary—-—-A" provides ocutpatient and
inpatient care;

{b) an ‘"infirmary--B" provides outpatient care only.

(25) "Joint commission on accreditation of hospitals”
means the organization nationally recognized by that name
with headquarters in Chicago, Illincis, that surveys health
care facilities upon their requests and grants accreditation
status to any health care facility that it finds meets its
standards and requirements.

(26) "Kidney treatment center” means a facility which

—7—

wWooN

L3

S v & N oW,

12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0638/01

specializes in treatment of kidney diseases, including
freestanding hemodialysis units.
(27) (a) "Long-term care facility" means a facility or

part thereof which provides skilled nursing care,

intermediate nursing care, or intermediate developmental

disability care to a total of two or more persons or
personal care to more than four persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes For the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,
motels, beardinghouses, roominghouses, or similar
accommodations providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctional facilities operating wunder the
authority of the department of institutions.

(b) "Skilled nursing care®™ means the pravision of
nursing care services, health-related services, and social
services under the supervision of a licensed registered
nurse on a4 24-hour basis.

(¢) "Intermediate nursing care" means the provision of
nursing care services, health-related services, and social

services under the supervision of a licensed nurse to

....8-
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patients not requiring 24-hour nursing care,

{d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
gservices, and social services for the developmentally
disabled, as defined in 53-20-102(4), or persons with
related problems.

(e) "Personal care" means the provision of services
and care which do not regquire nursing skills to residents
needing some assistance in performing the activities of
daily living.

(28) "Major medical equipment” means a single unit of
medical equipment or a single system of components with
related functions which is used to provide medical or other

health services and costs a substantial sum of money.

(29) "Mentzal health center® means a facility providing
services for the prevention or diagnosis of mental illness,
the care and treatment of mentally ill1 patients or the
rehabilitation of such persons, or any combination of these
services.

(30) "Nonprofit health care facility" means a health
care facility owned or operated by one or more nonprofit
corperations or associations.

{31) “"Observation bed" means & bed occupied for not
more than 6 hours by a patient recovering from surgery or

other treatment.
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(32) "Offer* means the holding out by a health care
facility that it can provide specific health services.

(33) "Outpatient facility" means a facility, located in
or apart from a hospital, providing, under the direction of
a licensed physician, either diagnosis or treatment, or
both, to ambulatory patients in need of medical, surgical,
or mental care. An outpatient facility may have observation
beds.

{34) "Patient" means an individual obtaining services,
including skilled nursing care, from a health care facility.

{35) “"Person" means any individual, firm, partnership,
association, organization, agency, institution, corporation,

trust, estate, health maintenance organization, or

governmental unit, whether organized for profit or not.

(36) "Public health center" means a publicly owned
facility providing health services, including laboratories,
clinics, and administrative offices.

(37) "Rehabilitation facility" means a facility which
is operated for the primary purpose of assisting in the
rehabilitation of disabled persons by providing

comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and in
which the major portion of the services is furnished within

the facility.

-10~-
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(38) "Resident” means a person who is in a long-term
care facility for intermediate or personal care.

(39) "State health plan" means the plan prepared by the
department pursnant-to-42-89:5:87-300m-2taj{2) to project the

need for health care facilities within Montana and approved

by the statewide health coordinating council and the

governor.,

50-5-101, (Effective July 1, 1989) pefinitions. As
used in parts 1 through 4 of this chapter, unless the
context clearly indicates othervwise, the following
definitions apply:

{1) “Accreditation" means a designation of approval.

{2) "Adult day-care center” means a facility,
freestanding or connected to another health care Facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

{3) "Ambulatory surgical facility” means a facility,
not part of a hospital, which provides surgical treatment to
patients not requiring hcoapitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

(4) "Board" means the board of health and
environmental sciences, provided for in 2~15-2104.

l (5) "Clinical laboratory™ means a facility for the

microbiological, serological, chemical, hematological,
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radiobioassay, cytoleogiecal, immunohematological,
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

(6) "College of American pathologists" means the
ocrganization nationally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
clinical laboratories upon their requests and accredits
clinical laboratories that it finds meet its standards and
requirements.

(7) "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(8) "Federal acts" means federal statutes for the
construction of health care facilities.

(9) "Governmental wunit" means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision.

{10) "Health care facility” or "Eacility" means any
institution, building, or agency or portion thereof, private
or public, excluding federal facilities, whether organized
for profit or not, used, operated, or designed to provide
treatment, or nursing,

health gervices, medical

rehabilitative, or preventive care to any person Or persons.
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The term does not include cffices of private physicians or
dentists, The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

(11) "Health maintenance organization" means a public
or private organization erganized-as-defined--in--42--":5:€s

360er--as-—amended that provides or arranges for health care

services to enrollees on a prepaid or other financial basis,

either directly through provider employees or through

contractual or other arrangements with a provider or group

of providers.

fiﬂ}~"Hea}th—system:-ageney”-means—an—entity——which——ia
organized--and-operated-in-the-manner-described-in-42-H:5:€+
366%-2-and-which-is-capabier;-as—determined-by-the--secretary
oE———bhe-—Bnited——states——departmentj-cf——hcn}th--and--humun
servicea;-of-performing-each-of-che-functiona—-deseribed-—-in
42-8797€7-300k-2x '

¢¥3¥{12) “"Home health agency" means a public agency or
private organization or subdivision Ehereof which is engaged
in providing home health services to individuals in the
places where they live. Home health services must include

the services of a licensed registered nurse and at least one

-13-~
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other therapeutic service and may include additional support
services.

t+34%(13) "Hospice" means a coordinated program cf home
and inpatient health care that provides or coordinates
palliative and supportive care to meet the needs of a
terminally ill patient and his family arising out of
physical, psycholegical, spiritual, social, and economic
stresses experienced duriné the final stages of illness and
dying and that includes formal bereavement programs as an
egsential component.

t153(14) "Hospital" means a facility providing, by or
under the supervision of licensed physicians, services for
medical diagnosis, treatment, rehabilitation, and care of
injured, disabled, or sick persons. Services provided may or
may not include obstetrical care, emergency care, or any
other service as allowed by state licensing authority. A
hospital has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week, and provides 24-~hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services for psychiatric, mentally
retarded, and tubercular patients.

£¥6%{15) "Infirmary" means a facility located in a
university, college, government institution, or industry for

the treatment of the sick or 1injured, with the following

-14-
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subdefinitions:

{a) an "infirmary--A" provides outpatient and
inpatient care;

{b) an "infirmary--B" provides outpatient care only.

+2F3(16) "Joint commission on accreditation of
hospitals" means the organization nationally recognized by
that name with headquarters in Chicago, TIllincis, that
surveys health care facilities wupon their requests and
grants accreditation status to any health care facility that
it finds meets its standards and requirements.

+383(17) “"Kidney treatment center" means a facility
which specializes in treatment of kidney diseases, including
freestanding hemodialysis units.

+*3¥(18) (a) "Long-term care facility" means a facility
or part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persons or
personal care to more than four persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,

motels, boardinghouses, roominghouses, or similar

~-15~
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accommodations providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctional facilities operating under the
authority of the department of institutions.

(b) "Skilled nursing care” means the provision of
nursing care services, health-related services, and social
gservices under the supervision of a licensed registered
nurse cocn a 24-hour basis.

fc}) "Intermediate nursing care" means the provision of
nursing care services, health-related services, and social
services under the supervision of a licensed nurse to
patients not requiring 24-hour nursing care,

{d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
services, and social servicés far the developmentally
disabled, as defined in 53-20-102{4), or persons with
related problems.

(e) "Personal care" means the provision of services
and care which do not require nursing skills to residents
needing some assistance in performing the activities of
daily living.

+28¥(19) "Mental health centér" means a facility
providing services for the prevention or diagnosis of mental
illness, the care and treatment of mentally ill patients or

the rehabilitation of such persons, or any combination of

_16_.
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these services.

t2:3{20) "Nomprofit health care facility" means a
health care facility cwned or operated by one oOr more
nonprofit corporations or associations.

t22+(21) "Observation bed" means a bed occupied [or not
more than 6 hours by a patient recovering from surgery or
other treatment.

+233(22) "Offer" means the holding out by a health care
facility that it can provide specific health services.

t24%(23) "Outpatient facility" _ means a facility,
located in or apart from a hospital, providing, under the
direction of a licensed physician, either diagnosis or
treatment, or both, to ambulatory patients in need of
medical, surgical, or mental care. An outpatient facility
may have observation beds.

+25¥ (24} "Patient" means an individual obtaining
services, including skilled nursing care, from a health care
facility.

t263(25) "Person” means any individual, firm,
partnership, association, organization, agency, institution,
corporation, trust, estate, or governmcital unit, whether
organized for profit or not,

$273(26) "Public health center" means a publicly owned
facility providing health services, Encluding laboratories,

clinics, and administrative offices.

-17-
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t28¥(27) "Rehabilitation facility" means a facility
which is operated for the primary purpose of assisting in
the rehabilitation of disabled persons by providing
comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and in
which the major portion of the services is furnished within
the Facility.

t293(28) "Resident"” means a person who is in a
long-term care facility for intermediate or personal care.

t383(29) "State health plan” means the plan prepared by
the department pursuant-te-42-Hr5+87-308m-2{a3f2) to project

the need for health care facilities within Montana and

approved by the statewide health coordinating council and

the governor.”

Section 2. Section 50-5-301, MCA, is amended to read:
"50-5-301. (Temporary) When certificate oFf need is

tequired -- definitions. (1) Unless a person has submitted

an application for and is the holder of a certificate of
need granted by the department, he may not initiate any of
the following:

{(a) the incurring of an cbligation by or on behalf of
a health care facility for any capital expenditure, other
than to acquire an existing health care facility or to

replace major medical equipment with equipment performing

~1B8-
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substantially the same function and in the same manner, that

exceeds the expenditure thresholds established in or
purssant-—-ts subsection ¢53(4}. The costs of any studies,
surveys, designs, plans, working drawings. specifications,
and ather activities {including staff effort, and
consulting, and other services) essentjal Lo the
acquisition, improvement, expansion, or replaéement of any
plant or equipment with respect to which an expenditure |is
made must be included in determining if the expenditure
exceeds the expenditure thresholds,

{b) a change in the bed capacity of a health care

facility by-16 through an increase in the number of beds or

tB%r-vhfchever—ia‘iessv~in~any—2—year—périod—bhrough:
tit--an-increase-or—-decrease—in——-the--totai-—number--of
beds
tiiy-a-redistribution-of-beds-among-various-categoriess
ar
titt¥ a relocation of beds from one physieat health
care facility or site to anothers, ufiless:

{i) the number of beds involved is 10 or less or 10%

or less of the licensed beds (if fractional, rounded down to

the nearest whole number}, whichever Figure is smaller, in

any zjyéar period;

(ii) & letter oF intent is submitted to the department;

and
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(iii) the department determines the proposal will not

significantly increase the cost of care provided or exceed

the bed need proiected in the state health plan;

(c) the addition of a health service that is offered
by or on behalf of a health care facility which was not
cffered by or on behalf of the facility within the 12-month
period before the month in which the service would be
offered and which will result in additional annual operating
and amortization expenses of $100,000 or more;

{d) the acguisition by any person of major medical
equipment, provided such acquisition would have required a
certificate of need pursuant to subsection (l)(a) or (l)(c)
of this section if it had been made by cor on behalf of a
health care Eacility;

(e) the incurring of an obligaticn for a capital
expenditure by any perscn or persons to acquire 50% or more
of an existing health care facility %f unless:

(i) the person has-failted-teo-submit—-the-notice submits
the letter of intent required by 50-5-302(2); er and

(ii) the department finds within--38--days--after--it
teceivas—-ehe--notice-of-intent-reguired-by-58-5-382¢3% that
the acquisition will resunie-in-a-change-in-the--services-—-or

not significantly increase the cost of care provided or

increase bed capacity of-the-factiity;

{f} the construction, development, or other

-20-
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establishment of a health care facility which is being

replaced or which did not previously exist or-which-is-beating

repiaceds-er, by any person, including ancther type of

health care facility.

(g) the expansion of the geographical service area of
a home health agencys; or

(h} the use of hospital beds to provide services to

patients or residents needing only skilled nursing care,

intermediate nursing care, or intermediate developmental

disability care, as those levels of care are defined in

50-5-101.

{2) For purposes of subsection (1l){(b), a change in bed

capacity occurs on  the date new or relocated beds are

licensed pursuant to part 2 of this chapter and the date a

final decision is made to grant a certificate of need for

new or relocated beds, unless the certificate of need

expires pursuant to 50-5-305.

t2¥(3) For purposes of this section part, the

following definitions apply:

(a) "Health care facility* or “facility" means a

nonfederal ambulatory surgical facility, home health agency,

hospital, long-term care Facility, mental health center with

inpatient services, inpatient chemical dependency facility,

rehabilitation facility with inpatient services, or personal

care facility.
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(b) (i) “Long-term care facility" means an entity

which provides skilled nursing care, intermediate nursing

care, or intermediate developmental disability care, as

defined in 50-5-101, to a total of two or more persons.

(ii) he term does not include adult foster care

licensed under 53-5-303; community homes for the

developmentally disabled licensed under 53-20-305; community

homes for physically disabled persons licensed under

53-19-111; boarding or foster homes for children licensed

under 4l-3-1142; hotels, motels, boardinghouses,

roominghouses, or similar accommodations providing for

transients, students, or persons not requiring institutional

health care; or juvenile and adult correctional Ffacilities

operating under the authority of the department of

institutions,

tay{c) "ebiitgatien Obligation for capital expenditure"”
does not include the authorization of bond sales or the
offering or sale of bonds pursuant to the state long-range
building program under Title 17, chapter 5, part 4, and
Title 1B, chapter 2, part 17,

tby-—a---heatth---matntenance——organizatien——ts—-ta-—be
considered-a-heatch--care--factiity--excepe--ra--the--extant
exempted-from-certificate-of-need-requirementa-as-prescribed
in-ruies—adopted-by-the-department-

t3}--A--propesed--change-in-a-preject-associated-with-a

-22-
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capitai-expenditure-under-subsection—{i}tay-—-ar-—-trjtb}--for
whieh--the-department-has-previcouslty-issved-a-certificate-of
need-requires-subsequent-certificate-of-need-rveview—-if——the
change-is-proposed-within-t-year-after-the-date-the-activity
for--which-the-capitat-expenditure-was-granted-a-certificate
ef-need-ts-undertakens-As-used-in-this-subsectiony-a-Lchange
in-prejeeei-incindes-but-ts-not-limited-to-any-change-in-the
bed-eapacity-of-a--heatth--care--facittrty--as--described--in
subsection——+tiytby--and--the--addition--or--termination-of-a
heatth-care—services
t4)y--¥f-a--person--acquires-—-an--exiaking--health--care
facitity--without--a-—certificate——-of--need—-and-proposes-te
changer-within-i-year-after-the-aeguisitiony-the-services-or
bed-capacity-of--the--heatth-—-eare--factittyr—-the--propesed
change-requires-a-certificate-of-need-if-ane-wouitd-have-been
regquired-originatiy-under-subsection—{it{ed:

(d} "Personal care facility" means an entity which

provides services and care which d¢ not require nursing

skills to more than four persons who are not related to the

owner or administrator by blood or marriage and who need

gome assistance in performing the activities of everyday

living., The term does not inglude those entities excluded

from the definition of “long-term care facility" in

subsection (b).

+5¥-~ta¥{4) Expenditure thresholds for certificate of
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need review are established as follows:

ti¥(a) For

construction of any building necessary to house the

acquisition of equipment and the

equipment, the expenditure threshold is $5687;088 $750,000.

t+4+(b) For construction of health care facilities,
the expenditure threshold is $7587666 $1,500,000.

thy-—She--deparement--may--by-rule-escabiidh-thresholds
higher--than--those--estabtished--in--subsectton——t53tay--+£
necessary--—and--appropriate-—-to-accompiish-the-objectivea-oé
this-parts"

Section 3. Section 50-5-302, MCA, is amended to read:

"50-5-302. (Temporary) Notice of intent —-- application
and review process. (1) The department may adopt rules
including but not limited to rules for:

{(a) the form and content of notices letters of intent
and applications;

{b} the scheduling and consolidation of reviews of
simtiar-proposats;

(c) the abbreviated review of a proposal that:

(i) does not significantly affect the cost or use of
health care;

{ii) is necessary to eliminate or prevent imminent
safety hazards or to repair or replace a facility damaged or
destroyed as a result of fire, storm, civil disturbance, or

any act of God;

_24_



(4]

v ® -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 063B/01

(i1i) is necessary to comply with licensure or
certification standards; or

tivi-has-been-approved-by-the-iegisiature--pursuane—-te
the--tong-range-~-buiiding-pregram—under-Fitlie~tF7-chapter-57
patt-4r-and-Ficke-187--chapter--2r-—-pare——i;--providing—the
tegistarive---£findings--—accempanying---suech--approvai--give
constderation-to-the-criteria-0f-56-5-3047--and--subject--to
the-provistens-o£-56-5-3089+

{iv) would add a health service that is subject to a

certificate of need review under 50-5-301(1l)(c});

(@) the format of public informational hearings and
reconsideration hearings; and

(e} the establishment of batching periods for
certificate of need applicatiocns for new beds and_ major

medical equipment, challenge periods, and the circumstances

under which applications from different batches may be

comparatively reviewedy--eatablishment-of-new-services;-and

replacement-of-heatth-care-£facitittess; and

(£) the circumstances under which a certificate of

need may be approved for the use of hospital beds to provide

skilled nursing care, intermediate nursing care, or

intermediate developmental disability care to patients or

residents needing only that level of care.

(2) At least 30 days before any person or persons

acquires acquire or enters enter into a contract to acquire
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50% or more of an existing health care facility, the-person

they shall submit toc the department and--the--apprepriate
heatth--systems-agency a notice-~of-his letter noting intent
to acquire the facility and of the services to be offered in
the facility and its bed capacity.

{(3) Any person intending to initiate an activity Eor
which a certificate of need is required shall submit a
letter of intent to the department. Phe--itetter--of-~intent
must-be-piaced-in-the-apprepriate-batch;-if-any--—Any-person
whe-applies-for-compatrative-review-by-submitting-a-chaitenge
tetter-~of-—intent——during--the-chaliienge-period-immediately
following-the-batch-must-submit——-an-—appltication--within--36
days-after—the-cieae-cf-the-chatienge-periods

(4) If the proposal is for new beds or major medical

equipment, the department shall place the letter of intent

in the appropriate batch unless, in the case of beds, the

proposal is determined to be exempt from review.

{5) BAny person who desires comparative review with a

proposal in a batch must submit a challenge letter of intent

at least by the end of the challenge periocd following the

batching pericd for that batch.

(6} The department shall give to each person

submitting a letter of intent written notice of the

deadline for submission of an application for certificate of

need, which will be no less than 30 days after the notice is

~26—
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sent.
t43(7) Within %5--catendar 20 working days after
receipt of the an 'applicétion, the department shall
determine whether it igs completer-#f7-after-the-i5-dayss and
if the application is found incomplete, the-depastment shall

send a written request to the applicant for the necessary

additional information within-S-werking-days. Upon receipt
of the additional information from the applicant, the
department shall have 15 working days to determine if the

application is complete and to send a notice to the

applicant that the application is complete or incomplete.

if-the-department-£faits-to-make-a-determination--as~-to--the
compiectencas-of-the-appiication-within-the-preseribed-15-day
periody-—-che-appiication-shati-be-deemed-to-be-compietes——I£
the-appiicant--fatis--to-—-submit--the--necessary--additionat
information--requested-—-by-the-department-by-the-deadiine-as
preacribed-by-department-rules-for-considering-such-reviewss
a-new-ltecter-of-intent-and-appitcation-must-be-submitted-and
the-appiieation-witi-be-dropped-£from-the-current-batehs The

request for added information may be repeated as long as the

information submitted remains incomplete, and the department

shall have 15 working days after each submission t¢ send a

notice that the application is complete or incomplete.

(8) If a proposal is to underqge comparative review

with another proposal but the applicant fails to submit the
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necessary additional information requested by the department

by the deadline prescribed by department rules, the

application must be dropped from the current batch and

assigned to the next batching period.

(9) If the department fails to send the notices within

the periods prescribed in subsection (7), the application is

considered to be complete on the last day of the time period

during which the notice should have been sent.

¢5%(10) After am application is designated complete,
immediate notification must be sent to the applicant and all
other affected persons regarding the department's projected
time schedule for review of the application. The review
period for an application may be no longer than 68 90
calendar days after the notice is sent unieas-a--hearing--i=s
reguireds-—in-which-case-the-reaview-mnst-be-compiected-within
i28-days-afeer-the—notice——-is--sent or, if a challenging
application has been submitted as provided in subsection +3%
(5), within %28 90 days after the notice has been sent for
all such challenging applications. A longer peried is
permitted with the consent of all affected applicants. Ak}
compieted--appiticarions—-pereaining—-co--simitar--types—--of
servicesy-facitities;-or-equipment-affecting-the-same-healith
servies—-area--may——be-cansidered-in-retatiton-to-each-other~
Buring-the-review-period-a-pubitic-hearing--may—-be--hetd--:f

requestead---by---an---affected--person--or--when--eonsiderad
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approepriate-by-the~--departments---Such--a--hearing--muse--be
conducted---pursuant---to---the-—--provisiona-—-for--informai
proceedings-ef-the-Montana-Administrative-Procedure-Acts

{11) During the review period a public hearing may be

held if requested by an affected person or when cornsidered

appropriate by the department.

(12) Each completed application may be considered in

relation to other applications pertaining to similar types

of facilities or equipment affecting the same health service

area.

£6¥{13) The department shall, after considering all
comments received during the review period, issue a
certificate of need, with or without conditions, or deny the
application. The department shall notify the applicant and
affected persons of its decision within 5 working days after
expiration of the review period.

(l14) If the department fails to reach a decision and
notify the applicant of its decision within the deadlines
established in this section and if that delay constitutes an
abuse of the department's discretion, the applicant may
apply to district court for a writ of mandamus to force the
department to render a decision."

Section 4. Section 90-5-304, MCA, is amended to read:

"50-5-304. (Temporarcy) Review vriteria, required

findings, and standards. +t%¥ The department shall by rule
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promulgate and utilize, as appropriate, specific criteria
for reviewing certificate of need applications under this
chapter, including but not limited to the following
considerations and required findings:

ta¥(l) the retationship-of-the-heatth-services degree

to which the proposal being reviewed to--the--appiicabkie

heatth--asystems—-plany; is consistent with the current state

health plany--and--annuai-—impiementation--ptan---deveioped
pursuant-—-to--Pitlte--¥V-of-the-Publiic-Healeh-Serviea-zat;-as
amended ;

thy-—the--retationship--of--services—-reviewed--to--the
teng-range-development-pian;-if-any;-ef-the-persen-preaviding
or-proposing-the-serviceas

tey(2) the need that the population served or to be
served by the serviees proposal has for the services;

td¥(3) the availability of less costly
guality-equivalent or more effective alternative methods of
providing such services;

te¥(4) the immediate and long-term financial
feasibility of the proposal as well as the probable impact
of the proposal on the costs of and charges for providing
health services by the person proposing the health service;

tE£y(5) the relationship and financial impact of the

services proposed to be provided to the existing health care

system of the area in which such services are proposed to be

-30~
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provided; and

{6} the consistency of the proposal with joint
planning efforts by health care providers in the area;

€9¥{7) the availability of resources, including health
manpower, management personnel, and funds for capital and
operating needs, for the provision of services proposed to
be provided and the availability of alternative uses of such
resources for the provision of other health services;

th}(8) the relatioaship, including the organizational
relationship, of the health services proposed to be provided
to ancillary or support services;

ti}--the--special--needs—-and-—circumstances-—of—-those
entities--which--provide--a--substantiat-~-portisn—sf-—their
aervices——or—resources;~or—both7—bo—individuai:—nct'tesiéing
tn-the-heateh--service--areas—in--which--the--entities——are
tecated--or--in-adjacent-heatth-servise-areas:-Such-entities
may-inciude-medicai-and--other-~heatth--prefession-—schosts
muitidiscipiinary-cltinics;-and-speciaity-centers-

ti}--the--speciai--needs--and--ecireumstances--of-health
maintenance——argan&zntions~—for*—nhich——assistance——may—-—be
provided--under-Pitle~¥ifi-of-the-Pubiic-Heatth-Service-Aets
Such~needa-and-circumatances-inciuvde-the-needs-of-and—-costs
to--members--and-projected-members-of-the-heatth-maintenance
organizatien-in-obtaining-heatth-services-and-the--potentiai

for——a~~zeductian“-in—-bhe——use--of—-inpatient—neare——in—bhe
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community-therough-an-extenston-of-preventive-heatth-services
and-the--proviston--pf--more-—-systematie--and--comprehensive
heatth-servicess

thi-—the--apecial-needs-and-circumstances-of-biomedtecat
and-behaviorat-research-projects-—which-are-designed-to-—-meet
a-nationat-need-and-for-whiech-iocai~-condicions-offer—special
advantagess

t3¥(9) in the case of a construction project, the
costs and methods of the proposed construction, including
the costs and methods of energy provision, and the probable
impact of the construction project reviewed on the costs of
providing health services by the person proposing the
construction project; and )

tm¥(10) the

transportation, and accessibility of health services for

distance, convenience, cost of
persons who live outside urban areas in relation to the
proposal.s-and
tny—-any-—-ethepr---ecriterta; - --reaquired---findings;——or
requirements—for-reviewing-certificate-of-need--appitecations
cited--in--the--federal--reguiations-found-in-Pitte-427-EFR7
Part-1237-as-amendeds
{24~~¢f-an-apprication-fer-new-iong-term-care-beds-witi
invoive-new-er-increased--use--of--medicatd--funds--and--the
department--cf-soctar-and-rehabititarion—services-determines

chat-sueh-use-wounltd-canse-—the--state-—-medicaid—-budget--for

-32-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0638/01

long-term-—ecare-facilities-to-be-exceeded;-the-department-of
health-and-envirenmentai-sciencea-may-impose-conditions-on-n
ecertificate-of-need-for-new-iong-term-care——bedsy—-inetnding
iimicatien--an--the--—number--of--approved--beds-which-may-be
certified-for-medicaid-patientss—-Avattabitity--of--medicaid
funding-may-be-the~basts-for-imposing-conditions-but-may-noe
be--the-soie-basis-for-dental-of-a-certificate-of-need<--The
department—may——adopt——ruies——fot——thé-—impo:itien--oé——such
condittonsy--but-—-onty-itf-the-secretary-of-rhe-gnited-Seates
department—of-heatth-and-—human--services——has--appreoved--an
amendment——to-the-seatets-medicaid-pian;-adopted-pursuant-ts
42—-Hs5-6+--%396a7-—attowing--for-—the--imposition——-of-~such
conditionss"

Section 5. Section 50-5-305, MCA, is amended to read:

"50-5-305. {Temporary} Period of wvalidity of approved
application. {1) Unless an extension is granted pursuant to
subsection t2} (3), a certificate of need shall expire:

{a) 1 year after its-issecance the decision to issue it

is final if the applicant has not commenced construction on
a project reguiring construction or has not incurred an
enforceable capital expenditure commitment for a project not
requiring construction;

(b} 1 year £rem after the date the project is

commenced plus the estimated period of time for completion

as shown in the application if the approved project 1is not
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complete; or

(c) when the department determines, after opportunity
for a hearing, that the holder of the certificate of need
has violated the provisions of this chapter, rules adopted
hereunder, or the terms of the certificate of need.

{2] Por purposes of subsection

(1)(aj), if a

reconsideration hearing is granted or an appeal filed under

50-5-306, the final decision will be that following the

hearing or resolving the appeal.

t27(3) The holder of an unexpired certificate of need
may apply to the department to extend the term of the
certificate of need for cne additional period not to exceed
6 months. The department may grant such an extension upon
the applicant's demonstrating good cause as defined by
department rule,

t3¥(4) The holder of an unexpired certificate of need
shall report to the department in writing on the status of
his project at the end of each 98~day 6-month period after
being granted a certificate of need until completion cof the
project for which the certificate of need was issued."

Section 6. Section 50-5-306, MCA, is amended to read:

"50-5-306. (Temporary) Right to hearing and appeal.
(1} An affected person may request the department to hold a
public hearing and to reconsider its decision. fThe

department shall grant the request if the affected person
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submits the request in writing shewing-goed-eause-as-defined
in--rotes--adopted--by--the-department and if the request is
received by the department withia 24 30 calendar days after
the initial decision is announced.

{2) The public hearing to reconsider sha¥t must be
held7-tf-warraneed-or-required; within 26 30 calendar days

after its--request the request is received unless the

requestor agrees t¢ walve the time limit.

{3} The reconsideration hearing must be conducted

pursuant to the provisions for informal proceedings of the

Montana Administrative Procedure Act.

(4) The department shall make its final decision and

serve the appellant with written findings of Ffact and

conclusions of law in support thereof of the decision within
30 days after the conclusion of the reconsideration hearing.

t2¥(5) Any affected person may appeal the department's
final decision to the district court as provided in Title 2,
chapter 4, part 7.

{6) If a petition toc appeal the decision is filed, the

decision must be stayed pending resolution of the appeal by

the courts.

¢33(7) The department may by rule prescribe in greater
detail the hearing and appellate procedures."

Section 7. Sect.on 50-5-309, MCA, is amended to read:

"50~-5-309. (Temporary) Exempticns from certificate of
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need review. {i1}-Except-as-provided-in-subsection—{2}7;-the
fotiowing-are-exempt-from-certificate-of -need-reviews

ta)——eépendieures——by——a--heaith--eare—v—faciiity——-Eor
nonmedicai-and-nenciinical-facilities-and-services-unreiated
to--the-operation-of-the-heatth-care-facittey-if-a-tetrtar-of
intent-is-submitted-pursuant-+e-58-5-382—at-—-ieast--38--days
prior-to-tnecurring-an-obligation-for-capitat-expenditures-teo
enabte--the-deparement-to-determine-whether-the-expenditures
are-sxempe;

tb¥-—& A project proposed by an agency of state
government that has been approved by the legislature
pursuant to the long-range building program under Title 17,
chapter S5, part 4, and Title 18, chapter 2, part 1, is

’

exempt from certificate of need review.

t2y--If-the-secretary-of-the-Hnired--Stakps--department
of-—heatth--and--human--services-netifies-the-atate-that-the
aanetiens-provided-by-section--1521--of--the--Pubtic-—-Heatth
Service--Aet-—and--ali--acts-amendatory-thereto-or-any-other
federal-statute-for-noncompliance-with--federat--certificate
of--need--requirements-are-to-be-imposed;-the-department-may
by-ruele-require-certificate--of-~-need--review--for--projects
exempted-by-subsestian-ti}-that-are-stherwise-subiect-te-the
provisions——of-thts-partt-Any-ruie-adopted-by-the-department
under-this-aubsection-ia~effective-oniy-untii-the--téth--day

of--the-~next--peqguiapr--tegistative- ~aseasion--fotrtowing--cthe
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adeption-of-the-ruiez"

NEW SECTION. Section 8. Pees. (1) There is no fee for
filing a lettgt of intent.

(2) An application for certificate of need approval
must be accompanied by a fee equaling 0.3% of the capital
expenditure projected in the application, except that the
fee may be no less tﬁan $500.

{3) With the exception of the department and an
applicant whose proposal is approved and who does not
regquest the hearing, each affected person who is a party in
a reconsideration hearing held pursuant to 50-5-306(1)
shall pay the department $500.

{4) Fees collected under this section must be
deposited in the state general fund.

Section 9. Section 13, Chapter 329, Laws of 1983, is
amended to read:

“Section 13. Effective dates. (1) This act is
effective on passage and approval, with delayed effective
dates.

(2) On July 1, 198% 1989, 50-5-301, 50-5-302, and
50-5-304 through 58-5-388 50-5~-309, MCA, and section=--8
through-18 section 9 hereof are repealed unless reenacted by
the legislature.

(3) oOn July 1, 19a@7 1989, 50-5-101, MCA, is amended by

deleting subsections (3), (5), (6)., t9+7 (B) through (10),
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+&3¥7 (14), (15), and {273 (28) wunless reenacted by the
legislature.

{4) On July 1, 1987 1989, 50-5-106, MCA, is amended to
read as follows, unless reenacted by the legislature:

"50~5-106. Records and reports required of health care
facilities -- confidentiality. Health care facilities shall
keep reccrds and make reports as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department. The report shall be on
forms and contain information specified by the department.
Information received by the department or board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed Erom employment and
subject to the provision of 45-7-401, unless the disclosure
was authorized 1in writing by the patient, his guardian, or
his agent. Information and statistical reports from health
care facilities which are considered necessary by the
department for health planning and resource develcpment
activities will be made available to the public and the
health planning agencies within the state.""

NEW SECTION. Section 10. Cedification instruction.

Section B8 is intended to be codified as an integral part of

-38~
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Title 50, chapter 5, part 3, and the provisions of Title SO,
chapter 5, part 3, apply to section B.

NEW SECTION, Section 11. Extension of authotity. Any
existing authority of the department of health and
environmental sciences to make rules on the subject of the
provisions of this act is extended to the provisions of this
act.

NEW SECTION. Section 12, Saving clause. This act does
not affect rights and duties that matured, penalties that
were ilncurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 13. Severability. IE a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 14. §gffective date. This act is
effective June 30, 1987.

-End-
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STATEMENRT OF INTENT .
SENATE BILL 246

House Health and Human Services Committee

A statement of intent is prepared for this bill because
the committee felt it was necessary to ensure compliance
with legislative intent in furtherance of the extension of
rulemaking authority provided in section 11l.

The legislature contemplates that the department of
health and environmental sciences will continue to monitor
the effects of certificate of need and other Efactors that
control capital expenditures and development of health care
service capacity. By December 1, 1988, the department must
provide for the 1989 legislature an evaluation of the need
to continue the certificate of need program beyond June 30,
1989, and identify any alternative legislation that would be
needed if certificate of need were to be discontinued. It is
also this committee's intent that the legislative audit
committee review and, if possible, make a performance audit
of the certificate of need ©process and make its

recommendation to the 1989 legislature.

@am Legisiative Council

REFERENCE BILL
SE A4



50th Legislature

- ST S S R ¥

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0246/02

SENARTE BILL NO. 245
INTRODUCED BY BENGTSON, HIMSL, WINSLOW, BARDANOUVE,
KEATING, REGAN, J. BROWN, HANSON, DEVLIN, ADDY,
M., WILLIAMS, ECK, WEEDING, HAGER, DARKO, E. SMITH,
SWITZER, BRADLEY, MENAHAN, LYNCH, VAN VALKENBURG
BY REQUEST OF THE DEPARTMENT OF HEALTH AND

ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GENERALLY REVISE AND
CLARIFY CERTIFICATE OF NEED REQUIREMENTS FOR HEALTH CARE
FACILITIES; EXTENDING THE TIME THE CERTIFICATE OF NEED LAWS
ARE IN EFFECT; AMENDING SECTIONS 50-5-101, 50-5-301,
50-5-302, 50-5-304 THROUGH 50-5-306, 50-5-309, MCA, AND
SECTION 13, CHAPTER 329, LAWS OF 1983; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 50-5-101, MCA, is amended to read:
"50-5-101, {Temporary) Definitions. As used in parts 1

through 4 of this chapter, unless the context clearly

indicates otherwise, the following definitions apply:
(1) “Accreditation” means a designation of approval.
(2) "Adult day-care center" means a facility,
freestanding or connected to another health care facility,

which provides adults, on an intermittent basis, with the
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care necessary to meet the needs of daily living.
(3) "Affected persens person" means the an applicant

for certificate of need, members a member of the public who

are--to will be served by the proposal, a health care
Eac%iibiea Facility located in the geographic area affected
by the application, agencies an _agency which estabtish
establishes rates for health care facilities, a third-party
payers payer who reimburse reimburses health care facilities
in the area affected by the proposal, and-agencies or _an

agency which pian-or-assist plans or assists in planning for

such facilitiess-inetuding-any-agency-quetifying-as—a-heatth
systems—agency-pursuant-te-Fitie-¥V--of--the-—Pubiic--Heaith
Service-Act.

(4) “"Ambulatory surgical facility" means g facility,
not part of a hogpital, which provides surgical treatment to
patients not requiring hospitalization. This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

{5) "Batch" means those letters of intent and
applicatrons—-of-a-sperified-category-and-within-a-specified
region—of—Ehe—stater—as>estab}ished-by—department—~ruie7 to

seek _approval for new beds or major medical equipment that

are accumulated during a single batching period.
(6) "Batching period" means a period, not exceeding 1

month, established by department rule during which letters

~2- SB 246
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of intent for--specified--categories--of--new—-institutionat
heatth--services--and-for-specified-regions-of-the-state-may

be to seek approval for new beds or major medical equipment

are accumulated pending further processing of all letters of
intent within the batch.

(7)) "Board" means the board of health and
environmental sciences, provided for in 2-15-2104.

(8} "Capital expenditure” means:

(a) an expenditure made by or on behalf of a health
care facility that, wunder generally accepted accounting
principles, is not properly chargeable as an expense of
operation and maintenance; or

(b} a lease', donation, or comparable arrangement that

would be a capital expenditure if money or any other

property of value had changed hands.

{9} "“"Certificate of need" means a written
authorization by the department for a perscon to proceed with
a propeosal subject to 50-5-301.

[10} "Challenge period" means a period, not exceeding 1
month, established by department rule during which any
person may apply for comparative review with an applicant
whose letter of intent has been received during the
precediﬁg batching peried.

(11) "Chemical dependency facility" means a facility

whose function 1is the treatment, rehabilitation, and

-3- SB 246

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0246/02

prevention of the use of any chemical substance, including

alcohol, which creates behavieoral or health problems and

endangers the health, interpersonal relationships, or

economic function of an individual or the public health,

welfare, or safety.

+¥:}(12} "Clinical laboratory" means a facility for the

microbiological, serological, chemical, hematological,

radiobicassay, cytological, immunohematological,
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

t¥2¥(13) "College of BAmerican pathologists" means the
organization nationally recognized by that name with
headquarters in Traverse City, Michigan, that surveys
clinical laboratories upon their requests and accredits
clinical laboratories that it finds meet its standards and
requirements.

£333(14) “Comparative review" means a joint review of
two or more certificate of need applications within-a-given
bateh which are determined by the department to be
competitive in that the granting of a certificate of need to
one of the applicants would substantially prejudice the

department's review of the other applications.

tt43(15) "Construction” means the physical erection of

o SB 246
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a health care facility and any stage thereof, including
ground breaking, or remodeling, replacement, or renovation
of an existing health care facility.

+15+(16) "Department” means the department of health
and environmental sciences provided for in Title 2, chapter
15, part 21.

t363(17) “Federal acts" means federal statutes for the
construction of health care facilities.

t17¥(18) “"Governmental unit" means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision.

£38%(19) "Health care facility" or “facility" means any
institution, building, or agency or portion thereof, private
or public, excluding federal facilities, whether organized
for profit or not, used, operated, or designed to provide
health services, medical treatment, or nursing,
rehabilitative, or preventive care to any person or persons.
The term does not include offices of private physicians or
dentists. The term includes but is not limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,

rehabilitation facilities, and adult day-care centers.

+39%(20) "Health maintenance organization" means a

-5 SB 246

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0246/02

public or private organization organized-as-defined-in-42

H-83-@s-380e7-as-—amended which provides or arranges for

health care services to enrollees on a prepaid or other

financial basis, either directly through provider employees

or through contractyal or other arrangements with a provider

or group of providers.

t263-UHealth--systema--agency'-means-an-entity-which-is
organized-and-operated-in-the-manner-described-in-42--H-5-€=
399i-2--and-which-is-capable;-as-determined-by-the-secretary
of--the--Hnited--States--deparetment--of--heaith--and—-—human
services;——of--performing-each-of-the-functisns-deseribed in
42-H+5-€+-3861-2+

(21) "Home health agency” means a public agency or
private organization or subdivision thereof which is engaged
in providing home health services to individuals in the
places where they live. Home health services must include
the services of a licensed registered nurse and at least one
other therapeutlic service and may include additional support
services,

(22) "Hospice" means a coordinated program of home and
inpatient health care that provides or coordinates
palliative and supportive care to meet the needs of a
terminally ill patient and his family arising out of
physical, psychological, spiritual, social, and economic

stresses experienced during the final stages of illness and
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dying and that includes formal bereavement programs as an
essential compenent,

{23) "Hcspitai“ means a facility providing, by cor under
the supervision of licensed physicians, services for medical
diagnosis, treatment, rehabilitation, and care of injured,
disabled, or sick persons. Services provided may or may not
include obstetrical care, emergency care, or any other
service as allowed by state licensing authority. A hospital
has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week, and provides 24-hour nursing care by licensed
registered nurses, This term includes hospitals specializing
in providing health services for psychiatric, mentally
retarded, and tubercular patients.

{24) "Infirmary" means a facility located in a
university, college, government institution, or industry for
the treatment of the sick or injured, with the following
subdefinitions:

{a) an “infirmary—-A" praovides outpatient and
inpatient care;

(b} an "infirmary--B" provides outpatient care only.

(25) "Joint commission on accreditation of hospitals"
means the organization nationally recognized by that name
with headquarters in Chicago, Illinois, that surveys health

care facilities upen their requests and grants accreditation
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status to any health care facility that it finds meets its
standards and reguirements.

(26) "Kidney treatment center" means a facility which
specializes in treatment of kidney diseases, including
freestanding hemodialysis units.

(27) {a) "Long-term care facility" means a facility or
part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persons or
personal care to more than four persons who are not related
to the owner or administrateor by blcod or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled
licensed under 53-20-305, community homes for physically
disabled persons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,
motels, boardinghouses, roominghouses, ar similar
accommodations providing for transients, students, ot
persons not requiring institutional health care, or juvenile
and adult correctional facilities operating under the
authority of the department of institutions.

{b} "Skilled nursing care" means the provision of
nursing care services, health-related services, and social

services under the supervision of a licensed registered

nurse on a 24-hour basis.
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{c) "Intermediate nursing care" means the provision of
nursing care services, health-related services, and social
services under the supervision of a licensed nurse to
patients not requiring 24-hour nursing care.

{d) “Intermediate developmental disability care” means
the provision of nursing care services, health-related
services, and social services for the developmentally
disabled, as defined in 53-20~102(4), or persons with
related problems.

{e) "Personal care" means the provision of services
and care which do not require nursing skills to residents
needing some assistance in performing the activities of
daily living.

(28) "Major medical equipment" means a single unit of
medical equipment or a single system of components with
related functions which is used to provide medical or other

health services and costs a substantial sum of money.

{29) "Mental health center" means a facility providing
services for the prevention or diagnesis of mental illness,
the care and treatment of mentally 1ill patients or the
rehabilitation of such persons, or any combination of these
services.

(30} "Nonprofit heaith care facility"” means a health
care facility owned or cperated by one cr more nonprofit

corporations or associations,
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{31) "Observation bed" means a bed occupied for not
more than 6 hours by a patient recovering from surgery or
other treatment. '

(32) "Offer"” means the holding ocut by a health care
facility that it can provide specific health services.

{33) "Outpatient facility" means a facility, located in
or apart from a hospital, providing, under the direction of
a licensed physician, either diagnosis or treatment, or
both, to ambulatory patients in need of medical, surgical,
or mental care. An ocutpatient facility may have observation
beds.

(34) "Patient" means an individual obtaining services,
including skilled nursing care, from a health care Eacility.

{35) "Perscn" means any individual, firm, partnership,
association, organization, agency, institutien, corporation,

trust, estate, heatth---matntenance---srganisakions cr

governmental unit, whether organized for profit or not.

{36) "Public health center" means a publicly owned
facility providing health services, including laboratories,
clinics, and administrative offices.

(37) "Rehabilitation facility" means a facility which
is operated for the primary purpose of assisting in the
rehabilitation of disabled persons by providing

comprehensive medical evaluations and services,

psychological and social services, or vocational evaluation

~10- 8B 246
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and training or any combination of these services and in
which the major portion of the services is furnished within
the facility.

(38) "Resident" means a person who is in a long-term
care facility for intermediate or personal care.

{39) "State health plan" means the plan prepared by the
department pursuant-to-42-Us5:€r-308m-2ta3t2+ to project the

need for health care facilities within Montana and approved

by the gtatewide health coordinating council &.d the

governor.

50-5-101. (Effective July 1, 1989) Definitions. As
used in parts 1 through 4 cof this chapter, unless the
context clearly indicates otherwise, the following
definitions apply:

(1) "“Accreditation" means a designation of approval.

{2} "Adult day-care center" means a facility,
freestanding or connected to another health care facility,
which provides adults, on an intermittent basis, with the
care necessary to meet the needs of daily living.

{3) "Ambulatory surgical facility" means a Facility,
not part of a hospital, which provides surgical treatment to
patients not requiring hospitalization, This type of
facility may include observation beds for patient recovery
from surgery or other treatment.

(4) "“Boargd" means the board of health and
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environmental sciences, provided for in 2-15-2104.
{5) "Clinical laboratory" means a facility for the
chemical, hematological,

microbiological, serclegical,

radiobioassay, cytological, immunohematclogical,
pathological, or other examination of materials derived from
the human body for the purpose of providing information for
the diagnosis, prevention, or treatment of any disease or
assessment of a medical condition.

{6) "College of American pathologists" means the
organization nationally recognized by that name with
headquarters in Traverse <City, Michigan, that surveys
clinical laboratories wupon their requests and accredits
clinical laboratories that it finds meet its standards and
regquirements.

{7) "Department" means the department of health and
environmental sciences provided for in Title 2Z, chapter 15,
part 21.

{8) "Federal acts" means federal statutes for the
construction of health care faclilities.

(9) "Governmental unit" means the state, a state
agency, a county, municipality, or political subdivision of
the state, or an agency of a political subdivision.

(10) "Health care facility" or “facility" means any
institution, building, or agency or portion thereof, private

or public, excluding federal facilities, whether organized
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for profit or not, used, operated, or designed to provide
health services, medical treatment, or nursing,
rehabilitative, or preventive care to any person or persons.
The term does not include offices of private physicians or
dentists. The term includes but is net limited to ambulatory
surgical facilities, health maintenance organizations, home
health agencies, hospices, hospitals, infirmaries, kidney
treatment centers, long-term care facilities, mental health
centers, outpatient facilities, public health centers,
rehabilitation facilities, and adult day-care centers.

(11) “Health maintenance organization" means a public
or private organization ergantzed-as-defined--itn--42--U-5+E+

j80e7;-~-as-—amendeqd that provides or arranges for health care

services to enrollees on a prepaid or other financial basis,

either directly through provider employees or through

contractual or other arrangements with a provider or group

of providers.

+12}-4Heaith-systema-agency"-means-an-entity--which-—ts
organized--and-operated-in-the-manner-described-in-42-H:5-€=
3eét-2-and-which-is-eapabie;-as-determined-by-the--secretary
of--~the--lHnited--States-~deparement--of--heatth--and--human
ssvrvicesy-of -performing-each-of-the-funetions--described-—-in
42-H-5:E+-3881-2+<

+33%+(12) "Home health agency" means a public agency cr

private organization or subdivision thereof which is engaged
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in providing home health services to individuals in the
places where they 1live. Home health services must include
the services of a licensed regiatered nurse and at least one
other therapeutic service and may include additional support
services.

t143(13) "Hospice" means a coordinated program of home
and inpatient health care that provides or coordinates
palliative and supportive care to meet the needs of a
terminally i1l patient and his family arising out of
physical, psychological, spiritual, social, and economic
stresses experienced during the final stages of jillness and
dying and that includes formal bereavement programs as an
essential component.

t4#57(14) "Hospital” means a facility providing, by or
under the supervision of licensed physicians, services for
medical diagnosis, treatment, rehabilitation, and care of
injured, disabled, or sick persons, Services provided may or
may not include obstetrical care, emergency care, or any
other service as allowed by state licensing authority. A
hospital has an organized medical staff which is on call and
available within 20 minutes, 24 hours per day, 7 days per
week , and provides 24-hour nursing care by licensed
registered nurses. This term includes hospitals specializing
in providing health services [FEor psychiatric, mentally

retarded, and tubercular patients.
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t363{15) “Infirmary"” means a facility located in a
university, college, government institution, or industry for
the treatment of the sick or injured, with the following
subdefinitions;

fa) an "infirmary--a" provides  outpatient and
inpatient care;

(b} an "infirmary--B" provides outpatient care only.

t37¥(16) “Joint commission on accreditation of
hospitals" means the organization nationally recogni ed by
that name with headquarters in Chicago, Illinois, that
surveys health care facilities upon their requests and
grants accreditation status to any health care facility that
it finds meets its standards and requirements.

t38){17) "Kidney treatment center" means a facility
which specializes in treatment of kidney diseases, including
freestanding hemodialysis units,

+19)(18) (a) "Long-term care facility" means a facility
Sor part thereof which provides skilled nursing care,
intermediate nursing care, or intermediate developmental
disability care to a total of two or more persons oOr
personal care to more than four persons who are not related
to the owner or administrator by blood or marriage. The
term does not include adult foster care licensed under
53-5-303, community homes for the developmentally disabled

licensed under 53-20-305, community homes for physically
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disabled perseons licensed under 53-19-111, boarding or
foster homes for children licensed under 41-3-1142, hotels,
motels, bocardinghouses, roominghouses, or similar
accommodaticns providing for transients, students, or
persons not requiring institutional health care, or juvenile
and adult correctional Facilities operating under the
authority of the department of institutions.

(b) "Skilled nursing care" mnmeans the provision of
nursing care services, health-related services, and social
services under the supervision of a licensed registered
nurse on a 24-hour basis.

{c} "Intermediate nursing care"” means the provision of
nursing care services, health-related services, and social
services under the supervision of a licensed nurse to
patients not requiring 24-hour nursing care.

(d) "Intermediate developmental disability care" means
the provision of nursing care services, health-related
services, and social services for the developmentally
disabled, as defined in 53-20-102(4), or persons with
related problems.

({e) "Personal care" means the provision of services
and care which do not require nursing skills to residents
needing some assistance in performing the activities of
daily living.

t2683(19) "Mental health center"” means a facility
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providing services for the prevention or diagnosis of mental
illness, the care and treatment of mentally ill patients or
the rehabilitation of such persons, or any combination of
these services.

t2+¥{20} "Nonprefit health care facility" means a
health care facility owned or operated by one or more
nonprofit corporations or associations.

£22¥(21) “Observation bed" means a bed cccupied for not
more than 6 hours by a patient recocvering from surgery or
other treatment.

¢233({22) "Offer" means the holding out by a health care
facility that it can provide specific health services.

t24¥(23) "OQutpatient facility" means a facility,
located in or apart from a hospital, providing, under the
direction of a licensed physician, either diagnosis or
treatment, or both, to ambulatory patients in need of
medical, surgical, or mental care. An outpatient facility
may have cbservation beds.

+25%(24) "Patient" means an individual obtaining
services, including skilled nursing care, from a health care
facility.

+26%3(25) “"Person” means any individual, firm,
partnership, association, organization, agency, institution,
corporation, trust, estate, oOr governmental unit, whether

organized for profit or not.
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t273{26) "Public health center” means a publicly owned
facility providing health services, including laboratories,
clinics, and administrative offices.

t283(27) "Rehabilitation facility" means a facility
which 1is operated for the primary purpose of assisting in
the rehabilitation of disabled persons by providing
comprehensive medical evaluations and services,
psychological and social services, or vocational evaluation
and training or any combination of these services and in
which the major portion of the services is furnished within
the facility.

t293(28) "Resident" means a person who is in a
long-term care facility for intermediate or personal care.

$+383(29) "State health plan” means the plan prepared by
the department parsuant-to-42-d-S+€--306m-2¢{ajt2} to project

the need for health care facilities within Montana and

approved by the statewide health coordinating council and

the governor."

Section 2. Section 50-5-301, MCA, is amended to read:

"50-5-301. (Temporary) When certificate of need is
required -- definitions. (1) Unless a person has submitted
an application for and is the holder of a certificate of
need granted by the department, he may not initiate any of
the following:

(a) the incurring of an obligation by or on behalf of
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a health care facility for any capital expenditure, other

than to acqguire an existing health care facility or to

replace major medical equipment with equipment performing

substantially the same function and in the same manner, that

exceeds the expenditure thresholds established in er
pursuant--to subsection ¢5%(4). The costs of any studies,
surveys, designs, plans, working drawings, specifications,
and other activities {including staff effort, and
consulting, and other services) essential t the
acquisition, improvement, expansion, or replacement of any
plant or equipment with respect to which an expenditure is
made must be included in determining if the expenditure
exceeds the expenditure thresholds.

{b) a change in the bed capacity of a health care

facility by-38 through an increase in the number of beds or

10%7-whichever-ia-lessy-in-any-2-year-peried-throughs
tiy-—an-increase-sr-desrease-in--the--tetal--number—-of
bedss
tiiy-a-redistribution-of-beds-among-varicus—categoriess
ar
ti+4y a relocation of beds from one physicat health
care facility or site to another;, unless:

{i) the number of beds involved is 10 or less or 10%

or less of the licensed beds {if fractional, rounded down to

the nearest whole number), whichever Efiqure is smaller, in
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any 2-year period;

(ii) a letter of intent is submitted to the department;

and

(iii) the department determines the proposal will not

significantly increase the cost of care provided or exceed

the bed need projected in the state health plan;

{c) the addition of a health service that 1is offered
by or on behalf of a health care facility which was not
cffered by or on behalf of the facility within the 1l2-month
period before the month in which the service would be
of Fered and which will result in additional annual operating
and amortization expenses of $1887086 $150,000 or more;

(d) the acquisition by any person of major medical
equipment, provided such acquisition would have required a
certificate of need pursuant to subsection (l}(a) or (1)(c¢)
of this section if it had been made by or on behalf of a
health care facility;

(e) the incurring of an obligation for a capital
expenditure by any person or persons to acquire 50% or more
of an existing health care facility if unless:

{i} the person has-faited-to-submit-the-notice submits
the letter of intent required by 50-5-302(2); er and

(ii) the department finds within--38--days--after--it
receives-—-the--notice-of-tntent-required-by-56-5-382¢+3+ that

the acquisition will resute-in-a-change-in-the--services——or
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not significantly increase the cost of care provided or

increase bed capacity ef-the-facility;

(£} the construction, development, or other
establishment of a health care facility which is being

replaced or which did not previcusly exist er-which-ias-being

repiaceds-or, by any perscn, including another type of

health care facility.

(g) the expansion of the gecgraphical service area of
a home health agencys; or

{h} the use of hospital beds tc provide services to

patients or residents needing only skilled nursing care,

intermediate nursing care, or intermediate _developmental

disability care, as those levels of care are defined in

50-5-101.

{2) For purposes of subsection (1){b), a change in bed

capacity occurs on_ the date new or relocated beds are

licensed pursuant to part 2 of this chapter and the date a

final decision is made to grant a certificate of need for

new or relocated beds, unless the certificate of need

expires pursuant to 50-5-305.

t2¥(3) For purposes of this section part., the

following definitions apply:

{a) "Health care facility" or "facility" means a

nonfederal ambulatory surgical facility, home health agency,

hospital, long-term care facility, mental! health center with
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inpatient services, inpatient chemical dependency facility,

rehabilitation facility with inpatient services, or personal

care facility.

{b) {i) "Long—term care facility" means an entit
Y

which provides gkilled nursing care, intermediate nursing

care, or intermediate developmental disability care, as

defined in 50-5-101, to a total of two or more persans.

{(ii) The term does not include adult foster care

licensed under 53-5-303; community homes for the

developmentally disabled licensed under 53-20-305; community

homes for physically disabled persons licensed under

53-19-111; boarding or foster homes feor children licensed

under 41-3-1142; hotels, motels, boardinghouses,

rgominghcuses, or similar accommodations providing for

transients, students, or persons not requiring instituticnal

health care; or juvenile and adult correctional facilities

operating under the authority of the department of

tay{c) ‘"ebiigatien Obligation for capital expenditure"
does not include the authorization of bond sales or the
offering or sale of bonds pursuant to the state long-range
building program under Title 17, chapter 5, part 4, and
Title 18, chapter 2, part 1s.

thy-—a---health---maintenanes—-srganizetion--is--to--be

constdered-a-heatth--care--facility--except-—-to--the-—extent
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exempted-from-certiftcare-sf-necd-reguirenents-as-preseribed
in-roles-adepted-by-the-departmentr-
£3)}—-A~--proposed--change-in-a-project-assoctated-with-a
eapitat-expendicure-dnder-subsection-tijtai--or--¢xytby--for
which--the-department-has-previousty-issued-a-certificate-of
need-requires-subaeguent-certificate-cf-need-review-~1£--the
change-is-proposed-within-1-year-after-the-date-the-activity
for--which-the-capitai-expenditure-was-granted-a-certificate
af-need-ts-undertakens-As-used-in-this-subsectionr-a- change
in~-project'-inciudes-but-is-not-iimited-te-any-change-in-the
bed-eapacity-of-a--heakrth--care--facittty--as--deseribed--in
subsection-—{1ytb}--and--the--addititon--sr--rarminacion-of-a
heaith-care-service<
t43--if-a--person--acquires--an--extsting-—heateth--care
facitiby--witheut-—-a--certificacte—-of--nead--and-prapeses-teo
changer-within-i-year-after-the-acquisitiony-the-servicea-or
bed-capacity-of--the-~-heatth--care--facitity;--the--preposed
change-requires-a-cercifircate-of -need-if-one-wonid-have-been
regquired-originatty-under-subsection-{iyte}s

{(d) "Personal care facility" means an entity which

provides services and care which do not require nursing

skills to more than four persons who are not related to the

owner ¢r administrator by blood or marriage and who need

some assistance in performing the activities of everyday

living. The term does not include those entities excluded
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from the definition of "long-term care facility"” in

subsection (b}.

t5¢--ta¥(4) Expenditure thresholds for certificate of
need review are established as follows:
acquisition of equipment and the

ti¥{a} For

construction of any building necessary to house the

equipment, the expenditure threshold is $50678608 $750,000.

ttt¥(b) Por construction of health care facilities,
the expenditure threshold is 575078689 $1,500,000.

tby--Phe--departmene--may--by-rulte-eatabiish-threshotds
higher-—chan-—those——eatabiished~-inA-:ubsectian-—fS}faf——if
necessary--and--sppropriate——to-accompiish-the-objectives-of
this-parts"

Section 3. Section 50-5-302, MCA, is amended to read:

"50-5-302. (Temporary) Notice of intent -- applicaticn
and review process. (1) The department may adopt rules
including but not limited to rules for:

{a) the form and content of notices letters of intent
and applications;

{b) the scheduling and consolidation of reviews of
simitar-proposats;

{c) the abbreviated review of a proposal that:

{i} does not significantly affect the cost or use of
health care;

{ii) is necessary to eliminate or prevent imminent
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safety hazards aor to repair or replace a facility damaged or
destroyed as a result of fire, storm, civil disturbance, or
any act of God;

(iii) is necessary to comply with licensure or
certification standards; or

tivy-has-been-approved-by-the-iegistature--puranant--te
the--tong-range--buitding-program-uader-¥itite-r77;-chapter-57y
part-47~-and-Pitte-iBr-~chapter--2;~-part—~-iy--providing--the
Iegistative-——Ffindings--——-accempanying-—-sauach--approvat--give
eonsideration-to-the-criterta-of-58-5-3045—-and--subject--te
the-provisions-of-58-5-3689+

{iv) would add & health service that is subject to a

certificate of need review under 50-5-301{1){c):;

(d) the format of public informational hearings and
reconsideration hearings; and

{e) the establishment of batching pericds for
certificate of need applications for new beds and major

medical equipment, challenge periods, and the circumstances

under which applications from different batches may be

comparatively revieweds;--establishment-of-new-services;-and
repiacement—ofﬁheaihh—care—facilities:; and

(f) the circumstances under which a certificate of

need may be approved for the use of hospital beds to provide

skilled nursing care, intermediate nursing care, or

intermediate developmental disability care to patients or
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residents needing only that level of care.

(2) At least 30 days before any person or persons
acquires acquire or enters enter into a contract to acquire

50% or more of an existing health care facility, the-persen

they shall submit to the department and--the--apprapriate
heatth--systema-agercy a notice-of-his letter noting intent
to acquire the facility and of the services to be offered in
the facility and its bed capacity.

{3) Any person intending to initiate an activity Ffor
which a certificate of need is required shall submit a
letter of intent to the department. Phe--letter——of--incant
must-be-ptaced-in-the-apprepriate-batchy—if-any-—-Any-person
whe-appiies-for-comparative-review-by-submiteing-a—chaitenge
ictter——of—-intent~—during--the—chaiienge—period—immedéate}y
fortowing-the-bateh-must-submit--an--appiteation-—-within--3g
days-after-the-cloae-of-the-cheltienge-periods

{4) if the proposal is for new beds or major medical

equipment, the department shall place the letter of intent

in the appropriate batch unless, in the case of beds, the

proposal is determined to be exempt from review.

(5) Any person who desires comparative review with a

proposal in a batch must submit a challenge letter of intent

at least by the end of the challenge period following the

batching period for that batch.

6 The department shall give to each person
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submitting a letter of intent written notice of the

deadline for submissicn of an application for certificate of

need, which will be no less than 30 days after the notice is

sent.

t4y{7) Within 35--ecatendar 20 working days after
receipt of the an application, the department shall
determine whether it is completes-¥fr-after-the-i5-days; and
if the application is found incomplete, the-department shall

send a written request to the applicant for the n® essary

additional information within-5-working-days. Upon receipt
of the additional information Ffrom the applicant, the
department shall have 15 working days tc determine if the

application is complete and to gend a notice to the

applicant that the application is complete or incomplete.

¥f-the-department-fails-to-make-a-determination--as--ka--eche
compilatenass-—of-the-appltication-within-the-prescribed-15-day
periods--the-appitcation-shaii-be-deemed-to-be-compiebes——%£
the-appticant--faris--to--submit--the--necessary--addieianal
information-~requested-——by-the-department-by-the-deadiine-as
prescribed-by-department-ruies-for-cenasidering-such-reviewa;
a-new-ietter-of-intent-and-appitcation-must-be-submitted-and
the—appiicatian-wi}i-be-éroﬁpeé—Etom-the-enrrene-batehr The

request for added information may be repeated as long as the

information submitted remains incomplete, and the department

shall have 15 working days after each submission to send a
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notice that the application is complete or incomplete.

(8) If a proposal is to undergc comparative review

with another proposal but the applicant fails to submit the

necessary additional information requested by the department

by the deadline prescribed by department rules, the

application must be dropped from the current batch and

assigned to the next batching period.

(9) If the department fails to send the notices within

the periods prescribed in subsection (7), the application is

considered to be complete on the last day of the time pericd

during which the notice should have been sent.

€53(10) After an application is designated complete,
immediate notification must be sent to the applicant and all
other affected persons regarding the department's projected
time schedule for review of the application. The review
period for an application may be no longer than &8 90
calendar days after the notice is sent uniteas-a--hearing--ia
requiredr--tn-which-case-the-review-must-be-complered-within
}28-days-after-the-notice--is—-sent or, if a challenging
application has been submitted as provided in subsection +3%
{5), within 26 30 days after the notice bhas been sent for
all such challenging applications. A longer period is
permitted with the consent of all affected applicants. A%
completed--—applications—-pertaining--te--asimitar-—-types———of

services;-faciltities;-or-egquipment-affecting-the-same-heaith
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service--area--may--be-considered-in-retation-to-each-others
Buring-the-review-period-a-pubite—hearing--may—-be--heid--if
requested--~-by---an—--affected—-person—-or--when--considered
apprepriate-by~the--department-—--Such--a--hearing--muat--be
conducted-~-pursuant---té—--the---provisions---for~-itnformat
proceedinges-of-the-Montana-Administrative-Procedure-Act=

(131) During the review period a public hearing may be

held iE requested by an affected person or when considered

appropriate by the department.

(12) Each completed application may be considered in

relation to other applications pertaining to similar types

of facilities or equipment affecting the same health service

area.

+6¥({13) The department shall, after considering all
comments received during the review pericd, issue a
certificate of need, with or without conditions, or deny the
application. The department shall notify the applicant and
affected persons of its decision within 5 working days after
expiration of the review period.

(14) If the department fails tc reach a decision and
notify the applicant of its decision within the deadlines
established in this section and if that delay constitutes an
abuse of the department's discretion, the applicant may
apply to district court for a writ of mandamus to force the

department to render a decision."
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Secticon 4. Section 50-5-304, MCA, is amended to read:
"50-5-304. (Temporary) Review criteria, required
findings, and standards. %} The department shall by rule
promulgate and utilize, as appropriate, specific eriteria
for reviewing certificate of need applications under this
chapter, including but not 1limited to the following
considerations and required findings:

ta3({l) the reiaticnship-of-the-health-services degree

to which the proposal being reviewed te--the--applticabie

heaith--systems--piany is consistent with the current state

health planr——and——annnai—~impiementaticn——pian——~deveicped
pursuant--te--Fitie--XV-of-the-Publie-Heatth-Service-Ackt;-as
amended;

tb)-~the--retattonahip--ef--services——reviewed-—-ta-~the
iong—range-dcveiopment—p}any—iffanyr—of—thc¢person-prov}éing
er~proposing-the-servicess

fe¥f{2) the need that the population served or to be
served by the services proposal has for the services;

+d}{3) the

quality-equivalent or more effective alternative methods of

availability of less costly

providing such services;

te}{4) the immediate and long-term financial
feasibility of the propesal as well as the probable impact
of the proposal on the costs of and charges for providing

health services by the person proposing the health service;
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tE¥(5) the relationship and financial impact of the
services proposed to be provided to the existing health care
system of the area in which such services are proposed to be
provided; and

(6} the consistency of the proposal with joint
planning efforts by health care providers in the area:;

tg9¥+{7) the availability of resources, including health
manpower, management personnel, and funds for capital and
operating needs, for the provision of services prop ;ed to
be provided and the availability of alternative uses of such
resources for the provision of other health services;

th}(8) the relationship, including the organizational
relationship, of the health services proposed to be provided
to ancillary or support services;

ti}--the--speciat--needa-—-and--circumstances——-ef--thoae
entities—-which--previde--a--agbstantial-—portion—-of--thais
serviees—-or-resanrces7-or—beth7-to—individuais—not—residing
in-the-heaith—-service--areas——in--which--the--entities-—-are
tocated--er--in-adjacent-heatth-service-areas--Such-entities
may-inciuvde-mediecat-and--other--heatth--profession--sehosis;
muitidiseiplinary-etiniesy-and-speciaity-centers:

t3}--the--apecial--needs--and--circumstances--of-heaith
maintenanee--erganizations--for--which--assistance—-may---be
provided--under-Pitle-Kifi-of-the-Public-Heatth-Service—Acks

Sueh-needs-and-circumstances-ineiude-the-needs-cf-and--costs
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to--members—-and-projected-members-of-the-heatth-maintenance
organtration-in-obtaining-heaitth-services-and-the--potential
for--a--reduction--in--the--use—-sf-——inpatient-—-care-—in-the
eemmunity-through-an-extension-of-preventive-heatth-services
and-the--provision—-of-—-mere--systematic——-and--comprehensive
heatth-servicess

thy--the--special-needs-and-circumatances-of-biomedical
and-behaviorai-research-projecta-which-are-designed-to--meet
a-nationai-need-and-far-which-tocat-conditions-offer-specianl
advantages:

t¥¥(9) in the case of a construction project, the
costs and methods of the proposed construction, including
the costs and methods of energy prowvisiocn, and the probable
impact of the construction project reviewed on the costs of
providing health services by the person proposing the
construction project; and

tmi(10) the

transportation, and accessibility of health services for

distance, convenience, cost of
persons who live outside urban areas in relation to the
proposal.;—and

tny-—any---other---criteria;—--required-—-£indinga;-—-or
requirementa-for-reviewing-certificate-of-need--appiications
cited—-in-—-the--federat—-reguiations-found-in-Fitte-427-€FRy7
Part-1237;-as-amended:

t23--if-an-apptitcatton-for-new-long-term-care-beda-wiii
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involve-new-or-increased--use--of--medicaid-—funds—-and--the
department--cf-soctai-and-rehabilitation-services-determines
that-sneh—nse-wentd-cavase--the--state-—medicatd--budget—-for
tong-term—-care-facilitims-to-be-exceaded;-the-department-of
heatth-and-envirenmentat-sciences-may-impose-conditions-on-a
certifireate-of-need-for-new-tong-term-care-~bedasr;-~inetuding
Iimitation--on--the--number--of--approved--beds-which-may-be
certified-for-medicatd-patientas--Avatiabitity--of --medicazd
funding-may-be-the-basis-for-imposing-conditions-but-may-not
be-—the-sole-basis-for-dental-of-a-certificate-cf-need=—-%he
departmant-may-—-adopt——rules--for--the-—imposition--of--such
conditionay--but——-only-tf-the-seecretary-of-the-tnitted-States
department—oi—heafﬁh-and——hnmnn~—services~~haa——approved--an
amendment--ta-the-stateis-medicard-pian;-adopted-pursuant-to
42--H:5-€x--139%6ar;--attowing~—for--the--imposttien--of--suech
conditienaz"

Section 5. Section 50-5-305, MCA, is amended to read:

"50-5-305. (Temporary) Period of validity of approved
application. (1) Unless an extension is granted pursuant to
subsection 2% (3), a certificate of need shall expire:

fa) 1 year after tta-issuance the decision to issue it

is final if the applicant has not commenced construction on
a project requiring construction or has not incurred an
enforceable capital expenditure commitment for a project not

requiring construction;
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(b) 1 year from after the date the project isg

commenced plus the estimated period of time for completion

as shown in the application if the approved project is not
complete; or

{c) when the department determines, after cpportunity
for a hearing, that the holder of the certificate of need
has wvieclated the provisions of this chapter, rules adapted
hereunder, or the terms of the certificate of need.

(2) For purposes of subsection (1){aj, if a

reconsideration hearing is granted or an appeal filed under

50-5-306, the final decision will be that following the

hearing or resolving the appeal.

t2¥(3) The hclder of an unexpired certificate of need
may apply to the department to extend the term of the
certificate of need for one additional peried not to exceed
6 months. The department may grant such an extension upon
the applicant's demonstrating good cause as defined by
department rule.

t33{4) The holder of an unexpired certificate of need
shall report to the department in writing on the status of
his project at the end of each %8-day f-month period after
being granted a certificate of need until completicn of the
project for which the certificate of need was issued,"

Section 6. Section 50-5-306, MCA, is amended to read:

"50~5-306. (Temporary) Right to hearing and appeal.
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(1) An affected pesson may request the department to held a
public hearing and to reconsider its decision, The
department shall grant the request if the affected person
submits the request in writing shewing-goed-cause-as-defined
in--rutes-—-adopted--by--the-department and if the request is
received by the department within 28 30 calendar days after
the initial decision is announced.

{2) The public hearing to reconsider shati must be
heldy-tf-warranted-or-requireds within 28 30 calend r days

after tta--request the reguest is received unless the

requestor agrees to waive the time limit.

(3} The reconsideration hearing must be conducted

pursuant to the provisions for informal proceedings of the

Montana Administrative Procedure Act.

(4) The department shall make its final decision and

serve the appellant with written f£findings of fact and

conclusions of law in support therecf of the decision within
30 days after the cocnclusicn of the reconsideration hearing.

t23({5) Any affected person may appeal the department's
final decision to the district court as provided in Title 2,
chapter 4, part 7,

(6) If a petition to appeal the decision is filed, the

decision must be stayed pending resolution of the appeal by

the courts.

€3¥(7) The department may by rule prescribe in greater
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detail the hearing and appellate procedures.”

Section 7. Section 50-5-309, MCA, is amended to read:

"50-5-309. (Temporary) Exemptions from certificate of
need review. +ti}-Except-as-provided-in-subsection-{2};-the
fellowing-are-exempt-from-certificace-of-need-reviews

fa}——expenditures~~by—-a—~hen}th»’caref-—éaci}ity-——fer
nenmedicat-and-nenctinieat-facitities-and-services-unrelated
to-—-the-operation cf-the-heatth-care—facitity-tf-a-teteer-of
imtent-is-submitted-pursuanc-to-58-5-362-at--teast--34--days
prier—bo—incurring—nn—cbiégatéon—Eor—capitai—expenditures-to
enab}e--thQ‘department—ee—detefmine—whether—the-expenditnres
are-exempts

tBy--a A project propesed by an agency of state
government that has been approved by the legislature
pursuant to the long-range building program under Title 17,
chapter 5, part 4, and Title 18, chapter 2, part 1, is

exempt from certificate of need review.

f21—~ifhthc—:ccretary—offtheAHnitedAfStates—-department
of--health--and--human—-serviees-notifies-the-state-that-the
sanetions-provided-by-section--152i--ef--the--Pubtic--Health
Service—-Act--and--ati--acts-amendatory-thereto-or-any-other
federat-atatute-far-noncempltiance-with--federai--certificate
of--need--requirements-are-to-be-imposed;-the-department-may
by-rute-require—certificarte--of--need--review--for--projects

exempted—byusubsectéen"fif—that~are—othervi:c—:ubject-te"the
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provisions--of-thts-parts-Any-ruie-adepted-by-the-department
under-this~subsection-is-effective-cniy-untti-the—-10th--day
of--the--next--ragular--tegistative-—-seasion--foriowing--the
adoption-of-the-ruies"

NEW SECTION. Section 8. Fees. (1) There is no fee for
filing a letter of intent.

{2) An application for certificate of need approval
must be accompanied by a fee equaling 0.3% of the capital
expenditure projected in the application, except that the
fee may be no less than §500.

(3) WwWith the exception of the department and an
applicant whose proposal is approved and who does not
regquest the hearing, each affected person who is a party in
a reconsideration hearing held pursuant to 50-5-306(1)
shall pay the department §$500.

(4) Fees collected under this section must be
deposited in the state general fund.

Section 9. Section 13, Chapter 329, Laws of 1983, is
amended to read:

*Section 13. Effective dates. (1) This act is
effective on passage and approval, with delayed effective
dates. ‘

(2y On July 1, 1587 198%, 50-5-301, 50-5-302, and
50-5-304 through 56-5-388 50-5-303, MCA, and sectiona--8

through-18 section 9 hereof are repealed unless reenacted by
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the legislature.

(3) On July 1, ¥987 1989, S50-5-101, MCA, is amended by
deleting subsections (3), (5}, (6), t9}7 (8) through (10},
€337 (14), (15), and {23+ (28] unless reenacted by the
legislature.

(4) On July 1, #98% 1989, 50-5-106, MCA, is amended to
read as follows, unless reenacted by the legislature:

"50-5-106. Records and reports required of health care
facilities —— confidentiality, Health care facilities shall
keep records and make reports as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department., The report shall be on
forms and contain information specified by the department.
Information received by the department or board through
reports, inspectioms, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed from employment and
subject to the provision of 45-7-401, unless the disclosure
was authorized in writing by the patient, his guardian, or
his agent. Information and statistical reports from health
care facilities which are considered necessary by the
department for health planning and resource development

activities will be made available tc the public and the
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health planning agencies within the state.""

NEW SECTION. Section 10. Codification instruction,
Section 8 is intended to be codified as an integral part of
Title 50, chapter 5, part 3, and the provisions of Title 50,
chapter 5, part 3, apply to section 8.

NEW SECTION. Section 11. Extension of authority. Any
existing authority of the department of health and
environmental sciences to make rules on the subject of the
provisions of this act is extended to the provisions uf this
act.

NEW SECTION. Section 12. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 13. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications., the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 14. Effective date. This act is
effective June 30, 1987.

-End~
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STANDING COMMITTEE REPORT

19 87

MARCH 24,

HUMAN SERVICES AND AGING

HOUSE

Mr.Speaker: We, thecommitteeon _

SENATE BILL NO. 246

report .

K as amended

(¥ be concurred in
7] statement ol intent attached

[J be not concurred i

{1 do pass
L} do not pass

- .
1. Page 10, line 13 REP. R. BUDD GOULD, rairman
Following: "organization,"

Insert: "preferred provider organization,"

2. Page 10,

Following: line 14

Insert: "(36) “"Preferred provider organization” means an
crganization that contracts with health care providers to
pay the entire cost of health care services provided to
enrolled members who have prepaid for those services and
that may pay for a portion of the services provided to an
enrallee by a noncontract health care provider."

Renumber: subsequent subsections

3. Page 17, line 21.
Following: "estate,"
Insert: "health maintence organization, preferred provider

organization,™ .
4, Page 17,
Following: line 22
Insert: "(26) "Preferred provider organization" means an

organization that contracts with health care providers to

pay the entire cost of health care services provided to

enrolled members who have prepaid for those services and

that may pay for a portion of the services provided to an

enrollee by a noncontract health care provider.,"
Renumber: subseguent subsections

5.FPage 20, line 9

Strike: "$100,000"
Insert: "$150,000"

REP. WINSLOW IS CARRYING THE BILL IN THE HOUSE OF REPRESENTATIVES

W]
%{.___?E.Ewwveadmg copy 1. BCLI;‘%E )
N

.

=

Senate Billi No. 246
March 24, 1987 '
Page 2 of 2

STATEMENT OF INTENT
SENATE BILL 246
House Health and Human Services Committee

A statement of intent is prepared for this bill because the
committee felt it was necessary to insure compliance with
Legislative intent in furtherance of the extension of rulemaking
authority provided in section 1ll.

The legislature contemplates that the department of health
and environmental sciences will continue to monitor the effects
of certificate of need and other factors that control capital
expenditures and development of health care service capacity. By
December 1, 1988, the department must provide for the 198%
legislature an evaluation of the need to continue the certificate
of need program beyond June 30, 1989, and identify any
alternative legislation that would be needed if certificate of
need were to be discontinued, It is alsc this committee's intent
that the legislative audit committee review, and if possible,
make a performance audit, of the certificate of need process and
make its recommendation to the 1989 legislature.



COMMITTEE OF THE WHOLE AMENDMENT
HOUSE

DATE

TIME
MR. CHAIRMAN: | MOVE TO AMEND SB 246

—_— 34 _readingcopy | _bJus ) as follows:
Color

AMENDING THE HOUSE HUMAN SERVICES STANDING COMMITTEE REPORT
DATED 3-24-87, WHICH AMENDED SB 246

1) Strip Amendments No., 1, 2, 3, and 4 in their entirety

AMENDING THE 3RD COPY, BLUE

2) Page 10, line 13.

Following: "estate,"

Strike: "health maintenance organization,”

) S ADOPT

\ aNTaAET O Rep. Kitselman



