
SENATE BILL NO. 226 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION 

JANUARY 27, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 23, 1987 

FEBRUARY 24, 1987 

MARCH 23, 1987 

MARCH 28, 1987 

MARCH 30, 1987 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

STATEMENT OF INTENT ADOPTED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 49; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

( 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 

ON MOTION, RECONSIDER THIRD READING 
ACTION. BILL PLACED ON SECOND 
READING THIS DAY. 

SECOND READING, CONCURRED IN AS 
AMENDED. 



MARCH 30, 1987 

APRIL 3, 1987 

APRIL 4, 1987 

ON MOTION, BILL PLACED ON THIRD 
READING THIS DAY. 

THIRD READING, CONCURRED IN. 
AYES, 96; NOES, 0. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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BILL NO.~ 

INTRODUCED BY/"~~~~~1'~~~~~--------------------------· 
THE JUVENILE JUSTICE COMMISSION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PROCEDURES FOR 

YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A 

YOUTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION 

PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING; 

ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOWING ESTABLISHMENT 

OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMEN'r OF 

INSTITUTIONS RULEMAKING AUTHORITY; AND AMENDING SECTIONS 

7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502, 

41-5-802, AND 53-30-229, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Hearing for probable cause 

detention. (1) A youth who has been taken into custody may 

not be held longer than 24 hours, excluding weekends and 

legal holidays, unless a hearing has been held by the court 

to determine whether there is probable cause to believe he 

is a delinquent youth or a youth in need of supervision. 

(2) At the probable cause hearing, the court shall 

inform the youth of his constitutional rights and his rights 

under this chapter. 

(3} A parent, guardian, or legal custodian of the 
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youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(4) At the probable cause hearing, the court may 

appoint a guardian ad litem as provided in 41-5-512. 

(5) If the court determines that there is probable 

cause to believe the youth is delinquent or is a youth in 

need of supervision and if the youth meets the criteria in 

41-5-305, the youth may be placed in a shelter care facility 

or detention facility as provided in 41-5-3015, but may not 

be placed in a jail or other facility for ~dults. If the 

court does not find probable cause, the youth must be 

immediately released. 

NEW S~CTION. Section 2. Placement of youth before 

probable cause hearing. (1) Before the probable cause 

hearing, a youth, except for a youth alleged to be a youth 

in need of care, may be held in a jail or other facility for 

adults only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

( b 1 the placement is in an area physically and 

visually separate from those of adults; and 

(c) it appears that public safety and protection 

-2- INTRODUCED BILL 
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reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 

for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the age of 18 years is received at 

the facility. 

NEW SECTION. Section 3. Bail. A youth placed in a 

detention or shelter care facility may be released on bail. 

The court shall use the provisions of Title 46, chapter 9, 

as guidance. In determining the amount of bail, the court 

shall consider the financial ability of the parents or legal 

custodian of the youth. 

NEW SECTION. Section 4. Regional detention facility. 

facility may be established and ( l) A regional detention 

maintained through cooperation or by cooperative agreement 

of more than one county or city. 

{2) Each regional detention facility must be licensed 

by the department of institutions. 

( 3) The 

residence of 

county determined by the court as the 

the youth is responsible for the cost of the 

detention of the youth~ including medical expenses incurred 

during detention. 

(4) Counties receiving detention services must be 

billed monthly for services provided during the preceding 

month and may be refused services if bills are not paid 
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NEW SECTION. Section 5. Rules. The 

institutions shall make rules governing 
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department of 

the licensing 

procedures for regional and county detention facilities. 

Section 6. Section 41-5-103, MCA, is amended to read: 

''41-5-103. Definitions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

(1) "Adult 11 means an individual who is 18 years of age 

or older. 

( 2) 11 Agency" means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

{3) 11 Conunit" means to transfer to legal custody. 

(4) ''Court 11
, when used without further qualification, 

means the youth court of the district court. 

(5) "Foster home" means a private residence approved 

by the court for placement of a youth. 

(6) ''Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(7) ''Judge'', when used without further qualification, 

means the judge of the youth court. 

(8) (a) "Legal custody'' means the legal status created 

by order of a court of competent jurisdiction that gives a 

-4-
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person the right and duty to: 

(i) have physical custody of the youth; 

(ii) determine with whom the youth shall live and for 

what period; 

(iii} protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court enter i 1lg the order. 

(9) "Parent•• means the natural or adoptive parent but 

does not include a person whose parental rights have been 

judicially terminated, nor does it include the putative 

father of an illegitimate youth unless 

established by an adjudication or by 

convincing proof. 

his paternity 

other clear 

is 

and 

( 10) "Youth 11 means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(11) "Youth court 10 means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court, the judge, and probation officers. 

(12) ''Del~nquent youth'' means a youth: 

(a) who has committed an offense which, if committed 
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by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) ~Youth in need of supervision'' means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents or guardian or is ungovernable and 

beyond their control; 

(c) being subject to compulsory school attendance, is 

habitually truant from school; or 

(d) has conunitted any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) ~Youth in need of care~ means a youth as defined 

in 41-3-102. 

(15) ''Custodian'' means a person other than a parent or 

guardian to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(16) ''Necessary parties'' include the youth, his 

parents, guardian, custodian, or spouse. 

-5-
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(17) ••state youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth such as Pine Hills school in Miles City, and Mountain 

View school in Helena. 

(18) ''Shelter care'' means the temporary substitute care 

of youth in physically unrestricting facilities. 

(19) "Detention" means the temporary substitute care of 

youth in physically restricting facilities. 

~~etention facility" means a physically 

restricting facility designed to prevent a youth from 

departing at will. 

f~9tE!l "Restitution" means payments in cash to the 

victim or with services to the victim or the general 

community when these payments are made under the 

jurisdiction of a youth court proceeding. 

t2±t1111 "Substitute care" means full-time care of 

youth in a residential setting for the purpose of providing 

food, shelter, security and safety, guidance, direction, and 

if necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Ho~hing-~n-~h±s-defin±~~on-~~-~ftteftded-to-±ftci~d~ 

;~v~n±±e--eorrectiensi--E~c±~±e±es7--evai~at~en--£oe±%it±es, 

men~a±---heaith---foe±iities--and--eerv±ees7--a~d--aEtereBre 

r>regre:ms-oE'erated-Oy-the-de~artment-o£-tn!"tt±tattonso" 

Section 7. Section 41-5-303, MCA, is amended to read: 
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"41-5-303. Rights of youth Hpon--ap~rehension taken 

into custody. When a youth is detained taken into custody 

for investigation or questioning upon a matter which could 

result in a petition alleging that the youth bein~--detained 

is either delinquent or in need of supervision, the 

following requirements must be met: 

(l) The youth shall be immediately and effectively 

advised of his constitutional rights and his rights under 

this chapter. 

I 2) The youth may waive such rights under the 

following situations: 

(a) when the youth is under the age of 12 years, the 

parents of the youth may make an effective waiver; 

(b) when the youth is over the age of 12 years and the 

youth and his parents agree, they may make an effective 

waiver; and 

(c) when the youlh is over the age of 12 years and the 

youth and his parents do not agree, the youth may make an 

effective waiver only with advice of counsel. 

ilL The investigating officer, probation officer, or 

person assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

-8-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

LC 0418/01 

through diligent efforts, a close relative or friend chosen 

~e youth must be notified. 11 

Section 8. Section 41-5-305, MCA, is amended to read: 

"41-5-305. Detention and shelter care of youth. (l) A 

After a probable cause hearing provided for in [section 1}, 

~ youth takeft-in~o-ett~tody may not be detat~ed-in-a-j8i~-er 

other-faeiiity-£e~-detefttio~-~tlrpo~es placed in a detention 

facility unless~ 

~ he has allegedly committed an--aet one of the 

following acts which if committed by an adult 

constitute a criminal offenser-aftft: 

tat--the-a~%e9ed-aet-is-ofte-oE-the-£eiiow±ft~~ 

(i) criminal homicide as defined in 45-5-101; 

(ii) arson as defined in 45-6-103; 

would 

(iii) aggravated 

45-5-202; 

or felony assault as defined in 

(iv) robbery as defined in 45-5-401; 

(v) burglary or aggravated burglary as defined in 

45-6-204; 

{vi) sexual intercourse without consent as defined in 

45-5-503; 

(vii) aggravated kidnapping as defined in 45-5-303; 

{viii) possession of explosives as defined in 45-8-33~; 

(ix) criminal sale of dangerous drugs for profit as 

included in 45-9-101; or 
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(x) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (l)(a}(i) through (l)(a)(ix); 

(b) he has escaped from a correctional facility: 

(c) he has violated a valid court order or an 

aftercare agreement; or 

(d) his detention is required to protect persons or 

property: 

(e) there is good reason to believe the youth will not 

appear for court proceedings as ordered: or 

tdtlfl he meets the criteria for detention established 

by the youth court in the judicial district with 

jurisdiction over the youth. 

(2) A youth takeft--tft~o-etlstody may not be shelte~ed 

pr±o~-to-the-heart"~-eft-the-petttio"-~xeept-whe" placed in a 

shelter care facility_unless: 

(a) the youth and his family need shelter care to 

address their problematic situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 

emotional harm; 

(c) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

(e) shelter care is necessary to provide adequate time 

-10-
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for case planning and disposition; or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family." 

Section 9. Section 41-5-306, MCA, is amended to read: 

"41-5-306. Place of shelter care or detention. (1) A 

After a probable cause hearing provided for in [section 1], 

~ youth alleged to be a d~%~ftquen~-yo~th-or youth in need of 

supervision may be sh~i~@r@d ~laced only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home as defined in 

41-3-1102. 

t~t--A-yoath-sileqed-to-be-a-ee%inqnent--yotlth--may--be 

de~a~fted--in--a--jai%-e~-other-fae~~i~y-Eo~-~he-detent±on-of 

adH}~~-Oft±y-i£~ 

tat--~he-£aeiiitie~-ift-~Hb~eetion-tit-a~e-not-avat~aere 

or-do-not-~revide-adeqttate-seettrity; 

tbt--the--detentioft--is--in--an--area--~hy~ieaily---and 

~i~ttaliy-~e~arate-and-removed-£rom-those-o£-adci~s~ 

tet--±t--a~pear~--to-the-sati~Eaetioft-o£-~he-eo~rt-that 

pttbl±e-~a£ety-and-protee~ion-reasonab!y--reqttire--detent±on~ 

and 
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tdt--the-eocrt-so-orderso 

t3t--~he-o££ieia%-in-eharge-o£-a-jaii-or-other-faeil±ty 

£or-the-detent±on-o£-adHlt-of£ender~-or-person~-eharged-with 

erime--shaii-inform-the-eottrt-immediateiy-±£-a-pe~son-who-±~ 

or-appears-to-be-~nder-the-a~e-o£-%8-years--is--reeeived--at 

the--£aei%ityo--Stteh--o££ie±ar-shall-brin~-the-person-be£ore 

the-eocrt--cpon--reqttest--or--dei±ver--him--to--a--detention 

£ae±i±ty-des±~nated-by-the-eocrto 

t4ti£l A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be deta±fted placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a proba~le cause hearing provided for in 

(section lj, a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a detention facility.•• 

Section 10. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Sununons. (1} After a petition has been 

filed, summons shall be served directly to: 

(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian~ as the case may be; and 

(c) such other persons as the court may direct. 

(2} The summons shall: 

-12-
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(a) require the parties to wham directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition: 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears from any sworn statement presented 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to take him to the place of 

detention or shelter care designated by the cou~t, subject 

to the ~ights of the youth and parent or person having leqal 

custody of the youth as set forth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

(5) If any youth is in shelter care or detained under 

any provision of this chapter pending an adjudication, the 

court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

hearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 
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the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care.'' 

Section 11. Section 41-5-802, MCA, is amended to read: 

"41-5-802. Shelter care 

(1) (a) In all counties the 

and detention facilities. 

county commissioners may 

provide, by purchase, lease, or otherwise, a place to be 

known as the youth detention facility, which shall not be 

used for the confinement of adult persons charged with 

criminal offenses, where delinquent youths and youths in 

need of supervision may be detained until final disposition, 

which place shall be maintained by the county as in other 

like cases. 

(b) The j~ft~e-havin~~jur±~d±et±e" county commissioners 

may appoint such personnel as required, who shall have 

charge of said facility and of the youths detained therein. 

(c) The compensation of such personnel shall be fixed 

by the eo~~~ county commissioners, and such compensation and 

the maintaining of such facility shall be paid out of the 

county treasury which may be supplemented by state 

appropriation and federal funds. 

£4) The county commissioners shall provide for 

inspect ion of -~_I_,!Y__f_Ounty detent ion facility eyery 3 month~. 

!____!__l::>pection must include but is not limi~ed to health, fire 

safety, security, rehabilitation prog~a~s, recreation, 

-14-
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treatment of youths, and personnel training. 

(e) The judge of the district youth court for the 

county shall inspect any detention facility at least once a 

~ 

(2) {a) YeHth---eeHrt3---8nd Counties, citie_~ 

nonprofit corporations may provide by purchase, lease, or 

otherwise, a place to be known as a shelter care facility. 

{b) Such facility shall be physically unrestricting 

and may be used to provide shelter care for youth alleged or 

adjudicated delinquent, in need of supervision, or in need 

of care. 

(c) Such facility shall be separate and apart from any 

facility housing adults charged with criminal offenses. 

(d) State appropriations and federal funds may be 

received by the yoHth--co~rt county, cities, or private 

nonprofit corporations for establishment, maintenance, or 

operation of such facility. 

(e) Such facility shall be furnished in a comfortable 

manner and be as nearly as possible like a family home. 

(f) Such facility may be operated in conjunction with 

a youth detention facility.'' 

Section 12. Section 7-32-2221, MCA, is amended to 

read: 

"7-32-2221. Segregation of prisoners --confinement of 

juveniles. (l) Each county jail must contain a sufficient 
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number of rooms to allow the sheriff, jail administrator, or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept or put into the same room with other 

prisoners, nor shall male and female prisoners (except 

husband and wife) be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with 4t-5-366t~t [sections land 2).'1 

Section 13. Section 53-30-229, MCA, is amended to 

read: 

"53-30-229. Hearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 

hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the juvenile facility 

from which-he was released or a different plan fo~ treatment 

should be pursued by the department of institutions. 
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(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

{3) With regard to this hearing, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing: 

{b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons which justify or mitigate the violation; 

(d) opportunity to have the referee subpoena 

witnesses; 

(e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

{h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

{4) The department shall appoint a referee, who shall 

not be an employee of the department, to conduct the 

hearing. In the conduct of the hearing, the department may 
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request the county attorney's assistance as necessary. The 

department shall adopt rules necessary to effect a prompt 

and full review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain ~ written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the department shall not 

be altered except for abuse of discretion or manifest 

injustice. 

{7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

-18-
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l when his detention or care is required to protect the person 

2 or property of the youth or of others or he may abscond or 

3 be removed from the community. Procedures for taking into 

4 custody and detention of a youth charged with violation of 

5 his aftercare agreement shall be as provided in 41-3-llllL 

6 [section 1], [section 2], and 41-5-306. 

7 (8) If the decision is made to return the youth to the 

8 institution from which he was released and the youth appeals 

9 that decision, he shall await the outcome of the appeal at 

10 such institution.'' 

11 NEW SECTION. Section 14. Codification instructions. 

12 (1) Sections 1 through 3 are intended to be codified as an 

13 integral part of Title 41, chapter 5, part 3, and the 

14 provisions of Title 41, chapter 5, part 3, apply to sections 

15 1 through 3. 

16 (2) Sections 4 and 5 are intended to be codified as an 

17 integral part of Title 41, chapter 5, part a, and the 

18 provisions of Title 41, chapter 5, part 8, apply to sections 

19 4 and 5. 

20 NEW SECTION. Section 15. Coordination instruction. If 

21 both this act and Bill No. __ [LC 38) are passed and 

22 approved, then the rulemaking authority delegated to the 

23 department of institutions in {section 5) is transferred to 

24 the department of family services. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB226, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising .procedures for youth detention; requiring a probable cause hearing after a youth has been taken 
into custody; providing detention procedures for a youth before a probable cause hearing; allowing establishment 
of regional detention facilities; granting the Department of Institutions rulemaking authority; and amending 
sections 7-32-221, 41-5-303, 41-5-305, 41~5-306, 41-5-502, 41-5-802 and 53-30-229, MCA. 

ASSUMPTIONS: 
1. The Department of Institutions will require an additional .5 FTE to license juvenile detention facilities • 

. It is likely that no more than four detention facilities will be developed within the biennium. It is 
possible that 1.0 FTE could manage a statewide inspection program, even if every county were to develop 
detention facilities. 

2. The Department of Social and Rehabilitation Services will experience increased payments for shelter care at 
the current rate of $24.62 per day; the Department does not pay for detention facilities. · 

3. During FY86, there were about 200 children held in detention for a maximum of 5 days each, totalling 800 
days possible for shelter care as each youth would remain in detention 1 day for the probable cause hearing. 
It is assumed that the department would have to pay shelter care costs equal to 1/2 of the FY86 total or 
400 days of shelter care. 

4. A maximum of half of the children will be placed in shelter care instead of being released or going to 
other programs or facilities. 

5. There will be no fiscal impact on the Judiciary. 

FISCAL IMPACT: 
Expenditures: FY88/FY89 

Current Law Proposed Law Difference 
Personal Services $ 0 $ 13,773 $ 13,773 
Operating Expenses 0 3,115 3,115 
Benefits 0 9 1848 91848 

TOTAL $ 0 $ 26,736 $ 26,736 

Funding: 
General Fund $ 0 $ 26,736 $ 26,736 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
· law could increase county expenditures for inspection facilities. 

SPONSOR 
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APPROVED BY COMMITTEE 
ON JUDICIARY 

SENATE BILL NO. 226 

INTRODUCED B~ HALLIGAN 

B~ REQUEST OF THE JUVENILE JUSTICE COMMISSION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PROCEDURES FOR 

YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A 

YOUTH HAS BEEN TAKEN INTO CUSTOD~; PROVIDING DETENTION 

PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING; 

ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOWING ESTABLISHMENT 

OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF 

INSTITUTIONS RULEMAKING AUTHORITY; ANB AMENDING SECTIONS 

7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502, 

41-5-802, AND 53-30-229, MCA; AND PROVIDING EFFECTIVE 

~-·· 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Seotion 1. Hearing for probable cause 

detention. (1) A youth who has been taken into custodY may 

not be held longer than 24 hours, excluding weekends and 

legal holidays, unless a hearing has been held by the court 

to determine whether there is probable cause to believe he 

is a delinquent youth or a youth in need of supervision. 

(2) At the probable cause hearing, the court shall 

inform the youth of his constitutional rights and his rights 

under this chapter. 
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(3) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(4) At the probable cause hearing, the court may 

appoint a guardian ad litem as provided in 41-5-512. 

(5) If the court determines that there is probable 

cause to believe the youth is delinquent or is a youth in 

need of supervision and if the youth meets the criteria in 

41-5-305, the youth may be placed in a shelter care facility 

or detention facility as provided in 41-5-306, lbut may not 

be placed in a jail or other facility for adultsl· If the 

court does not find probable cause, the youth must be 

immediately released. 

NEW SECTION. Section 2. Placement of youth before 

probable cause hearing. (1) Before the probable cause 

hearing, a youth, except for a youth alleged to be a youth 

in need of care, may be held in a jail or other facility for 

adults only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

(b) the placement is in an area physically and 

visually separate from those of adults; and 

-2- SB 226 
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(c) it appears that public safety and protection 

reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 

for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the age of 18 years is received at 

the facility. 

NEW SECTION. Section 3. Bail. A youth placed in a 

detention or shelter care facility may be released on bail. 

The court shall use the provisions of Title 46, chapter 9, 

as guidance. In determining the amount of bail, the court 

shall consider the financial ability of the parents or legal 

custodian of the youth. 

NEW SECTION. Section 4. Regional 

(1) A regional detention facility may 

detention facility. 

be established and 

maintained through cooperation or by cooperative agreement 

of more than one county or city. 

(2) Each regional detention facility must be licensed 

by the department of institutions. 

(3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, including medical expenses incurred 

during detention. 

(4) Counties receiving detention services must be 

billed monthly for services provided during the preceding 
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NEW SECTION. Section 5. Rules. The 

institutions shall make rules governing 

SB 0226/02 

are not paid 

department of 

the licensing 

procedures for regional and county detention facilities. 

Section 6. Section 41-5-103, MCA, is amended to read: 

"41-5-103. Definitions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

(1) "Adult" means an individual who is 18 years of age 

or older. 

(2) "Agency 11 means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

(3) "Commit 11 means to transfer to legal custody. 

(4) ''Court", when used without further qualification, 

means the youth court of the district court. 

(5) "Foster home" means a private residence approved 

by the court for placement of a youth. 

(6) "Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(7) "Judge", when used without further qualification, 

means the judge of the youth court. 

(8) (a) "Legal custody'' means the legal status created 

-4- SB 226 



1 

2 

3 

4 

5 

6 

7 

8 

9 

lO 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0226/02 

by order of a court of competent jurisdiction that gives a 

person the right and duty to: 

(i) have physical custody of the youth; 

(ii) determine with whom the youth shall live and for 

what period; 

(iii) protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties-as guardian 

unless otherwise authorized by the court entering the order. 

(9) "Parent 11 means the natural or adoptive parent but 

does not include a person whose parental rights have been 

judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

(10) "Youth" means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(11) "Youth court" means the court established pursuant 

to this chapter to hear all proceedings in which a youth lS 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court, the judge, and probation officers. 

(12) "Delinquent youth 11 means a youth: 
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(a) who has committed an offense which, if committed 

by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) "Youth in need of supervision" means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

{b) habitually disobeys the reasonable and lawful 

demands of his parents or guardian or is ungovernable and 

beyond their control; 

(c) being subject to compulsory school attendance, is 

habitually truant from school: or 

(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) "Youth in need of care'' means a youth as defined 

in 41-3-102. 

(15) 11 Custodian" means a person other than a parent or 

guardian to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(16) "Necessary parties" include the youth, his 
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parents, guardian, custodian, or spouse. 

(17) "State youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth such as Pine Hills school in Miles City, and Mountain 

View school in Helena. 

(18) "Shelter care" means the temporary substitute care 

of youth in physically unrestricting facilities. 

(19) "Detention" means the temporary substitute care of 

youth in physically restricting facilities. 

~Detention facility" means a plly_s_ico_a 11 y 

restri~ting facility designed t~_ prevent a youth _from 

departing at will. 

ti8t~ "Restitution" means payments in 

victim or with services to the victim or 

community when these payments are made 

jurisdiction of a youth court proceeding. 

cash to the 

the general 

under the 

ti!rt~ "Substitute care" means full-time care of 

youth in a residential setting for the purpose of providing 

food, shelter, security and safety, guidance, direction, and 

if necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Nothi~g-in-~ht~-def±ni~ion-is-intended-to-inei~de 

;~veniie--eorreetionai--faei±ieies7--~vai~ation--raeii±t±e~, 

meneai--heal~h--r~c±iit±e~--ane--~erviees,---anO---afte~eare 

p~ogram~-eperated-ey-the-department-o£-instittttion~o NOTHING 
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IN THIS DEFINITION IS INTENDED TO INCLUDE JUVENILE 

CORRECTIONAL FACILITIES, EVALUATION FACILITIES, MENTAL 

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS 

OPERATED BY THE DEPARTMENT OF INSTITUTIONS." 

Section 7. Section 41-5-303, MCA, is amended to read: 

"41-5-303. Rights of youth ttpon--apprehen~ion ~ 

into custody. When a youth is detained taken into custody 

for investigation or questioning upon a matter which could 

result in a petition alleging that the youth b~~~9--detained 

is either delinquent or in need of supervision, the 

following requiremPnts must be met: 

{ l) The youj:h shall be immediately and effectively 

advised of his constitutional rights and his rights under 

this chapter. 

(2) The youth may waive such rights 

following situations: 

under the 

(a) when the youth is under the age of 12 years, the 

parents of the youth may make an effective waiver; 

(b) when the youth is over the age of 12 years and the 

youth and his parents agree, they may make an effective 

waiver; and 

(c) when the youth is over the age of 12 years and the 

youth and his parents do not agree, the youth may make an 

effective waiver only with advice of counsel. 

~~he investigating officer, probation officer, or 

-8- SB 226 
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~son assigned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

Y9Uth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified." 

Section 8. Section 41-5-305, MCA, is amended to read: 

"41-5-305. Detention and shelter care of youth. (l) A 

After a probable cause hearing provided for in (section 1], 

~ youth talt~n-into-c:t:stody may not be d~te:±l'led-±tt-e:-je:±l-of" 

other-E'e:e±i±ty-ft•n·-deter'l:ti:on-pttrpo!!les placed in a detention 

facility unless: 

~ he has allegedly committed an--ae~ one of the 
------

follow~_ a.~_ts which if committed by an adult 

constitute a criminal offense7-and: 

tat--the-elle9ed-aet-is-one-o£-the-£oilowing~ 

(i) criminal homicide as defined in 45-5-101; 

(ii) arson as defined in 45-6-103; 

would 

(iii) aggravated or felony assault as defined in 

45-5-202; 

(iv} robbery as defined in 45-5-401; 

(v) burglary or aggravated burglary as defined in 

45-6-204; 

(vi) sexual intercourse without consent as defined in 
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45-5-503; 

(vii) aggravated kidnapping as defined in 45-5-303; 

(viii) possession of explosives as defined in 45-8-335; 

(ix) criminal sale of dangerous drugs for profit as 

included in 45-9-101; or 

(x) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (l}(a)(i) through {l)(a)(ix); 

(b) he has escaped from a correctional facility; 

(c) he has violated a valid court order or an 

aftercare agreementi o~ 

(d) his detention is required to_pr0tect persons or 

property; 

(e} there is good reason to believe the youth will not 

appear for court proceedings as ordered:_ . ...2.£ 

fdt1fl he meets the criteria for detention established 

by the youth court in the judicial district with 

jurisdiction over the youth. 

(2) A youth ~a~en--±nto-ctl~tody may not be shelte~e~ 

p~±or-to-the-hearin9-on-~ke-pe~it~on-exeept-when placed in a 

shelter care facility unle§~: 

(a) the youth and his family need shelter care to 

address their problematic situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 

emotional harm; 
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(c) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

(e) shelter care is necessary to provide adequate time 

for case planning and disposition: or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family." 

Section 9. Section 41-5-306, MCA, is amended to read: 

n41-5-306. Place of shelter care or detention. (l) A 

After a probable c~use hearing provided for in [section 1], 

~ youth alleged to be a deiinq~ent-yo~th-~r youth in need of 

supervision may be sheltered placed only in: 

{a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home as defined in 

41-3-1102 0 

fit--A-yotl~h-elleged-to-b@-a-del~~q~e~t--yotltk--moy--b@ 

de~eined--~n--o--jail-or-o~her-£ae~l~~y-for-t~e-detention-of 

adttlt~-oniy-if~ 

tet--the-faeilitie~-in-stlb~eetion-tit-are-not-availaele 

or-do-no~-provide-ad@qttat@-~eettrity; 
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tbt--the--detention--is--in--an--area--physieally---and 

¥ie~ally-separate-and-removed-£rom-thoee-o£-adttlte; 

tct--it--appears--to-tke-eatiefaetion-o£-the-eourt-that 

ptthlie-ea£ety-and-proteetion-reasonably--reqttire--~etefttion; 

and 

tdt--the-eoart-so-orders~ 

t3t--~he-o££ieial-in-eharge-of-a-;ail-or-other-£aeility 

fo~-the-detention-o£-adttlt-o££endere-or-per~one-eharged-w±th 

erime--ehall-inform~the-eoart-immediately-i£-a-person-who-±~ 

or-appeare-to-be-~nder-ehe-age-o£-±8-years--is--r~eeived--~t 

the--£ae±i±ty.--sucll--o££i~ial-ehell-bring-the-per~on-before 

the-eottrt--~po~--~~qtteee--or--deliver--him--to--a--dete"tion 

£aeility-deeign~eed-ey-tne-eottrto 

t4t~ A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be deta±~ed placed in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided for in 

[section 1], a youth alleged to be a delinquent youth may be 

placed only in the facilities described in subsection (1) or 

in a detention facility.'' 

Section 10. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. {1) After a petition has been 

filed, summons shall be served directly to: 

-12- SB 226 
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(a) the youth; 

(b) his parent or pare~ts having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) such other persons as the court may direct. 

{2) The summons shall: 

(a) require the parties to whom directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears from any sworn statement presented 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may enders@ on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to take him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent or person having legal 

custody of the youth as set forth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

(5) If any youth is in shelter care or detained under 
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any provision of this chapter pending an adjudication, the 

court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

hearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care." 

Section 11. Section 41-5-802, MCA, is amended to read: 

"41-5-802. Shelter care 

(1) (a) In all counties the 

and detention facilities. 

county commissioners may 

provide, by purchase, lease, or otherwise, a place to be 

known as the youth detention facility, which shall not be 

used for the confinement of adult persons charged with 

criminal offenses, where delinquent youths and youths in 

need of supervision may be detained until final disposition, 

which place shall be maintained by the county as in other 

like cases. 

(b) The jtldge-kaviftq-j~ri~dietioft county commissioners 

may appoint such personnel as required, who shall have 

charge of said facility and of the youths detained therein. 

(c) The compensation of such personnel shall be fixed 

by the eottrt county commissioners, and such compensation and 

the maintaining of such facility shall be paid out of the 

county treasury which may be supplemented by state 
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appropriation and federal funds. 

~The county commissioners shall provide for 

inspection of any county detention facility every 3 months. 

Inspection must include but is not limited to health, fire 

safety, security, rehabilita!ion programs, recreation, 

treatme~t of youths, and personnel training. 

je) The judge of the district yoUth court for the 

cou'!!_y_ shall inspect any detention _facility at least once a 

year. 

( 2) (a} YoH~h---eo~r~a---ftnd Counties, cities, or 

nonprofit corporations may provide by purchase, lease, or 

otherwise, a place to be known as a shelter care facility. 

(b) Such facility shall be physically unrestricting 

and may be used to provide shelter care for youth alleged or 

adjudicated delinquent, in need of supervision, or in need 

of care. 

(c) Such facility shall be separate and apart from any 

facility housing adults charged with criminal offenses. 

(d) State appropriations and federal funds may be 

received by the youth--eo~r~ county, _cities, or priva~e 

nonprofit corporations for establishment, maintenance, or 

operation of such facility. 

{e) Such facility shall be furnished in a comfortabl@ 

manner and be as nearly as possible !ike a family home. 

1ft Such facility may be operated in conjunction with 
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a youth detention facility." 

Section 12. Section 7-32-2221, MCA, is amended to 

read: 

''7-32-2221. Segregation of prisoners -- confinement of 

juveniles. (1) Each county jail must contain a sufficient 

number of rooms to allow the sheriff, jail administrator, or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept r put into the same room with other 

prisoners, nor shall male and female prisoners (except 

husband and wife) be kept or put into the same room. 

(3) Juv~niles may be confined only under conditions 

that comply with 4l--5-396ti!t [sections 1 and 2]. 11 

Section 13. Section 53-30-229, MCA, is amended to 

read: 

11 53-30-229. Hearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (1) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 
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hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the juvenile facility 

from which he was released or a different plan for treatment 

should be pursued by the department of institutions. 

(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth shall be 

given: 

{a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons which justify or mitigate the violation; 

(d) opportunity to have the referee subpoena 

witnesses; 

{e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 
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relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee~ 

(4) The department shall appoint a referee, who shall 

not be an employee of the department, to conduct the 

hearing. In the conduct of the hearing, the department may 

request the county attorney•s assistance as necessary. The 

department shall adopt rules necessary to effect a prompt 

and full review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee 1 s recommendation. 

{6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department•s decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department dnd shall 

proceed to a prompt hearing on the appeal based upon the 
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record on appeal. The decision of the department shall not 

be altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

be removed from the community. Procedures for taking into 

custody and detention of a youth charged with violation of 

his aftercare agreement shall be as provided in 41-3-llllL 

[section 1], [section 2], and 41-5-306. 

{8) If the decision is made to return the youth to the 

13 institution from which he was released and the youth appeals 

14 that decision, he shall await the outcome of the appeal at 

15 such institution.'' 

16 NEW SECTION. SectiOn 14. Codification instructions. 

17 (1) Sections 1 through 3 are intended to be codified as an 

18 integral part of Title 41, chapter 5, part 3, and the 

19 provisions of Title 41, chapter 5, part 3, apply to sections 

20 l through 3. 

21 (2) Sections 4 and 5 are intended to be codified as an 

22 integral part of Title 41, chapter 5, part 8, and the 

23 provisions of Title 41, chapter 5, part 8, apply to sections 

24 4 and 5. 

25 NEW SECTION. Section 15. Coordination instruction. If 
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both this act and Bill No. (LC 38] are passed and 

approved, then the ru1emaking authority delegated to the 

department of institutions in [section 5] is transferred to 

the department of family services. 

NEW SECTION. SECTION 16. EFFECTIVE DATES. (1) EXCEPT 

AS PROVIDED IN SUBSECTION (2), SECTIONS 1 THROUGH~3 ARE 

EFFECTIVE OCTOBER 1, 1987. 

( 2) THE BRACKETED LANGUAGE IN SUBSECTION _ _l2_}_Qf 

SECTION ( 1) IS EFFEC~'IVE JULY 1, 1989. 

-End-
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2 

3 

4 

STATEMENT OF INTENT 

SENATE BILL 226 

A statement of intent is required for this bill because 

5 section 5 allows the department of institutions to adopt 

6 rules for the licensing of detention facilities. 

7 

8 

Currently, Montana statutes make no provision for the 

licensing of juvenile detention facilities. There are 

9 presently two counties in the process of establishing 

10 

11 

detention facilities who need assurance that their 

facilities will meet minimum established standards on 

12 program operations and environmental conditions. 

13 It is anticipated that the rules developed under this 

14 act will establish minimum standards for juvenile detention 

15 facilities. These standards should govern such matters as 

16 the capacity of the facility, its location, design, 

17 construction, equipment and operation, fire and safety 

18 precautions, medical services, qualifications and number of 

19 personnel, and the quality of services provided to the 

20 juveniles. 

21 The rules should contain a procedure for notifying the 

22 appropriate officials of compliance or deficiencies. If the 

23 facility is found deficient, a procedure for remedying those 

24 deficiencies should be included with specific time 

25 limitations. 

~na "•'""••• Council 
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It is anticipated the state will conduct annual 

inspections of each facility and may require written reports 

containing such information as the agency may need to set 

and enforce its standards. 

-2- THIRD READING 
5/3-c%1&; 
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SENATE BILL NO. 226 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PROCEDURES FOR 

YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A 

YOUTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION 

PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING; 

ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOWING ESTABLISHMENT 

OF REGIONAL DETENTION FACICITIES; GRANTING THE DEPARTMENT OF 

INSTITUTIONS RULEMAKING AUTHORITY; ANB AMENDING SECTIONS 

7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502, 

41-5-802, EFFECTIVE -----AND 53-30-229, MCAI_ __ AND PROVIDING 

DATES." 

BE IT ENACTED BY THE LEGIST~ATURE OF THE STATE OF MONTANA: 

NEW SECTION~ Section l. Hearing for probable cause 

detention. (1) A youth who has been taken into custody may 

not be held longer than 24 hours··, excluding weekends and 

legal holidays, unless a hearing has been held by the court 

to determine whether there is probable cause to believe he 

is a delinquent youth or a youth in need of supervision. 

(2) At the probable cause hearing, the court shi:ill 

inform the youth of his constitutional rigttts and his rights 

under this chapter. 
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(3) A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(4) At the probable cause hearing, the court may 

appoint a guardian ad litem as provided in 41-5-512. 

{5) If the court determines that there is p~obable 

cause to believe the youth is delinquent or is a youth in 

need of supervision and if the youth meets the criteria in 

41-5-305, the youth may be placed in a shelter care facility 

or detention facility as provided in 41-5-306, lbut may not 

be placed in a jail or other facility for adultsl. If the 

court does not find probable cause, the youth must be 

immediately released. 

NEW SECTION. Section 2. Placement of youth before 

probable cause hearing. (1) Before the probable cause 

hearing, a youth, except for a youth alleged to be a youth 

in need of care, may be held in a jail or other facility for 

adults only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

(b) the placement 1s in an area physically 

visually separate from those of adults; and 
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(c) it appears that public safety and protection 

reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 

for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the aye of 18 years iS received at 

the facility. 

NEW SECTION. Section 3. Bail. A youth placed in a 

detention or shelter care facility may be released on bail. 

The court shall use the provisions of Title 46, chapter 9, 

as guidance. In determining the amount of bail, the court 

shall consider the financial ability of the parents ot legal 

cuStodian of the youth. 

NEW ~-~CTION. Section 4. Regional detention facility. 

(l) A regional detention facility may be established and 

maintained through cooperation or by cooperative agreement 

of more than one county or city. 

(2) Each regional detentiOn facility n'IU'st be llcens'ed 

by the department of institutions. 

( 3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, inCluding medical expenses incurred 

during detention. 

(4) Counties receiving detention services must be 

billed monthly for services prbvided during the preCeding 
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month and may be refused services if bills are not paid 

within 60 days of receipt of a statement. 

NEW SECTION. Section 5. Rules. The department of 

institutions shall make rules governing the licensing 

procedures for regional and county detention facilities. 

Section 6. Section 41-5-103, MCA, is amended to read: 

"41-5-103. Definitions. For the purposes oE the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

(1) "Adult" means an individual who is 18 years of age 

or older. 

12) "Agency" means any entity of state or local 

government authorized bY law to be responsible for the care 

or rehabilitation of youth. 

(3) "Commit" means to transfer to legal custody. 

(4} "Court''r when used without further qualification, 

means the youth court of the district court. 

15) "FOSter home'' means a private residence approved 

by the court for placement of a youth. 

(6) ''Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

( 7) ''Judge", when used without further qualification, 

means the judge of the youth court. 

(B) (a) ''Legal custody" means the legal status created 
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by order of a court of competent jurisdiction that gives a 

person the right and duty to: 

(i) have physical custody of the youth; 

(ii) determine with whom the youth shall live and for 

what period; 

{iii) protect, train, and discipline the youth; and 

(iv} provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

( 9) ''Parent'' means the natural or adoptive parent but 

does not include a person whose parental rights have been 

judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

( 10) 11 Y'outh 11 means an individual who is less than 18 

years of age without regard to sex oF emancipation. 

(ll) "Youth court" means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court, the judge, and probation officers. 

(12) 11 Delinquent youth'' means a youth: 
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{a) who has committed an offense which, if committed 

by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) 11 'louth in need of supervision" means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents or guardian or is ungovernable and 

beyond their control; 

(c) being subject to compulsory school attendance, is 

habitually truant from school; or 

(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) ''Youth ln need of care'' means a youth as defined 

in 41-1-102. 

( 15) "Custodian" means a person other than a parent or 

guardian to whom legal custody of the youth has been given 

but does not include a p~rson who ha~ only physical custody. 

{16) ''Necessary parties'' include the youth, his 
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parents, guardian, custodian, or spouse. 

(17) "State youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth such as Pine Hills school in Miles City, and Mo~ntain 

View school in Helena. 

(18) "Shelter care" means the temporary substitute care 

of youth in physically unrestricting facilities. 

(19J "Detention" means the temporary substitute care of 

youth in physically restricting facilities. 

(20) "Detention facility" means a 

restricting:~cil_!_ty_ design~g to prevent a 

departing at w~~ 

ti!9t~ "Restitution" means payments in 

victim or with services to the victim or 

community when these payments are made 

jurisdiction of a youth court proceeding. 

physically 

youth ~rom 

cash to the 

the general 

under the 

ti!lt~ "Substitute care" means full-timf:! care of 

youth in a residential setting for the p~rpose of providing 

food, shelter, security and safety, guidance, direction, and 

if necessary, treatmf:!nt to youth who are removed from or 

without the care aod superv~sion of their parents or 

guardian. Nothing-i:ft-thi~-de:finiti:Ot'\-t!t-intencied-t::o-tn.:. t1de 

juvenile--eorTeetionai--£aeiiities,--evai~ation--faeiiitie~r 

me~tai--he~lth--faeiiities--and--se~•ieesr---and---attereare 

pro~ram~-operated-by-the-depa~tment-oi-instit~tions~ NOTHINQ 

-7- SB 226 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

58 0226/02 

IN THIS DEFINITION IS INTENDED TO INCLUDE 

CORRECTIONAL FACILITIES, EVALUATION FACILITIES, 

JUVENILE 

MENTAL 

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS 

OPERATED BY THE DEPARTMENT OF INSTITUTIONS." 

Section 7. Section 41-5-303, MCA, is amended to read: 

"41-5-303. Rights of youth ttpon--apprehen~ion ~ 

into custody. When a youth is detained taken into custo~ 

for investigation or questioning upon a matter which could 

result in a petition alleging that the youth bei~g--d~ta±ned 

is either delinquent or in need 

following requirements must be met: 

of supervision, the 

(l) The youth shall be immediately and effectively 

advised of his constitutional rights and his rights under 

this chapter. 

( 2) The youth may waive such rights 

following situations: 

under the 

(a) when the youth is under the age of 12 years, the 

parents of the youth may make an effective waiver; 

(b) when the youth is over the age of 12 years and the 

youth and his parents agree, they may make an effective 

waiver; and 

(c} wQen the youth is over the age of 12 years and the 

youth and his parents do not agree, the youth may make an 

effective waiver only with advice of counsel. 

(3) The investigating officer, probation ~~~icerL __ or 
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person assi9ned to give notice shall immediately notify the 

parents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the youth is being held. 

If the parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified ... 

Section 8. Section 41-5-305, MCA, is amended to read: 

''41-5-305. Detention and shelter care of youth. (1) A 

After a probable cause hear in.g provided for in [section _ _!_L_ 

~ youth taken-±n~o-e~~eedy may not be det~±ned-in-a-ja±%-or 

other-Eaei~ity-£or-detent±en-p~rposes placed in a detention 

facility unless~ 

~ he has allegedly committed aft--ae~ one of the 

following acts which if committed by an adult 

constitute a criminal offenser-and: 

tat--the-alle9ed-aet-i~-ofte-o£-the-Eoilo"ing~ 

(i) criminal homicide as defined in 45-5-101; 

(ii) arson as defined in 45-6-103; 

would 

(iii) aggravated 

45-5-202; 

or felony assault as defined in 

(iv) robbery as defined in 45-5-401; 

{v) burglary or aggravated burglary as defined in 

45-6-204; 

(vi) sexudl intercourse without consent as defined in 
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45-5-503; 

(vii) aggravated kidnapping as defined in 45-5-303; 

(viii) possession of explosives as defined in 45-8-335i 

(ix) criminal sale of dangerous drugs for profit as 

included in 45-9-101; or 

(x) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (1)(a)(i) through (l)(a)(ix); 

(b) he has escaped from a correctional facility; 

(c) he has violated a valid court order or an 

aftercare agreement; or 

1_~1 his detention is ~eq~~red to protect ~~~r 

property; 

(e) there is good re~~on to believe the youth will not 

appea~ for court proceedings as ordered; or 

fdtlfl he meets the criteria for detention established 

by the youth cou~t in the iudicial district with 

jurisdiction over_ the youth. 

(2) A youth taken--into-ett~tody may not be sheltered 

pr:ior-to-the-1-lear:i:n(j-on-·the-petH:~on-exeept-when placed in a 

~~~lter care facility unless: 

(a) the youth and his family need shelter care to 

address their problematic situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 

emotional harm; 
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(c) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

(e) shelter care is necessary to provide adequate time 

for case planning and disposition; or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family." 

Section 9. Section 41-5-306, MCA, is amended to read: 

"41-5-306. Place of shelter care or detention. (1) A 

After a probable cause hearing provided for in (sectio_n lJ, 

~ youth alleged to be a deiinq~ent-y6~th-or youth in need of 

supervision may be sheite~ed placed only in: 

(a) a licensed youth foster home as defined in 

41-3-1102; 

(b) a facility operated by a licensed child welfare 

agency; or 

(c) a licensed youth group home as defined in 

41-3-1102. 

t~t--A-yo~~h-8lleged-~e-be-s-delinqtlen~--youth--may--be 

eeea±ned--~n--a--;ai%-or-othe~-Eaeili~y-£o~-the-deee~tion-e£ 

adulte-oniy-iE~ 

fat--the-£ae±!±t±ee-±n-~~b~ec~io~-tit-are-no~-ava±l~bie 

or-de-not-pr~vid@-a~equa~e-seeu~~~y; 
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tbt--the--detent±on--±e--±n--an--erea--phy~iea±±y---and 

visual±y-separate-and-remo~ed-Erom-~hoee-o£-aduit~; 

tet--i~--appears--to-the-sati~£aet±on-o£-the-eourt-th~t 

pttbl±e-safety-and-p~oteetion-reasonably--require--detention; 

end 

tdt--the-eo~rt-~o-orders. 

t3t--~he-o££ieial-in-eharge-o£-a-jaii-or-other-£aeiiity 

for-the-detention-of-adult-offenders-or-persons-eharged-w±th 

er±me--shall-inform-the-eour~-immediateiy-if-a-perso~-who-is 

or-app~a~~-to-be-~nder-~he-ag~-o~-re-ye8rs--i~--reeeive0--at 

th~--Eaeility.--Stleh--off~eia±-she~l-bring-the-p~r~on-before 

the-eottrt--upon--reque~t--o~--deiiver--h±m--to--a--detention 

rae~%ity-de~ignated-by-~he-eottrto 

t4tlll A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be deta~ned £1aced in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

(3) After a probable cause hearing provided.for in 

[section 1), a youth alleged to be a delinquent youth _may be 

placed only in the facilities described in subsection (1) or 

in a detention facility." 

Section 10. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (1) After a petition has been 

filed, summons shall be served directly to: 
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(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) such other persons as the court may direct. 

(2) The summons shall: 

(a) require the parties to whom directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears from any sworn statement presented 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to t~ke him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent_ or person having legal 

custody of the youth as set forth in -the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

(5) If any youth is in shelter care or detained under 
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any provision of this chapter pending an adjudication, the 

court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

hearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care.'' 

Section 11. Section 41-5-802, MCA, is amended to read: 

~41-5-802. Shelter care and detention facilities. 

(1) (a) In all counties the county commissioners may 

provide, by purchase, lease, or otherwise, a place to be 

known as the youth detention facility, which shall not be 

used for the confinement of adult persons charged with 

criminal offenses, where delinquent youths and youths in 

need of supervision may be detained until final disposition, 

which place shall be maintained by the county as in other 

like cases. 

(b) The ;~dge-h~~±n9-jttr~~O~etion county commissioners 

may appoint such personnel as required, who shall have 

charge of said facility and of the youths detained therein. 

(c} The compensation of such personnel shall be fixed 

by the eOttt"t county co~J.-~.~l9_n~rs, and such compensation and 

the maintaining of such facility shall be paid out of the 

county treasury which may be supplemented by state 
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appropriation and federal funds. 

(d) The county commissioners shall provide for 

inspection of any county detention facility every 3 months. 

Inspection must include but is not limited to health, fire 

safety, security, rehabilitation programs, recreation, 

treatment of youths, and personnel train~ 

(e) The judge of the district youth court for the 

county shall inspect any detention facility at least once a 

year. 

(2) (a) ¥ettth---eettrte---ane Counties, cities, or 

nonprofit corporations may provide by purchase, lease, or 

otherwise, a place to be known as a shelter care facility. 

(b) Such facility shall be physically unrestricting 

and may be used to provide shelter care for youth alleged or 

adjudicated delinquent, in need of supervision, or in need 

of care. 

(c) Such facility shall be separate and apart from any 

facility housing adults charged with criminal offenses. 

(d) State appropriations and federal funds may be 

received by the yott~h--eo~rt county, cities, or pr~~a~e 

nonprofit corporations for establishment, maintenance, or 

operation of such facility. 

fe) Such facility shall be furnished in a comfortable 

manner and be as nearly as possible like a family home. 

{fJ Such facility may be operated in conjunction with 
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a youth detention facility." 

Section 12. Section 7-32-2221, MCA, is amended to 

read: 

''7-32-2221. Segregation of prisoners -- confinement of 

juveniles. (1) Each county jail must contain a sufficient 

number of rooms to allow the sheriff, jail administrator, or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, disturbed, or inebriated 

must not be kept or put into the same room with other 

prisoners, nor shall male and female prisoners (except 

husband and wife} be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with fr-5-396tit (sections 1 and 2]. 11 

Section 13. Section 53-30-229, MCA, is amended to 

read: 

"53-30-229. Hearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (l) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 

a hearing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 
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hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the juvenile facility 

from which he was released or a different plan for treatment 

should be pursued by the department of institutions. 

(2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

(b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons which justify or mitigate the violation; 

{d) opportunity to have the referee subpoena 

witnesses; 

{e) the right to confront and cross-examine adverse 

witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

(h) notice that a written statement as to the evidence 
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relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee~ 

(4) The department shall appoint a referee, who shall 

not be an employee of the department, to conduct the 

hearing~ In the conduct of the hearing, the department may 

request the county attorney's assistance as necessary. The 

department shall adopt rules necessary to effect a prompt 

and full review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's recommendation. 

(6) The youth may appeal from the decision at the 

hearing to the district court of the county in which the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 

district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 
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record on appeal. The decision of the department shall not 

be altered except for abuse of discretion or manifest 

injustice. 

(7) Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

be removed from the community. Procedures for taking into 

custody and detention of a youth charged with violation of 

his aftercare agreement shall be as provided in 41-3-llllL 

11 (section 11, [section 2], and 41-5-306. 

12 (8) If the decision is made to return the youth to the 

13 institution from which he was released and the youth appeals 

14 that decision, he shall await th~ outcome of the appeal at 

15 such institution." 

16 NEW SECTION. Section 14. Codification instructions. 

17 (1) sections 1 through 3 are intended to be codified as an 

18 integral part of Title 41, chapter 5, p~rt 3, and the 

19 provisions of Title 41, chapter 5, part 3. a~ply to sections 

20 1 through 3. 

21 (2) Sections 4 and 5 are ~ntended to be codified as an 

22 integral part of Title 41, ch~pter 5, part ~, and the 

23 provisio_ns of Title 41, chapter 5, part 8, apply to sections 

24 4 and 5. 

25 NEW SECTION. Section 15. Coordination instruction. If 
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both this act and Bill No. [LC 38] are passed and 

approved, then the rulemakinq authority delegated to the 

department of institutions in [section 5] is transferred to 

the department of family services. 

NEW SECTION. SECTION 16. EFFECTIVE DATES. [1) EXCEPT 

AS PROVIDED IN SUBSECTION (2), SECTIONS 1 THROUGH 13 ARE 

EFFECTIVE OCTOBER 1, 1987. 

(2) THE BRACKETED LANGUAGE IN SUBSECTION _(5) OF 

SECTION (1) IS EFFECTIVE JULY 1, 1989. 

-End-
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STATEMENT OF INTENT 

SENATE BILL 226 

A statement of intent is ~equired for this bill because 

section 5 allows the department of institutions to adopt 

rulf!s for the licensing of detention facilities. 

Currently, Montana statutes make no provision for the 

licensing of juvenile detention facilities. There are 

9 presently two counties in the process of establishing 

10 

ll 

l2 

l3 

detf!ntion facilities who need assurance that their 

facilities will meet minimum established standards on 

program operations and environmental conditions. 

It is anticipated that the rules developed under this 

14 act will establish minimum standards for juvenile detention 

15 facilities. These standards should govern such matters as 

16 the capacity of the facility, its location, design, 

17 construction, equipment and operation, fire and safety 

18 precautions, medical services, qualifications and number of 

19 personnel, and the quality of services provided to the 

20 juveniles. 

21 The rules should contain a procedure for notifying the 

22 appropriate officials of compliance or deficiencies. If the 

23 facility is found deficient, a procedure for remedying those 

24 deficiencies should be included with specific time 

25 limitations. 
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It is anticipated the state will conduct annual 

inspections of each facility and may require writt2n reports 

containing such information as the agency may need to set 

and enforce its standards. 
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SENATE BILL NO. 226 

INTRODUCED BY HALLIGAN 

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PROCEDURES FDR 

YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A 

YOUTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION 

PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING; 

ALLOWING RELEASE OF A YOUTH DN BAIL; ALLOWING ESTABLISHMENT 

OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF 

INSTITUTIONS RULEMAKING AUTHORITY; AHB AMENDING SECTIONS 

7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502, 

41-5-802, AND 53-30-229, MCA; AND PROVIDING EFFECTIVE DATES 

AND A TERMINATION DATE FOR A PORTION OF THE ACT." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Hearing for probable cause 

detention. (l) A youth who has been taken into custody may 

not be held longer than 24 hours, excluding weekends and 

legal holidays, unless a hearing has been held by-the court 

to determine whether there is probable cause to believe he 

is a delinquent youth or a youth in need of supervision. 

(2) At the probable cause hearing, the court shall 

inform the youth of his constitutional rights and his rights 

under this chapter. 
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(3} A parent, guardian, or legal custodian of the 

youth may be held in contempt of court for failing to be 

present at the probable cause hearing, unless he: 

(a) cannot be located through diligent efforts of the 

investigating peace officer or peace officers; or 

(b) is excused by the court for good cause. 

(4) At the probable cause hearing, the court may 

appoint a guardian ad litem as provided in 41-5-512. 

(5) If the court determines that there is probable 

cause to believe the youth is delinquent or is a youth in 

need of supervision and if the youth meets the criteria in 

41-5-305, the youth may be placed in a shelter care facility 

or detention facility as provided 1n 41-5-3067 lbut may not 

be placed in a jail or other facility for adultsl. If the 

court does not find probable cause, the youth must be 

immediately released. 

NEW SECTION. Section 2. Placement of youth before 

probable cause hearing. (1) Before the probable cause 

hearing, a youth, except foe a youth alleged to be a youth 

in need of care, may be held in a jail or other facility for 

adults only if: 

(a) the facilities in 41-5-306 are not available or do 

not provide adequate security; 

(b) the placement 1s 1n an area physically 

visually separate from those of adults; and 
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(c) it appears that public safety and protection 

reasonably require the youth to be held. 

(2) The official in charge of a jail or other facility 

for the detention of adult offenders or persons charged with 

a crime shall inform the court immediately if a person who 

is or appears to be under the age of 18 years is received at 

the facility. 

NEW SECTION. Section 3. Bail. A youth placed in a 

detention or shelter care facility may be released on bail. 

The court shall use the provisions of Title 46, chapter 9, 

as guidance. In determining the amount of bail, the court 

shall consider the financial ability of the YOUTH AND THE 

parents or legal custodian of the youth. 

( 1) 

NEW SECTION. 

A regional 

Section 4. Regional detention facility. 

detention facility may be established and 

maintained through cooperation or by cooperative agreement 

of more than one county or city. 

(2) Each regional detention facility must be licensed 

by the department of institutions. 

(3) The county determined by the court as the 

residence of the youth is responsible for the cost of the 

detention of the youth, including medical expenses incurred 

during detention. 

(4) Counties receiving detention serv1ces must be 

billed monthly foe services provided during the preceding 
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month and may be refused services if bills are not paid 

within 60 days of receipt of a statement. 

NEW SECTION. Section 5. Rules. The department of 

institutions shall make rules governing the licensing 

procedures for regional and county detention facilities. 

Section 6. Section 41-5-103, MCA, is amended to read: 

~41-5-103. Definitions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

(1) ''Adult'' means an individual who is 18 years of age 

or older. 

(2) ''Agency'' means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

{3) "Commit" means to transfer to legal custody. 

(4) ''Court'', when used without further qualification, 

means the youth court of the district court. 

(5) "Foster home" means a private residence approved 

by the court for placement of a youth. 

( 6) "Guardianship" means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

(7) "Judge'', when used without further qualification, 

means the judge of the youth court. 

{8) (a) "Legal custody" means the legal status created 
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by order of a court of competent jurisdiction that gives a 

person the right and duty to: 

(i) have physical custody of the youth; 

(ii) determine with whom the youth shall live and for 

what period; 

(iii} protect, train, and discipline the youth; and 

(iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

( 9) ''Parent'' means the natural or adoptive parent but 

does not include a person whose parental rights have been 

judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 

established by an adjudication or by other clear and 

convincing proof. 

(10) ''Yotlth" means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(11) ''Youth court" means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and include~ the 

youth court, the judge, and probation officers. 

tl2) ''Delinquent youth'' means a youth: 
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{a) who has committed an offense which, if committed 

by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) "Youth in need of supervision 11 means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state 

regarding use of alcoholic beverages by minors; 

law 

(b) habitually disobeys the reasonable and lawful 

demands of his parents or guardian or is ungovernable and 

beyond their control; 

(c) being subject to compulsory school attendance, is 

habitually truant from school; or 

(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) "Youth in need of care 11 means a youth as defined 

in 41-3-102. 

(15) ''Custodian'' means a person other than a parent or 

guardian to whom legal custody of tt1e youth has been given 

but does nol include a perso1l who has only physical custody. 

(16) "NeceS~dry parties'' i11clude the youth, his 
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parents, guardian, custodian, or spouse. 

(17) ''State youth correctional tacility'' means a 

residential facility for the rehabilitation of delinquent 

youth such as Pine Hills school in Miles City, and Mountain 

View school in Helena. 

{18) "Shelter care" means the temporary substitute care 

of youth in physically unrestricting facilities. 

(19) "Detention" means the temporary substitute care of 

youth in physically restricting facilities. 

( 20) "Detent ion faci_}_~-~Y.:' means a physically 

restri_s:ti!19_ facility design~_!;£__E_revent a youth from 

departing at will. 

t~St@J_ "Restitution" means payments in cash to the 

victim or with services to the victim or the general 

community when these payments are made under the 

jurisdiction of a youth court proceeding. 

ti!-l:t~ 11 Substitute care" means full-time care of 

youth in a residential setting for the purpose of providing 

food, shelter, security and safety, guidance, direction 1 and 

if necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Nothin9-in-~hi~-de£initi~n-i~-~ntended-to-inei~ee 

jttvenil~--eorr~etionei--fae±lit±es7--evalttetion--faeil±t±~~7 

ment~l---heo±th-~-fae±l±t±e~~-and--~erv±ee~ 7 --and--aftereere 

progr8m~-operated-by-tne-department-of-±n~t±ttltion~o NOTHING 
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IN THIS DEFINITION IS INTENDED TO INCLUDE JUVENILE 

CDRRECTIOJ\jA_r_ __ FACILITIES_,____ EVALUATION FACILITIES, MENTAL 

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS 

OPERATED BY THE DEPARTMENT OF INSTITUTION_§_._" 

Section 7. Section 41-5-303, MCA, is amended to read: 

"41-5-303. Rights of youth ~pol'l--appt"ehen~±on taken 

into ~~~~Edl. When a youth is d~~ain~d taken into custody 

for investigation or questioning upon a matter which could 

result in a petition alleging that the youth be±ng-dete±"ed 

is either delinquent or in need of supervision, the 

following requirements must be met: 

(1) The youth shall be immediately and effectively 

advised of his constitutional rights and his rights under 

this chapter. 

( 2) The youth may waive such rights under the 

following situations: 

(a) when the youth is under the age of 12 years,. the 

parents of the youth may make an effective waiver; 

(b) when the youth is over the age of 12 years and the 

youth and his parents agree, they may make an effective 

waiver; and 

(c) when the youth is over the age of 12 years and the 

youth and his parents do not agree, the youth may make an 

effective waiver only with advice of counsPl. 

(3) The ~n_vesti~ing officer,. probation officer, or 
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person assigned to give notice shall immediately notify the 

~~rents, guardian, or legal custodian of the youth that the 

youth has been taken into custody, the reasons for taking 

the youth into custody, and where the ~outh is being held. 

If t~e parents, guardian, or legal custodian cannot be found 

through diligent efforts, a close relative or friend chosen 

by the youth must be notified." 

Section 8. Section 41-5-305, MCA, is amended to read: 

"41-5-305. Detention and shelter care of youth. (l) A 

After a probable cause hearing provided for in [section 1}, 

~ youth t8~en-into-cn~tody may not be detained-i"-~-jai±--er 

otner--f8c±l±ty-for-detent±on-p~rpo~e~ placed in a detention 

facil_!n unless: 

he has allegedly committed one of the ----ill ar"t--ae:t 

foll~wing acts which if committed by an adult would 

constitute a criminal offense7-a~d: 

tat--the-aiie9ed-aet-i~-one-o£-the-followi"q~ 

(i) criminal homicide as defined in 45-5-101; 

(ii) arson as defined in 45-6-103; 

(iii) aggravated or felony assault as defined in 

45-5-202; 

(iv) robbery as defined in 45-5-401; 

(v) burglary or aggravated burglary as defined in 

45-6-204; 

(vi) sexttal intercourse without consent as defined in 
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45-5-503; 

(vii) aggravated kidnapping as defined in 45-5-303; 

(viii) possession of explosives as defined in 45-8-335; 

(ix) criminal sale of dangerous drugs for ptofit as 

included in 45-9-101; or 

(x) attempt as defined in 45-4-103 of any of the acts 

enumerated in subsections (l)(a)(i) through (l}(a)(ix); 

(b) he has escaped from a correctional facility; 

(c) he has violated a valid court order or an 

aftercare agreement; or 

{d) his .detention is required to _E_rotect persons or 

~~!~ 

~~re is good reason to beljeve the youth will not 

~ear for court pr~~~edings as ordered; or 

tdti!~ he meets the criteria for detention established 

by the youth court in the judic~~l district with 

jurisdiction over the youth. 

{2) A youth ta~e~-into-etl~tody may not be ~heTtered 

pr~or-to-the-heBring-on-the-pet±tion-e~eept·when E~aced~~ 

shelter ~~~e facility unless: 

(a) the youth and his family need shelter care to 

address their problematic situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to Ue protected from physical ur 

emotional harm; 
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lc) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

(e) shelter care is necessary to provide adequate time 

for case planning and disposition; or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family." 

Section 9. Section 41-5-306, MCA, is amended to read: 

''41-5-306. Place of shelter care or detention. ( 1) A 

Aft~--~- .e_robable cause hearing provided for in [section lj, 

e youth alleged tO be a deiinqM~~~-yo~~h-or youth in need of 

supervision may be ~h~i~e~ed placed only in: 

(a) a licensed youth foster home as defined 

41-3-1102; 

in 

(b) a facility operated by a licensed child welfare 

ageracy; or 

{c) a licensed youth group home as 

41-3-1102. 

defined in 

t~t--A--yoath--alle9ed--~o-be-a-dei~~qtteMt-yoath-mey-be 

deta~ned-in-a-;ail-or-oth~r-£aeility-fo~--tfte--de~ent±on--o£ 

adatt~-oniy-if~ 

tat--~ne-£eeilitie~-in-stthseetio~-t%t-a~e-not-o~a±l~b±e 

or-do-not-provtrle-adeq~ate-~eettr±ty; 
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tbt--the---detent±on--±s--±n--an--area--phy~±eally--and 

~i3aally-~eparate-and-remo~ed-from-tho~e-of-ad~lt~; 

tet--±t-appear~-to-the-satisfaetton-of-the--eo~rt--that 

publie--safety--and-proteetion-reasonably-reqtt±re-detention, 

a"d 

tdt---the-eottrt-~o-orders~ 

t3t--~he-of£±e±al-±n-ehor~e-o£-a-;a±i-or-other-fae±l±ty 

£or-the-detent±on-o£-adtllt-offenders-or-person~-eharged-w±th 

er i-me-- sha l: l:- inform- the -eott r t- :tmmed±et te3:: y- ±£-a-per !'on-who-- ±s 

or--appears--to--ee-tlnde~-~ne-age-oE-i8-yea~s-±~-reeei~~d-a~ 

~ke-fae±i±~y.-Stleh-offiei-ai-shall-bring--the--person--before 

tne--co~rt--~pon--req~e3t--or--dei±~er--him--to--a-detent±on 

fae±i±ty-de3±gnated-ey-the-eotl~t~ 

t47lll A youth alleged to be in need of care shall be 

placed only in the facilities stated in subsection (1) of 

this section and shall not be d~tained ~laced in a jail or 

other facility intended or used for the detention of adults 

charged with criminal offenses. 

i}_l_ After a probable cause hearing_______,Q__r_ovided for in 

!section 1], a youth alleged to be a delinquent youth may be 

placed~--~~.~ in the facilities describe~--~_n ___ subs~ction P:1 

or[,] in a detention facility{, OR IN A JAIL OR OTHER 

FACILITY FOR THE DETENTION OF ADULTS ONLY IF THE FACILITIES 

IN S_UBS!'fTI()N~i:tL ARE NOT AVAILABLE OR DO NOT PROVIDE 

ADEQUATE SECURITY AND THE DETENTION IS IN AN AREA PHYSICALLY 
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AND VISUALLY_ SEPARATE AND REMOVED FROM THAT OF ADULTS]," 

Section 10. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (1) After a petition has been 

filed, summons shall be served directly to: 

(a) the youth; 

{b} his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) such other persons as the court may direct. 

(2) The summons shall: 

(a) require the parties to whom directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears from any sworn statement presented 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to take him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent or person having legal 
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custody of the youth as set forth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

(5) If any youth is in shelter care or detained under 

any provision of this chapter pending an adjudication, the 

court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

hearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care.~ 

Section 11. Section 41-5-802, MCA, is amended to read: 

11 41-5--802. Shelter care and detention facilities. 

( 1) (a) In all counties the county conwissioners may 

provide, by purchase, lease, or otherwise, a place to be 

known as the youth detention f~cility, which shall not be 

used for the confinement of adult persons charged with 

criminal offenses, where delinquent. youths and youths in 

need of supervision may be detained until final disposition, 

which place shall be maintained by the county as in other 

like cases. 

(b) The judge-ne~~~g-;~~~~d~e~i~n county commissioners 

may appoint such personnel as required, who shall have 

charge of said facility and of the youths detained therein. 
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(c) The compensation of such personnel shall be fixed 

by the co~rt county commissioners, and such compensation and 

the maintaining of such facility shall be paid out of the 

county treasury which may be 

appropriation and federal funds. 

supplemented by state 

(d) The county commi_s_~ioner s _sh~!._!_!>_~~::-:_~4.€' !!?___!_ 

inspection of any county detention facility every 3 months. 

Inspection must in~J~~~_but is not limited to health, fire 

safety, security, rehabilitation ~ams, recreation, 

.t:.!e.~~~~nt of youths 1 and personnel training. 

(e) The judge of the S1~s-~-~-~~t __ ~ou_!:_!t __ ~~':l_r_~ -~2r the 

county shall inspect~detention facility at least once a 

y~ar~ 

(2) (a) Yotlth---eotlrt~---and Counti~~-! ___ ~ti~~! __ or 

nonprofit corporations may provide by purchase, lease, or 

otherwise, a place to be known as a shelter care facility. 

{b) Such facility shall be physically unrestricting 

and may be used to provide shelter care for youth alleged or 

adjudicated delinquent, in need of supervision, or in need 

of care. 

(c) Such facility shall be separate and apart from any 

facility housing adults charged with criminal offenses. 

{d) State appropriations and federal funds may be 

received by the yc~th--eottrt county, cities, or privat~ 

nonprofit corporations for establishment, maintenance, or 
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operation of such facility. 

(e) Such facility shall be furnished in a comfortable 

manner and be as nearly as possible like a family horne. 

(f) Such Eaci 1 i ty may be operated in co~j~n~~i-<?..0.. with 

a youth detention Eaci!i!.Y...:_ 11 

Section 12. Section 7-32-2221, MCA. is amended to 

read: 

''7-32-2221. Segregation of prisoners -- confinement of 

juveniles. (l) Each county jail must contain a sufficient 

number of rooms to allow the sheriff, jail administrator, or 

private party jailer to separately confine classes of 

prisoners as may be necessary to the security and safety of 

those prisoners and the jail. 

(2) Persons who are violent, distucbed, oc inebriated 

must not be kept or put into the same room with other 

prisoners, nor shall male and female prisoners {except 

husband and wife) be kept or put into the same room. 

(3) Juveniles may be confined only under conditions 

that comply with •T-5-396t~t [sections 1 and 2]." 

Section 13. Section 53-30-229, MCA, is amended to 

read: 

"53-30-229. Hearing on alleged violation of aftercare 

agreement -- right to appeal outcome. (l) When it is alleged 

by an aftercare counselor that a youth has violated the 

terms of his aftercare agreement, the youth shall be granted 
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a hea~ing at the site of the alleged violation or in the 

county where the youth is residing or is found within 10 

days after notice has been served on the youth or the youth 

is detained, whichever is earlier. The purpose of the 

hearing is to determine whether the youth committed the 

violation and, if so, whether the violation is of such a 

nature that he should be returned to the juvenile facility 

from which he was released or a different plan for treatment 

should be pursued by the department of institutions. 

{2) The youth, upon advice of an attorney, may waive 

his right to a hearing. 

(3) With regard to this hearing, the youth shall be 

given: 

(a) written notice of the alleged violation of his 

aftercare agreement, including notice of the purpose of the 

hearing; 

{b) disclosure of the evidence against him and the 

facts constituting the alleged violation; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence to controvert the 

evidence against him and to show that there are compelling 

reasons which justify or mitigate the violation; 

{d) opportunity to have the referee subpoena 

witnesses; 

(e) the right to confrunt and cross-examine adverse 
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witnesses; 

(f) the right to be represented by an attorney; 

(g) a record of the hearing; and 

{h) notice that a written statement as to the evidence 

relied upon in reaching the final decision and the reasons 

for the final decision will be provided by the referee. 

(4) The department shall appoint a referee, who shall 

not be an employee of the department, to conduct the 

hearing. In the conduct of the hearing, the department may 

request the county attorney's assistance as necessary. The 

department shall adopt rules necessary to effect a prompt 

and full review. 

(5) If the referee finds, by a preponderance of the 

evidence, that the youth did in fact commit the violation, 

he shall make a recommendation to the department for the 

placement of the youth. In making this recommendation, the 

referee may consider mitigating circumstances. Final 

approval rests with the department and must be made within 

10 days of the referee's reconunendation. 

{6) The youth may appeal from the decision at the 

hearing to the district court of the county in whict1 the 

hearing was held by serving and filing a notice of appeal 

with the court within 10 days of the department's decision. 

The youth may obtain a written transcript of the hearing 

from the department by giving written notice of appeal. The 
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district court, upon receipt of a notice of appeal, shall 

order the department to promptly certify to the court a 

record of all proceedings before the department and shall 

proceed to a prompt hearing on the appeal based upon the 

record on appeal. The decision of the depdrtment shall not 

be altered except for abuse of discretion or manifest 

injustice. 

(7} Pending the hearing on a violation and pending the 

department's decision, a youth may not be detained except 

when his detention or care is required to protect the person 

or property of the youth or of others or he may abscond or 

be removed from the co~nunity. Procedures for taking into 

custody and detention of a youth charged with violation of 

his aftercare agreement shall be as provided in 41-3-1111~ 

[section 1}, [secti~~ and 41-5-306. 

(8) If the decision is made to return the youth to the 

institution from which he was released and the youth appeals 

18 that decision .. he shall await the outcome of the appeal at 

19 

20 

such institution." 

NEW SECTION. Section 14. Codification instructions. 

21 (1) Sections 1 through 3 are intended to be codified as an 

22 integral part of Title 41, chapter 5, part 3, and the 

23 provisions of Title 41, chapter 5, part 3, apply to sections 

24 1 through 3. 

25 12) Sections 4 and 5 are intended to be codified as an 
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integral part of Title 41, chapter S, part 8, and the 

provisions of Title 41, chapter 5, part 8, apply to sections 

4 and 5. 

NEW SECTION. Section 15. Coordination instruction. If 

both this act and Bill No. (LC 38) are passed and 

approved, then the rulemaking authority delegated to the 

department of institutions in (section 5] is transferred to 

the department of family services. 

NEW SECTION. SECTION 16. EFFECTIVE DATES 

TERMINATION DATE. (1) EXCEPT AS PROVIDED IN SHBSE€~~8N 

SUBSECTIONS (2) AND (3), SECTIONS 1 THROUGH 13 ARE EFFECTIVE 

OCTOBER 1, 1987. 

(2) THE BRACKETED LANGUAGE IN SUBSECTION (5) OF 

SECTION (1) IS EFFECTIVE JUL~ 1, 1989. 

(3) THE BRACKETED_ ~ANGU~GE_ IN SUBSECTION llL__Qf 

SECTION 9 TERMINATES JUL~ 1, 1989. 

-End-
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