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BILL NO.=%9%

INTRODUCED BY

BY REQUEST &F THE JUVENILE JUSTICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING PROCEDURES FOR
YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A
YOUTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION
PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING:
ALLOWING RELEASE OF A YOUTH ON BAIL;:; ALLOWING ESTABLISHMENT
OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF
INSTITUTIONS RULEMAKING AUTHORITY; AND AMENDING SECTIONS
7-32-2221, 41-5-1031, 41-5-303, 41-5-305, 41-5-30&6, 41-5-%502,
41-5-802, AND %3-30-229, MCA."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Hearing for probable cause --
detention. (1) A youth who has been taken intc custody may
not be held longer than 24 hours, excluding weekends and
legal holidays, unless a hearing has been held by the court
to determine whether there ig probable cause to believe he
is a delinquent youth or a youth in need of supervision.

(2) At the probable cause hearing, the court shall
inform the youth of his constitutional rights and his rights
under this chapter.

(3} A& parent, guardian, or 1legal custodian of the
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youth may be held in contempt of court for failing to be
present at the probable cause hearing, unless he:

(a) cannot be located through diligent efforts of the
investigating peace cofficer or peace cfficers; or

{b) is excused by the court for good cause,

(4) At the probable cause hearing, the court may
appoint a guardian ad litem as provided in 41-5-512.

{5) If the court determines that there 1is probable
cause to believe the youth is delinquent or is a youth in
need of supervision and if the youth meets the criteria in
41-5-305, the youth may be placed in a shelter care facility
or detention facility as provided in 41-5-306, but may‘not
be placed in a jail or other facility for adults. If the
court does not £find probable cause, the youth must be
immediately released.

NEW SECTION., Section 2, Placement of vyouth before
probable cause hearing. (1) Before the probable cause
hearing, a youth, except for a youth alleged toc be a youth
in need of care, may be held in a jail or other facility for
adults only if:

(a) the facilities in 41-5-306 are not available or do
not provide adequate security;

{h) the placement is in an area physicaily and
visually separate from those of adults; and

{c) it appears that public safety and protection

INTRODUCED BILL
SES-ARE



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0418/01

reascnably require the youth to be held.

(2) The official in charge of a jail or other facility
for the detention of adult offenders or persoas charged with
a crime shall inform the court immediately if a person who
is or appears to be under the age of 18 years is received at
the facility.

NEW SECTION. Section 3, Bajil. A youth placed in a
detention or shelter care facility may be released cn bail.
The court shall use the provisions of Title 46, chapter 9,
as guidance. In determining the amount of bail, the court
shall consider the financial ability of the parents or legal
custodian of the youth.

NEW SECTION. Section 4. Regional detention facility.
(1) A regional detention facility may be established and
maintained through cooperation or by c¢ooperative agreement
of more than ane county or city.

{2} Each regional detention facility must be licensed
by the department of institutions.

(3) The county determined by the court as the
residence of the youth is responsible for the cost of the
detention of the youth, including medical expenses incurred
during detention.

(4) Counties receiving detention services must be
biiled monthly for services provided during the preceding

month and may be refused services if bills are not paild
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within 60 days of receipt of a statement.

NEW SECTION. Section 5. Rules. The department of
institutions shall make rules governing the licensing
procedures for regional and county detention facilities.

Section 6. Section 41-5-103, MCA, is amended to read:

"41-5-103. Definitions. For the purposes of the
Montana Youth Court Act, unless otherwise stated the
following definitions apply:

(1) "Aduylt" means an individual who is 18 years of age
or older.

(2) "Agency"™ means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitation of youth.

{3) "Commit" means to transfer to legal custody.

{4) "Court", when used without further gualification,
means the youth court of the district court.

(5) "Foster home" means a private residence approved
by the court Eor placement of a vouth.

(6) "Guardianship” means the status c¢reated and
defined by law between a youth and an adult with the
reciprocal rights, duties, and regponsibilities.

{7) "Judge", when used without further qualification,
means the judge of the youth court.

(8) (a) "Legal custody" means the legal status created

by order of a court of competent jurisdiction that gives a

-
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person the right and duty to:

{i}) have physical custody of the youth;

{ii) determine with whom the youth shall live and for
what period;

(iil) protect, train, and discipline the youth; and

(iv) provide the youth with fcod, shelter, education,
and ordinary medical care.

{b) BAn individual granted 1legal custody of a youth
shall personally exercise his rights and duties as quardian
unless otherwise authorized by the court enteriag the arder.

{(9) "Parent" means the natural or adoptive parent but
does not include a person whose parental rights have been
judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convincing proocf.

(10) "Youth" means an individual who is 1less than 18
years of age without regard tc sex or emancipation.

{11) "Youth court" means the court established pursuant
to this chapter to hear all proceedings in which a youth is
alleged to be a delinquent youth, a youth in need of
supervision, o©or a vyouth in need of care and includes the
youth court, the judge, and probation officers.

(12) "Delinquent youth" means a youth:

(a) who has committed an offense which, 1if committed
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by an adult, would constitute a criminal offense;

{b) who, having been placed on probation as a
delinguent youth or a youth in need of supervision, violates
any condition of his probation.

(13) "Youth in need of supervision” means a youth who
commits an offense prohibited by law which, if committed by
an adult, would not constitute a criminal offense, including
but not limited to a youth who:

(a) wviolates any Montana municipal or state law
regarding use of alcoholiec beverages by minors;

(b} habitually disobeys the reasocpable and lawful
demands of his parents or guardian or is ungovernable and
beyond their control;

(c) being subject to compulsory school attendance, is
habitually truant from school; or

{d} has committed any of the acts of a delinguent
youth but whom the youth court in its discretion chooses to
regard as a youth in need of supervision.

{14) "Youth in need of care" means a youth as defined
in 41-3-102.

(15) "Custodian" means a person other than a parent or
quardian to whom legal custody of the youth has been given
but does not include a person who has only physical custody.

(16) "Necessary parties" include the youth, hisg

parents, guardian, custodian, or spouse.
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(17) "State youth correctional Eacility" means a
residential facility for the rehabilitation of delinguent
youth such as Pine Hills school in Miles City, and Mountain
View schoel in Helena.

(18) "Shelter care" means the temporary substitute care
of youth in physically unrestricting facilities.

{19) "Detention" means the temporary substitute care of
youth in physically restricting facilities.

(20) "Detention facility" means a physically

restricting facility designed to prevent a youth Ffrom

departing at will.

t260%(21) "Restitution" means payments in cash toc the
vietim or with services to the wvictim or the general
community when these payments are made under the
jurisdiction of a youth court proceeding.

t233(22) "Substitute care" means Full-time care of
youth in a residential setting for the purpose of providing
food, shelter, security and safety, guidance, direction, and
if necessary, treatment to youth who are removed from or
without the care and supervision of their parents or
guardian. Nething-in-this-definition—is-intended-to-tnctude
juvenite--correctional--facttities;--evaluation--facititinn;
mental---heatth---faciticies—-and--services;——-and--aftercare
programs-operated-by-the-department-of-insettotionst"

Section 7, Section 41-5~303, MCA, is amended to read:

- -
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"41-5~303, Rights of youth wupon--apprehension taken

into custody. When a youth is detained taken into custody

for investigation or guestioning upon a matter which could
result in a petition alleging that the youth being--detained
is either delinquent or in need of supervision, the
following requirements must be met:

{l) The youth shall be immediately and effectively
advised of his constitutional rights and his rights under
this chapter.

(2) The youth may waive such rights under the
following situations:

(a} when the youth is under the age of 12 years, the
parents of the youth may make an effective waiver;

{b) when the youth is over the age of 12 years and the
youth and his parents agree, they may make an effective
waiver; and

{c) when the youth is over the age of 12 years and the
youth and his parents do not agree, the youth may make an
effective waiver only with advice of counsel.

(3) The investigating officer, probation officer, or

person assigned to give notice shall immediately notify the

parents, guardian, or legal custodian of the ycuth that the

youth has been taken into custody, the reasons for taking

the youth into custody, and where the youth is being held.

If the parents, guardian, or legal custodian cannct be found

_a_
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through diligent efforts, a close relative or friend chosen

by the youth must be notified."

Section 8. Section 41-5-305, MCA, is amended to read:
"41-5-305. Detention and shelter care of youth. (1) A

After a probable cause hearing provided for in [section 1],

a youth taken—into-eustedy may not be detained-in-a-jaii-er

other-faciiity-fer-datention-purposes placed in a detention

facility unless:

fa) he has allegedly committed an--aet one of the

following acts which 1f committed by an adult would

constiktute a criminal offenser-and:

taj--the-atieged-act-its-one-of-the-feitowings

{i) criminal homicide as defined in 45-5-101;

(ii) arson as defined in 45-6-103;

(iii) aggravated or felony assault as defined in
45-5-202;

(iv) robbery as defined in 45-5-401;

(v) burglary or aggravated burglary as defined in
45-6-204;

{(vi) sexual intercourse without consent as defined in
45-5-503;

(vili) aggravated kidnapping as defined in 45-5-303;

{vili) possession of explesives as defined in 45-8-3135;

{ix) criminal sale of dangerous drugs for profit as

included in 45-9~101; or
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(x) attempt as defined in 45-4-103 of any ¢of the acts
enumerated in subsections (l)(a)(i) through (l)(a)(ix);

{b} he has escaped from a correctional facility;

{c) he has wviolated a valid court order or an
aftercare agreement; or

(d4) his detention is required to protect persons or

EEOEEItY;

(e) there is good reascon to believe the youth will not

appear for court proceedings as ordered; or

td¥(f) he meets the criteria for detention established

by the youth court in the judicial district with

jurisdiction over the youth.

(2) A youth taken--into-custody may not be aheitered
prior-te-the-hearing-sn-the-petition-except-when placed in a

shelter care facility unless:

{a) the youth and his family need shelter care to
address their problematic situation when it is not possible
for the youth to remain at home;

(b) the youtb needs to be protected from physical or
emotional harm:

(c) the youth needs to be deterred or prevented from
immediate repetition of his troubling behavior;

(d) shelter care is necessary to assess the youth and
his environment;

(e) shelter care is necessary tc provide adequate time

-10~
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for case planning and disposition; or

(£) shelter care is necessary to intervene in a crisis
situation and provide intensive services or attention that
might alleviate the problem and reunite the family."”

Section 9. Section 41-5-306, MCA, is amended to read:

"41-5-306. Place of shelter care or detention. (1} &

After a probable cause hearing provided for in [section 1],

a youth alleged to be a deirinquent-yonth-or youth in need of
supervision may be sheltered placed only in:

(a} a licensed youth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

(c) a licensed youth group home as defined in
41-3-1102,

t2}--A-youth-atiteged-to-ba-a-delinquent--youth-—-may--be
detained--in--a--jati~or-other-facitity-for-the-detention-of
adules-oniy-1£+

tay—-the-facitities-itn-subsection—{ti}-are-noe-avaitabie
er-do-not-provide-adequate-security;

tby~-the—-detention-~is—-in--an--area--physieatty---and
visualtly-separate-and-remeved-from-those-cf-aduits;

tc}--tt-—appears--to-the-satisfaction-of-the-court-thatr
publie~safety-and-protectton-reasonably--require--derencions

and

—-11-
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{d}--the-court-so-orderss

+31--Fhe-offieiat-in-sharge-of-a—-jait-or-other-facitiey
for-the-detention—-of-aduit-offenders-or-persons-charged-with
erime—-shatl-inform-the-court-immedintety-if-a-person-who-is
or-appears-to-be-under-the-age-of-iB-years—-is--received--at
the--facitity-—-Sueh--officiat-shati-bring-the-person-before
the-esurt—-upon--request--or--detiver--him--to--a--detenttien
facttity-designared-by-the-courts

t43(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsecticon (1) of
this section and shall not be detatned placed in a jail or
other Facility intended or used for the detention of adults
charged with criminal offenses.

(3) After a probable cause hearing provided for in

[section 1}, a youth alleged to be a delinguent youth may be

placed only in the facilities described in subsection (1) or

in a detention facility."

Section 10, Section 41-5~502, MCA, is amended to read:

"41-5-502. Summons. (1) After a petition has been
filed, summons shall be served directly to:

{a) the youth;

{b) his parent or parents having actual custody of the
youth or his guardian or custodian, as the case may be; and

{c) such other persons as the court may direct.

{2) The summons shall:

-12-
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(a). require the parties to whom directed to appear
personally before the court at the time fixed by the summons
to answer the allegations of the petition;

{b) advise the parties of their right to counsel under
the Montana Youth Court Act; and

{(c) have attached to it a copy of the petition.

{3) The c¢ourt may endorse upen the summons an order
directing the person cor persons having the physical custody
or control of the youth to bring the youth to the hearing.

(4) IE it appears from any sworn statement presented
te the court that the youth needs to be placed in detention
or shelter care, the judge may endorse on the summons an
order directing the cfficer serving the summons to at once
take the youth inte custedy and to take him to the place of
detention or shelter care designated by the court, subject
to the rights of the youth and parent or person having legal
custody of the youth as set forth in the provisions of the
Montana Youth Court Act relating to detention and shelter
care criteria and postdetention proceedings.

(5) If any youth is in shelter care or detained wunder
any provision of this chapter pending an adjudication, the
court, upon petition of the youth, his parents or guardian,
or his counsel, shall, as soon as practicable, conduct a
hearing in order to determine whether the circumstances of

the case require such detention or shelter care and the form
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the detention or shelter care should take. All mentioned
parties shall be notified of such petition process at the
time of initial detention or shelter care."

Section 11, Section 41-5-802, MCA, is amended to read:

"41-5-802. Shelter care and detention facilities.
(1) {(a) In all counties the county commissioners may
provide, by purchase, lease, or otherwise, a place to be
known as the youth detention facility, which shall not bhe
used for the confinement of adult persons charged with
criminal offenses, where delinguent youths and vyouths 1in
need of supervision may be detained until final disposition,
which place shall be maintained by the county as in cther
like cases.

(b) The qudge-having-jurisdietion county commissioners

may appoint such personnel as required, who shall have
charge of said facility and of the youths detained therein,
{c) The compensation of such personnel shall be fixed

by the esurt county commissioners, and such compensaticn and

the maintaining o©f such facility shall be paid cut of the
county treasury which may be supplemented by state
appropriation and federal funds.

{d) The county commissioners shall provide for

inspection of any county detention facility every 3 months.

Ingpection must include but is not limited to health, fire

safety, security, rehabilitation progranms, recreation,

-14-
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treatment of youths, and personnel training.

(e} The judge of the district youth court for the

county shall ingpect any detention facility at least once a

year.
(2) (a) ¥Youth---eourts--—and Counties, cities, or
nonprafit corporations may provide by purchase, lease, or

otherwise, a place to be known as a shelter care facility.

(b} Such facility shall be physically unrestricting
and may be used to provide shelter care for youth alleged or
adjudicated delinguent, in need of supervision, or in need
of care,

{c) BSuch facility shall be separate and apart from any
facility housing adults charged with criminal offenses.

(d) State appropriations and federal funds may be

received by the yewth--court county, cities, or private

nonprofit corporations for establishment, maintenance, or
cperation of such facility.

(e) Such facility shall be furnished in a comfortable
manner and be as nearly as possible like a family home.

(f) Such facility may be operated in conjunction with

a youth detention facility.”

Section 12. Section 7-32-2221, M{A, is amended to
read:
"7~32-2221. Segregation of prisconers -- confilnement of

juveniles. (1) Each c¢ounty jail must contain a sufficient
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number of rooms to allow the sheriff, jail administrator, or
private party Jjailer to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

(2) Persons who are violent, disturbed, or inebriated
must not be kept or put into the same room with other
prisoners, nor shall male and female prisoners (except
husband and wife) be kept or put intc the same room.

{3) Juveniles may be confined only under conditions

that comply with 4%-5-306t2} [secticons 1 and 2]."

Section 13. Section 53-30-229, MCA, is amended to
read:

“53-30-229, Hearing on alleged viclation of aftercare
agreement -- right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged violation or 1in the
county where the vyouth is residing or is found within 10
days after notice has been served on the youth or the youth
is detained, whichever is earlier. The purpose of the
hearing is to determine whether the youth committed the
violation and, if 80, whether the vioclation is of such a
nature that he should be returned to the juvenile facility
from which he was released or a different plan for treatment

should be pursued by the department of institutions.

-16-
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{2) The youth, upon advice of an attorney, may waive
his right to a hearing.

{3) With regard to this hearing, the youth shall be
given:

(a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing;

tb) disclosure of the evidence against him and the
facts constituting the alleged violation;

(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons which justify or mitigate the viclation;

{d) opportunity to have the referee subpoena
witnesses;

{e} the right to confront and cross-—-examine adverse
Wwitnesses;

(£} the right to be represented by an attorney;

(g} a record of the hearing; and

{h) notice that a written statement as to the evidence
relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appoint a referee, who shall
not be an emplcyee of the department, to conduct the

hearing. In the conduct of the hearing, the department may
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request the county attorney's assistance as necessary. The
department shall adopt rules necessary to effect a prompt
and full review.

(5) IE the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the violatien,
he shall make a reccmmendation to the department for the
placement of the youth., In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation,

{6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
record on appeal. The decision cf the department shall not
be altered except for abuse of discretion or manifest
injustice.

t7) Pending the hearing on & violation and pending the

department’'s decision, a youth may not be detained except

-18-~



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

LC 0418/01

when his detention or care is required to protect the person
or property of the youth or of others or he may abscond or
be removed from the community. Procedures for taking into
custody and detention of a youth charged with violation of
his aftercare agreement shall bhe as provided in 41-3-1111,

[secticn 1], [section 2], and 41-5-306.

(8) If the decision is made to return the youth to the
institution Erom which he was released and the youth appeals
that decision, he shall await the cutccme of the appeal at
such institution.”

NEW SECTIQON. Section l4. Codification instructions.
{l1) Sections 1 through 3 are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 3, apply to sections
1 through 3.

{2) Secticns 4 and S5 are intended to be codified as an
integral part of Title 41, chapter 5, part 8, and the
provisions of Title 41, chapter 5, part 8, apply to sections
4 and 5.

MEW SECTION. Section 15. Coordination instruction. If
both this act and ___ Bill No. __ (LC 38] are passed and
approved, then the rulemaking authority delegated to the
department of institutions in [section 5] is transferred to
the department of family services.

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB226, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:
An act revising .procedures for youth detention; requiring a probable cause hearing after a youth has been taken
into custody; providing detention procedures for a youth before a probable cause hearing; allowing establishment

of regional detention facilities; granting the Department of Institutions rulemaking authority; and amending
sections 7-32-221, 41-5-303, 41-5-305, 41-5-306, 41-5-502, 41-5-802 and 53-30-229, MCA.

ASSUMPTIONS:

1. The Department of Institutions will require an additional .5 FTE to license juvenile detention facilities.
It is likely that no more than four detention facilities will be developed within the biennium. It is
possible that 1.0 FTE could manage a statewide inspection program, even if every county were to develop
detention facilities.

2. The Department of Social and Rehabilitation Services w111 experience increased payments for shelter care at
the current rate of $24.62 per day; the Department does not pay for detention. facilities.
3. During FY86, there were about 200 children held in detention for a maximum of 5 days each, totalling B0O

days possible for shelter care as each youth would remain in detention 1 day for the probable cause hearing.
It is assumed that the department would have to pay shelter care costs equal to 1/2 of the FYB6 total or
400 days of shelter care.

4, A maximum of half of the children will be placed in shelter care instead of being released or going to
other programs or facilities.
5. There will be no fiscal impact on the Judiciary.

FISCAL IMPACT:

Expenditures: FY88/FY89
Current Law Proposed Law Difference
Personal Services $ 0 $ 13,773 $ 13,773
Operating Expenses 0 3,115 3,115
Renefits 0 9,848 9,848
TOTAL $ 0 $ 26,736 $ 26,736

Funding:

General Fund $ 0 $ 26,736 $ 26,736

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
The proposed law could increase county expenditures for inspection of youth detention facilities.

Z Aﬂ(z- DATE < 2// &7 ; DATER <2 -7
DAVID L. TER, GET DIRECTOR RIMARY SPONSOR
Office of Budget d Program Planning

MIKE HALLIGAN

Fiscal Note for SB226, as introduced
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APPROVED BY COMMITTEE
ON JUDICTARY

SENATE BILL NO. 226
INTRODUCED BY HALLIGAN

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING PROCEDURES FOR
YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A
YoUuTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION
PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING;
ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOW;NG ESTABLISHMENT
OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF
INSTITUTIONS RULEMAKING AUTHORITY; ANP AMENDING SECTIONS
7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502,

41-5-802, AND 53-30-229, MCA; AND PROVIDING EFFECTIVE

DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Seotion 1. Hearing for probable cause --

detention. (1) A youth who has been taken into custody may

not be held longer than 24 hours, excluding weekends and
legal holidays, unless a hearing has been held by the court
to determine whether there is probable cause to believe he
is a delinguent youth or a youth in need of supervision.

{2) At the probable cause hearing, the c¢court shall
inform the youth of his constitutional rights and his rights

under this chapter.
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{3) A parent, guardian, or legal custodian of the
youth may be held in contempt of court for failing to be
present at the probable cause hearing, unless he:

(a) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

{b) is excused by the court for good cause.

(4) At the probable cause hearing, the court may
appoint a guardian ad litem as provided in 41-5-512.

{5) If the court determines that there is probable
cause to believe the youth is delinquent or is a youth in
need of supervision and if the youth meets the criteria in
41-5-305, the youth may be placed in a shelter care facility
or detention facility as provided in 41-5-3067 [but may not
be placed in a jéil or cther facility for adults]. If the
court does not Ffind probable cause, the youth must be
immediately released. '

NEW SECTION. Sectioa 2. Placement of youth before
probakle cause hearing. (1) Before the probable cause
hearing, a youth, except for a youth alleged to be a youth
in need of care, may be held in a jail or other facility for
adults only if:

{a) the facilities in 41-5-306 are not available or do
not provide adequate security;

(b) the placement is in an area physically

and

visually separate from those of adults; and

-2- SB 226
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(ec) it appears that public safety and protection
reasonably require the youth to be held.

(2) The official in charge of a jail or other facility
for the detention of adult offenders or persons charged with
a crime shall inform the court immediately if a person who
is or appears to be under the age of 1B years is received at
the facility.

NEW SECTION. Section 3. Bail. A youth placed in a
detention or shelter care facility may be released on bail.
The c¢ourt shall use the provisions of Title 46, chapter 9,
as guidance. In determining the amount of bail, the court
shall consider the financial ability of the parents or legal
custodian of the youth.

NEW SECTION. Section 4, Regional detention facility.
{1) A regional detention facility may be established and
maintained through cooperation or by ccoperative agreement
of more than one county or city.

{2) Each regicnal detention facility must be licensed
by the department of institutions.

(3} The county determined by the court as the
residence of the youth is responsible for the cost of the
detention of the youth, including medical expenses incurred
during detention.

{4) Counties receiving detention services must be

billed monthly for services provided during the preceding

-3- SB 226

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0226/02

month and may be refused services if bills are not paid
within 60 days of receipt cf a statement.

NEW SECTICN. Section 5., Rules. The department of
institutions shall make rules governing the licensing
procedures for regional and county detention facilities.

Section 6. Section 41-5-103, MCA, is amended to read:

"41-5-103, Definitions. For the purposes of the
Montana Youth Court Act, unless otherwise stated the
following definitions apply:

(1) "Adult" means an individual who is 18 years of age
or older.

(2) ‘"agency" means any entity of state or local
government authorized by law to be responsible for the care
or rehabilitétion of youth.

(3) "Commit" means to transfer to legal custody.

{4) "Court", when used without further qualification,
means the youth court of the district court.

(5) "Foster home" means a private residence approved
by the court for placement of a youth.

(6) "Guardianship" means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsihilities.

(7) "Judge", when used without further qualification,
means the judge of the youth court.

{8) (a) "Legal custody" means the legal status created

—4- SB 226
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by order of a court of competent jurisdiction that gives a
person the right and duty to:

(i) have physical custody of the youth;

(ii) determine with whom the youth shall live and for
what period;

{(iii) protect, train, and discipline the youth; and

{iv) provide the vyouth with Ecod, shelter, education,
and ordinary medical care.

{b) An individual granted legal custody of a youth
shall personaily exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order,

($) ™Parent" means the natural or adoptive parent but
does not include a person whose parental rights have bheen
judicially terminated, nor does it include the putative
father of an illegitimate youth unless his paternity is
established by an adjudication or by other clear and
convincing proof.

(l0) "Youth" means an individual who is less than 18
years of age without regard to sex or emancipation.

{11) "Youth court" means the court established pursuant
to this chapter to hear all proceedings in which a youth is
alleged to be a delinquent youth, a youth 1in need of
supervisien, or a youth in need of care and includes the
youth court, the judge, and probation cfficers.

(12) "Delinguent youth" means a yocuth:
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(a} who has committed an offense which, if committed
by an adult, would constitute a criminal offense;

(b) who, having been placed on probation as a
delinquent youth or a youth in need of supervision, violates
any condition of his probation.

(13} "Youth 1Iin need of supervision" means a youth who
commits an offense prohibited by law which, if committed by
an adult, would not coastitute a criminal offense, including
Eut not limited to a youth who:

{a) wviolates any Montana municipal or state law
regarding use of alcochclic beverages by minors;

{b) habitually discbeys the reasonable and lawful
demands o0f his parents or guardian or is ungovernable and
beyond their control;

(c) being subject to compulscry school attendance, is
habitually truant from school; or

(d) has committed any of the acts of a delinguent
youth but whom the youth court in its discretion chooses to
regard as a youth in need of supervision.

(14) "Youth in need of care" means a youth as defined
in 41-3-102,

(15) "Custodian" means a person other than a parent or
guardian to whom legal custody of the youth has been given
but does not include a person who has only physical custody,

(16) "Necessary parties”" include the youth, his
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parents, guardian, custodian, or spouse,

{17) "State youth correctional facility" means a
residential facility for the rehabilitation of delinguent
youth such as Pine Hills school in Miles City, and Mountain
View school in Helena.

(18) "Shelter care" means the temporary substitute care
of youth in physically unrestricting facilities.

{19) "Detention" means the temporary substitute care of
youth in physically restricting facilities.

(20) "Detention facility" means a physically

restricting Ffacility designed to prevent a youth from

departing at will.

t283(21) “Restitution” means payments in cash to the
victim or with services to the victim or the general
community when these payments are made under the
jurisdiction of a youth court proceeding.

féifjgzl “Substitute care" means Ffull-time care of
youth in a residential setting for the purpose of providing
focd, shelter, security and safety, guidance, direction, and
if necessary, treatment to youth who are removed Erom or
without the care and supervision of their parents or
guardian. Nothing-in-this-definition-is-intended-to-inetnde
juvenile--correctionai-—faeitities;—~evatuation——faeititiesy
mentai--health--facititres-—and--services;—--and---aftereare

programﬁ-operated-by-the—department~of—inst§tutionsr NOTHING
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IN THIS DEFINITION IS INTENDED TO INCLUDE JUVENILE

CORRECTIONAL FACILITIES, EVALUATION FACILITIES, MENTAL

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS

OPERATED BY THE DEPARTMENT OF INSTITUTIONS."

Section 7. Section 41-5-303, MCA, is amended te read:
"41-5-303. Rights of youth upon--apprehenston taken

into custody. When a youth is detained taken into custody

for investigation or guestioning upon a matter which could
result in a petition alleging that the youth betng--detained
is either delinquent or in need of supervisicon, the
following requiremanﬁs must be metc;

(1) The you'h shall be immediately and effectively
advised of his constitutional rights and his rights under
this chapter.

{2) The youth may waive such rights under the
following situations:

{a) when the youth is under the age of 12 years, the
parents of the youth may make an effective waiver;

(b) when the youth is over the age of 12 years and the
youth and his parents agree, they may make an effective
waiver; and

(c) when the youth is over the age of 12 years and the
youth and ‘his parents do not agree, the youth may make an
effective walver only with advice of counsel.

{3) The investigating officer, probation officer, or
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person  assigned to give notice shall immediately notify the

parents, guardian, or legal custodian of the youth that the

youth has been taken into custody, the reasons for taking

the youth into custody, and where the youth is being held.

If the parents, gquardian, or legal custodian cannot he found

through diligent efforts, a close relative or friend chosen

by the youth must be notified."

Section 8. Section 41-5-305, MCA, is amended to read:
*41-5-305. Detention and shelter care of youth. (1) A

After a probable cause hearing provided for in [section 1],

a youth taken-into-custedy may not be deeained-in-a-jaiit-er

ecther-factitty-for-detention-purposes placed in a detention

facility unless:
{a) he has allegedly committed an--act one of the

following acts which if committed by an adult would
constitute a criminal offensey-and:

tay-~the-atiteged-act-is-osne-of-the-fottowings

(i) criminal homicide as defined in 45-5-101;

(ii) arson as defined in 45-6-103;

(iil1) aggravated or felony assault as defined 1in
45-5-202;

(iv) robbery as defined in 45-5-401;

(v) burglary or aggravated burglary as defined in
45-6-204;

{(vi) sexual intercourse without consent as defined in
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45—?-503;

(vii) aggravated kidnapping as defined in 45-5-303:

(viii) possession of explesives as defined in 45-8-335;

(ix) criminal sale of dangerous drugs for profit as
included in 45-9-101; or

(x) attempt as defined in 45-4-103 of any of the acts
enumerated in subsections {1l}{a)(i) through {l)ta)(ix);

tb) he has escaped from a correctional facility;

(c) he has violated a wvalid court order or an
aftercare agreement; or

(d) his detention is required to protect persons or
property;

(e} there is good reason to believe the youth will not

appear for court proceedings as ordered; or

tdy(f) he meets the criteria for detention established

by the youth court in the judicial district with

jurisdiction over the youth.

(2} A youth taken--into-custedy may not be sheiterasd
prior-to~the-hearing-on-the-patitien—except-when placed in a

shelter care facility unless:

(a) the youth and his family need shelter care to
address their problematic situation when it is not possible

for the youth to remain at home;

{b) the youth needs to be protected from physical or

emotional harm;
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{c) the youth needs to be deterred or prevented from
immediate repetition of his troubling behavior;

(d) shelter care is necessary to assess the youth and
his environment;

(8) shelter care is necessary to provide adequate time
for case planning and disposition: or

(£) shelter care is necessary to intervene in a crisis
situation and provide intensive services or attention that
might alleviate the problem and reunite the family."

Section 9. Section 41-5-306, MCA, is amended to read:

"41-5-306. Place of shelter care ar detention. (1) A

After a probable cause hearing provided for in [section 1],

4 youth alleged to be a deiinguent-youth-or yeuth in need of
supervision may be sheltered placed only in:

{a) a licensed youth Ffoster home as defined in
41-3-1102;

(b)) a facility operated by a licensed child welfare
agency; or

(c) a licensed youth group home as defined in
41-3-11@2.

fi?——A‘yeuth—aiiegcd—to~be—a—deiinqucnt—fyonth——may——be
detained——in~—n——jai}—cr—other~Eaciiity-fot-the—detention—of
adults-onty-+f+

fuf——the—faciiitiea—in*subsection-fif—ure—not-avaiiabie

er~dc—not-pravide—adequate—security7
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tby--the--detention-—ia--in--an--area--physicatty---and
vispally-separate-and-removed-from—those-af-adules;

tecy--itt--appears--te-the-satisfactton-of-the-court-that
pubtie-safety-and-protection-reasonabiy--require--detention;
and

t+d4+--the-court—-sc-orders:

t3¥-—Fhe-offictat-in-charge-cf-a-jait-or-ather-factiity
for-the-detention-of-adult-affenders-or-persons-charged-with
erime--shati-rnform-the-court-immedtately-if-a-perasn-who-i=
er-appears—to-be-under-the-age-nf-18-years--is--received--—at
the--facititys--Surh--official-shaii-bring-the-person-before
the-court--gpon--r:quest-—-or--detiver--him--to-——a—-detention
facttity-designated-by-the-coure~r

t43(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be detatned placed in a jail or
other facility intended or used for the detention of adults
charged with criminal offenses.

(3) After a probable cause hearing provided for in

[section 1], a youth alleged to be a delinquent youth may be

placed only in the facilities described in subsection (1) or

in a detention facility."

Section 10. Section 41-5-502, MCA, is amended to read:
"41-5-502. Summons. (1) After a petition has been

filed, summons shall be served directly to:
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{a) the youth;

(b) his parent or parents having actual custody of the
youth or his guardian or custodian, as the case may be; and

(¢c) such other persons as the court may direct.

{2) The summons shall:

{a) require the parties to whom directed to appear
personally before the court at the time fixed by the summons
to answer the allegations of the petition;

{by advise the parties of their right to counsel under
the Montana Youth Court Act; and

{c} have attached to it a copy of the petition.

{3) The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the yocuth to the hearing.

(4) If it appears from any sworn statement presented
to the court that the youth needs to be placed in detention
or shelter care, the judge may endorse on the summons an
order directing the officer serving the summons to at once
take the youth into custody and to take him to the place of
detention or shelter care designated by the court, subject
to the rights of the youth and parent or person having legal
custody of the youth as set forth in the provisions of the
Montana Youth Court Act relating to detention and shelter
care criteria and postdetention proceedings.

(5} If any youth is in shelter care or detained under
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any provision of this chapter pending an adjudication, the
court, upon petition of the youth, hislparents or guardian,
or his counsel, 'shall, as soon as practicable, conduct a
hearing in order to determine whether the c¢ircumstances of
the case require such detention or shelter care and the form
the detention or shelter care should take. All mentioned
parties shall be notified of such petition process at the
time of initial detention or shelter care."

Section 11. Section 41-5-802, MCA, is amended to read:

"41-5-802. Shelter care and detention facilities.
(1) {a) In all counties the county commissioners may
provide, by purchase, lease, or otherwise, a place to be
known as the youth detention facility, which shall not be
used for the confinement of adult persons charged with
criminal offenses, where delinquent youths and youths in
need of supervision may be detained until final disposition,
which place shall be maintained by the county as in other
like cases.

[b) The'ﬁudge—having—jurisééction county commissioners

may appoint such personnel as required, who shall have
charge of said facility and of the youths detained therein.
(c) The compensation of such personnel shall be fixed

by the eeurt county commissioners, and such compensation and

the maintaining of such facility shall be paid cut of the

county treasury which may be supplemented by state
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appropriation and federal funds.

{d) The county commissiohers shall provide for

inspection of any county detention facility every 3 months.

Inspection must include but is not limited to health, fire

safety, security, rehabilitation programs, recreation,

treatment of youths, and personnel training.

te} The judge of the district youth court For the

county shall inspect any detention facility at least once a

year.

(2) (a) ¥outh---courts—--and Counties, cities, or

nonprofit corporations may provide by purchase, lease, or
otherwise, a place to be known as a shelter care facility.

(b) Such facility shall be physically unrestricting
and may be used to provide shelter care for youth alleged or
adjudicated delinquent, in need of supervision, or in need
of care.

(¢) Such facility shall be separate and apart Erom any
facility housing adults charged with criminal offenses.

{d) State appropriations and federal funds may be
received by the youth-—ecouret county, cities, or privake
nonprofit corporations for establishment, maintenance, or
operation of such facility.

{e) Such facility shall be furnished in a comfortable
manner and be as nearly as possible like a family hcme.

{f) Such facility may be operated in conjunction_  with
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a youth detention.facility."

Section 12. Section 7-32-2221, MCA, is amended to
read:

n7-.32-2221. Segregation of prisoners -- confinement of
juveniles. (1) Each county jail must contain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party Jjailer to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

(2) Persons who are violent, disturbed, or inebriated
must not be kept put into the same room with other
prisoners, nor shall male and female prisoners {except
husband and wife) be kept or put into the same rcom.

{3) Juveniles may be confined only under conditions

that comply with 43-5-38642} [sections 1 and 2]."

Section 13. Section 53-30-229, MCA, is amended to
read:

"53-30-229. Hearing on alleged violation of aftercare
agreement -- right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged vieclation or in the
county where the youth is residing or is found within 10
days after notice has been served on the youth or the youth

is detained, whichever is earlier. The purpose of the
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hearing is to determine whether the youth committed the
viclation and, if so, whether the violation is of such a
nature that he should be returned to the juvenile facility
ffom which he was released or a different plan for treatment
should be pursued by the department of institutions.

(2) The youth, upon advice of an attorney, may waive
his right to a hearing.

(3) With regard to this hearing, the youth shall be
given:

(a) written notice of the alleged violation of his
afterhare agreement, including notice of the purpose of the
hearing;

(b) disclosure of the evidence against him and the
facts constituting the alleged violation:

{(¢c) opportunity to be heard in person and toc present
witnesses and documentary evidence to controvert ‘the
evidence against him and to show that there are compelling
reasons which justify or mitigate the viclation;

(d) opportunity Lo have the referee subpoena
witnesses;

{e) the right to confront and cross-examine adverse
witnesses;

{f) the right to be represented by an attorney;

(g) a record of the hearing; and

(h) notice that a written statement as to the evidence
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relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appoiht a referee, who shall
not be an employee of the department, to conduct the
hearing. In the cconduct of the hearing, the department may
request the county attorney's asgistance as necessary. The
department shall adopt rules necessary to effect a prompt
and full review.

{s) If the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the violati&n,
he shall make a recommendaticn to the department For the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

{6) The ycuth may appeal from the decision at the
hearing to the district court of the c¢county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district c¢ourt, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall

proceed to a prompt hearing on the appeal based upon the
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record on appeal. The decision of the department shall not
be altered except for abuse of discretion or manifest
injustice.

(7) Pending the hearing cn a violation and pending the
department's decision, a youth may not be detained except
when his detention or care is reguired to protect the person
or property of the youth or of others or he may abscond or
be removed from the community. Procedures for taking into
custody and detention of a youth charged with violation of
his aftercare agreement shall be as provided in 41-3-1111,

{secticon 1], [section 2), and 41-5-306.

{8) If the decision is made to return the youth to the
institution from which he was released and the youth appeals
that decision, he shall await the ocutcome of the appeal at
such institution."

NEW SECTION. Section 14. Codification instructions.
(1) Sections 1 through 3 are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter S, part 3, apply to sections
1 through 3.

(2} Sections 4 and 5 are intended to be codified as an
integral part of Title 41, chapter 5, part 8, and the
provisions of Title 41, chapter 5, part 8, apply to sections
4 and 5.

NEW SECTION. Section 15. Coordination instruction. If
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both this act and Bill No. __ [LC 38] are passed and
approved, then the rulemaking authority delegated to the
department of instjitutions in [section 5] is transferred to
the department of family services.

NEW SECTION. SECTION 16. EFFECTIVE DATES. (1) EXCEPT

AS PROVIDED IN SUBSECTION (2), SECTIONS 1 THROUGH 13 ARE

EFFECTIVE OCTOBER 1, 1987,

{2) THE BRACKETED LANGUAGE IN SUBSECTION (5) OF

SECTION {l) IS EFFECTIVE JULY 1, 1989.

-End-
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STATEMENT OF INTENT

SENATE BILL 226

A statement of intent is required for this bill because
section 5 allows the department of institutions to adopt
rules for the licensing of detention facilities.

Currently, Montana statutes make no provision for the
licensing of juvenile detention facilities. There are
presently two counties in the process of establishing
detention facilities who need assurance that their
facilities will meet minimum established standards on
program operations and environmental conditions.

It is anticipated that the rules developed under this
act will establish minimum standards for juvenile detention
facilities. These standards should govern such matters as
the capacity of the facility, its location, design,
construction, equipment and operation, fire and safety
precautions, medical services, qualifications and number of
personnel, and the quality of services provided to the
juveniles.

The rules should contain a procedure for notifying the
appropriate officials of compliance or deficiencies. If the
facility is found deficient, a procedure for remedying those
deficiencies should be included with specific time

limitations.

ZK ‘llomana legisiativa Councit

SB 0226/si

It is anticipated the state will conduct annual
inspections of each facility and may require written reports
containing such information as the agency may need to set

and enforce its standards.

. THIRD READING
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SENATE BILL NOQ. 226
INTRODUCED BY HALLIGAN

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION

A BI1LL FOR AN ACT ENTITLED: VAN ACT REVISING PROCEDURES FOR
YOUTH DETENTION; REQUIRING A PROBABLE CAUSE HEARING APTER A
YOUTH HAS BEEN TAKEN INTO CUSTODY; PROVIDING DETENTION
PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING;
ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOWING ESTABLISHMENT
OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF
INSTITUTIONS RULEMAKING AUTHORITY; ANP AMENDING SECTIONS
7-32-2221, 41i-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502,

41-5-802, AND S3-30-229, MCA; AND PROVIDING EFFECTIVE

DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1., Hearing for probable cause -~
detention. (1) A youth who has been taken into custody may
not be held longer than 24 hours, excluding weekends and
legal holidays, unless a hearing has been held by the court
to determine whether there is probéble cause to believe he
is a delinguent youth or a youth in need of supervision,

(2) At the probable cause hearing, the court shall
inform the youth of his constitutional rights and his rights

under this chapter.
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(3} A parent, guardian, or legal custodian of the
youth may be held in contempt of court for failing to be
present at the probable cause hearing, unless he:

(a) cannot be located through diligent efforts of the
investigating peace cfficer or peace officers; or

(b} is excused by the court for good cause.

(4) At the probable cause hearing, the court may
appoint a guardian ad litem as provided in 41-5-512.

{5) If the court determines that there is probable
cause to believe the youth is delinguent or is a vyouth in
need of supervision and if the youth meets the criteria in
41-5-305, the ycuth may be placed in a shelter care facility
or detention facility as provided in 41-5-~3067 [but may not
be placed in a jail or other facility for adults]. If the
court does nat ‘find probable cause, the youth must be
immediately released.

NEW SECTION. Section 2. Plzacement of youth before
probable cause hearing. (1) Before the probable cause
hearing, a vyouth, except for a youth alleged to bhe a youth
in need of care, may be held in a jail or other facility for
adults only if:

(a) the facilities in 41-5-306 are not available or do
not provide adequate security;

(k) the placement is in an area physically and

visually separate from those of adults; and
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(c) it appears that public safety and protection
reasonably réquire the youth to be held.

(2} The official in charge of a jail or other facility
for the detention of adult ocffenders or persons charged with
a crime shall inform the court immediately if a person who
is or appears to be under the agye of 18 years 1§ received at
the facility.

NEW SECTION. Section 3. Bail. A ycuth placed in a
detention or shelter care facility may be released on bail.
The court shall use the provisions of Title 46, chapter 9,
as guidance. In determining the amount of bxil, the court
shall consider the financial ability of the parents or leégal
custodian of the youth.

NEW SECTION. Section 4. Regional detention facility.
(1) & regional detention facility mdy be established and
maintained through cooperation or by cooperative agreement
of more than one county or city.

{2) Each regional detentibn facility rust be 1icensed
by the department of institutions.

(3) The county deternined by the court as the
residence of the youth is responsible for the cost of the
detention of the youth, intluding medical expenses incurred
during detéention.

{4) Counties receiving detention services must be

billed monthly £for services provided during the preceding
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month and may be refused services if bills are not paid
within 60 days of receipt of a statement,

NEW SECTION. Section 5. Rules. The department of
institutions shall make rules governing the licensing
procedures for regional and county detention facilities.

Section 6. Section 41-5-103, MCA, is amended to read:

“41-5-103. Definitions. For the purposes of the
Montana Youth Court Act, unless otherwise stated the
following definitions apply:

(1) "Adult" means an individual who is 18 years of age
or older.

[2) "Agency"™ means any entity of state or local
govérnment authorized by law to be responsible for the care
or rehabilitation of youth.

{3) "Commit" means to transfer to legal custody.

(4) "Court", when used without further qualification,
means the youth court of the district court.

{2} "Foster bhome" means a private residence approved
by the court for placement of a youth.

{(6) "Guardianship"™ means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsibilities.

(7} "Judge", when used without further qualification,
means the judge of the youth court.

{B) (a) "Legal custody" means the legal status created

-4~ SB 226
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by order of a court of competent jurisdiction that gives a
person the right and duty to:

{i) have physical custody ¢f the youth;

(ii) determine with whom the youth shall live and for
what period;

{iii) protect, train, and discipline the youth; and

{iv} provide the vyouth with food, shelter, education,
and ordinary medical care,

{b) BAn individual granted legal custody of a youth
shall personally exercise his rights and duties as quardian
unless otherwise authorized by the court entering the order.

(9) "Parent" means the natural or adoptive parent but
does not include a person whose parental rights have been
judicially terminated, nor does it include the putative
father of an illegitimate youth wunless his paternity is
established by an adjudication or by other clear and
convincing proof.

(10) "Youth" means an individual who is less than 18
years of age without regard to sex orF emancipation.

(11) "Youth court" means the court established pursuant
ta this chapter to hear all proceedings in which a youth is
alleged to be a delinguent youth, a youth in need of
supervision, ot a youth in need of care and includes the
youth court, the judge, and probation officers.

(12) "Delinguent youth” means a youth:
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{a) who has comnitted an offense which, if committed
by an adult, would constitute a criminal offense;

(b) who, having been placed on probation as a
delinquent youth or a youth in need of supervision, violates
any condition of his probation.

(13) "Youth in need of supervision" means a youth who
commits an offense prohibited by law which, if committed by
an adult, would not constitute a criminal offense, including
but not limited to a youth who:

{a) violates any Montana municipal or state law
regarding use of alcoholic beverages by minors:

{b) habitually disobeys the reasonable and lawful
demands of his parents or guardian or is ungovernable and
beyond their control;

(¢) being subject to compulsory school attendance, is
habitually truant from scheool; or

(d} has committed any of the acts cf a delinguent
youth but whom the youth court in its discretion chooses to
regard as a youth in need of supervision.

(143 "Youth in need of care" means a youth as defined
in 41-3-102.

(15) "Custodian” means a person other than a parent or
guardian to whom legal custody of the youth has been giveﬁ
but does not include a person who has only physical custody.

{l6) "Necessary parties" include the youth, his
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parents, guardian, custodian, or spouse.

(17) "State youth correctional facility" means a
residential facility for the rehabilitation of delinguent
youth such as Pine Hills schoocl in Miles City, and Mauntain
View school in Helena.

(18) "Shelter care" means the temporary substitute care
of youth in physically unrestricting facilities.

({19) "Detention" means the temporary substitute care of
youth in physically restricting facilities.

{20) "Detention facility" means a physically

restricting facility designed to prevent a youth from

departing at will,
+26}(21) "Restitution" means payments in cash to the

victim or with services to the victim or the general
community when these payments are made under the
jurisdiction of a youth court proceeding.

t2%}(22) "Substitute care” means Ffull-time care of
youth in a residential setting for the purpose of providing
food, shelter, security and safety, guidance, direction, and
if necessary, treatment to youth whe are removed from or
without the care and supervigion of their parents or
guardian. Noth&ng-in—this-definieien—ia—intendadAto—inc;nde
juvenite--correctionai--factitetea;—-evainarion——faciticiess
mentai-—health—-facitities--and--servicea;——-and---aftercare

pregrams-operated-by-the-department-of-¢nstittutions: NOTHING
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IN THIS DEFINITION IS INKTENDED TO INCLUDE JUVENILE

CORRECTIONAL PACILITIES, EVALUATION FACILITIES, MENTAL

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS

OPERATED BY THE DEPARTMENT OF INSTITUTIONS.™

Section 7. Section 41-5-303, MCA, is amended to read:
"41-5~303. Rights of youth wupon--apprehensieon taken

into custody. When a youth is detained taken into custody

for investigation or questioning upon a matter which could
result in a petition alleging that the youth betng--detatined
is either delinquent or in need of supervision, the
following requirements must be met:

(1) The youth shall be immediately and effectively
advised of his constitutional rights and his rights under
this chapter.

(2) The youth may waive such rights under the
following situations:

fa} when the youth is under the age of 12 years, the
parents of the youth may make an effective waiver;

{b) when the youth is over the age of 12 years and the
youth and his parents agree, they may make an effective
waiver; and

[c} when the youth is over the age of 12 years and the
youth and his parents do not agree, the youth may make an
effective waiver only with advice of counsel.

(3) The investigating officer, probation officer, _or

-8- SB 226
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person assigned to give notice shall immediately notify the

parents, guardian, or leqal custodian of the youth that the

youth has been taken into custody, the reasons for taking

the youth into custody, and where the youth is being held.

1f the parents, guardian, or legal custodian cannot be Ffound

through diligent efforts, a close relative or friend chosen

by the youth must be notified."”

Section 8., Secition 41-5-305, MCA, is amended to read:

*41-5-305. Detention and shelter care of youth, (1} &

a youth taken-inte-custedy may not be detained-in-a-jait-or
other—facititcy—for-detention-purposes placed in a detention

facility unless:
(a}) he has allegedly committed an--ace one of the

following acts which if committed by an adult would

constitute a criminal offensey-and:

tay--the-atteged-ackt~-ia-one-of-the-foriowings

(i) criminal homicide as defined in 45-5-101;

[ii) arscn as defined in 45-6—i03:

{iii) aggravated cr felony assault as defined in
45-5-202;

(iv) robbery as defined in 45-5-401;

{v) burglary or aggravated burglary as defined in
45-6-204;

(vi) sexual intercourse without consent as defined in

-9- SB 226

o

[-- B S |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0226/02

45-5-5013;

(vii) aggravated kidnapping as defined in 45-5-13103;

(viil) possession of explosives as defined in 45-8-335;

{ix) criminal sale of dangerous drugs for profit as
included in 45-9-101; or

(x) attempt as defined in 45-4-103 of any of the acts
enumerated in subsections {1}(a)(i) through (l)(a)(ix);

{b) he has escaped from a correctional facility;

{c) he has violated a wvalid court order or an
aftercare agreement; or

(d) his detention is required to protect persons or

property;

(e) there is good reason to believe the youth will not

appear for court proceedings as ordered; or

td}¥{f) he meets the criteria for detention established

by the youth ceourt in the  judicial district with

jurisdiction over the youth.

(2) A youth taken--into-eustedy may not be sheitersd
prior-te-the-hearing-on-the-petition-except-when placed in a

shelter care facility unless:

{a) the youth and his family need shelter care to
address their problematic situation when it is not possible
for the youth to remain at home;

(b} the youth needs to be protected from physical ar

emotional harm;
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(c) the youth needs to be deterred or prevented from
immediate repetition of his troubling behavior;

{d) shelter care is necessary to assess the youth and
his environment;

(e} shelter care is necessary to provide adequate time
for case planning and disposition; or

(f) shelter care is necessary to intergvene in a crisis
situation and provide intensive services or attention that
might alleviate the problem and reunite the family."

Section 9. Section 41-5-306, MCA, is amended to read:

"41~5-306. Place of shelter care or detention. (1) A

After a probable cause hearing provided for in [section 1],

a youth alleged to be a deiingquent-ysduth-or youth in need of
supervision may be shettered placed only in:

fa) a licensed youth Foster home as defined in
41-3-1102;

(b} a facility cperated by a licensed child welfare
agency; or

{c) a licensed youth group home as defined in
41-3-1102.

t2}--A-younth-altieged-teo-be-a-detinguant--youth--may--be
detained--tn-—-a--jati-or-other-facittty-for-the-detention-sof
adults-oniy-if:

tay--thHe-facttittas-in-subsection-tij-are-not-availabie

or-de-not-provide-adequate-asgcuriey;
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thby-~the--detention-~-ta~-in--an—-area—-physicatty---and
vistualty-separate-and-removed-from-those-of-aduttas

tey--te-—appears-—to-the-satisfaction-of-tha-court-that
public-safety-and-protection-reasonably--require--detentions;
and

fd¥~-the-court-sc-orderss

+3f--Fhe-offictal-tn-charge-of-a-jatt-or-ather—facitity
far-the-detention-of-aduit-affendars-or-persons-charged-with
crime--shatt-inform-the-court-immediateiy-tf-a-person-who-is
ar—appears—tu“be—under—the-age-o§~i8~yeara-—is——received-—ab
the--faciltity:—~Such--officrat-shati-bring-the-person-before
the-court—-tpoan--request-—opr——detiver--him--to-—-a--detention
faecttity-designated-by-the—courts

+43(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection (1) of
this section and shall not be detained placed in a jail oz
other facility intended or used for the detention of adults
charged with criminal cffenses.

{3) After a probable cause hearing provided for in

[section 1], a youth alleged to be a delingquent youth may be

placed only in the facilities described in subsectiocn (1) or

in a4 detention facility."”

Section 10. 8Section 41-5-502, MCA, is amended to read:
"41-5~-502. Summons. (1) After a petition has been

filed, summons shall be served directly to:
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(a) the youth;

(b} his parent or parents having actual custody of the
youth or his quardian or custodian, as the case may be; and

{¢) such other perscns as the court may direct.

{2) The summons shall:

{a) require the parties to whom directed to appear
personally before the court at the time fixed by the summons
to answer the allegations of the petition;

(b) advise the parties of their right to counsel under
the Montana Youth Court Act; and

{c) have attached to it a copy of the petition.

{3} The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the youth to the hearing.

(4) 1If it appears from any sSworn statement presented
to the court that the youth needs to be placed in detention
or shelter care, the judge may endorse on the summons an
order directing the officer serving the summons to at once
take the youth into custody and to take him to the place of
detention or shelter care designated by the court, subject
to the rights of the youth and parent or person having legal
custody of the youth as set forth in the provisions of the
Montana Youth Court Act relating to detention and shelter
care criteria and postdetention proceedings.

(5) If any youth is in shelter care or detained under

-13- 5B 226

@ o~ (2}

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0226/02

any provision of this chapter pending an adjudication, the
court, upon petition of the youth, his parents or guardian,
or his counsel, shall, as soon as practicable, conduct a
hearing in order tc determine whether the circumstances of
the case require such detention or shelter care and the form
the detention or shelter care should take. All mentioned
parties shall be notified of such petition process at the
time of initial detention or shelter care."

Section 11. Section 41-5-802, MCA, is amended to read:

"41-5-802, Shelter care and detention facilities.
{1) (a) In all counties the county commissioners may
provide, by purchase, lease, or otherwise, a2 place to be
known as the youth detention facility, which shall not be
used for the confinement of adult persons charged with
criminal offenses, where delinquent youths and youths in
need of supervision may be detained until final disposition,
which place shall be maintained by the county as in other
like cases.

(b) The judge-having-jurisdictisen county commissioners

may appoint such personnel as required, who shall have
charge of said facility and of the youths detained therein.
(¢) The compensation of such personnel shall be fixed

by the eeurt county commissioners, and such compensation and

the maintaining of such facility shall be paid out of the

county treasury which may be supplemented by state
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appropriation and federal funds.

{d) The county commissioners shall provide for

inspection of any county detention facility every 3 months.

Inspection must include but is not limited to health, fire

safety, security, rehabilitation programs, recreation,

treatment of youths, and personnel training.

{e) The judge of the district youth court for the

county shall inspect any detention facility at least once a

year.

(2) (a) Youth-—-courts—---and Countlies, cities, or

nonprofit corporations may provide by purchase, lease, or
otherwise, a place to be known as a shelter care facility.

(b) Such facility shall be physically unrestricting
and may be used to provide shelter care for youth alleged or
adjudicated delinquent, in need of supervision, or in need
of care.

{c) BSuch facility shall be separate and apart from any
facility housing adults charged with criminal offenses.

(d) State appropriations and federal funds may be

received by the yeuth--court county, cities, or private

nonprofit corperations for establishment, maintenance, or
operation of such facility.

{e) Such facility shall be furnished in a comfortable
manner and be as nearly as possible like a family home.

{f) Such facility may be coperated in conjunction with
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a youth detention facility."

Section 12. Section 7-32-2221, MCA, is amended to
read:

"7-32-2221. Segregation of prisoners -- confinement of
juveniles. (1) Each county jail must contain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party jailer to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

{2} Persons who are violent, disturbed, or inebriated
must not be kept or put into the same room with other
priscners, nor shall male and female prisoners (except
husband and wife} be kept or put into the same room.

{3) Juveniles may be confined only under conditjions

that comply with #4%-95-306t2% [sections 1 and 2]."

Section 13. Section 53-30-229, MCA, is amended to
read:

"53-30-229. Hearing on alleged viclation of aftercare
agreement —-- right to appeal outceome. (1) When it is alleged
by an aftercare counselor that a youth has viclated the
terms of his aftercare agreement, the youth shall be granted
a hearing at the site of the alleged violation or in the
county where the youth 1is residing or is found within 10
days after notice has been served on the youth or the youth

is detained, whichever is earlier. The purpose of the
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hearing is to determine whether the youth committed the
vioclation and, if so, whether the violation is of such a
nature that he should be returned to the Jjuvenile facility
from which he was released or a different plan for treatment
should be pursued by the department of institutions.

(2) The youth, upon advice of an attorney, may waive
his right to a hearing.

{3) With regard to this hearing, the youth shall be
given:

{a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing;

{b) disclosure of the evidence against him and the
facts constituting the alleged vioclation;

(c) opportunity to be heard in person and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons which justify or mitigate the violation;

{d) opportunity to have the referee subpoena
witnesses;

{e) the right to confront and cross-examine adverse
witnesses;

{£) the right to be represented by an attorney;

(g) a record of the hearing; and

(h) notice that a written statement as to the evidence
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relied upon in reaching the final decision and the reasons
for the final decision will be provided by the referee.

(4) The department shall appoint a referee, who shall
not be an employee of the department, to conduct the
hearing. In the conduct of the hearing, the dJdepartment may
request the county attorney's assistance as necessary. The
department shall adopt rules necessary to effect a prompt
and full review.

(5) If the referee finds, by a preponderance of the
evidence, that the youth did in fact commit the wviolation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating circumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the county in which the
hearing was held by serving and filing a notice of appeal
with the court within 10 days of the department's decision.
The youth may obtain a written transcript of the hearing
from the department by giving written notice of appeal. The
district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall

proceed to a prompt hearing on the appeal based upon the
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record on appeal, The decision of the department shall not
be altered except for abuse of discretion or manifest
injustice.

{7} Pending the hearing on a viclation and pending the
department's decision, a youth may not be detained except
when his detenticon or care is required to protect the perscn
or property of the youth or of others or he may abscond or
be removed £from the community. Procedures for taking into
custody and detention of a youth charged with violation of
his aftercare agreement shall be as provided in 41-3-1111,

[section 1}, [section 2], and 41-5-306.

(8) IEf the decision is made to return the youth to the
institution from which he was released and the youth appeals
that decision, he shall await the outcome of the appeal at
guch institution.”

NEW SECTION. Section 14. Codification instructions.
(1) Sections 1 through 3 are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 3, aﬁply to sections
1 through 3.

(2) Sections 4 and 5 are intended to be codified as an
integral part of Title 41, chapter 5, part 8, and the
provisions of Title 41, chapter 5, part B, apply tc sections
4 and 5.

NEW SECTION. Section 15. Coordination instruction. If
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both this act and Bill No. _ [LC 381 are passed and
approved, then the rulemaking authority delegated to the
department of institutions in [section 5] is transferred to
the department of family services.

NEW SECTION. SECTION 1l6. EFFECTIVE DATES. (1) EXCEPT

AS PROVIDED IN SUBSECTION (2), SECTIONS 1 THROUGH 13 ARE

EFFECTIVE OCTOBER 1, 1987.

{2) THE BRACKETED LANGUAGE 1IN SUBSECTION {(5) OF

SECTION (1) IS EFFECTIVE JULY 1, 1989.

-End-
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SENATE BILL 226

A statement of intent is required for this bill because
section 5 allows the department of institutions tc adopt
rules for the licensing of detention facilities.

Currently, Montana statutes make no provision for the
licensing of juvenile detention facilities. There are
presently two counties in the process of establishing
detention facilities who need assurance that their
facilities will meet minimum established standards on
program operations and environmental conditions.

It is anticipated that the rules developed under this
act will establish minimum standards for juvenile detention
facilities. These standards should govern such matters as
the capacity of the facility, 1its Jocation, design,
construction, Aequipment and operation, fire and safety
precautions, medical services, qualifications and number of
personnel, and the gquality of services provided to the
juveniles.

The rules should contain a procedure for notifying the
appropriate officials of compliance or deficiencies. IE the
fFacility is found deficient, a procedure for remedying those

deficiencies should be included with specific time

Q Mpcitana Legislative Courat

limitations.

SB 0226/si

It is anticipated the state will conduct annual
ingspections of each facility and may require written reports
containing such information as the agency may need to set

and enforce its standards.

REFERENCE BILL
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SENATE BILL NO. 226
INTRODUCED BY HALLIGAN

BY REQUEST OF THE JUVENILE JUSTICE COMMISSION

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING FROCEDURES FOR
YOUTH DPETENTION; REQUIRING A PROBABLE CAUSE HEARING AFTER A
YOUTH HAS BEEN TAKEN INTQO CUSTODY; PROVIDING DETENTION
PROCEDURES FOR A YOUTH BEFORE A PROBABLE CAUSE HEARING;
ALLOWING RELEASE OF A YOUTH ON BAIL; ALLOWING ESTABLISHMENT
OF REGIONAL DETENTION FACILITIES; GRANTING THE DEPARTMENT OF
INSTITUTIONS RULEMAKING AUTHORITY; ANP AMENDING SECTIONS
7-32-2221, 41-5-103, 41-5-303, 41-5-305, 41-5-306, 41-5-502,

41-5-802, AND 53-30-229, MCA; AND PROVIDING EFFECTIVE DATES

AND A TERMINATION DATE FOR A PORTION OF THE ACT."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MOKTANA:

NEW SECTIQON. Section 1. Hearing for prcbable cause —-
detencion. (1) A youth who has been taken into custody may
not be held longer than 24 hours, excluding weekends and
legal holidays, unless a hearing has been held by-the court
to determine whether there is probable cause to believe he
is a delinquent youth or a youth in need of supervision.

(2) At the probable cause hearing, the court shall
inform the youth of his constltutional rights and his rights

under this chapter,
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(3) A parent, guardian, or legal custcdian of the
youth may be held in contempt of court for failing to be
present at the probable cause hearing, unless he:

(a) cannot be located through diligent efforts of the
investigating peace officer or peace officers; or

tby is excused by the court for goed cause,

(4) At the probable cause hearing, the court may
appoint a guardian ad litem as provided in 41-5-512.

(5) If the court determines that there is probable
cause to believe the youth is delinguent or is a youth in
need of supervision and if the youth meets the criteria in
41-5-~305, the youth may be placed in a shelter care facility
or detention facility as provided in 41-5-3067 [but may not
be placed in a jail or other facility for adults). If the
court does not find probable cause, the youth must be
immediately released.

NEW SECTION. Section 2. Placement of youth before
probable cause hearing. {1} Before the probable cause
hearing, a youth, except for a youth alleged to be a youth
in need of care, may be held in a jail or other facility for
adults only if:

{a) the facilities in 41-5-306 are not available or do
not provide adeguate security;

(by the placement 1s in an area physically and

visually separate from those of adults; and
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(c} it appears that public safety and protection
reascnably require the youth to be held.

(2) The official in charge of a jail or other Eacility
for the detention of adult offenders or persons charged with
a crime shall inform the court immediately if a person who
is or appears to be under the age of 18 years is received at
the facility.

NEW SECTION. Section 3. Bail. A youth placed in a
detention or shelter care facility may be released on bail.
The court shall use the provisions of Title 46, chapter 9,
as guidance. In determining the amount of baii, the court
shall consider the financial ability of the YOUTH AND THE
parents or legal custodian of the youth.

NEW SECTION. Section 4. Regional detention facility.
(1} A regional detention facility may be established and
maintained through cooperation or by cooperative agreement
of more than one county or city.

{2) Each regional detention Facility must be licensed
by the department of institutions.

{3) The county determined by the court as the
residence of the vyouth is responsible for the cost of the
detention of the youth, including medical expenses incurred
during detention.

{4) Counties receiving detention services must be

billed monthly for services provided during the preceding
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month and may be refused services if bills are not paid
within 60 days of receipt of a statement.

NEW SECTION. Sectien 5. Rules. The department of
institutions shall make rtules governing the licensing
procedures for regional and county detention facilities.

Section 6. Section 41-5-103, MCA, is amended to read:

“41-5-103. Definitions. For the purposes of the
Montana Youth Court Act, unless otherwise stated the

following definitions apply:

(1) "Adult" means an individual who is 18 years of aqge
or older.
{2) “"Agency" means any entity of state or local

government authorized by law to be responsible for the care
or rehabilitation of youth.

{3) “Commit" means to transfer to legal custody.

{4) "Court", when used without further qualification,
means the youth court of the district court.

{5) “Foster home" means a private residence approved
by the court for placement of a youth.

(6) "Guardianship" means the status created and
defined by law between a youth and an adult with the
reciprocal rights, duties, and responsibilities.

{7) "Judge", when used without further qualification,
means the judge of the youth court.

{8) ({a) "Legal custody" means the legal status created

-4 SB 226
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by order of a court of competent jurisdiction that gives a
person the right and duty to:

{i} have physical custody of the youth;

(ii} determine with whom the youth shall live and for
what period;

(iii} protect, train, and discipline the youth; and

{iv)} provide the youth with food, shelter, education,
and ordinary medical care.

{b) An individual granted 1legal custody of a youth
shall personally exercise his rights and duties as guardian
unless otherwise authorized by the court entering the order.

(9) "Parent" means the natural or adoptive parent but
does not include a person whose parental rights have been
judicially terminated, nor dees it include the putative
father of an illegitimate youth wunless his paternity is
established by an adjudication or by other clear and
convincing proof,

(10) "Youth" means an individual who is less than 18
years of age without regard to sex or emancipation.

(11) "Youth court" means the cgourt established pursuant
to this c¢hapter to hear all proceedings in which a youth is
alleged to be a delinquent youth, a youth in need of
supervision, or a youth in need of care and includes the
youth court, the judge, and probation officers.

{12) "Delinquent youth" means a youth:

. SB 226

(= TR+ NS S - T ]

10
11
12
13
14
15
lé
17
18
19
20
21
22
23
24

25

SB 0226/04
{a) who has committed an offense which, if committed

by an adult, would constitute a criminal offense;
(b) who, having been placed on probation as a

delinguent youth or a youth in need of supervision, viclates
any cendition of his probation.

{l3) "Youth in need of superviéion" medans a youth who
commits an offense prohibited by law which, if committed by
an adult, would not constitute a criminal offense, in¢luding
but not limited to a youth wha:

(a) wviolates any Montana municipal or state law
regarding use of alcoholic beverages by minors;

(b} habitually disobeys the reasonable and lawful
demands of his parents or gquardian or is ungovernable and
beyond their control;

{c) being subject tec compulsory school attendance, is
habitually truant from scheool: or

(d) bhas committed any of the acts of a delinquent
youth but whom the youth court in its discretion chosses to
regard as a youth in need of supecrvision.

{14) "Youth in need of care" means a youth as defined
in 41-3-102.

(15) "Custodian" means a person other than a parent or
guardian to whom legal custody of the youth has been given
but does not include a person who has anly physical custody.

(16) "Necessary parties” include the youth, his
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parents, guardian, custodian, or spouse.

(17) "State youth «correctional taciiity" means a
residential facility for the rehabilitation of delinguent
youth such as Pine Hills school in Miles City, and Mountain
View school in Helena.

{18) "Shelter care" means the temporary substitute care
of youth in physically unrestricting facilities.

(19) "Detention” means the temporary substitute care of
youth in physically restricting facilities.

{20) "Detention Facility" means a physically

restricting facility designed to prevent a vouth from

departing at will,

t28)(21]) "Restitution" means payments in cash to the
victim or with services to the wvictim or the general
community when these payments are made under the
jurisdiction of a youth court proceeding.

t2+3(22) “"Substitute care" means full-time care of
youth in a residential setting for the purpose cf providing
food, shelter, security and safety, guidance, direction, and
if necessary, treatment to youth who are removed from or
without the care and supervision of their parents or
guardian. Nothing-in-this-definition-ia-intended-co-incitude
javenitte—-correctionat--facttities;——evaluation -facititiesas
mentat-——heaith---facitities--and-—-servicear-—and--aftercare

programa-aperated-by-the-department-of-institutionas NOTHING
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IN THIS DEFINITION IS INTENDED TO INCLUDE JUVENILE

CORRECTIONAL  FACILITIES, EVALUATION FACILITIES, MENTAL

HEALTH FACILITIES AND SERVICES, AND AFTERCARE PROGRAMS

OPERATED BY THE DEPARTMENT OF INSTITUTIONS."

Section 7. Section 41-5-303, MCA, is amended to read:
"41-%-303. Rights of youth upon--apprehensien taken

into custody. When a youth is detained taken into custeody

for investigation or gquestioning upon a matter which could
result in a petition alleging that the youth being-detained
is either delinguent or in need of supervision, the
following requirements must be met:

(1) The youth shall be immediately and effectively
advised of his constitutional rights and his rights under
this chapter.

{2) The youth may waive such rights under the
following situations:

{({a) when the youth ls under the age of 12 years, the
parents of the youth may make an effective waiver;

(b) when the youth is over the age of 12 years and the
youth and his parents agree, they may make an effective
waiver; and

(c) when the youth is over the age of 12 years and the
youth and his parents do not agree, the youth may make an
effective waiver only with advice of counsel.

{3) The investigating officer, probation officer, or

-8~ sB 226
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persan aasigned to give notice shall immediately notify the

parents, guardian, or legal custodian of the youth that the

youth has been taken into custody, the reasons for taking

the youth into custody, and where the youth is being held.

If the parents, guardian, or legal custodian cannot be found

through diligent efforts, a close relative or friend chosen

by the youth must be notified."”

Section B. Section 41-5-305%, MCA, is amended to read:
"41-5-309. Detention and shelter care cf youth. (1) A

After a probable cause hearing provided for in [sec¢tion 1},

a youth eaken-intoe-custody may not be detained-im-a-jati--or

other-—faciltity-for-detention-purposes placed in a detention

facility unless:
(a) he has allegedly committed an--act one of the

following acts which if committed by an adult would

constitute a criminal offensey-and:

tat—-the-atteged-act-is-osne—ocf-the-fotiewing:

(i) criminal homicide as defined in 45-5-101;

(ii) arson as defined in 45-6-103;

(iii) aggravated or felony assault as defined in
45-5-202;

(iv) robbery as defined in 45-5-401;

(v) burglary or aggravated burglary as defined in
45-6-204;

(vl) sexual intercourse without consent as defined in
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45-5-503;

{vii) aggravated kidnapping as defined in 45-5-303;

{viii) possession of explosives as defined in 45-8-335;

(ix) criminal sale of dangerous drugs for profit as
included in 45-9-101; or

{(x) attempt as defined in 49-4-103 of any of the acts
enumerated in subsections (1)(a)(i) through (l)(a){ix);

(b) he has escaped from a correctional facility;

(c) he has wviolated a wvalid court order or an

aftercare agreement; or

(d} his detention is required to protect persons or

property;

(e} there is good reason to believe the youth will not

appear for court proceedings as ordered; or

td¥(E) he meets the criteria for detention established

by the youth  court in the judicial district with

jurisdiction over the youth.

{2) A youth taken-into-custedy may not be shaltered
pricr-to-the-hearing-cn-the-petition-except-when placed in a
shelter care facility unless:

(a) the vyouth and his family need shelter care to
address their problematic situation when it is not possible
for the youth to remain at home;

(b) the youth needs to be protected from physical or

emoticonal harm;
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[c) the youth needs to be deterred or prevented from
immediate repetition of his troubling behavior;

{d) shelter care is necessary to assess the youth and
his environment;

(e) shelter care is necessary to provide adequate time
for case planning and disposition; or

(f) shelter care is necessary to intervene in a crisis
situation and provide intensive services or attention that
might alleviate the problem and reunite the family."

Section 9. Section 41-5-306, MCA, is amended Lo read:

"41-5-306. Place of shelter care or detention. (1) A

After a probable cause hearing provided for in [section 1],

a youth alleged to be a detinguent-youth-or youth in need of
supervision may be sheitered placed only in:

(a) a licensed vyouth foster home as defined in
41-3-1102;

(b) a facility operated by a licensed child welfare
agency; or

{c) a 1licensed youth group home as defined in
41-3-1102.

t2}--A--youth--aiteged--to-be-a-detinquent-youth-may be
detained-in-a-jati-or-other—facitity-for-—the—-datention—-of
mdutts-onty-if:

taj--the-factiittes-in-subsection-fiy-are-not-avaiiabte

or-do-not-previde-adequate-security;
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thi--the-—-detention-—-te-—itn——-an——-area--phystecaiiy--and
visualtly-separate-and-removed-frem-thoss-of-aduits;

tci--tt-appears-to-the-satisfaction-of-the--court--that
pubtic--safety--and-protection-reasonabiry-require-detentions
and

tdy--the-court-ac-crderss

t3r-—-Fhe-offictat-in-charge-of-a-jatrt-or-other-facility
for-the-datention-of-adult-ocffenders—or-persons-charged-with
crime-shati-inform-the-court-immedratety-tf-a-person-whe--is
or--appears--to--be-under-the-age-of-if-years-ia-received-at
the-faeitiky:-Seeh-cffictal-shali-bring-—-the--person--before
the-—court--upon--requeat--or--detiver--him--to--a-detention
facttity-destgnated-by~the-conre~

t4¥(2) A youth alleged to be in need of care shall be
placed only in the facilities stated in subsection {1} of
this section and shall not be detained placed in a Jjail or
other facility intended or used for the detention of adults
charged with criminal offenses,

(3) After a probable cause hearing provided for in

{section 1], a youth alleged to be a delinquent youth may be

placed only in the facilities described in subsection {1}

or{,] in a detention facility[, OR IN A JAIL OR OTHER

FPACILITY POR THE DETENTION OF ADULTS ONLY IF THE FACILITIES

IN SUBSECTION (1) ARE NOT AVAILABLE OR DO NOT PROVIDE

ADEQUATE SECURITY AND THE DETENTION IS IN AN AREA PHYSICALLY
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AND VISUALLY SEPARATE AND REMOVED FROM THAT OF ADULTS]."

Section 10. Section 41-5-502, MCA, is amended to read:

"41-5-502. Summons. (1) After a petition has been
filed, summons shall be served directly to:

(a) the youth;

{b} his parent or parents having actual custody of the
youth or his guardian or custedian, as the case may be; and

{c) such other persons as the court may direct.

(2) The summons shall:

(a) require the parties to whom directed to appear
personally before the court at the time fixed by the summens
to answer the allegaticons of the petition;

(b) advise the parties of their right to counsel under
the Montana Youth Court Act; and

[c) have attached to it a copy of the petition.

(3) The court may endorse upon the summons an order
directing the person or persons having the physical custody
or control of the youth to bring the youth to the hearing.

{(4) If it appears from any sworn statement presented
to the court that the youth needs to be placed in detention
or shelter care, the Jjudge may endorse on the summons an
order directing the cfficer serving the summons to at once
take the youth into custody and tc take him to the place of
detention or shelter care designated by the court, subject

to the rights of the youth and parent or person having legal
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custody.of the youth as set forth in the provisiona of the
Montana Youth Court Act relating to detention and shelter
care criteria and postdetention proceedings.

{5) If any youth is in shelter care or detained under
any provision of this chapter pending an adjudication, the
court, upon petition of the youth, his parents or guardian,
or his counsel, shall, as soon as practicable, conduct a
hearing in order to determine whether the circumstances of
the case reguire such detention or shelter care and the form
the detention or shelter care should take. All mentiocned
parties shall be notified of such petition process at the
time of initial detention or shelter care."

Section 11. Section 41-5-802, MCA, is amended toc read:

"41-5-~802. Shelter care and detention facilities.
(1) (ay In all counties the county commissioners may
provide, by purchase, lease, or otherwise, a place to be
known as the youth detention facility, which shall not be
used for the confinement of adult perscns charged with
criminal offenses, where delinguent youths and youths in
need of supervision may be detained until final disposition,
which place shall be maintained by the county as in other
like cases,

(b) The judge-having-juriadietton county commissioners

may appoint such personnel as reqguired, who shall have

charge of saild facility and of the youths detained therein.
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(c) The compensation of such personnel shall be £fixed

by the gonrt county commissioners, and such compensation and

the maintaining of such facility shall be paid out of the
county treasury which may be supplemented by state
appropriation and federal funds.

(éd) The county commissioners shall provide for

inspection of any county detention facility every 3 months.

Inspection must include but is not limited to health, fire

safety, security, rehabilitation programs, recreation,

treatment of youths, and personnel training.

{e) The judge of the district youth court for the

county shall inspect any detention Efacility at least once a

year. .

{2) (a) ¥outh---econrts---and Counties, cities, or

nonprofit corporations may provide by purchase, lease, or
otherwise, a place to be known as a shelter care facility.

{b) Such facility shall be physically unrestricting
and may be used to provide shelter care for youth alleged or
adjudicated delinquent, in need of supervision, or in need
of care.

{c) Such facility shall be separate and apart from any
facility housing adults charged with criminal offenses.

(d) State appropriations and federal funds may be

received by the youth--ceurt county, cities, or private

nonprofit corporations for establishment, maintenance, or
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operation of such facility.
{e) Such facility shall be furnished in a comfortable
manner and be as nearly as possible like a family home.

(£) Such Facility may be operated in conjunction with

a youth detention faciliey.™

Section 12. Section 7-32-2221, MCA, 1is amended to
read:

"7-32~2221. Segregation of prisonertrs -- confinement of
juveniles. (1} Each county jail must contain a sufficient
number of rooms to allow the sheriff, jail administrator, or
private party ijailer to separately confine classes of
prisoners as may be necessary to the security and safety of
those prisoners and the jail.

{2) Persons who are violent, disturbed, or inebriated
must not be kept or put into the same room with other
prisoners, nor shall male and female prisoners (except
husband and wife) be kept or put into the same room.

{3) Juveniles may be confined only under conditions

that comply with 4%¥-5-386{2} [sections 1 and 2]."

Section 13. Section 53-30-229, MCA, 1is amended to
read:

"53-30-229. Hearing on alleged viclation of aftercare
agreement —- right to appeal outcome. (1) When it is alleged
by an aftercare counselor that a youth has violated the

terms of his aftercare agreement, the youth shall be granted

-16- 5B 226



10
11
12
13
14
15
16
17
18
19
20
21
22
23
23

25

SB 0226/04

a hearing at the site cf the alleged viclation or 1in the
county where the youth is residing or is found within 10
days after notice has been served on the youth or the vyouth
is detained, whichever 1is earlier. The purpose of the
hearing is to determine whether the youth committed the
viclation and, 1if so, whether the violation is ¢f such a
nature that he should be returned to the Jjuvenile facility
from which he was released or a different plan for treatment
should be pursued by the department of institutions.

{2) The youth, upon advice of an attorney, may waive
his right to a hearing.

{3) With regard to this hearing, the youth shall be
given:

(a) written notice of the alleged violation of his
aftercare agreement, including notice of the purpose of the
hearing;

{b) disclosure of the evidence against him and the
facts constituting the alleged viclation;

(c} opportunity to be heard in perscon and to present
witnesses and documentary evidence to controvert the
evidence against him and to show that there are compelling
reasons which justify or mitigate the violation;

{d) opportunity to have the referee subpoena
witnesses;

(e} the right to confront and cross-examine adverse
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witnesses;

(£) the right to be represented by an attorney;

(g} a record of the hearing; and

({h) notice that a written statement as to the evidence
relied upon 1in reaching the final decision and the reasons
for the final decisicn will be provided by the referee.

(4) The department shall appoint a referee, who shall
not be an employee of the department, to conduct the
hearing. In the conduct of the hearing, the department may
request the county attorney's assistance as necessary. The
department shall adopt rules necessary to effect a prompt
and fulil review.

{(5) If the referee €finds, by a preponderance of the
evidence, that the youth did in fact commit the viclation,
he shall make a recommendation to the department for the
placement of the youth. In making this recommendation, the
referee may consider mitigating vcircumstances. Final
approval rests with the department and must be made within
10 days of the referee's recommendation.

(6) The youth may appeal from the decision at the
hearing to the district court of the cocunty in which the
hearing was held by serving and Eiling a notice of appeal
with the court within 10 days of the department's decision.
The vyouth may ohtain a written transcript of the hearing

from the department by giving written notice of appeal. The
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district court, upon receipt of a notice of appeal, shall
order the department to promptly certify to the court a
record of all proceedings before the department and shall
proceed to a prompt hearing on the appeal based upon the
recerd on appeal. The decision of the department shall not
be altered except Cfor abuse of discretion or manifest
injustice.

{7} Pending the hearing on a violation and pending the
department's decision, a youth may not be detained except
when his detention or care is required to protect the person
or property of the youth or of others or he may abscond or
be removed from the community. Procedures for taking inta
custody and detention of a youth charged with violation of
his aftercare agreement shall be as provided in 41-3-1111,

[section 1], [section 2], and 41-5-306.

(8) 1If the decision is made to return the youth to the
institution from which he was released and the youth appeals
that decision, he shall await the cutcome of the appeal at
such institution.™

NEW SECTION. Section 14, Codification instructions.
(1} Sections 1 through 3 are intended to be codified as an
integral part of Title 41, chapter 5, part 3, and the
provisions of Title 41, chapter 5, part 3, apply to sections
1 through 3.

(2} Sections 4 and 5 are intended to be codified as an

-19- SB 226

10
11
12
13
14
15

16

SB 0226/04

integral part of Title 41, chapter 5, part 8, and the
provisions of Title 41, chapter 5, part B, apply to sections
4 and §.

NEW SECTION. Section 15. Coordination instruction., If
both this act and Bill No. ___ ([LC 38] are passed and
approved, then the rulemaking authority delegated to the
department of institutions in [section 5] is transferred to

the department of family services.

NEW SECTION., SECTION 16, EFFECTIVE DATES ==

TERMINATION DATE. {1) EXCEPT AS PROVIDED TN SHBSEEPION

SUBSECTIONS (2) ANE {3), SECTIONS 1 THROUGH 13 ARE EFFECTIVE

QCTOBER 1, 1987.

{2) THE BRACKETED LANGUAGE TN SUBSECTION (5) OF

SECTION (1) 15 EFFECTIVE JULY 1, 1989.

(3) THE BRACKETED LANGUAGE IN SUBSECTION (3) OF

SECTION 9 TERMINATES JULY 1, 1989.

-End-
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