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~..q'fBILL NO. ~ 
/ ~h___:_., INTRODUCED BY 

BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE SECURITIES 

LAWS TO SIMPLIFY AND CLARIFY THEIR ENFORCEMENT WITH RESPECT 

TO COMMODITY INVESTMENT CONTRACTS AND COMMODITY OPTIONS; AND 

AMENDING SECTIONS 30-10-103 AND 30-10-105, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-103, MCA, is amended to read: 

"30-10-103. Definitions. When used in parts 1 through 

3 of this chapter, unless the context requires otherwise, 

the following definitions apply: 

(1) ''Commissioner" means securities commissioner of 

this state. 

( 2) "Salesman.. means any individual other than a 

broker-dealer who represents a broker-dealer or issuer in 

effecting or attempting to effect sales of securities. A 

partner, officer, or director of a broker-dealer or issuer 

is a salesman only if he otherwise comes within this 

definition. .. Salesman'' does not include an individual who 

represents an issuer in: 

{a) effecting a trdnsaction in a security exempted by 

subsections (1), ( 2). ( 3). ( 9). ( 10). (ll), or (12) of 

~""" "9""''"" '""""' 
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30-10-104; 

(b) effecting transactions exempted by 30-10-105; or 

(c) effecting transactions with existing employees, 

partners, or directors of the issuer if no commission or 

other remuneration is paid or given directly or indirectly 

for soliciting any person in this state. 

( 3) "Broker-dealer" means any person engaged in the 

business of effecting transactions in securities for the 

account of others or for his own account. "Broker-dealer" 

does not include: 

(a) a salesman, issuer, bank, savings institution, 

trust company, or insurance company; or 

(b) a person who has no place of business in this 

state if he effects transactions in this stdte exclusively 

with or through the issuers of the securities involved in 

the transactions, other broker-dealers, or banks, savings 

institUtlOns, trust companies, insurance companies, 

investment companies as defined in the Investment Company 

Act of 1940, pension or profit-sharing trusts, or other 

financial institutions or institutional buyers, whether 

acting for themselves or as trustee. 

(4) ''Registered broker-dealer'' means a broker-dealer 

registered pursuant to 30-10-201. 

0 __ ) __ ( ~L:_c~_Jmmod it y '' means~ except us otherwise 

s~cified by rule or order of the commissioner: 

-2-
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(i) any agricultural,~~! or livestock product or 

byproduct; 

(ii) any metal or mineral, including a pre~~ous metal, 

or any gem or gem ~tone, whether characteri~ed as precious, 

se~iprecious, or otherwise; 

( iiil____~ny fuel, whether liquid, gaseous, or ~therwise; 

(iv) foreign currency; and 

(v) all other good~, articles, products, or items of 

any kind. 

(b) Commodity does not include: 

(i) a numismatic coin with a fair market value at 

least 15% higher than the value of the metal it~contains; 

{ii) real property or any timber, agricultural, or 

livestock product grown 

offered and sold by the 

propert-y; _c.!~ 

or raised on real property and 

owner or lessee of such real 

(iii) any work of art offered or ~old by an art dealer 

~-!?J.)c auction or ~ffered or sold through a private sale 

by the owner. 

(6) "Commodity Exchange Act" means the federal statute 

of that name as amended on the effective date of this 

subsection. 

(7) "Commodity futures trading commission" means the 

independent regulatory agency established_~~ ~ongress to 

administer the Commodity Exchange Act. 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1048/01 

(8) (a) "Conunodity investment contract" means -~ 

account, agreement, or contract for the purchase or sale, 

primarily for speculation or investment __.12_!:1-~~ses and not for 

use or consumpt_~_?_f! ___ t?y the offeree or purchaser, of one or 

more commodities, whether for immediate or subsequent 

delivery or whether delivery is intended by th~ parties, and 

whether chara~~terized as a cash contract, deferred shipment 

or deferred delivery co~tract, forward contract, futures 

contract, installment or margin cant ract, leve_~_ag~ contract, 

or other~ise. Any commodity investment contract offered or 

sold, in the absence of evidence to the contrary, is 

presumed to be offered or sold for spe~~~~~i~~ or investment 

purposes~-

(b) A commodiSL investment contract does not include a 

contract or agreement that re_g_~_;_~-~~~--- and __ U_fl_?er which the 

purchaser receives, within 28 calendar days after the 

payment in good funds of any portion of the purchase price, 

physical delivery of the total amount of each commodity to 

be purchased under the contract or agreeme0-~.·-

(9) (a) "Commodity option" means~ account, 

agreement, or contract giving a party to the account, 

agreement, or contract the right but not the obligation to 

purchase or se_!} one or more commodities or one or more 

commodity contracts, whether characterized as dn option, 

privilege, indemnity, bid, _o~fer.!. ___ ~-~-'!!~.! .. ___ ~9:~ance 

-4-
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guaranty, decline guaranty, or otherwise. 

(b) The~term does not include an option traded on a 

national securities exchange registered with the U.S. 

securities and exchange commission. 

t5ti.!_QJ_ "Guaranteed" means guaranteed as to payment of 

principal, interest, or dividends. 

t6t!l__U "Investment adviser" means any person who, for 

compensation, engages in the business of advising others, 

either directly or through publications or writings, as to 

the value of securities or as to the advisability of 

investing in, purchasing, or selling securities or who, for 

compensation and as a part of a regular business, issues or 

promulgates analyses or reports concerning securities. 

"Investment adviser'1 does not include: 

(a) a bank, savings institution, trust company, or 

insuLance company; 

(b) a lawyer, accountant, engineer, or teacher whos.e 

performance of these services is solely incidental to the 

practice of his profession; 

(c) a broker-dealeL; 

(d) a publisher of any bona fide newspaper, news 

magazine, or business or financial publication of general, 

regular, and paid circulation; 

(e) a person whose dclvice, analyses, or reports relate 

only to securities exempted by 30-10-104(1); 
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(f) a person who has no place of business in this 

state if his only clients in this state are other investment 

adviseLs, broker-dealers, banks, savings institutions, trust 

companies, insurance companies, investment companies as 

defined in the Investment Company Act of 1940, pension or 

profit-shaLing trusts, or other financial institutions or 

institutional buyers, whether acting for themselves or as 

trustees; or 

(g) such other persons not within the intent of this 

subsection tSt l!ll as the commissioner may by Lule or order 

designate. 

t~t~ "Issuer" means any peLson who issues or 

proposes to issue any security, except that with Lespect to 

certificates of deposit, voting-trust certificates, or 

collateral-trust certificates or with respect to 

certificates of interest or shares in an Ltnincorporated 

investment trust not having a board of diLectors (or persons 

perfoLming similar functions) or of the fixed, restricted 

management, or unit type, the term ''issuer'' means the person 

or persons performing the acts and assuming the duties of 

depositor or manager pursuant to the provisions of the trust 

or other agreement or instrument under which the security is 

i~sued. 

t6tl...!.ll_ "Nonissuer" means not d.ir·ectly or indirectly 

for the benefit of the issuer. 
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t9t_i__!_!l_ "Person", for the purpose of parts 1 through 3 

of this chapter, means an individual, a corporation, a 

partnership, an association, a joint-stock company, a trust 

where the interests of the beneficiaries are evidenced by a 

security, an unincorporated organization, a government, or a 

political subdivision of a government. 

( 15) "Precious metal" means the _ _fo_!_!_o~in9...!__.!:_l!__coin, 

bullion, or other form: 

(a) silver; 

(b) gold; 

(c} platinum; 

(d) palladium; 

(e) copper; and 

(f) such other items as the commissioner may by rule 

or order specify. 

ti6tl.!.§J_ (d) ''Sale" or "sell'• includes every contract 

of sale of, contract to sell, or disposition of a security 

or interest in a security for value. 

(b) ''Offer'' or ''offer to sell" includes every attempt 

or offer to dispose of or solicitation of an offer to buy a 

security or interest in a security for value. 

(c) Any security given or delivered with or as a bonus 

on account of any purchase of securities or any other thing 

is considered to constitute part of the subject of the 

purchase and to have been offered and sold for value. A 
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purported gift of assessable stock is considered to involve 

an offer and sale. Every sale or offer of a warrant or right 

to purchase or subscribe to another security of the same or 

another issuerr as well as every sale or offer of a security 

which gives the holder a present or future right or 

privilege to convert into another security of the same or 

another issuer, is considered to include an offer of the 

other security. 

f-ll=t.11:21_ "Securities Act of 1933", "Securities Exchange 

Act of 1934", "Public Utility Holding Company Act of 1935", 

and "Investment Company Act of 1940" mean the federal 

statutes of those names as amended before or after July 1, 

1961. 

tT~tl.__l!U_ "Security" means any note; stock; 

stock; bond; commodity investment contract; 

treasury 

commod i .t._.y 

option; debenture; evidence of indebtedness; certificate of 

interest or participation in any profit-sharing agreement; 

collateral-trust certificate; preorganization certificate or 

subscription; transferable shares; investment contract; 

voting-trust certificate; certificate of deposit for a 

security; certificate of interest or participation in an 

oil, gas, or mining title or lease or in payments out of 

production under such a title or lease; or, in general, any 

interest or instrument commonly known as a security or any 

certificate of interest or participation in, temporary or 

-8-
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for, guarantee of, or 

of the purchase any warrant or right to subscribe to 

foregoing. "Security" does not include any insurance or 

endowment policy or annuity contract under which an 

insurance company promises to pay a sum of money either in a 

lump sum or periodically for life or some other specified 

period. 

tt3ti!21 "State" means any state, territory, 0[ 

possession of the United States, as well as the District of 

Columbia and Puerto Rico.'' 

Section 2. Section 30-10-105, MCA, is amended to read: 

11 ]0-10-105. Exempt transactions. Except as in this 

section expressly provided, 30-10-201 through 30-10-207 

shall not apply to any of the following transactions: 

(l) any nonissuer isolated transaction, whether 

effected through a broker-dealer or not; 

(2) (a) any nonissuer distribution of an outstanding 

security by a broker-dealer registered pursuant to 30-10-201 

if: 

(i) quotations for the securities to be offered or 

sold (or the securities issuable upon exercise of any 

warrant or right to purchase or subscribe to such 

securities) are reported by the automated quotations system 

operated by the national associdtion of securities dealers, 

inc., (NASDAQ) or by any other quotation system approved by 
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the commissioner by rule; or 

(ii) the security has a fixed maturity or a fixed 

interest or dividend provision and there has been no default 

during the current fiscal year or within the 3 preceding 

fiscal years, or during the existence of the issuer and any 

predecessors if less than 3 years, in the payment of 

principal, interest, or dividends on the security. 

{b) The commissioner may by order deny or revoke the 

exemption specified in subsection (2)(a) with respect to a 

specific security. Upon the entry of such an order, the 

commissioner shall promptly notify all registered 

broker-dealers that it has been entered and of the reasons 

therefor and that within 15 days of the receipt of a written 

request the matter will be set down for hearing. If no 

hearing is 

corrun~ssioner, 

requested and 

the order 

none is ordered by the 

will remain in effect until it is 

modified or vacated by the commissioner. If a hearing is 

requested or ordered, the commissioner, after notice of and 

opportunity for hearing to all interested persons, may 

modify or vacate the order or extend it until final 

determination. No order under this subsection may operate 

retroactively. No person may be considered to have violated 

parts l through 3 of this chdpter by reason of any offer or 

sale effected atter the entry of an order under th1s 

subsection if he sustains the burden of proof that he did 

-10-
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not know and in the exercise of reasonable care could not 

have known of the order. 

(3) any nonissuer transaction effected by or through a 

registered broker-dealer pursuant to an unsolicited order or 

offer to buy, but the commissioner may require that the 

customer acknowledge upon a specified form that the sale was 

unsolicited and that a signed copy of each form be preserved 

by the broker-dealer for a specified period; 

(4) any transaction between the issuer or other person 

on whose behalf the offering is made and an underwriter or 

among underwriters; 

(5) any transaction by an executor, administrator, 

sheriff, marshal, receiver, trustee in bankruptcy, guardian, 

or conservator in the performance of his official duties as 

such; 

(6) any transaction executed by a bona fide pledgee 

without any purpose of evading parts 1 through 3 of this 

chapter; 

(7) any offer or sale to a bank, savings institution, 

trust company, insurance company, investment company as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trust, or other financial institution or 

institutional buyer, or to a broker-dealer, whether the 

purchaser 

capacityi 

is acting for itself or 1n some fiduciary 
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(8) {a} any transaction pursuant to an offer made in 

this state directed by the offeror to not more than 10 

persons (other than those designated in subsection (7)) 

during any period of 12 consecutive months, if: 

(i) the seller reasonably believes that all the buyers 

are purchasing for investment; and 

(ii) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

buyer; provided, however, that a commission may be paid to a 

registered broker-dealer if the securities involved are 

registered with the United States 

commission under the federal 

amended. 

securities and exchange 

Securities Act of 1933, as 

(b) For the purpose of the exemption provided for in 

subsection (8)(a), an offer to sell is made in this state, 

whether or not the offeror or any of the offerees is then 

present in this state, if the offer either originates from 

this state or is directed by the offeror to this state and 

received at the place to which it is directed (or at any 

post office in this state in the case of a mailed offer). 

(9) any offer or sale of a preorganization certificate 

or subscription if: 

(a) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

subscriber; 

-12-
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(b) the number of subscribers does not exceed 10; and 

(c) no payment is made by any subscriber; 

(10) any transaction pursuant to an offer to existing 

security holders of the issuer, including persons who at the 

time of the transaction are holders of convertible 

securities, nontransferable warrants, or transferable 

warrants exercisable within not more than 90 days of their 

issuance, if: 

(a) no commission or other remuneration (other than a 

standby commission) is paid or given directly or indirectly 

for soliciting any security holder in this state: or 

(b) the issuer first files a notice specifying the 

terms of the offer and the commissioner does not by order 

disallow either (a) or (b) of this subsection; 

(11) any offer (but not a sale) of a security for which 

registration statements have been filed under both parts 1 

through 3 of this chapter and the Sec11rities Act of 1933 if 

no stop order or refusal order is in effect and no public 

proceeding or examination looking toward such an order is 

pending under either law; 

(12) any offer (but not a sale) of a security for which 

a registration statement has been filed under parts l 

through 3 of this chapter and the commissioner in his 

d1scretiun does not disallow the offer in writinq w1thin 10 

days of such filing; 
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(13) the issuance of any stock dividend, whether the 

corporation distributing the dividend is the issuer of the 

stock or not, if nothing of value is given by stockholders 

for the distribution other than the surrender of a right to 

a cash dividend where the stockholder can elect to take a 

dividend in cash or stock; 

(14) any transaction incident to a right of conversion 

or a statutory or judicially approved reclassification, 

recapitalization, reorganization, quasi-reorganization, 

stock split, reverse stock split, merger, consolidation, or 

sale of assets; 

{15) any transaction in compliance with such rules as 

the commissioner in his discretion may adopt to serve the 

purposes of 30-10-102; er 

(16) any transaction pursuant to the Montana Capital 

Company Act, Title 90, chapter 8, provided that a Montana 

capital company must first file all disclosure documents, 

along with a consent to service of process, with the state 

securities commissioner. The commissioner may not charge a 

fee for the filing or deposit. 

{17) the sale of a commodity_ investment contract traded 

on a commodities exch¥lnge recognized by tt"!_':' commissione-r at 

the time of sale; 

i__!_?_) transaction _!!!ithin the exclu __ si\/_!"~i.sdic_!__~_on of 

the commodity futures trading comm~§?ion~~~~ted under 

-14-



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

the Commodity Exchange Act; 

(19) a transaction that: 

LC 1048/01 

(a) involves the purchase of one or more precious 

metals; and 

{b) r~uires, -~nd under which the purchaser receives 

withi~__Z __ calendar days after paymen_~. in good funds of any 

portion of the purchase price, physical delivery of the 

quantity of the precious metals purchased. For the purposes 

of th!_:> subsection, physical delivery_ is considered to have 

occurred if, within the 7-day period, the guaQ__~-~ 

precious metals, whether in specifically segregated or 

fungi_ble bulk, purchased by sucb_eayment is delivered into 

the possession of _a depository (other than the s~}ler-) that: 

{i) (A) is a fina~cial institution (meaning a _ _!?_~0-~ 

~avings institution, or trust company organized under or 

supervised pursuant to the laws of the Unite~ States or of 

this state); 

(B) is a depository~- the warehouse receipts of which 

are recognized far delivery purposes for any commodity on a 

20 contract market designated by the commodity futures trading 

21 commission; or 

22 (C) is a storage facility licensed by the United 

23 States or any agen9y of the United States; ~~~ 

24 (ii) issues, and the purchaser receives, a certificate, 

25 document of title, confirmation, or other instrument 
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evidencing that such quantity of precious metals has been 

delivered to the de_££?3itQ_Q"_~_!.1_c! __ i_s __ ~~-~~g __ a!!~-~!1-_l __ c;~_!._i __ ..:!_l;l~ 

to be held on the purchaser's behalf, free and clear of all 

liens and encumbrances other than: 

(A) liens of the purchaser; 

(B) tax liens; 

(C) liens agreed to by the purchaser; or 

(D) 1 iens of the d~_E_?_~~-tory _ _t~ ___ f_~es __ ~!!d expenses that 

previously have been disclosed to the purchaser. 

(20) a transaction involving a commodity investment 

contract sole~~etween persons engaged in £E?~cin...9..! 

processing, using commercially, or handling as merchants 

each commodity subject to the contract or any byproduct ot 

the cq~~~!-~.Y~" 

NEW SECTION. Section 3. Extension of authority. Any 

existing authority of the securities commissioner to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In.' compliance with a written request, there is hereby submitted a Fiscal· Note .for SB202 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to amend the Securities Laws to simplify and clarify their enforcement with respect to commodity Investment 
Contracts and Commodity Options. 

ASSUMPTIONS: 
1. No additional revenue is expected. 
2. No additional expenditures anticipated. 

FISCAL IMPACT: 
None. 

{ Y::?-A \JV '-A -¢ y. DATE If ~ CJ I CS ~ 

Fiscal Note for SB202, as introduced. 
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APPROVED BY COHH. ON 
BUSINESS & INDUSTRY 

~ -ef BILL NO • .?4:J.:t! 
~tf...._:_.., 

BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE SECURITIES 

LAWS TO SIMPLIFY AND CLARIFY THEIR ENFORCEMENT WITH RESPECT 

TO COMMODITY INVESTMENT CONTRACTS AND COMMODITY OPTIONS; AND 

AMENDING SECTIONS 30-10-103 AND 30-10-105, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAllA: 

Section 1. Section 30-10-103~ MCA, is amended to read: 

"30-10-103. Definitions. When used in parts 1 through 

3 of this chapter, unless the context requires otherwise, 

the following definitions apply: 

(l) "Commissioner" means securities commissioner of 

this state. 

{2) "Salesman" means any individual other than a 

broker-dealer who represents a broker-dealer or issuer in 

effecting or attempting to effect sales of securities. A 

partner, officer, or director of a broker-dealer or issuer 

is a salesman only if he otherwise comes within this 

definition. "Salesman" does not include an individual who 

represents an issuer in: 

(a) effecting a transaction in a security exempted by 

subsections (1), ( 2)' I 3), 191, I 10 I, Ill), or (12) of 

~--· ........ , .. '""'"" 
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30-10-104; 

(b) effecting transactions exempted by 30-10-105; or 

(c) effecting transactions with existing employees, 

partners, or directors of the issuer if no commission or 

other remuneration is paid or given directly or indirectly 

for soliciting any person in this state. 

(3) ''Broker-dealer'' means any person engaged in the 

business of effecting tranRactions in securities for the 

account of others or for his own account, "Broker-dealer" 

does not include: 

(a) a salesman, issuer, bank, savings institution, 

trust company, or insurance company; or 

(b) a person who has no place of business in this 

state if he effects transactions in this state exclusively 

with or through the issuers of the securities involved in 

the transactions, other broker-dealers, or banks, savings 

institutions, trust companies, 1nsura.nce companies, 

investment companies as defined in the Investment Company 

Act of 1940, pension or profit-sharing trusts, or other 

financial institutions or institutional buyers, whether 

acting for themselves or as trustee. 

(4) ''Registered broker-dealer'' means a broker-dealer 

registered pursuant tu 30-10-201. 

_{_2) (a) "Corrunodity" me-:tns, except d~ utherwi::le 

specified by rule~! ~rder of the co~issioner: 

-2- SECOND READING 
.S/.J ·,). CJ ;J. 



2 

1 

4 

~ 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1048/01 

iil__any agricultural, 9£ain, or livestock product or 

~uct: 

.i.iil__~ny meta_! or mineral, including a preciou::2 metal, 

or any gem or gem stone, whether characterized as precious, 

semiprecious, or ot~erwise; 

(iii) any fuel, whether liq~id, gaseous, or other~ise; 

(iv) toreign currency; and 

(v) al~ other go~ds, articl~s, products, or items of 

any ki!:l~ 

_w__ Commodity does not include: 

(i) a numismatic co1n with a fair market value at 

least 15%_ higher than the value of the metal it co~tains; 

ll!~~~ property or any timber, 99ricultural~~ 

livestock product grown or raised on real property and 

offered and sold by the owner ~ lessee of such real 

EE..2.12~ .. f~£ 

llii_) __ ~rk of art o~fered or ~old by an ~rt dealer 

at public auction or offered or sold through a private sale 

~-~.!'...:_ 

~~~~ommodity Exchange A~?t" means th~_ federal statute 

of that name as amended on the effective date of this 

subsection. 

(7) "Corrunodity futu~es trading commission" means the 

independ~!1t regul_~~ory agency establ ish~~-____£0...!!__9!_ess to 

a~minister the Commodi~y Exchange Act~ 
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(8) (a) "Conunodity investment contract" means any 

account, agreement, or contract for the purchase or sal~~ 

primarily for speculation or investme0__~poses E:nd not for 

use or consumption by the offeree or purchaser, of one or 

more commodities, whether tor immediate or subsequent 

delivery or whether _deliver~_ intended by __ the parties, and 

wh_ether charac_;terized as_a cash contr?-ct, deferred shipment 

or deferred deliv~ry contract, forward ~ontract, fu~~ 

contract, in~_~allment or_ margin contract, le-verage contract, 

or ot~erwise-. Any commodity investment c~~tract offered or -----

sold, in the absence of evide!lce~-~~ contrary, is 

presumed to be offered or s~_.!_d fo£__~~-ul-_dtion or investmen_~ 

~es: 

(b) A commodity investment contr~- does not include a 

contract or agreement that reg__u_~~-~02_ __ L!__E1der which the 

purchaser !eceives, within __lL_calendar days -~fte-r the 

payment in good fu __ nds of any_____£_ort1on of th~ purchase price, 

physical delivery of t_!Je total af!!ount of each ~ommodity -~o 

be purchased un4er the- contract or agreement. 

(9) (a) "Commodity option" means any _____ a~!_, 

agreement, or contract g_~~~rty to the account, 

agre-ement, or contract the right but not the obligation_~ 

sell one or more commodities or one or more ----------2_!-1_ rchase or 

commodity contracts, whether characteri~d--~-~-~--SJ~q~ 

privilege, indemnity, bid, offer, ~--c~_!lL__adv~~-c~ 
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guaranty, decline guaranty, or otherwise. 

(b) The term do~_~_not __ il'.!_'=-~~-~~--~-option _ __!~_?.-~~ ~n --~ 

national securities exchange registered with the U.S. 

securities and exchange commission. 

t5t_L!_QJ__ "Guaranteed" means guaranteed as to payment of 

principal, interest, or dividends. 

t6tl!...!..l "Investment adviser" means any person who1 ->r 

compensation, engages in the business of advising others, 

either directly or through publications or writings, as to 

the value of securities or as to the advisability of 

investing in, purchasing, or selling securities or who, for 

compensation and as a part of a regular business, issues or 

promulgates analyses or reports concerning 

"Investment adviser'' do~s not include: 

(a) a bank, savings 

insurance company; 

institution, trust 

securities. 

company, or 

(b) a lawyer, accountant, engineer, or teacher whose 

perforn~nce of these services is solely incidental 

practiC@ of his profession; 

a broker-dealer; 

to the 

(C) 

(d) a publisher of any bona fide newspaper, news 

magazine, or business or financial publication of general, 

regular, and paid circulation; 

(e) d person whose advice, dnalyses, or report~ relate 

only to securities exempted by 30-10-104(1); 
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(f) a person who has no place of business in this 

state if his only clients in this state are other investment 

advisers, broker-dealers, banks, savings institutions, trust 

companies, insurance companies, investment companies as 

defined in the Investment Compdny Act of 1940, pension or 

profit-sharing trusts, or other financial institutions or 

institutional buyers, whether acting for themselves or ciS 

trustees; or 

(g) such other persons not within the intent of this 

subsection t5t _l_!l.-_! as the commissioner may by rule oc order· 

designate. 

t'til.?J. "Issuer" 

proposes to issue any 

means 

security, 

any person who issues 

ex~ept that with respect 

certificates of deposit, voting-trust certificates, 

certificates or with respect 

or 

to 

or 

to collateral-trust 

certificates of interest ur shares in an unincorporated 

investment trust not having a board of directors (or per~ons 

performing similar functions) or of the fixed, restricted 

management, or unit type, the term ''issuer'' means the person 

or persor1s performing the acts and assuming the duties of 

depositor or manager pursuant to the provisions ot the trust 

or other agreement or instrument under which the security is 

issued. 

tBtl..!.ll "Nonissuer" mewns not directly l·;r 

for the benefit of the issuer. 
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t9t ..L!__il "Person", for the purpose of parts 1 through 3 

of this chapter, means an individual, a corporation, a 

partnership, an association, a joint-stock company, a trust 

where lhe interests of the beneticiaries dre evidenced by a 

security, an unincorporated organization, 

political subdivision of a government. 

a governmenL, or ~ 

(15) .. Precious metal" means the fo~luwing, in c~~~ 

bul~ion, or other form: 

~ silver; 

(b) gold; 

J..s=L platinum; 

(d) palladium; 

(e) copper; and 

~~ch other i~ems as the commissioner may by rule 

or order specif~ 

t-%8t1.!.§..1 (a) "Sale" or "sell" inc1udeo,; every contract 

of sale of, contract to sell, or disposition of a security 

or interest in a security for value. 

(b) "Offer'' or ~offer to sell'' includes every attempt 

or offer to dispose of or solicitation of an offer to buy a 

security or interest in a security for value. 

(c) Any security given or delivered with or as a bonus 

on account of any purchase of securities or any other thing 

is considered to constitutti part of the subject of che 

purchase and to have been offered and sold for value. A 
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purported gift of assessable stock is considerPd to involve 

an offer and sale. Every sale or offer of a warrant or right 

to purchase or subscribe to another security of the same ur 

another issuer, as well ~s every sale or offer of a security 

which gives 

privilege to 

the holder a present or future right 

convert into another security of the same 

or 

or 

another issuer, is considered to include an offer of 

other security. 

the 

tii:ti_l_?) "Securities Act of 1933", "Securilie~ Exchange 

Act of 1934", "Public Utility Holding Company Act of 193':>", 

and "Investment Company Act uf 1940'' mean the fedf>ral 

~tatutes of those names as amended before or after July 1, 

1961. 

t-lrt~l "Security" means any note; stock; treasury 

stock; bond; ~smu~_odity~estm~ contract~f!!!!J_SJ_d~_~_y_ 

option; debenture; evidence of indebtedness; certificate of 

interest or participation in any profit-sharing agreement; 

collateral-trust certificate; preorganization certificate or 

subscript ion; transferable shares; investment contract; 

voting-trust certificate; certificate of deposit for a 

security; certificate of interest or participation in an 

oil, gas, or mining title or lease or in payments out of 

production under such a title or lease; or, in ger1eral, any 

interest or instrument commonly known as a security or dny 

certificate of interest or participation in, temporary or 
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interim certificate for, receipt for 1 guarantee of, or 

warrant or right to subscribe to or purchase any of the 

foregoing. ''Security'' does not include any insurance or 

endowment policy or annuity contract under which an 

insurance company promises to pay a sum of money either in a 

lump sum or periodically for life or some other specified 

period. 

tt-3t(l9) "State" means any state, territory, or 

possession of the United States, as well as the District of 

Columbia and Puerto Rico.'' 

Section 2. Section 30-10-105, MCA, is amended to read: 

"30-10-105. Exempt transactions. Except as 

through 

in this 

section expressly provided, 30-10-201 30-10-207 

shall not apply to any of the following transactions: 

( 1) any nonissuer isolated transaction, whether 

effected through a broker-dealer or not; 

{2) (a) any nonissuer distribution of an outstanding 

security by a broker-dealer registered pursudnt to 30-10-201 

if: 

(i) quotations for the securities to be offered or 

sold (or the securities issuable upon exercise of any 

warrant or right to purchase or subscribe to such 

sect1rities) are reported by the automated quotations system 

operated by the rtational association of securities dealers, 

inc., {NASDAQ) or by any other quotation system approved by 
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the commissioner by rule: or 

(ii) the security has a fixed maturity or a fixed 

interest or dividend provision and there has been no default 

during the current fiscal year or within the 3 preceding 

fiscal years, or during the existence of the 

predecessors if less than 3 years, in 

issuer and any 

the payment of 

principal, interest, or dividends on the security. 

(b) The commissioner may by order deny or revoke the 

exemption specified in subsection (2)(a) with respect to a 

specific security. Upon the entry of such an 

commissioner shall promptly notify all 

broker-dealers that it has been entered and of 

order, the 

registered 

the reasons 

therefor and that within 15 days of the receipt of a written 

request the matter will be set down for hearing. lf no 

hearing is requested and none 15 ordered by the 

conmli3sioner, the order will remain in effect until it is 

mod1tied or vacated by the commissioner. If a hearing is 

requested or ordered, the commissioner, after notice of and 

opportunity for hearing to all interested persons, may 

modify or vacate the order or extend it until final 

determination. No order under this subsection may operate 

retroactively. No person may be considered to have violated 

parts l through 1 of this chapter by reason ot any offer or 

sale effected dfter the entry of an ~rder under this 

subsection if he sustains the burden of proof that he did 

-10-
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not know and in the exercise of reasonable care could not 

have known of the order. 

(3) any nonissuer transaction effected by or through a 

registered broker-dealer pursuant to ctn unsolicited order or 

offer to buy, but the commissioner may requ1re that the 

customer acknowledge upon a specified torm that the sale was 

unsolicited and that a signed copy of eact1 form bP preserved 

by the broker-dealer for a specified period; 

(4) any transaction between the issuer or other person 

on whose behalf the offering is made and an underwriter or 

among underwriters; 

( 5) any lransaction by dO executor, administrator, 

sheriff, marshal, receiver, trustee in bankruptcy, guardian, 

or conservato~ in the performance of his official duties as 

such; 

(6) any transaction executed by a bona fide pledgee 

without any purpose of evading parts l through 3 of this 

chapte~; 

(7) any offer or sale to a bank, savings institution, 

trust company, insurance company, investment company as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trust, 

institutional buyer, or 

purchaser 

capacity; 

is acling 

or 

to 

for 

other financial institution or 

a broker-deQler, whether the 

itself or 1n some fiduciary 
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(8) {a} any transaction pursuant to an offe~ made in 

this state directed by the offeror to not more than 10 

persons (other than those designated in subsection I 7 l l 

during any period of 12 consecutive months, if: 

(i) the seller reasonably believes that all the buyers 

are purchasing for i11vestment; and 

(ii) no commission or other remuneration is paid or 

given directly or indirectly for solicitiny any prospPctive 

buyer; provided, however, 

registered broker-dealer 

that a commission may be pa1d to a 

if the securities involved are 

registered with the United States securities and exchange 

commission under the federal Securities Act of 1933, as 

amended. 

(b) For the purpose of the exemption provided for ln 

subsection (8) (a), an offer to sell is made 1n this state, 

whether or not the offeror or cloy of the offerees is then 

present in this state, if the offer either originates from 

this state or is directed by the offeror to this state and 

received at the place to which it is directed {or at any 

post office in this state in the case of a mailed offer). 

(9) any offer or sale of a preorganization certificate 

or subscription if: 

(a) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospectiv~ 

subscriber; 

-12-
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the number of subscribers does not exceed 10; 

no payment is made by any subscriber; 

and 

(10) any transaction pursuant to an offer to existing 

secu~ity holders of the issuer, including persons who at the 

time of the 

securities, 

transaction are holders 

nontransferable warrants, 

of 

or 

convertible 

transferable 

warrants exercisable witr .. ; not more than 90 days of their 

issuance, if: 

(a) no commission or other remuneration (other than a 

standby corruni~sion) is paid or given directly or indirectly 

for soliciting any security holder in this state; or 

(b) the issuer first files a notice specifying the 

terms of the offer and the commissioner does not by order 

disallow either (a) or (b) of this subsection; 

(ll} any offer (but not a sale) of a security for which 

registration statements have been filed under both parts 1 

through 3 of this chapter and the Securities Act of 1933 if 

no stop order or refusal order is in effect and no public 

proceeding or examination looking toward such an order 

pending under either law; 

is 

a 

{12) any offer (but not a sale) of a security for which 

registration statement has been filed under parts 1 

through 3 of this chapter and the commissioner 1n his 

(ilscrPtion does not disallow the otter in writing wilhiii 10 

days of such filing; 
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(13) the issuance of any stock dividend, whether the 

corporation distributing the dividend is the issuer of the 

stock or not, if nothing of value is given by stockholders 

for the distribution other than the surrender of a right to 

a cash dividend where the stockholder can elect 

dividend in cash or stock; 

to take a 

(14) any transaction incident to a right of conversion 

or a statutory or judicially approved reclassification, 

recapitalization, reorganization, quasi-reorganization, 

stock split, reverse stock split, merger, consolidation, 

sale of assets; 

or 

{15) any transaction in compliance with such rules as 

the commissioner in tli:a discretion may adopt to serve the 

purposes of 30-10-102; ~r 

(16) any tra11saction pursuant to the Montana Capital 

Company Act, Title 90, chapter 8, provided that a Montdna 

capital company must first file all disclosure documents, 

along with a consent lo service of process, wilh the stdte 

securities commissloner. The commissioner may not charge a 

fee for the filing or deposit. 

il2..l_ the sale of d commodity investment contract traded 

on a commodities exchange recognized by the commissioner at 

the __ ~-i:~-~ of s~}~l 

(18) transactio_n within the exclu~~~~---l!L~_!__:3dlct_!_~~____9_! 

the comm~~i~y__f_u_~~~es trading commission_ ~-~ __ g_£anted_~!!~e~ 

-14-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

the ~ommodity Exchange Act; 

(19) a transaction t~~ 

LC 1048/01 

(a) involves the purchase of one or more precious 

metals; a~c_! 

(b) re~~s, and under which the purchaser receives 

within 7 Cdlendar days after payment in good fund_s of any 

portion of the~~~ice, physica:l del~...Q!__ __ t~ 

quanti~_¥ of the precious metals p~rchased. For th~ _purposes 

of this subs~ction, physical delivery is considered to have 

occurre~ within the 7-d~ period, the quantity of 

precious m~tals, whether in specifically segregated or 

fungible bulk, purchased by such payment is delivered into 

the po~session of a depository {oth~r than the sel!,er) that: 

(i) (~) is a financial institution (meaning a ban~~ 

savings instituti~n, or trust -~ompany organi~ed under or 

supervised_ pursuant to ~he laws of the ~11ited States o~ of 

this state); 

i_B_) is a depository the warehouse receipts of which 

are recognized for delivery_purposes for any commodity on a 

20 contract rnarket designated by the commodity futures trading 

21 commission; o~ 

22 (C) is a storage facility __ licensed by the United 

23 States or any agency of the United State~~~ 

24 

25 

(ii) issues, and the purc0~::;;er receivPs, a certificate, 

document of title, confirmation, or other ir]_strument 
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evidencing that such quantity of precious metals has been 

delivered to the depository and is being and ~ill continue 

~o l.Je held on thE!' purchaser's behalf, free and clear ~f.__ all 

liPns a11d encumbrances other than: 

{A) lien~ of the purchaser; 

(B) tax liens; 

~!iens agreed to by the purchaser; or 

(D) liens of th~ depository for -~~~s and expenses that 

previously ~ave been discl9s~d to the purchas~£~ 

( 20) a transaction involvi_!]._g d commodi!__y_i_nv~tment 

contract ~~~betwee~ persons engaged_ in producing, 

processing, using commercially!_ or handling as m~rchant~ 

each commodity subje_~~-~-o the contract or any byproduct of 

the commodily__~_" 

NEW SECTION. Section 3. Extension of authority. Any 

exist-_ing authority of the securities commissioner to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

-End-
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INTRODUCED BY - / 
BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE SECURITIES 

LAWS TO SIMPLIFY AND CLARIFY THEIR ENFORCEMENT WITH RESPECT 

TO COMMODITY INVESTMENT CONTRACTS AND COMMODITY OPTIONS: AND 

AMENDING SECTIONS 30-10-103 AND 30-10-105, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-103, MCA, is amended to read: 

"30-10-103. Definitions. When used in parts 1 through 

3 of this chapter, unless the context requires otherwise, 

the following definitions apply: 

(1) "Commissioner" means securities commissioner of 

this state. 

(2) "Salesman" means any individual other than a 

broker-dealer who represents a broker-dealer or issuer in 

effecting or attempting to effect sales of securities. A 

partner, officer, or director of a broker-dealer or issuer 

is a salesman only if he otherwise comes within this 

definition. "Salesman 11 does not include an individual who 

represents an issuer in: 

(a) effecting a transaction in a security exempted by 

subsections (1), (2), I 3 l, < 9 l, (10)' (11), or (12) of 

~•• """~'"• <•"'""' 
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30-10-104; 

(b) effecting transactions exempted by 30-10-105; or 

(c) effecting transactions with existing employees, 

partners, or directors of the issuer if no commission or 

other remuneration is paid or given directly or indirectly 

for soliciting any person in this state. 

( 3) "Broker-dealer 11 means any person engaged in the 

business of effecting transactions in securities for the 

account of others or for his own account. "Broker-dealer" 

does not include: 

(a) a salesman, issuer, bank, savings institution, 

trust company, or insurance company; or 

(b) a person who has no place of business in this 

state if he effects transactions in this state exclusively 

with or through the issuers of the securities involved in 

the transactions, other broker-dealers, or banks, savings 

institutions, trust companies, insurance companies, 

investment companies as defined in the Investment Company 

Act of 1940, pension or profit-sharing trusts, or other 

financial institutions or institutional buyers, whether 

acting for themselves or as trustee. 

(4) ''Registered broker-dealern means a broker-dealer 

registered pursuant to 30-10-201. 

(5) (a) "Conunodity 11 means, -~x:c~pt as otherwise 

specified by rule or order of the commissioner: 

-2- THIRD READING 
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(i) any agricultural, grain, or livestock product or 

byproduct; 

(ii) any metal or mineral, including a precious metal, 

or any gem or gem stone, whether characterized as precious, 

semiprecious, or otherwise; 

(iii) any fuel, whether liquid, gaseous, or otherwise; 

(iv) foreign currency; and 

(v) all_other goods, articles, 2roducts, or items of 

any kind. 

{b) Commodity does not include: 

(i} a numismatic coin with a fair market value at 

least 15% hi9her than the value of the metal it contains; 

(ii) real property or any timber, agricultural, or 

lives~ock product grown or raised on real property and 

offered and sold by .~he owner or lessee of such real 

E._roperty; or 

(iii) any work of art offered or sold by an art dealer 

at public auction or offered or sold through a private sale 

by the owner. 

( 6) "Commodity Exchange Act" means the federal statute 

of that name as amended on the effective date of this 

subsection. 

(7) "Commodity futures trading commission" means the 

independent regulatory agency established by congress to 

administer the Commodity Exchange Act. 
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(a) 1 a) "Comrnodi ty investment contract" means any 

account, agreement, or contract for the purchase or sale, 

primarily for speculation or investment purposes and not for 

use or consumption by the offeree or purchaser, of one or 

more commodities, whether for immediate or subsequent 

delivery or whether delivery is intended by the par~ies, and 

whether characterized as a cash contract, deferred shipment 

or deferred delivery contract, forward contract, futures 

contract, installment or margin contract, leverage contract, 

or otherwise. Any commodity investment contract offered or 

sold, in the absence of evidence to the co~trary, i~ 

presumed to be offered or sold for speculation or investment 

purposes. 

(b) A commodity investment contract does not include a 

contract or agreement that requires,_ and under which the 

purchaser receives, within 26 calendar days after the 

payment in good funds of any portion of the purchase price, 

physical delivery of the total amount of each commodity to 

be purchased under the contract or agreement. 

~J {a) "Commodlli_ opt_!_on 11 ~~ans -=!!!Y account, 

agreement, or contract giving a party to the account, 

agreement, or contract the right but not the obligation to 

purchase or sell one or more commodities or one o~_more 

commodity contracts, whether characterized as an option, 

privilege, indemnity, bid, offer, put, call, advance 
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guaranty, decline guaranty, or otherwise. 

{b) The term aces not include an option traded on a 

national securities exchange registered with the U.S. 

securities and exchange commission. 

tSti!.Qj_ "Guaranteed" means guaranteed as to payment of 

principal, interest, or dividends. 

t6ti_!_!_l "Investment adviser 10 means any person who, for 

compensation, engages in the business of advising others, 

either directly or through publications or writings, as to 

the value of securities or as to the advisability of 

investing in, purchasing, or selling securities or who, for 

compensation and as a part of a regular business, issues or 

promulgates analyses or reports concerning securities. 

"Investment adviser" does not include: 

(a) a bank, savings institution, trust company, or 

insurance company; 

(b) a lawyer, accountant, engineer, or t@acher whose 

performance of these services is solely incidental to the 

practice of his profession; 

{C) a broker-dealer; 

(d) a publisher of any bona fide newspaper, news 

magazine, or business or financial publication of general, 

regular, and paid circulation; 

(e) a person whose advice, analyses, or 

only to securities exempted by 30-10-104(1); 
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(f) a person who has no place of business in this 

state if his only clients in this state are other investment 

advisers, broker-dealers, banks, savings institutions, trust 

companies, insurance companies, investment companies as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trusts~ or other financial institutions or 

institutional buyers, whether acting for themselves or as 

trustees: or 

(g) such other persons not within the intent of this 

subsection t5t il!l as the commissioner may by rule or order 

designate. 

tTt.illl "Issuer" means any person who issues or 

proposes to issue any security, except that with respect to 

certificates of deposit, voting-trust certificates, or 

collateral-trust certificates or with respect to 

certificates of interest or shares in an unincorporated 

investment trust not having a board of directors (or persons 

performing similar functions) or of the fixed, restricted 

management, or unit type, the term "issuer" means the person 

or persons performing the acts and assuming the duties of 

depositor or manager pursuant to the provisions of the trust 

or other agreement or instrument under which the security is 

issued. 

tBti..!.ll_ "Nonissuer" means n.ot 

for the benefit of the issuer. 
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t9t ( 14) "Person", for the purpose of parts 1 through 3 

of this chapter, means an individual, a corporation, a 

partnership, an association, a joint-stock company, a trust 

where the interests of the beneficiaries are evidenced by a 

security, an unincorporated organization, a government, or a 

political subdivision of a government. 

(15) ''Precious metal" means the following, in coin, 

bullion, or other form: 

(a) silver; 

(b) gold; 

(c) platinum; 

(d) palladium; 

(e) copper; and 

(f) such other items as the commissioner may by rule 

or order specify. 

tHiti_!_§l (a) "Sale" or ''sell" includes every contract 

of sale of, contract to sell, or disposition of a security 

or interest in.a security for value. 

(b) "Offer" or "offer to sell" includes every attempt 

or offer to dispose of or solicitation of an offer to buy a 

security or interest in a security for value. . 
(c) Any security given or delivered with or as a bonus 

on account of any purchase of securities or any other thing 

is considered to constitute part of the subject of the 

purchase and to have been offered and sold for value. A 
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purported gift of assessable stock is considered to involve 

an offer and sale. Every sale or offer of a warrant or right 

to purchase or subscribe to another security of the same or 

another issuer, as well as every sale or offer of a security 

which gives the holder a present or future right or 

privilege to convert into another security of the same or 

another issuer, is considered to include an offer of the 

other security. 

ti=i=t1.!ll "Securities Act of 1933", '1 Securities Exchange 

Act of 1934", "Public Utility Holding Company Act of 1935", 

and ''Investment Company Act of 1940'1 mean the federal 

statutes of those names as amended before or after July 1, 

1961. 

t~rtl!_l!l "Security" means any note; stock; treasury 

stock; bond; commodity investme__!!_.~ contract; commodity 

option; debenture; evidence of indebtedness; certificate of 

interest or participation in any profit-sharing agreement; 

collateral-trust certificate; preorganization certificate or 

subscription; transferable shares; investment contract; 

voting-trust certificate; certificate of deposit for a 

security: certificate of interest or participation in an 

oil, gas, or mining title or lease or in payments out of 

production under such a title or lease; or, in general, any 

interest or instrument commonly known as a security or any 

certificate of interest or participation in, temporary or 
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interim certificate for, receipt for, guarantee of, or 

warrant or right to subscribe to or purchase any of the 

foregoing. "Security" does not include any insurance or 

endowment policy or annuity contract under which an 

insurance company promises to pay a sum of money either in a 

lump sum or periodically for life or some other specified 

period. 

ti:3t.1..l-.2..1 "State 11 means any state 1 territory, or 

possession of the United States, as well as the District of 

Columbia and Puerto Rico." 

Section 2. Section 30-10-105, MCA, is amended to read: 

"30-10-105. Exempt transactions. Except as in this 

section expressly provided, 30-10-201 through 30-10-207 

shall not apply to any of the following transactions: 

(l) any nonissuer isolated transaction, whether 

effected through a broker-dealer or not; 

( 2) (a) any nonissuer distribution of an outstanding 

security by a broker-dealer registered pursuant to 30-10-201 

if: 

(i) quotations for the securities to be offered or 

sold (or the securities issuable upon exercise of any 

warrant or right to purchase or subscribe to such 

securities) are reported by the automated quotations system 

operated by the national association of securities dealers, 

inc., (NASDAQ) or by any other quotation system approved by 
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the commissioner by rule; or 

(ii) the security has a fixed maturity or a fixed 

interest or dividend provision and there has been no default 

during the current fiscal year or within the 3 preceding 

fiscal years, or during the existence of the issuer and any 

predecessors if less than 3 years, in the payment of 

principal, interest, or dividends on the security. 

(b) The commissioner may by order deny or revoke the 

exemption specified in subsection (2)(a) with respect to a 

specific security. Upon the entry of such an order, the 

commissioner shall promptly notify all registered 

broker-dealers that it has been entered and of the reasons 

therefor and that within 15 days of the receipt of a written 

request the matter will be set down for hearing. If no 

hearing is requested and none is ordered by the 

commissioner, the order will remain in effect until it is 

modified or vacated by the commissioner. If a hearing is 

requested or ordered, the commissioner, after notice of and 

opportunity for hearing to all interested persons, may 

modify or vacate the order or extend it until final 

determination. No order under this subsection may operate 

retroactively. No person may be considered to have violated 

parts 1 through 3 of this chapter by reason of any offer or 

sale effected after the entry of an order under this 

subsection if he sustains the burden of proof that he did 
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not know and in the ~xercise of reasonable care could not 

have known of the order. 

(3) any nonissuer transaction effected by or through a 

registered broker-dealer pursuant to an unsolicited order or 

offer to buy, but the commissioner may require that the 

customer acknowledge upon a specified form that the sale was 

unsolicited and that a signed copy of each form be preserved 

by the broker-dealer for a specified period; 

(4) any transaction between the issuer or other person 

on whose behalf the offering is made and an underwriter or 

among underwriters; 

{5) any transaction by an executor, administrator, 

sheriff, marshal, receiver, trustee in bankruptcy, guardian, 

or conservator in the performance of his official duties as 

such; 

(6) any transaction executed by a bona fide pledgee 

without any purpose of evading parts 1 through 3 of this 

chapter; 

(7) any offer or sale to a bank, savings institution, 

trust company, insurance company, investment company as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trust, or other financial institution or 

institutional buyer, or to a broker-dealer, whether the 

purchaser 

capacity; 

is acting for itself or in some fiduciary 
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(8) (a) any transaction pursuant to an offer made in 

this state directed by the offeror to not more than 10 

persons {other than those designated in subsection (7)) 

during any period of 12 consecutive months, if: 

(i) the seller reasonably believes that all the buyers 

are purchasing for investment; and 

{ii) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

buyer; provided, however, 

registered broker-dealer 

that a commission may be paid to a 

if the securities involved are 

registered with the United States securities and exchange 

commission under the federal Securities Act of 1933, as 

amended. 

(b) For the purpose of the exemption provided for in 

subsection (8}(a), an offer to sell is made in this state, 

whether or not the offeror or any of the offerees is then 

present in this state, if the offer either originates from 

this state or is directed by the offeror to this state and 

received at the place to which it is directed (or at any 

post office in this state in the case of a mailed offer). 

(9) any offer or sale of a preorganization certificate 

or subscription if: 

(a) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

subscriber; 
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(b) the number of subscribers does not exceed 10; and 

(c) no payment is made by any subscriber; 

(10) any transaction pursuant to an offer to existing 

security holders of the issuer, including persons who at the 

time of the transaction are holders of convertible 

securities, nontransferable warrants, or transferable 

warrants exercisable within not more than 90 days of their 

issuance, if: 

{a) no commission or other remuneration (other than a 

standby commission} is paid or given directly or indirectly 

for soliciting any security holder in this state; or 

(b) the issuer first files a notice specifying the 

terms of the offer and the commissioner does not by order 

disallow either (a) or (b) of this subsection; 

{11) any offer {but not a sale) of a security for which 

registration statements have been filed under both parts 1 

through 3 of this chapter and the Securities Act of 1933 if 

no stop order or refusal order is in effect and no public 

proceeding or examination looking toward such an order is 

pending under either law; 

(12) any offer (but not a sale) of a security for which 

a registration statement has been filed under parts 1 

through 3 of this chapter and the commissioner 1n his 

discretion does not disallow the offer in writing within 10 

days of such filing; 
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(13) the issuance of any stock dividend, whether the 

corporation distributing the dividend is the issuer of the 

stock or not, if nothing of value is given by stockholders 

for the distribution other than the surrender of a right to 

a cash dividend where the stockholder can elect to take a 

dividend in cash or stock; 

(14) any transaction incident to a right of conversion 

or a statutory or judicially approved reclassification, 

recapitalization, reorganization, quasi-reorganization, 

stock split, reverse stock split, merger, consolidation, 

sale of assets; 

0[ 

(15) any transaction in compliance with such rules as 

the commissioner in his discretion may adopt to serve 

purposes of 30-10-102; or 

the 

(16) any transaction pursuant to the Montana Capital 

Company Act, Title 90, chapter 8, provided that a Montana 

capital company must first file all disclosure documents, 

along with a consent to service of process, with the state 

securities commissioner. The commissioner may not charge a 

fee for the filing or deposit. 

(17) the sale of a commodity investment contract traded 

on a commodities exchange recognized by the commissioner dt 

the time of sale; 

{18) transaction wi~!~h~clu:->i.~~ .J.~~_!"~~-U~_ction •:l[ 

the commodity futures trading commis~ion as granted under 
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(a) involves the purchase of one or more precious 

metals; and 

{b) requires, and under which the purchaser receives 

within 7 calendar days after payment in good_~~~~~-~~ 

portiqn of the purchase £[ice, physica~ delivery of the 

quantity of the precious metals purchased. For the purposes 

of this subsection, physical delivery is considered to have 

occurred if, within the 7-day 2eriod, the quantity of 

precious metals, whether in specifically segregated or 

fungible bulk, purchased by such payment is delivered into 

the possession of a depository {other than_the seller) that: 

(i) (A) is a financial institution (meaning a ba.nk, 

savings institution, or trust company organized under or 

supervised pursuant to the laws of the United States -~ 

this state); 

(B) is a depository the warehouse receipts of which 

are recognized for delivery purposes for any commodity on a 

20 contract market designated by the commodity futures trading 

21 commission: or 

22 (C) is a storage facility licensed by the United 

23 States or any agency of the United States; and 

24 

25 

(ii) issues, and the purchaser receives, a certificate, 

document of title, confirmation, or other instrument 
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evidencing that such quantity of precious metals has been 

delivered to the depository and is ~ei~n_g_and w_il..!_qol"!!:)nu_~ 

to be held on the purchaser's behalf, free and clear of all 

liens and encumbrances other than: 

(A) liens of the_purchaser; 

(B) tax, liens; 

(C) liens agreeq to by the purchaser; or 

(D) liens of the depository for fees and expenses that 

previously have been disclosed to the purchaser. 

(20) a transaction involving a commodity investment 

contract solely between persons engaged in producing, 

processing, using --~ommercially, or handling as merchant!? 

each commodity subject to the contract or ~.!!.Y_ byproduct of 

the commodity." 

NEW SECTION. Section 3. Extens1on of authority. Any 

existing authority of the securities commissioner to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

-End-
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SENATE BILL NO. 202 

INTRODUCED BY WEEDING 

BY REQUEST OF THE STATE AUDITOR AND SECURITIES COMMISSIONER 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE SECURITIES 

LAWS TO SIMPLIFY AND CLARIFY THEIR ENFORCEMENT WITH RESPECT 

TO COMMODITY INVESTMENT CONTRACTS AND COMMODITY OPTIONS; AND 

AMENDING SECTIONS 30-10-103 AND 30-10-105, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-103, MCA, is amended to read: 

"30-10-103. Definitions. When used in parts 1 through 

3 of this chapter, unless the context requires otherwise, 

the following definitions apply: 

(1) "Commissioner" means securities commissioner of 

this state. 

( 2) "Salesman'' means any individual other than a 

broker-dealer who represents a broker-dealer or issuer in 

effecting or attempting to effect sales of securities. A 

partner, officer, or director of a broker-dealer or issuer 

is a salesman only if he otherwise comes within this 

definition. "Salesman" does not include an individual who 

represents an issuer in: 

(a} effecting a transaction in a security exempted by 

subsections (1), (2), (3), (9), (10), (11), or (12) of 

~no "•"'""•• Coun<" 
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30-10-104; 

(b) effecting transactions exempted by 30-10-105: or 

(c) effecting transactions with existing employees, 

partners, or directors of the issuer if no commission or 

other remuneration is paid or given directly or indirectly 

for soliciting any person in this state. 

(3) "Broker-dealer• means any person engaged in the 

business of effecting transactions in securities for the 

account of others or for his own account. "Broker-dealer" 

does not include: 

(a) a salesman, issuer, bank, savings institution, 

trust company, or insurance company; or 

(b) a person who has no place of business in this 

state if he effects transactions in this state exclusively 

with or through the issuers of the securities involved in 

the transactions, other broker-dealers, or banks, savings 

institutions, trust companies, insurance companies, 

investment companies as defined in the Investment Company 

Act of 1940, pension or profit-sharing trusts, or other 

financial institutions or institutional buyers, whether 

acting for themselves or as trustee. 

(4) "Registered broker-dealer" means a broker-dealer 

registered pursuant to 30-10-201. 

12_L_ @1 "Cornmodi ty" means,---exe~p~---as---othe~w~se 

3pee~£~ed-by-r~le-o~-~~der-o£-the-eommi~~±ofter: 
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(i) any agricultural, grain, or livestock product or 

byproduct; 

(ii) any metal or mineral, including a precious metal, 

or any gem or qem stone, whether characterized as precious, 

semiprecious, or otherwise; 

(iii) any fuel, whether liquid, gaseous, or otherwise; 

(iv) foreign currency; and 

(v) all other goods, articles, products, or items of 

any kind. 

{b) Commodity does not include: 

lll__a numismatic coin with a fair market value at 

least 15\ higher than the value of the metal it contains; 

(ii) real property or any timber, agricultural, or 

livestock product grown or raised on real property and 

offered and sold by the owner or lessee of such real 

property; or 

(iii) any work of art offered or sold by an art dealer 

at public auction or offered or sold through a private sale 

by the owner. 

(6) "Commodity Exchange Act" means the federal statute 

of that name as amended on the effective date of this 

subsection. 

( 7) "Conunodi ty futures trading commission" means the 

independent regulatory agency established by congress to 

administer the Commodity Exchange Act. 
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(8} (a) "Conunodity investment contract" means any 

account, agreement, or contract for the purchase or sale, 

primarily for speculation or investment purposes and not for 

use or consumption by the offeree or purchaser, of one or 

more commodities, whether for immediate or subsequent 

delivery or whether delivery is intended by the parties, and 

whether characterized as a cash contract, deferred shipment 

or deferred delivery contract, forward contract, futures 

contract, installment or margin contract, leverage contract, 

or otherwise. Any commodity investment contract offered or 

sold, in the absence of evidence to the contrary, is 

presumed to be offered or sold for speculation or investment 

purposes. 

{b) A commodity investment contract does not include a 

contract or agreement that requires, and under which the 

purchaser receives, within 28 calendar days after the 

payment in good funds of any portion of the purchase price, 

physical delivery of the total amount of each commodity to 

be purchased under the contract or aqreement. 

(9) (a) 11 Commodity option" means any account, 

agreement, or contract giving a party to the account, 

agreement, or contract the ri9ht but not the obli9ation to 

purchase or sell one or more commodities or one or more 

commodity contracts, whether characterized ~s an option, 

privilege, indemnity, b_id, offer, put, call, advance 
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guaranty, decline guaranty, or otherwise. 

(b} The term does not include an option traded on a 

national securities exchange registered with the u.s. 

securities and exchange commission. 

t5t1.!...QJ_ "Guaranteed" means gUaranteed as to payment of 

principal, interest, or dividends. 

t6t 1.!..!_1 "Investment adviser" means any person who, for 

compensation, engages in the business of advising others, 

either directly or through publications or writings, as to 

the value of securities or as to the advisability of 

investing in, purchasing, or selling securities or who, for 

compensation and as a part of a regular business, issues or 

promulgates analyses or reports concerning securities. 

"Investment adviser" does not include: 

{a) a bank, savings 

insurance company; 

institution, trust company, or 

(b) a lawyer, accountant, engineer, or teacher whose 

performance of these services is solely incidental to the 

practice of his profession; 

(c) a broker-dealer; 

(d) a publisher of any bona fide newspaper, news 

magazine, or business or financial publication of general, 

regular, and paid circulation; 

(e) a person whose advice, analyses, or report~ relate 

only to securities exempted by 30-10-104(1); 
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(f) a person who has no place of business in this 

state if his only clients in this state are other investment 

advisers, broker-dealers, bank~, savings institutions, trust 

companies, insurance companies, investment companies as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trusts, or other financial institutions or 

institutional buyers, whether acting for themselves or as 

trustees; or 

(g) such other persons not within the intent of this 

subsection tSt 11!1 as the commissioner may by rule or order 

designate. 

tT-t111.l "Issuer., means any person who issues 

proposes to issue any security, except that with respect 

certificates of deposit, voting-trust certificates, 

certificates or with respect 

or 

to 

or 

to collateral-trust 

certificates of interest or shares in an unincorporated 

investment trust not having a board of directors (or persons 

performing similar functions) or of the fixed, restricted 

management, or unit type, the term 11 issuer" means the person 

or persons performing the acts and assuming the duties of 

depositor or manager pursuant to the provisions of the trust 

or other agreement or instrument under which the security is 

issued. 

tBti.lll "Nonissuer't means not directly or indirectly 

for the benefit of the issuer. 
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t9t.il.!l "Person", for the purpose of parts 1 through 3 

of this chapter, means an individual, a corporation, a 

partnership, an association, a joint-stock company, a trust 

where the interests of the beneficiaries are evidenced by a 

security, an unincorporated organization, a government, or a 

political subdivision of a government. 

(15) "Precious metal" means the following, in coin, 

bullion, or other form: 

(a) silver; 

(b) gold; 

(c) platinum; 

(d) palladium; 

( e} copper; and 

~~ch other items as the commissioner may by rule 

or order specify. 

t:tetl!..§J_ (a) "Sale" or "sell" includes every contract 

of sale of, contract to sell, or disposition of a security 

or interest in a security for value. 

(b) "Offer 11 or "offer to sell" includes every attempt 

or offer to dispose of or solicitation of an offer to buy a 

security or interest in a security for value. 

(c) Any security given or delivered with or as a bonus 

on account of ant purchase of securities or any other thing 

is considered to constitute part of the subject of the 

purchase and to have been offered and sold for value. A 
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purported gift of assessable stock is considered to involve 

an offer and sale. Every sale or offer of a warrant or right 

to purchase or subscribe to another security of the same or 

another issuer, as well as every sale or offer of a security 

which gives the holder a present or future right or 

privilege to convert into another security of the same or 

another issuer, is considered to include an offer of the 

other secu[ity. 

ti:i:t.i..!11 "Securities Act of 1933", "Securities Exchange 

Act of 1934", "Public Utility Holding Company Act of 1935", 

and "Investment Company Act of 1940" mean the federal 

statutes of those names as amended before or after July 1, 

1961. 

fl:iti.!.!l 11 Security .. means any note; stock; treasury 

stock; bond; commodity investment contract; commddity 

option; debenture; evidence of indebtedness; certificate of 

interest or participation in any profit-sharing agreement; 

collateral-trust certificate; preorganization ce~tificate or 

subscription; 

voting-trust 

transferable 

certificate; 

shares; investment contract; 

certificate of deposit for a 

security; ce[tificate of interest or participation in an 

oil, gas, O[ mining title or lease or in payments out of 

production under such a title or lease; or, in general, any 

interest or instrument commonly known as a security or any 

certificate of interest or participation in, temporary or 

-8- SB 202 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0202/02 

interim certificate for, receipt for, guarantee of, or 

warrant or right to subscribe to or purchase any of the 

foregoing. ''Security" does not include any insurance or 

endowment policy or annuity contract under which an 

insurance company promises to pay a sum of money either in a 

lump sum or periodically for life or some other specified 

period. 

tt-3tll.tl "State 11 means any state, territory, or 

possession of the United States, as well as the District of 

Columbia and Puerto Rico.'' 

Section 2. Section 30-10-105, MCA, is amended to read: 

~30-10-105. Exempt transactions. Except as in this 

section expressly provided, 30-10-201 through 30-10-207 

shall not apply to any of the following transactions: 

(l) any nonissuer isolated transaction, whether 

effected through a broker-dealer or not; 

(2) (a) any nonissuer distribution of an outstanding 

security by a broker-dealer registered pursuant to 30-10-201 

if: 

(i) quotations for the securities to be offered or 

sold (or the securities issuable upon exercise of any 

warrant or right to purchase or subscribe to such 

securities) are reported by the automated quotations system 

operated by the national association of securities dealers, 

inc., (NASDAQ) or by any other quotation system approved by 
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the commissioner by rule1 or 

(ii) the security has a fixed maturity or a fixed 

interest or dividend provision and there has been no default 

during the current fiscal year or within the 3 preceding 

fiscal years, or during the existence of the issuer and any 

predecessors if less than 3 years, in the payment of 

principal, interest, or dividends on the security. 

(b) The commissioner may by order deny or revoke the 

exemption specified in subsection (2)(a) with respect to a 

specific security. Upon the entry of such an order, the 

commissioner shall promptly notify all registered 

broker-dealers that it has been entered and of the reasons 

therefor and that within 15 days of the receipt of a written 

request the matter will be set down for hearing. If no 

hearing is 

commissioner, 

requested and 

the order 

none is ordered by the 

will remain in effect until it is 

modified or vacated by the commissioner. If a hearing is 

requested or ordered, the commissioner, after notice of and 

opportunity for hearing to all interested persons, may 

modify or vacate the order or extend it until final 

determination. No order under this subsection may operate 

retroactively. No person may be considered to have violated 

parts l through 3 of this chapter by reason of any offer or 

sale effected after the entry of an order under this 

subsection if he sustains the burden of proof that he did 
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not know and in the exercise of reasonable care could not 

have known of the order. 

(3) any nonissuer transaction effected by or through a 

registered broker-dealer pursuant to an unsolicited order or 

offer to buy, but the commissioner may require that the 

customer acknowledge upon a specified form that the sale was 

unsolicited and that a signed copy of each form be preserved 

by the broker-dealer for a specified period; 

(4) any transaction between the issuer or other person 

on whose behalf the offering is made and an underwriter or 

among underwriters; 

(5) any transaction by an executor, administrator, 

sheriff, marshal, receiver, trustee in bankruptcy, guardian, 

or conservator in the performance of his official duties as 

such; 

(6) any transaction executed by a bona fide pledgee 

without any purpose of evading parts 1 through 3 of this 

chapter; 

(7) any of~er or sale to a bank, savings institution, 

trust company, insurance company, investment company as 

defined in the Investment Company Act of 1940, pension or 

profit-sharing trust, or other financial institution or 

institutional buyer, or to a broker-dealer, whether the 

purchaser 

capacityi 

is acting for itself or in some fiduciary 
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(8) (a) any transaction pursuant to an offer made in 

this state directed by the offeror to not more than 10 

persons (other than those designated in subsection (7}) 

during any period of 12 consecutive months, if: 

{i) the seller reasonably believes that all the buyers 

are purchasing for investment; and 

(ii) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

buyer; provided, however, that a commission may be paid to a 

registered broker-dealer if the securities involved are 

registered with the United States securities and exchange 

commission under the federal Securities Act of 1933, as 

amended. 

(b) For the purpose of the exemption provided for in 

subsection (8)(a), an offer to sell is made in this state, 

whether or not the offeror or any of the offerees is then 

present in this state, if the offer either originates from 

this state or is directed by the offeror to this state and 

received at the place to which it is directed (or at any 

post office in this state in the case of a mailed offer). 

(9) any offer or sale of a preorganization certificate 

or subscription if: 

(a) no commission or other remuneration is paid or 

given directly or indirectly for soliciting any prospective 

subscriber; 

-12- SB 202 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0202/02 

(b) the number of subscribers does not exceed 10; and 

{c) no payment is made by any subscriber; 

{10) any transaction pursuant to an offer to existing 

security holders of the issuer, including persons who at the 

time of the transaction are holders of convertible 

securities, nontransferable warrants, or transferable 

warrants exercisable within not more than 90 days of their 

issuance, if: 

(a) no commission or other remuneration (other than a 

standby commission) is paid or given directly or indirectly 

for soliciting any security holder in this state; or 

{b) the issuer first files a notice specifying the 

terms of the offer and the commissioner does not by order 

disallow either (a) or (b) of this subsection; 

( 11) any offer (but not a sale) of a security for which 

registration statements have been filed under both parts 1 

through 3 of this chapter and the Securities Act of 1933 if 

no stop order or refusal order is in effect and no public 

proceeding or examination looking toward such an order is 

pending under either law; 

{12) any offer (but not a sale} of a security for which 

a registration statement has been filed under parts 1 

through 3 of this chapter and the commissioner in his 

discretion does not disallow the offer in writing within 10 

days of such filing; 
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{13) the issuance of any stock dividend, whether the 

corporation distributing the dividend is the issuer of the 

stock or not, if nothing of value is given by stockholders 

for the distribution other than the surrender of a right to 

a cash dividend where the stockholder can elect to take a 

dividend in cash or stock; 

{14) any transaction incident to a right of conversion 

or a statutory or judicially approved reclassification, 

recapitalization, reorganization, quasi-reorganization, 

stock split, reverse stock split, merger, consolidation, or 

sale of assetSi 

(15) any transaction in compliance with such rules as 

the commissioner in his discretion may adopt to serve the 

purposes of 30-10-102; or 

(16) any transaction pursuant to the Montana Capital 

Company Act, Title 90, chapter 8, provided that a Montana 

capital company must first file all disclosure documents, 

along with a consent to service of process, with the state 

securities commissioner. The commissioner may not charge a 

fee for the filing or deposit. 

_i__l:_7} the sale of a corrunodity investment contract traded 

on a commodities exchange recognized by the commissioner at 

the time_9f sale; 

(18) transact~q~ within the exclusive jurisdiction of 

the_cornmodity futures tradin_g_ corrunission as granted under 
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(a) involves the pu~chase of one or more precious 

metals; and 

(b) requires, and under which the purchaser receives 

within 7 calendar days after payment in good funds of any 

portion of the purchase __ price, physical delivery of the 

quantity of the precious metals purchased. For the purposes 

of this subsection, physical delivery is considered to have 

occurred if, within the 7-day period, the quantity of 

precious metals, whether in specifically segregated or 

fungible bulk, purchased by such payment is delivered into 

the possession of a depository (other than the seller) that: 

{i) {A) is a financial institution (meaning a bank, 

savings institution, or trust company organized under or 

supervised pursuant to the laws of the United States or of 

this state); 

!B) is a depository the warehouse receipts of which 

are recognized for delivery purposes for any commodity on a 

contract market designated by the commodity futures trading 

21 commission; or 

22 (C) is a storage facility licensed by the United 

23 States or any agency of the United States; and 

24 {ii) issues, and the purchaser receives, a certificate, 

25 document of title, confir~ation, or other instrument 
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evidencing that such quantity of precious metals has been 

delivered to the depository and is being and will continue 

to be held on the purchaser's behalf, free and clear of all 

liens and encumbrances other than: 

{A) liens of the purchaser; 

{B) tax liens; 

(C) liens agreed to by the purchaser; or 

(D) liens of the depository for fees and expenses that 

previously have been disclosed to the purchaser* 

(20) a transaction involving a commodity investment 

contract solely between persons engaged in producing, 

processing, using commercially, or handling as merchants 

each commodity subject to the contract or any byproduct of 

the commodity*" 

NEW SECTION. Section 3. Extension of authority. Any 

existing authority of the securities commissioner to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

-End-
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