
SENATE BILL NO. 160 

INTRODUCED BY MAZUREK 

BY REQUEST OF THE MONTANA SUPREME COURT AND 
THE SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

IN 

JANUARY 20, 1987 

FEBRUARY 4, 1987 

FEBRUARY 5, 1987 

FEBRUARY 7, 1987 

FEBRUARY 9, 1987 

FEBRUARY 10, 1987 

IN 

FEBRUARY 18, 1987 

MARCH 23, 1987 

MARCH 28, 1987 

MARCH 30, 1987 

THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, 0. 

TRANSMITTED TO HOUSE. 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 97; NOES, 1. 

RETURNED TO SENATE WITH AMENDMENTS. 



APRIL 2, 1987 

APRIL 3, 1987 

IN THE SENATE 

RECEIVED FROM HOUSE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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INTRODUCED BY 
·~ .. BIJL NO .• ~ 

I/J.'/-·fu // 1.../ ---;T-v 
BY REQUEST OF ~HE MONTANA SUPREME COURT AND 

THE SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO STATUTES OF LIMITATION ON THE 

COMMENCEMENT OF A CIVIL ACTION; AND AMENDING SECTIONS 

27-2-102, 27-2-301, 27-2-401, 27-2-402, 

27-2-409, MCA." 

27-2-408, AND 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-2-102, MCA, is amended to read: 

11 27-2-102. When action commenced. ill For the purposes 

of statutes relating to the time within which an action must 

be commenced,_£ 

{a) a c !aim or cause of act ion ace rues when all 

elements of the claim or cause exist or have occurred, the 

right to maintain an action on the claim or cause is 

complete, and a court or other agency is authorized to 

accept jurisdiction of the action; 

~ an action is commenced when the complaint is 

filed. 

(2) Unless otherwis~ provided by statute, the __ period 

of limitation begins when the claim or cause of action 
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accrues. Lack of knowledge of the claim or cause of action, 

or of its accrual, by the party to whom it has accrued, does 

not postpone the beginning of the period of limitation. 

(3) The period of limitation does not begin on any 

claim or cause of action for an injury to person or property 

unt~l the injury has been discovered or, in the exercise of 

due diligence, should have been disco~ered by the injured 

party if: 

(a) the injury is by its nature concealed or 

self-concealing; or 

(b) before, during, or after the act causing the 

injury, the defendant has taken action which prevents the 

injured p~rty from discovering the injury or its cause. 

(4) Subsection (3) does not apply to actio~s involving 

the limitations contained in 27-2-205.'' 

Section 2. Section 27-2-301, M.CA, is amended to read: 

''27-2-301. When demand necessary to perfect ~ight to 

action. Whe~e a right exists but a demand is necessary to 

entitle a person to maintain an action, the time within 

which the action must be commenced must be computed from the 

time when the ~±9ht--to-ma~e-the demand is eompiet~ made, 

except in-one-of-the-Eoiiowin9-cc~e~~ 

tit--Where where the right grows out of the receipt or 

detent1on of muney or property by an ager1t, trustee, 

attorney, or other person acting in a fiduciary capacity, 

-2- INTRODUCED BILL 
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the time must be computed from the time when the person 

having the right to make the demand has actual knowledge of 

the facts upon which that right depends. 

tTt--Wh~~~--there-was-a-depo~it-ef-money-not-to-b~-pa+d 

a. t-a-£ 1: xed- t ±me- btt t-on± y- ttpon-a-~ I'ee ± tt T:- demand -6-r--a--del:± very 

o£-per~~nat-property-not-to-be-retttrned,-~pee±f~ettity-or--in 

~±nd 1 --at-a-fixed-t±me-or-ttpon-a-f±xed-eont+n~eney7-~he-ttme 

mtt~t-be-eom.pttted-from-the-eeme:l"':d-. 11 

Section 3. Section 27-2-401, MCA, is amended to read: 

"27-2-401. When person entitled to bring action is 

under a disability. (l) If a person entitled to bring an 

action mentioned in part 2, except 27-2-211(3), is, at the 

time the cause of action accrues, either a minor, seriously 

mentally ill, or imprisoned on a cri~inal charge or under a 

sentence for a term less than for life, the time of such 

disability is not a part of the timP limited for conunencing 

the action. However, the time so limited cclnnot be extended 

more than 5 years by any such disability except minority or, 

±n-eny-e8~e,-more-tha"-i-y~~r-8£~er-~he--di~abi±±ty--eea~e~. 

(2) If an action is barred by 27-2-304, any of the 

heirs, devisees, or creditors who at the time of the 

transaction upon which the action might have been founded 

was under one of the disabilities mPntioned in subsection 

(1) may, within 5 years after the cessation of such 

disability, maintain an action to recover damages. In such 
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action he may recover such sum or the value of such property 

as he would have received upon the final distribution of the 

estate if an action had been seasonably commenced by ti".e 

~x~eutor-or-.adrniM±:strator E.~~-~Enal r ~es~~~~l~a t J: ~!!_. 

(3) No person may avail himself of a disability unless 

it existed when his right of action or entry accrued. 

(4) When two or more disdbilities coexist at tlle tlme 

the right of action or entry accrues, the limitation does 

not attach unt l they~__!_ are both removed." 

Section 4. Section 27-2-402, MCA, is amended to read: 

"27-2-402. When defendant is out of state. Tf-when 

When the cause of action accrues against a person he who is 

out of the state and Cdr"!_!!?t be served with proc.:~~:::;~, the 

action may be conunenced within the term herein limited after 

his return to the 5tate; and if after the cause of action 

accrues hP departs from the state and cannot be serv_£~ _ _!o'it___!:!_ 

process, the time uf his absence is not pcirt of the time 

limited for the commence-ment of the action." 

Section 5. 

•• 27-2-408. 

Section 27-2-408, MCA, is amended to read: 

Effee~-·Oft Assertion of counterclaim of 

termifte~~en--ef--eetion. ill Wheneve~--a ~ defendant ±n-an 

aetion-has-inte~po~ed-an-8ft~wer-in-s~pport-o£-wh~eh-~e-won±d 

be is entitled to assert against a plaintiff, by pleading or 

amendment,~ rely--~~--the--tr±a±--ttpon--a--def~n~e---or 

counterclaim ar~sing out of the transaction or occurrence 

-4-
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that is the subject matter of the plaintiff's claim against 

him. 

{2) The time period between the commencement and 

termination of an action is not part of the time limit for 

the commencement of an action by a defendant to recover for 

a counterclaim or to interpose it in that action or another 

action by the same plaintiff or a successor arising out of 

8 the same transaction or occurrence the~--existing--in--his 

9 ra~e~-the-~emedy-ttpen-wh±en,-at-the-time-o£-the-e~mmeneement 

10 of--the-aetion,-wa~-net-barred-~y-any-p~ov±sion-o£-this-eode 

11 and-the-eomplaint-±~-d±~missed-or-the-aetion-is-di~eontintted 

12 or-abates-beea~~e-o£-the-p~aintiff~s-death,-tne-time-between 

13 the-eemmeneement-and-th~-~erminat~en-of-the-aet±on-~~-net--a 

14 pa~t--o£--the-t~me-limited-for-the-eomme~eement-of-an-aetion 

15 by-the-defendant-to-reeover--fo~--the--eatl~e--oE--~et~on--~o 

16 interposed--8~-a-defen~e-~r-to-interpo~e-the-~ame-defen~e-in 

17 anothe~-aetton-b~o~qht-by-the-same--piaintif£--or--a--per~on 

18 d.eriv±n9-titie-from-or-t~:nder-h:i:m." 

19 

20 

Section 6. 

"27-2-409. 

Section 27-2-409, MCA, is amended to read: 

Acknowledgment of debt or part payment. No 

21 aeknowled9ment-or-prom±~e-te-evidenee-o£-a-new-or-eont±nt~:±nq 

22 eontraet An acknowledgment or the part payment of a debt is 

23 sufficient evidence to cause the relevant statute of 

24 limitations to begin rUilning anew~ 

25 l!l ti:M~e~s--the--~ame--is An acknowledgment must be 
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contained in some writing signed by the party to be charged 

thereby. 

~ However7-this-~eetion-does-ftot-alter-the-e££eet-o~ 

Part payment is any payment of principal" or interestr-wkieh 

payment-~~-eqtti~aient-to-e--new--p~emi~e--±n--w~ietft~r--dtt}y 

~i9f'ledr-to-pay-the-t""esidtse-ef-the-d.ebt." 

-End-

-6-



50th Legislature SB 0160/02 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED BY COMMITTEE 
ON JUDICIARY 

SENATE BILL NO. 160 

INTRODUCED BY MAZUREK 

BY REQUEST OF THE MONTANA SUPREME COURT AND 

THE SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO STATUTES OF LIMITATION ON THE 

COMMENCEMENT OF A CIVIL ACTION; AND AMENDING SECTIONS 

27-2-102, 27-2-301, 27-2-401, 27-2-402, 27-2-408, AND 

27-2-409, MCA. II 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-2-102, MCA, is amended to read: 

"27-2-102. When action commenced. ill For the purposes 

of statutes relating to the time within which an action must 

be commenced,.!_ 

~ a claim or cause of a~tion accrues when all 

elements of the claim or cause exist or have occurred, the 

E.i..9..bt to maintain an actio_~-- on the claim or cause is 

comolete, and a court or other agency ls authorized to 

accep~ _jurisdiction of the action; 

iQl an action is commenced when the complaint is 

filed. 

( 2) Unless otherwise prov1.ded by ~tatute, __ ~~!"-~ __ C)_c~-

of limitation begins when the claim or cause of action 
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accrues. Lac~-- of knowledge of the claim or cause of action, 

or of its accrual, by the party to whom it has_ accrued, does 

not postpone __ the beginning of the pericd of limitation. 

( 3) period does not begin on any of limitation ---- --The 

claim or cause of action for an injury to person or property 

until the injl!!:Y_ ~~ OR FACTS CONSTI.-:'U~ING THE CLAIM HAVE 

been discovered or, in the exercise vf due diligence, should 

have been discovered by the injured partv if: 

(a) the 1njury ~~--by--±~~ OR F'ACTS CONSTITUTING THE 

CLAIM ARE BY THEIR nature concealed or self-concealing; or 

1E_J before, duri.ng, or afte:- the act causing the 

injury, the defendant has t~ken action which prevents the 

injure~ party from discovering the in]ury or its EdU:§_~ 

(4) Subsection (3~-~oes not apply to actions involving 

the limitations contained in 27-2-205." 

Section 2. Section 27-2-301, ~CA, is amended to read: 

11 27-2-301. When demand necessary to perfect right to 

action. Where a right exists but a demand is necessary to 

entitle a person to maintain an action, the time within 

which the action must be corr~enced must be computed from the 

time when the right--te-ma~e-the demand is eomplet~ made, 

except in-one-of-the-follow±ng-ea~e~~ 

tlt--Where where the r~ght grcws Gut of the receipt or 

detention oE money or prupE:rty by an dgent, trustee, 

attorney, or other person acting in a fiduciary capacity, 

-2- SB 160 
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the time must be computed from the time ~hen the person 

having the right to maKe the demand has dctual knowledge of 

the facts upon which that right depends. 

t i!t--Wnere-- th.@re-we~-a-depo~± t-or ·-!'T'.~Mf!jt-l"'.ot -to- oe- pa-t a 

~t-~-f~xed-time-bot-only-opon-a-~peeia}-dem~nd-or-a-ee±i~ery 

of-pe~~onal-p~opet"ty-~ot-to-be-returned 7 -~~ee±f±eal±y-or--in 

~ind;--~t-a-fi~ed-time-or-~peM-a-f±xed-eont~n9eMey,-th.e-t±me 

mtl!!t -be-eol'I'I.['H1ted-ft>om-tl'le-demand.-.-" 

Section 3. section 27-2-401, MCA, is amended to read: 

"27-2-401. When person entitled to bring action is 

under a disability. (!) If a person entitled to bring an 

action mentioned in part 2, except 27-2-211(3), is, at the 

time the cause of action accrues, either a minor, seriously 

mentally ill, or imprisoned on a criminal charge or under a 

sentence for a term less than for life, the time of such 

disability is not a part of the time limited for commencing 

the action. However, the time so limited cannot be extended 

more than 5 years by any such disability except minority o~, 

in-a~y-e8~e,-mor~-~h8n-!-y~ar-8Eeer-the--d±~ahiiity--eea~e~. 

12) If an action is barred by 27-2-304, any of the 

heirs, devisees, or creditors who at the time of the 

transaction upon which the action might have been founded 

was under one of the disabilities mentioned in subsection 

(l) mayr wit-hin 5 years after the cessation of such 

disability, maintain an action to recover damages. In such 
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action he may recover such sum or the value uf such property 

as h~ would have rece1ved upon rhe final rlistribution of the 

estate 1f an ac::icn had been seasonably conunenced by the 

e:~~teeo:t:or"-or-aO~!:r'lt~t!"a't~'!" f2! _ _Escnal represe:-~lative. 

(3) No ~ers~n may dvail himselt of a disao1lity unless 

it existed wnen his right cf action or entry accrued. 

(4) When tw~ or more disabilities coexist at the time 

the right of a~t1on or en~ry accrues, the limitation does 

not attach until ~hey~ arP. ~oth removed." 

Section .;. Section 27-2-402, MCA, is amended to read: 

"27-2-402. When defendant is out of state. f~-wh~~ 

Whe~ the cause of action accrues against a person he wnu lS 

out of the state and cannot: be served with_....Erocess, the 

action may be commenced within the term herein limited after 

his return to the state; and if after the cause of action 

accrues he departs from the state and cannot be served with 

process, the time of his absence is not part of 

limited for the commencement of thP action." 

the time 

Section 5. 

"27-2-408. 

Section 27-2-408, MCA, is amended to read: 

Bff~e~--on Asser~on of counterclaim of 

term±nation--of--aetion. ill Wh~~~v~r--a ~ defendant in-an 

aee~on-ha~-±nterpo~ed-an-an~wer-in-~ttpport-or-wn~eh-he-wottid 

be is entitled to assert against <:i_.£1:aintiff, by pleading .. or 

a~cndment, any reiy--at--tne--tria!--~po~--o--ae£en~e---or 

counterclaim ~!"_!~ing out of the transaction or occ~~!.::.~~~ 

-4- SB 160 
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that is the subject matter of the plaintiff's claim against 

him. 

l._l_L____!_h_~ time period between the co~~ nee men t and 

termination of an action is not part of the time limit for 

the co~encement of an action by a defendant to recover for 

a counterclaim gr to interpose it in that action or another 

action by the same plaintiff or a successor arising out of 

a the same tra~saction or occurrence the~--ex±~~±~g--in--hi~ 

g r~~e~-~he-remedy-~pon-whieh,-a~-the-t±me-of-the-commeneement 

10 of--the-aetion,-wa~-not-barred-by-any-pro~~~ion-o£-thi~-eoee 

11 ~nd-the-eompie~nt-i~-o±~mi~~ed-or-the-aetion-±~-di~eont±ntted 

12 or-abate~-beea~~e-of-the-pia±ntiff~~-death 7 -the-time-between 

13 the-~ommencement-~nd-e~e-eermfnat±on-of-the-a~t~on-~~-not--a 

14 part--o~--the-time-i±m±eed-fo~-the-eommeneement-of-an-aet±on 

15 by-the-de£endant-to-reeo~er--for--the--ean~e--of--~ct±on--~o 

16 ~nterpo~ed--a~-a-defen~e-or-to-t~te~po~e-the-~ame-defen~e-±n 

17 another-aet±on-brott9ht-by-the-~ame--p±a±nt±££--or--a--per~on 

deri~in.q-ti-tie-fro.m.-or-nnder-him." 

Section 27-2-409, MCA, is amended to read: 

18 

19 

20 

Section 6. 

"27-2-409. Acknowledgment of debt or part payment. Ne 

21 acknow~ea9ment-or-prom±se-±~-e•±denee-o£-a-new-or-eont±nn±n9 

22 eontr~et An acknowledgment or the part payment of a debt is 

23 sufficient evidence to cause the relevant statute of 

24 limitations to begin running anew~ 

2~ ill nn~e~~--the--~ame--±s An acknowledgment must be 
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contained in some writing signed by the party to be charged 

thereby. 

ill However,-tn±~-~eetfon-doe~-not-aite~-t~e-~££e~t-of 

Part payment is any payment of principal or interest,-wn~en 

payment-±~-e~~±~a~ent-to-a--new--prom~~e--±n--w~tt±ngr--du±y 

~igned 7 -to-pay-tne-re~±d~e-o£-the-debt.'' 

-End-

-6- SB 160 
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SENATE BILL NO. 160 

INTRODUCED BY MAZUREK 

BY REQUEST OF THE MONTANA SUPREME COURT AND 

THE SUPREME COURT COMMISSION ON THE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO STATUTES OF LIMITATION ON THE 

COMMENCEMENT OF A CIVIL ACTION; AND AMENDING SECTIONS 

27-2-102. 27-2-301, 27-2-401, 27-2-402. 

27-2-409. MCA. H 

27-2-408, 

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 27-2-102 1 MCA, is amended to ~ead: 

"27-2-102. When action commenced. 1!1 For the purposes 

of statutes relating to the time within which an action must 

be commencedT~ 

(a) a claim or cause of action accrues when all 

elements of the claim or cause exist or have occurred, the 

right to maintain an action on the claim or cause is 

coaplete, and a court or other agency is authorized to 

accept jurisdiction of the action; 

~ an action is commenced when the complaint is 

filed. 

{2) Unless otherwise provided by statute, the period 

of limitation begins when the claim or cause of action 
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accrues. Lack of knowledge of the claim or cause of action, 

or of its accrual, by the party to whom it has accrued, does 

not postpone the beginning of the period of limitation. 

(3) The period of limitation does not begin on any 

claim or cause of action for an injury to person or property 

until the injury has OR FACTS CONSTITUTING THE CLAIM HAVE 

been discovered or, in the exercise of due diligence, should 

have been discovered by the injured party if: 

(a) the injury ts--by--tes OR FACTS CONSTITUTING THE 

CLAIM ARE BY THEIR nature concealed or self-concealing; or 

(b) before, during, or after the act causing the 

injury, the defendant has taken action which prevents the 

injured party from discovering the injury or its cause. 

141 Subsection (3) does not apply to actions involving 

the limitations contained in 27-2-205." 

Section 2. Section 27-2-301, MCA, is amended to read: 

''27-2-301. When demand necessary to perfect right to 

action. Where a right exists but a demand is necessary to 

entitle a person to maintain an action, the time within 

which the action must be commenced must be computed from the 

time when the righ~--~o-mak~-th~ demand is eompiet~ made, 

except in-one-of-the-following-ea~e~~ 

tl7--Where where the right grows out of the receipt or 

detention of money or property by an agent, trustee, 

attorney, or other person acting in a fiduciary capacity, 

-2- SB 160 
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the time must be computed from the time when the person 

having the right to make t·he demand has actual knowledge of 

the facts upon which that right depends. 

t~t--Where--there-was-a-depostt-of-Meney-not-te-be-pai~ 

at-a-fixed-time-b~t-oniy-~pon-a-speetal-demand-or-a-delivery 

of-personal-property-not-to-ee-ret~rned7-spee~~ieally-or--tn 

~iftd7 --at-a-fixed-~ime-or-~pen-a-fixed-eontin~eneyr-the-ti~e 

!llttst-be-eompttted-from-tt'le-demand-:-" 

Section 3. Section 27-2-401, MCA, is amended to read: 

"27-2-401. When person entitled to bring action is 

under a disability. (1) If a person entitled to bring an 

action mentioned in part 2, f!!xcept 27-2-211(3), is, at the 

time the cause of action accrues, either a minor, seriously 

mentally ill, or imprisoned on a criminal charge or under a 

sentence for a term less than for life, the time of such 

disability is not a part of the time limited for commencing 

the action. However, the time so limited cannot be extended 

more than 5 years by any such disability except minority er 7 

in-any-ease,-more-than-1-year-after-the--disabiiity--ceases. 

( 2) If an act ion is barred by 27-2-304, any of the 

heirs, devisees, or creditors who at the time of the 

transaction upon which the action might have been founded 

was under one of the disabilities mentioned in subsection 

(1) may, within 5 years after the cessation of such 

disability, maintain an action to recover dama9es. In such 
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action he may recover such sum or the value of such property 

as he would have received upon the final distribution of the 

estate if an action had been seasonably commenced by the 

execttter-or-8d~inistrater personal representativ~. 

(3) No ~rson may avail himself of a disability unless 

it existed when his right of action or entry accrued. 

14) When two or more disabilities coexist at the time 

the right of action or entry accrues, the limitation does 

not attach until tl'tey all are eeth removed." 

Section 4. Section 27-2-402, MCA, is amended to read: 

"27-2-402. When defendant is out of state. ~£-whe" 

When the cause of action accrues against a person he who is 

out of the state and cannot be served with process, the 

action may be commenced within the term herein limited after 

his return to the state: and if after the cause of action 

accrues he departs from the state and ca~not be served with 

process, the time of his absence is not part of the time 

limited for the commencement of the action." 

Section S. Section 27-2-408, MCA, is amended to read: 

"27-2-408. Bffee~--en Assertion of counterclaim ef 

term~ftat~eft--ef--act~oft. 1!1 Whenever--a ~ defendant ~n-an 

aet~en-ha~-iftterpeeed-an-answer-±n-~~ppert-ef-whieh-he-would 

be is entitled to asse_!:_~ against -~aintiff, by pleading or 

amendment, any rely--at--the--tria~--~peft--a--defense---er 

counterclaim aris~-- out of the transaction or occurrence 
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that is the subject matter of the plaintiff's claim against 

him. 

(2) The time period between the commencement and 

termination of an action is not part of the t~~-J._-!mit for 

the _UE_omme!'cement of an act ion by a defendant to recover for 

a counterclaim or to interpose~ it in that action or another 

action by the same plaintiff or a successor arising out of 

the same transaction or occurrence th~n--~~i~tin~--in--his 

9 faver-~k~-remedy-~pon-whieh,-at-~h~-time-of-the-~emmeneement 

10 of--the-aetion,-wa~-not-b~rred-by-any-pro~ision-o£-this-eode 

11 and-the-complaint-i3-dismi~~ed-or-the-aetion-i3-diseontin~ed 

12 er-abates-beeattse-of-the-plaintiff~s-death,-the-time-between 

13 the-eommeneement-8ftd-th~-t~rmin8tion-of-the-aetion-is-not--a 

14 pert--o~--the-time-limited-fo~-the-eemmeneement-ef-an-aetion 

15 by-the-deiendant-to-reeover--for--the--ea~se--of--action--so 

16 interposed--as-a-defense-or-to-interpo~e-the-~eme-defense-in 

17 another-aetion-brott~ht-by-the-same--plaintiff--or--a--person 

18 derivin9-titie-from-or-ttl"h~.er-him." 

19 Section 6. Section 27-2-409, MCA, is amended to read: 

20 "27-2-409. Acknowledgment of debt or part payment. No 

21 acknowled9ment-or-promise-is-evidenee-or-a-new-or-eontin~in9 

22 eefttraet An acknowledgment or the part payment of a debt is 

23 sufficient evidence to cause the relevant statute of 

24 limitations to begin running anew~ 

25 1!1 anless--the--same-~is An acknowledgment must be 
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contained in some writing signed by the party to be charged 

thereby. 

l!l Howe~er1-this-seetion-does-not-a}ter-the-e~~eet-of 

~~ayment is any payment of principal or interest,-wnieh 

payment~i~-eq~i~aient-to-n--n~w--pr~mis~--in--writiftq1--d~ly 

~i9~~~ 7-to-p8y-the-re~idue-o£-the-debt." 

-End-
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SENATE BILL NO. 160 

INTRODUCED BY MAZUREK 

BY REQUEST OF THE MONTANA SUPREME COURT AND 

THE SUPREME COURT COMMISSION ON ~'HE RULES OF EVIDENCE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAWS RELATING TO STATUTES OF LIMITATION ON THE 

COMMENCEMENT OF A CIVIL ACTION; AND AMENDING SECTIONS 

27-2-102, 27-2-301, 27-2-401, 27-2-402, 27-2-408, AND 

27-2-409, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. Section 27-2-102, MCA, is amended to read: 

"27-2-102. When action commenced. ill For the purposes 

of statutes relating to the time within which an action must 

be commenced-,_£ 

(a) a claim or cause of action accrues when all 

elements of the claim or cause exist or have occurred, the 

right to maintain an action on the claim or cause is 

complete, and a court or other agency is authorized to 

accept jurisdiction of the action; 

i£1 an action is commenced when the complaint is 

E iled. 

(2} Unless otherwise provided by statute, the period 

of limitation begins when the claim or cause of action 
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accrues. Lack of knowledge of the claim or cause of action, 

or of its accrual, by the party to whom it has accrued, does 

not postpone the beginning of the period of limitation. 

ill__!he period of limitation does not begin on any 

claim or cause of action for an injury to person or property 

until the ±n;ury has 9R FACTS CONSTITUTING THE CLAIM HAVE 

been discovered or, in the exercise of due diligence, should 

have been discovered by the injured party if: 

(a) the ±n;ury is--by--its 9R FACTS CONSTITUTING THE 

CLAIM ARE BY THEIR nature concealed or self-concealing; or 

(b) before, during, or after the act causing the 

injury, the defendant has taken action which prevents the 

injured party from discov~ring the injury or its cause. 

(4) Subsection (3) does not apply to actions involving 

the limitations contained in 27-2-205." 

Section 2. Section 27-2-301, MCA, is amended to read: 

11 27-2-301. When demand necessary to perfect right to 

action. Where a right exists but a demand is necessary to 

entitle a person to maintain an action, the time within 

which the action must be commenced must be computed from the 

time when the righe--~o-make-ebe demand is eompie~e made, 

except ±ft-ofte-oE-ehe-Ee%%owiftg-eases~ 

tit--Where where the right grows out of the receipt or 

detention of money or property by an agent, trustee, 

attorney, or other person acting in a fiduciary capacity, 
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the time must be computed from the time when the person 

having the right to make the demand has actual knowledge of 

the facts upon which that right depends. 

tZt--Whe~e--the~e-was-a-depoe~t-o£-meney-~et-to-be-pa~d 

at-a-r±xed-time-b~t-on%y-~pen-a-speeia~-demana-o~-a-de%±very 

o£-per~onai-property-not-to-be-ree~rned,-speeifieally-or--~n 

kindr--et-a-£ixed-time-or-upon-a-£ixed-eontingeney;-the-time 

mHet-be-eempttted-f rom.-the-deiM:ndT '' 

Section 3. Section 27-2-401, MCA, is amended to read: 

11 27-2-401. When person entitled to bring action is 

under a disability. (1} If a person entitled to bring an 

action mentioned in part 2, except 27-2-211(3), is, at the 

time the cause of alition accrues, either a minor, seriously 

mentally ill, or imprisoned on a criminal charge or under a 

sentence for a term less than for life, the time of such 

disability is not a part of the time limited for commencing 

the action. However, the time so limited cannot be extended 

more than 5 years by any such disability except minority or, 

in-eny-e8~e,-more-then-i-year-a£ter-tfte--dieebiiity--ee8~e~. 

(2) If an action is barred by 27-2-304, any of the 

heirs, devisees, or creditors who at the time of the 

transaction upon which the action might have been founded 

was under one of the disabilities mentioned in subsection 

(1} may, within 5 years after the cessation of such 

disability, maintain an action to recover damages. In such 
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action he may recover such sum or the value of such property 

as he would have received upon the final distribution of the 

estate if an action had been seasonably commenced by the 

ex~etltor-or-aem~~~~tr8to~ personal representative. 

(3) No person may avail himself of a disability unless 

it existed when his right of action or entry accrued. 

(4) When two or more disabilities coexist at the time 

the right of action or entry accrues, the limitation does 

not attach until they all are both removed." 

Section 4~ Section 27-2-402, MCA, is amended to read: 

"27-2-402. When defendant is out of state. ff-wh~n 

When the cause of action accrues against a person he ~ho is 

out of the state and cannot be served with process, the 

action may be commenced within the term herein limited after 

his return to the state; and if after the cause of action 

accrues he departs from the state and cannot be served with 

process, the time of his absence is not part of the time 

limited for the commencement of the action." 

Section 5. Section 27-2-408, MCA, is amended to read: 

"27-2-408. Bffeet--oft Assertion of counterclaim ef 

+:ermiftation--e£--oe+:ioft. 1!1 Whenev~r--8 ~ defendant in-8n 

aetion-h8~-±nte~po~ed-an-an~wer-in-s~pport-of-whieh-he-wott%d 

be is entitled to assert against a plaintiff, by pleading or 

amendment, ~ re%y--a+:--the--t~ta~--Hpon--o--de£en~e---or 

counterclaim arising out of the transaction or occurrence 
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that is the subject matter of the plaintiff's claim against 

him. 

(2} The time period between the commencement and 

termination of an action is not part of the time limit for 

the commencement of an action by a defendant to recover for 

a counterclaim or to interpose it in that action or another 

action by the same plaintiff or a successor arising out of 

8 the same transaction or occurrence ~fteft--~xisting--ift--h±s 

9 ~avor-the-~emedy-~pon-which7-at-~he-~ime-o£-the-eemme~eeme~t 

10 oE--the-aet±en,-we~-not-barred-by-any-~rev±sion-o£-th±s-eode 

11 and-the-eompiaint-±s-d~~missed-or-the-aeti&n-is-dieeofttin~ed 

12 er·-abates-beeattse-oE-the-pia±ntiff~e-death,-the-tiae-eetween 

13 the-eomme~eement-and-th~-term±nation-of-the-aet+on-is-not--a 

14 part--o£--the-time-limite~-£or-the-eommeneement-of-an-aet±on 

15 by-the-defendant-to-reeo~er--for--the--eatlse--of--action--~o 

16 interposed--a~-a-de£en~e-or-to-interpose-the-~ame-defen~e-in 

17 another-action-brottght-by-the-same--p~aintif£--or--a--per~on 

18 deriving-title-from-or-tlnder-him." 

19 

20 

Section 6. Section 27-2-409, MCA, is amended to read: 

"27-2-409. Acknowledgment of debt or part payment. No 

21 ac~nowledgment-or-prom±~e-is-ev±denee-o£-a-new-or-contintling 

22 contract An acknowledgment or the part payment of a debt is 

23 sufficient evidence to cause the relevant statute of 

24 limitations to begin running anew~ 

25 1!1 tlnie~~--the--~ame--±s An acknowledgment must be 

-5- SB 160 

1 

2 

3 

4 

5 

6 

SB 0160/03 

contained in some writing signed by the party to be charged 

thereby. 

1!1 Howe~er,-tni~-eeetion-does-not-a~ter-the-effeet-or 

Part payment is any payment of principal or interest 7 -wh±eh 

p~ymen.~-i~-eq~~valent-to-a--n.ew--p~omi~e--in--w~itin~ 7 --~ttly 

stqn.edr-~o-pay-~ he-residtle-o£ -~he-debt. •• 

-End-
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JUDICIARY ~ 
, Mr. Speaker: We, the committee on -------------------------------------------------

SENATE BILL 00. 160 report _____________________________________________________________________ ~ 

0 do pass ~ be concurred in 
0 do not pass 0 be not concurred in 

Page 2, lines 6 and 9. 
Strike: "injury" on lines 6 and 9 
Strike: "OR" on lines 6 and 9 

~as amended 
0 statement of intent attached 
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REP. MERCER WILL CARRY THE BILL! 
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