
SENATE BILL NO. 51 

INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 
ON LIABILITY ISSUES 

JANUARY 6, 1987 

JANUARY 8, 1987 

FEBRUARY 14, 1987 

FEBRUARY 16, 1987 

FEBRUARY 17, 1987 

FEBRUARY 18, 1987 

FEBRUARY 19, 1987 

FEBRUARY 23, 1987 

MARCH 20, 1987 

MARCH 26, 1987 

MARCH 27, 1987 

IN THE SENATE 

IN 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

ON MOTION BY CHIEF SPONSOR, SENATOR 
THAYER AND REPRESENTATIVES THOMAS, 
J. BROWN, AND IVERSON ADDED 
AS SPONSORS. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 49; NOES, 0 . 

TRANSMITTED TO HOUSE. 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, CONCURRED IN AS 
AMENDED. 



MARCH 30, 1987 

APRIL 3, 1987 

APRIL 4, 1987 

APRIL 6, 1987 

APRIL 7, 1987 

THIRD READING, CONCURRED IN. 
AYES, 85; NOES, 13. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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SENATE BILL NO. 51 

INTHODUCED BY B.-
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON LIABILITY ISSUES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO LIABILITY; SUBSTITUTING THE DOCTRINE OF 

COMPARATIVE FAULT FOR THE DOCTRINE OF COMPARATIVE 

NEGLIGENCE; ELIMINATING JOINT LIABILITY; PROVIDING FOR THE 

APPORTIONMENT OF FAULT AMONG JOINT TORTFEASORS; AND AMENDING 

SECTIONS 27-l-702 AND 27-1-703, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-l-702, MCA, is amended to read: 

''27-l-702. Comparative ~~gtigenee fault -- extent to 

which contributory ne9li9ence fau~~ bars recovery in action 

for damages. 1l.l_ Contributory :'l.egl±qence fault shall not bar 

recovery in an action by any person or his legal 

representative to recover damages for neg±~gence--re~~l~t"g 

in death or injury to person or property if such negli9e"ee 

contributory fault was not greater than the negiige"ee fault 

of the person or the combined fault of all person~ against 

whom recovery is sought, but any damages allowed shall be 

diminished in the proportion to the amount of "e9i~9~ne~ 

fault att~ibutable to the person recovering or for whose 
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death.or injury to person or property recovery is made. 

(2) "Fault" includes acts or omissions that are ~ 

measure wrongful, unlawful, negligent, or reckless or that 

subject a _E~__£500 ____ ~--~t_r ict tort liabi 1 i ty. The term also 

includes: 

{a) bre~ch of warranty; 

fEL _ _?ssum.E!_ion of risk; 

(c) misuse of a product; and 

(d) failure to avoid or mitigate an injury, includi~~ 

failure to use safety devices.'' 

Section 2. Section 27-1-703, MCA, is amended to read: 

11 27-1-703. Multiple defendants jointiy--and--~everaiiy 

%~abie-----~i9ht-of-eontr~b~~ion -- apportionment of fault. 

tlt-Whenever-the-ne9li9enee-o£-~ny-party-in-~ny-aetion-i~-an 

i~~~e,-eaeh-~arty-a9a+ns~-whem-~eeev~ry-may--be--a±lowed--i~ 

jointiy--and--~everaiiy--±iable--£or--the-amo~nt-tha~-may-be 

awarded--to-the-e±a±mant-but-ha~-the--rignt--o£--contribut±on 

£rom--any-other-per~en-who~~-n~9!i9~~e~-mey~have-e~nt~ibtlted 

e~-a-proximate-ca~~e-to-the-injttry-eompio±rted-ofo 

tZt--en-motion-e~-~ny-~er~y-ege±n~t---wkom--a--claim--i~ 

a~serted--£or--negiigenee--res~lting--~n--death-o~-±n;o~y-~o 

per~o"-or-~roperty,-a"y-other-per~on--whose--neqligence--may 

~a~e---eontr±b~te~--o~--o--prox±mate--eaa~e--to--t~~--i~j~ry 

eomp±a±n~d-o~-may-he-1oined-e~-an-additionet--party--to--the 

aetiono--Wheneve~--more--t~an--one--~er~on--±~-fo~nd-to-have 
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eont~±bttted-as-a-proxim8te-e8tl~e-to--the--±n;ury--eomplsine~ 

o£ 7 --t~e--tr±er--o£-£aet-sha±l-apport~on-the-de9ree-of-fault 

among-such-persons.-eontr±e~t±on-~hal±--be--proportionat--to 

the--negt±genee--o£--the--parties--aga±n~t--whom-reeo~ery-is 

allowedo-Noth±ng-eonta±ned-in-th±s-seetion--shait--ma~e--any 

party-in~ispensable-pursuant-to-Rtlte-l9r-MoRoe±v~Po 

t3t--I£--for-any-rea~on-all-or-part-o~-the-eontribtlt±on 

from-a-party-liable-for--eontribtltion--eannot--be--obtainedt 

eaeh--of--the-other-parties-against-whom-reeo¥ery-i~-a±lowed 

i~-±iable-to-eontribute-a-proportiona±-part--of--the--unpaid 

11 ~er~±o~--or-~ne-"e"eo"trib~ti"g-party~~-~h~re-and-may-ob~a±~ 

12 j~dgment-i~-a-p@nding-or-~ttb~eqnent-a~t~o~-£or--eont~ib~tion 

13 £rom-the-noneontr±bnt±ng-party. 

14 (1) In an action involving the fault of ~ore than one 

15 person, the trier of fact shall determine the percentag~ __ of 

16 fault attributable to each person whose actions contributed 

17 to the damages. Such persons may include but need not be 

18 limited to the claimant, injured person, defendants, 

19 third-party defendants, persons released from liability by 

20 the claimant, persons immune from liability to the claimant, 

21 and any other persons who have a defense against the 

22 claimant. 

23 ~Judgment must be entered against each defendant in 

24 an amount representing his proportionate share of the 

25 claimant 1 s total damages unless the d~fendant: 
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(a} has been released by the cldimant; 

(b) is immune from liability to the claimant; or 

~as prevailed against _the claimant on_~n~ other 

individual defense. 

.L!L The liability of a defendant is sever<ll only, 

except that one defendant may be respo~~jble for the fault 

of another if both acted in ~oncert in ccntributi0~ to the 

claimant's damages or if one defe_ndant acted as an agent of 

the other." 

-End-
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SENATE BILL NO. 51 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON LIABILITY ISSUES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO LIABILITY; SBBS~%~8~%N9-~HB-Bee~R%NB-6P 

eeMPARA~%YB--PABb~---P6R---~HB---99ETRfNB---6P---eeMPARA~%VB 

NBSbfSBNeB7 ELIMINATING JOINT LIABILITY7-PR6YfBfNS-P6R-THB 

APP6R~f6NMBNT-6P-PABbT-AM6HS-a6fH~--~6R~PBA66RS IN CERTAIN 

CASES; AND AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-702, MCA, is amended to read: 

"27-1-702. Comparative negJ:±gertee faa%e NEGLIGENCE 

extent to which contributory negligence £aare NEGLIGENCE 

bars recovery in action for damages. i!i Contributory 

negi~genee Eattit NEGLIGENCE shall not bar recovery in an 

action by any person or his legal representative to recover 

damages foe ftegiigeftee-res~itiftg-ift NEGLIGENCE RESULTING IN 

death or injury to person or property if such negiigenee 

eontr±b~~e~y--fe~ie NEGLIGENCE was not greater than the 

rtegligenee fa~lt NEGLIGENCE of the person or the combined 

fa~~~ NEGLIGENCE of all persons against whom recovery is 

sought, but any damages allowed shall be diminished in the 

~n• L••'"•"•• co~• 
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proportion to the amount of ne~i~~~ne~ f8~%t NEGLIGENCE 

attributable to the person recovering or-for-whose-death--o~ 

iftittry-to-person-or-property-reeovery-ie-maCe. 

t~t--4PftH%~"-ine~~Ce3-ae~s-or-om~ssions-that-are-in-anr 

measure--wrongftt%,--~nlaw£~%,-negliqent,-or-ree~less-or-tha~ 

s~8;ee~-a-person-~o-e~rie~-tor~--~iabi±i~y.--~he--~erm--ai3o 

i-l"l:e%1:2dee-:-

tat--breaeh-o£-werranty; 

tbt--assttmp~ion-o£-ri3k; 

tet--mi-sttee-o£-a-prod1:2ee;-and 

tdt--fatlure--~o-avotd-or-mtttgate-an-in;1:2ry,-~nel~di-ng 

faiittre-eo-uee-safety-deviees.•• 

Section 2. Section 27-1-703, MCA, is amended to read: 

11 27-l-703. Multiple defendants ;ointly-and-severaiiy 

ii-abie----ri-~h~-o£-eontri-btttion ~--appo!tioftment--o£--£8~lt 

DETERMINATION OF LIABILITY. tlt-Wheneve•-the-negiigeftee 

o£-any-party-in-any-aetion-is-a~-i~stl~,-~aeh--p~rty--aga±nst 

whem-reeove~y-may-be-aiiowed-±s-;o±ntiy-end-severaily-i±able 

£or--the--amo~n~-that-may-be-awarded-to-the-eiaimant-bttt-h8s 

the-ri~ht--or--eont~tbttt~o~--from--any--other--per~on--vho~e 

negligence--may-have-eontr%btlted-as-a-proxtmate-eau~e-to-the 

tnj~ry-eompiatned-o£-:-

t~t--an-motion-o£-any-party-aqain~t--wkom--a--elatm--±~ 

a~serted--£or--neg±±9enee--re~~±tin9--±n--death-er-±nj~ry-to 

pereen-or-propertyy-any-o~her-pe~~on---whose--ne9li9enee--may 
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ha¥~---eon~ribH~ed--a~--a--~r~ximate--eao~e--to--~fte--injttry 

compla~ned-o£-may-be-;o±ned-a~-an-additienai--party--to--the 

aetiono--Khenever--mere--than--one--person--±s-ro~nd-to-have 

eoner±b~ted-a~-a-prox±ma~e-eauee-to--the--±n;ury--eompiained 

o£T--the--trier--o£-£aet-sha~%-apportion-the-degree-o£-£auit 

amon~-stteh-personso-eontribution-~hai%--be--proportional--to 

the--negi±genee--o£--the--part±es--aga±nst--whem-reeovery-is 

aliowedo-Noth±ng-eonta±ned-in-th±s-seet±on--shall--ma~e--any 

pa~ty-±ndispensable-pttrsttant-to-Rttie-l9r-M7Roe±voPo 

f37--f£--£or-any-reason-all-or-part-o£-the-eontrib~t±on 

f~em-a-~arty-iiabie-Eo~--eon~~~btt~ion--es~~ot--be--ob~ai~ed, 

eaeh--er--~he-ether-parties-agai~st-whem-~eeo•ery-is-aiiowed 

is-±iabie-te-eo~~rib~te-e-proportional-pa~t--ef--the--~npeid 

poreio~--o£-the-noncontrib~~ing-p8rty~s-ehere-and-may-obta~n 

i~dgment-in-a-peneing-or-sttbseq~ent-aet~on-for--eentribtttion 

from-the-noneontrib~tin~-partyo 

f!i==fn--an-aetion-involving-the-fattlt-o~-more-than-one 

person,-the-trier-of-faet-shaii-determ~ne-the-pereentage--of 

£aalt--attribtttabie-to-eaeh-~er~on-whose-setions-eontrib~ted 

to-the-dsmageso-Sttch-pe~sons-may-inel~ee--b~t--need--not--be 

limited---to---the--eraimant7 --injttred--person7 --defendanter 

tftird-partr-de£endants,-person~-reieased-Erom--l±ab±i±ty--by 

the-elaimantT~~ersons-±mmttne-from-liability-to-the-ela±man~z 

and--any--other--persons--who--have--a--defense--against-the 

elaimanto -------
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tit--attdgment-m~st-be-entered-aga±nst-eaeh-detendant-in 

an--amo~ne~-~e~sent±ng--his--proportionate--share--e~--the 

ciaimant~s-eotal-damagee-~n~ess-the-defendant~ 

tat--has-been-releaeed-by-t"e-ela~mant; 

tbt--±s-immttne-from-ltability-to-the-elaimant;-or 

tet--has- -pr eve: i led--eg e: ins t-- t h~.- e let ~mant-on-any-other 

indiw±dtta~-defenseo 

t3t--The-lie:bil~ty-o£--a--defendant--is--several--only, 

exeept--that--one-detendant-may-he-respons±b~e-fo~-the-£attlt 

e£-another-if~~~th-aeted-in-concert-in-eontrib~t±ng--to--the 

elaimant~s--damages-or-if-one-de£e~dant-aeted-as-an-agent-o£ 

the-ethe~T (1) EXCEPT AS PROVIDED IN SUBSECTIONS (2) AND 

(3), WHENEVER THE NEGLIGENCE OF ANY PARTY IN ANY ACTION IS 

AN ISSUE, EACH PARTY AGAINST WHOM RECOVERY MAY BE ALLOWED IS 

JOINTLY AND SEVERALLY LIABLE FOR THE AMOUNT THAT MAY BE 

AWARDED TO THE CLAIMANT BUT HAS THE RIGHT OF CONTRIBUTION 

FROM ANY OTHER PERSON WHOSE NEGLIGENCE MAY HAVE CONTRIBUTED 

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF. 

(2) ANY PARTY WHOSE NEGLIGENCE IS DETERMINED TO BE 25% 

OR LESS OF THE COMBINED NEGLIGENCE OF ALL PERSONS DESCRIBED 

IN SUBSECTION (4~ SEVERALLY LIABLE ONLY AND IS 

RESPONSIBLE ONLY FOR THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE 

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION (3). THE~REMAINING 

PARTIES ARE JOINTLY AND SEVERALLY LIABLE FOR THE TOTAL LESS 

THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT. 

-4- SB 51 
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(3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES 

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT 

IN CONTRIBUTING TO THE CLAIMANT'S DAMAGES OR IF ONE PARTY 

ACTED AS AN AGENT OF THE OTHER. 

(4) ON MOTION OF ANY PARTY AGAINST WHOM A CLAIM IS 

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO 

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY 

HAVE CONTRIBUTED AS A PROXIMATE CAUSE TO THE INJURY 

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TO THE 

ACTION. FOR PURPOSES OF DETERMINING THE PERCENTAGE OF 

LIABII.ITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTION 

CONTRIBUTED TO THE INJURY COMPLAINED OF, THE TRIER OF FACT 

SHALL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED 

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, PERSONS RELEASED 

FROM LIABILITY BY THE CLAIMANT, PERSONS IMMUNE FROM 

LIABILITY TO THE CLAIMANT, AND ANY OTHER PERSONS WHO HAVE A 

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF FACT SHALL 

APPORTION THE PERCENTAGE OF NEGLIGENCE OF ALL SUCH PERSONS. 

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, THE TRIER 

OF FACT MAY NOT CONSIDER OR DETERMINE ANY AMOUNT OF 

NEGLIGENCE ON THE PART OF ANY INJURED PERSON'S EMPLOYER OR 

COEMPLOYEE TO THE EXTENT THAT SUCH EMPLOYER_!}R COEMPLOYEE 

HAS TORT IMMUNITY UNDER THE WORKERS' COMPENSATION ACT OR THE 

24 OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY O'fHEH __ ST_A_'l'~ 

25 OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE 
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PROPORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHOM 

RECOVERY IS ALLOWED. NOTHING CONTAINED IN THIS SECTION 

SHALL MAKE ANY PARTY INDISPENSABLE PURSUANT TO RULE 19, 

MONTANA RULES OF CIVIL PROCEDURE, 

(5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION 

PROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE OBTAINED, 

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIONAL 

PART OF THE UNPAID PORTION OF THE NONCONTRIBUTING PARTY'S 

SHARE AND MAY OBTAIN JUDGMENT IN A PENDING OR SUBSEQUENT 

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A 

PARTY FOUND TO BE 25% OR LESS NEGLIGENT FOR THE INJURY 

COMPLAINED OF IS LIABLE FOR CONTRIBUTION UNDER THIS SECTION 

ONLY UP TO THE PERCENTAGE OF NEGLIGENCE ATTRIBUTED TO HIM." 

NEW SECTION. SECTION 3. SEVERABILITY. IF A PART OF 

THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM 

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS 

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS 

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM 

THE INVALID APPLICATIONS. 

-End-
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SENATE BILL NO. 51 

INTRODUCED BY B. BROliN, THAYER, TBOMAS, J. BROliN, IVERSON 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON LIABILITY ISSUES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY RBVISIRG THE 

LANS RELATIRG TO LIABILITY; BIIBB'I'f~f118-HB-aee9RfoNB-M' 

eeMPARA'I'fYB--PAII&'I'---P6R---'I'HB---99ePRfoNB---8P---eeMPARA'I'fVB 

NBSbf8BN8B7 ELIMINATING JOINT LIABILITY?-PR8¥foBfN8-P8R-'I'BB 

APP8R'I'f6NMBN'I'-9P-PABb'I'-AMBN8-~8§N'I'--'I'BR'I'PBA88RS IN CERTAIN 

~~ AND AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF TBB STATE OP MONTANA: 

Section 1. Section 27-1-702, MCA, is amended to read• 

"27-1-702. Comparative nagiigenee faai~ NEGLIGENCE 

extent to which contributory negiiganee ~NEGLIGENCE 

bars recovery in action for damages. f!i Contributory 

negligenee faalt NEGLIGENCE shall not bar recovery in an 

action by any person or his legal representative to recover 

~ges for negiigenee-reaalting-in NEGLIGENCE RESULTING IN 

d .. th or injury to person or property if such negiigenee 

eontribatery--faalt NEGLIGENCE was not greater than the 

negligenee ~ NEGLIGENCE of the person or the combined 

£aai~ NEGLIGENCE of all persons against whom recove[y is 

sought, but any damages allowed shall be diminished in the 

~---
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proportion to the amount of negiigenee faait NEGLIGENCE 

attributable to the person recovering or-for-whoae-dea~h--or 

ini~ry-~e-peraen-er-preper~y-reeoyerr-is-.. de. 

t~t--•PB~it•-ine!udes-eeta-or-eatasiona-~ha~-are-in-•ny 

.. aaare--wreft9fa!z--un!awfa!z-negiigent7-er-reek!eas-er-thet 

aabjeet-a-peraon-to-atriet-~or~--iiabilityT--'I'he--~era--aieo 

ineladea~ 

tat--breaeh-of-warren~y; 

tbt--aaaaap~ion-of-ria~; 

tet--aisase-of-a-prodae~~-and 

tdt--failare--~o-e•aid-or-aitigate-an-injaryz-inei~ding 

failare-to-aae-eafety-4e•ieea~· 

Section 2. Section 27-1-703, MCA, is amended to read: 

"27-1-703. Multiple defendants jointiy-and-ae•erai!y 

liabie----right-of-eontribation ----apportionaent--of--fealt 

DETERMINATION OF LIABILITY. f!t-WheneY~r-the-negligenee 

ef-any-perty-~n-any-aetien-ia-an-issae7-eaeh--party--egeinst 

whoa-ree09ery-.. y-be-aliowed-ia-;ointly-and-s~•erelly-iieble 

for--~he--a.oant-~ha~-.. ,-be-ewarded-to-the-elaiaan~-bat-haa 

~he-righ~--of--eontribe~ien--froa--eny--other--peraon--whoee 

negii~enee--aey-hs•e-eeet~ibeted-aa-a-pro•iaate-eaase-to-the 

injary-eempiained-ofT 

tat--en-setien-of-any-party-against--wheM--a--eiata--is 

asserted--£or--n~giigenee--ree~lting--in--death-or-in;u~y-te 

peraen-or-preperty;-any-other-person--whose--ftegligene~--•ay 
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heve---eon~rih~~e~--ea--a--proxiaa~e--eaaae--ee--the--iniary 

eoaploifte~-ef-may-be-;oifte~-oa-aft-a~di~toftal--par~y--to--the 

ae~iono--"henever--•~re--~han--ane--persen--ie-foand-to-ha•e 

een~r~h~~ed-es-e-preximaee-ea~se-to--the--in~nry--eeaplained 

ofT--the--trier--of-faet-sholl-epportioft-~he-degree-of-faalt 

aaeng-s~eh-persona.-eentrih~tion-shall--he--preper~ional--to 

the--ne~l~genee--of--the--parties--a9atnst--who.-reee•ery-ia 

ailowedo-Nothing-eontained-in-this-seeeien--shal~--•ake--any 

par~y-indispensable-parsttane-te-RHle-l97-MTRTeiYoP• 

t3t--lf--fer-any-reeson-all-or-part-of-the-eontribation 

from-a-party-liable-for--eentribation--eannot--be--eb~aineG7 

eech--ef--~he-e~her-parties-a9ainat-whem-reee•ery-ts-ellcwe~ 

ia-l±able-ta-eafttr±b~te-a-praport±aftai-pere--ef--the--anpeid 

pertien--eE-the-nencentrih~~in9-party~s-ahere-and-·aay-&btein 

iadgment-in-a-pen~ing-er-sdbaeq~ent-aeti&n-fer--contribatien 

frem-the-neneontrib~tin,-partyT 

flt--fn--an-aetion-inweiwint-the-faa!t-of-.ore-than-one 

person7 -the-trier-ef-faet-ahail-determine-the-pereentage--of 

fa~lt--attribatable-te-eaeh-peraon-whose-aetiona-eentribated 

tc-the-da•agesT-Saeh-persone-aay-ineiade--bat--need--not--be 

itateed---te---the--eiat .. fttT--±ft;ared--peraenz--defeftdaft~er 

third-par~r-defendafttar-pereofte-reieaaed-fro.--liabtitty--by 

the-elaimantT-persons-i .. ane-fre.-liabiiity-to-~he-eieiaantT 

and--any--ether--persens--who--hawe--a--de£ense--against-the 

claiMant. 
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tit--~adgaeftt-aa•t-be-efteered-egaina~-eaeh-defeftdafte-in 

an--.-oant--repreeentint--his--propertionate--ahare--ef--the 

elot .. nt~a-tatai-daaagea-anieee-ehe-defeftdafte~ 

tat--has-been-reieased-by-the-elaimant~ 

tbt--is-iftllllane-frolll-liaDility te-the-eia-tn._ .t;--er 

tet--ftas--prewailed--against--the-elataant-eft-afty-ether 

iftdtYi~aal-defeftseT 

t~t--~he-iiability-af--a--~efeftdaftt is--se•eral--oftlYT 

e•eep~--that--ene-defeftdl!l:ftt-may-be-respoftsihle-for-the-fa~lt 

of-aftother-if-bath-aeted-tft-eofteert-in-eontribat±ng--ee--the 

eiai .. ftt~a--deaagea-or-if-efte-defeftdane-aeted-ae-aft-&gant-of 

the-atherT !1) EXCEPT AS PROVIDED IN SUBSECTIONS (2) AND 

(31, WHENEVER THE NEGLIGENCE OF ANY PARTY IN ANY ACTION IS 

AN ISSUE, EACH PARTlr AGAINST WHOM RECOVERlr MAY BE ALLOWED IS 

JOINTLY AND SEVERALLlr LIABLE FOR THE AMOUNT THAT MAY BE 

AWARDED TO THE CLAIMANT BUT HAS THE RIGHT OF CONTRIBUTION 

FROM ANY OTHER PERSON WHOSE NEGLIGENCE MAY HAVE CONTRIBUTED 

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF. 

(2) ANlr PARTlr WHOSE NEGLIGENCE IS DETERMINED TO BE 25\ 

OR LESS OF THE COMBINED NEGLIGENCE OF ALL PERSONS DESCRIBED 

IN SUBSECTION (4) IS SEVERALLY LIABLE ONLY AND IS 

RESPONSIBLE ONLY P0R THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE 

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION (3). THE REMAINING 

PARTIES ARE JOINTLlr AND SEVERALLlr LIABLE FOR THE TOTAL LESS 

THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT. 

-4- SB 51 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

SB 0051/02 

(3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES 

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT 

IN CONTRIBUTING TO THE CLAIMANT'S DAMAGES OR IF ONE PARTY 

ACTED AS AN AGENT OF THE OTHER. 

(4) ON MOTION OF ANY PARTY AGAINST WHOM A CLAIM IS 

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO 

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY 

HAVE CONTRIBUTED AS A PROXIMATE CAUSE TO THE INJURY 

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TO THE 

ACTION. FOR PURPOSES OF DETERMINING THE PERCENTAGE OF 

LIABILITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTION 

CONTRIBUTED TO THE INJURY COMPLAINED OF, THE TRIER OF FACT 

SHALL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED 

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, PERSONS RELEASED 

FROM LIABILITY BY THE CLAIMANT, PERSONS IMMUNE FROM 

LIABILITY TO THE CLAIMANT, AND ANY OTHER PERSONS WHO HAVE A 

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF FACT SHALL 

APPORTION THE PERCENTAGE OF NEGLIGENCE OF ALL SUCH PERSONS. 

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, THE TRIER 

OF FACT MAY NOT CONSIDER OR DETERMINE ANY AMOUNT OF 

21 NEGLIGENCE ON THE PART OF ANY INJURED PERSON'S EMPLOYER OR 

22 COEMPLOYEE TO THE EXTENT THAT SUCH EMPLOYER OR COEMPLOYEE 

23 HAS TORT IMMUNITY UNDER THE WORKERS' COMPENSATION ACT OR THE 

24 OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY OTHER STATE, 

25 OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE 
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PROPORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHOM 

RECOVERY IS ALLOWED. NOTHING CONTAINED IN THIS SECTION 

SHALL MAKE ANY PARTY INDISPENSABLE PURSUA~r TO RULE 19, 

MONTANA RULES OF CIVIL PROCEDURE. 

(5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION 

FROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE OBTAINED, 

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIONAL 

PART OF THE UNPAID PORTION OF THE NONCONTRIBUTING PARTY'S 

SHARE AND MAY OBTAIN JUDGMENT IN A_~ENDING OR SUBSEQUENT 

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A 

PARTY FOUND TO BE 25\ OR LESS NEGLIGENT FOR THE INJURY 

COMPLAINED OF IS LIABLE FOR CONTRIBUTION UNDER THIS SECTION 

ONLY UP TO THE PERCENTAGE OF NEGLIGENCE ATTRIBUTED TO HIM." 

NEM SECTION. SECTION 3. SEVERABILITY. IF A PART OF 

THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM 

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS 

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS 

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM 

THE INVALID APPLICATIONS. 

-End-
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SENATE BILL NO. 51 

INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON 

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 

ON LIABILITY ISSUES 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO LIABILITY; SBBSTITHTING-THB-99€TR%NB-6P 

B6MP~T%YB--PABbT---P6R---THB---99€TRINB---6P---eeMP~T%YB 

NBGbf6BNBB~ ELIMINATING JOINT LIABILITY~-PR6YIBING-P6R-THB 

APP6RTIGNMBNT-6P-PABbT-AM6N6-d6fNT--T6RTPBAS6RS IN CERTAIN 

CASES; ANB AMENDING SECTIONS 27-l-702 AND 27-l-703, MCA; AND 

PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-702, MCA, is amended to read: 

''27-1-702. Comparative ~egiigenee £eu:d:t NEGLIGENCE 

extent to which contributory fteg!igeftee f8~~~ NEGLIGENCE 

bars recovery in action for damages. f!i Contributory 

negiigenee fa~;~ NEGLIGENCE shall not bar recovery in an 

action by any person or his legal representative to recover 

damages for neg%igenee-restt%ting-in NEGLIGENCE RESULTING IN 

death or injury to person or property if such negiigenee 

contrib~tory--~a~it NEGLIGENCE was not greater than the 

n~~%±~enee fa~it NEGLIGENCE of the person or the combined 

fattit NEGLIGENCE of all persons against whom recovery is 

~n• ""'""''"" ""'~' 
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sought, but any damages allowed shall be diminished in the 

proportion to the amount of negi±genee £aQit NEGLIGENCE 

attributable to the person recovering er-£er-wftese-dee~ft--er 

in;ttry-~e-persen-er-preperty-reeovery-±~-made. 

tit--•pa~i~•-±nel~des-acts-er-om±~s±ens-tftat-are-in-any 

measttre--vronqftt}r--ttn}ewfttlT-neql±qent7-or-reekless-or-that 

sttb;eet-a-person-ee-ser±ee-eort--l±ab±l±tr·--~he--term--a}so 

±nelttdes-:-

tat--breaeh-ef-werrenty; 

tbt--assttmption-o£-risk; 

tet--misttse-of-a-predttet;-and 

tdt--£a±}ttre--te-aveid-er-mitigate-an-injnry,-ineiading 

fa±lttre-to-ttse-safety-deviees-;-" 

section 2. Section 27-1-703, MCA, is amended to read: 

N27-l-703. Multiple defendants ;eintly-and-severaily 

liabie----ri9ht-of-eontribtttion ----apportionment--of--fattlt 

DETERMINATION OF LIABILITY. ttt-Whenever-the-negi±genee 

o£-any-party-in-any-aetioft-i~-an-i~~~~,-eaeh--~arty--agatft8t 

whom-reeovery-may-be-al~owed-±s-jo±ntiy-and-severaily-iiable 

£or--the--omo~nt-that-may-~e-awarded-to-the-eiaimant-btlt-ha~ 

the-righ~--o£--eofttribtttion--from--any--other--person--whose 

~eglige~ee--may-have-contribttted-es-e-proximate-eatt~e-eo-the 

injtlry-eomp±a±ned-oEo 

tZt--en-motion-of-any-party-aga±n~t--whom--a--e±a±m--±s 

asserted--Eor--~egiiqe~ee--re~~iting--±n--death-or-injtlry-to 
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person-or-propertyT-any-oener-persoft--whose--neg%%gence--may 

ftave---eon~rib~~ed--as--a--prox~mate--eause--~o--the--injttry 

eo•plained-ef-may-be-;oined-as-an-additionai--parey--to--the 

aetiono--Nhenever--more--than--one--person--is-re~nd-to-have 

contr~b~ted-as-a-proximate-eattse-to--the--injtlry--eompiained 

or,--t~e--tr~er--of-faet-shall-apport%on-the-degree-of-fattit 

among-stteh-persons~-eontr%b~tion-shail--be--proportionai--to 

the--negligenee--o£--the--parties--against--whom-reeovery-is 

ailowedo-Nothing-eontained-in-this-seetion--shaii--make--any 

party-indispensable-p~rstlant-to-Rttle-197-MoRoe±v.Po 

t3t--ff--fer-any-~easen-all-or-pa~t-ef-the-eon~r~ett~*on 

from-a-par~y-liable-fer--eontrib~tien--eannot--ee--obtaine~7 

each--of--the-other-parties-aga±ns~-whom-reeovery-is-allowed 

is-iiable-to-eontrib~te-a-proport±onal-part--oE--the--ttnpa±d 

port±on--ef-the-noneont~ibating-pdrty~s-share-and-may-cbtain 

;~d~men~-in-a-pendin~-or-s~bseqaent-aetion-£or--eontrib~tion 

from-the-noneontribating-party. 

t!t--fn--an-aetion-±nvolving-the-Eaait-of-more-than-one 

person,-the-trier-of-faet-shall-determine-the-pereentage--o£ 

faalt--attrib~table-to-eaeh-person-whose-aetions-eontribate~ 

to-the-damaqes.-Saeh-persons-may-inel~de--bat--need--not--be 

l±mite~---to---the--elaimant,--injared--personT--defendants7 

third-partr-defen~antsT-persons-released-Erom--l±ab±lity--by 

the-e~a±mant,-persons-±mmune-from-liability-to-the-elaimant, 

and--any--other--persons--who--have--a--defense--against-the 
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elaimanto 

tit--aa~gment-mast-be-entered-aga~nse-eaeh-defendant-in 

an--amoant--representing--his--preper~ionate--share--of--the 

elaiMaftt~s-totai-damages-anless-the-defenftant~ 

tat--has-been-releaseft-by-the-elaimant~ 

thj--is-imm~ne-frem-iiabii~ty-to-the-elaimant;-or 

tet--has--prevailed--against--the-e}aimant-on-any-other 

indi¥idaal-defeftse. 

t3t--~he-liabiiity-ef--a--defendant--is--severai--onlyt 

exeept--that--one-de£endant-may-ee-respoftsible-£or-the-fa~lt 

of-another-if-heth-aeted-in-eoneer~-in-eontrih~ting--to--the 

elaimant~s--damages-or-if-ene-defendant-aeted-as-an-agent-o£ 

the-othe•• (1) EXCEPT AS PROVIDED IN SUBSECTIONS (2) AND 

(3), WHENEVER THE NEGLIGENCE OF AN¥ PARTY IN ANY ACTION IS 

AN ISSUE, EACH PARTY AGAINST WHOM RECOVERY MAY BE ALLOWED IS 

JOINTLY AND SEVERALLY LIABLE FOR THE AMOUNT THAT MAY BE 

AWARDED TO THE CLAIMANT BUT BAS THE RIGHT OF CONTRIBUTION 

FROM ANY OTHER PERSON WBOSE NEGLIGENCE MAY HAVE CONTRIBUTED 

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF. 

l2J ANY PARTY WHOSE NEGLIGENCE IS DETERMINED TO BE i5' 

50' OR LESS OF THE COMBINED NEGLIGENCE OF ALL PERSONS 

DESCRIBED IN SUBSECTION (4) IS SEVERALLY LIABLE ONLY AND IS 

RESPONSIBLE ONLY FOR THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE 

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION (3). THE REMAINING 

PARTIES ARE JOINTLY AND SEVERALLY LIABLE FOR THE TOTAL LESS 
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THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT. 

(3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES 

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT 

IN CONTRIBUTING TO THE CLAIMANT'S DAMAGES OR IF ONE PARTY 

ACTED AS AN AGENT OF THE OTHER. 

(4) ON MOTION OF ANY PARTY AGAINST WHOM A CLAIM IS 

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO 

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY 

HAVE CONTRIBUTED AS A PROXIMATE CAUSE TO THE INJURY 

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TO THE 

ACTI9N. FOR PURPOSES OF DETERMINING THE PERCENTAGE OF 

LIABILITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTION 

CONTRIBUTED TO THE INJURY COMPLAINED OF, THE TRIER OF FACT 

SHALL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED ----------- ~ 

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, PERSONS RELEASED 

FROM LIABILITY BY THE CLAIMANT, PERSONS IMMUNE FROM 

LIABILITY TO THE CLAIMANT, AND ANY_DTHER PERSONS WHO HAVE A 

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF YACT SHALL 

APPORTION THE PERCENTAGE OF NEGLIGENCE OF ALL SUCH PERSONS. 

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, _THE. TRIER 

OF FACT MAY NOT CONSIDER OR DETERMINE ANY AMOUNT OF 

NEGLIGENCE ON THE PART OF ANY INJURED PERSON'S EMPLOYER OR 

COEMPLOYEE TO THE _EXTENT THAT SUCH EMPLOYER OR COEMPLOYEE 

!!J';)_TORT IMMUNITY UNDER THE WORKER.§_'__COMPENSATION ACT OR THE 

OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY OTHER STATE, 
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OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE 

PROPORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHOM 

RECOVERY IS ALLOWED. NOTHING CONTAINED IN THIS SECTION 

SHALL MAKE ANY PARTY INDISPENSABLE PURSUANT TO RULE 19, 

MONTANA RULES OF CIVIL PROCEDURE. 

(5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION 

FROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE OBTAINED, 

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIONAL 

PART OF THE UNPAID PORTION OF THE NONCONTRIBUTING PARTY'S 

SHARE AND __ MAY OBTAIN JUDGMENT IN A PENDING OR SUBSEQUENT 

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A 

PARTY FOUND TO BE ~5% 50\ OR LESS NEGLIGENT FOR THE INJURY 

COMPLAINED OF _IS LIABLE FOR CONTRIBUTION UNDER TH~~~ECTION 

ONLY UP_TO THE PERCENTAGE OF NEG_I,IGENCE ATTRIBUTED TO HIM." 

NEW SECTION. SECTION 3. SEVERABILITY. IF A PART OF 

THIS ACT IS INVALID, ALL_ VALID PARTS THAT ARE SEVERABLE F~OM 

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS 

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART RE"M!\_INS 

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM 

THE INVALID APPLICATIONS. -----

NEW SECTION. SECTION 4. EFFECTIVE DATE 

APPLI(;ABILITY ._j_l_l_'f_HI§ ACT IS EFFECTIVE JULY l, l'J_!ll_._ 

( 2) THIS ACT APPLIES :X:() <:_AIJSES OF ACTIONS ARISING ON 

OR Af:o'TER JULY _1, 1987. 

-End-
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STANDING COMMITTEE REPORT 

HOUSE 1111101 20, 19 ~ 

JWICII\Ri 
Mr. Speaker: We. the committee on---------------------------

smME BILL N:l. 51 report _______________________________________________________________ ___ 

J;l as amended 0 do pass 
0 donolpass -o statement of intent attached 

,6G be concurred in 
0 be not concurred in 

Amendments to SB 51 
Blue Third Reading 

1. Title, lines 10 and 11. 
Following: ••eRVPBA&eRS" on line 10 
Strike: remainder of line 10 through •cASES• on line 11 

2. Title, line 11) foil buJiq ~; 11 
Strike: •ANo• I 
FOLLOWING: "MCA" 

Chairman 

Insert: •; AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY 
PROVISION" 

3. Pages 4 and 5. 
Following: •e~he~T· on page 4, line 12 
Strike: remainder of line 12 through line 4 on page 5 
Insert: n(l) In an action involving the negligence of more than 

one person, the trier of fact shall determine the percentage 
of negligence attributable to each person whose actions 
contributed to the damages. Such persons may include but 
need not be limited to the cla,imant, injured person, 
defendants, third-party defendants, persons released from 
liability by the claimant, persons immune from liability to 
the claimant, and any other persons who have a defense 
against the claimant. 

(2) Judgment must be entered aqainst each defendant in 
an amount representing his proportionate share of the 
claimant's total damages unless the defendant: 
(a) has been released by the claimant; 
(b) is immune from liability to the claimant; or 
(c) has prevailed against the claimant on any other 
individual defense. 

(3) The liability of a defendant is several only, 
except that one defendant may be responsible for the fault 
of another if both acted in concert in contributing to the 
claimant•s damages or if one defendant acted as an agent of 
the other. • 

__'ll{[i'D __ readmg copy I -»tJJE_ ___ ) 
COIOf 

REP. MElUR WilL CARRY 'IRE BILL! 

0 

G 

G 

~ 

JIDICI11Rl( a:tHrl'l'fE 
Mi\101 20. 1987 
PN:E '1'1«) 

• 
4. Page 6, lines 5 through 13. 

SDII\m BILL 
AMmDIIim'S N:l. 51 

Strike: lines 5 through 13 in their entirety 

S. Page 6. 
Following: line 19 
Insert: "NEW SECTION. Section 4. Effective date 
applicability. (1) This act is effective July 1, 1987. 

(2) This act applies to causes of actions arising on or 
after July 1, 1987." 



COMMITTEE OF THE WHOLE AMENDMENT 

HOUSE 

MR. CHAIRMAN: I MOVE TO AMEND 

3rd reading copy { blue 
Color 

) as follows: 

\~ 

3-2%-87 
OAT 

1 t1M1 5 

AMENDING THE HOUSE JUDICIARY STANDING COMMITTEE REPORT DATED 
3-20-87, WHICH AMENDED SB 51. 
1) Amending Instructions No. 1, 3, and 4 
Strip Instructions No. 1, 3, and 4 in their entirety 

2) Page 4, line 19 (of the bill). 
Strike: II 25% II 

Insert: "SQiW" 

3) Page 6, line 11 (of the bill). 
Strike: II 25% II 

Insert: "50%" 

REJECT 
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