SENATE BILL NO. 51
INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE
ON LIABILITY ISSUES
IN THE SENATE

JANUARY 6, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 8, 1887 ON MOTION BY CHIEF SPONSOR, SENATOR
THAYER AND REPRESENTATIVES THOMAS,
J. BROWN, AND IVERSON ADDED
AS SPONSCRS.

FEBRUARY 14, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED,.
FEBRUARY 16, 1387 PRINTING REPORT.
FEBRUARY 17, 1887 SECOND READING, DO PASS.
FEBRUARY 18, 1987 ENGROSSING REPORT.
FEBRUARY 19, 1887 THIRD READING, PASSED.

AYES, 4%; NOCEsS, 0.
TRANSMITTED TO HOQUSE.

IN THE EHOUSE

FEBRUARY 23, 1887 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

MARCH 20, 1987 COMMITTEE RECOMMEND BILL ZE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 26, 1987 ON MOTION, CONSIDERATION PASSED

FOR THE DAY.

MARCH 27, 1987 SECOND READING, CONCURRED IN AS
AMENDED.



MARCH

APRIL

AFPRIL

APRIL

APRIL

30, 1987 THIRD READING, CONCURRED IN.
AYES, 85; NOES, 13.

RETURNED TO SENATE WITH AMENDMENTS.

IN THE SENATE

3, 1887 RECEIVED FROM HCUSE.
ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

4, 1987 ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

6, 1987 SECOND READING, AMENDMENTS
CONCURRED IN.

7, 1987 THIRD READING, AMENDMENTS

CONCURRED IN.

SENT TO ENROLLING.



50th Legislature LC 9991/01
1 _ SHEMATE _ BILL NO. _ 51

2 INTRODUCED BY B. BROWN o

3 BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

4 ON LIABILITY ISSUES

5

6 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
7 LAWS RELATING TO LIABILITY; SUBSTITUTING THE DOCTRINE OF
8 COMPARATIVE FAULT FOR THE DOCTRINE OF COMPARATIVE
9 NEGLIGENCE; ELIMINATING JOINT LIABILITY; PROVIDING FOR THE
10 APPORTIONMENT OF FAULT AMONG JOINT TORTFEASORS; AND AMENDING
i1 SECTIONS 27-1-702 AND 27-1-703, MCA.,"

12

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

14 Section 1. Section 27-1-702, MCA, is amended to read:
15 "27-1-702. Comparative negtigenee fault -- extent to
16 which contributory negiigence fault bars recovery in action
17 for damages. (1) Contributory negiigence‘EEBiE shall not bar
18 recovery in an action by any person or his legal
19 representative to recover damages for negitgence--resniting
20 tn death or injury to perscn or property if such negiigence
21 contributory fault was not greater than the negitigence fault
22 of the person or the combined fault of all persens against
23 whom recovery Ls sought, but any damages allowed shall be
24 diminished in the proporticn tc the amount cf negitgence
25 fault attributable to the person recovering or for whose
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death or_ injury to person or property recovery is made.

(2) "Fault" includes acts or omissions that_are in any

measure wrongful, unlawful, negligent, or reckless or that

subject a person to strict tort liability. The term also

includes:

{a) breach of warranty;

{b) assumption of risk;

{c) misuse of a product; and

{4) failure to avoid or mitigate an injury, including

failure to use safety devices."

Section 2. Section 27-1-703, MCA, is amended to read:
"27-1-703. Multiple defendants jeintiy--and-—-severaltiy

ttable--—-- right-of-eonteiburion -- apportionment of fault.

tiy-Whenever-the-negligence-cf-any-party-in-any-action-ts-an
taauer-sach-party-agatnst-whem-recovery-may--be--aticwed-—is
jeintiy--—and--severaity--itablte--for--the-amount-thac-may-be
awarded-to-the-ctaimant-but-has-the--right--cf-—contribution
from--any-other-perssn-whose-negtigence-may-have-contributed
as-a-proximate-cagse-to-the-injury-compratned-of+
f2¥-—-On-motion-of-any-party-agatnst--whom -a--etaim——is
asserted--for--negtigence—-resutting--tn--death-or-insury-te
persan-or-propertyy -any-other-person--whose--negiigence--may
have-~-econtetbuted--as-—a-—-proximate--canse--to--the--tnyary
complatned-of-may-be-jeinad-as-an-additionati--party-—-—to--the

actions--Whenever--more--than--one--perssn--is-found-te-have

-2 INTRODUCED BILL
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cantributed-as—a-proximate-canse—to--the--injury--complainad
ef;——the——erier——of-face-shati-apportien-the-degree—of-fauit
ameng-such-persona--Centributton-shati-—-be--—proportionatr--to
the—-negligence-~-af--the--parties--ggainae--whem-recovery-is
atioweds-Nothing-centained-in-this-section--shari--make--any
party-tndispensabie-puravant-te-Rute-197-MsR<€tv:P=
t334--if--fer-any-reason-—ati-or-part-of-the-contribution
from-a-party-tiable-for--contributisn--sannot--be--abtaineds
each-—of--the-sther-partias—againat-whom-recovery—is-ailtewed
ta-iimbre-to-contribute-a-propertionat-part--ocf--the——unpatd
poreion——ef-the-nencontributing-partyla-share-and-may-obtatn
Judgment-in-a-pending-sr-subsequent-action-for--contribution
£from-the-nonconeributing-party<

(1) In an action involving the fault of more than one

person, the trier of fact shall determine the percentage of

fault attributable to each person whose actions contributed

to the damages. Such persons may include but need not be

limited to the claimant, injured person, defendants,

third-party defendants, persons released from liability by

the claimant, persons immune from liability to the claimant,

and any other persons who have a defense against the

claimant,

{2) Judgment must be entered against each defendant in

an amount representing his proportionate share of the

claimant's total damages unless the defendant:

_3_.

LC 9991/01

(a) has been released by the claimant;

(b)Y is immune from liability to the claimant; or

(c) has prevailed against the claimant on any other

individual defense.

(3) The liability of a defendant is several oniy,

except that one defendant may be responsible for the fault

of another if both acted in concert in centriburing to the

claimant's damages or if one defendant acted as an agent of

the other."

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 51
INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIABILITY ISSUES

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
LAWS RELATING TO LIABILITY; SUBSTITUTING-FTHE-BOETRINB-OP
COMPARATIV¥H--PATRP---FPOR--~FHE---DOEERINE---OF---COMPARATIVE
WNEELIGENEH8s ELIMINATING JOINT LIABILITY+-PROVEIDING-POR-THR
APPORPIONMENT -OP-PAULP-AMONG-JOINT--FORTFEASORS IN CERTAIN

CASES; AND AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-702, MCA, is amended to read:

w927-1-702., Comparative negiigence fault NEGLIGENCE --

extent to which contributory mnegiigence fauit NEGLIGEKNCE

bars recovery in action for damages. +$%} Contributory

negtigence fautt NEGLIGENCE shall not bar recovery in an

action by any person or his legal representative to recover

damages for megiigence-resutting-in NEGLIGENCE RESULTING IN

death or injury to person or property if such negligence

contribukery-—fault NEGLIGENCE was not greater than the

negligence fmuit NEGLIGENCE of the person or the combined

fami+t NECLICENCE of all persons against whom recovery is

sought, but any damages allowed shall be diminished in the
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proportion to the amount of negtigence fanit NEGLIGENCE

attributable to the person recovering or—for-whese-death--or

indury-to-person-or-preperty-recovery—is-made.

t23--4Pauitli-inectudeas—acts—or-omissions—-that-are-in-any

measgre-—wrongfuly--unlawfulrs-neqiiqgent; or-reckiesa-sr—that

subdject-a-parson-te-strict-tort-—liabilitys——Fhe--term——-aiso

inciudess

fta)——breach-cf-warranty;

thy—-—assumprion-of-risks

tey--misuse-of-a-preducktr-and

{dy—-failure——to-avoid-or-mitigate-an—-injury;—inecluding

failure—to-use-safety-devicess”

Section 2. Section 27-1-703, MCA, is amended to read:
"27-1-703. Multiple defendants 4jeintiy-and-severaiiy

tiabie-——-right-of-contribution --—-appertionment-—-of-—fauit

—— DETERMINATION OF LIABILITY. t{ij-Whenever—-the-negitigence

ef-any-party-in-any-ackion-is-an-iesue;-ecach--party--agatnst
whem-recovery-may-be-atltowed-is-jointiy-and-severaity-iiable
for--the-—-amount-that-may-be-awarded-to-the-ciaimant~-but-has
the-right--of--¢contribution--from——-any--other--person--whoase
negliigence--may-have-contributed-as-a-proximate-cause-to-the
injury-compiained-of<
t2--6n-metion-of-any-party-againsat--whom--a——-ciaim--is
aaserted--for--negtigence--resniting--in--death-er—-tnjury-to

peraon-or—-propertyy-any-other-pecsen--whose- -negtiqence—-may

-2- SB 51
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have-—-contributad--as--a--prextmate—-cause--to--the-—indury
comptained-of-may-be-joined-as-an-additisnai--party-—-to--the
getions-—-Hhenever-—mere--than--sne--person--is—found-to-have
ecentributed-as-—a-proximate-cavae—to--the--itnjury-—-compitained
of ;—-the--trier-—of-fact-shati-apporticn-the-degree—of-fautte
amemg-such-personsr-8entribution-shati--be-—-proportionat--te
the--negligence--of-—tha—-parcies--againat--whom-recavery—is
ettoweds-Nothing-contained—in~this-section--shati--make——any
party-indispensable-pursuant-to-Ruie-$97-MrR78tv<P+
t3y-~if-—-for-any-reason-ati-cr-pare-of-the-sconktribneion
from-a-party-liabie—for——conkributien—-eannot-—be——-obtained;
sach——of--the-other-parties-against-whem-recovery-is-atiowed
is-tiabte-to-contribute-a-proportionai-part--of-—-the-—unpaid
portian-~of-the-noncontributing-pareyls-share-and-may-obtain
judgment-in-a-pending-or-subsequent-action—for--contribution
from-the-noneancributing-partys

ti3--In--—an-action-invelving-the-fantt-of-more-than-one

persony;-the-trier—-ef-fact-shail-determine the-percentage--of

fanit--attributabie-—to-each-person-whose-actions—contributed

to-the-damagess-Such-persans-may-ineciude~--but--need-—not——be

timited--—to———tha--etaimant;-—injured--person;--defendantsy

third-party-defendants;-persons-reteased-from--tiabitity——by

the-elaimantr-persens-immune-frem—iiabtIrty-to-the-ctaimanty

and--any—-other——perscns——-whe--have--a—-defense--aqainst—the

etatmants

~-3- SB 51
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$2}--Judgment-muat-be-entered-against-ecach-defendant-in

an—-amount--sepresenting-—his--propertionate--share--af--the

ciaimantia-tatat-damages-unieas—the-defendant:

tay-——has-been-reteased-by-the-ciatmants

tby——ts-immune—frem-iiabiitty-to-the-claimant;-or

tcy¥-—~has--prevaitied--aqatnat--the-ctaimant-on-any-other

individaat-defenses

t33-—-The-liabitity-of--a--defendant-—-is--severai--eniyy

except--that--one-defendant-may-ke-responsaibte-for-the-fault

of-ancther-if-both-acted-in—concert-in-contributing--to-—-the

clnimantis--damagqes-or—if-one-defendant-acted-as-an-aqent-of

the-ethers (1]} EXCEPT AS PROVIDED TN SUBSECTIONS {2]) AND

{3), WHENEVER THE NEGLIGENCE QOF ANY PARTY IN ANY ACTION IS

AN ISSUE, EACH PARTY AGAINST WHOM RECOVERY MAY BE ALLOWED IS

JOINTLY AND SEVERALLY LIABLE FOR THE AMOUNT THAT MAY BE

AWARDED TO THE CLAIMANT BUT HAS THE RIGHT OF CONTRIBUTION

FROM ANY OTHER PERSON WHOSE NEGLIGENCE MAY HAVE CONTRIBUTED

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF.

(2} ANY PARTY WHOSE NEGLIGENCE IS5 DETERMINED TO BE 25%

OR LESS OF THE COMBINED NEGLIGENCE OF ALL PERSONS DESCRIBED

IN SUBSECTION (4) IS SEVERALLY LIABLE ONLY AND 15

RESPONSTIBLE ONLY FOR THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION (3). THE REMAINING

PARTIES ARE JOINTLY AND SEVERALLY LIABLE FOR THE TOTAL LESS

THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT.

-4- SB 51
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{3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT

IN CONTRIBUTING TC THE CLAIMANT'S DAMAGES OR IF ONE PARTY

ACTED AS AN AGENT OF THE OTHER.

(4) ON MOTION OQF ANY PARTY AGAINST WHOM A CLAIM IS

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY

HAVE CONTRIBUTED AS A PROXIMATE CAUSE_ TQ THE INJURY

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TC THE

ACTION. FOR PURPCSES OF DETERMINING THE PERCENTAGE OF

LIABILITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTION

CONTRIBUTED TO THE INJURY COMPLAINED OF, THE TRIER OF FACT

SHALL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, PERSONS RELEASED

FROM LIABILITY BY THE CLATMANT, PERSONS IMMUNE FROM

LIABILITY TO THE CLAIMANT, AND ANY OTHER PERSONS WHO HAVE A

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF FACT SHALL

APPORTION THE PERCENTAGE QF NEGLIGENCE OF ALL SUCH PERSONS.

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, THE TRIER

QF FACT MAY - NOT CONSIDER OR DETERMINE ANY AMOUNT OF

NEGLIGENCE ON THE PART QF ANY INJURED PERSON'S EMPLOYER OR

COEMPLOYEE TO THE EXTENT THAT SUCH EMPLOYER OR COEMPLOYEE

HAS TORT IMMUNITY UNDER THE WORKERS' COMPENSATION ACT OR THE

OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY OTHER STATE,

OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE

-5~ SB 51
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PROPORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHOM

RECOVERY IS ALLOWED, NOTHING CONTAINED IN THIS SECTION

SHALL MAKE ANY PARTY INDISPENSABLE PURSUANT TO RULE 19,

MONTANA RULES OF CIVIL PROCEDURE.

(5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION

FROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE GOBTAINED,

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIOQNAL

PART OF THE UNPAID PORTION QF THE NONCONTRIBUTING PARTY'S

SHARE AND MAY OBTAIN JUDGMENT IN A PENDING OR SUBSEQUENT

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A

PARTY FOUND TO BE 25% OR LESS NEGLIGENT POR THE INJURY

COMPLAINED OF IS5 LIABLE FOR CONTRIBUTION UNDER THIS SECTION

ONLY UP TO THE PERCENTAGE OF NEGLIGENCE ATTRIBUTED TO HIM.™

NEW SECTION. SECTION 3. SEVERABILITY. TF A PART OF

THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM

THE INVALID APPLICATIONS.

-End-

-6- SB 51
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SENATE BILL NO. 51
INTRODUCED BY B, BROWN, THAYER, THOMAS, J. BROWN, IVERSON
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIABILITY ISSUES

A BILL FOR AN ACT ENTITLED: “"AN ACT GENERALLY REVISINRG THE
LAWS RELATING TO LIABILITY; SUBSTITH?ING-THR-DOEYRINE-OF
QOMPARAPIVE--PAURS - -POR---PHE---DOEPRENE---OF---COMPARAYIVRE
RBGLIGENER; ELIMINATING JOINT LIABILITYr-PROVIDING-POR-THR
ADPORTFONMENT?-OP-PAULP - AMONG-JOINE-—TORTFHABORS IN CERTAIN
CASES; AND AMENDING SECTIONS 27-1-702 AMD 27-1-703, MCA.*" v

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Saction 1. Section 27-1-702, MCA, is amended to read:
“27-1-702. Comparative negiigence feuwit NEGLIGENCE --

extent to which contributory negligence fanit NEGLIGENCE

bars recovery in action for damages. 3} Contributory

negiigenee €aule MNEGLIGENCE shall not bar recovery in an

action by any person or his legal representative to recover

damages for negiigence-resulting-in NEGLIGENCE RESULTING IN

death or injury to person or property if such negiigence

esntributery-——Fankt NEGLIGENCE was not greater than the

negiigence fault NEGLIGENCE of the person or the combined

fault NEGLIGENCE of all persons against whom recovery is

sought, but any damages allowed shall be diminished in the
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proportion to the amount of negiigence fauit NEGLIGENCE

attributable to the person recovering or-for-whease-death--or

injury—-to-person-ar-property-recovery-is-aade,

£2)--2Pauitt-incivdes-acts-or-omissions-that-are-in-any

measure——wrongfuls;--uniswfuly—negiigenty-or-reckiess-or—-that

subject-a-person-to-serict—tort——tiabiiitys--FThe-—term--aiso

inciuvden:

fa}--hreach-of-warrantys;

{b)--assumption-of-riasks

{e}--misuse-of-a-producki-and

tdy--faiture--to-avoid-or-mitigate-an-induryr-inciuding

fatiure-to—use-safery-devices:-"

Section 2. Section 27-1-703, MCA, is amended to read:
"27-1-703. Multiple defendants jointiy-and-severaliy

iiabte----right—-of-contribution ———-apportionment-—-of--fanit

== DETEBRMINATION OF LIABILITY. ti1}-Whenever-the-negiigence

of-any-party-in-any-action-is-an-issue;-each--party--against
vhon-recovery-may-be-aitoved-in-jointiy-and-severatiy-3iable
for——the--ampount-that-may-be-awarded-to-the-clainant-but-has
ghe-right--oi——eenertbueien--iren--any——other--persen——nhose
negligenece--—may-have-cdentributed-as-a-proximate-cause-to-the
injury-complained-ofr
+i+—-en—neeien*o£~lﬁy—party—against——whem-—a——eiaiu——is
asserted-—-for--neqgiigence--resulting--in--death-or-injury-ts

persen-or-propertyr-any—other-person—-whose-—negligence--may

-2- SB 51
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have---centributed--as--a--proximate-—-cause--tco--the--itnjury
complained-of-may-be-joined-as-an-additional--party--to--the
actions--Whenever--more--than--ane--persen——is-found-to-have
esntributed-as-a-preximate-canse-to--the--injnry--comptained
of7y--the--erier--of-fact-shall-apportion-the-degree-of-fautte
among-such-perscna--Eoneribution-shaii--be--propertionat--to
the--negligence--of--the--parties-—-against--whom-recovery-is
atiowed:-Nothing-ecentained-in-this-sectian--shati--make——any
party-indispensabie-pursvant—to-Rute-195-M:R:Eiv:P=:
1t33-—-1f--for-any-reason-alti-or-part-of-the-contribution
from-a-party-linbie-for--econtribution--cannot--be--obtaineds
each--of--the-other-parties-againat-whom-recovery-is-akicved
ta-tiable-to-coantribute-a-proportionai-paret-——of--the—-unpatd
portien--sf-the-noncontributing-partyts-share-and-may-obtain
judgment-in-a-pending-or-subsequent-action-for-—contribution
from-the-nonconkributing-partyr

t1}--in--an-action-inveiving-the—faunit-of-more-than-ene

person;-the-trier-of-fact-shali-determine-the-pereentage——-of

fauie--attributable-to-each-person-vhose—actions-contributed

to-the-damagesr-Such-parsons-may-inecinde--but--need--not--be

timtted-—-to---the--eiaimantr--injnced--persony--defendantay

thitd-party-defendantay-persons-reieased-from—-iiabiltity--by

the-claimantr-persons-immune-from-iiabitity-to-the-ciaimanty

and--any--other--persens—-who--hive-—a--defense--againsne-the

ciaimant~s

-3- SB 51
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‘$2y-—Fudgment-nust-be-entered-against-ecach-defendant—in

an--emount-—-representing--his—-propoertionate—-share--of--the

etaimantis—total-damages-uaiess—the-defendant:

tay-—-has-been-reieased-by-the-claimants

thy--is-immune-frem-1iability-to-—the-etain. .kt;-or

{tey--has--prevailed--against--the-cltaimant-on-any-other

tndtviduai-defenses

$£34--Phe-tiabiiity-of--a--defendant-—ia--severai--oniyy

excepk--that—-one-defendant-may-be-responsihie-for-the-faulte

of-another-itf-both-acted-in-conecert-in-contributing--te—~the

elainantip--damages-or-if-one-defendanc-acted-an-an-agent—of

the-others {1) EXCEPT AS PROVIDED IN SUBSECTIONS (2) AND

{3), WHENEVER THE NEGLIGENCE OF ANY PARTY IN ANY ACTION IS

AN JISSUE, EACH PARTY AGAINST WHOM RECOVERY MAY BE ALLOWED IS

JOINTLY AND SEVERALLY LIABLE FOR THE AMOUNT THAT MAY BE

AWARDED TO THE CLAIMANT BUT HAS THE RIGHT OF CONTRIBUTION

FROM ANY OTHER PERSON WHOSE NEGLIGENCE MAY HAVE CONTRIBUTED

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF.

{2) ANY PARTY WHOSE REGLIGENCE IS DETERMINED TO BE 25%

OR LESS OF THE COMBINED NEGLIGENCE OF ALL PERSONS DESCRIBED

IN SUBSECTION (4) IS SEVERALLY LTIABLE ONLY AND 15

RESPONSIBLE ONLY POR THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION (3). THE REMAINING

PARTIES ARE JOINTLY AND SEVERALLY LIABLE FOR THE TQOTAL LESS

THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT,

—4- SB S1
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{(3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT

IN CONTRIBUTING TO THE CLAIMANT'S DAMAGES OR IF ONE PARTY

ACTED AS AN AGENT OF THE OTHER.

(4) OR MOTION OF ANY PARTY AGAINST WHOM A CLAIM IS

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY

HAVE CONTRIBUTED AS A PROXIMATE CAUSE TO THE INJURY

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TO THE

ACTION. FOR PURPOSES OF DETERMINING THE PERCENTAGE OF

LIABILITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTION

CONTRIBUTED TO THE INJURY COMPLAINED OF, THE TRIER OF FACT

SHALLL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, PERSONS RELEASED

FROM LIABILITY BY THE CLAIMANT, PERSONS IMMUNE FROM

LIABILITY TO THE CLAIMANT, AND ANY OTHER PERSONS WHO HAVE A

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF FACT SHALL

APPORTION THE PERCENTAGE OF NEGLIGENCE OF ALL SUCH PERSONS.

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, THE TRIER

OF FACT MAY NOT CONSIDER OR_DETERMINE ANY AMOUNT OF

NEGLIGENCE ON THE PART OF ANY INJURED PERSON'S EMPLOYER OR

COEMPLOYEE TO_ THE EXTENT THAT SUCH EMPLOYER OR COEMPLOYEE

BAS TORT IMMUNITY UNDER THE WORKERS' COMPENSATION ACT OR THE

OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY OTHER STATE,

OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE
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PROFORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHOM

RECOVERY IS ALLOWED. NOTHING CONTAINED IN THIS SECTION

SHALL MAKE ANY PARTY INDISPENSABLE PURSUANT TO RULE 19,

MONTANA RULES OF CIVIL PROCEDURE.

{5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION

FROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE OBTAINED,

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIONAL

PART OF THE UNPAID PORTION OF THE NONCONTRIBUTING PARTY'S

SHARE AND MAY OBTAIN JUDGMENT IN A PENDING OR_SUBSEQUENT

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A

PARTY FOUND TO BE 25% OR LESS NEGLIGENT FOR THE INJURY

COMPLAINED OF IS LIABLE FOR CONTRIBUTION UNDER THIS SECTION

ONLY UP TO THE PERCENTAGE QOF NEGLIGENCE ATTRIBUTED TO HIM."™

NEW SECTION. SECTION 3. SEVERABILITY. IF A PART OF

THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT 18

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS

IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM

THE INVALID APPLICATIONS.

-End-
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1 SENATE BILL NO. 51 1 sought, but any damages allowed shall be diminished in the
2 INTRODUCED BY B. BROWN, THAYER, THOMAS, J. BROWN, IVERSON 2 proportion to the amount of negiigence fauit NEGLIGENCE
3 BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE 3 attributable to the person recovering or—for-whoese-death--er
4 ON LIABILITY ISSUES 4 injury-to-peraon-or-property-recovery-is-made.
5 5 t2}--"Pauit®-inciudes-acts-or-omisaions—_that-are-in-any
[3 A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE 6 measure--—wrongful;—-uniawfuiy-neqiigenty-or-reckitess-or-that
? LAWS RELATING TO LIABILITY; SHBSPIPHPING-PHE-DOCTRINE-OP 7 subject-a-person-te-strict-tort--ttabitttyv—-Fhe-—term--aisso
a EOMPARAPIVE--PAUET--~-FOR---FHE- ——DOCPRINE---8F-~-COMPARAPIVE 8 inciudesas
9 NEGLIGENEE; ELIMINATING JOINT LIABILITY:-PROVIBING-POR-PHE 9 tat-—breach-ef-warraneys
10 APPORTIOHMENT-OP-PAULT-AMONG-JOINP-—PORFPEASGRS 1IN CERTAIN 10 tbi-—assumption-of-risks
11 CASES; ANP AMENDING SECTIONS 27-1-702 AND 27-1-703, MCA; AND 11 fer--misuse—of-a-preduct;-and
12 PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY PROVISION," 12 td}--fatiure--te-aveid-or-mitigate-an-injury;—inciuding
13 13 fatiure-to-use~-safety-devices:"
14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 Section 2. Section 27-1-703, MCA, is amended to read:
15 Section 1. Section 27-1-702, MCA, is amended to read: 15 “27-1-703, Multiple defendants <eintiy-and-saveraliy
16 "27-1-702. Comparative negligence famult NEGLIGENCE -- 16 timbie-——-right-of-coantvibution ----spportionment--af--£€anit
17 extent to which contributory negiigence faui+ NEGLIGENCE 17 -—_ DETERMINATION OF LIABILITY. {i)}-Whenever-the-negltigence
18 bars recovery in action for damages. t*} Contributory 18 sf-any-party-itn-any-action-is-an-issuey—e¢ach—-party--agatnst
19 negtigence fault MNEGLIGENCE shall not bar recovery in an 19 whem-recovery-may-be-atiowed-ts-Jointiy-and-severatiy-iiabte
20 action by any person or his legal representative to recover 20 fer--the--amount-that-may-be-awarded-to-the-ctaimant-but-has
21 damages for negitgence-resviting-in NEGLIGENCE RESULTING IN 21 the-right--of--contribution--from--any--other--person—-whose
22 death or injury to person or property if such negligence 22 negtitgence--may-have-contributed-as—a-preximate-cause-teo-the
23 contributory--fantt NEGLIGENCE was not greater than the 23 injney-compiained-ofs
24 megitgence fauit NEGLIGENCE of the person or the cembined 24 t2}--On-motion-of-any-party-against--whom--a--ctaim--is
25 £auit NEGLIGENCE of all persons against whom recovery is 25 asserted--for--nagiigence--resniting--in--death-or—-injury-te
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peraon-or-propertyr-any-other-perseon--whose--negiigence—-may
have--—contributed--as--a--proximate--canse—-to—-the--injury
compiained-ef-may-be—joined-as-an-additienat--party--to--the
actions—~Hhenever--more--than--one--person-—-ia-feuend-ta-have
contributed-as-a-proeximate-cause-té—-the--injury--complained
of y——the--trier-—of-fact-shali-apportion-the-degree-of-fanit
among-such-personaz-€oéntribution-shati--be--propertionat--te
the--negligence~-of-—the--parties--againat--whom-recovery-is
atitowed--Nothing-contained-in-this-section-—-shati--make--any
party-indispensabie-punrsuant—-to-Ruie-3197-M;R:-8ivP=
t3}--3f--for-any-reascn-ati-or-part-of-the-contribution
fram-a-party-iiabte-for--contribution--cannot--be--cbtatneds
each--af--the—-sther-parties-against-whoam-recovery-ia-attowed
is-iiabte-to-contribute-n-proporticnal-part--ef--the--unpaid
portion—-of-the-noncontributing-partyts-share-and-may—cbtain
judgment-in-a-pending-or-subsequent-actiton-for--contribution
from-the-nencontributing-partys

fi)--in--an-action-tnvoiving-the-fauit-of-more-than-ene

personz—the-trier-cf-fact-ashalt-determine-the-percentage~-ecf

fanit--ateribueable-to-cach-perasn-whose-actions-contributed

toa-the-damagess-Such-persons-may-incinde--buk--need--not--pe

timited--—~to-——the--ciaimanty——-injured--persony--defendants;

third-party-defendantsy-persona-reieased-£from—-tiabtiity——by

the-eiaimant;-persons—immune-from-iiabitity-to-che-etatmants

and--any—-ather--persens—-~whe—-have--a--defense--againse—the
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etatmants

{2¥--Judgmene-must-be-entered-againse-each-defendant-in

an--amount--representing--his—-preportionate—-share—-of--the

citaimantis-totai-damages-uniess—the-defendants

tay--has-been-released-by-the-cltaimants

tby--is-immune-£frem-tiabiitty-to-the-ciaimant;-or

te}-—has—-prevailed--agatnst—-the-claimant-cn-any-other

tndividual-defenses

t3y-—-Phe-tiability-af-—a--defendant--is--severai--oniyz

except--that--cne-defendant-may-be-responsibie-for-the-faait

of-ancther-if-both-acted-in-concert-in~contributing--to--the

claimantls--damages-er-if-one-defendant-acted-as-an-agqent-of

the—others (1) EXCEPT AS PROVIDED IN SUBSECTIONS {2) AND

{3), WHENEVER THE NEGLIGENCE OF ANY PARTY IN ANY ACTION IS

AN TSSUE, EACH PARTY AGAINST WHOM RECOVERY MAY BE ALLOWED IS

JOINTLY AND SEVERALLY LIABLE FCR THE AMOUNT THAT MAY BE

AWARDED TO THE CLAIMANT BUT HAS THE RIGHT OF CONTRIBUTION

FROM ANY OTHER PERSON WHOSE NEGLIGENCE MAY HAVE CONTRIBUTED

AS A PROXIMATE CAUSE TO THE INJURY COMPLAINED OF.,

{2) ANY PARTY WHOSE NEGLIGENCE IS DETERMINED TCO BE 25%

50% OR LESS OQF THE COMBINED NEGLIGENCE OF ALL PERSONS

DESCRIBED IN SUBSECTION {4) IS SEVERALLY LIABLE ONLY AND IS

RESPONSTIBLE ONLY FOR THE AMOUNT OF NEGLIGENCE ATTRIBUTABLE

TO HIM, EXCEPT AS PROVIDED IN SUBSECTION {3). THE REMAINING

PARTIES ARE JOINTLY AND SEVERALLY LIABLE FOR THE TOTAL LESS
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THE AMOUNT ATTRIBUTABLE TO THE CLAIMANT.

{3) A PARTY MAY BE JOINTLY LIABLE FOR ALL DAMAGES

CAUSED BY THE NEGLIGENCE OF ANOTHER IF BOTH ACTED IN CONCERT

IN CONTRIBUTING TO THE CLAIMANT'S DAMAGES OR IF ONE PARTY

ACTED AS AN AGENT OF THE OTHER.

(4) ON MOTION OF ANY PARTY ASAINST WHOM A CLAIM IS

ASSERTED FOR NEGLIGENCE RESULTING IN DEATH OR INJURY TO

PERSON OR PROPERTY, ANY OTHER PERSON WHOSE NEGLIGENCE MAY

HAVE CONTRIBUTED AS A PROXIMATE CAUSE TO THE INJURY

COMPLAINED OF MAY BE JOINED AS AN ADDITIONAL PARTY TO THE

ACTION. FOR PURPOSES OF DETERMINING THE PERCENTAGE OF

LIABILITY ATTRIBUTABLE TO EACH PARTY WHOSE ACTIGON

CONTRIBUTED TQ THE INJURY COMPLAINED OF, THE TRIER OF PACT

SHALL CONSIDER THE NEGLIGENCE OF THE CLAIMANT, INJURED

B

PERSON, DEFENDANTS, THIRD-PARTY DEFENDANTS, FERSONS RELEASED

FROM LIABILITY BY THE CLAIMANT, PERSONS IMMUNE FROM

LIABILITY TO THE CLAIMANT, AND ANY OTHER PERSONS WHO HAVE A

DEFENSE AGAINST THE CLAIMANT. THE TRIER OF FACT SHALL

APPORTION THE PERCENTAGE OF NEGLIGENCE OF ALL SUCH PERSONS.

HOWEVER, IN ATTRIBUTING NEGLIGENCE AMONG PERSONS, THE TRIER

OF FPACT MAY NOT CONSIDER OR DETERMINE ANY AMOUNT OF

NEGLIGENCE ON THE PART OF ANY INJURED PERSON'S EMPLOYER OR

COEMPLOYEE TO THE EXTENT THAT SUCH EMPLOYER OR COEMPLOYEE

HAS_TORT IMMUNITY UNDER THE WORKERS' COMPENSATION ACT OR THE

OCCUPATIONAL DISEASE ACT OF THIS STATE, OF ANY OTHER STATE,
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OR OF THE FEDERAL GOVERNMENT. CONTRIBUTION SHALL BE

PROPORTIONAL TO THE LIABILITY OF THE PARTIES AGAINST WHCM

RECOQVERY IS ALLOWED. NOTHING CONTAINED IN THIS SECTION

SHALL MAKE ANY PARTY INDISPENSABLE PURSUANT TO RULE 1%,

MONTANA RULES OF CIVIL PROCEDURE.

(5) IF FOR ANY REASON ALL OR PART OF THE CONTRIBUTION

FROM A PARTY LIABLE FOR CONTRIBUTION CANNOT BE OBTAINED,

EACH OF THE OTHER PARTIES SHALL CONTRIBUTE A PROPORTIONAL

PART OF THE UNPAID PORTION OF THE NONCONTRIBUTING PARTY'S

SHARE AND MAY OBTAIN JUDGMENT IN A PENDING OR SUBSEQUENT

ACTION FOR CONTRIBUTION FROM THE NONCONTRIBUTING PARTY. A

PARTY FOUND TO BE 25% 50% OR LESS NEGLIGENT FOR THE INJURY

COMPLAINED OF 1S LIABLE FOR CONTRIBUTIQON UNDER THIS SECTION

ONLY UP TQ THE PERCENTAGE OF NEGLIGENCE ATTRIBUTED_ TO HIM."

NEW SECTION. SECTION 3. SEVERABILITY. IF A PART QF

THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM

THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS

INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS

IN _EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM

THE INVALID APPLICATIONS.

NEW SECTION. SECTION 4. EFFECTIVE DATE -=

APPLICABILITY. (1) THI§ ACT 1S EFFECTIVE JULY 1, 1987.

{2) THIS ACT APPLIES TO CAUSES OF ACTIONS ARISING ON

OR AFTER JULY 1, 1987.

-End-
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STANDING COMMITTEE REPORT
HOUSE

MARCH 20, - a7

JUCICTARY
( ," Mr. Speaker. We, the commitiee on

SENATE BILL HO. 51

report
0 do pass sEd be concurred in )% as amended
(1 do nol pass [ be not concurred in statement ol intent attached

Amendments to SB 51
Blue Third Reading copy

V Chairman

1. Title, iines 10 and 11,
Following: “PORFPBAGSGRE"™ on line 10
Strike: remainder of line 10 through "CASES"™ on line 11

2. Title, line 11, fo(lspiag®s"

Strike: “AND® ) fo 12

FOLLOWING: *MCA"

Insert: "; AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY
PROVISION"

3. Pages 4 and 5.
Followings “"ethers"™ on page 4, line 12
(:) Strike: remalnder of line 12 through line 4 on page 5

Insert: "(l) In an action involving the negligence of more than
one person, the trier of fact shall determine the percentage
of negligence attributable to each person whose actions
contributed to the damages. Such persons may include but
need not be limited to the claimant, injured person,
defendants, third-party defendants, perscns released from
liability by the claimant, persons immune from liability teo
the claimant, and any other persons who have a defense
against the claimant. .

{2) Judgment must be entered against each defendant in
an amount representing his preoporticnate share o¢of the
claimant's total damages unless the defendant:

(a} has been released by the claimant;

(b) is immune from liability to the claimant; or
(c) has prevailed against the claimant on any other
individual defense,

(3) 7The liability of a defendant is several only,
except that one defendant may be responsible for the fault
of another if both acted in concert in contributing to the

\\ claimant's damages or if one defendant acted as an agent of
the other."

REP. MERCER WILL CARRY THE BILLI

reading copy ( BUUE )
colos

Q
;<3g — THIRD

JUDICIARY CCMMITTEE AMENDMENTS fgﬂg
MARCH 20, 1987 ) -
PAGE THO

X

4, Page 6, lines 5 through 13.

Strike: lines 5 through 13 in their entirety

5. Page 6.

Following: 1line 19

Insert: "NEW SECTION. section 4, Effective date -~

applicability., (1) This act is effective July 1, 1987,
(2) This act applies to causes of actions arising on or
after July 1, 1987.%



COMMITTEE OF THE WHOLE AMENDMENT ‘o)

HOUS E T
11-15
W TIME
! MR. CHAIRMAN: | MOVE TO AMEND SR 51 %D

3rd reading copy { _,h%_ul,e__ ) as follows: Sg//
oor P ‘

AMENDING THE HOUSE JUDICIARY STANDING COMMITTEE REPORT DATED
3-20-87, WHICH AMENDED SB 51.

1} Amending Instructions No, 1, 3, and 4

Strip Instructions No. 1, 3, and 4 in their entirety

2) Page 4, line 19 (of the bill).
Strike: " 25% "
Insert: "50%"

3) Page 6, line 11 (of the bill).

Strike: " 25% "
Insert: "50%"

PR 1D

REJECT

3261115T.CW Rep. Rapp-Svrcek





