SENATE BILL NO. 48
INTRODUCED BY B. BROWN, ADDY, THAYER
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE
ON LIABILITY ISSUES
IN THE SENATE

JANUARY 6, 1987 INTRCDUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 8, 1987 ON MOTION BY CHIEF SPONSOR, SENATOR
THAYER AND REPRESENTATIVE ADDY
ADDED AS SPONSORS.

JANUARY 23, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED,
JANUARY 24, 1987 PRINTING REPCRT.
JANUARY 27, 1987 SECOND READING, DO PASS.
JANUARY 28, 1987 ENGROSSING REPORT.
JANUARY 29, 1587 THIRD READING, PASSED.
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TRANSMITTED TQ HOUSE.

IN THE HOUSE

FEBRUARY 4, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

APRIL 8, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

APRIL 10, 1987 SECOND READING, CONCURRED IN.

APRIL 11, 1987 THIRD READING, CONCURRED IN.

AYES, 73; NOES, 17.

RETURNED TO SENATE WITH AMENDMENTS.



IN THE SENATE

APRIL 14, 1987 ON MOTION, RULES SUSPENDED TO ALLOW
RECEIPT OF SB NO. 48.

APRIL 15, 1987 SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

APRIL 16, 1987 ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE
APRIL 22, 1887 FREE CONFERENCE COMMITTEE REPORTED.

ON MOTION, RULES SUSPENDED TOC PLACE
BILL ON SECOND READING THIS DAY.

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED,

ON MOTION, RULES SUSPENDED TO PLACE
BILL ON THIRD READING THIS DAY.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE

APRIL 22, 13987 FREE CONFERENCE
COMMITTEE REPORT ADCPTED.

IN THE SENATE

APRIL 23, 1987 SENT TO ENROLLING.



50th Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 9986/01

SENATE BILL NO. 48

INTRCDUCED BY B. BROWN

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIABILITY ISSUES

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
PERIODIC PAYMENT OF FUTURE DAMAGES IN AN ACTION FOR PERSONAL
INJURY, PROPERTY DAMAGE, OR WRONGFUL DEATH IF THE AMOUNT OF
FUTURE DAMAGES AWARDED EQUALS OR EXCEEDS $50,000; AND
PROVIDING FOR A SEPARATE STATEMENT AND METHOD OF CALCULATION

OF ATTORNEY FEES."™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. In [(sections 2 through 5]:
{1} “"future damages'" includes damages for future
medical treatment, care, or custody, loss of future

earnings, 1loss of bodily function, and future pain and
suffering of the judgment creditor; and

(2) "periodic¢ payment” means the payment of money or
delivery of other property to the judgment creditor at
regular intervals.

Section 2. Regquest for periodic payment of future
damages. (1) A party to an action for personal injury,
property damage, or wrongful death in whicnh $50,000 or more

of future damages is awarded may, prior to the entry ot
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judgment, request the court to enter a judgment ordering
future damages to be paid in whole or in part by pericdic
payments rather than by a lump-sum payment. Upon such
request, the court shall enter an order for periodic payment
of future damages.

{2} A court ordering the payment of future damages by
periodic payments shall make a specific finding as to the
dollar amount of periodic payments needed t¢ compensate the
judgment creditor for future damages.

{3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount of the
payments, the interval between payments, and the npumber of
payments or the period of time over which payments shall be
made.

{4y A court ordering periodic payment of future
damages shall order that the payments be made, during the
life of the judgment creditor or during the continuance of
the compensable injury or disability of the judgment
creditor, through the establishment of a trust fund or the
purchase of an inflation-indexed annuity.

(9) A court ordering periodic payments must order a
judgment debtor who is not an  insurer licensed to do
business in this state to post security 1f payments are made
through a trust fund. Upon termination of periodic payments,

the court shall erder the security returned to the judgment

-2-  INTRODUCED BILL
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debtor.

Section 3. Extension of periodic payments. If the
judgment creditor lives beyond the date of the final
periodic payment and the payments were not based on an
inflation-indexed annuity, the judgment creditor may apply
to the court for additional payments for economic Jdamages,
Additional payments must be calculated at the annual rate at
which payments were calculated under the coriginal order for
periodic payments.

Section 4. Payment of attorney fees. A judgment must
order payment of attorney fees and litigation expenses
separately from an order for periodic payments af future
damages. The attorney fees and expenses must be paid either
in a lump sum or by periodic payments pursuant to an
agreement entered into between the claimant and his
attorney. An agreement for the immediate lump-sum payment of
that portion of the attorney fees incurred to recover future
damages to be paid by periodic payments must be calculated
on the basis of the present value of the future damages.

Section 5. Failure to pay -- penalty. If the court
tinds that the judgment debtor has unjustifiably exhibited a
continuing pattern of failing to make periodic payments, the
court shall find the judgment debtor in contempt of court
and order the judgment debtor to pay past-due payments and

the judgment creditor's damages caused by the failure to

_3_.
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make payments, including court costs and attorney fees.

Section 6, Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NG. 48
INTRODUCED BY B. BROWN, ADDY, THAYER
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIABILITY ISSUES

A BILL FOR AN ACT ENTITLED: “"AN ACT PROVIDING FOR THE
PERIODIC PAYMENT OF FUTURE DAMAGES IN AN ACTION FOR PERSONAL

INJURY, PROPERTY DAMAGE, OR WRONGFUL DEATH If THE AMOUNT OF

FUTURE DAMAGES AWARDED EQUALS OR EXCEEDS §$50,000 AND IF

PERIODIC PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT;

AND PROVIDING FOR A SEPARATE STATEMENT AND METHOD OF

CALCULATION OF ATTORNEY FEES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. 1In ([sections 2 through 5 7]:

(1) "future damages" lincludes damages for future
medical treatment, care, or custody, loss of future
earnings, loss of bodily function, and future pain and
suffering of the judgment creditor; and

(2) ‘"periodic payment" means the payment of money or
delivery of other property to the judgment crediror at
regular intervals.

Section 2. Reguest for periodic payment of future
damages. (1) A party to an action for personal 1injury.

property damage, or wrongful death in which $50,000 or more

Anrana Legistanve Countit

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SB 0048/02

of future damages is awarded may, prior toc the entry of
judgment, request the court to enter a judgment ordering
future damages to be paid in whole or in part by periodic
payments rather than by a lump-sum payment. Upon such
request, the court shait MAY enter an order for periodic

payment of FEfuture damages IF THE COURT FINDS THAT SUCH

PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT.

{2) A court ordering the payment of future damages by
periodic payments shall make & specific findimng FINDINGS as
to the dollar amount of periodic payments needed to
compensate the judgment creditor for future damages AND AS

TO WHETHER AN ORDER FOR PERIODIC PAYMENT OF FUTURE DAMAGES

IS IN THE BEST INTERESTS OF THE CLAIMANT.

{3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount of the
payments, the interval between payments, and the number of
payments or the period of time over which payments shall be
made.

(4) A court ordering periodic payment o©of future
damages shall order that the payments be made, during the
life of the judgment creditor or during the continuance of
the compensable injury or disability of the judgment
creditor, through the establishment of a trust fund or the
purchase of an inflation-indexed annuity.

(5) A court ordering pericdic payments must order a

-2- SB 48
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judgment debtor who is not an insurer licensed to do
business in this state to post security if payments are made
through a trust fund. Upon termination of periodic payments,
the court shall order the security returned to the judgment
debtor.

Section 3. Extension of periodic payments. If the
judgment creditor lives beyond the date of the final
periodic payment and the payments were not based on an
inflation-indexed annuity, the judgment crediter may apply
to the court for additional payments for economic damages,
Additieonal payments must be calculated at the annual rate at
which payments were calculated under the original order for
periodic payments.

Section 4, Payment of attorney fees. A judgment must
order payment of attorney fees and litigation expenses
separately from an order for periodic payments of future
damages. The attorney fees and expenses must be paid either
in a lump sum or by periodic payments putrsuant to an
agreement entered into between the claimant and his
attorney. An agreement for the immediate lump-sum payment of
that portion of the attorney fees incurred to recover future
damages to be paid by periodic payments must be calculated
on the basis of the present value of the future damages.

Section 5. Failure to pay —— penalty. If the court

finds that the judgment debtor has unjustifiably exhibited a
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continuing pattern of failing to make periodic payments, the
court shall Ffind the judgment debtor in contempt of court
and order the judgment debtor to pay past-due payments and
the judgment creditor's damages caused by the failure to
make payments, including court costs and attorney fees,

SECTION 6. ASSIGNMENT OF PERIODIC TINSTALLMENTS. AN

ASSIGNMENT OF OR AN AGREEMENT TO ASSIGN ANY RIGHT TQ

PERIODIC INSTALLMENTS FOR FUTURE DAMAGES CONTAINED IN A

JUDGMENT ENTERED UNDER [SECTIONS 1 THROUGH 7] IS ENFORCEABLE

ONLY AS TO AMOUNTS:

{i1) TO SECURE PAYMENT OF ALIMONY, MAINTENANCE, OR

CHILD SUPPORT;

(2) FOR THE COSTS or PRODUCTS, SERVICES, OR

ACCOMMODATIONS PRCOVIDED OR TO BE PROVIDED BY THE ASSIGNEE

FOR MEDICAL OR OTHER HEALTH CARE; OR

{3) FOR ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION

INCURRED IN SECURING THE JUDGMENT.

SECTION 7. FORM OF SECURITY - SATISFACTION oF

JUDGMENTS . {1) SECURITY AUTHORIZED OR REQUIRED FOR PAYMENT

OF A JUDGMENT FOR _PERTIODIC INSTALLMENTS ENTERED IN

ACCORDANCE WITH [SECTIONS 1 THROUGH 7] MUST BE IN ONE OR

MORE QF THE FOLLOWING FORMS AND APPROVED BY THE COURT:

(A) A BOND EXECUTED BY A QUALIFIED INSURER;

{(B) AN ANNUITY CONTRACT EXECUTED BY A QUALIFIED

INSURER;

-4 SB 48
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(C) EVIDENCE OF APPLICABLE AND COLLECTABLE LIABILITY

INSURANCE WITH ONE OR MORE QUALIFIED INSURERS;

(D} AN AGREEMENT BY ONE OR MORE QUALIFIED INSURERS TO

GUARANTEE PAYMENT OF THE JUDGMENT; OR

{(E) ANY OTHER SATISFACTORY FORM OF SECURITY.

(2} SECURITY COMPLYING WITH THIS SECTION SERVES ALSO

AS ANY REQUIRED SUPERSEDEAS BOND.

{(3) TF SECURITY IS POSTED EITHER UPON REQUEST OF A

JUDGMENT DEBTOR OR AS REQUIRED BY [SECTICNS 1 THROUGH 7] BAND

IS APPROVED UNDER A FINAL JUDGMENT ENTERED UNDER [SECTIONS 1

THROUGH 7], THE COURT MAY, IN ITS DISCRETION, ORDER THAT THE

JUDGMENT IS SATISFIED AND THE JUDGMENT DEBTOR ON WHOSE

BEHALF THE SECURITY IS POSTED IS DISCHARGED.

Section 8. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect., TIf a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the
invalid applications.

-End-
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SENATE BILL NO. 48
INTRODUCED BY B. BROWN, ADDY, THAYER

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIABILITY ISSUES
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
PERICDIC PAYMENT OF FUTURE DAMAGES IN AN ACTION FOR PERSONAL
INJURY, PROPERTY DAMAGE, OR WRONGFUL DEATH 1F THE AMOUNT OF
FUTURE DAMAGES AWARDED EQUALS OR EXCEEDS $50,000 AND IF

PERIODIC PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT:

AND PROVIDING FOR A SEPARATE STATEMENT AND METHOD OF

CALCULATION OF ATTORNEY FEES."

AE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAHNA:

Section 1. Definitions. In ({sections 2 through § 7]:

{1) “future damages" includes damages for future
medical treatment, care, or custody, loss of future
earnings, loss of bodily Ffunction, and FEuture pain and
suffering of the judgment creditor; and

(2) “periodic payment” means the payment of money or
delivery of other property to the judgment creditor at
regular intervals.

Section 2. Request for periecdic payment of [future
damages. (1) A party to an action for personal injury,

property damage, or wrongful death in which §50,000 or more
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of future damages is awarded may, prior to the entry of
judgment, request the c¢ourt to enter a judgment ordering
future damages to be paid in whole or in part by periodic
payments rather than by a lump-sum payment. Upon such
request, the court ahait MAY enter an order for periodic

payment of future damages IF THE COURT FINDS THAT SUCH

PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT.

{2) A court ordering the payment of Future damages by
periodic payments shall make a specific finding FINDINGS as
to the dollar amount of periodic payments needed to
compensate the judgment creditor for future damages AND AS

TO WHETHER AN ORDER FOR PERIODIC PAYMENT OF FUTURE DAMAGES

1S IN THE BEST INTERESTS GF THE CLAIMANT.

(3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount of the
payments, Lthe interval between payments, and the number of
payments or the period of time over which payments shall be
made.

(4) A court ordering periodic payment of future
damages shall order that the payments be made, during the
life of the judgment creditor or during the continuance of
the compensable injury or disability of the judgment
creditor, through the establishment of a trust fund or the

purchase of an inflation-indexed annuity.

(S) A court ordering pericdic payments must order a

~-2- 5B 48
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judgment débtor who 18 not an insurer licensed to do
buainess in this state to post security if payments are made
through a trust fund. Upon termination of periodic payments,
the court shall order the security returned to the judgment
debtor.

Section 3. Extension of periodic payments. If the
judgment créditor 1lives beyond the date of the final
periodic payment ahd the payments were not based on an
inflation-indexed annuity, the judgment creditor may apply
to the court for additional payments for economic damages.,
Additicnal payments must be calculated at the annual rate at
which payments were calculated undér the original order for
periodic payments.

gection 4. Payment of attorney fees. A judgment must
order payment of attorney fees and litigation expenses
separately from an order for periodic payments of fufure
damages. PThe attorney fees and expenses must be paid either
in a lump sum or by periodic payments pursuant to an
agreement entered into between the claimant and his
attorney. An agreement for the immediate lump-sum payment of
that portion of the attornmey fees incutred to recover future
dawages to be paid by periodic payments must be calculated
on the basis of the present valiie of the future damages.

dectiofi 5. Failure tc pay -- penalty. If the court

finds that the judgment debtor has unjustifiably exhibited a

-3~ SB 48
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continuing pattern of failing to make periodic payments, the
court shall find the judgment debtor in contempt of court
and order the judgment debtor to pay past-due payments and
the judgment creditor's damages caused by the failure to
make payments, including court costs and attorney fees.

SECTION 6. ASSIGNMENT OF PERIODIC INSTALLMENTS. AN

ASSIGNMENT OF OR AN AGREEMENT TO ASSIGN ANY RIGHT TO

PERIODIC INSTALLMENTS FOR FUTURE DAMAGES CONTAINED IN A

JUDGMENT ENTERED UNDER [SECTIONS 1 THROUGH 7] IS ENFORCEABLE

ONLY AS TO AMOUNTS:

{1} TO SECURE PAYMENT OF ALIMONY, MAINTENANCE, OR

CHILD SUPPORT;

{2) FOR THE COSTS OF PRODUCTS, SERVICES, OR

ACCOMMODATIONS PROVIDED OR TO BE PROVIDED BY THE ASSIGNEE

FOR MEDICAL OR OTHER HEALTH CARE; OR

(3) FOR ATTORNEY FEES AND OTHER EXPENSES OF LITI1GATION

INCURRED IN SECURING THE JUDGMENT.

SECTION 7. FORM OF SECURITY == SATISFACTION OF

JUDGMENTS. (L) SECURITY AUTHORIZED OR REQUIRED FOR PAYMENT

OF A JUDGMENT FOR PERIODIC INSTALLMENTS ENTERED IN

ACCORDANCE WITH [SECTIONS 1 THROUGH 7] MUST BE IN ORE OR

MORE OF THE FOLLOWING FORMS AND APPROVED BY THE COURT:

{A) A BOND EXECUTED BY A QUALIFIED IRSURER;

(B} AN ANNUITY CONTRACT EXECUTED BY A QUALIFIED

INSURER;

~4- SB 48
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{(C) EVIDENCE OF APPLICABLE AND COLLECTABLE LIABILITY

INSURANCE WITH ONE OR MORE QUALIFIED INSURERS;

{D) AN AGREEMENT BY ONE OR MORE QUALIFIED INSURERS TO

GUARANTEE PAYMENT OF THE JUDGMENT; OR

(E) ANY OTHER SATISFACTORY FORM OF SECURITY.

{2) SECURITY COMPLYING WITH THIS SECTION SERVES ALSO

AS ANY REQUIRED SUPERSEDEAS BOND,

{(3) IF SECURITY I5 POSTED EITHER UPON REQUEST OF A

JUDGMENT DEBTOR OR AS REQUIRED BY [SECTIONS 1 THROUGH 7} AND

1S APPROVED UNDER A FINAL JUDGMENT ENTERED UNDER [SECTIONS 1

THROUGH 7)), THE COQURT MAY, IN ITS DISCRETION, ORDER THAT THE

JUDGMENT IS SATISFIED AND THE JUDGMENT DEBTOR ON WHOSE

BEHALF THE SECURITY IS POSTED 1S DISCHARGED.

Section 8. Severability, If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one ov more of its applications, the part remalins in effect
in all wvalid applications that are severable from the
invalid applications.

-End-
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1 SENATE BILL NO. 48 ] 1 of future damages is awarded may, prior to the entry of
2 INTRODUCED BY B. BROWN, ADDY, THAYER 2 judgment, reguest the court to enter a judgment ordering
3 BY REQUEST OF THE JOINT INTERIM SUBCOMMITTIEE k] future damages to be paid in whole or in part by periodic
4 ON LIABILITY ISSUES 4 payments rather than by a . lump-sum payment. Upon such
5 5 request, the court shal} MAY enter an order for perigdic
6 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 6 payment of future damages IF THE COURT FINDS THAT SOCH
7 PERIODIC PAYMENT OF FUTURE DAMAGES IN AN ACTICN FOR PERSONAL 7 PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT. THE TOTAL
8 INJURY, PROPERTY DAMAGE, OR WRONGFUL DEATH [F THE AMOUNT OF 8 DOLLAR AMOUNT OF THE ORDERED PERIODIC PAYMENTS MUST EQUAL
9 FUTURE DAMAGES AWARDED EQUALS OR EXCEEDS $50,000 AND IF 9 THE TOTAL DOLLAR AMOUNT OF THE FUTURE DAMAGES THEY REPRESENT
10 PERIODIC PAYMENT 1S IN THE BEST INTERESTS OF THE CLAIMANT; 10 WITHOUT A REDUCTION TCO PRESENT VALUE.

11 AND PROVIDING FOR A SEPARATE STATEMENT AND METHOD OF 11 {(2) A court ordering the payment of future damages by
12 CALCULATION OF ATTORNEY FEES." 12 periodic payments shall make m» specific £inding FINDINGS as
13 13 to the dollar amount of pericdic payments needed to
14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 14 compensate the judgment crediter for future damages AND AS
15 Section 1. Definitions. In [sections 2 through 5 3 §5]: 15 TO WHETHER AN ORDER FOR PERICDIC PAYMENT OF FUTURE DAMAGES
16 (1) "future damages" includes damages for Efuture 16 I5 IN THE BEST INTERESTS OF THE CLAIMANT. THE COURT SHALL
17 medical treatment, care, or custody, loss of future 17 MAKE SEPARATE FINDINGS SPECIFYING THE AMOUNT OF:

18 earnings, 1loss o©f bodily function, and FEuture pain and 18 {A} ANY PAST DAMAGES:; AND

19 suffering of the judgment creditor; and 19 (B) FUTURE DAMAGES:

20 {2) “"pericdic payment" means the payment of money or 20 (I) THE PERIOD OR PERIODS OVER WHICH THEY WILL ACCRUE,
21 delivery of other property to the judgment creditor at 21 ON AN ANNUAL BASIS; AND

22 regular intervals. 22 {I7) THE DOLLAR AMCUNT OF FUTURE DAMAGES BOTH BEFORE
23 Section 2. Request for periodic payment of future 23 AND AFTER A REDUCTION TO PRESENT VALUE.

24 damages. (1) A party to an action for personal injury, 24 {3) The judgment order must specify the recipient or
25 property damage, or wrongful death in which $50,000 or more 25 recipients of pericdic payments, the dollar amount of the

—g- SB 48
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payments, the interval between payments, and the number of
payments or the pericd of time over which payments shall be
made.

{4) A court ordering periodic payment of future
damages shall order that the payments be made, during the
life of the judgment creditor or during the continuance of
the compensable injury or disability of the judgment
creditor, through the-establishment-of-a-trust-fund--ar the
purchase of an inflation-indexed annuity APPROVED BY THE

COURT. THE ANNUITY MUST BE IN THE FORM OF AN

INFLATION-INDEXED ANKOITY CONTRACT PURCHASED FROM A

QUALIFIED INSURER THAT, TN THE MQOST RECENT EDITION OF A.M.
.

BEST, HAS AN "A" (EXCELLENT) OR HIGHER RATING AND IS IN A

CLASS 7 OR HIGHER CLASSIFICATION., THE ANNUITY ALSQ SERVES

AS ANY REQUIRED SUPERSEDEAS BOND, UPON PURCHASE OF A

COURT-APPROVED ANNUITY, THE COURT MAY ORDER THAT THE

JUDGMENT IS SATISFIED AND THAT THE JUDGMENT DEBTOR IS

DISCHARGED. IF THE JUDGMENT CREDITOR DIES BEFORE ALL

PERIODIC PAYMENTS HAVE BEEN MADE, THE REMAINING PAYMENTS

BECOME THE PROPERTY OF HIS ESTATE.

t5y-—A-eourt-ordering-periodic-payments——-must--arder——a
fudgment—-debtor-~who--ta—-not--an--insurer--tteensed--to-de
business—in-this-state-to-post-security-if-payments-are-made
through-a-truse-fund--Hpen-termination-of-pericdie-paymentsy

the-court-shati-erder-the-security-returned-to-the--judgment
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debtor<

Section-3;--Extensien—-ef--pertodie--payments-—--If-the
judgment--creditor--livea—-beyond--the--date-——of--rhe--finat
pertodic——payment--and--the--payments--were-—net-based-sn-an
infiatien—indexed-annuity;-the-judgment-creditar--may--appiy
to--the--ceurt-for-additicnai-paymenta-far-eeconamic-damages-
Additionat-paymenta-must-be-catecutated-at-the-annuai-rate-~at
whieh-payments-were-calcuiated-under-the-arigitnat-order—~for
periodie—paymentss

Section 3. Payment of attorney fees. A judgment must
order payment of attorney fees and litigation expenses
separately from an order Ffor periodic payments of future
damages. The attorney fees and expenses must be paid either
in a lump sum or by pericdic payments pursuant to an
agreement entered into between the claimant and his
attorney. An agreement for the immediate lump-sum payment of
that portion of the attorney fees incurred to recover future
damages to be paid by periodic payments must be calculated
on the basis of the present value of the future damages.

Section 4. Failure to pay -- penalty. If the court

finds that the INSURER THAT SOLD THE ANNUITY TQ THE judgment

debtor has unjustifiably exhibited a continuing pattern of
failing to make periodic payments, the court shall find the
judgment—-debter INSURER in contempt of court and order the

judgment-debtor INSURER to pay past-due payments and the

-4 SB 48
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judgment creditor's damages caused by the fallure to make
payments, including court costs and attorney fees.

SECTION 5. ASSIGNMENT OF PERIODIC INSTALLMENTS. AN

ASSIGNMENT OF OR AN AGREEMENT -TO ASSIGN ANY RIGHT TO

PERIODIC INSTALLMENTS FOR FUTURE DAMAGES CONTAINED IN A

JUDGMENT ENTERED UNDER [SECTIONS 1 THROUGE ? 5] IS

s

ENFORCEABLE ONLY AS TO AMOUNTS:

{1) TO SECURE PAYMENT OF ALIMONY, MAINTENANCE, OR

CHILD SUPPORT; OR

(2) FOR THE COSTS OF PRODUCTS,  SERVICES, OR

ACCOMMODATIONS PROVIDED OR TO BE PROVIDED BY THE ASSIGNEE

FOR MEDICAL OR OTHER HEALTH CARE;-©R.

t37--POR-APPORNEY¥-PEES-ANB-OFHER-EXPENSES-OF-LIPIGATION

ENEURRED-IN-SEEURING-PHE-JUBGMENT~

SECTION-7---FORM---OP-—-SECORIP¥---——-- SAPISPAEFION--BF

JUBEMENTS - - -1y -SEEURITY¥-AUTHORIZED-OR-REGHFRER-FPOR-—FPAYMENP

6F -——A---FUBGMENT - ~-POR--PERIGBIC--fNSPREEMENES--ENSERED--IN

ACCORBANEE-WIPH- {1 SEE¥1ONS-1 - FHROUEH-71-MUSP--BE--¥N--ONE--6R

MORE-BF-PHE-POLLOWING-FERMS5-ANB-APFROVEB-BY-FHE-EBUR®P+

thy--A-BOND-EXECUTED-BY-A-QUALIFPEIED-INSURER

tBy ——AN---ANNUIPY¥ --€ONFRACT--EXECUTEB--B¥--A--QUALIPIED

INSHRER

t€Y-—EVIDENCE-OF-AFPEICABhE-ANB--EObLECPABEE--bFABELEDY

INSURANEE-WITH-BHNE-OR-MORE-QUBARIFIEB-INSBRERS s

+B¥-—AN--AGREEMENT-BY¥-ONE-OR-MORE-QUALIFPIED-INSHRERS-¥8
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CGHARANPEE-PA¥MENT-OF-FHE-JUBSMENTT-BR

tEY-—ANY¥-BFHER-SAPESPACTYBRY-FORM-OP-SEEBRIPY ~

12¥--SECHRITY -COMPB¥ING-WIPH-FHI5-SECPION-—~SERVYES - -ARLSO

AS-ANY-REQUIRED-SUPERSEBEAS-BONB~+

+3y--IP--SEEHREP¥—-5--FPOSPER-—EfFHER~UPEN-REQUESE-OP-A

FUBGMENT-BERYER-6R-AS-REQBIREB-BY -t SEEF¥ONS5 -1 —FHROHEH -7 1 -ANB

$5-APPROVED-UNDER-A-FiNAbB-JUBSMENP-ENFERED-UNBER-tSEEPIONS-1

FHROUEH-7 17 -PHE-COURE-MAY; —IN-{FS-BISERETIOR7-ORDER-FTHAT-PHE

JUBEMENT-S-5AFPESPEED- —AND--PHE--JUBGMENT--BEBPOR - ~ON- ~WHOGE

BEHALP-FHE-SECHRIPY-15-POSPER-I5-BISEHARGED:

Section 6. Severability. 1f a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applicaticns that are severable from the
invalid applications.

~End-

~6~ SB 48
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CONFERENCE COMMITTEE REPURT meportno. 1.

April.21,..1987...
MR. SPEAKER

FREE
We, your Conference Committee on

Senate Bill 48

met and considered Senate Bill 48 in its entirety

We recommend as follows:

THAT SENATE BILL NO. 48,reference copy salmon, BE AMENDED AS FOLLOWS:

1. Title, line 9.
Strike: "$50,000"
Insert: "$100,000"

2. Page 1, line 15.

Strike: "5"

Insert: "6%

3. Page 1, line 18.

Following: "earnings,"

Strike: "loss of bodily function,”

4, Page 1, lines 20 and 21.

Following: "money" on line 20 .
Strike: remaider of line 20 through "property" on line 21

CONTINUED

And that this Conference Committee report be adapted.

FOR THE SENATE {E;" FOR THE HOUSE
/

%{’ "vz”///f" — 7

21ligan, Chadrman Loxy (/

ll/"/-‘/\;,a / 4 1/ ’
LAt A e 10

Y

MaZure " Keller 1 f
= Adé/

Crippefl/ Addy \

ADOPT REJECT
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5. Page 1, line 23.

Following: line 22

Insert: "Section 2. Findings by trier of fact - - civil actions.
In any action for personal injury, property damage, or
wrongful death where liability is found after trial and in
which $100,000 or more in future damages is awarded to the
claimant, the trier of fact shall make a separate finding as
to the amount of any future damages so awarded and state
whether the amount of future damages has been reduced to
present value."

Renumber: subsequent sections

6. Page 1, line 25.
Strike: "$50,000"
Insert; "$100,000"

7. Page 2, line 9,
Strike: "THEY REPRESENT"

8. Page 2, lines 16 through 23.
Following: "CLAIMANT." on line 16
Strike: remainder of line 16 through line 23

9. Page 5, line 6.
Strike: "5"
Insert: "6"

C:\LANE\WP\AMDSB48.

STATE PUB. CO, Chairman.
Helena, Maont.



—_— STANDING COMMITTEE REPORT

HOUSE

APRIL B, 1987

. Mr. Speaker: We, the commitice on JUDICIARY

Y

L] do pass A& be concurred in
[ do not pass

report __SENATE BTLL NO. 48

X as amended
[J statement of intent attached

] be not concurred in

1. Page 1, line 15.
Striker *7°
Insert: "5"

2. Page 2, line 7.

Following: "CLAIMANT."

Insert: "“The total dellar amount cf the ordered periodic
payments must egual the total dollar amount of the future
damages they represent without a reduction to present
value."

3. Page 2, line 13.
Following: "CLAIMANT."
Insert: “The court shall make separate findings specifying the
amount of:
{a} any past damages; and
(b) future damages; the period or periods over which
they will accrue, on an annual basis; and the dollar amount
of future damages both before and after a reduction to
present value.®

4. Page 2, line 23.
Strike: "the establishment of a trust fund or"

3. Page 2, line 24,

Following: "annuity"”

Insext: approved by the court. The annuity must be in the form
of an inflation-indexed annuity contract purchased from a
gualified insurer that, in the most recent edition of A.M.
Best, has an A {excellent) or higher rating and is in a
class 7 or higher classification. The annuity alsoc serves
as any required supersedeas bond. Upon purchase of a
court-spproved annuity the court may order that the judgment
is satisfied and that the judgment debtor is discharged. 1If
the judgment creditor dies before all periodic payments have
been made, the remaining payments become the property of his

. - cstate™
@ l;‘. \
0!

€. Page 2, line 25 through line 13 of page 3.
Strike: page 2, line 25 through line 13 of page 3 in their
entirety

THI;RD,; e TEATD NG COPY (L BLUE |

Colar

REP. addy WILL CARRY THE BILL!

AMFENDMENTS TO SB #48/PAGE TWO
APRIL 8, 1987

Renumber: subsegquent sections

7. Page 3, line 25.
Fellowing: *finds that the"
Insert: “insurer that sold the annuity to the"

8. Page 4, lines 2 and 3.
Strike: "judgment debtor" on each line
Insert: ™ingurer" on each line

9, Page 4, line 9.
Strike: "7"
Insert:; “5™

10. Page 4, line 12,
Following: “SUPPORT;"
Insert: “oxr"

11. Page 4, line 15.

Strike: "; OR"

Insert: ".

12. Page 4, lipe 16 through line 13 on page 5.

Strike: page 4, line 16 through line 13 on page 5 in their
entirety

Renumber: subsequent section
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SENATE BILL NO. 48
INTRODUCED BY B. BROWN, ADDY, THAYER
BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE

ON LIARBILITY ISSUES

A BILL FOR AN ACT ENTITLED: “"AN ACT PROVIDING FOR THE
PERIODIC PAYMENT OF FUTURE DAMAGES IN AN ACTION FOR PERSONAL
INJURY, PROPERTY DAMAGE, OR WRONGFUL DEATH IF THE AMOUNT OF
FUTURE DAMAGES AWARDED EQUALS OR EXCEEDS $587666 $100,000

AND IF PERIODIC PAYMENT IS 1IN THE BEST INTERESTS OF THE

CLATIMANT; AND PROVIDING FOR A SEPARATE STATEMENT AND METHOD

OF CALCULATION OF ATTORNEY FEES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. 1In [sections 2 through 5 7 5
61:

(1) ™future damages" includes damages for future
medical treatment, care, or custody, 1loss of future
earnings, loss-sf--pedity--funetiony; and future pain and
suffering of the judgment creditor; and

(2) “periodic payment" means the payment of money er
delivery-of-sther—-property to the judgment creditor at
regular intervals.

SECTICN 2. FINDINGS BY TRIER OF FACT -- CIVIL ACTIONS.

IN ANY ACTION FPFOR PERSONAL INJURY, PROPERTY DAMAGE, OR

;@marn Legisiative Council
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WRONGFUL DEATH WHERE LIABILITY 1S FOUND AFTER TRIAL AND 1IN

WHICH $100,000 OR MORE IN FUTURE DAMAGES IS AWARDED TO THE

CLAIMANT, THE TRIER OF FACT SHALL MAKE A SEPARATE FINDING AS

TO THE AMOUNT OF ANY FUTURE DAMAGES SO AWARDED AND STATE

WHETHER THE AMOUNT OF FUTURE DAMAGES HAS BEEN REDUCED TO

PRESENT VALUE,

Section 3. Request for periodic paymentA of future
damages. (1) A party to an action for personal injury,
property damage, or wrongful death in which $56+680 $100,000
or more of future damages is awarded may, prior to the entry
of judgment, request the court to enter a judgment ordering
future damages to be paid in whole or in part by periodic
payments rather than by a lump-sum payment. Upon such
request, the court shat:i MAY enter an order for periedic

payment of future damages IF THE COCURT FINDS THAT SUCH

PAYMENT IS IN THE BEST INTERESTS OF THE CLAIMANT. THE TOTAL

DOLLAR AMOUNT OF THE ORDERED PERIODIC PAYMENTS MUST EQUAL

THE TOTAL DOLLAR AMOUNT OF THE FUTURE DAMAGES THEY¥-REPRESENT

WITHOUT A REDUCTION TO PRESENT VALUE.

(2} A court ordering the payment of future damages by
periodic payments shall make a specific €imding FINDINGS as
to the dollar amount of periodic payments needed to
compensate the judgment creditor for future damages AND AS

TO WHETHER AN 'RDER FOR PERIODIC PAYMENT OF FUTURE DAMAGES

IS IN THE BEST INTERESTS OF THE CLAIMANT. <$HE--cOYR¥--SHAbBB

-2- SB 438
" REFERENCE BILL: Includes Free

Conference Committee Report
Dated -21-87
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MAKE-SHPARAFE-PINDINGS-SPECIPYXING-FHE-AMBENT-OF >

tAY--AN¥-PAST-DAMABEST -AND

+8¥-—PUTURE-DAMAGES+

+¥)y--FHE-PERIOP-OR-PERIODS-OVER-WHIEH-PHEY-WELE-ACERBET

SN-AN-ANNUAL-BASIS+-ANB

+I1}-PHE--BOEbAR~-AMBUNF-~-OF -FPUPHRE-BAMAGES -BOPH-BEFORE

AND-APTER-A-REPHEFIOR-PE-~-PRESENT-VARUE

(3) The judgment order must specify the recipient or
recipients of periodic payments, the dellar amount of tre
payments, the interval between payments, and the number of
payments or the period of time over which payments shall be
made.

{4) A court ordering periodic payment of future
damages shall order that the payments be made, during the
life of the judgment creditor or during the continuance of
the compensable injury or disability of the judgment
creditor, through the-sstabitshment-of-a-trust-fund--sr the

purchase of an inflation-indexed annuity APPROVED BY THE

COURT. THE ANNUITY MUST BE IN THE FORM OF AN

INFLATION-INDEXED ANNUITY CONTRACT PURCHASED FROM A

QUALIFIED INSURER THAT, IN THE MOST RECENT EDITION QOF A.M.

BEST, HAS AN "A" (EXCELLENT) OR HIGHER RATING AND IS IN A

CLASS 7 OR HIGHER CLASSIFICATION. THE ANNUITY ALSO SERVES

AS ANY REQUIRED SUPERSEDEAS BOND. UPON PURCHASE OF A

COURT-APPROVED ANNUITY, THE CQURT MAY ORDER__THAT THE

-3- SB 48
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JUDGMENT IS SATISFIED AND THAT THE JUDGMENT DEBTOR IS

DISCHARGED. IF THE JUDGMENT CREDITOR DIES BEFORE ALL

PERIODIC PAYMENTS HAVE BEEN MADE, THE REMAINING PAYMENTS

BECOME THE PROFERTY QF HIS ESTATE.

t5)--A-ceurt-ordering-periodic—paymenta--must--ordet--a
Judgment--debror-~who-—-ts-—not--an-—insuter--ticansed--rc-de
bustness-in-this-state-teo-post-security-+f-payments-are-made
throegn-a-trust-fund--Hpen-termination-cf-perrodie—paymeness
the-conrt-shatl-order-tne-aeecnrity-returned-zo-the--judgment
debtors

Seetion-3r—-Expension--ef--periedre--paymentss---if-the
judgment--ereditopr--itives-—-bayond--the--date--of--che--finat
pericdie--payment~--and-—-the--paymenta--were--not-based-ecn-an
tnflation-tndexed-annnttyr—the-Judgment-srediror--may--applty
ta--the-—-court-for-addititanat-paymenta-for-economic-damagess
Addittonal-payments-musk-be-caicuiated-at—the-annnai-rate-at
which-payments-wera-catrentared-under-the-originat-order--for
periodie-payments<

Section 4. Payment of attorney fees. A judgment must
order payment of attorney fees and litigation expenses
separately from an order for periodic payments of future
damages. The attorney fees and expenses must be paid either
in a lump sum or by periodic payments pursuait to an
agreement entered into between the claimant and his

attorney., An agreement for the immediate lump-sum payment oOf

-4- SB 48
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that portion of the attorney fees incurred to recover future

damages to be paid by pericdic payments must be calculated

on the basis of the present value of the future damages.
Section 5. PFailure to pay -- penalty. If the court

finds that the INSURER THAT SOLD THE ANNUITY TO THE judgment

debtor has unjustifiably exhibited a continuing pattern of
failing to make periodic payments, the court shall find the
judgment--debtor INSURER in contempt of court and crder the
judgment-debtor INSURER to pay past-due payments and the
judgment creditor's damages caused by the failure to make
payments, including court costs and attorney fees.

SECTION 6. ASSIGNMENT OF PERIODIC INSTALLMENTS. AN

ASSIGNMENT OF OR_ AN AGREEMENT TO ASSIGN ANY RIGHT TO

PERIODIC INSTALLMENTS FOR FUTURE DAMAGES CONTAINED IN A

JUDGMENT ENTERED UNDER_[SECTIONS 1 THRQUGH # 5 6] IS

ENFORCEABLE ONLY AS TO AMOUNTS:

{1) TO SECURE PAYMENT OF ALIMONY, MAINTENANCE, OR

CEILD SUPPORT; OR

(2) FOR __THE COSTS _OF PRODUCTS,  SERVICES, OR

ACCOMMODATIONS FROVIDED OR TQO BE PROVIDED BY THE ASSIGNEE

FOR MEDICAL QR OTHER HEALTH CARE;+-6R.

{31--POR-_ATTORNE¥-PEES ANB-GFPHER-BXPENSES-OP bLITIGATION

INCHRRED-IN-SECURING-THE-JUBEMENT~

SEEPION-F - -FORM---OFP-~-~SEEHRIPY ——-—-——— SAPISFACTPION--6F

JUDBMENTS~~- 41} -SECHRITY-AHPHORIZED-OR_REQUIREBD-FOR-—PARAYMENT

~5- 5B 48
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BF-——A---JUDGMENF---POR— —PER$ODIE--INSPABEMENPS ——ENFEREB--IN

ACCORDANCE-WiPH-{ SECPIONS -1 -PHRBUBH-71-MESP--BE--IN--6NE--OR

MORE-QP~-FHE-FPOLhOWING-PORMS-ANB~-APPREBYEP-B¥-PHE-E6ERT:

{h}-—A-BOND-EXECUPEB-BY¥-A-QUALIFIEB-INSURER;

£BY—-AN--——ANNEIPY--CONPRACSF-~EXECHPED--BY¥--A--QUALIFIED

INSURER;

+EY-—EVIPENCE-OF-APPLIEABLE_AND--CObLEETADLE-~b¥ABIbLIPY

INSURANEE-WFTPH-ONE-BR-MORE-QUALIPIED-INSHURERS T

+By--AN-~AGREEMENT-B¥-ONE-OR-MORE-QHALIFPIER-INSHRERS-FO

SUARANFEE-PAY¥MENY-OF-¥HE-JHBEMENT+-OR

+E3--ANY¥-OFHER-SAFISPACTORY ~-FERM-OP -SEEBRITY -

124+--SECBRIFF-COMPH¥ING-WITH-PHIS-SECPION-——SERYES——ALSO

AS-AHY-REGEIREB-SUFERSEBEAS-BONB~

$33--FF--SEEHRIP¥--I5--POSPED—-EITHER-UPON-REQUESE~BF-A

FUBGMEN® -BERFOR-OR-AS-REOHIRED-BY-{ SEECFIONS -1 -THROBEH-71-ARD

15-APPREVEE-UNBER-A-PINAL-JUDGMENT-ENFERED-UNDER-{ SEEFTONS -}

FTHROUBGH-73 7 -FHE-EOHRT-MAY¥ 5~ IN-IPS-DISCRETION7 -ORDER-FHAT-PHE

JUBGMENY-IS5-SAFISFiED--AND-—FHE-—JHBEMER? - ~-DERPEBR-—BN-—~WHESE

BEHALP-PHE~SEEHRIPY¥-15-POSFER-TS—BPISEHARGED

Section 7. Severability. If a part of this act is
invalid, all valid parts that are severable from the invalid
part remain in effect. If a part of this act is invalid in
one or more of its applications, the part remains in effect
in all wvalid applications that are severable from the

invalid applications.
-End-

-6— SB 48



