SENATE BILL NO. 20

INTRCDUCED BY HALLIGAN, THAYER, POULSEN, MERCER, HAGER,
RASMUSSEN, BOYLAN, GAGE, WALLIN, D. BROWN

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE ON LIEN LAWS

IN THE SENATE

JANUARY 5, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

JANUARY 9, 1987 ON MOTION BY CHIEF SPONSOR, SENATORS
THAYER, HAGER, RASMUSSEN, BOYLAN, AND
GAGE AND REPRESENTATIVES POULSEN,
MERCER, WALLIN, AND D. BROWN ADDED
AS SPONSORS.

JANUARY 24, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
JANUARY 26, 1987 PRINTING REPCRT.
JANUARY 28, 1987 SECOND READING, DO PASS.
JANUARY 29, 19887 ENGROSSING REPORT.
JANUARY 30, 1987 THIRD READING, PASSED,

AYES, 48; NOEsS, 1.
TRANSMITTED TO HOUSE.
IN THE HOUSE

FEBRUARY 4, 1987 INTRODUCED AND REFERRED TO COMMITTEE
CN BUSINESS & LABOR.

FEBRUARY 12, 1987 ON MOTION, REREFERRED TO COMMITTEE
CN JUDICIARY.

MARCH 13, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

MARCH 16, 1987 SECOND READING, CONCURRED IN.



MARCH 17,

MARCH 18,

1987

1987

THIRD READING, CONCURRED
AYES, 75; NOES, 21.

RETURNED TO SENATE.
IN THE SENATE
RECEIVED FROM HOQUSE.

SENT TO ENROLLING.

IN.
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SENATE BILL NO. 20

INTRODUCED BY HALLTGAN

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO MECHANICS' LIENS; AMENDING SECTIONS
70-23-607, 70-23-608, 71-3-512, AND 71-3-516, MCA; REPEALING
SECTIONS. 71-3-501 THROUGH 71-3-503, 71-3-511, ARD 71-3-514,

MCR: RAND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Scope. This part creates and
provides for the attachment and enforceability of a
construction lien against real estate in faver of a person
furnishing services or materials under a real estate
improvement contract. A nonconsensual lien againat real
estate for improvements made thereon may not arise except as
provided in this part.

NEW SECTION. Section 2. Definitions. (1)
"commencement of work" means the date of the first visible
change in the physical condition of the real estate caused
by the first person furnishing services or materials
pursuant to a particular real estate improvement contract.

(2) "Construction lien" or “"lien" means a lien against
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(3) (a) "Contracting owner" means a person who owns an
interest in real estate and who, personally or through an
agent, enters into an express or implied contract for the
improvement of the real estate.

{(b) For the purpose of determining whether a perscn is
a contracting owner, agency is presumed, in the absence of
clear and convincing evidence to the contrary:

{i) between employer and employee:

(ii) between spouses;

(iii}) between joint tenants; and

(iv) among tenants in common.

(4} (a) "Contract price" means the amount agreed upon
by the contracting parties for performing services and
furnishing materials covered by the contract, increased or
diminished by:

(i) the price of change orders or extras;

(ii) any amounts attributable to altered
specifications; or

(iii) a breach of contract, including but not limited
to defects in workmanship or materials.

{(b) If no price is agreed upon by the contracting
parties, the contract price means the reasonable value of
all services or materials covered by the contract.

{5) (a) "Real estate improvement contract® means an

agreement to perform services, including labor, or to

-2 INTRODUCED BILL
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furnish materials for the purpose of producing a change in
the physical condition of the real estate, including:

(i) alteration of the surface by excavation, fill,
change in grade, or change in a shore, bank, or flood plain
of a stream, swamp, or body of water;

{ii} construction or installation on, above, or below
the surface of land;

(iil} demolition, repair, remodeling, or removal of a
structure previously constructed or installed;

(iv) seeding, sodding, or other landscape operation;

(v) surface or subsurface testing, boring, or
analysis; and

{(vi) preparation of plans, surveys, or architectural or
engineering plans or drawings for any change in the physical
condition of the real estate, regardless of whether they are
uged to produce a change in the physical condition of the
real estate.

{b) For the purpose of claiming a construction lien, a
real estate improvement contract does not include:

{i} a contract £for the mining or removal of timber,
minerals, gravel, soil, sod, or things growing on the land
or a similar contract in which the activity is primarily for
the purpose of making the materials available for sale or
use; or

{ii) a contract for the planting, cultivation, or
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harvesting of crops or for the preparation of the soil for
planting of crops.

NEW SECTION. Section 3. Wheo may claim a construction
lien =-- limitation, A persen who furnishes services or
materials pursuant to a real estate improvement contract may
claim a construction lien, only to the extent provided in
this part, to secure the payment of his contract price.

NEW SECTION. Section 4. Limitation of lien for
materials supplied. {1) A 1lien for furnishing materials
arises only if:

ta) (i) the materials are supplied with the intent
that they be used in the course of construction of or
incorporated into the improvement in comrnection with whicn
the lien arises; and

(ii) the intent described in subsecticn (1)(a)y{i) can
be shown by a contract of sale, a delivery crder, delivery
to the site by the lien claimant or at his direction, or by
other evidence; and

{b) the materials are:

(i} incorporated in the improvement or consumed as
normal wastage in construction operations;

{(ii) specifically fabricated for incorpeoration into the
improvement and not readily resalable in the ordinary course
of the fabricator's buginess, even though the materials are

not actually incorporated into the improvement;
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(iii) used for the construction or operation of
machinery or eguipment used in the course of construction
and not remaining in the improvement, subject to diminution
by the salvage value of those materials; or

(iv) tools, appliances, or machinery used on the
particular 1improvement. However, a lien for supplying
tools, appliances, or machinery used on the improvement is
limited as provided by subsection (3).

(2) The delivery of materials to the site of the
improvement, whether by the lien c¢laimant or by another,
creates a presumption that they were used in the course of
construction or were incorporated intec the improvement.

{3) A lien arising for the supplying of tools,
appliances, or machinery under subsection (1)(b)(iv) is
limited as follows:

ta) if they are rented, the lien is for the reasonable
rental value for the period of actual use, including any
reasonable periods of nonuse provided for in the rental
contract; and

(b) if they are purchased, the lien is for the price
but arises only if they were purchased for use in the course
of the particular improvement and have no substantial value
after the completion of the improvement on which they were

used.

NEW SECTIGN. Section 5. Extent of lien. (1) A
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construction lien extends to the interest of the contracting
owner in the real estate, as the interest exists at the
commencement of work or is thereafter acquired in the real
estate, subject to the provisions of this section.

(2) {a) If an improvement is located wholly on one or
more platted 1lots belonging to the contracting owner, the
lien applies to the improvement and to the lots on which the
improvement is located.

{b} If an improvement is not located wholly on one or
more platted 1lots, the lien applies to the improvement and
to the smallest identifiable tract or parcel of 1land on
which the improvement is located.

(3) If the improvement is to leased premises, the lien
attaches to the improvement and to the leasehold term.
Except as provided in subsection (4), it does not attach to
the lessor's interest unless he contracted for or agreed to
the improvement before it was begun.

{4) (a) A construction lien is not impaired to the
extent of the wvalue of the work or improvement that is
severable from the real estate if the improvement is to
premises held by:

(i) & contracting owner who owns less than a fee
simple interest; or

(il) a lessee and the lease is forfeited by the lessee.

(b) If the work or improvement may be remocved without
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harm to the rest of the real estate, the lienholder may have
the value determined, the work or improvement sold
separately, and the proceeds delivered to him ta satisfy the
construction lien. The purchaser shall remove the work or
improvement within 45 days of the sale.

(5) If a contracting owner contracts for improvements
on real estate not owned by him as part of an improvement on
his real estate or for the purpose of directly benefitting
his real estate, there 1is a lien against the contracting
owner's real estate being improved or directly benefitted in
favor of persons furnishing services or materials to the
same extent as if the improvement had been on the
contracting owner's real estate.

NEW _SECTION. Section 6. Amount of lien. (1) A person
who has furnished services or materials pursuant to a real
éstate improvement contract is entitled to a lien Ffor the
unpaid part of his contract price, subject to the provisiaons
of [section 4].

(2) A person's lien is reduced by the sum of the liens
of persons claiming construction liens through him.

NEW SECTION. Section 7. Notice of right to claim a
lien required -- exceptions. (1) The following are not
required to give notice of a right to claim a lien as
required by this section:

fa) furnishes gervices or materials
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directly to the owner at his request;

(b) a wage earner or laborer who performs personal
labor services for a person furnishing any service or
material pursuant to a real estate improvement contract;

(c) a person who furnisheg services or materials
pursuant to a real estate improvement contract that relates
to a dwelling for five or more families; and

(d) a person who furnishes services or materials
pursuant tc a real estate improvement contract that relates
te an improvement that is partly or wholly commercial in
character.

{2) A person who may <¢laim a construction lien
pursuant to this part shall give notice of his righ: to
claim a lien to the contracting owner in order to claim a
lien.

(3) This notice must be given no later than 20 days
after the date on which the services or materials are first
furnished to the contracting owner. If notice is not given
within this periocd, a lien 1is enforceable only for the
services or materials furnished within the 20-day periocd
before the date on which notice is given.

{4) The notice of the right to claim a lien must be
sent to the contracting owner by certified mail or delivered
personally to him,

(S) A person who may claim a lien shall file with the
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clerk and recorder of the county in which the improved real
estate is located a copy of the notice of the right to claim
a lien, in the form required by {section 81. This copy must
be filed no later than 20 days after the date on which the
services or materials were Eirst furnished to the
contracting owner.

(6) At the request of any subcontracter or material
supplier who may claim a lien through him, a person shall
furnish to the requestor within 5 business days:

(a) a description of the real estate being improved,
sufficient to identify it; and

{b) the name and address of the contracting owner.

NEW SECTION. Section B. Content of notice of right to
claim a 1lien. (1) The notice of the right to claim a lien
must be in writing and state that it is a notice of a right
to claim a 1lien against real estate for services or
materials furnished in connection with improvement of the
real estate.

(2) The notice must contain a description sufficient
to identify the real estate against which the lien may be
claimed.

(3) The neotice must contain the following infoimation

and be in substantially the following form:
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NOTICE OF THE RIGHT TO CLAIM A LIEN
WARNING: READ THIS NOTICE. PROTECT YOURSELF FROM PAYING ANY
CONTRACTOR OR SUPPLIER TWICE FOR THE SAME SERVICE,
TO:uesesnsssrrssessasssssenanssss. Date of mailing: .......
{Owner}

{Owner's address)

This is to inform you that .......... has begun to
provide .......... {description of services or materials)
ordered by .......... for improvements to property you own.

The property is located at ..vic0cevnn.

A lien may be claimed for all services and materials
furnished to you, if this notice is given to you within 20
days after the date on which the services or materials
described are first furnished to you. If the notice is not
given within that time, a lien is enforceable for only the
services or materials furnished within the 20-day periad
before the date on which the notice is given.

Even if you ar your mortgage lender have made full
payment to the contractor who ordered these services or
materials, your property may still be subject to a lien
unless the subcontractor or material supplier providing this
notice is paid. THIS IS NOT A LIEN. It is a notice sent to
you for your protection in compliance with the construction

lien laws of the state of Montana.
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This notice has been sent to you by:
NAME: ... ccineetvovesocnnnnnnnnans IF YOu HAVE ANY
ADDRESS:.orsiavevanenn fresa e QUESTIONS ABOUT THIS
TELEPHONE: . c e v iinereanescnnana e NOTICE, PLEASE CALL US

IMPORTANT INFORMATION ON REVERSE SIDE

IMPORTANT INFORMATION FOR YOUR PROTECTION

Under Montana's laws, those who work on your property
or provide materials and are not paid bhave a right to
enforce their claim for payment against your property. This
claim is known as a construction lien.

If your c¢ontractor fails to pay subcontractors or
material suppliers or neglects to make other legally
required payments, the people who are owed money may lock to
your property for payment, even if you have paid your
contractor in full.

The law states that all people hired by a contractar to
provide you with services or materials are required to give
you a notice of the right to lien to let you know what they
have provided.

WAYS TO PROTECT YOURSELF ARE:

-- RECOGNIZE that this notice of delivery of services
or materials may result in a lien against your property
unless all those supplying a notice of the right to lien

have been paid.
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-- LEARN more about the construction lien laws and the
meaning of this notice by contacting an attorney or the firm
sending this notice.

-~ WHEN PAYING your contractor for services or
materials, you may make checks payable Jjointly to the
contractor and the firm furnishing services or materials for
which you have received a notice of the right to lien. l

-- OBTAIN EVIDENCE that all firms from whom you have
received a notice of the right to lien have been paid or
have waived the right to claim a lien against your property.

-- CONSULT an attorney, a professional escrow company,
or your mortgage lender,

NEW SECTION. Section 9. Attachment of lien -- Filing.
{l) A persen's lien does not attach and may not be enforced
unless, after entering into the contract under which the
lien arises, he has filed a lien not later than 90 days
after:

(a) his £inal furnishing of services or materials; or

(b) the owner files a notice of completion pursuant to
71-3-512.

(2) (a) The lien must be filed with the county clerk
and recorder of the county in which the improved real estate
is located,

(b) The person claiming the lien must certify to the

county clerk and recorder that a copy of the lien has been
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served on the owner of reccrd as provided in 71-3-513(2).

(3) The lien statement must contain:

(a) the name and address of the person claiming the
lien;

(b) a description of the real property against which
the lien is claimed sufficient to identify it;

{c) the name aof the contracting owner;

{d) the name and address of the party with whom the
person claiming the lien contracted to furnish services or
materials;

(e) a description of the services or materials
provided;

(f) the amount unpaid for services or materials or, if
no amount is fixed by the contract, a good faith estimate of
the amount unpaid, designated as an estimate;

(g) (i) the date on which the services or materials
were first furnished; and

(ii) the date on which the services or materials were
last furnished; and

(h) a declaraticn that a notice of a right to claim a
lien was given to the contracting owner or an explanation of
why such notice was not required.

(4) A 1lien notice that 1is filed pursuant to this
section before the person clalming the lien has

substantially furnished services or materials pursuant to a
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real estate improvement contract is not effective to create
a construction 1lien unless the lien claimant is prevented
from fulfilling his obligation because of the fault of
another persoen.

{9) Except as provided in subsection (6), a lien
attaches at the commencement of work as defined in [section
2],

{6) A lien attaches when it is filed if it is for the
preparation of plans, surveys, or architectural or
engineering plans or drawings for any change in the physical
condition of land or structures that are not used incident
to producing a change in the physical condition of the real
estate.

NEW SECTION. Section 10. Content of lien notice. The
notice for the lien provided for in [section 9] may be filed
in substantially this form:

Construction Lien

I, . . . . (insert name and address of person c¢laiming
the construction lien), claim a construction lien pursuant
to Title 71, chapter 3, of the Montana Code Annotated.

I claim this lien against . . . , (give description of
the real property against which the 1lien is claiwmed
sufficient to identify it). The contracting owner is . . . .
(insert name of the person who owns the real estate and name

of the person who entered into the contract tc improve it).

-14-
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At the regquest of . . . . (give name and address of
party with whom person c¢laiming the lien contracted to
furnish services or materials), I provided the following:
+ « +» . {give description of the services or materials
provided). The amount remaining unpaid is . . . . (insert
the amount unpaid; if no amount was Fixed by the contract,
give your good faith estimate of the amount and identify it
as an estimate).

I first furnished these services or materials on
. « .« - {give date) and last furnished services or materials
en . . . . {give date; 1if the date has not yet arrived,
insert an estimate of the date on which services or
materials will be last furnished and identify the date as an
estimate).

1 gave notice of the right to claim a lien as required
by [section 7] en . . . . (give date) to . . . . (give name
of contracting owner). -« « « {If it is not required to
give a notice of the right to claim a lien, state the reason
it is not required.)

NEW SECTION. Section 11. Priority among holders of
construction liens. (1) There is equal priority between or
among construction lien claimants who contribute to the same
real estate improvement project, regardless of the date on
which each 1lien claimant first contributed services or

materials and regardless cf the date on whicn he filed his

-15_

10
11
12
13
14
15
16
17
1lB
19
20
21
22
23
24

25

LC 0282/01

notice of lien. When the proceeds of a foreclosure sale are
not sufficient to pay all constructicn lien claimants in
full, each claimant will receive a pro rata share of ‘the
proceeds based on the amount of his respectlive lien.

{2) Construction liens attaching at different times
have priority in the order of attachment.

NEW SECTION. Section 12. Prierity of construction
liens as against claims other than construction lien claims.
{1) A constructien lien arising under this part hag priority
over any other interest, lien, mortgage, or encumbrance that
may attach to the building, structure, or improvement or on
the real property on which the building, structure, or
improvement is 1located and which is filed after the
construction lien attaches.

(2) An interest, lien, mortgage, or encumbrance tha.
is Filed before the construction lien attaches has priority
over a construction liep arising under this part, except as
provided in subsections (3) and {4).

(3) A constructicon lien has priority, to the extent of
the value of the work or improvement that is severable, over
an interest, lien, martgage, or encumbrance that is filed
before the construction lien attaches. If the work or
improvement may be removed without harm to the rest of the
real property, the lienholder may have the value determined,

the work or improvement sold separately on foreclosure, and
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the proceeds delivered to him to satisfy the construction
lien.

{4) A construction 1lien has priority over any
interest, lien, mortgage, or encumbrance that 1is filed
before the construction 1lien attaches if that interest,
lien, meortgage, or encumbrance was taken to secure advances
made for the purpose of paying for the particular real
estate improvement being liened.

Section 13. Section 71-3-512, MCA, is amended to read:

“71-3-512, Notice of completion, (1) The contracting
owner may file a notice of completion at any time after the
completion of any work or improvement.

{2) The following acts or events constitute completicn
of any work or improvement for the purpose of filing a
notice of completion:

(a) the written acceptance by the contracting owner,
his agent, or representative of the buiiding, improvement .,
or structure. The filing of a notice of completion shall not
be considered as an acceptance of the building, improvement,
or other structure.

{b) the cessation frem labor for 30 days upon any
building, improvement, or structure, or the alteration,
addition to, or repair thereof.

(3) The netice of completion together  with an

affidavit of publication as hereinafter required shall be
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filed in the office of the county clerk and recorder of the
county where the property is situated and the notice shall
set forth:

(a) the date when the work or improvement was
completed or the date on which cessation from labor occurred
first and the period of its duration;

{b) the contracting owner's name or-ownhers!-namesy-a3s
the-case-may-ber-the and address of-the-owner--or--addresses
of-—-the--ownersys——as--the-case-may-bey; and the nature of the
title, if any, of the person signing the nctice;

{c) a description of the property sufficient for
identification;

(d) the name of the contractor, if any.

(4) The notice shall be verified by the contracting
owner or his agent.

(S} A copy of the notice of completion shall be
published once each week for 3 successive weeks in a
newspaper of general circulation in the county where the
land on which the work or improvement was performed is
situated.

{6) The contracting owner shall give a copy of the

notice of completion to any person who has given the

contracting owner a notice of a right to claim a lien."

Section 14, Section 71-3-516, MCA, is amended to read:

"71-3-516. Substitution of bond allowed -- filing -—-
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amount -= condition. (1) Whenever a meehanieds construction

lien has been filed upon real property or any improvements
thereon, as-enumerated-tn-31-3-501; the contracting owner of
any interest in such property, whether legal or beneficial,
may. at any time before the lien claimant has commenced an
action to foreclose such lien, file a bond with the clerk of
the district court in the county in which such property is
situated or, if such property is situated in more than one
county, with the clerk of the district court of any county
in which a part of such property is situated.

{(2) Such bond shall be in an amount 1 i/2 times the
amount of the lien and shall be either in cash or written by
a corporate surety company. If written by a corporate
surety, such bond shall be approved by a judge of the
district court with which such bend is filed.

(3) The bond shall be conditioned that if the lien
claimant shall be finally adjudged to be entitled to recover
upon the claim upon which his lien is based, the principal
or his sureties shall pay to such claimant the amount of his
judgment, together with any interest, coats, attorneys'
fees, and other sums which such claimant would be eatitled
to recover upon the [foreclosure of a 1lien against the
principal."

Section 15. Section 70-23-607, MCA, is amended to

read:
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"70-23-607. Claim €for common expenses -- priority of
lien -- contents -- recording. (1) Whenever an association
of unit owners acting through its manager Eurnishes to a
unit any services, labor, or material lawfully chargeable as
common expenses, the assoclation of unit owners, upon
complying with subsection (2) of this section, shall have a
lien upon the individual unit and the undivided interest 1in
the common elements appertaining to such unit for the
reasonable value of such commen expenses, and the lien shall
be prior to all other liens or encumbrances upon the unit
except:

{a) tax and assessment liens; and

(b) a first mortgage or trust indenture of record.

{2} An association of unit owners claiming the
benefits of subsection (1)} of this section shall record in
the county in which the unit or some part thereof is located
a claim containing:

(a) a true statement of the account due for such
commeon expenses after deducting all just credits and
offsets;

{b} the name of the owner of the unit or reputed
owner, if known;

{c¢} a description of the property where the common
expenses were furnished and the designation of the unit,

sufficient for identification.

_20_



S

@ ~ ohow;

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0282/01

(3) The claim shall be verified by the ocath of some
person having knowledge of the facts and shall be filed with
and recorded by the recording officer in the book kept for
the purpose of recording liens filed under 7%-3-58% Title

71, chapter 3, part 5. The record shall be indexed as deeds

and other conveyances are required by law to be indexed.®

Section 16. Section 70-23-608, MCA, is amended to
read:

"70-23-608, Foreclosure of lien under claim for common
expenses -— action without foreclosure. (1) The proceedings
to foreclose liens created by 70-23-607 shall conform as
nearly as possible to the proceedings to foreclose liens

created by #*-3-568% Title 71, chapter 3, part 5. The 1lien

may be enforced by the manager acting on behalf of the
association of unit owners.

(2) An action to recover a money judgment for unpaid
common expenses may be maintained without foreclosing or
waiving the lien securing the claim for commeon expenses.”

NEW SECTION. Section 17. Repealer. Secticns 71-3-501
through 71-3-503, 71-3-511, and 71-3-514, MCA, are repealed.

NEW SECTION. Section 18. Codification instruction.
Sections 1 through 12 are intended to be codified as an
integral part of Title 71, chapter 3, part S, and the
provisions of Title 71, chapter 3, part 5, apply to sections

1 through 12.
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NEW SECTION. Section 19. Saving clause, This act dces
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were bequn before the
effective date of this act.

NEW SECTION. Section 20. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 21. Applicability. This act
applies to real estate improvement contracts made after
September 30, 1987.

~-End-
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APPROVED BY COMMITTEE

ON JUDICIARY

SENATE BILL NO. 20
INTRODUCED BY HALLIGAN, THAYER, POULSEN, MERCER, HAGER,
RASMUSSEN, BOYLAN, GAGE, WALLIN, D. BROWN

BY REQUEST COF THE JOINT INTERIM SUBCCMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO MECHANICS' LIENS; AMENDING SECTIONS
70-23-607, 70-23-608, 71-3-512, AND 71-3-516, MCA; REPEALING
SECTIONS 71-3-501 THROUGH 71-3-503, 71-3-511, AND 71-3-514,

MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Scope. This part creates and
provides for the attachment and enforceability of a
construction lien against real estate in favor of a person
furnishing services or materials under a real estate
improvement contract. A nonconsensual lien against real
estate for improvements made thereon may not arise except as
provided in this part.

MEW SECTION. Section 2. Definitions. (1)
“Commencement of work" means the date of the first wvisible
change in the physical condition of the real estate caused
by the first persen furnishing services or materials
pursuant to a particular real estate improvement contract.

(2 "Construction lien” or "lien" means a lien against
9
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real estate arising under this part.

(3) (a) “"Contracting owner" means a person who owns an
interest in real estate and who, personally or through an
agent, enters intc an express or implied centract for the
improvement cof the real estate.

(b) For the purpose of determining whether a person is
a contracting owner, agency is presumed, in the absence of
clear and convinecing evidence to the contrary:

(i) betweeﬁ emplover and employee;

(ii) between spouses;

(iii) between joint tenants; and

(iv) among tenmants in common.

{4) (a) "Contract price" means the amount agreed upon
by the contracting parties £for performing services and
furnishing materials c¢avered by the contract, increased or
diminished by:

{i) the price of change orders or extras;

{ii) any amounts attributable to altered
specifications; or

(iii}) a breach of contract, including but not limited
to defects in workmanship or materials.

{b) 1If no price is agreed upon by the contracting
parties, the contract price means the reasonable value of

all services or materials covered by the contract.

(5) t(a) "Real estate improvement contract® means an
SECOND READING
-2d- SB 20
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agreement to perform services, including labor, or to
furnish materials for the purpose of producing a <hange in
the physical condition of the real estate, including:

(1) alteration of the surface by excavation, fill,
change in grade, or change in a shore, bank, or flood plain
of a stream, swamp, or body of water:

{ii) construction or installation on, above, or below
the surface of land;

(iii) demolition, repair, remodeling, or removal of a
structure previously constructed or installed;

{iv) seeding, sodding, or other landscape operation;

{v) surface or subsurface testing, boring, eor
analysis; and

{(vi) preparation of plans, surveys, ot architectural or
engineering plans or drawings for any change in the physical
condition of the real estate, regardless of whether they are
used to produce a change in the physical condition of the
real estate.

{b) For the purpose of claiming a construction lien, a
real estate improvement contract does noct include:

(i) a contract £for the mining or removal of timber,
minerals, gravel, soil, sod, or things growing on the land
or a similar contract in which the activity is primarily for
the purpose of making the materials available for sale or

use; or
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(i) a contract for the planting, cultivation:, or
harvesting of crops or for the preparation of the scil for
planting of crops.

NEW SECTION. Section 3. Who may claim a construction
lien -- 1limitation. A person who furnishes services or
materials pursuant to a real estate improvement contract may
claim a construction lien, only to the extent provided in
this part, to secure the payment of his contract price.

NEW SECTION. Section 4. Limitation of lien for
materials supplied, (1) A 1lien Efor furnishing materiails
arises only iE:

fa) (i) the materials are supplied with the intent
that they be used in the course of censtruction of or
jincorporated into the improvement in connection with which
the lien arises; and

(ii) the intent described in subsection (1})(a){i} can
be shown by a contract of sale, a delivery order, delivery
to the site by the lien claimant or at his direction, or by
other evidence; and

(b} the materiais are:

(i) incorporated in the improvement or consumed as
normal wastage in construction operaticons;

{(ii) specifically fabricated For incorporation into the
improvement and not readily resalable in the ordinary course

of the fabricator's business, even though the materials are
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not actually incorpcrated into the improvement;

(iii) used for the construction or operation of
machinery or equipment used in the course of construction
and not remaining in the improvement, subject to diminution
by the salvage value of those materials; or

(iv) tools, appliances, or machinery used on the
particular improvement. However, a lien for supplying
tools, appliances, or machinery used on the improvement is
limited as provided by subsection (3).

(2) The delivery of materials to the site of the
improvement, whether by the lien claimant or by another,
creates a presumption that they were used in the course of
construction or were incorporated into the improvement.

(3) A lien arising for the supplying of tools,
appliances, or machinery under subsection ({1)(b)(iv) is
limited as follows:

{a) if they are rented, the lien is for the reasonable
rental value for the period of actual wuse, including any
reasonable periods of nonuse provided for in the rental
contract; and

(b) if they are purchased, the lien is for the price
but arises only if they were purchased for use in the course
of the particular improvement and have no substantial value
after the completion of the improvement on which they were

used,
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NEW SECTION. Section 5. Extent of lien. {1) A
construction lien extends to the interest of the contracting
owner in the real estate, as the interest exists at the
commencement of work or is thereafter acquired in the real
estate, subject to the provisions of this section.

(2) (a) If an improvement is located wholly on one or
more platted 1lots belonging to the contracting owner, the
lien applies to the improvement and to the lots on which the
improvement is lccated.

{b) If an improvement is not located wholly on one or
more platted 1lots, the lien applies to the improvement and
to the smallest identifiable tract or parcel of 1land on
which the improvement is located.

{3) If the improvement is to leased premises, the lien
attaches to the improvement and to the leasehold term.
Except as provided in subsection (4), it does not attach to
the lessor’s interest unless he contracted for or agreed to
the improvement before it was begun.

(4) (a) A construction lien is not impaired to the
extent of the wvalue of the work or improvement that is
severable from the real estate if the improvement is to
premises held by:

(1) a contracting owner who owns less than a fee
simple interest; or

(ii} a lessee and the lease is forfeited by the lessee.

-G SB 20
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{b) If the work or improvement may be removed without
harm to the rest of the real estate, the lienhclder may have
the value determined, the work or improvement sold
separately, and the proceeds delivered to him to satisfy the
construction lien. The purchaser shall remove the work oar
improvement within 45 days of the sale.

(5) If a contracting owner contracts for improvements
on real estate not owned by him as part of an improvement on
his real estate or for the purpose of directly benefitting
his real estate, there is a lien against the contracting
owner's real estate bheing improved or directly benefitted in
favor of persons furnishing services or materials to the
same extent as 1f the improvement had been on the
contracting owner's real estate,

NEW SECTION. Section 6. Amount of lien. (1) A person
who has Ffurnished services or materials pursuant to a real
estate lmprovement contract is entitled to a 1lien for the
unpaid part of his contract price, subject to the provisions
of {section 4].

{2) A person's lien is reduvced by the sum of the liens
of persons claiming construction liens through him.

NEW SECTION. Section 7. Notice of right to claim a
lien required -- exceptions. (1) The following are not
required to give notice of a right to claim a lien as

required by this section:
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(a) a person who furnishes services or materials
directly to the owner at his request:;

{b) a wage earner or laborer who performs personal
labor services for a person furnishing any service or
material pursuant to a real estate improvement contract;

{c) a person who furnishes services or materials
pursuant to a real estate improvement contract that relates
to a dwelling for five or more families; and

(@) a person who furnishes services oar materials
pursuant te a real estate improvement contract that relates
to an improvement that 1s partly or wholly commercial in
character.

(2) A person who may claim a construction lien
pursuant to this part shall give notice of his right to
claim a lien to the contracting owner in order to claim a
lien.

(3) This notice must be given no later than 20 days
after the date on which the services or materials are first
furnished to the contracting owner. If notice is not given
within this period, a lien 1is enforceable only for the
services or materials Ffurnished within the 20-~day period
before the date on which notice is given.

(4) The notice of the right to claim a lien must be
sent to the contracting owner by certified mail or delivered

personally to him. NOTICE BY CERTIFIED MAIL IS EFFECTIVE ON

-8 SB 20
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THE DATE THE NOTICE IS MAILED,

{(5) A person who may claim a lien shall ALSO file with
the clerk and recorder of the county in which the improved
real estate is lccated a copy of the notice of the right to
claim a lien, in the form required by [section 8]. This copy
must be filed no later than 26-days-after-the-date-on-which
the-services—-—or--materiala—-were——first--furnished--to——-che

eontracting-—owners 5 BUSINESS DAYS AFTER THE DATE ON WHICH

THE NOTICE OF THE RIGHT TO CLAIM A LIEN IS GIVEN TO THE

CONTRACTING OWNER.

(6) At the reguest of any subcontractor or material
supplier who may claim a lien through him, a person shall
furnish to the requestor within 5 business days:

(a) a description of the real estate being impraved,
sufficient to identify it; and

(b) the name and address of the contracting owner.

NEW SECTION. Section 8. Content of notice of right to
claim a lien. (1) The notice of the right to c¢laim a lien
must be in writing and state that it is a notice of a right
to claim a 1lien against real estate for services or
materials furnished in connection with improvement of the
real estate.

(2) The notice must contain a description sufficient
to identify the real estate against which the lien may be

claimed,
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(3) The notice must contain the following information
and be in substantially the follewing form:
NOTICE OF THE RIGHT TO CLAIM A LIEN
WARNING:; READ THIS NOTICE. PROTECT YOURSELF FROM PAYING ANY
CONTRACTOR OR SUPPLIER TWICE FOR THE SAME SERVICE.
POt ieitetarenseeenaasaanenanns, Date of mailing: .......

{Owner)

(Owner 's address)

This is to inform you that .......... has begun to
provide .......... (description of services or materials)
ordered by .......... for improvements to property you own.
The property is located at ...........

A lien may be claimed for all services and materials
furnished to you, if this notice is given to you within 20
days after the date on which the services or materials
described are first furnished to you. If the notice 1is not
given within that time, a lien is enforceable for only the
services or materials furnished within the 20-day period
before the date on which the notice is given.

Even if you or your mortgage lender have made full
payment to the contractor who ordered these services or
materials, your property may still be subject to a lien
unless the subcontractor or materjal supplier providing this

notice is paid. THIS IS NOT A LIEN. It is a notice sent to
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you far your protection in compliance with the construction
lien laws of the state of Montana.

This notice has been sent to you by:
NAME: .........- catesest et ean IF You HAVE ANY
ADDRESS s tev v asansrrsnnnaorsns QUESTIONS ABOUT THIS
TELEPHONE: .. v v vt vt cesssanncnnnnss NOTICE, PLEASE CALL US

IMPORTANT INFORMATION ON REVERSE SIDE

IMPORTANT INFORMATION FOR YOUR PROTECTION

tUnder Montana's laws, those who work on  your property
or provide materials and are not paid have a right to
enforce their claim for payment against your property. This
claim is known as a constructicon lien.

If your contractor £aills to pay subcontractors or
material suppliers or neglects to make other legally
required payments, the people who a-e owed money may loock to
your property For payment, even 1if you have paid your
contractor in full.

The law states that all pecple hired by a contractor to
provide you with services or materials are required to give
you a notice of the right to lien to let you know what they
have provided.

WAYS TQ PROTECT YOURSELF ARE:
-- RECOGNIZE that this.notice of delivery of services

or materials may result in a !’ .: against your property

-1i- SB 20

il

12

13

19
240
21
22
23
24

25

SB 0020/02

unless all those supplying a notice of the right to lien
have been paid.

~~ LEARN more about the construction lien laws and the
meaning of this notice by contacting an attorney or the firm
sending this notice,

-- WHEN PAYING vyour contractor for services or
materials, you may make checks pavable Jjeointly to the
contractor and the firm furnishing services or materials for
which you have received a notice of the right to lien.

-- OBTAIN EVIDENCE that all firms from whom you have
received a notice of the right to lien have been paid or
have waived the right to claim a lien against your property.

-— CONSULT an attorney, a professioconal escrow company.
or your mertgage lender.

NEW SECTION. Section 9. Attachment of lien -~ filing.
{1} A person's lien does not attach and may not be enforced
unless, after entering intc the contract under which the

ilen arises, he has filed a lien not later than 90 days

after:
fa) his final furrishing of services or materials; or
(b} the owner files a notice of completion pursuant to
71=-3-512.

(2) (a) The lien must be filed with the county clerk
and recorder of the county in which the lmproved real estate

is located.
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{b) The person claiming the lien must certify to the
county clerk and recorder that a copy of the lien has been
served on the owner of record as provided in 71-3-513(2).

{3) The lien statement must contain:

{(a) the name and address of the person claiming the
lien;

{(b) a description of the real property against which
the lien is claimed sufficient to identify it;

{c) the name of the contracting owner:

{d) the name and address of the party with whom the
person claiming the lien contracted tc furnish services or
materials;

(e} a description of the services or materials
provided;

(£} the amount unpaid for services or materials or, if
no amount is fixed by the contract, a good faith estimate of
the amount unpaid, designated as an estimate;

{g} (i) the date on which the services or materials
were f£irst furnished; and

(ii)} the date on which the services or matérials were
last furnished; and

{h) a declaration that a notice of a right to claim a
lien was given to the contracting owner or an explianation of
why such notice was not required.

(4) A lien notice that 1is filed pursuant toc this
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section before the person claiming the lien has
substantially furnished services or materials pursuant to a
real estate improvement contract is not effective to create
a construction lien unless the lien claimant is prevented
from fulfilling his obligation because of the fault of
another person.

{5) Except as provided in subsection (6), a lien
attaches at the commencement of work as defined in [section
2].

(6) A lien attaches when it is filed if it is for the
preparation of plans, SUrveys, or architectural or
engineering plans or drawings for any change in the physical
condition of land or structures that are not used incident
ta producing a change in the physical condition of the real
estate.

NEW SECTION. Section 10. Content of lien notice. The
notice for the lien provided for in [section 9] may be filed
in substantially this form:

Construction Lien

I, . . . . (insert name and address of person claiming
the construction lien), claim a construction 1lien pursuant
to Title 71, chapter 3, of the Montana Code Annctated.

I claim this lien against . . . . {(give description of
the real property against which the 1lien is claimed

sufficient to identify it). The contracting owner is . . . .
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(insert name of the person who owns the real estate and name
of the person who entered into the contract to improve it}.

At the request of . . . . (give name and address of
party with whom person claiming the lien contracted to
furnish services or materials), I provided the following:
. « - . {give description of the services or materials
provided). The amount remaining unpaid is . . . . (insert
the amount unpaid; if no amount was fixed by the contract,
give your good faith estimate of the amount and identify it
as an estimate).

I Ffirst furnished these services or materials on
. . . . {give date) and last furnished services or materials
on . . . . lgive date; if the date has not yet arrived,
insert an estimate of the date on which services or
materials will be last furnished and identify the date as an
estimate}.

I gave notice of the right to claim a lienr as required
by [section 7} on . . . . {give date) to . . . . {give name
of centracting owner). . . . . (If it is not required to
give a notice of the right to claim a lien, state the reason
it is not required.)

NEW SECTION. Section 1l. Priority among holders of
construction liens. (1) There is equal priority between or
among construction lien claimants who contribute to the same

real estate improvement project, r jardless of the date on
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which each 1lien claimant FEFirst contributed services or
materials and regardless of the date on which he filed his
notice of lien. When the proceeds of a foreclosure sale are
not sufficient to pay all construction lien claimants in
full, each claimant will receive a pro rata share of the
proceeds based on the amount of his respective lien.

(2) Construction liens attaching at different times
have priority in the order of attachment.

NEW SECTION, Section 12. Priority of construction
liens as against claims other than construction lien claims.
{1) A constru~:lon lien arising under this part has priority
over any other interest, lien, mortgage, or encumbrance that
may attach to the building, structure, ©or ilmprovement or on
the real property on which the building, structure, or
improvement is located and which 1is filed after the
construction lien attaches.

(2) An interest, lien, mortgage, or encumbrance that
is filed before the construction lien attaches has priority
over a construction lien arising under this part, except as
provided in subsections {3) and (4).

{3) A construction lien has priority, to the extent of
the value of the work cor improvement that is severable, over
an interest, lien, mortgage, or encumbrance that 1s filed
before the construction lien attaches. If the work or

improvement may be removed without harm to the rest of the
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real property, the lienholder may have the value determined,
the work or improvement sold separately on foreclosure, and
the proceeds delivered to him to satisfy the construction
lien.

(4) A construction lien has priority over any
interest, lien, mortgage, or encumbrance that is £filed
before the construction lien attaches if that interest,
lien, mortgage, or encumbrance was taken to secure advances
made for the purpose of paying for the particular real
estate improvement being liened.

Section 13. Section 71-3-512, MCA, is amended to read:

*71-3-512. Notice of compietion. (1) The contracting
owner may file a notice of completion at any time after the
completion of any work or improvement.

(2) The following acts or events constitute complétion
of any work or improvement for the purpose of filing a
notice of completion:

(a) the written acceptance by the contracting owner.
his agent, or representative of the building, improvement,
or structure. The filing of a notice of completion shail not
be considered as an acceptance of the building, improvement,
or other structure.

(b) the cessation from labor for 30 days upon any
building, improvement, or structure, or the alteration,

additicon to, or repair thereof.
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{3) The notice of completion together with an
affidavit of publication as hereinafter required shall be
filed in the office of the county clerk and recorder of the
county where the property is situated and the notice shall
set forth:

(a} the date when the work or improvement was
completed or the date on which cessation from labor occurred
first and the period of its duration:

{h) the contracting owner's name er-ewnersf-nsmes;--as
the—-case—-may-ber-the and address ef-the-owner-or-addresses
cf-the-owners;-as-the-case-may-be; and the nature of the
title, if any. of the person signing the notice;

{c) a description of the property sufficient for
identification;

{d} the name of the contraétor, if any.

(4) The notice shall be verified by the contracting
owner or his agent,

(5} A copy o©f the notice of completion shall be
published once each week for 3 successive weeks in a
newspaper of general circulation in the county where the
land on which the work or improvement was performed 1is
situated.

{(6) The contracting owner shall give a copy of the

notice of completion to any person who has given the

contracting owner a notice of a right to claim a lien."
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Section 14. Section 71-3-516, MCA, is amended to read:

"71-3-516. Substitution of bond allowed -~ filing --
amount -- condition. (1) Whenever a mechaniels construction
lien has been filed upon real property ©or any improvements
thereon, as-enumerated-i+n-Fi-3-5081; the contracting owner of
any interest in such property, whether legal or beneficial,
may, at any time before the lien claimant has commenced an
action to foreclose such lien, file a bond with the clerk of
the districet court in the county in which such prcperty is
situated or, if such property is situated in more than one
county, with the clerk of the district court of any county
in which a part of such property is situated.

{2) Such bond shall be in an amount 1 1/2 times the
amount of the lien and shall be either Lln cash or written by
a corporate surety company. If written by a corporate
surety, such bond shall be approved by a judge of the
district court with which sueh bond is filed.

{3} The bond shall be conditiored that 1f the lien
claimant shall be finally adjudged tc be entitled to recover
upon the claim upon which his lien is based, the principal
or his sureties shall pay to such claimant the amount of his
judgment, together with any interest, costs, attorneys’
fees, and other sums which such ¢laimant would be entitled
to recover upon the foreclosure of a lien against the

principal.”
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Section 15, Section 70-23-607, MCA, is amended to
read:

"70-23-607. Claim for common expenses ~- priority of
lien ~-—- «contengs -- recording. (1) Whenever an association
of unit owners acting through its manager furnishes to a
unit any services, labor, or material lawfully chargeable as
comuion  expenses, the asscclation of unit ownecs, upon
complying with subsection {2} of this section, shall have a
lien wupon the individual unit and the undivided interest in
the common elements appertaining to such unit for the
reasonable value of such common expenses, and the lien shall
be prior to all other liens or encumbrances upon the unit
except:

{a) tax and assessment liens; and

(b} a first mortgage cr trust indenture of record.

{2) An association o©f unit owners claiming the
benefits of subsection (1) of this section shall record in
the county in which the unit or some part therecf is located
a claim containing:

(a) a true statement of the account due for such
common expengses after deducting all just credits and
offsets;

(b} the name of the owner of the unit or reputed
owner, if known;

(c) a description of the property where the common
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expenses were furnished and the designation of the unit,
sufficient for identification.

{3} The claim shall be verified by the cath of some
person having knowledge of the facts and shall be filed with
and recorded by the recording officer in the book kept for
the purpose of recording liens filed under 7¥-3-56% Title

71, chapter 3, part S. The record shall be indexed as deeds

and other conveyances are required by law to be indexed."
Section l16. Section 70-23-608, MCA, is amended to
read;
n70-23-608. Foreclosure of lien under claim for common
expenses —-- action without foreclosure. (1) The proceedings
to foreclose liens created by 70-23-607 shall conform as
nearly as possible to the proceedings to forecleose Lliens

created by 3%-3-58% Title 71, chapter 3, part 5. The lien

may be enforced by the manager acting con behalf of the
association of unit owners.

(2 Bn action to recover a money judgment for unpaid
common expenses may be maintained without foreclosing or
waiving the lien securing the claim for common expenses."

NEW SECTION. Section 17. Repealer. Sections 71-3-501
through 71-3-503, 71-3-511, and 71-3-514, MCA, are repealed.

NEW SECTION. Section 1B. Codification instruction.

Sections 1 through 12 are intended to be codified as an

integral part of Title 71, chapter 3, part 5, and the
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provisions of Title 71, chapter 3, part 5, apply to sections
1l through 12.

NEW SECTION. Section 19. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun befare the
effective date of this act.

NEW SECTION. Section 20. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable Ffrom
the invalid applications.

NEW SECTION. Section 21. Applicability. This act
applies to real estate improvement contracts made after
September 30, 1987.

-Bnd~
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SENATE BILL NO. 20
INTRODUCED BY HALLIGAN, THAYER, POULSEN, MERCER, HAGER,
RASMUSSEN, BOYLAN, GAGE, WALLIN, D. BROWN

BY REQUEST OF THE JOINT INTERIM SUBCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO MECHANICS' LIENS; AMENDING SECTIONS
70-23-607, 170-23-608, 71-3-512, AND 71-3-516, MCA; REFEALING
SECTIONS 71-3-501 THROUGH 71-3-503, 71-3-511, AND 71-3-514,

MCA; AND PROVIDING AN APPLICABILITY DATE.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Scope. This part creates and
provides for - the attachment and enforceability of a
construction lien against real estate in favor of a person
furnishing gservices or materials under a real estate
improvement contract. A nonconsensual lien against real
estate for improvements made thereon may not arige except as
provided in this part,

NEW SECTION. Section 2. Definitions. {1)
"Commencement of work" means the date of the first wvisible
change in the physical condition of the real estate caused
by the Eirst person furnishing services or materials
pursuant to a particular real estate improvement contract.

{2) "Construction lien" or "lien" means a lien against
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real estate arising under this part.

(3} (a) "Contracting owner" means a person who owns an
interest in real estate and who, personally or through an
agent, enters into an express or implied contract for the
improvement of the real estate.

{(b) For the purpose of determining whether a person is
a contracting owner, agency is presumed, in the absence of
clear and convincing evidence to the contrary:

(i) between employer and employee;

{ii) between spouses;

(iii) between joint tenants; and

(iv) among tenants in common.

{4) (a) “"Contract price” means the amount agreed upon
by the contracting parties for performing services and
furnishing materials covered by the contract, increased or
diminished by:

(i) the price of change orders or extras;

{ii) any amounts attributable to altered
specifications; or

(Lii) a breach of contract, including but not limited
to defects in workmanship or materials.

{b) 1If no price is agreed upon by the contracting
parties, the contract price means the reasonable value of
all services or materials covered by the contract.

(5) {(a) "Real estate improvement contract” means an

THIRD READING
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agreement to perform services, including labor, or to
furnish materials for the purpose of producing a change in
the physical condition of the real estate, including:

(i) alteration of the surface by excavation, fill,
change in grade, or change in a shore, bank, or flced plain
of a stream, swamp, or body of water;

(ii) construction or installation on, above, or below
the surface of land;

{iii) demolition, repair, remodeling, or removal of a
structure previously constructed or installed;

[iv) seeding, sodding, or other landscape operation;

{v} surface or subsurface testing, boring, or
analysis: and

(vi)} preparation of plans, surveys, or architectural or
engineering plans or drawings for any change in the physical
condition of the real estate, regardless of whether they are
ugsed to produce a change in the physical condition of the
real eatate.

{b) Por the purpose of claiming a construction lien, a
real estate improvement contract does not include:

{1) a contract for the mining or removal of timber,
minerals, gravel, so:il, sod, or things growing on the land
or a similar contract in which the activity is primarily for
the purpose of making the materials available for sale or

uge; or

-3~ s8 20
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(ii) a contract Ffor the planting, cultivation, or
harveating of crops or for the preparation of the scil for
planting of crops.

NEW SECTION. Section 3. Who may claim a construction
lien -- limitation. A person who furnishes services or
materials pursuant to a real estate improvement contract may
claim a construction lien, only to the extent provided in
this part, to secure the payment of his contract price.

NEW SECTION. Section 4. Limitation of lien for
materials supplied. {1) A 1lien for furnishing materials
arises only ifE:

(a) (i) the materials are supplied with the intent
that they be used in the course of construction of or
incorporated into the improvement in connection with which
the lien arises; and

{ii} the intent described in subsection (1){a)(i) can
be shown by a contract of sale, a delivery order, delivery
to the site by the lien claimant or at his direction, or by
other evidence; and

(b) the materials are:

(i) incorporated in the improvement or consumed as
normal wastage in construction operations;

{ii) specifically fabricated for incorporation into the
improvement and not readily resalable in the ordinary course

of the fabricator's business, even though the materials are

-4 sB 20
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not actually incorporated into the improvement;

{iii) used for the congtruction or operation of
machinery or equipment used in the course of construction
and not remaining in the improvement, subject to diminution
by the salvage value of those materials; or

{iv) toeols, appliances, or machinery used on the
particular improvement. However, a lien for supplying
tools, appliances, or machinery used on the improvement is
iimited as provided by subsection (3).

{2) The delivery of materials to the site of the
improvement, whether by the lien claimant or by another,
creates a presumption that they were used in the course of
construction or were incorporated into the improvement.

(3) A lien arising for the supplying of tools,
appliances, or machinery under subsection (1){(b)({iv) i=s
limited as follows:

(a) if they are rented, the lien is for the reasonable
rental value for the period of actval wuse, ingluding any
reasonable periods of nonuse provided for in the rental
contract; and

{b) if they are purchased, the lien is for the price
but arises only if they were purchased for use in the course
of the particular improvement and have no substantial value
after the completion of the improvement on which they were

used.
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NEW SECTION. Section S. Extent of lien. {1) A
construction lien extends to the interest of the contracting
owner in the real estate, as the interest exists at the
commencement OFf work or is thereafter acquired in the real
estate, subject to the provisions of this section.

(2) (a) If an improvement is located wholly on one or
more platted 1lots belonging to the contracting owner, the
lien applies to the improvement and to the lots on which the
improvement is located.

{b) If an improvement is not located wholly on one or
more platted lots, the lien applies to the improvement and
to the smallest identifiable tract or wparcel of land an
which the improvement is located.

(3) If the improvement is to leased premises, the lien
attaches to the improvement and to the leasehold term.
Except as provided in subsection (4), it does not attach to
the lessor's interest unless he contracted for or agreed to
the improvement before it was begun.

(4) (a) A construction lien is not impaired to the
extent of the value of the work or improvement that is
severable from the real estate if the improvement is to
premises held by: l

(i) a contracting owner who owns less than a fee
simple interest; or

{ii) a lessee and the lease is forfeited by the lessee.

-6- SB 20
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(b) If the work or improvement may be removed without
harm to the rest of the real estate, the lienholder may have
the value determined, the work or improvement sold
geparately, and the proceeds delivered to him to satisfy the
construction lien, The purchaser shall remove the work or
improvement within 45 days of the sale.

{5) If a contracting owner contracts for improvements
on real estate not owned by him as part of an improvement on
his real estate or for the purpose of directly benefitting
fis real estate, there is a lien against the contracting
owner's real estate being improved or directly benefitted in
favor of persons futnishing services or materials to the
same extent as if the improvement had been on the
contracting owner's real estate.

NEW _SECTION., Section 6. Amount of lien. (1) A person
whe has furnished services or materials pursuant to a real
estate improvement contract is entitled to a 1lien for the
unpaid part of his contract price, subject to the provisions
of [section 4}.

{Z) A person’'s lien is reduced by the sum of the liens
6f’p.t.ohs claiming construction liens through him.

HEW SECTION. Section 7. Notice of right to claim a

lien required -- exceptions. (1) The following are not
required to give notice of a right to claim a lien as

required by this section:
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{a) a persocn who furnishes services or materials
directly to the owner at his request; .

{(b) a wage earner or laborer who performs perscnal
labor services for a person furnishing any service or
material pursuant to a real estate improvement contract;

(c) a person who Ffurnishes services or materials
pursuant teo a real estate improvement contract that relates
to a dwelling for five or more families; and

(d} a person who furnishes services or materials
pursuant to a real estate improvement contract.that relates
to an improvement that is partly or wholly commercial in
character. .

(2) A person who may claim a construction lien
pursuant to this part shall give notice of his right to
claim a lien to the contracting owner in order to claim a
lien.

{3) This notice must be given no later than 20 days
after the date on which the services or materials are first
furnished to the contracting owner. If notice is not given
within this period, a 1lien is enforceable only for the
services or materials furnished within the 20-day period
before the date on which notice is given.

(4) The notice of the right ta claim a lien muat be
sent to the contracting owner by certified mail or delivered

persconally to him. NOTICE BY CERTIFIED MAIL IS EFFECTIVE ON

-8~ sB 20
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THE DATE THE NOTICE IS MAILED,

{(5) A person who may claim a lien shall ALSO file with
the clerk and recorder of the county in which the improved
real estate is located a copy of the notice of the right to
claim a lien, in the form required by [section 8). This copy
must be filed no later than 20-days-after-the-date-on-which
the-services--oer--materiats--vere-—first—-furnished--ta--the

eontracting--ewners 5 BUSINESS DAYS APTER THE DATE ON WHICH

THE _NOTICE CF THE RIGHT TO CLAIM A LIEN IS GIVEN TO THE

CONTRACTING OWNER.

(6) At the request of any subcontractor or material

supplier who may claim a lien through him, a person shall

furnish to the requestor within 5 business daysa:

(a) a description of the real estate being improved,
sufficient to identify it; and

({b) the name and address of the contracting owner.

NEW _SECTION. Section 8. Content of notice of right to
claim a lien. (1) The notice of the right te claim a lien
must be in writing and state that it is a notice of a right
to claim a 1lien against real estate for services or
materials furnished in conpection with improvement of the
real estate.

{2} The notice must contain a description sufficient
to identify the real estate against which the lien may be

claimed.
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(3) The notice must contain the following information
and be in substantially the following form:
NOTICE OF THE RIGHT TO CLAIM A LIEN
WARNING: READ THIS NOTICE. PROTECT YOURSELF FROM PAYING ANY
CONTRACTOR OR SUPPLIER TWICE Fbﬂ THE SAME SERVICE.

PO s eeeesettttennnstacencnnnnnn -- Date of mailing:

(Owner)
(Owner's address)

This is to inform you that *tesesesss has begun to
provide .......... {description of services or materialg)
ordered by .......... for improvements to property you own.
The property is located at ..,.,......

A lien may be claimed for all services and materials
furnished to you, if this notice is given to you within 20
days after the date on which the services or materials
described are firat Furnished to you. If the notice is not
given within that time, a lien is énforceable for only the
services or materials furnished within the 20-day period
before the date on which the notice is given.

Even if you or your Mertgage lender have made full
payment to the contractor who ordered these services or
materials, your property may still be subject to a lien
unless the subcontractor or material supplier providing this

notice is paid. THIS 1S NOT A LIEN. It is a notice sent to

-10- SB 20
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you for your protection in compliance with the construction
lien laws of the state of Montana.

This notice has been sent toc you by:
NAME:........-.. ................; IF You HAVE ANY
ADDRESSt........... crecseraasennn QUESTIONS ABOUT TEIS
TELEPHORE:z .. .00 v rtcevccattionianss NOTICE, PLEASE CALL US

IMPORTANT INFORMATION ON REVERSE SIDE

IMPORTANT INFORMATION FOR YOUR PROTECTION

Under Montana’s laws, those who work on your property
or provide materials and are not paid have a right to
enforce their claim for payment against your property. This
claim 18 known as a construction lien.

If your contractor fails to pay subcontractors or
material suppliers or neglects Lto make other legally
required payments, the people who are owed money may look to
your property for payment, even if you have paid your
contractor in full.

The law states that all people hired by a contractor to
provide you with services or materials are required to give
you & notice of the right to lien to let you know what they
have provided.

WAYS TO PROTECT YOURSELF ARE:
-~ RECOGNIZE that this notice of delivery of services

or materials may result In a lien against your property
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unless all thoae supplying a notice of the right to lien
have been paid.

-- LEARN more about the construction lien laws and the
meaning of this notice by contacting an attorney or the firm
sending this notice.

-~ WHEN PAYING your contractor for services or
materials, you may make checks payable jointly to the
contractor and the firm furnishing services or materials for
which you have received a notice of the right to lien.

-- QOBTAIN EVIDENCE that all firms from whom you have
received a notice of the right to lien have been paid or
have waived the right to claim a lien against your property.

-~ CONSULT an attorney, a professional escrow company,
or your mortgage lender.

NEW SECTION. Section 9. Attachment of lien -- filing.
(1) A person's lien does not attach and may not be enforced
unless, after entering into the contract under which the
lien arises, he has filed a lien not later than 90 days
after:

(a) his final furnishing of services or materials; or

(b) the owner filea a notice of completion pursuant te
71-3-512.

{2) (a) The lien must be filed with the county clerk
and recorder of the county in which the improved real estate-

ia located.
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(b) The perscon claiming the lien must certify to the
county clerk and recorder that a copy of the lien has been
served on the owner of record as provided in 71-3-513(2).

(3) The lien statement must -contain:

(a) the name and address of the person claiming the
lien;

{b) a description of the real property against which
the lien is claimed sufficient to identify it;

(c) the name of the contracting owner;

(d) the name and address of the party with whom the
person claiming the lien contracted to furnish services or
materlals;

(e) a description of the services or materials
provided;

(£} the amount unpaid for services or materials or, if
no amount is fixed by the contract, a good Faith estimate of
the amount unpaid, designated as an estimate;

{g) (i} the date on which the services or materials
were first furnished; and

(i1} the date on which the services or matérials were
last furnished; and

{h} a declaration that a notice of a right to claim a
lien was given to the contracting owner or an explanation of
why such ncotice was not required.

{¢) A lien notice that is filed pursuant to this
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section before the person claiming the lien has
substantially furnished services or materjals pursuant to a
re;l estate improvement contract is not effective to create
a construction lien unless the lien claimant is prevented
from fulfilling his obligation because of the fault of
another person.

(5) Except as provided in subsection (&), a lien
attaches at the commencement of work as defined in [section
2}.

(6) A lien attaches when it is filed if it is for the
preparation of plans, surveys, or architectural or
engineering plans cr drawings for any change in the physical
condition of land or structures that are not used incident
to producing a change in the physical condition of the real
estate.

NEW SECTION. Section 10. Content of lien notice. The
notice for the lien provided for in [secticn 9] may be filed
in substantially this form:

Construction Lien

I, . . . . (insert name and address of person claiming
the construction lien), claim a construction lien pursuant
to Title 71, chapter 3, of the Montana Code Annotated.

I claim this lien against ., . ., . {give description of
the real property againat which the lien is claimed

sufficient tc identify it). The contracting owner is . . . .

-14- 5B 20
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(insert name of the person who owns the real estate and nawme
of the person who entered into the contract to improve it}).

At the request of . , . . {give name and address of
party with whom person claiming the lien contracted to
furnish serviceg or materials), I provided the following:
.« « . (give description of the services or materials
provided). The amount remaining unpaid is . . . . (insert
the amount wunpaid; if no amount was fixed by the contract,
give your goad faith estimate of the amcunt and identify it
as an estimate).

I FEirast furnished these services or materials on
« « « « {give date) and last furnished services or materials
on . . . . fgive date; if the date has not- yet arrived,
insert an estimate of the date on which services or
materials will be last furnlighed and identify the date as an
estimate).

I gave notice of the right to claim a lien as regquired
by [section 7) on . . . . (give date) to . . . . (give name
of contracting owner}. . . . . (If it is not requlired to
give a notice of the right to claim a lien, state the reason
it is not reqguired.)

NEW SECTION. Section 11, Priority among holders of
congtruction liens. (1) There is equal priority between or
among construction lien claimants who contribute to the same

real estate improvement project, regardless of the date on
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which each lien claimant £first contributed services or
materials and regardless of the date on which he filed his
notice of lien. When the proceeds of a foreclosure sale are
not sufficient to pay all construction lien claimants in
full, each claimant will Treceive a pro rata share of the
proceeds based on the amount of his respective lien.

(2) Construction liens attaching at different times
have priority in the order of attachment.

NEW SECTION. Section 12. Priority of construction
liens as against claims other than construction lien claims.
{1) A construction lien arising under this part has priority
over any other interest, lien, mortgage, or encumbrance that
may attach to the building, structure, or imptovement or on
the real property on which the building, structure, or
improvement ig located and which is filed after the
construction lien attaches.

{2) An interest, lien, mortgage, or encumbrance that
is filed bhefore the construction lien attaches has priority
aver a consatruction lier arising under this part, except as
provided in subsections (3) and (4).

{3) A construction lien has priority, to the extent of
the value of the work or improvement that is severable, over
an interest, lien, mortgage, or encumbrance that is filed
before the construction lien attaches. If the work or

improvement may be removed without harm to the rest of the
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real property, the lienholder may have the value determined,
the work or improvement scld separately on foreclosure, and
the proceeds dellivered to him to satisfy the construction
lien.

{4} A construction lien has priority over any
interest, lien, mortgage, or encumbrance that is filed
before the construction 1lien attaches if that interest,
lien, mortgage, or encumbrance was taken to secure advances
made for the purpose of paying for the particular real
estate improvement being liened.

section 13. Section 71-3-512, MCA, is amended tc read:

»71-3-512. HNotice of completion., {1) The contracting
owner may file a notice of completion at any time after the
completion of any work or improvement.

(2} The following acts or events constitute completion
of any work or improvement for the purpose of Ffiling a
notice of completion:

(a) the written acceptance by the contracting owner,
his agent, or representative of the building, improvement,
or structure. The filing of a notice of completion shall not
be considered as an acceptance of the building, improvement,
or other structure.

(b) the cessation from labor for 30 days upon any
building, improvement, or structure, or the alteration,

addition to, or repair thereof.
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(3) The notice of completion together with an
affidavit of publication as hereinafter required shall be
filed in the office of the county clerk and recorder of the
county where the property is situated and the notice shall
set forth:

(a) the date when the wor} or improvement was
completed or the date on which cessation from labor occurred
first and the period of its duration;

(b) the contracting owner's name or-cwnersi—namesy--as
the--case--may-bey-the and address of-the-swner—-or-addresses
af-the-owners;-as—-the-case-may-bey and .the nature of the
title, if any, of the person signing the notice;

(c) a description of the property sufficient for
identification;

(d}) the name of the contractor, if any.

(4) The notice shall be verified by the contracting
owner or his agent,

(S5) A copy of the notice of completion shall be
published once each week for 3 successive weeks in a
newspaper of general circulation in the county where the
land on which the work or improvement was performed is
situated.

(6} The contracting owner shall give a copy of the

notice of completion to any person who has given the

contracting owner a notice of a right to claim a lien."
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Section 14. Section 71-3-516, MCA, is amended to read:

"71-3-516. Substitution of bond allowed -- filing --
amount —- condition. (1) Whenever a mechanteis construction
lien has been filed upon real property or any improvements
thereon, as-enumerated-in-71-3-56%y the contracting owner of
any interest in such property, whether legal or beneficial,
may, at any time before the lien claimant has commenced an
action to foreclose such lien, file a bond with the clerk of
the district court in the county in which such property is
situated or, if such property is situatéd in more than ocne
county, with the clerk of the district court of any county
in which a part of such property is situated.

(2) Such bond shallr be in an amount 1 1/2 timesa the
amount of the lien and shall be either in cash or written by
a corporate surety company. If written by a corporate
surety, such bond shall be approved by a judge of the
district court with which such bond is filed.

{3} The bond shall be conditioned that if the 1lien
claimant shall be finally adjudged tc be entitled to reccver
upon the claim upon which his lien is based, the principal
or his sureties shall pay to such claimant the amount of his
judgment, together with any interest, costs, attorneys'
fees, and other sums which such claimant would be entitled
to recover upon the foreclosure of a 1lien against the

principal.”
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Section 15. Section 70-23-607, MCA, is amended to
read:

"70-23-607. Claim for common expenses —— priority of
lien -- contents -~ recording. (1) Whenever an associatiaon
of unit owners acting through its manager furnishes to a
unit any services, labor, or material lawfully chargeable as
comman expenses, the association of wunit owners, upon
complying with subsection (2) of this gection, shall have a
lien ypon the individual unit and the undivided interest in
the common elements appertaining to such unit for the
reasonable value of such common expenses, and the lien shall
be prior to all other liens or encumbrances upon the uait
except :

(a) tax and assessment liens; and

{b) a first mortgage or trust indenture of recerd.

(2) An association of unit owners claiming the
benefita of subsection (1) of this section shall record in
the county in which the unit or some part thereof is located
a claim containing:

fa) a true statement of the account due for such
common expenses after deducting all just credits and
offsets;

{b) the name of the owner of the unit or reputed
owner, if known;

(c) a description of the property where the common
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expenses were furnished and the designation of the unit,
sufficient for identification.

{3) The claim shall be verified by the ocath of some
person having knowledge of the facts and shall be filed with
and recorded by the recording officer in the boock kept for

the purpose of recording liens filed under 7+-3-56% Title

71, chapter 3, part 5. The record shall be indexed as deeds
and other conveyances are required by law to 5e indexed."”

Section 16. Section 70-23-608, MCA, is amended to
read:

“70-23-608. Foreclosure of lien under claim for common
expenses -- action without Eoreclosure. (1)} The proceedings
to foreclose liens created by 70-23-607 shall conform as
nearly as possible to the proceedings to foreclose liens

created by 7#-3-56% Title 71, chapter 3, part 5. The lien

may be enforced by the manager acting on behalf of the
association of unit owners.

(2) An action to recover a money judgment for unpaid
common expenses may be maintained without forecloging or
waiving the lien securing the claim for common expenses."

NEW SECTION. Section 17. Repealer. Sections 71-3-501
through 71-3-503, 71-3-511, and 71-3-514, MCA, are repealed.

NEW SECTION. Section 1B. Codification instruction.

Sections 1 through 12 are intended to be codified as an

integral part of Titlie 71, chapter 3, part 5, and the
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provisions of Title 71, chapter 3, part 5, apply to sections
1 through 12.

NEW SECTION. Section 19. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 20, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 21. Applicability. This act
applies to real estate improvement contracts made after
September 30, 1987.

-End-
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SENATE BILL NO. 20
INTRODUCED BY HALLIGAN, THAYER, POULSEN, MERCER, HAGER,
RASMUSSEN, BOYLAN, GAGE, WALLIN, D. BROWN
BY REQUEST OF THE JOINT INTERIM SUSCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO MECHANICS' LIENS; AMENDING SECTIONS
70-23-607, 70-23-608, 71-3-512, AND 71-3-S16, MCA; REPEALING
SECTIONS 71-3-501 THROUGR 71-3-503, 71-3-511, AND 71-3-514,

MCA; AND PROVIDING AN APPLICABILITY DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Scope. This part creates and
provides for the attachment and enforceability of a
canstruction lien against real estate in faver of a person
furnishing services or materials under a real estate
improvement contract. A nonconsensual lien against real
estate for improvements made thereon may not arise except as
provided in this part.

' WEM SECTION. Section 2. Defipitions. (1)
"Commencement of work™ means the date of the Eirst visible
change 1in the physical condition of the real estate caused
by the Ffirst yperson furnishing services or materials
purswant to a particular real estate improvement contract.

{2) "Construction lien" cor "lien” means a lien against

[\ 'lbnlﬂna Legrsiative Courvcd
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THERE ARE NO CHANGES ON
SB 20 AND WILL NOT BE
REPRINTED. PLEASE REFER
TO SECOND READING (YELLOW)
OR THIRD READING (BLUE)
FOR COMPLETE TEXT.
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