HOUSE BILL NO, 771
INTRODUCED BY GLASER, THAYER

BY REQUEST OF THE STATE AUDITOR

IN THE HOUSE

FEBRUARY 14, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & LABOR.

FEBRUARY 18, 1987 COMMITTEE RECCOMMEND BILL
DO PASS. REPCRT ADOPTED.

FEBRUARY 19, 1987 PRINTING REPORT.

FEBRUARY 20, 1987 SECOND READING, DO PASS.

FEBRUARY 21, 1987 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 92; NOES, 0.

TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 23, 1987 INTROCDUCED AND REFERRED TC COMMITTEEZ
ON BUSINESS & INDUSTRY.

MARCH 18, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 21, 1987 SECOND READING, CONCURRED IN.

MARCH 23, 1987 ON MOTION, TAKEN FRCOM THIRD READING
AND PLACED ON SECCND READING.

MARCH 24, 1987 SECOND READING, CONCURRED IN AS
AMENDED.

MARCH 26, 1987 ‘ THIRD READING, CONCURRED IN.

AYES, 50; NOES, 0.

RETURNED TO HOUSE WITH AMENDMENTS.
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50th Legislature LC 1100/01
1

2 INTRODUCED BY

3 BY REQUEST OF THE STATE AUDITOR

4

5 A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LAWS
6 RELATING TQO THE AUTHORIZATION OF SURPLUS LINES INSURERS,
7 AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1~-402, 33-1-614,
8 33-1-711, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706,
9 33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN
10 IMMEDIATE EFFECTIVE DATE."

11

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

13 Section 1. Section 33-2-301, MCA, is amended to read:
14 "33-2-301. Short title -- purpose. (1} This part
15 constitutes and may be referred‘ to as "The Surplus hine
16 Lines Insurance Law".

17 (2) This part must be liberally construed and applied
18 tos

19 (a) protect persons seeking insurance in__this state;
20 (b) permit surplus lines insurance to be placed with
21 reputable and financially sound unauthorized insurers and to
22 be exported from this state pursuant to this part;

23 (c) establish a system of regulation that will permit
24 orderly access to surplus lines insurance in this state and
25 encourage authorized insurers to provide new and innovative
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types of insurance to consumers in this state; and

(d} protect revenues of this state.”

NEW SECTION. Section 2. Definitions. As used in fthis
part], the following definitions apply:

(1) "Authorized insurer" means an insurer authorized
pursuant to 33-2-101 to transact insurance in this state.

(2) "“Eligible surplus lines insurer" means an
unauthorized insurer with which a surpius lines agent may
place surplus lines insurance under 33-2-307.

(3) "Export" means to place surplus lines insurance
with an unauthorized insurer.

(4) “Kind of insurance" means one of the types of
insurance required to be reported in the annual statement
filed with the commissioner by an authorized insurer.

(5) "Producing agent" means the individual agent
dealing directly with the person seeking insurance.

(6) "Surplus 1lines agent" means an individual,
partnership, or corporation licensed under 33-2-305 to place
surplus lines insurance (on risks resident, located, or to
be performed 1in this state) with unauthorized insurers
eligible to accept such insurance.

(7) "Surplus lines insurance" means any insurance {on
risks resident, located, or to be performed in this state)
permitted to be placed through a surplus lines agent with an

unauthorized insurer eligible to accept the insurance. The

e INTRODUCED BILL
HB-75/
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term does not include the kinds of insurance exempted under
[section 217,

(8) “"Unauthorized insurer” means an insurer not
authorized pursuant to 33-2-101 to transact insurance in
this state. The term includes insurance exchanges authorized
under the laws of other states.

Section 3. Section 33-2-302, MCA, is amended to read:

"33-2-302. Conditions precedent to sale of surplus
*ine lines insurance ---agentis-affidavit. tiy-if-certain
insurance--coverages--cannot-—be--precured--from--autherized
insurera;--such-—coverages;-—hereinafter-destgnated-“surpius
Iimesli;-may-be-procured-from-unavtherized--insurers~--subject
to-the-foritowing-condirtonss

ta}--Phe--insurance-must-be-procured-through-a-iicansad
surpius—tine-agenes

thy--The-fuli-amonnt-af-inaurance-required-muat-net-~pe
procurable;--after--diltgent--effort-has-been-made-to-de-se;
from-a-majority-of-the-itnsurers-anthorized-te-cransact—-that
kind-and-etasas-of-inaurance-in-this-stater-and-the-amonnt—of
insurance—-placed--in--an-uranthorized-insurer-shati-be-onty
the--excess—-ever——the--amount--pracgrable--from--authorized

tnsurerss Insurance may be procured through a licensed

surplus lines agent from an unauthorized insurer if:

(1) the insurer is an eligible surplus lines ingurer;

(2) the Ffull amount or kind of insurance cannot be
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obtained from authorized insurers. The full amount or _kind

of insurance may be procured from an eligible surplus lines

insurer if the agent makes a diligent search among the

insurers who are authorized to transact and are actually

writing the particular kind and class of insurance in this

state and cannot obtain the full amount or kind of insurance

from an authorized ingurer.

tc}(3) The the insurance must is not be s0 procured
for the purpose of securing advantages either as to:

ti¥f{a) a lower premium rate than would be accepted by
an authorized insurer; or

t+t¥({b) terms of the insurance contracts; and

t23y--at--the--time—of-proeuring;-ecffecting;and-itassuing
any-such-insuranca;-the-surpius-tine-—agent-shati-execute--an
affidavit;——-in--form--as--prescribed--or-—-accepted--by--the
commissioner;-setting-forth-facta-referred-to-in--subsection
t13---and---fite---suekh—-affidavit--with--the--commissioner~
Affidavits-filtad-under-this—spbsection-shati-be--subject--to
publie~—tnspection——unitess--the—commiastoner-determines—-that
the-pubiic—interest-requires-ctherwises

{4) all other requirements of this part are met.”

Section 4. Section 33-2-303, MCA, is amended to read:

"33-2-303. Endersement Filing and endorsement of

contract. Every Iinsurance conktract, cover, note, or

certificate of insurance procured and delivered as a surplus

—4—
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tine--coverage lines insurance under this }aw part shall be

filed with the commissioner and endorsed as having--been

"issued in an unauthorized insurer under The Surplus htne
Lines Insurance Law, under agent!s agent license No. .,...."

and "NOT ccovered by the property and casualty guaranty fund

of this state if the unauthorized insurer becomes
insolvént". The surplus tine lines agent shall properly fill
in and sign the endorsement."

Secticn 5. Section 33-2-304, MCA, is amended to read:

"33-2-304. Surplus t+me  lines  insurance valid,
Insurance contracts procured as fsurplus iine'-coverages
lines insurance from unautheorized insurers in accordance
with this law shall be fully valid and enforceable as to all
parties and shall be given acceptance and recognition in all
matters and respects to the same effect as like contracts
issued by authorized insurers.”

Section &. Section 33-2-305, MCA, is amended to read:

*33-2-305. Licensing of surplus ine lines agent --
fee and bond. Any—-person;-—-while -ilicensed--as--a--reatdene
insurance—-agent-of-thia-state-as-to-property;-casualttyy;-and
surety-insurances-and-who-ias-deemed-by-the-—commissioner-—te
be--gquatified--cherefor--by--insnrance--experience-and-to-be
tepstwarchys-may-be-ticensed-ga--a--surpius--tine--agent--aa
fottowas

t1y--Apptication--to-—-the-—commisstoner-for-tha-license
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shaii-be-made-cn-forms-furnished-by-the-commissioners
t23--bicense-fes-in-the -amount-atated-in-33-2-708-shall
be-patd-to-the-commissioners-Phe-ticeanse—shati-expirs-on-the

Aprit-i-next-after—ita-date-of-issuer (1) An agent licensed

by this state wmay not procure a contract of surplus lines

insurance with an unauthorized insurer unless the agent is

licensed as a _resident property, casualty, and surety

insurance agent and possesses a current surplus lines

insurance license issued by the commissioner.

{2) The commissioner shall issue a surplus lines

license to any qualified holder of a current property,

casualty, and surety insurance agent license only if the

agent has:

(a) remitted to the commissioner the annual fee

prescribed by 33-2-708;

(b) submitted to the commissioner a completed license

application on_a form supplied by the commissioner;

{c} been licensed as a property, casualty, and surety

insurance agent continuously for 5 years or more; and

t3¥(d) Prior--te--issuwance--eof--license;-the-applicane
shat}-fite filed with the commissioner and thereafter for as
long as the license remains in effect he-shail-keep kept in
force a bond in favor ¢f the state of Montana in the penral
aum amount of 527868 $10,000, with authorized corporate

sureties approved by the commissioner. The bond sha¥t must
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be conditioned that the agent will conduct business under
the license in accordance with the provisions of The Surplus
bine Lines Insurance Law and that he will promptly remit the
taxes provided by such law, The bond shati may not be

terminated unless the surety gives the surplus lines agent,

the producing agent, and the commissioner at least 30 days'

prior written notice thereof ia—-filed-with-the-commissioner.

(3) The license expires on April 1 after its date of

issue. A surplus lines agent shall renew the license on or

before March 1 of each year upon payment of the annual

renewal fee prescribed in 33-2~708, A surplus lineg agent

who fails to apply for a renewal of the license on or before

March 1 shall pay a fine of $100 before the commissioner

renews the license.

(4) A corporation is eligible to be & resident surplus

lines agent if:

{a) the corporate license lists the individuals within

the corporation who have satisfied the requirements of this

part to become surplus lines agents; and

(b) only those individuals 1listed on the corpecrate

license transact surplus lines business."

Section 7. Section 33-2-306, MCA, is amended to read:
"33-2~306. BAgent's authority under license -

acceptance of business from other agents -- placement fee,

(1) Under a surplus tine-agentls lines agent license the
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licensee shal}--have--the--right--teo may place surplus tine

coverages lines insurance, in compliance with The Surplus

hime Lines Insurance Law, with any foreign or alien insurer
or insurers not otherwise autherized to transact insurance
in this state and as to such coverages to act as agent in
this state for such insurer or insurers.

(2) The surplus time lines agent may accept surplus

tine--Bustness lipnes insurance from any duly licensed agent

of an authorized insurer and may compensate him therefor.

{3) A surplus lines agent who places or renews surplus

lines ingurance in accordance with subsection (1) may

collect a placement fee of §.5% of the premium charged to

cover the costs of issuing and servicing the poliecy, The

fee may not be less than $10 or more than $160."

Secticon 8. Section 33-2-307, MCA, is amended to read:

"33-2-307. Surpius——--tines---in---solvent----tnsurers-

Itne-—agent-shalti-not-knowingty ptace-surptus—tine--insurance
with-insurers-unscund-financtatity+—Phe-agent-shati-ascertain
the--financtat--condition-of-the-vnauthorized-insurer-before
ptacing-insurance-therewiths-Fhe-agent-ashati-se-insure--oniy
sitherr
t1y-—with——an-insurer—-which-+9-an-avthorized-insurer-in
at-teast-one-state-af-the-bnitted--States—-for--the--kind -of

inanrance——involved-—and--which--meets-—-the--regrniremencs-of

~-8-
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33-2-199-and-33-2-1167-as-appticabie;-or
$t23--with-an-atien-insurerr-ether--than--ene--guatified
under-—+3+y--above;--which--has--an-established-and-effeective
cruse-fund~of-ac-iteast-Si-mititon-withtn-the--Bnited--Seates
admintstared-—-by-a-vrecognized-financial-instieurion-and-heid
for-ehe-benefit-of--ati-—-its--poizcyhotders—-in——-the--United
States-—or-potieyhoideras-and-creditors-in-the-Bnited-Statess

(1) A surplus lines agent may not place insurance with an

unauthorized insurer unless, at the time of placement, the

unauthorized insurer:

{a) has established satisfactory evidence of gooed

reputation and financial integrity; and

(by is qualified under one of the Eollowing

subsections:

{i} the insurer maintains capital and surplus or i:s

equivalent under the laws of its state of domicile, which

equals the greater of:

{A) the minimum capital and surplus reguirements of

33-2-109 and 33-2-110; or

(B) $2.5 millicen 1 year after [the effective date of

this act] and $3.5 million 3 years after [the effective date

of this act]. After 3 year from [the effective date of this

act], an insurer possessing less than $4 million subcapital

and surplus may satisfy the requirements of this subsection

upon an_affirmative finding of acceptability by the
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commissioner. The commissioner's finding must be based upon

such factors as quality of management, capital, and surplus

of a parent company:; company underwriting profit and
investment income trends; and company record and reputation

within the industry. The commissiconer may not make an

affirmative finding of acceptability when the surplus lines

insurer's capital and surplus is less than $3 million.

{(ii) in  the case of Lloyd's or another similar

unincorporated group of alien individual insurers, the

insurer maintains a trust fuand of npot less than $50 million

as_security to the full amount therecf for all policyholders

and creditors in the United States of each member of the

group. The trust must comply with the terms and conditions

established in subsection (1)({b)(iv) for alien insurers.

{iii) in_the case of an _insurance exchange created by

the laws of individual states, the insurer maintains capital

and surplus, or their substantial equivalent, of not less

than $15 million in the aggregate. For an insurance exchange

that maintains funds for the protection of each insurance

exchange policyholder, each individual syndicate shall

maintain minimum capital and surplus, or their substantial

exchange does not maintain funds for the protection of each

insurance exchange policyholder, each individual syndicate

shall meet the minimum_capital and surplus reqguirements of

~-10-
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subsection {(1)(b)(1i)}).

{iv) in the case of an_ alien insurer, the insurer

maintains in the United States an irrevocable truyst fund in

either a national bank or a member of the federal reserve

system, in an_ amount not less than $1.5 million, for the

protecrion of all its policyholders in the United States and

such trust fund consists of cash, securities, or letters of

credit or of investments of substantially the same character

and guality as those which are eligible investments for the

capital and statutory reserves of insurers authorized to

write like kinds of insurance_in thig state. Such trust

fund, which must be included in any calculation of capital

and  surplus or its equivalent, must have an expiration date

which at no time may be less than 5 years. In addition, the

alien insurer must appear on the national association of

insurance commissicners' Non-Admitted Insurers Quarterly

Listing,

{(¢) has provided the commissioner a copy of its

current annual statement, certified by the insurer no more

than 6 months after the close of the period reported upon

{or guarterly if considered necessary by the commissioner},

and which is either:

(i} filed with and approved by the regulatory

authority in the state of domicile of the unauthorized

insurer; or
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(ii) certified by an accounting or auditing firm

licensed in the djurisdiction of the insurer's state of

domicile.

(2) In the case of an insurance exchange, the

statement required by subsection (1)(c) may be an aggregate

combined statement of all underwriting syndicates operating

during the period repocrted.
{3) In addition to meeting the reguirements in

subsection (1), an insurer is an eligihle surplus lines

insurer only if it appears on the most recent 1ist of

eligible surplus  lines insurers published at least

semiannually by the commissioner. This subsection does not

require the commissioner to place or maintain the name of

any unauthorized insurer on_the list of eligible surplus

lines insurers. No action may lie against the commissioner

or an _employee of the commissioner for anything said in

issuing the list of eljgible surplus lines insurers referred

to in this subsection.

(4) Bs used in this section, the following definitions
apply:

{a) "Capital", as used in the financial requirements

of 33-2-307, means funds_invested in for stocks or other

evidences of ownership.

(b} "Surplus", as used in rhe financial reguirements

of 33-2-307, means funds over and above 1liabilities and

-12-
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capital of the insurer for the protection of policyholders."

NEW SECTION. Section 9. Withdrawal of eligibility
from a surplus lines insurer. (1) The commissioner may
declare an eligible surplus lines insurer ineligible if at
any time the commissioner has reason to believe that it:

{a) is in unsound financial condition;

{b) 1is no longer eligible under 33-2-307;

(c) has willfully viclated the laws of this state; or

{d) deces not make reasonably prompt payment of just
losses and claims in this state or elsewhere.

(2) The commissioner shall promptly mail notice of all

such declarations to each surplus lines agent.

NEW SECTION. Section 10. Surplus lines advisory
organizations =~- examination by commissioner. (1) A surplus

lines advisory crganization of surplus lines agents may be
formed to:

(a) facilitate and encourage compliance by its members
with the laws of this state and the rules and regulations of
the commissicner relative to surplus lines insurance;

(b} provide means for the confidential examination of
all surplus lines insurance written by its members to
determine whether such insurance complies with this parct;

(c)y communicate with organizations of authorized
Lnsurers with respect to the proper use of the surplus lines

market; and
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(d) receive and disseminate to its members information
relative to surplus lines insurance.

{2} Each advisory organization shall file with the
commissioner:

(a) a copy of its constitution, its articles of
agreement or association, or its certificate of
incorporation;

{b) a copy of its bylaws, rules, and regulations
governing its activities;

(c) a current list of its members;

(d} the name and address of a resident of this state
upon whom notices or orders of the commissioner or processes
issued at his direction may be served; and

(e} an agreement that the commissiocner may examine the
advisory organization under the provisions of subsection
{(3).

(3) The commissioner may make or cause to be made an
examination of each advisory organization. The reasonable
cost of an examination shall be paid by the advisory
organization upon presentation to it by the commissioner of
a detailed account of such cost. The cfficers, managers,
agents, and emplaoyees of the advisory corganization may be
examined'at any time, under oath, and shall éxhibit all
books, records, accounts, documents, or agreements governing

its method of operation. The commissioner shall furnish two

-14-
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copies of the examination report to the examined advisory
organization and shall notify the organization that it may,
within 20 days of receipt of the report, request a hearing
on the report or on any facts or recommendations contained
in it. Lf the commissioner finds the advisory organization
or any of its members to be in violation of this part, he
may issue an order requiring the discontinuance of the
violation.

(4) The commissioner may by order compel a surplus
lines agent tc join an advisory organization as a condition
of continued licensure under this part.

Section 11. Section 32-2-308, MCA, is amended to read:

"33-2-308. Evidence of the insurance -- changes --
penalty. (1) Upon placing a surplus tine--coverage lines
insurance, the surplus #ine lines agent shall promptly issue

and deliver to the insured or the producing agent evidence

of the insurance, consisting either of the policy as issued
by the insurer or, if such policy is not then available, a
cover note or certificate of insurance signed or
countersigned by the agent. Such cover note or certificate
shait must show the subject, coverage, conditions, and term
of the insurance, the premium charged and taxes collected
from the insured, and the name and address of the insurer.
If the direct risk is assumed by mcre than one insurer, the

cover note or certificate sha*t must state the name and
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address and proportion of the entire direct risk assumed by
each such insurer.
{2) 1If after the issuance and delivery of any such

cover note or certificate there 1is any change as to the

identity of the insurers or the proportion of the direct
risk assumed by the insurer as stated in the original cover
note or certificate or in any other material respect as to
the insurance coverage evidenced by the cover note or
certificate, the agent shall promptly issue and deliver tao

the insured a substitute cover note or certificate

accurately showing the current status of the coverage and
the insurers responsible thereunder.

(3) If a policy issued by the insurer is not available
upon placement of the insurance and the agent has issued and
delivered a cover note or certificate as hereinabove
provided, upon request therefor by the insured, the agent
shall as soon as reasonably possible procure from the
insurer its policy evidencing such insurance and deliver
such policy to the insured in replacement of the -cover note
or certificate theretofore issued.

(4) Any surplus iine lines agent who knowingly or

negligently issues or delivers a false c¢over note or

certificate aof insurance or fails promptly to notify the
insured of any material change with respect to such

insurance by delivery to the insured of a substitute cover

-16-
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note or certificate as provided in subsection (2) shall be
guilty of a wiolation of this cede and upon conviction shall
be subject to the penalties provided by 33-1-104 or to any
greater applicable penalty otherwise provided by law.

{5) A surplus lines agent may not issue or deliver any

evidence of insurance or purport to insure or represent that

insurance will be or has been written by any eligible

surplus lines insurer wunless he has authority from the

insurer to cause the risk tc be insured or has received

information from the insurer in the regular course of

business that such insurance has been granted.”

Section 12, Section 33-2-309, MCA, is amended to read:
"33-2-309. Liability of insurer as to losses and
unearned premiums. (l) As to a surplus Xine lines risk which
has been assumed by an unauthorized insurer pursuant to this

surpius-iines-imsvranee-taw The Surplus Lines Insurance Law

and if the premium thereon has been received by the surplus
iine lines agent who placed such insurance, in all guestions
thereafter arising under the coverage as between the insurer
and the insured, the insurer shall be deemed toc have
received the premium due to it for such coverage. The
insurer shall be liable to the insured as to losses covered
by such insurance and for unearned premiums which may become
payable to the insured upon cancellaticn of such insurance,

whether or not in fact the agent is indebted to the insurer
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with respect to such insurance or for any other cause. This
provision shall not affect rights as between the insurer and
the surplus iine lines agent.

(2) A payment of premium to a surplus lines agent

acting for a person other than himself in negotiating,

gontinuing, or reviewing a policy of _insurance under this

part is considered to be payment to the insurer,

notwithstanding any conditions or stipulations that may be

inserted in the policy or contract.
t24(3) Each unauthorized insurer assuming a surplus
lines direct risk under this——surprus—-iine--insurance--iaw

shati---be---deemed The Surplus Lines Insurapnce Law is

considered thereby to have subjected itself to the termgs of
this section.”
Secticon 13. Section 33-2-310, MCA, is amended to read:
"33-2-310. Records and anrual statement -- affidavit.
{1) Bach surplus tinme lines agent shall keep a separate
record and account of all business transacted under his
license, including a copy of each daily report, if any, and

of each policy, certificate of insurance, cover note, or

must be available for examination by the commissioner at any
reasonable time within § years after the issuance of the
coverage surpius lines insurance to which it relates.

(2} ¥Prior to April 1 of each year the agent shall file

-18-
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with the commissioner a statement for the calendar year
preceding, showing:

ta) name and address of each insured for whom surplus
tine lines insurance was procured;

(b} name and home office address of each insurer

providing sach the surplus lines insurance;

fc]) amount of each asdeh--coverage surplus lineg

insurance policy, the premium rate, and the gress premium

charged therefor;

(d) date and term of the peolicy;

fe) amount of premium returned on each policy canceled
or not taken; and

{f) amount of tax and other sums to be collected from

the insured;

{g) identity of the producing agent;

(h) the application and any correspondence from the

surplus lines insurer or its representative; and

+£+{i) such additional information as the commissiocner
may reasonably require.

{3} Each producing agent shall execute and each

surplus lines agent shall file an affidavit, on a

standardized form furnished by the commissioner, as tao the

diligent efforts to place the coverage with authorized

insurers and the results of such efforts. An affidavit filed

under this subsection is subject to public inspection unless
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the commissioner determines that the public interest

requires otherwise. The producing agent shall state in the

affidavit that he has expressly advised the insured in

writing prior to placing the insurance that:

(a) the surplus lines insurer with whom the insurance

is placed is not authorized in this state and is not subject

to the same supervision as an authorized insurer; and

(b) in the event of the insolvency of the surplus

lines insurer, the property and casualty guaranty fund of

the state will not pay losses under the surplus lines

coverage."

Section 14. Section 33-2-311, MCA, is amended to read:

“33-2-311. Tax on surplus lines, There is imposed upon
premiums collected for surplus %+me lines insurance
transacted in this state a tax at the same rate and computed
in the same manner as provided in subsection (2)(b)(i) of
33-2-705 as to premiums of authorized insurers, except that
amounts collected from the insured specifically for
applicable state and federal taxes, and in excess of the
premium otherwise required, shati--—not--be--deemed are not
considered to be part of the premium for the purposes of
such computation. Upon filing of the annual statement
referred to in 33-2-310(2), the surplus line lines agent
shall pay to the commissioner the amount of tax owing as to

surplus %ime lines insurance business transacted by him
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during the preceding calendar year. If a surplus %ine 1lineg
insurance policy covers risk risks or exposures cnly
partially in this state, the tax payable shai}l must be
computed upon the proportion of the premium which 1is
properly allocable to the risks or exposures located in this
gstate."

Section 15. Section 33-2-312, MCA, is amended to read:

n33-2-312. Penalty for failure to file statement or
pay tax. Every surplus line lines agent who fails tc make
and file the annual statement as required under 33-2-310 or
to pay the taxes as required under 33-2-311 shaii-be is
liable to a penalty of $25 for each day of delinquency,
commencing with April 1, The tax and penalty may be
recovered in an action instituted by the commissioner in the
name of the state in any court of competent Jjurisdiction,
the attorney general representing him. The penalty when
collected shall be paid to the state treasurer and placed to
the credit of the general fund. The surplus iine--agentls
lines agent license sha¥t is alsc be subject to revocation
as provided in 33-2-313."

gection 16. Section 33-2-313, MCA, is amended to read:

"33-2-313. Revocation or_suspension of agent's agent
license. (1} The commissicner shall revoke or suspend any
surplus tine lines agent's agent license, together with his

license as an insurance agent er-soliciter:
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fa) if the agent fails to file his annual statement or
to remit the tax as required by law;

(b) 1f the agent fails to keep the records or to allow
the commissioner to examine his records, as reguired by law;

(cy if the agent falsifies the affidavit required by
33-2-382¢2y 33-2-310(3); er

{(d)y if the agent removes the resident surplus lines

agent office from this state;

{e) 1if the agent removes the resident surplus lines

agent office accounts and records from this state during the

period durjing which the accounts and reccrds are required to

be maintained under 33-2-310{(1};

(f£) if the agent closes the resident surplus lines

agent office for a period of more than 30 business days,

unless the commissioner grants permission otherwise;

fg) if the agent violates any prevision of this part;

td¥(h) £for any of the causes for which an insurance
agent's license may be revoked.

{2} The procedures provided by 33-17-1001 for the
suspension or revocation of agents' agent licenses shati-be
apptic¢abte apply tc suspension or revocation of a surplus
tine-agenels lines agent license.

(3) Ne An agent whose license has been so revcked or

suspended shail may not again be so licensed within 1 vyear
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thereafter or until he pays all penalties and delinguent
taxes owing-by-him-have-been-paid that he owes."
Section 17. Section 33-2-314, MCA, is amended to read:
"33-2-314. Actions against insurer -- venue —--aervioes
cf-process. Every unauthorized insurer issuing a surplus

tine-coverage lines insurance policy under this surpius-iine

tnsuranee-taw-shati-be-deemed part is considered to be doing
business in this state as an unticensed unauthorized insurer
and may be sued in this state upon any cause of action
arising under any insurance contract so made by 1t. Such
suit sha¥} must be brought 1in the district court of the
county wherein the plaintiff resides."

Section 18. Section 33-2-315, MCA, is amended to read:

"33-2-315. Commissioner appointed process agent -—-
service of process, (1) Every surplus tine lines insurer

before insusing-as-suech transacting surplus lines insurance

under this taw part shall in writing appoint the
commissioner as its true and lawful attorney upon whom legal
process in any action or proceeding against it in this state
shall be served and in such writing shall agree that any
such process served upon such attorney shall be of the same
leqal force and validity as if served in this state upon
such insurer and that such authority shall continue in force
so long as any liability remains outstanding against it in

this state. At the time of filing such appointment, the
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insurer shall also file designation cf the name and address
of the person to whom process against it served wupon the
commissioner is to be forwarded. The insurer may change such
designation by a new filing.

(2) Service wupon such an insurer shat® must be made
upon the commissiconer and in accordance with the procedures,
requirements, and results as provided under 33-1-603."

NEW SECTION. Section 19. Penalties. A surplus lines
agent who 1n this state represents or aids an unauthorized
insurer in violation of this part is guilty of a misdemeanor
and shall be fined not more than $1,000 or be imprisoned in
the county jail for a term no longer than 6 months, or both.

Section 20. Section 33-2-316, MCA, is amended to read:

"33-2-316. Rules. (1) The commissioner shall make or
may approve and adopt reascnable rules, consistent with this
aurpius-tine-insurance—3aw part, for any or all of the
following purposes:

(a) effectuation of such——taw The Surplus Lines
Insurance Law;

{b) establishment of procedures through which
determination is to be made as to the eligibility of
particular proposed coverages for placement with a surplus
time lines insurer or insurers; and

(c) establishment, procedures, and operations of any

voluntary organization of surplus tine lines insurance
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agents or others designed tc assist such agents to comply
with such law.

{2} Such rules shall be subject to the procedures and
carry the penalty provided by 33-1-313."

Section 21. Section 33-2-317, MCA, is amended to read:

"33-2-317. Exemptions. The provisions of this surplus
tine lines insurance law controlling the piaeing placement
of insurance with unauthorized insurers shatt does not apply
te reinsurance or to the folleowing insurances when so placed
by a licensed insurance agents agent of this state:

{1} wet marine and transportation insurances;

(2) insurance on subjects located, resident, or to be
performed wholly outside of this state or on vehicles or
aircraft owned and principally garaged cutside this state;

(3) insurance on property or operations of railroads
engaged in interstate commerce; and

(4) insurance of aircratt owned or operated by
manufacturers of aircraft or aircraft operated in scheduled
interstate flight or cargo of such aircraft or against
liability, other than workers' compensation and employers'
liability, arising out of the cwnership, maintenance, or use
of such aircraft."

Section 22. Section 33-1-402, MCA, is amended to read:

"33-1-402. Examination of agents, mnanagers, and

promoters. For the purpose of ascertaining compliance with
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this code, the commissioner may as often as he deems
advisable examine the accounts, recordsg, documents, and
transactions pertaining to or affecting its insurance
affairs or proposed insurance affairs of:

{l1) any insurance agent, solicitor, surplus tine lines
agent, general agent, or adjuster;

{2) any person having a contract under which he enjoys
in fact the exclusive or deominant right to manage or control
an insurer:

(3) any person holding the shares of voting stock or
policyhclder proxies of a domestic insurer, for the purpose
of controlling the management thereof, as voting trustee or
otherwise;

(4) any person engaged in or proposing to be engaged
in or assisting in the promotion or formation of a domestic
insurer or insurance holding corporaticn or corporation to
finance a domestic insurer or the production of its
business."

Section 23. Section 33-i-614, MCA, is amended to read:

"33-1-614. Exemptions from service of process
provisions. Sections 33-1-611 through 33-1-613 shail not
apply to:

(1) surplus *ine lines insurance iawfully effectuated
under part 3, chapter 2:

(2) reinsurance; or
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(3) any action or proceeding against an unauthorized
insurer arising out of:

{a) wet marine and transportation insurance;

(b) insurance on or with respect to subjects located.
resident, or to be performed wholly cutside thig state or on
or with respect to vehicles or aircraftt owned and
principally garaged ocutside this state;

{c) insurance on property or operations of railroads
engaged in interstate commerce; or

(d) insurance on aircraft or cargo of such aircraft or
against liability, other than employer's liability, arising
out of the ownership, maintenance, or use of such aircraft,
where the policy or contract contains a provision
designating the commissioner as 1its attorney for the
acceptance of service of lawful proces$ in any action or
proceeding instituted by ar on behalf of an insured or
beneficiary arising out of any such policy or where the
insurer enters a general appearance in any such action.”

Section 24. Section 33-1~711, MCA, is amended to read:

"13-1-711. Appeals from the commissioner. (1) An
appeal from the commissioner shall be taken only from an
order on hearing or with respect to a matter as to which the
commissioner has refused a hearing. Any person who was a
party to such hearing or whose pecuniary interests are

directly and immediately affected by any such erder or

[N}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1100701

refusal and who is aggrieved thereby may, within 30 days
after the order has been mailed or delivered to the persons
entitled to receive the same, the commissioner's order
denying rehearing or reargument has been s¢ mailed or
delivered, or the commissioner's refusal to grant a hearing,
appeal from such order on hearing or such refusal of a
hearing. The appeal shall be taken to the district court of
Lewis and Clark County by filing written notice of appeal in
such court and by filing a copy of such notice with the
commissioner, except that in appeals from the suspension or
revocation of the certificate of authority of a domestic
insurer or of the license of an agent, sclicitor, or surplus
ttme lines agent, the person taking the appeal may at his
option, in lieu of the district court of Lewis and Clark
County, take the appeal to the district court of the county
of Montana in which the insurer has its principal place of
business or the licensee resides.

(2) Upon filing of the notice of appeal therein, the
court shall have full Jjurisdiction and shall determine
whether such filing shall operate as a stay of the order or
action appealed from, except that in the following instances
the filing of the notice of appeal shall autcmatically stay
the order appealed from pending the judgment of the district
court on the appeal:

[a) appeal from suspension or revocation of the
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license of an agent, solicitor, or surplus tine lines agent;

(b appeal from suspension or revocation of the
certificate of autheority of an insurer.

(3) Within 20 days after filing of the copy of the
notice of appeal in his office, the commissicner shall make
and return to the court in which the appeal is pending a
copy of his order appealed from and a full and complete
transcript, duly c¢ertified by the commissioner, of his
record ¢f the hearing upon which the order was issued,
together with all exhibits and documentary evidence
introduced thereat. If the appeal is from an action of the
commissioner with respect to which a hearing was refused,
the commissioner sha;l within such 20-day period make and
return to the court a full and complete transcript, duly
certified by him, of all documents on file in his office
directly vrelating to the matter as toc which such appeal is
taken.

{4) Upon receipt of such transcripts and evidence, the
court shall hear the matter de novo as soon as reasonably
possible thereafter, Upon the hearing of the appeal, the
court shall consider the evidence contained in the
transcript, exhibits, and documents therein filed by the
commissioner, together with such additional proper evidence
as may be offered by any party to the appeal.

(5) After hearing the appeal, the court may affirm,

-2~

10
11

12

14

15

16

17

18

20

21

22

24

25

LC 1100/01

modify, or reverse the order or action of the commissicner
in whole or in part or remand the action to the commissioner
for further proceedings in accordance with the court's
direction.

{6) Costs shall be awarded as in civil actions.

(7) Appeal may be taken to the supreme court from the
judgment o©f the district court as in other civil cases to
which the state is a party. A stay of the effectiveness of
any such judgment may be made only by order of the supreme
court upon the giving of such security as that court deems
proper.

(8) This section shall not apply to appeals as to
matters covered by chapter 16."

Section 25. Section 33-2-11%, MCA, is amended tc read:

"33-2-119. Suspension or revoccation for violations and
special grounds. (1) The commissioner may, in his
discretion, suspend or revoke an insurer's certificate of
authority if, after a hearing thereon, he £finds that the
insurer has:

(a) violated any lawful order of the commissioner or
any provision of this code other than those for which
suspension or revocation is mandatory;

{b) reinsured wmore than 90% of its riskss resident,
located, or to be performed in Montana, in another insurer.

In considering suspension or revocation, the commissioner
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shall consider all relevant factors, including whether:

{i) after the reinsurance transaction all parties will
be in compliance with Montana law; and

{i1i) the transaction will substantially reduce
protection and service to Montana policyholders.

(2) The commissioner shall, after a hearing thereon,
suspend or revoke an insurer's certificate of authority if
he finds that the insurer:

(a) 1is in unsound condition or in such condition or
using such methods or practices in the conduct ef its
business as to render its further transaction of insurance
in Montana injurious or hazardous to its policyholders or to
the public;

(b) has refused to be examined or to produce its
accounts, records, and files for examination or if any of
its officers have refused to give information with respect
to its affairs, when required by the commissioner;

{c} has Ffailed to pay any final judgment rendered
against it in Montana within 30 days after the judgment
became final;

{dy with such frequency as to indicate its general
business practice in Montana, has without just cause refused
to pay proper claims arising under its policies, whether any
such claim is in favor of an insured or is in favor of a

third person with respect to the liability of an insured to
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such third person, or without Jjust cause compels such
insured or claimant to accept less than the amount due them
or to employ attorneys or to bring sult against the insurer
or such an insured to secure full payment or settlement of
such claims;

(e) 1is affiliated with and wunder the same general
management or interlocking directorate or ownership as
another insurer which transacts direct insurance in Montana
without having & certificate of autheority therefor, except
as permitted as to a surplus %+ine lines insurer under part 3
of this chapter.

(3} The commissioner may, in his discretion and
without advance notice or a hearing thereon, immediately
suspend the certificate of authority of any lnsurer as to
which proceedings tor receivership, conservatorship,
rehabilitation, or other delinguency proceedings have been
commenced in any state."

Section 26. Section 33-2-706, MCA, is amended to read:

"33-2-706. Report and tax of independently procured
coverages, (1) Every insured who in this state procures or
causes to be procured or continues or renews insurance in an
unauthorized foreign insurer or any self-insurer who in this
state =0 procures or continues excess loss, catastrophe, or
other insurance upon a subject of 1insurance resident,

located, or to be performed within this state, other than
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insurance procured through a surplus %ine lines agent
pursuant to The Surplus bine Lines Ingurance Law or exempted
from such law under 33-2-317, shall, within 30 days after
the date such insurance was s0o procured, continued, or
renewed, file a written report of the same with the
commissioner on forms designated by the commissioner and
furnished to such an insured upon request. The report shall
show the name and address of the insured or insureds, name
and address of the insurer, the subject 0f the insurance, a
general description of the coverage, the amount of premium
curtrently charged therefor, and such additional pertinent
information as is reasonably requested by the commissioner,
If any such insurance covers also a subject of insurance
resident, located, or to be performed outside this state, a
proper pro rata portion of the entire premium payable for
all such insurance shall be allocated as to the subjects of
insurance resident, Jlocated, or to be performed in this
state, for the purpcses of this section.

{(2) Any insurance in an unauthorized insurer procured
through negotiaticons or an application in whole or in part
occurring or made within or from within this state or for
which premiums in whole or in part are remitted directly or
indirectly from within this state shall be deemed to be
insurance procured or continued or renewed in this state

within the intent of subsection (1) above.
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(3) Por the general support of the government of this
state there is levied upon the obligation, chose in action,
or right represented by the premium charged or payable for
such insurance a tax at the rate of 2 3/4% of the gross
amount of such premium. The insured shall withhold the
amount of the tax frem the amount of premium charged by and
otherwise payable to the insurer for such insurance, and
within 30 days after the insurance was soc procured,
continued, or renewed and coincidentally with the £iling
with the commissicner of the report provided for in
subsection (1) above, the insured shall pay the amount of
the tax to the state treasurer through the commissioner.

(4) If the insured fails to withhold from the premium
the amount of tax herein levied, the insured shall be liable
for the amount thereof and shall pay the same to the
commissioner within the time stated in subsection (3) above.

(5) The tax imposed hereunder if delinguent shall bear
interest at the rate of 6% per annum, compounded annually.

(6) The tax shall be collectable from the insured by
civil action brougit by the commissioner.

(7) This section does not abrogate or modify and shall
not be construed or deemed to abrogate or modify any
provision of 33-2-104 or 33-2-105 or any other provision of
this code.

(8) This section does not apply as to 1life or
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disability insurances.”

Section 27. Section 33-2-708, MCA, is amended to read:

*33-2-708. Pees and licenses. (1) The c¢ommissioner
shall collect in advance and the persons so served shall so
pay to the commissioner the feollowing fees and licenses:

(a) certificates of authority:

{1) Eor filing applications for original certificates
of authority, articles of incorporation (except original
articles of incorporation of domestic insurers as provided
in subsection (b)) below) and other charter documents,
bylaws, financial statement, examination report, power of
attorney to the commissioner, and all other documents and
filings required in connection with such applicaticn and for
issuance of an original certificate of authority, if issued:

{A} domestic IiNSUFELS ...uvivesscncreanasrssanss S 30,00

(B) foreign insurers ....-..seciricririasaaass. 300.00

({ii) annual continuation of certificate of authority ..
e emaseeesttesaneenane et s cess.  300.00

{iii} reinstatement of certificate of authority .......
Y 4+ 1]

{b) articles of incorporation:

(i) filing original articles of incorporation of
domestic insurer, exclusive of fees required to be paid by
the corporation to the secretary of state ........ . 20.00

(ii) filing amendment of articles of incorporation,
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domestic and foreign insurers, exclusive of fees reguired to
be paid to the secretary of state by a domestic corporation
P et i s ensaar s Easane e A e ere it et 10.00
(¢) filing bylaws or amendment thereto where reguired
e C e At e s e a T s .o 5.00
(d) Filing annual statement of insurer, other than as

part of application for original certificate of authority ..

(e) resident agent's license:

{i) application for original license, including
issuance of license, if issued (life and/or disability) ....
e et aa et Eaesa et veiern...  10.00

(ii) application for original license, including

issuance of license, if 1issued (other than 1life and/or

disability)] ... varrsniiiiinsvsnnsrnnns e e 10,00
{iii) appointment of agent, each insurer ...... 10.00
(iv) annual renewal, each insurer ............. 10.00
(v} temporary license ............ R T 10.00

{(vi) amendment of license (excluding additions thereto)
or reissuance of master license ..... frar et et 10.00

(f) nonresident agent's license:

(i) application for original license, including
issuance of license, if issued (life and/or disability) ....

Crsssssearear et ees st eno ey P R I SN eree... 100,00

(ii) application for original license, including
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issuance of 1license, if issued (other than life and/or
digability) tivvinienseesecnanacnencessannsasacsssss 100.00
(iii) appeintment of agent, each insurer ...... 10.00
{iv) annual renewal, each InSurer ..........ss0 10.00
(v) amendment of license (excluding additions thereto)
or reissuance of master license ......cievcerocesanns 10.00

(g) solicitor’s license:

(i) application for original license, including
igsuance of license, if issued ....... e kst 5.00
(1i) annual repewal Of license .....c.iveuevian 5.00

(h} examination for 1license as agent or seolicitor,
2ach eXaminakbion ..seeeeeseereonescenannnasenseonans 10.00

(i) surplus itine-agent'sa lines agent license:

(i) application for original license and for issuance
of license, if I88UBA . .cieecceirteeanasertnancoosans 25.00

{ii) annual renewal of licensSe .......coveveecue 25.00

{j) adjuster's license:

(i) application for original license and for issuance
of license, if 185U ...t eeeerteotnntnareritonannnns 10,00

{ii) annual renewal of license ......ccieveuvse 10.00

(k} insurance vending machine license, each machine,
CACH YRAT v eususausot v stesontanstaniasrasrareenntas 10.00

(1) commissicner's certificate under seal (except when
on certificates of authority or licenses) .......... 3.00

(m) copies of documents on file in the commissioner's
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OffiCE, PEI PAGE .« .t it ittt it rensseeeannsncnnones .50

{n) policy forms:

(1) €iling each policy fOIM .vuuvrrnnnrvonnnns 25.00

(ii) filing each application, rider, endorsement,
amendment, insert page, schedule of rates, and clarification
of risks ... 00 0L Cr i ittt e e [ 10.00

(iii) maximum charge if policy and all farms submitted
at one time or resubmitted for approval within 180 days ....
..... L T T T T T T T T 50.00

{2) The commissioner shall promptly deposit with the
state treasurer to the credit of the general fund of this
state all fines and penalties and those amounts received
pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by
him pursuant to Title 33 and the rules adopted thereunder.

(3) Al fees are considered fully earned when
received. In the event of overpayment, only those amounts in
excess of $10 will be refunded.

(4) All fees and examination and miscellaneous
charges, except fines or penalties or those amounts received
pursuant to  33-2-311, 33-2-705, or 33-2-706, collected by
the commissioner pursuant to Title 33 and the rules adopted
thereunder must be deposited in the insurance regulatory
trust account pursuant to 17-2-121 through 17-2-123."

Section 28, Section 33-17-1001, MCA, is amended to

read:
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“33-17-1001. Suspengion, revocation, or refusal of
license. (1) Except as provided in 33-17-411, the
commissioner may suspend for not more than 12 months or may
revoke or refuse to continue any license issued under this
chapter or any surplus tine lines agent license if, after
hearing held on not less than 20 days' advance notice by
registered--ar certified mail of such hearing and of the
charges against the licensee given as provided in
33-1-314(3) to the licensee and to the insurers represented,
as to an agent, or to the appointing agent, as to a
solicitor, he finds that as to the licensee any one or more
of the following causes exist:

{a) for any cause for which issuance of the license
could have been refused had it then existed and been known
to the commissioner;

(b) for obtaining or attempting to obtain any such
license through misrepresentation or fraud;

{c) for violation of or noncompliance with any
applicable provision of this code or for willful violation
of any lawful rule or order of the commissioner;

(d) for misappropriation or conversion to his own use
or illegal withholding of moneys or property belonging to
policyhoclders or insurer or beneficiaries or others and
received in conduct of business under the license;

(e) conviction, by final judgment, of a felony
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involving moral turpitude;

(f) if in the conduct of his affairs under the license
the licensee has used fraudulent or dishonest practices or
has shown himself to be incompetent, untrustworthy, or a
scurce of injury and loss to the public.

{2) The license of a firm or corporation may be
suspended, revoked, or refused also for any of such causes
as relate to any individual designated in the license to
eyxercise its powers."

Section 29. Section 33-18~212, MCA, is amended to
cead:

“33-18-212. 1Illegal dealing in premiums -- improper
charges for insurance. (1) No person shall willfully collect
any a3sum as premium or charge for insurance, which insurance
is not then provided or is not in due course to be provided
{(subject to acceptance of the risk by the insurer) by an
insurance policy issued by an insurer as authorized by this
code.,

{(2) No person shall wilifully collect as premium or
charge for insurance any sum in excess of or less than the
premium or charge applicable to such insurance and, as
specified in the policy, in accordance with the applicable
classifications and rates as filed with and approved by the
commissioner; or in cases where «classifications, premiums,

or rates are not required by this code to be so filed and
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approved, such premiums and charges shall not be in excess
of or less than those specified in the peolicy and as fixed
by the insurer. This provision shall not be deemed to
prohibit the charging and cellection, by surplus %ime lines
agents licensed under chapter 2, part 3, of the amocunt of
applicable state and federal taxes in addition to the
premium required by the insurer. It shall not be deemed to
prohibit the charging and collection, by a life insurer, of
amounts actually to be expended for medical examination of
an applicant for Llife insurance or for reinstatement of a
life insurance policy. The provision 0f this subsection does
not prohibkit the collection from an insured of a placement
fee, not to exceed 7 1/2% of the annual premium, for
placement through the state compensation insurance fund by a
duly licensed casualty insurance agent. This placement fee
is not a premium ag defined in 33-15-102.

{3) Each violation of this section shall be punishable
under 33-1-104.%

NEW SECTION. Section 30, Extension of authority. Any
existing authority of the commissioner of insurance to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTICN, Section 31, Codification instruction,
Sections 2, 9, 10, and 19 are intended to be codified as an

integral part of Title 33, chapter 2, part 3, and the
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provisions of Title 33, chapter 2, part 3, apply to sections
2, 9, 16, and 19.

NEW SECTION., Section 32, Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begqun before the
effective date of this act.

NEW SECTION. Section 33. Severability, If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applicaticns.

NEW SECTION. Section 34, Effective date. This act is
effective on passage and approval.

~End~
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APPROVED BY COMM. ON
BUSINESS AND LABOR

INTRODUCED BY

BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMERD THE LAWS
RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS,
AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614,
33-1-711, 33-2-119, 33-2-301 THROUGH 33~-2-317, 33-2-706,
33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 33-2-301, MCA, is amended to read:
“33-2-301. sShort title -- purpose. (1) This part

constitutes and may be referred to as “The Surplus &ine

Lines Insurance Law".

{(2) This part must be liberally construed and applied

Iad
o

|

{a) protect persons seeking insurance in this state;

(b} permit surplus lines insurance to be placed with

reputable and fipancially sound unauthorized insurers and to

be exported from this state pursuant to this part;

{(c) establish a system of regulation that will permit

orderly access to surplus lines insurance in this state and

encourage authorized insurers to provide new and innovative

AC:_\).« MO, Legislative Council
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types of insurance to consumers in this state; and

{(d) protect revenues of this state."

NEW SECTION. Section 2. Definitions. As used in [this
part], the fellowing definitions apply:

{1) "Authorized insurer” means an insurer authorized
pursuant to 33-2-101 to transact insurance in this stata.

(2) "Eligible surplus lines insurer"” means an
unauthorized insurer with which a surplus lines agent may
place sutplus lines insurance under 33-2-307.

(3) "Export"” means to place surplus lines insurance
with an unauthorized insurer.

{4) "Kind of insurance” means cne of Lthe types of
insurance required to be reported in the annual statement
filed with_the commissioner by an authorized insurer.

(5} "Producing agent" means the individual agent
dealing directly with the person seeking insurance.

{(6) "Surplus lines agent" means an individual,
partnership, or corporation licensed under 33-2-105 ro place
surplus 1lines insurance (on risks resident, located, or to
be performed in this state) with unauthorized insurers
eligible to accept such insurance.

{7) ™“Surplus lines insurance” means any insurance {on
risks resident, located, or to be performed in this state)
permitted to be placed through a surplus lines agent with an

upauthorized insurer eligible to accept the insurance. The

-2 SECOND READING
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term does not include the kinds of insurance exempted under
[section 21].

(8) "Unauthorized insurer” means an insurer not
authorized pursuant to 33-2-101 to transact insurance in
this state. The term includes insurance exchanges authorized
under the laws of other states.

Section 3., Section 33-2-302, MCA, is amended to read:

"“33-2-302, Conditions precedent to sale of surplus
tine lines insurance ---agentls-affidavit. tit-if-eertain
tnsurance--coverages-—cannot-—be--procured--from--authorized
insurersy——such--coverages;-—hereinafter-designated-tsurpius
tinest;-may-be-procured-£from-unanthorized--insurers—-subject
to-the-foitowing-eonditienaxs

ta)-—Fhe--insurance-must-be-proecured-through-a-ticensed
aurpius-tine-agent:

tbi-~Fhe-fuiti-amount-of-insurance-regquired-must-not—-be
precurabie;-——-after--diiigent--effort-has-been-made-to~do-soy
from-a-majerity-of-the-insurers-asuthortzed-to-transact--that
kind-and-¢tass-of-insurance-in-this-state;-and-the-amount-—of
tnanrance--pitaced--in--an-unanthorized-+nsurer—shati-be-onty
the——-excess-—over--the-——ameunt--procurable—-from—-avthorized

tnsurerss Insurance may be procured through a licensed

surplus lines agent from an unauthorized insurer if:

(1) _the insurer is an eligible surplus lines insurer;

(2) the full amount or kind of ingurance cannct be
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obtained from authorized insurers. The full amount or kind

of insurance may be procured from an eligible surplus lines

insurer if the agent makes a diligent search among the

insurers who are authorized to transact and are actually

writing the particular kind and class of insurance in this

state and cannot obtain the full amount or kind of insurance

from an authorized insurer.

ter(3) Fhe the insurance mna+ is not be so procured
for the purpose of securing advantages either as to:

tit{a} a lower premium rate than would be accepted by
an authorized insurer; or

t++3(b) terms of the insurance contracts; and

t23—-At-—the—-tkime-sf-procurtngy-effectingz-and-tasning
any-such-insurance;-the-surpius-line-agent-shaitt-execute--an
affidavit;--—-in--form-—as-—prescribed--or--accepted--by--the
commiasionery;-setting-forch-facta-referred-te-tn--subsection
t¥4---and---fite---such-—-affrdavit ——with-—the--commissioners
Affidavits-filed-under-this-subaecction-shati-be--subject--to
pubiitc--itnspection-——untesa-~-the-¢smmissroner-determinesa—-that
the-pubiic-interesp-requires-otherwiaes

{4) all other requirements of this part are _met."

Section 4. Section 33-2-303, Mca, is amended to read:

33-2-303. Endorsement Filing and endorsement of

contract. Every 1insurance contract, cover, note, Qr

certificate of insurance procured and delivered as & surplus

-4~
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}ine-—-ecoverage lines insurance under this aw part shall be

filed with the commissioner and endorsed as having--been
"jssued in an unauthorized insurer under The Surplus bine
Lines Insurance Law, under agent's agent license No. ....."

and "NOT covered by the property and casualty guaranty fund

of this state if the unauthorized insurer becomes

insolvent"”. The surplus tine lines agent shall properly fill
in and sign the endorsement.”
Section 5. Section 33-2-304, MCA, is amended to read:
*33-2-304. Surplus tine  lines insurance valid.
Insurance contracts procured as %“surplus iine®-coverages

lines insurance from unauthorized imsurers 1in accordance

with this law shall be fully valid and enforceable as to all
parties and shall be given acceptance and recognition in all
matters and respects to the same effect as like contracts
issued by authorized insurers,"

Section 6. Section 33-2-305, MCA, is amended to read:

"33-2-306. Licensing of surplus 1+ne lines agent ——
fee and bond. Any——personf—-whi}e——iicensed—fasm—a-—reaident
insurance—-agentAoE-thia-atabe—as—to—propcrty7—caauutt77—and
3u:eby—insurances—and—who—is—deemed—by—the—~commissioner—-bo
be——qua}iE&ed——therefor——by‘—insuran:e‘—expefience—and—to—be
trustworthy;—may—be—}iccn:cd—as—-a--surp}usziine"—agent‘—as
fortowss

fii—AAppiicatien——bo-—the-—commissioner~£er-the-}iCense
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shati-be-made-on-forms-furnished-by-the-commiastener
t2y--bicense-fee-in-the-amount-stated-in-33-2-768-shat:
be-patd-to-the-commissioner:-Phe-ticense-shati-expire-on-the

Aprit-t-nexe-afeer-its-date-af-taanes (1) An agent licensed

by this state may not procure a contract of surplus lines

insurance with an unauthorized insurer unless the agent ig

licensed as a resident property, casualty, and surety

insurance agent and possesses a current surplus lines

insurance license issued by the commissioner.

{2) The commigsioner shall 1issue a surplus lines

license to any qualified holder of a current property,

casualty, and surety insurance agent license oniy if the

agent has:

{a) remitted to the commissicner the annual fee

prescribed by 33-2-708;

(b) submitted to the commissioner a completed license

application on a form supplied by the commissioner;

(c) been licensed as a property, casualty, and surety

insurance agent continuously for 5 years or more; and

£33{d) Prier——to--issuance--of--ticense;-the-appiticant
shati-fi¥e filed with the commissioner and thereafter for as
long as the license remains in effect he-shaii -keep kept in
force a bond in faver of the state of Montana in the penai
sum amount of $27660 $10,000, with authorized corporate

sureties approved by the commissioner. The bond shail must

-5-
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be conditioned that the agent will conduct business under
the license in accordance with the provisions of The Surplus
bine Lines Insurance Law and that he will promptly remit Lthe
taxes provided by such law. The bond shai} may not be

terminated unless the surety gives the surplus lines agent,

the producing agent, and the commissioner at least 30 days'

prior written notice thereof is-fited-with-the-commissioner.

{3) The license expires on April 1 after its date of

issue. A surplus lines agent shall renew the license on or

before March 1L of each year upon payment of the annual

tenewal fee prescribed in 33-2-708. A surplus lines agent

who fails to apply for a renewal of the license on or before

March 1 shall pay a fine of 5100 befcre the commissioner

renews the license.

(4) & corpeoration is eligible to be a resident surplus

lines agent if:

(a) the corporate license lists the individuals within

the corporation who have satisfied the requirements of this

part to become surplus lines agents; and

{(b) only those individuals listed on the corporate

license transact surplus lines business."

Section 7. Section 33-2-306, MCA, is amended to read:
"33-2-306. Agent's authority under license -

acceptance ©of business from other agents -- placement fee.

(1) Under a surplus iine-agent's lines agent 1license the
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licensee shati--have--the--right--ts may place surplus ttine
eoverages lines insurance, in compliance with The Surplus
bine Lines Insurance Law, with any foreign or alien insurer
or insurers not otherwise authorized to transact insurance
in this state and as to such coverages to act as agent in
this state for such insurer or insurers,

{2) The surplus }tme lines agent may accept surplus
time--businesas lines ingurance from any duly licensed agent
of an authorized insurer and may compensate him therefor.

(3) A surplus !ines_agent who places or renews surplus

lines insurance ir accordance with subsection (1) may

coliect a placement fee of 0.5% of the premium cvharged to

cover the costs of issuing and servicing the policy.  The

fee may not be less than $10 or more than $100."

Section B. Section 33-2-307, MCA, is amended to read:
“33-2-307. Surplus-—-lines--—-in---scivent - --—in3urers:

Requirements for eligible surplus lines insurers. A-surpins

tins-sgant-shati-net-knowingty-ptace-surpives—tine-—inaurance
with-tnasurers-unssnnd-finanetatly. -The-agent-zshati-ascertain
the--finanetat--condition-of-the-unauvthertzed-insurer-before
piacing-insurance-therewith.-Phe-agent-shail-se-tasure--onty
eithers
tI}-—with--an-insurer-which-ts-an-authertzed-insurer—in
at-teast-ona—state-of-the-United--States-—for--the--kind--of

itnaurance-—involved--and--which--meets--the--requirements-of

-8~
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33-2-289-2nd-33-2-1107-as-appitecabier-or
t2¥—-with-an-altten-insurer;-other--than--ene——gquatified
under-—{1ij--above;——which--has--an-estabtished-and-effective
trust-fund-sf-at—lteast-Si-mitlton-within-the--Hnited--Seates
administered--by-a-recegnized-financiat-institntion-and-heid
for-the-benafit-of--ati--+ts--pelicyhotders—-in--the—-United
States--er-potieyhatders-and-credicora-in-che-tnited-Seatasn:

(1} A surplus lines agent may not place insurance with an

unauthorized insurer unless, at the time of placement, the

unauthorized insurer:

{a) bhas established satisfactory evidence of good

reputation and financial integrity; and

{b) is qualified under one of the following

subsections:

(i) the insurer maintains capital and surplus or its

equivalent under the laws of its state of domicile, which

eqguals the greater of:

(A) the minimum capital and surplus requirements of

33-2-109 and 33-2-110; or

{B) $2.5 million 1 year after [the effective date of

this act] and $3.5 million 3 years after [the effective date

of this act]. After 3 year from [the effective date of this

act]l, an insurer possessing less than $4 million subcapital

and surplus may satisfy the reguirements of this subsection

upon an affirmative fFinding of acceptability by the

-g-
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commissioner. The c¢ommissiconer's finding must be based upon

such factors as quality of management, capital, and surplus

of a parent company; company underwriting profit and

investment income trends; and company record and reputation

withip the industry. The commissioner may not make an

affirmative finding of acceptability when the surplus lines

insurer's capital and surplus is less than $3 million.

(ii) in the case of Lloyd's or another similar

unincorporated group o©f alien individual insurers, the

insurer maintains a trust fund of not less than $50 million

as security to the full amount thereof for all policyholders

and creditors in the United States of each member of the

group. The trust must comply with the terms and conditions

established in subsection (1)(b){(iv) for alien insurers.

(iii) in the case of an insurance exchange created by

the laws of individual states, the insurer maintains capita

and surplus, or their substantial equivalent, of not less

thap $15 miliiop in the aggregate, For an insurance exchange

that  maintains funds for the protecticn of each insurance

exchange policyholder, each individual syndicate shall

maintain minimum capital and surplus, or their substantial

equivalent, of not less than $1.5 million. If the insurance

exchange does not maintain funds for the protection of each

insurance exchange poilicyholder, each individual syndicate

shall meet the minimum capital and surplus requirements of

-10-
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subsection (1l)(b){i}.

(iv) in the case of an_alien insurer, the insurer

maintains in the United States an irrevocable trust fund in

either a national bank or a member of the federal reserve

system, in an amount not less than $1.5 million, for the

protection of all its policyholders in the United States and

such trust fund consists of cash, securities, or letters of

credit or of investments of substantially the same character

and quality as those which are eligible investments for the

capital and statutory reserves of insurers authorized to

write like kinds of insurance in this state. Such trust

Fund, which must be included in any calculation of capital

and surplus or its equivalent, must have an expiration date

which at no time may be less than § vears. In addition, the

alien insurer must appear on the national association of

insurance commissioners' Non-Admitted Insurers Quarterly
Listing.

fc}) has provided the commissioner a copy of its

current annual statement, certified by the insurer no more

than 6 months after the close of the period reported upon

{or quarterly if considered necessary by the commissioner),

and which is either;:

(i) filed with and approved by the regulatory

authority in the state of domicile of the unauthorized

insurer; or
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(ii) certified by an accouating or auditing firm

licensed in the jurisdiction of the _insurer's state of

domicile,

{2) 1In the case of an insurance exchange, the

statement regquired by subsection {(1)(c) may be an aggregate

combined statement of all underwriting syndicates operating

during the period reported.

{3) In addition to meeting Lhe requirements in

subsecticn (1), an_ ‘nsurer is an eligible surplus lines

insurer only if it a.pears on  the most recent list of

eligible  surplus  lines insurers published at least

semiannually by the commissioner. This subsection does  not

require the commissioner to place or maintain the name of

any unauthorized insurer on the list of eligible surplus

lines insurers. No action may lie against the commissioner

or an employee of the commissioner for anything said in

issuing the list of eligible surplus lines insurers referred

to in this subsection.

{4) As used in this section, the tollowing definitions

apply:

{a) “Capital", as wused in the financial requirements

of 33-2-307, means funds invested in for stocks or other

evidences of ownership.

(b} "Surplus", as _used in tne financial requirements

of 33-2-307, means funds over and above liabilities and

-12-
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capital of the insurer for the protection of policyholders.”

NEW SECTION. Section 9. Withdrawal of eligibility

from a surplus lines insurer. (1) The commissioner may
declare an eligible surplus lines insurer ineligible if at
any time the commissioner has reason to believe that it

ta) is in unsound financial condition;

(b} is no longer eligible under 33-2-307;

{(¢) has willfully violated the laws of this state; or

(d} does not make reasonably prompt payment of Jjust
losses and claims in this state or elsewhere.

(2) The commissioner shall promptly mail notice of all
such declarations to each surplus lines agent.

NEW SECTION. Section 10. Surplus lines advisory
organizations =-- examination by commissioner. (1) A surplus
lines advisory organization of surplus lines agents may be
formed to:

(a) facilitate and encourage compliance by its members
with the laws of this state and the rules and regulations of
the commissiconer relative to surplus lines insurance;

{by provide means for the confidential examination of
all surplus lines insurance written by its members to
determine whether such insurance complies with this part;

(¢) communicate with organizations of authorized
insurers with respect tc the proper use of the surplus lines

market; and
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(d) receive and disseminate to its members information
relative to surplus lines insurance.

{2) Each advisory organization shall file with the

commissioner:
(a) a copy of 1its constitution, its articles of
agreement or asgociation, or its certificate of

incorperation;

(b) a copy of its bylaws, rules, and regulations
governing its activities;

(c) a current list of its members;

(d) the name and address of a resident of this state
upon whom notices cor orders ©f the commissioner or processes
issuyed at his direction may be served; and

{e) an agreement that the commissioner may examine the
advisory organization under the provisions of subsection
(3).

(3) The commissioner may make or cause to be made an
examination of each advisory organization. The reasonable
cost of an examination shall be paid by the advisory
organization upoen presentation to it by the commissioner of
a detailed account of such cost, The officers, managers,
agents, and employees of the advisory organization may be
examined at any time, under woath, and shall exhibit all
books, records, accounts, documents, or agreements governing

its method of operation. The commissioner shall furnish two

~14-
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copies of the examination report to the examined advisory
organization and shall notify the organization that it may,
within 20 days of receipt of the report, request a hearing
on  the report or on any facts or recommendations contained
in it, If the commissioner finds the advisory organization
or any of its members to be in violation of this part, he
may issue an order requiring the discontinuance of the
violation.

(4) The commissioner may by order compel a surplus
lines agent Lo join an advisory organization as a condition
of continued licensure under this part.

Section 11. Section 33-2-308, MCA, is amended to read:

"33-2-308. Evidence of the insurance -- changes --
penaity. (1) Upon placing a surplus iine——coverage lines
insurance, the surplus }4me lines agent shall promptly issue

and deliver to the insured or the producing agent evidence

of the insurance, consisting either of the pelicy as issued
by the insurer or, if such policy is not then available, a
cover note or certificate of insurance  signed or
countersigned by the agent. Such cover note or certificate
shai} must show the subject, coverage, conditions, and term
of the insurance, the premium charged and taxes collected
from the insured, and the name and address of the insurer.

It the direct risk is assumed by more than cone insurer, the

cover note or certificate shail must state the name and
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address and preoportion of the entire direct risk assumed by
each such insurer.
(2) If after the issuance and delivery of any such

cover note or certificate there 1is any change as to the

identity of the insurers or the proportion of the direct
risk assumed by the insurer as stated in the criginal cover
note or certificate or in any cother material respect as to
the insurance coverage evidenced by the cover note or
certificate, the agent shall promptly issue and deliver to
the insured a substitute cover note or certificate
accurately showing the current status of the coverage and
the insurers responsible thereunder,

(1) If a policy issued by the insurer is not available
upon placement of the insurance and the agent has issued and

delivered a rcaver note or certificate as hereinabove

provided, upon request therefor by the insured, the agent
shall as socon as reasonably possible procure from the
insurer its peolicy evidencing such insurance and deliver
such policy to the insured in replacement of the cover note
or certificate theretofore issued.

(4) Any surplus tine 1lines agent who knowingly or
negligently issues or delivers a false c¢over note or
certificate of insurance or fails promptly to notify the
insured of any material change with respect to such

insurance by delivery to the insured of a substitute cover

-16—
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note or certificate as provided in subsection (2) shall be
guilty of a violation of this code and upon conviction shall
be subject to the penalties provided by 33-1-104 or to any
greater applicable penalty otherwise provided by law.

{5) A surplus lines agent may not issue or deliver any

evidence of insurance or purport to insure or represent that

insurance will be or has been written by any eligible

surplus lines insurer unless he has authority from the

insurer to cause the risk to be insured or has received

information from the insurer in the regular course of

business that such insurance has been granted.”

Section 12. Section 33-2-309, MCA, is amended to read:
"33-2-309. Liability of insurer as to losses and
unearned premiums. (1) As to a surplus ine lines risk which
has been assumed by an unauthorized insurer pursuant to this

surpius—tines—insurance-taw The Surplus Lines Insurance Law

and 3if the premium thereon has been received by the surplus
tine lines agent who placed such insurance, in all questions
thereafter arising under the coverage as between the insurer
and the insured, the insurer shall be deemed toc have
received the premium due to it for such coverage. The
insurer shall be liable to the insured as to losses covered
by such insurance and for unearned premiums which may become
payable to the insured upon cancellation of such insurance,

whether or not in fact the agent is indebted to the insurer
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with respect to such insurance or for any other cause. This
provision shall not affect rights as hetween the insurer and
the surplus tine lines agent.

{2) A payment of premium to a surplus lines agent

acting for a person other than himself in negotiating,

continuing, or reviewing a policy of insurance under this

part is considered to be payment to the insurer,

notwithstanding any conditions or stipularicns that may be

inserted in the policy or contract,

t2%4(3) Each wunauthorized insurer assuming a surplus
lines direct risk under this--surpins--tine--insoramce--inw

shati-—-be-~-deemed The Surplus Lines Insurance Law is

considered thereby to have subjected itself to the terms of
this sectien.”
Section 13. Section 33-2-310, MCA, is amended to read:
"33-2-310. Records and annual statement -- affidavit.
(1) Bach surplus tine lines agent shall keep a separate
record and account of all business transacted under his
license, including a copy of each daily report, if any, and

of each policy, certificate of insurance, cover note, or

other evidence of insurance issued by him. The records shatt

must be available for examination by the commissioner at any
reasonable time within S years after the 1ssuance of the

coverage surplus lines insurance to which it relates.

(2) Prior to April 1 of each year the agent shall file
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with the commissioner a statement for the calendar year
preceding, showing:

(a) name and address of each insured for whom surplus
*ine lines insurance was procured;

{b) name and home office address of each insurer

providing sueh the surplus lines insurance;

{c) amount of each such--esverage surplus lines
insurance pelicy, the premium rate, and the gross premium
charged therefor;

{(d) date and term of the policy;

{e) amount of premium returned on each policy canceled
or not taken; and

(f£) amount of tax and other sums to be collected from

the insured;

{g) identity of the producing agent;

(h) the application and_any correspondence from the

surplus lines insurer or its representative; and

t€¥{i) such additiovnal informaticn as the commissioner
mdy reascnably require.

(3 Each roducing agent shall execute anad each

surplus lines agent shall file an affidavit, on a

standardized form furnished by the commissioner, as to the

diligent efforts to place the coverage with authorized

insurers and the results of such efforts. An affidavit Filed

under this subsection is subject to public inspection unless
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the commissioner determines that the public interest

requires otherwise. The producing agent shall state in the

affidavit that he has expressly advised the insured in

writing prior to placing the insurance that:

fa) the surplus lines insurer with whom the insurance

is placed is not authorized in this state and is not subject

to the same supervision as an _authorized insurer; and

(b) in the event of the insolvency of the surplus

lines insurer, the property and casudlty guaranty fund of

the state will not pay losses under the surplus lines

coverage.”

Section 14. Secticen 33-2-311, MCA, 1s amended to read:

"33-2-311. Tax on surplus lines. There 15 imposed upon
premiums collected for surplus %inme lines insurance
transacted in this state a tax at the same rate and computed
in the same manner as provided in subsection (2)(b){i}) of
33-2-705 as to premiums of authorized insurers, except that
amounts collected from the insured specifically for
applicable state and federal taxes, and in excess of the
premium otherwise required, ahatt--neot- -be--deemed are not
considered to be part of the premium for the purposes of
such computation., Upon filing of the annual statement
referred té in 33-2-310(2), the surplus ttme lines agent
shall pay to the commissicner the amcunt of tax owing as to

surplus %ine lines insurance business transacted by him
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during the preceding calendar year. If a surplus tine lines
insurance policy covers risk risks or exposures only
partially in this state, the tax payable shait must be
computed upon the propertion of the premium which is
properly allocable to the risks or exposures located in this
state."

Section 15. Section 33-2-312, MCA, is amended ta read:

%33-2-312. Penalty for failure to file statement or
pay tax. Every surplus ttme lines agent who fails to make
and £ile the annual statement as required under 313-2-310 or
to pay the taxes as required under 33-2-311 shaii-be is
liable to a penalty of $25 for each day of delinguency,
commencing with April 1. The tax and penalty may be
recovered in an action instituted by the commissioner in the
name of the state in any court of competent Jjurisdiction,
the attorney general representing him. The penalty when
collected shall be paid to the stat. treasurer and placed to
the credit of the general fund. The surplus itne—-agent's
lines agent license shai} is also be subject to revocation
as provided in 33-2-313."

Section 16. Section 33-2-313, MCA, is amended to read:

"33-2-313. Revocation or suspension of agent's Eﬂﬂﬂi
license. (1) The commissioner shall revoke or suspend any
surplus time lines agent's agent license, together with his

license as an insurance agent er-soiictter:
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{a) 1if the agent fails to file his annual statement or
to remit the tax as required by law;

(b)) 1f the agent falls to keep the records aor to allow
the commissioner to examine his reccrds, as required by law;

(c) 1f the agent falsifies the affidavit required by
33-2-362+42¥y 33-2-310(3);: or

(d) if the agent removes the resident surplus lines

agent office from this state;

{e} if the agent removes the resident surplus lines

agent office accounts and records from this state during the

period during which the accounts and records are required to

be maintained under 33-2-310(1);

(£) if the agent closes the resident surplus lines

agent office for a period of more than 30 business days,

unless the commissicner grants permission otherwise;

{g) if the agent viclates any provision of this party;

td¥(h) for any of the causes for which an insurance
agent's license may be revoked.

{2) The procedures provided by 33-17-1001 for the
suspension or revocation of agenmts* agent licenses shati-be
apptiteabte apply to suspension or revocation of a surplus
tine-agentts lines agent license.

(3) Ns An agent whose license has been so revoked or

suspended shati may not again be so licensed within 1 vyear
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thereafter or until he pays all penalties and delinquent
taxes ewing-by-him-have-been-paid that he owes."
Section 17. Section 33-2-314, MCA, is amended to read:
"33-2-314. Actions against insurer -- venue ---service
of-process. Every unauthorized insurer 1issuing a surplus

tine-coverage lines insurance policy under this aurpius-line

rasurance-taw-ahati-be-deemed part is considered to be doing
business in this state as an uniicensed unauthorized insurer
and may be sued in this state upon any cause of action
arising under any insurance contract so made by it. Such
suit =shaif must be brought in the district court of the
county wherein the plaintiff resides."

Section 18. Section 33-2-315, MCA, is amended to read:

"33-2-315. Commissioner appoint..! process agent —-
service of process. (1) Every surplus tine lines insurer

before insuring-as-such transacting surplus lines insurance

under this Taw part shall in writing appoint the
commissioner as its true and lawful attorney upon whom legal
process in any action or proceeding against it in this state
shall be served and in such writing shall agree that any
such process served upon such attorney shall be of the same
legal force and validity as if served in this state upon
such insurer and that such authority shall continue in force
so long as any liability remains outstanding against it in

this state. At the time of filing such appointment, the
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insurer shall also file designation of the name and address
of the person to whom process against it served upon the
commissioner is to be forwarded. The insurer may change such
designation by a new filing.

{2) Service upon such an insurer shait must be made
upon the commissiconer and in accordance with the procedures,
requirements, and results as provided under 33-1-603."

NEW SECTION. Section 19. Penalties., A surplus lines
agent who in thls state represents or aids an unauthorized
insurer in violation of this part is guilty of a misdemeanor
and shall be fined not more than 31,000 or be imprisoned in
the county jail for a term no longer than 6 months, or both.

Section 20. Section 33-2-316, MCA, is amended to read:

*33-2-316. Rules. {l) The commissioner shall make or
may approve and adopt reasconable rules, consistent with this
surpius-tine-insurance-taw part, for any or all of the
following purposes:

fa) effectuation of sach--taw The Surplus Lines
Insurance Law;

{b) establishment of procedures through which
determination is to be made as to the eligibility of
patticular proposed coverages for placement with a surplus
ttne lines insurer or insurers:; and

{c) establishment, procedures, and coperations of any

voluntary organization of surplus 3tme lines insurance
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agents or others designed to assist such agents to comply
with such law.

{2) Such rules shall be subject to the procedures and
carry the penalty provided by 33-1-313."

Section 21. Section 33-2-317, MCA, is amended to read:

"33-2-317. Exemptions. The provisions of this surplus
tine lines insurance law controlling the piacing placement
of insurance with unauthorized insurers shaiti does not apply
to reinsurance or to the following insurances when sa placed
by a licensed insurance agents agent of this state:

(1) wet marine and transportation insurances;

(2} insurance on subjects located, resident, or to be
performed wholly outside of this state or on vehicles or
aircraft owned and principally garaged outside this state;

(3) insurance on property or operations of railroads
engaged in interstate commerce; and

(4) insurance of aircraft owned or operated by
manufacturers of aircraft or aircraft operated in scheduled
interstate flight or cargo of such airecraft or against
liability, cther than workers' compensation and employers'
liability, arising out of the ownership, maintenance, or use
of such aircraft.”

Section 22. Section 33-1-402, MCA, is amended to read:

"33-1-402. Examination of agents, managers, and

promoters. For the purpose of ascertaining compliance with
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thisa code, the commissioner may as often as he deems
advisable examine the accounts, records, documents, and
transactions pertaining to or affecting its insurance
affairs or proposed insurance affairs of:

(1) any insurance agent, solicitor, surplus *+ne lines
agent, general agent, or adjuster;

{2) any person having a contract under which he enjoys
in fact the exclusive or dominant right to manage or ccntrol
an insurer;

{(3) any person holding the shares of voting stock or
policyholder proxies of a domestic insurer, for the purpose
of controlling the management therecof, as voting trustee or
otherwise;

{(4) any person engaged in or proposing to be engaged
in or assisting in the promotion or formation of a domestic
insurer or insurance holding corporation or corporation ta
finance a domestic insurer or the production of its
business."

Section 23. Section 33-1-614, MCA, is amended to read:

"33-1-614. Exemptions from service of process
provisions. Sections 33-1-611 through 33-1-613 shall not
apply to:

(1) surplus *tme lines insurance lawfully effectuated
under part 3, chapter 2;

(2) reinsurance; or
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(3) any action or proceeding against an unauthorized
insurer arising out of:

(a) wet marine and transportation insurance;

{b) insurance on or with respect to subjects located,
resident, or to be performed wholly ocutside this state or on
or with respect to vehicles or aircraft owned and
principally garaged ocutside this state;

(c) 1insurance on property or operations of railroads
engaged in interstate commerce; or

(d} insurance on aircraft or cargo of such aircraft or
against liability, other than employer's liability, arising
out of the cwnership, maintenance, or use of such aircraft,
where the policy or contract contains a provision
designating the commissioner as its attorney for the
acceptance of service of lawful process in any action or
proceeding instituted by or on behalf of an insured or
beneficiary arising out of any such policy or where the
insurer enters a general appearance in any such action.®

Section 24, Section 33-1-711, McA, is amended to read:

"33-1-711. Appeals from the commissioner. (1) An
appeal from the commissioner shall be taken only from an
order on hearing or with respect to a matter as to which the
commissioner has refused a hearing, Any person who was a
party to such hearing or whose pecuniary interests are

directly and immediately affected by any such order or
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refusal and who is aggrieved thereby may, within 30 days
after the order has been mailed or delivered to the persons
entitled to receive the same, the commissioner's order
denying rehearing or reargument has been so mailed or
delivered, or the commissicner's refusal to grant a hearing,
appeal from such order on hearing or such refusal of a
hearing. The appeal shall be taken to the district court of
Lewis and Clark County by filing written notice of appeal in
such court and by filing a copy o©f such notice with the
commissioner, excewt that in appeals from the suspension or
revocation of the certificate of authority of a domestic
insurer ar of the license of an agent, solicitor, or surplus
tine lines agent, the person taking the appeal may at his
option, in lieu of the district court of Lewis and Clark
County, take the appeal to the district court of the county
of Montana in which the insurer has its principal place of
business or the licensee resides.

{2) Upon filing of the notice of appeal therein, the
court shall have full Jjurisdiction and shall determine
whether such filing shall operate as a stay of the order or
action appealed from, except that in the following instances
the filing of the naotice of appeal shall automatically stay
the order appealed from pending the judgment of the district
court on the appeal:

(a} appeal from suspension or revocation of the

—-28—
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license of an agent, solicitor, or surplus ¥tnme lines agent;

(b) appeal from suspension or revocation of the
certificate of autherity of an insurer.

(3) Within 20 days after filing of the copy of the
notice of appeal in his office, the commissioner shall make
and return to the court in which the appeal is pending a
copy of his order appealed from and a full and complete
transcript, duly certified by the commissioner, of his
record of the hearing upon which the order was issued,
together with all exhibits and documentary evidence
introduced thereat. If the appeal is from an action of the
commissioner with respect to which a hearing was refused,
the commissioner shall within such 20-day period make and
return to the c¢ourt a full and complete transcript, duly
certified by him, of all documents on £file in his office
directly relating to the matter as to which such appeal is
taken.

(4) Upcn receipt of such transcripts and evidence, the
court shall hear the matter de novo as soon as reasonably
possible thereafter. Upon the hearing of the appeal, the
court shall consider the evidence contained in the
transcript, exhibits, and documents therein filed by the
commissioner, tagether with such additional proper evidence
as may be offered by any party to the appeal.

(5) After hearing the appeal, the court may affirm,

29—

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

LC 1100701

modify, or reverse the order or action of the commissioner
in whole or in part or remand the acticon to the commissioner
for further preoceedings in accordance with the court's
direction.

(6) Ccsts shall be awarded as in civil actions.

{7) Appeal may be taken tc the supreme court from the
judgment o¢f the district court as in other civil cases to
which the state is a party. A stay of the effectiveness of
any such judgment may be made only by arder of the supreme
court upon the giving of such security as that court deems
proper.

{8) This section shall not apply Lto appeals as to
matters covered by chapter 16."

Section 25. Section 33-2-119, MCA, is amended to read:

"33-2-119. Suspension or revocation for violations and
special grounds. (1} The commissioner may, in his
discretion, suspend or revoke an insurer's certificate of
authority if, after a hearing thereon, he finds that the
insurer has:

(a) wviolated any lawful order of the commissioner or
any provision of this code other than those for which
suspension or revocation is mandatory;

{(b) reinsured more than 90% of its risksy resident,
located, or to be performed in Montana, in another insurer.

In considering suspension or revoecarion, the commissicner
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shall consider all relevant factors, including whether:

(i) after the reinsurance transaction all parties will
be in compliance with Montana law; and

(ii) the transaction will substantially reduce
protection and servicé to Montana peolicyholders.

(2) The commissioner shall, after a hearing thereon,
suspend or revoke an insurer's certificate of authority if
he finds that the insurer:

(a) is in unsound condition or in such condition or
using such methods or practices in the conduct of its
business as to render its further transaction of insurance
in Montana injurious or hazardous to its policyholders or to
the public;

{b) has refused to be examined or to produce its
accounts, records, and files for examinaticn or if any of
its officers have refused to give information with respect
to its affairs, when required by the commissioner;

{c) has failed to pay any final judgment rendered
against it in Montana within 30 days after the judgment
became final;

(d} with such frequency as to indicate its general
business practice in Montana, has without just cause refused
to pay proper claims arising under its policies, whether any
such claim is in favor of an insured or is in favor of a

third person with respect to the liability of an insured to
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such third person, or without just cause compels such
insured or claimant to accept less than the amcunt due them
or to employ attorneys or ta bring suit against the insurer
or such an insured to secure full payment or settlement of
such claims;

(e) is affiliated with and under the same general
management or interlocking directorate or ownetrship as
another insurer which transacts direct insurance in Montana
without having a cestiticate of authority therefor, except
as permitted as to a surplus time lines insurer under part 3
of this chapter.

(3) The commissioner may, in his discretion and
without advance notice or a hearing thereon, immediately
sugspend the certificate of authority of any insurer as to
which proceedings for receivership, conservatorship,
rehabilitation, or other deiingquency proceedings have been
commenced in any state."

Section 26. Section 33-2-706, MCA, is amended to read:

"33-2-706. Report and tax of independently procured
coverages. (1) Every insured who in this state procures or
causes to be procured or continues or renews insurance in an
unauthorized foreign insurer or any self-insurer who in this
state so procutes or cohtinues excess loss, catastrophe, or
other insurance upon a subject of insurance resident,

located, or to be performed within this state, cother than
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insurance procured through a surplus %ine lines agent
pursuant to The Surplus bine Lines Insurance Law or exempted
from such law under 33-2-317, shall, within 30 days after
the date such insurance was so procuted, continued, or
renewed, file a written report of the same with the
commissioner on forms designated by the commissioner and
furnished to such an insured upon request. The report shall
show the name and address of the insured or insureds, name
and address of the insurer, the subject of the insurance, a
general description of the coverage, the amount o©f premium
currently <harged therefor, and such additional pertinent
information as is reasonably regquested by the c¢ommissioner,
If any such insurance covers also a subject of insurance
resident, located, or to be performed outside this state, a
proper pro rata portion of the entire premium payable for
all such insurance shall be allocated as to the subjects of
insurance resident, located, or +to be performed in this
state, for the purposes of this sectien.

{2) Any insurance in an unauthorized insurer procured
through negotiations or an application in whole or in part
occurring or made within or from within this state or for
which premiums in whole or in part are remitted directly or
indirectly from within this state shall be deemed to be
insurance procured or continued or renewed in this state

within the intent of subsection (1) above,
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{3} For the general support of the government of this
state there is levied upon the obligaticn, chose in action,
or right represented by the premium charged or payable for
such insurance a tax at the rate of 2 3/4% of the gross
amount of such premium. The insured shall withhold the
amount of the tax from the amount of premium charged by and
otherwise payable to the insurer for such insurance, and
within 30 days after the insurance was so procured,
continued, or renewed and coincidentally with the Ffiling
with the commissioner of the report provided Ffor in
subsection (1) above, the insured shall pay the amount of
the tax to the state treasurer through the commissioner.

{(4) If the insured fails to withhold from the premium
the amount of tax herein levied, the insured shall be liable
for the amount therecf and shall pay the same to the
commissioner within the time stated in subsection {3) above,

{5) The tax imposed hereunder if delinguent shall bear
interest at the rate of 6% per annum, compounded anpnually.

(6) The tax shall be collectable from the insured by
civil action brought by the commissioner.

(7) This section does not abrogate or modify and shall
not be construed or deemed to abrogate or modify any
provision of 33-2-104 or 33-2-105 or any other provision of
this code.

{8) This section does not apply as to 1life or
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disability ‘insurances.”

Section 27. Section 33-2-708, MCA, is amended to read:

"33-2-708. Fees and 1licenses, (1) The commissioner
shall collect in advance and the persons so served shall so
pay to the commissioner the following fees and licenses:

(a) certificates of authority:

(i) for filing applications for original certificates
of authority, articles of incorporation (except original
articles of incorporation cf demestic insurers as provided
in subsection (b} below) and other charter documents,
bylaws, flnancial statement, examination report, power of
attorney to the commissioner, and ail other documents and
filings required in connection with such application and for
issuance of an original certificate of authority, if issued:

(A) domestic insurers ........ceeevvccnranec.. $ 30.00

(B) foreign insSurers ...........enireeveenen.. 300.00

{ii) annual continuation of certificate of authority ..
ST rae sttt s ittt bt s enressccennansasnneseas 300.00

(iii) reinstatement of certificate of authority .......
L T T T T Y 25.00

(b) articles of incorporation:

(i) f£iling original articles of incorporation of
domestic insurer, exclusive of fees required to be paid by
the corporation to the secretary of state ..,......, 20.00

(ii) Eiling amendment of articles of incorporation,

-35-—

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1100/01

domestic and foreign insurers, exclusive of fees reqguired to
be paid to the secretary of state by a domestic corporatiaon
e ameatsecsac et ane sttt 10.00
{c) £filing bylaws or amendment thereto where reguired
f et i ra et a s s ‘e 5.00
(d) filing annual statement of insurer, other than as
part of application for original certificate of authority ..
et aesaret e e e e asaes e et i  a e 25.00
(e) resident agent's license:
(i) applicatica  for original license, including
issuance of license, if issued (life and/or disability) ....
Bttt et edmE et a st n s 10.00
license, including

(ii) application for original

issuance of license, if issued (other than 1life and/or

disabiliky) vttt i e s [ 10.00
(iii) appeintment of agent, each insurer ...... 10.00
(iv) annual renewal, each insurer ...........e. 10.00
(v} temporary liCenSe .....cecovusnnns [ 10.00

{vi} amendment of license (excluding additions thereto)
or reissuance of master license ............. ceesens 10.00
() nonresident agent's license:
(i) application for original license, 1including
issuance of license, if issued (life and/or disability) ....
e e e eecseec et a e E s st ettt «e.. l00.00
including

(ii) application for original license,
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issuance of license, if issued (other than life and/or

disability) ..vevsniririiiiisrantoanntossonnnncnasss 100,00
(iii) appointment of agent, each insurer ...... 10.00
(iv) annual renewal, each insurer ........,.94.. 10.00

(v) amendment of license (excluding additions thereto)

or reissvance of master license .......iv0cor0ravurn 10.00
{g) solicitor's license:
{i) application for original license, including
issuance of license, if issued .........ccivuieuenna, 5.00
{ii) annwal renewal of license ....... caseaneen 5.00

(h}) examination for Llicense as agent or solicitor,
each examination .....ecivvsmancnn. P T 10.00

{i} surplus }ine-agentls lines agent license:

(i) application for original license and for issuance
of license, if 1SSUEd .... s vavsesntannrvcnnncannss 25.00

(ii) annual renewal of license .,......... Ve 25.00

(i} adjuster's license:

(i} application for original license and for issuance
of license, if issued ..i.rvriireeirtseecsoennnnnsnna 10.00

(ii) annual renewal of license .,.......vi.uus. 10,00

(k) insurance vending machine license, each machine,
CACH YEAIL . ivievanennscenrstoratosccaansnnnnssssoncns 10.00

{1) commissioner's certificate under seal (except when
on certificates of authority or licenses) .......... 3.00

(m) copies of documents on file in the commissioner's
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cffice, pPer PAGE ....v:iiiivnnnrancnnn Ceeer it eaeas .50
{n) policy forms:

(i) Filing each policCy fOrM +iuivrnivssnnmanan 25.00

(ii) filing each application, rider, endorsement,

amendment, insert page, schedule of rates, and clarification
of rigks ...ceuiaeiaaan. ettt ettt 10.00

(iii) maximum charge if policy and all forms submitted
at one time or resubmitted for approval within 180 days ..,.
e e s e e eatare et et e e e e Ca st et 50.4¢0

{2) The commissioner shall promptly deposit with the
state treasurer to the credit of the general fund of this
state all fines and penalties and those amounts received
pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by
him pursuant to Title 33 and the rules adopted thereunder.

{3) All fees are considered fully earned when
received. In the event of overpayment, only those amounts in
excess of $10 will be refunded.

(4) All fees and examination and miscellaneous
charges, except fines or penalties or those amounts received
pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by
the commissioner pursuant to Title 33 and the rules adopted
thereunder must be deposited in the insurance regulatory
trust account pursuant to 17-2-121 through 17-2-123."

Section 28. Section 33-17-1001, MCA, is amended to

read:
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*33-17-1001, Suspension, revocation, or refusal of
license. (1) Except as provided in 33-17-411, the
commissioner may suspend for not more than 12 months or may
revoke or refuse to continue any license issued under this
chapter or any surplus #tne lines agent license if, after
hearing held on not less than 20 days' advance notice by
registered-~ar certified mail of such hearing and of the
charges against the licensee given as provided in
13-1-314(3) to the licensee and to the insurers represented,
as to an agent, or to the appointing agent, as to a
salicitor, he finds that as to the licensee any one or more
of the fcllewing causes exist:

fa} for any cause for which issuance of the license
could have been refused had it then existed and been known
to the commissioner;

(b} for obtaining or attempting to obtain anry such
license through misrepresentation or f£raud;

(¢} for wviclation of or noncompliance with any
applicable provision of this code or for willful violation
of any lawful rule or order of the commissionher;

(d) for misappropriation or conversion to his own use
or illegal withholding of moneys or preperty belonging to
policyholders or insurer or beneficiaries or others and
received in c¢onduct of business under the license;

(e) conviction, by final judgment, of a felony
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involving moral turpitude;

(€) if in the conduct of his affairs under the license
the licensee has used fraudulent or dishonest practices or
has shown himself to be incompetent, untrustworthy, or a
source of injury and loss to the public.

{2) The license of a firm or corporation may be
suspended, revoked, or refused also for any of such causes
as relate to any individual designated in the 1license to
exercise its powers."

Section 29. Section 33-18-212, MCA, is amended to
read:

"33-18-212. Illegal dealing in premiums =- improper
charges for insurance. (1) No person shall willfully collect
any sum as premium or charge for insurance, which insurance
is not then provided or is not in due course to be provided
(subject to acceptance of the risk by the insurer) by an
insurance policy issued by an insurer as authorized by this
code.

{2} No person shall willfully collect as premium or
charge for insurance any sum in excess of or less than the
premium or charge applicable to such insurance and, as
specified in the policy, in accordance with the applicable
classifications and rates as filed with and approved by the
commissioner; or in cases where classifications, premiums,

or rates are not required by this code to be so filed and

- -
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approved, such premiums and charges shall not be in excess
of or less than those specified in the policy and as fixed
by the insurer. This provision shall not be deemed to
prohibit the charging and collection, by surplus %ine lines
agents licensed under chapter 2, part 3, of the amount of
applicable state and federal taxes in addition to the
premium required by the insurer. It shall not be deemed +to
prohibit the charging and collection, by a life insurer, of
amounts actually to be expended for medical examination of
an applicant for life insurance or for reinstatement of a
life insurance policy. The provision of this subsection does
not prohibit the collection from an insured of a placement
fee, not to exceed 7 1/2% of the annual premium, for
placement through the state compensation insurance fund by a
duly licensed casualty insurance agent. This placement fee
is not a premium as defined in 33-15-102.

{3) FEach violation of this section shall be punishable
under 33-1-104."

NEW SECTION. Section 30. Extension of authority. Any
existing authority of the commissioner of insurance toc make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

MEW SECTION. Section 31. Codification instruction.
Sections 2, 9, 10, and 19 are intended to be codified as an

integral part of Title 33, chapter 2, part 3, and the

-41~
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provigions of Title 133, chapter 2, part 3, apply to sections
2, 9, 14d, and 19.

NEW SECTION. Section 32. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 33, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. [f a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable Ffrom
the invalid applications.

NEW SECTION. Section 34. Effective date. This act is
effective on passage and approval.

-End-

-32—
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INTRODUCED BY

BY REQUEST OF THE STATE AUDITOR

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LAWS
RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS,
AGENTS, AND INSURANCE; AMENDING SECTIQONS 33-1-402, 33-1-614,
33-1-731, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706,
33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 33-2-301, MCA, is amended to read:
*33-2-301. Short title -- purpose. (1) This part

constitutes and may be referredA to as "The Surplugs bine

Lines Insurance Law".

{2) This part must be liberally construed and applied
to: '

{a) protect persons seeking insurance in this sgtate;

{b) permit surplus lines insurance to be placed with

reputable and financially sound unauthorized insurers and to

be exported from this state pursuant to this part;

(c) establish a system of regulation that will permit

orderly access to surplus lines insurance in this state and

encourage authorized insurers to provide new and innovative

ﬁ\ {Honnna legisiative Counci

THERE ARE NO CHANGES IN HB 771 AND DUE
TC LENGTH WILL NOT BE RE RUN. PLEASE
REFER TO SECOND READING OR INTRODUCED
COPY FOR COMPLETE TEXT.

THIRD READING
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HOUSE BILL NO. 771
INTRODUCED BY GLASER, THAYER
BY REQUEST CF THE STATE AUDITOR
A BILL FOR AN ACT ENTITLED: “AN ACT TO AMEND THE LAWS

RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS,
RGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614,
33-1-711, 33-2-119, 33-2-301 THRQUGH 33-2-317, 33-2-706,
33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 33-2-301, MCA, is amended to read:
"33-2-301. Short title -—- purpose. (1) This part

constitutes and may be referred to as “The Surplus hine

Lines Insurance Law".

{2) This part must be iiberaiity-construed-and applied

(a} protect persons seeking insurance in  this state;

{b) permit surplus lines insurance to be placed with

reputable and financially sound unauthorized insurers and to

be exported Erom this state pursuant to this part;

(c) establish a system of regulation that will permit

orderly access to surplus lines insurance in this state and

encourage authorized insurers to provide new and innovative

fc}cﬂana tegisiative council
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types of insurance to consumers in this state; and

{d) protect revenues of this state."

NEW SECTICON., Section 2. Definitions. As used in [this
part], the following definitions apply:

(1) "Authorized insurer" means an insurer authorized
pursuant te 33-2-101 to transact insurance in this state.

(2) "Eligible surplus lines insurer™" means an
unauthorized insurer with which a surplus lines agent may
place surplus lines insurance under 33-2-307.

(3) “Export" means to place surplus lines insurance
with an unauthorized insurer.

{4y "Kind of insurance" means one of the types of
insurance required to be reported in the annual statement
fited with the commissioner by an authcrized insurer.

(5) "“"Producing agent" means the individual agent
dealing directly with the person seeking insurance.

{6) “Surplus 1lines agent” means an individual,
partnership, or corporation licensed under 33-2-305 to place
surplus 1lines insurance (on risks resident, located, or to
be performed in this state) with unauthorized insurers
eligible to accept such insurance.

(7) "Surplus lines insurance" means any insurance (on
risks resident, located, or to be performed in this state)
permitted to be placed through a surplus lines agent with an

unauthorized insurer eligible to accept the insurance. The
REFERENCE BILL
N HB 771

SECOND PRINTING
AS AMENDED
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term does not include the kinds of insurance exempted under
[section 2113.

(8) '"Unauthorized insurer” means an 1insurer not
authorized pursuant to 33-2-101 to transact insurance in
this state. The term includes insurance exchanges authorized
under the laws of other states,

Section 3. Section 33-2-302, MCA, is amended to read:

"*33-2-302, Conditions precedent to sale of surplus
tine lines insurance ---agentla-affidavit. {i)-If-eertain
tnsurance--coverages--cannot--be—-procured--from-—autharized
tasurersy--such--coverages;--hereinafter-designated-“surpius
tinesl;-may-be-procured-£from-unauthorized -insurers——aubdect
to-the-following-conditetonss

tay--fhe--insurance-must-be-procured-through-a-iicensed
surpius-tine-agents

tb)--Fhe-fuki-amount-of-insurance-reguired-must-not—-be
procurabiers--after-—-ditigent--effort-has-hesn-mede-to-do-aesr
Ercm~a—majority‘ofvthe~insurers-anthori:ed—to~transact;—that
kind-and-ciass-ocf-insurance-in-this-atate;-—and-the-amount-of
insurance--pltaced--in--an-unauthorized-insorer-shall-be-oniy
the--exeess—-over--the-—amounk--procurabie--Erom—-authorirad

insurerss Insurance may bhe procured through a licensed

surplus lines agent from an unauthorized insurer if:

(1) the insurer is an eligible surplus lines insurer;

(2} the full amount or kind of insurance cannot be
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obtained from authorized insurers. The full amount or kind

of insurance may be procured from an eligible surplus lines

insurer if the agent makes a diligent search among the

insurers who are authorized to transact and are_actually

writing the particular kind and class of insurance in this

state _and cannot obtain the full amount or kind of insurance

from an authorized insurer.

€e¥{3) Phe the insurance must is not be so procured
for the purpose of securing advantages either as to:

¢+¥{a) a lower premium rate than would be accepted by
an authorized insurer; or

tét¥(b) terms of the insurance contracts; and

t2Y-—At--the-——time-of-precuring;-effectingy;-and-issuing
any-such-inscrance;-the-surpitus—-iine-agent-shati-execnte-——an
afftdavity;-——in-—form-—as——prescribed—-ar--—accepted--hy--the
eammissionery-setting-forch-faces-reaferred-to-in--subsection
+1¥-~-and---fite---such--afftdavit--with--the--commissioner~
Aff+davitas-filed-under-this-subsection-shall-be--subject--to
publie-—-inspection——untess--the-commiasioner-detavmines—that
the-publtc-itnterest-regquires-atherwises

{4} all octher reguirements of this part are met."

Section 4. Section 33-2-303, MCA, is amended to read:

"33-2-303. Endorsement Filing and endorsement of

contract. Every insurance contract, cover, note, or

certificate of insurance procured and delivered as a surplus

4= HB 771
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tine—-coverage lines insurance under this }aw part shall be

fFiled with the commissjoner and endorsed as having--been

"issued in an unauthorized insurer under The Surplus Eine
Lines Insurance Law, under agentts agent license No. ....."

and "NOT covered by the preoperty and casualty guaranty fund

of this state |if the unauthorized insurer becomes

insolvent™. The surplus }ine lines agent shall properly fill
in and sign the endorsement."
Section 5. Section 33-2-304, MCA, is amended to read:
"33-2-304. Surplus tine lines insurance valid.
Insurance contracts procured as *surplus line-coverages

lines insurance from unauthorized insurers in accordance

with this law shall be fully valid and enforceable as to all
parties and shall be given acceptance and recognition in all
matters and respects to the same effect as like contracts
issued by authorized insurers,"

Section 6. Section 33-2-305, MCA, is amended to read:

"33-2-305. Licensing of surplus iine lines agent --
fee and bond. Arny--personiy--white--}icensed--as--a-—resident
insurance--agent-of-thrs-state-as-to-property; casuattyr-and
surety—insurances-and-who-ts-deemed-by-the--commissioner-~to
be--~quatified--therefor--by--inasurance--experience -and- to-be
trnatworthy; -may-be-licensed-as——a-—-surpiusa--tine--mgent--na
followss

tj--Application--te~-the--commisateonar-for-the-iicense

-5- HB 771
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shati-be-made-on-forma-furnished-by-the-commiasioners
t24--bitcense~fee~-in-the-amount-stared-in-33-2-708-shatt
be-paid-to-the-commissianer:-Fhe-license-shaiti-expire-en-the

Aprii-i-nexe-after-ita-date-of-tssves (1) An agent 1licensed

by this state may not procure a contract of surplus lines

insurance with an unauthorized insurer unless the agent is

licensed as a resident property, casualty, and surety

insurance agent and possesses a current surplus  lines

insurance license issued by the commissioner.

(2) The commissioner shall issue a surplus 1lines

license to any qualified holder of & current property,

casualty, and surety insurance agent license only if the
agent has:
(a) remitted to the commissioner the annual fee

prescribed by 33-2-708;

(b} submitted to the commissioner a completed license

application on a form supplied by the commissioner;

{c) been licensed as a property, casualty, and surety

insurance agent continuously for S5 years or more; and

t3y{d) Prior--to--issuance—-of--iicansa;-the-spplicant
shati-fite filed with the commissioner and thereafter for as
long as the license remains in effect he-shatri-keep kept in
force a bond in favor of the state of Montana in the penat
aum amount of $27000 $10,000, with authorized corporate

sureties approved by the commissioner. The bond sha*i must

-6- HB 771
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be conditioned that the agent will conduct business under
the license in accordance with the provisions of The Surplus
bine Lines Insurance Law and that he will promptly remit the
taxes provided by such law. The bond shaii may not he

terminated unless the surety gives the surplus lines agent,

the producing agent, and_the commigsioner at least 30 days'

prior written notice therecf is-filed-with-the-commiasiener,

{3) The license expires on April 1 after its date of

issue. A surplus lines agent shall renew the license on or

before March 1 of each year upon payment of the annual

renewal fee prescribed in 33-2-708. A surplus lines agent

who fails to apply for a renewal of the license on or before

March 1 shall pay a fine of $100 before the commissioner

renews the license.

(4) A corporation is eligible to be a _resident surplus

lines agent if:

fa) the corporate license lists the individuals within

the corporation who have satisfied the requirements of this

part to become surplus lines agents; and

(b) only those individuals 1listed on the corporate

license transact surplus lines business."

Section 7. Section 33-2-306, MCA, is amended to read:
"33-2-306. Agent's authority under license --=

acceptance of business from other agents -- placement fee.

(1) Under a surplus tine-agent’s 1lines agent license the
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licensee shati--have--the--right-—to may place surplus tine

coverages lines insurance, in compliance with The Surplus

bime Lines Insurance Law, with any foreign or alien insurer
or insurers not otherwise authorized to transact insurance
in this state and as to such coverages to act as agent in
this state for such insurer or insurers.

(2) The surplus %ine lines agent may accept surplus

trne--business lines insurance from any duly licensed agent

of an authorized insurer and may compensate him therefor.

{3) A surplus lines agent who places Or renews surplus

lines insurance _in accordance with subsection (1) may

collect a placement fee of 0.5% of the premium charged to

cover the costs of issuing and servicing the policy. The

fee may not be less than $10 or more than $100."

Section 8. Section 33-2-307, MCA, i1s amended to read:
"33-2-307. Surpius-——iines---in-—--sorvent--—-insurerss

Requirements for eligible surplus lines insurers. A-surpius

iine-agent-shalti-nst-knowingly-piace-surplius-iine--inadrance
with-insurers-unsecund-financiatiy:-the-agent-shati-ascertain
the--financiat--condition-of-the—unauthorired-insurer-befaore
piacing-insurance-therewith:-Phe-agent-shati-ss-insure--onity
eithers
+1¥--with--an-insarter—-which-is-an-authorized-insurer-in
at-reast-one-state-of-the-tUnited--States--for—-the——kind--of

insunrance——involved -and--which--meeta-——the——vequirements—-of

-8 HB 771
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33-2-109-and-33-2-130,y-as—appiicable;-ar
t2y--with-an-atten—insurer;—other--than—-one--guatified
dnder—--tiy——abover--~which--has—-an-establtiashed-and-effartiva
truse-fund-of-at-tease~-9i-mittion-within—-the-—-tnited-~-Seates
administered--by-a-receqnized-financial-institutioen-and-heid
for-the-benefic-0f--ati--ite--policyholders-—in--the--United
States--or-poricyholders-and-creditors-in-the-tnited-Statess

{1) A surplus lines agent may not place insurance with an

unauthorized insurer unless, at the time of placement, the

unauthorized insurer:

{a) has established satisfactory evidence of good

reputation and financial integrity; and

(b} is qualltied under one of the following

subsections:

(i) the insurer maintains capital and surplus or its

equivalent wunder the laws of its state of domicile, which

equals the greater of:

{A) the minimum capital and surplus requirements aof

33-2-109 and 33-2-110; or

(B} $2.5 million 1 year after [tha effective date of

this act] and $3.5 million 3 years after [the effective date

of this act}. After 3 year YEARS from [the effective date of

this actj, an insurer possessing 1less than $4 millicn

subcapital and surplus may satisfy the requirements of this

subsection upon an affirmative finding of acceptability by
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the commissioner. The commissicner's finding must be based

upon such factors as quality of management, capital, and

surplus of a parent company; company underwriting profit and

investment income trends; and company record and reputation

within the industry. The commissioner may not make an

affirmative finding of acceptability when the surplus lines

insurer's capital and surplus is less than 53 million.

ii) im the case of Lloyd's or another similar

unincorporated group of alien individual insurers, the

insurer maintains a trust fund of not less than $50 million

as security to the full amcunt thereof for all policyholders

and creditors in the United States of each member of the

group. The trust must comply with the terms and conditions

cstablished in subsection (1){b){iv) for alien insurers.

(iti) in the case of an_insurance exchange created by

the laws of individual states, the ingurer maintaing capital

and surplus, or their substantial equivalent, of not less

than $15 million ip the aggregate. For an insurance exchange

that maintains__funds for the prolection of each insurance

exchange policyholder, each individual syndicate  shall

maintain minimum capital and surplus, or their substantial

equivalent, of not less than $1.5 million, If the insurance

exchange does not maintain funds for the protection of each

insurance exchange policyholder, each individual syndicate

shall meet the minimum capital and surplus requirements of

-10- HB 771
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subsection (1)(b)(i).

{iv) in the case of an alien insurer, the insurer

maintains in the United States an irrevocable trust fund in

either a national bank or a member of the federal reserve

system, in an__amount not less than $1.5 million, for the

protection of all itg policyholders in the United States and

such trust fund consists of cash, securities, or letters of

credit or of investments of substantially the same character

and quality as those which are eligible investments for the

capital and statutory reserves of insurers authorized to

write 1like kinds of insurance in this state. Such trust

fund, which must be included in any calculation of capital

and_ surplus or its equivalent, must have an expiration date

which at no time may be less than 5 years. In addition, the

alien insurer must appear on the national association of

insurance commissioners' Non-Admitted Insurers Quarterly

Listing.

{c) has provided the commissioner a copy of its

current annual statement, certified by the insurer no more

than 6 months after the close of the pericd reported upon

{or gquarterly if considered necessary by the commissioner},

and which is either:

(i) filed with and appreved by the regulatory

authority in the state of domicile of the unauthorized

insurer; or

~11l- BB 771
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(ii) certified by an accounting or auditing firm

licensed in the Jjurisdiction of the insurer's state of

{2) In the case of an insurance exchange, the

statement required by subsection (l){c) may be an aggregate

combined statement of all underwriting syndicates operating

during the period reported.

(3) In addition to meeting the requirements in

subsection (1), an insurer is an eligible surplus lines

ingurer only if it appears on_ the most recent 1list of

eligible  surplus lines insurers published at least

semiannually by the commissioner. This subsection does not

require the commissioner to place or maintain the name of

any unauthorized insurer on the 1list of eligible surplus

lines insurers. No action may lie against the commissicner

or an_employee of the commissioner for anything said _in

issuing the list of eligible surplus lines insurers referred

to in this subsection.

{4) As uged in thig section, the following definitions

apply:

(a) "Capital", as used in the financial requirements

of 33-2-307, means funds invested in for stocks or other

evidences of ownership.

{(b) "Surplus", as used in the financial reguirements

of 33-2-307, means funds over and above 1liabilities and

-12- HB 771
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capital of the insurer for the protection of policyholders,™

NEW SECTION. Section 9. Withdrawal of eligibility
from a surplus lines insurer. {1) The commissioner may
declare an eligible surplus lines insurer ineligible if at
any time the commissioner has reason to believe that rit:

(a) is in unscund financial condition;

(b) 1is no longer eligible under 33-2-307;

{(c) has willEully violated the laws of this state; or

{d) does not make reasonably prompt payment of just
losses and claims in this state or elsewhere.

{2) The commissioner shall promptly mail notice of all
such declarations to each surplus lines agent.

NEW SECTION. Section 10, Surplus lines advisory
organizations -- examination by commissioner. {1} A surplus
lines advisory organization of surplus lines agents may be
formed to:

(a) facilitate and encourage compliance by its members
with the laws of this state and the rules and requlationa of
the commissioner relative to surplus lines insurance;

{b) provide means for the confidential examination of
all surplus 1lines insurance written by its members to
determine whether such insurance complies with thig part;

{¢) communicate with organizations of authorized
insurers with respect to the proper use of the surplus lines

market; and
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{(d) receive and disseminate toc its members information
relative to surplus lines insurance.

{2) Each advisory organization shall file with the
commissioner:

(a) a copy of its constitution, itas articles of
agreement or association, or its certificate of
incorporation;

(b) a copy of its bylaws, rules, and regulations
governing its activities;

{c) a current list of its members;

{(d) the name and address of a resident of this state
upon whom notices or orders of the commissioner or processes
issued at his direction may be served; and

e} an agreement that the commissioner may examine the
advisory orgacization under the provisions of subsection
(3.

(3) The commissioner may make or cause to be made an
examination of each advisory organization. 'The reasonable
cost of an examination shall be paid by the advisory
organization upon presentation to it by the commissioner of
a detailed account of‘such cost. The officers, managers,
agents, and employees of the advisory organization may be
examined at any time, under ocath, and shall exhibit all
books, records, accounts, documents, or agreements governing

its method ¢of operation. The commissioner shall furnish two
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copies of the examination report to the examined advisory
organization and shall notify the organization that it may,
within 20 days of receipt of the report, request a hearing
on the report or on any facts or recommendations contained
in it. If the commissicner finds the advisory organization
or any of its members to be in violation of this part, he
may issue an order requiring the discontinuance of the
violation.

(4) The commissioner may by order compel a surplus
lines agent to join an advisory organization as a condition
of continued licensure under this part.

Section 11. Section 33-2-308, MCA, is amended to read:

"33-2-308. Evidence of the insurance -- changes ——
penalty. (1) Upon placing a surplus tine--coverage lines
insurance, the surplus itine lines agent shall promptly issue

and deliver to the insured or the producing agent evidence

of the insurance, consisting either of the policy as issued
by the insurer or, if such policy is not then available, a
cover note or certificate of insurance aigned or
countersigned by the agent. Such cover note or certificate
shat} must show the subject, coverage, conditions, and term
of the insurance, the premium charged and taxes collected
Erom the insured, and the name and address of the insurer.
If the direct risk is assumed by more than one insurer, the

cover note or certificate ahatt must state the name and
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address and proportion of the entire direct risk assumed by
each such insurer.
{2) If after the issuance and delivery of any such

cover note or certificate there 1is any change as to the

identity of the insurers or the proportion of the direct
risk assumed by the insurer as stated in the original cover
nocte or certificate or in any other material respect ag to
the insurance coverage evidenced by the cover note or
certificate, the agent shall promptly issue and deliver to

the insured a substitute cover note or certificate

accurately showing the current status of the coverage and
the insurers responsible thereunder.

(1) 1I1f a policy issued by the insurer is not available
upon placement of the insurance and the agent has issued and

delivered a cover note or certificate as hereinabove

provided, upon request therefor by the insured, the agent
shall as soon as reasonably possible procure £rom the
insurer its policy evidencing such insurance and deliver
such policy to the insured in replacement of the cover note
or certificate theretofore issued.

(4) Any surplus }ine lines agent who knowingly or

negligently issues or delivers a false c¢over note or

certificate of insurance or fails prompktly to notify the
insured of any material change with respect to such

insurance by delivery to the insured of a substitute cover
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note or certificate as provided in subsection (2) shall be
guilty of a violation of this code and upon conviction shalil
be subject to the penalties provided by 33-1-104 or Lo any
greater applicable penalty otherwise provided by law.

(S5) A surplus lines agent may not issue or deliver any

evidence of insurance or purport to insure or represent that

ingsurance will be cr has been written by any eligible

surplus lines insurer unless he has authority from the

insurer to cause the risk to be insured or has received

information from the insurer in the regular course of

business that such insurance has been granted."

Section 12. Section 33-2-309, MCA, is amended t{c read:
"33-2-309. Liability of insurer as to 1losses and
unearned premiums. (1) As to a surplus %ine lines risk which
has been assumed by an unauthorized insurer pursuant to this

surplus-iines-insurance-taw The Surplus Lines Insurance Law

and if the premium thereon has been received by the surplus
3ine lines agent who placed such insurance, in all guestions
thereafter arising under the coverage as between the insurer
and the insured, the insurer shall be deemed to have
received the premium due to it for such coverage. The
insurer shall be liable to the insured as to losses covered
by such insurance and for unearned premiums which may become
payable to the insured upon cancellation of such insurance,

whether or not in faect the agent is indebted to the insurer
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with respect to such insurance or for any other cause. This
provision shall not affect rights as between the insurer and
the surplus time lines agent.

(2) A payment of premium to a surplus lines agent

acting for a person other than himself in negotiating,

continuing, or reviewing a policy of insurance under this

part is considered to be payment to the insurer,

noctwithstanding any conditions or_stipulations that may be

inserted in the policy or contract.

t23(3) EBach unauthorized insurer assuming a surplus
lines direct risk under this--surpius--tine--insurance--iaw

ahaii-—-pbe---deemed The Surplus Lines Insurance Law is

" considered thereby Lo have subjected itself to the terms of

this section.”
Section 13, Section 33-2-310, MCA, is amended to read:
"33-2-310. Recozds and annual statement -- affidavit.
{1) Each surplus %ime lines agent =shall keep a separate
record and account of all business transacted under his
license, including a copy of each daily report, if any, and
of each policy, certificate of insurance, cover note, or

other evidence of insurance issued by him. The records shail

must be available for examination by the commissioner at any
reagonable time within 5 years after the issuance of the

ceverage surplus lines insurance to which it relates.

{2) Prior to April 1 of each year the agent shall file
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with the commissioner a statement for the calendar year
preceding, showing:

(a) name and address of each insured for whom surplus
tine lines insurance was procured;

{b) name and home office address of each insurer

providing sueh the surplus lineg insurance;

{c) amount of each sueh--caverage surplus lines

insurance policy, the premium rate, and the gross premium
charged therefor;

{d) date and term of the policy;

(e) amount of premium returned on each policy qanceled
or not taken; and

(£) amount ofi tax and other sums to be collected from

the insured;

(g} identity of the producing agent;

(h} the application and any correspondence from the

surplus lines insurer or its representative; and

t£¥(i) such additional information as the commissioner
may reasonably reguire.

{3) Each producing agent shall execute and each

surplus linesg agent shall file an affidavit, on_a

standardized form furnished by the commigsioner, as toc the

diligent efforts to place the coveragqe with authorized

insurers and the results of such efforts. An affidavit filed

under this subsection is subject to public ingpection unless
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the commissioner determines that the public interest

requires otherwise, The producing agent shall state in the

affidavit that he has expressly advised the insured in

writing prior to placing the insurance that:

{a) the surplus lines ingurer with whom the insurance

is placed is not authorized in this state and is not subject

to the same supervision as an authorized insurer; and

(b)) in the event of the insolvency of the surplus

lines insurer, the property and casualty quaranty fund of

the state will not pay losses under the surplus lines

coverage.”
Section 1l4. Section 33-2-311, MCA, is amended to read:

#33-2-311. Tax on surplus lines, There is imposed upon
premiums collected for surplus tine 1lines insurance
transacted in this state a tax at the same rate and computed
in the same manner as provided in subsection (2)(b)(i) of
33-2-705 as to premiums of authorized insurers, except that
amounts collected from the insured specifically for
applicable state and federal taxes, and in excesas of the
premium otherwise required, shati--not--be--deemed are not
considered to be part of the premium for the purposes of
such computation. Upon £filing of the annual statement
referred te in 33-2-310(2), the surplus iine lines agent
shall pay to the commissioner the amount of tax owing as to

surplus *ine lines insurance business transacted by him
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during the preceding calendar year. If a surplus }ine lines
insurance policy covers risk risks or exposures only
partially in this state, the tax payable shait must be
computed upon the proportion of the premium which is
properly allocable to the risks or exposures located in this
state."

Section 15. Section 33~2-312, MCA, is amended to read:

“33-2-312. Penalty for failure to file statement or
pay tax. Every surplus tine lines agent who fails to make
and file the annual statement as reguired under 33-2-310 or
to pay the taxes as required under 33-2-311 shati-be is
liable to a penalty of $25 for each day of delinquency,
commencing with April 1. The tax and penalty may be
recovered in an action instituted by the commissioner in the
name of the state in any court of competent Jurisdiction,
the attorney general representing him. The penalty when
collected shall be paid to the state treasurer and placed to
the credit of the general fund. The surplus ine--agent-ts
lines agent license ahat: is also be subject to revocation
as provided in 33-2-313."

Section 16. Section 33-2-313, MCA, is amended to read:

“33-2-313. Revocation or suspension of agent's agent
license. (1) The commissioner shall revoke or suspend any
surplus time lines agent!s agent license, together with his

license as an insurance agent or-sciicresr:
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(a) if the agent fails to file his annual statement or
to remit the tax as required by law;

{(b) if the agent fails to keep the records or to allow
the commissioner to examine his records, as required by law;

{c} 1if the agent falsifies the affidavit required by
33-2-302¢2} 33-2-310(3); or

(d) if the agent remcves the resident surplus lines

agent office freom this state;

(e} if the agent removes the resident surplus lines

agent office accounts and records from this state during the

period during which the accounts and records are required to

(f) if the agent closes the resident surplus lines

agent office for a period of more than 30 business days,

unless the commissioner grants permission otherwise;

{g) if the agent violates any provision of this part;

td¥ih) for any of the causes for which ar insurance
agent's license may be revoked.

(2} The procedures provided by 33-17-1001 Efor the
suspension or revocation of agenmtsl agent licenses shall-be
applicabte apply to suspension or revocation of a surplus
ttne-agentis lines agent license.

{3) ¥o An agent whose license has been so revoked or

suspended shat® may not again be so licensed within 1 year
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thereafter or until he pays all penalties and delinguent
taxes owing-by-him-have-bean-paid that he owes."
Section 17. Section 33-2-314, MCA, is amended to read:
"33-2-314. Actions against insurer -- venue —--sepviee
of-process. Every unauthorized insurer 1issuing a surplus

ttne-coverage lines insurance policy under this surpitus-iine

insurance-taw-shati-be-deemed part is considered to be doing

business in this state as an uniicensed unauthorized insurer
and may be sued in this state upon any cause of action
arising under any insurance contract so made by it, Such
suit shat: must be brought in the district court of the
county wherein the plaintiff resides."

Section 18. Section 33-2-315, MCA, is amended ta read:

"33-2-315. Commissioner appointed process agent —-
service of process. (1) Every surplus %ime lines insurer

before inmuring-as-sueh transacting surplus lines insurance

under this taw part shall in writing appeoint the
commissioner as its true and lawful attorney upon whon legal
process in any action or proceeding against it in thig state
shall be served and in such writing shall agree that any
such process served upon such attorney shall be of the same
legal force and validity as if saerved in thia satate upon
such ingurer and that such authority shall continue in force
s0 long as any liability remains outstanding against it in

this state. At the time of filing such appointment, the
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insurer shall also file designation of the name and address
of the person to whom process against it served upon the
commissioner is to be forwarded. The insurer may change such
designation by a new filing.

(2) Service upon such an insurer shaili must be made
upon the commissioner and in accordance with the procedures,
requirements, and results as provided under 33-1-603."

NEW SECTION. Section 19. Penalties., A surplus lines
agent who in this state represents or aids an unauthorized
insurer in violation of this part is guilty of a misdemeanor
and shall be fined not more than $1,000 or be imprisoned in
the county jail for a term no longer than 6 months, or both.

Section 20. Section 33-2-316, MCA, is amended to read:

"33-2-316, Rules. {1} The commissioner shall make ot
may approve and adopt reasonable rules, consistent with this
surpiua-tine-inaurance~taw part, for any or all of the
following purposes:

(a} effectuaticn of suech--taw The Surplus Lines

Insurance Law;

(b} establishment of procedures through which
determination is to be made as to the eligibility of
particular proposed coverages for placement with a surplus
tine lines insurer or insurers; and

{c} establishment, procedures, and operations of any

voluntary organization of surplus %ine lines insurance
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agents or others dJdesigned to assist such agents to comply
with such law.

(2) Such rules shall be subject tc the procedures and
carry the penalty provided by 33-1-313."

Section 21. Section 33-2-317, MCA, is amended to read:

"33-2-317. Exemptions. The provisions of this surplus
iine lines insurance law controlling the pilmcing placement
of insurance with unauthorized insurers shatt does not apply
to reinsurance ot to the following insurances when so placed
by a licensed insurance agents agent of this state:

(1) wet marine and transportation insurances;

(2) insurance on subjects located, resident, or to be
performed wholly outside of this state or on vehicles or
aircraft owned and principally garaged outside this state;

(3) insurance on property or operations of railroads
engaged in interstate commerce; and

{d4) insurance of aircraft owned or operated by
manufacturers of aircraft or aircraft operated in scheduled
interstate £flight or cargo of such aircraft or against
liability, other than workers' compensation and employers'
liability, arising out of the ownership, maintenance, or use
of such aircraft,”

Sectien 22. Section 33-1-402, MCA, is amended to read:

"33-1-402. Examination of agents, managers, and

promoters. For the purpose of ascertaining compliance with
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this code, the commissioner may as often as he deems
advisable examine the accounts, records, documents, and
transacticns pertaining to or affecting its insurance
affairs or proposed insurance affairs of:

(1) any insurance agent, solicitor, surplus éne lines
agent, general agent, or adjuster;

(2) any person having a contract under which he enjoys
in fact the exclusive or dominant right to manage or control
an insurer;

(3) any person holding the shares of voting stock or
policyholder proxies of a domestic insurer, for the purpose
of controlling the management thereof, as voting trustee or
otherwise;

(4) any person engaged in or proposing to be engaged
in or assisting in the promotion or formation of a domestic
insurer or insurance holding corperation or corporation to
finance a domestic insurer or the production of its
business.”

Section 23. Section 33-1-614, MCA, is amended to read:

"33-1-614. Exemptions from service of process
provisions. Sections 33-1-611 through 33-1-613 shall not
apply to:

(1) surplus %ine lines insurance lawfully effectuated
under part 3, chapter 2;

{(2) reinsurance; or
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(3} any action or proceeding againat an unauthorized
insurer arising out of:

(a) wet marine and transportaticon insurance;

(b) insurance on or with respect to subjects located,
resident, or to be performed wholly cutside this state or on
or with respect to wvehicles or aircraft owned and
principally garaged cutside this state;

{c} 1insurance on property or operations of railroads
engaged in interstate commerce; or

(d) insurance on aircraft or cargo of such aircraft or
against liability, other than employér's liability, arising
out of the ownership, maintenance, or use of such aircraft,
where the policy or contract contains a provigion
designating the commissioner as ita attorney for the
acceptance of service of lawful process in any action or
proceeding instituted by or on behalf of an insured or
beneficiary arising out of any such policy or where the
insurer enters a general appearance in any such action.”

Section 24. Section 33-1-711, MCA, is amended to read:

"33-1-711. Appeals from the commissioner, (1) An
appeal from the commissioner shall be taken only from an
order on hearing or with respect to a matter as to which the
commissioner has refused a hearing. Any person who was a
party to such hearing or whose pecuniary interests are

directly and immediately affected by any such order or
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refusal and who is aggrieved thereby may, within 30 days
after the order has been mailed or delivered tc the persons
entitled t¢ receive the same, the commissioconer's order
denying rehearing or reargument bhas been so mailed or
delivered, or the commissioner's refusal to grant a hearing,
appeal from such order on hearing or such refusal of a
hearing. The appeal shall be taken to the district court of
Lewis and Clark County by filing written notice of appeal in
such court and by filing a copy of such notice with the
commissioner, except that in appeals from the suspension or
revocation of the certificate of authority of a domestic
insurer or of the license of an agent, solicitor, or surplus
tine lines agent, the person taking the appeal may at his
option, in lieu of the district court of Lewis and Clark
Cdunty, take the appeal to the district court of the county
of Montana in which the insurer has 1ts principal place of
business or the licensee resides,

{2) UuUpon filing of the notice of appeal therein, the
court shall have full Jjurisdiction and shall determine
whether such filing shall operate as a stay of the order or
action appealed from, except that in the following instances
the filing of the notice of appeal shall automatically stay
the order appealed from pending the judgment of the district
court on the appeal:

{a) appeal from suspension or revocation of the
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license of an agent, solicitor, or surplus %ine lines agent;

(b) appeal from suspension or revocation of the
certificate of authority of an insurer.

{3) Within 20 days after filing of the copy of the
notice of appeal in his office, the commissioner shall make
and return to the court in which the appeal is pending a
copy of his order appealed from and a full and complete
transcript, duly certified by the commissioner, of his
record of the hearing upon which the order was issued,
together with all exhibits and documentary evidence
introduced thereat. If the appeal is from an action of the
commissioner with respect to which a hearing was refused,
the commissioner shall within such 20-day period make and
return to the court a full and complete transcript, duly
certified by him, of all documents on file in his office
directly relating to the matter as to which such appeal is
taken.

{4) Upon receipt of such transcripts and evidence, the
court shall hear the matter de novo as soon as reasonably
possible thereafter. Upon the hearing of the appeal, the
court shall consider the evidence contained in the
transcript, exhibits, and documents therein filed by the
commissioner, together with such additiocnal proper evidence
as may be offered by any party to the appeal.

{5) After hearing the appeal, the court may affirm,
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modify, or reverse the order or action of the commissioner
in whole or in part or remand the action to the commissioner
for further proceedings in accordance with the court's
direction.

(6) Costs shall be awarded ags in civil actions.

(7)Y Appeal may be taken to the supreme court from the
judgment of the district court as in other civil cases to
which the state is a party. A stay of the effectiveness of
any such judgment may be made only by order of the supreme
court upon the giving of such security as that court deems
proper.

(8) This section shall not apply to appeals as to
matters covered by chapter 16."

Section 25. Seéction 33-2-119, MCA, is amended to read:

"33-2-119, Suspensicn or revocation for violations and
special grounds. (1) The commissioner may , in his
discretion, suspend or revoke an insurer's certificate of
authority if, after a hearing thereon, he finds that the
insurer has:

(a) vioclated any lawful order of the commissioner or
any provision of this code other than those for which
suspension or revocation is mandatory;

(b} reinsured more than 90% of its risksy resident,
located, or to be performed in Montana, in another insurer.

In considering suspension or revocation, the commissioner
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shall consider all relevant factors, including whether:

(i) after the reinsurance transaction all parties will
be in compliance with Montana jaw; and

{ii) the transaction will substantially reduce
protection and service to Montana policyholders.

{2) The commissioner shall, after a hearing thereon,
suspend or revoke an insurer's certificate of authority if
he finds that the insurer:

{a) is in unsound condition or in such condition or
using such methods or practices in the conduct of its
business as to render its further transaction of insurance
in Montana injurious or hazardous to its policyholders or to
the public:;

(b) has refused to be examined or to produce its
accounts, records, and files for examination or if any of
its officers have refused to give information with respect
to its affairs, when required by the commissioner;

{(c) has failed to pay any final judgment rendered
against it in Montana within 30 days after the judgment
became final;

(d) with such frequency as to indicate its general
business practice in Montana, has without just cause refused
to pay proper claims arising under its policies, whether any
such claim is in favor of an insured or is in Favor of a

third person with respect to the liability of an insured to
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such third person, or without just cause compels such
insured or claimant tc accept less than the amount due them
or to employ attorneys or to bring suit against the insurer
or such an insured to secure full payment or settlement of
such claims;

{e) is affiliated with and under the same general
management or interlocking directorate or ownership .as
another insurer which transacts direct insurance in Montana
without having a certificate of authority therefor, except
as permitted as to a surplus 1ine lines insurer under part 3
of this chapter.

(3) The commissioner may, in his discretion and
without advance notice or a hearing thereon, immediately
suspend the certificate of authority of any insurer as to
which proceedings for receivership, conservatorship,
rehabilitation, or other delinquency proceedings have been
commenced in any state.”

Section 26, BSection 33-2-706, MCA, is amended to read:

#33-2-706. Report and tax of independently procured
coverages. {1l) Every insured who in this state procures or
causes to be procured or continues or renews insurance in an
unauthorized foreign insurer or any self-insurer who in this
state 8O0 procures or continues excess loss, catastrophe, or
other insurance upon a subject of insurance resident,

located, or to be performed within this state, other than
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insurance procured through a surplus tine lines agent
pursuant to The Surplus bine Lines Insurance Law or exempted
from such law under 33-2-317, shall, within 30 days after
the date such insurance was 350 procured, continued, or
renewed, file a written report of the same with the
commissioner on forms designated by the commissioner and
furnished to such an insured upon request, The report shall
show the name and address of the insured or insureds, name
and address of the insurer, the subject of the insurance, a
general description of the coverage, the amount of premium
currently charged therefor, and such additional pertinent
information as is reasonably requested by the commissioner.
If any such insurance covers alsoc a subject of insurance
resident, located, or to be performed outside this state, a
proper pro rata portion of the entire premium payable for
all such insurance shall be allocated as to the subjects of
insurance resident, located, or to be performed in this
state, feor the purposes of this section.

{2) Any insurance in an unauthorized insurer procured
through negotiations or an application in whole or in part
occurring or made within or from within this state or for
which premiuma in whole or in part are remitted directly or
indirectly from within this state shall be deemed to be
ingurance procured or continued or renewed in this state

within the intent of subsgsection (1) above.
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(3} For the general support of the government of this
state there is levied upon the obligation, chose in action,
or right represented by the premium charged or payable for
such insurance a tax at the rate of 2 3/4% of the gross
amount of such premium. The insured shall withhold the
amount of the tax from the amount of premium charged by and
otherwise payable to the insurer for such insurance, and
within 30 days after the insurance was so procured,
continued, or renewed and coincidentally with the f£iling
with the commissioner of the report provided for in
subsection (1) above, the insured shall pay the amount of
the tax to the state treasurer through the commissioner.

{4) 1If the insured fails tc withhold from the premium
the amount of tax herein levied, the insured shall be liable
for the amcunt thereof and shall pay the same to the
commissioner within the time stated in subsection (3) above.

{5} The tax imposed hereunder if delinquent shall bear
interest at the rate of 6% per annum, compounded annually.

(6) The tax shall be collectable from the insured by
civil action brought by the commissioner.

(7) This section does not abrogate or modify and shall
not be construed or deemed toc abregate or modify any
provision of 33-2-104 or 33-2-105 or any other provision of
this code.

(8) This section does neot apply as to life or
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disability insurances."

Section 27. Section 33-2-708, MCA, is amended to read:

"33-2-708. Fees and licenses. (1) The commissioner
shall c¢ollect in advance and the persons so served shall so
pay to the commissioner the following fees and licenses:

{a) certificates of authority:

(i) for filing applications for original certificates
of authority, articles of Iincorporation {except original
articles of incorporation of domestic insurers as provided
in subsection (b) below} and other charter documents,
bylaws, financial statement, examination report, power of
attorney to the commissioner, and all aother documents and
filings required in connection with such application and for
issuance of an original certificate of authority, if issued:

(A} domestic insurers .......... trrsrsrerresee $ 30.00

(B} foreign insurers .............. reesressess 300,00

{ii) annual continuation of certificate of authority ..
P ettt etsasencanmassonsenena Cest et rtenes e eanna 300.00

(iii) reinstatement of certificate of authority .......
............ D T T T T T 25.00

(b) articles of incorporation:

(i) filing original articles of incorporation of
domestic insurer, exclusive of Eees required to be paid by
the corporation to the secretary of state .......... 20.00

(ii) filing amendment of articles of incorporation,
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domestic and foreign insurers, exclusive of fees reguired to
be paid to the secretary of state by a domestic corporation
S resrrrrmerean 10.00

{c) Eiling bylaws or amendment thereto where required
Ceetsecatttesstesrati ittt eannananaeaasonne senssanen 5.00

{d) filing annual statement of insurer, other than as
part of application for original certificate of authority
tees ittt I ettt st e esesancnen 25.00

(e} resident agent's license:

(i} application for original license, including
issuance of license, if issued {life and/or disability) ....
........ e L LR R R 10.00

{ii) application for original license, including
issuance of license, if issued (other than 1life and/or
disability¥) suvvivnnrenssnrsannsanss ceecrsessenanenn 10.00

(iii) appointment of agent, each insurer ...... 10.00

(iv) annual renewal, each insurer ............. 10.00

{v) temporary liCENSE ....cicvevesstsossrarans 10,00

{vi) amendment of license (excluding additions thereto)
or reissuance of master license .......ciicennannann 10.00

{f) nonresident agent's license:

{i) application for original license, including
issuance of license, if issued (life and/or disability) ....
it h a4t e ter s resenanreanss 100,00

{ii) application for original license, including
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issuance of 1license, if issued (other than life and/or
disability) ...... teesasesenanaane esesessssesncaas.s 100,00
(iii) appointment of agent, each insurer ...... 10.00
(iv) annual renewal, each insurer ....... PP 10.00
{vl] amendment of license (excluding additions thereto)
or reissuance of master license ........... ceirraaas 10.00

{g) s8solicitor's license:

{i) application for original license, including
issuance cof license, if issued ............ tereeneas 5.00
{ii) annual renewal of license .........nuceuu. 5.00

{h) examination for 1license as agent or solicitor,
each examination ............. et esere st auanun 10.00

(i) surplus line-agent's lines agent license:

{i) application for original license and for issuance
of license, if issued ......cc it iivrevsenrnnnnn . 25.00

{ii) annual renewal Of license .....iveirvernns 25.00

{ij) adjuster's license:

(i) application for original license and for issuance
of license, if issued ...sseiiinincriisreinncarann, . 10.00

{ii) annual renewal of license ......v.veevvun. 10.00

{k) insurance vending machine license, each machine,
each year ....cccoaevann Prraeseactaasaaany resernanaan 10.00

{1) commissioner's certificate under seal (except when
on certificates of authority or licenses) .......... 3.00

{m) copies of documents on file in the commissioner's
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office, Per PAYE .vcvriaierictrtetaereactenannas teee .50

{(n) policy forms:

(i) filing each policy form ... issvvenriasnaans 25.00

(ii) filing each application, rider, endorsement,
amendment, insert page, schedule of rates, and clarification
[ D B -1 - Y 10.00

(iii) maximum charge if policy and all forms submitted
at cne time or resubmitted for approval within 180 days ....
hesaacacsrrersetsatnanann ses et aaaaaes seesecseramans .o 50.00

{2) The commissioner shall promptiy deposit with the
state treasurer to the credit of tﬁe general fund of this
state all fines and penalties and those amounts received
pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by
him pursuaprt to Title 33 and the rules adopted thereunder.

(3) all fees are considered fully earned when
received. In the event of overpayment, only those amcunts in
excess of $10 will be refunded.

(4) All fees and examination and miscellaneous
charges, except fines or penalties or those amounts received
pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by
the commissioner pursuant to Title 33 and the rules adopted
thereunder must be deposited in the insurance regulatary
krust account pursuant to 17-2-121 through 17-2-123."

Section 2B. Section 33-17-1001, MCA, is amended to

read:
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"33-17-1001. Suspension, revocation, or refusal of
license, (1) Except as provided in 33-17-411, the
commissioner may suspend for not more than 12 months or may
revoke or refuse to continue any license issued under this
chapter or any surplus iine lines agent license if, after
hearing held on not less than 20 days' advance notice by
registered--er certified mail of such hearing and of the
charges against the licensee given as provided Cin
313-1-314(3) to the licensee and to the insurers represented,
as to an agent, or +to the appointing agent, as to a
solicitor, he finds that as to the licensee any one or more
of the following causes exist:

{a) for any ,cause for which issuance of the license
could have been refused had it then existed and been known
to the commissioner;

{b) for obtaining or attempting to obtain any such
license through misrepresentation or fraud;

{c) for wviolation of or noncompliance with any
applicable provision of this cocde or for willful violation
of any lawful rule or order of the commissioner;

{d) for misappropriation or conversion to his own usge
or illegal withholding of moneys or property belonging to
policyholders or insurer or beneficiaries or others and
received in conduct of business under the license;

(e} conviction, by final Jjudgment, of a felony
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involving moral turpitude;

{(f) if in the conduct of his affairs under the license
the licensee has used fraudulent or dishonest practices or
has shown himself to be incompetent, untrustworthy, or a
source of injury and loss to the public.

(2) The iicense of a firm or corporation may be
suspended, revoked, or refused also for any of such causes
as relate to any individual designated in the 1license to
exercise its powers."

Section 29. Section 33-18-212, MCA, is amended to
read:

"33-18-212, Illegal dealing in premiums -- improper
charges for insurance. (1) No person shall willfully collect
any sum as premium or charge for insurance, which insurance
is not then provided or is not in due course to be provided
(subject to acceptance of the risk by the insurer)} by an
insurance policy issued by an insurer as authorized by this
code.

(2) Nco persen shall willfully collect as premium or
charge for insurance any sum in excess of or less than the
premium or charge applicable toe such insurance and, as
specified in the policy, in accordance with the applicable
classifications and rates as filed with and approved by the
commissioner; or in cases where classifications, premiums,

or rates are not required by this code to be so filed and
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approved, such premiums and charges shall not be in excess
of or less than those specified in the policy and as fixed
by the insurer. This provision shall not be deemed to
prohibit the charging and collection, by surplus }ine lines
agents licensed under chapterlz, part 3, of the amount of
applicable state and federal taxes in addition to the
premium required by the ingurer, It shall not be deemed to
prohibit the charging and collection, by a life insurer, of
amounts actually to be expended for medical examination of
an applicant for 1life insurance or for reinstatement of a
life insurance policy. The provision of this subsection does
not prohibit the collection from an insured of a placement
fee, not to exceed 7 1/2% of the annual premium, for
placement through the state compensation insurance fund by a
duly licensed casualty insurance agent, This placement fee
is not a premium as defined in 33-15-102.

{3} Each violation of this section shall be punishable
under 33-1-104."

NEW SECTION. Section 30¢. Extension of authority. Any
existing authority of the commissicner of insurance to make
rules on the subject of the provisions of this act is
extended to the provigions of this act.

NEW SECTION. Section 31. Codification instruction.
Sections 2, 9, 10, and 19 are intended to be codified as an

integral part of Title 133, chapter 2, part 3, and the
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provisions of Title 33, chapter 2, part 3, apply to sections
2, 9{ 10, and 19.

NEW SECTION., Section 32, Saving clause. This act dces
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 33. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 34. Effective date. This act is
effective on passage and approval,

-End-
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be amended as follows:
1. Page 9, line 22.
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AND AS AMENDED,
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