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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LAWS 

RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS, 

AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614, 

33-1-711, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706, 

33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 33-2-301, MCA, is amended to read: 

"33-2-301. Short title purpose. 1!l This part 

constitutes and may be referred to as "The Surplus hine 

Lines Insurance Law". 

~- This part must be li~erally construed and applied 

to: 

(a) protect persons seeking insurance in this state; 

(b) permit surplus lines insurance to be pla~ed with 

reput~ble and financially sound unauthorized insurers and to 

be exported from this" state pursuant to this part; 

(c) establish a system of regulatio~_that will permit 

orderly access to ?u_~ lines insurance in this state and 

encou~~thorized insurers to provide 0_ew and innovati_ve 

~na <eg;>l><-.e Cou""" 
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types of insurance to consumers in this state; and 

(d) protect revenues of this state.'' 

NEW SECTION. Section 2. Definitions. As used in [this 

part], the following definitions apply: 

(1) ''Authorized insurer" means an insurer authorized 

pursuant to 33-2-101 to transact insurance in this state. 

(2) ''Eligible surplus lines insurer 11 means an 

unauthorized insurer with which a surplus lines agent may 

place surplus lines insurance under 33-2-307. 

(3} ''Export'' means to place surplus lines insurance 

with an unauthorized insurer. 

( 4) "Kind of insurance" means one of the types of 

insurance required to be reported in the annual statement 

filed with the commissioner by an authorized insurer. 

( 5) "Producing agent" means the individual agent 

dealing directly with the person seeking insurance. 

(6) "Surplus lines agent'' means an individual, 

partnership, or corporation licensed under 33~2-305 to place 

surplus lines insurance (on risks resident, located, or to 

be performed in this state) with unauthorized insurers 

eligible to accept such insurance. 

(7} ••surplus lines insurance'' means any insurance (on 

risks resident, located, or to be performed in this state) 

permitted to be placed through a surplus lines ayent with an 

unauthorized i11Surer eligible to accept the insurance. The 

-2- INTRODUCED BILL 
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term does not include the kinds of insurance exempted 

[section 21]. 

under 

(8) 11 Unauthorized insurer" means an insurer not 

authorized pursuant to 33-2-101 to transact insurance in 

this state. The term includes insurance exchanges authorized 

under the laws of other states. 

Section 3. 

11 33-2-302. 

Section 33-2-302, MCA, is amended to read: 

Conditions precedent to sale of surplus 

i±ne lines insurance ---a9en~~~-o££idevit. ttt-f£-eertain 

±nsur~nee--eover8ges--eenno~--be--proeHred--Erom--aHtkor±~ed 

insHrers,--sueh--eo~erages7--hereina£ter-de~±9nated-nsurp±Hs 

T±nesn,-may-be-proe~red-from-tlnauthorized--insHrers--s~bjeet 

to-tke-Eo~±owinq-eonO±~~o"~~ 

fat--~he--±ns~rane~-mtt~t-be-proettr@d-th~o~~h-a-iieen~~d 

~~~pitls-iin~-~g~nto 

t bt- -The-· f1:2 3::3::-amc••m l"t e -e £--ins t2 r 8 n e ~- ~ eq~ ired -m.tt~ t::- not--be 

proettrab!er--after--dili9el"tt--eEEort-hes-beel"t-made-to-do-so7 

£rom-a-m.ajor±ty-o£-the-insttrers-attthorized-te-t~~n~aet--that 

kil"td-and-eiass-of-in~~rance-±n-thi~-~tater-and-the-amo~nt-o£

insuranee--piaeed--in--an-ttl"tauthorized-insttrer-~haii-be-only 

the--excese--o•er--the--amottnt--proeurable--from--attthorized 

irt:sttrers-. Insurance m?_.Y_ be procured through a licensed 

surplus lines agent from an unauthorized insurer if: 

(1) the ipsurer is an eligib~e surplus line~ insurer; 

(2) the full amount or kind of insurance cannot be 
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obtained from authorized insurers. The full amount or kind 

of insurance may be procured from an ~liqible surplus lines 

insurer if the agent makes -~~_nt search _ ~~~s.__ __ the 

insurers who are authorized to tran5act and are actu~ 

writing the partic;~~_ar kind and class of ~_0_surance in this 

~~ate and cannot obtain_ the full amount or kind of insurance 

from an authorized insurer. 

tctill ~~~ th~ in5urance mtlst is not be so procured 

for the purpose of securing advantages either as to: 

t±t~ a lower premium rate than would be accepted by 

an authorized insurer; or 

t~~t~ terms of the insurance contracto; an~ 

t~t--At--tne--time~of-proetlring,-e£~eeting,-and-i~~tlin9 

any-snch-±n~tlranee,-the-snrpin~-line-e9ene-snall-exeente--an 

arri~o~it,---±n--form--as--presc~ibed-~or--aee~pted--ey--the 

~ommi~sioner,-setting-Eorth-raets-re£erre0-to-in--sttbseet±on 

tit---and---£±%e---saeh--affidavit--w±th--the--eommi~sioner. 

Affida~its-filed-tlnder-t~~s-stlb~eetion-s~a±±-be--~abjeet--to 

pttb±±c--±n~peetien--ttniess--the-eommi~sioner-determines-thet 

the-pttblie-interest-reqnires-otherwiseo 

(4) all other requirement~ of this~t are met_:_" 

Section 4. Section 33-2-303, MCA, is amended to read: 

"33-2-303. En6orsement Filing and endorsement of 

contract. Every insurance contract, cover, note, 0< 

certificate of insurance procured and delivered as a surplus 

-4-
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iifte--covere~~ lines insurance under this ~aw part shall be 

filed with the commissioner and endorsed as hav±~9--bee~ 

''issued in an unauthorized insurer under The Surplus b*~e 

Lines Insurance Law, under ~9ent~s ~ent license No. 

and "NOT covered by the property and casualty ~ranty fund 

of this state if the unauthorized insurer becomes 

insolvent". The surplus 3::-int!! lines agent shall properly fill 

in and sign the endorsement.'' 

Section 5. Section 33-2-304, MCA, is amended to read: 

"33-2-304. Surplus li-rte lines insurance valid. 

Insurance contracts procured as usurplus iineti-co~era9es 

lines insurance from unauthorized insurers in accordance 

with this law shall be fully valid and enforceable as to all 

parties and shall be given acceptance and recognition in all 

matters and respects to the same effect as like contracts 

issued by authorized insurers." 

Section 6. Section 33-2-305, MCA, is amended to read: 

"33-2-305. Licensing of surplus line lines agent -

fee and bond. Any--pe~~~n7--whiie--±±een~e0--a~--e--~e~±den~ 

±n~~renee--a9ent-o£-th±~-etate-a~-te-pre~erty,-ees~aityr-and 

~tlrety-±ns~ranee5-and-who-i~-deemed-by-the--eomm±~~±one~--to 

be--q~ali~ied--theretor--by--in5tlranee--experience-and-to-be 

truetw~rthyr-may-be-Tieensed-as--a--~~rpitl~--i±ne--a9ent--6~ 

fellOW:!!-:" 

tlt--Applieat±~n--to--the--eo~±~~±oner-fer-the-±±een~e 
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~hal%-be-made-on-torms-t~rn±~hed-by-the-eomm±esione~o 

tit--b±eerot5e--fee-in-the--amotlnt-~tated-in-33-~-T98-5ht!llll 

be-pa±d-eo-the-eomm±ss±onero-~he-lieerotee-ehall-expire-e"-~he 

Apr±~-~-~ext-arter-i~~-date-o£-±~~tteT L~n agent licensed 

by this state may not procure a contract of surplus lines 

insurance with an unau~horized insurer unless the agent is 

licensed as a resident property, ~~sualty, and surety 

insurance agent and possesses a current surplus lines 

insurance license issued by the c9.mmissioner. 

( 2) The commissioner shall issue .~ surplus lines 

license to any quali~ied holder of a current property, 

casualty, and surety insurance agent license only if the 

agent has: 

(a} remitted to the commissioner the annual 

prescribed ~-)3-2-708; 

fee 

(b) submitted to the c~~issioner a completed license 

~.~at ion on a form supplied by the conun~:;:;sioner; 

(c) been licensed as a property, casualty, and surety 

insurance agent continuously for 5 yea~.~_ . ..o.r more; and 

t3tlQl Prior--~e--±~~~a~ee--of--lieen~e,-tne-appl±eant 

shall-£±le filed with the commissioner and thereafter for as 

long as the license remains in effect he-~ha~l~kee~ kept in 

force a bond in favor of the state of Montana in the p-er"tai 

Stlm amount of $%-;eee $10,000, with authorized corporate 

sureties approved by the commissioner. The bond ~haTi must 

-6-
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be conditioned that the agent will conduct business under 

the license in accordance with the provisions of The surplus 

bi"~ Lines Insurance Law and that he will promptly remit the 

taxes provided by such law. The bond ~he±l ~ not be 

terminated unless the surety gives the surplus !ines agent, 

the producing agent, and the comrnissigner at least 30 days' 

prior written notice thereof ~s-fil~d-wieh-ehe-eommiss±o~er. 

(3) The license expires on April 1 after i~s date of 

issue. A surplus lines agent shall_ renew the licen§e on or 

before March 1 of each year upon payment of the annual 

renewal fee prescribed in 33-2-708. A surplus lines agent 

who fails to apply for a renewal of t0e license on or ~fore 

Ma!"ch l shall pay _a fine of $_100 before the conunissioner 

renews the license. 

iil__~ corporation is eligible to be a resident surplus 

1 i_!les aQen t if: 

(a) the corporate license l!sts the individuals within 

the corporation who have satisfied the requirements .S'..!.. this 

part to become surplus lines ~gents~ and 

Jb) only those individuals listed on the corporate 

license tr~nsact surplus lines business." 

Section 7. Section 33-2-306, MCA, is amended to read: 

"33-2-306. Agent's authority under license 

acceptance of business from other agents -- placement fee. 

Ill Under a surplus iine-egent~~ lines agent license the 

-7-
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licensee ~nall--na~e--t~e--ri9ht--to ~y place surplus i~~e 

eoYer8ge~ lines insurance, in compliance with The Surplus 

n±ne Lines Insurance Law, with any foreign or alien insurer 

or insurers not otherwise authorized to transact insurance 

in this state and as to such coverages to act as agent in 

this state for such insurer or insurers. 

(2) The surplus ttne !lnes agent may accept surplus 

±in~--~tt~+ne~~ lines insurance from any duly licensed agent 

of an authorized insurer and may compensate him thPrefor. 

11J A surplus lines ag~nt who places or _r~_~ews ~plus_ 

lines insurance in accordance with subsection _ {_!_l_ __ ~ 

collect a placem_ef_lt fee of 0.5% of the premium charg_~~- ~-~ 

cover the costs of issuing an_«:i_ servicing the .£()1-_~ _ __'!'_he 

fee may not be less than $10 or m~~e than $100." 

section 8. Section 33-2-307, MCA, is amended to read: 

1'33-2-307. Surpitt~---~ine~---in---~oiY~nt----in~ur~r~7 

Requirements for eligible surpl~s_}ines insurers. A-sbr~ius 

±~ne-agent-shaTi-not-~nowingly-~laee-~ttrp±us-iin~--±nsttronee 

w±th-~nsttrers-ttn~ound-finane~8Tlyo-The-agent-sheli-~sc~rta±n 

the--finane±a±--eondition-of-the-Hnatt~horized-instl~e~-before 

plae±ng-insu~~nee-eherewitho-~he-ag~nt-shaii-so-in~ure--oniy 

ei~her-:-

tit--wit~--an-insurer-whieh-is-an-a~thorized-~n~tt~er-in 

8t-±ea~~-one-state-~r-tMe-Hnited--State~--for--the--kincl -of 

ineM~onee-~ir.vo±ved--and--wMieM--meet~--the--~eqMi~ement~-·o£ 

-8-
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33-%-169-and-33-2-1197-a~-ap~!ieable;-or 

t2t--w±~"-an-aiien-in~ttrer7-0~her--than--ene--~tlalified 

tlnde~--t~t--above7--whieh--has--aft-e~ea~lished-and-e££eeti~e 

trtlet-fand-o~-at-least-$~-miil~on-w±th±n-the--Hn±ted--States 

adm±n±stered--Oy-a-reeo9nired-£inaneial-inst±ttlt±on-and-held 

for-the-benefit-of--a~l--it~--poi±eyhol~ere--in--the--~n±ted 

Statee--or-polieyhoiders-and-ereditors-in-the-Hnited-Statee~ 

(1) A s~rplus lines agent may not place insurance with an 

unauthorized insurer unless, at the time oE olaceme~~~ 

unauthorized insurer: 

(a) has established satisfactory evidence of~ 

reputation and financial integrity; a~d 

(b) is qualified under one of ___ the following 

subsections: 

(i} the insurer main~ains capital a0d surplus or i { s 

equivalent under ~he laws of its state of domicile, which 

equals the 9reater of: 

(A) the minimum capital ~nd surplus re~iremen~ 

33-2-109 and 33-2-110; o_r 

{8) $2.5 million 1 yea~ after [the effec~ive da~of 

this act]_ and $3.5 mil_lion 3 years aJ~er [the effective ?ate 

~~his act}. Af_~er~~r-~r.n [the effec;tive_?ate of this 

act], a0 _ ____l__0__~ner possess i nq less than ~~ mi 11 i~n sub~5J._pi t.§}:_ 

~nd surplus rn~_y sat~~e_ requirements oE this subsection 

~~- --~- affirmativ.~~dJ:__£'~9- of acceptability 1?~ 
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commis~ioner. The C?mmissioner's f~~dinq must be based upon 

such factors as quality ~f management, caEjtal, and surplus 

of a parent company; company underwriting profit and 

investment income trendsi and company __ rer""ord and reputation 

within the industry. The commissioner may not make an 

affirmative findj.~of acceptab~lity when the sl!__!£lus lines 

insurer's capital and surplus is le~s than $3 million. 

lbLL_~~- the case of Lloyd's or another similar 

unincorporated gr~up of alien individual insur~~he 

insurer maintains a trust fund of not le~_s than $50 million 

as security to the full amount thereof for all po!icyholders 

and creditors in the United States of each member of the 

group. The t~ust must comply with the terms and conditions 

established in subse_~t ion { l) (b) ( iv) for alien insur~-!"~ 

(iii)_ in the case of an insurance e:xchange created by 

the laws of indiy_idual states, the insurer maint_ains capital 

and surp~us, or their substantial~~~alent, of not less 

th~n $15 million in the a9.s_~.§g_~te. For an insura0.ce exchange 

that maintains funds for the pro!=-ect_ion of each insurance 

~xchange policyholder, each individual. syr1_~icate shall 

maintain minimum ~ital and surplus_, __ ___Q_£ the3:_~~bsta_0_ti~ 

equivalent, of n~t less_ than ? l ~ __ 2_mi ll i~_l_f _l:h~ _ __l.!:__§~_£anc~ 

exch~_ng_~--- does not m~i~1~_in funds for ~~ot~ction uf euch 

insurance .~xchan~~j-~~1~0---~~!:;- ~.s!_i v iclu0_l __ ~:Q_s!_ic?_!__~ 

shall meet the min~m_um_~~i_!.al a1~d __ sur_p_1~-~~_!___!_e_m_c!1~S __ of 

-10-
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subsection (1)(b)(i). 

~n the case of _an alien in~urer, the insurer 

maintains in the United States an irrevocable trust fund in 

either a ~ational bank or_a member of the federal reserve 

system, in an amount not less than $1.5 million, for the 

protection of all its ..e_olicyholders in the United States and 

such trust f~nd consists of cash, securities, or letters of 

credit or of investments of sub~tantially the same character 

~uality as those which are eligibl~ investments f~r the 

capital and statutory reserve~_ insur~_£~ authorized Lo 

wr},!:e like kind~. of insurance in this state. Such trust 

fund ,~hich must be included in any _,c_alculation of _capi t~ 

and surplus or __ its equivale~t, must have an expiration date 

which at no time may be less than 5 years. In addition, the 

alien insurer must appear on the .national assoc~?tion__E! 

insurance commissioners• Non-Admitted Ins~rers Quarter~_y 

List~~ 

~ has provided the commissi~ner a copy ~~ 

current annual statement, cer_tified by the insurer no more --------

than 6 months ~_f_ter the close ?f the period repo~_ted upo~ 

{or quart~rly if considered necessary ~Y the commissioner}, 

and which is eith~r: 

El filed with and appr_9_ved by the -~egula tory 

~~thority in the state_ of domicile of the unauthorized 

insur_er; or 
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iJJ-J_ certified by__~!_1_ accounting or_ auditing firm 

licensed in th~isdiction ot~- insurer •s state of 

domicile. ------

ill__I_n ~he case nf an insurance exchange~_ the 

statement require:d !?Y subsection (l)(_c_l may be an aggregate-

combin~ __ statement of ~~--~nderwriting syndi_~at_~s oper:_5!_ting 

during the period reported. 

lll__ln additi~n to meeting the requirements 1n 

subsection (l), an insurer 1s an eligible ?urp}~~ __ lj.ne_§ 

insurer only if it Qppears on the must recent list of 

elig~ble surplus lines insurers p~l:>li~hed ~ le-a_:_~ 

semiannuall_y by the comm iss ion'?r. This subsect jon d~~--!:!2!:. 

requ~["e the co~issioner_ ~.s:e __ or maintain~am~ o_f 

~~nauthorized insure~ on the list o~---~!Jgible surplus 

lines insurers. ----- No action ~-c:tY lie against the comrn_ission~ 

o_r an employee of_ the commissioner -~_Q_£_anyt~.said_ in 

issu_~ng the list of elig__i__?~~lus lines insurers_ referred 

to in this subsection. 

( 4) As used in t:_his section,~e following def_~tion~ 

~..l'_:_ 

~-~~apital", as used in the financial requirements 

of 33-2-307, means ~unds invested in for _stocks or other 

eviden~es of ownership. 

lli__ "Surplus", as used in the financial reg_u_irements 

of_}J-2-307, means fu~ds over and above liabilities and 

-12-
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capital of the insurer for the protect ion of~ policyholders. 11 

NEW SECTION. Section 9. Withdrawal of eligibility 

from a surplus lines insurer. (1) The commissioner may 

declare an eligible surplus lines insurer ineligible if at 

any time the commissioner has reason to believe that it: 

(a) is in unsound financial condition; 

{b) is no longer eligible under 33-2-307; 

(c) has willfully violated the laws of this state; or 

(dl does not make reasonably prompt payment of just 

losses and claims in this state or elsewhere. 

(2) The commissioner shall promptly mail notice of all 

such declarations to each surplus lines agent. 

NEW SECTION. Section 10. Surplus lines advisory 

organizations examination by commissioner. (1) A surplus 

lines advisory organization of surplus lines agents may be 

formed to: 

(a) facilitate and encourage compliance by its members 

with the laws of this state and the rules and regulations of 

the commissioner relative to surplus lines insurance; 

(b) provide means for the confidential examination of 

all surplus lines insurance written by its members to 

determine whether such insurance complies with this part; 

(c) communicate with organi~ations of authorized 

Lnsurers with respect to the proper 11se of the s11rplus lines 

market; and 
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(d) receive and disseminate to its members information 

relative to surplus lines insurance. 

(2} Each advisory organization shall file with the 

commissioner: 

(a) a copy of its constitution, its articles of 

agreement or 

incorporation; 

association, or 

(b) a copy of its bylaws, 

governing its activities; 

its certificate of 

rules, and regulations 

(c) a current list of its members; 

(d) the name and address of a resident of this state 

upon whom notices or orders of the commissioner or processes 

issued at his direction may be served; and 

(e) an agreement that the commissioner may examine the 

advisory organization under the provisions of subsection 

( 3). 

(3) The commissioner may make or cause to be made an 

examination of each advisory organization. The reasonable 

cost of an examination shall be paid by the advisory 

organization upon presentation to it by the commissioner of 

a detailed account of such cost. The officers, managers, 

agents, and employees of the advisory organization may be 

examined at any time, under oath, and shall exhibit all 

books, records, accounts, documents, or agreements governing 

its method of operation. The commissioner shall furnish two 

-14-
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copies of the examination report to the examined advisory 

organization and shall notify the organization that it may, 

within 20 days of receipt of the report, request a hearing 

on the report or on any facts or recommendations contained 

in it. If the commissioner finds the advisory organization 

or any of its members to be in violation of this part, he 

may issue an order requiring the discontinuance of the 

violation. 

(4) The commissioner may by order compel a surplus 

lines agent to join an advisory organization as a condition 

of continued licensure under this part. 

Section 11. Section 33-2-308, MCA, is amended to read: 

''33-2-308. Evidence of the insurance -- changes --

penalty. {1) Upon placing a surplus iin~--eoverage lines 

insurance, the surplus %±ne lines agent shall promptly issue 

and deliver to the insured or the producing agent evidence 

of the insurance, consisting either of the policy as issued 

by the insurer or, if such policy is not then available, a 

cover note or certificate of insurance signed or 

countersigned by the agent. Such cover note or certificate 

shall must show the subject, coverage, conditions, and term 

of the insurance, the premium charged and taxes collected 

from the insured, and the name and address of the insurer. 

If the direct risk is assumed by more than one insurer, the 

cover note or certificate sh8ll must state the name and 
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address and proportion of the entire direct risk assumed by 

each such insurer. 

(2) If after the issuance and delivery of any such 

cover note or certificate there is any change as to the 

identity of the insurers or the proportion of the direct 

risk assumed by lhe insurer as stated in the original co~~~ 

note or certificate or in any ott1er material respect as to 

the insurance coverage evidenced by the cover note or 

certificate, the ugcnt shall promptly issue and deliver to 

the insured a stlbstitute cover note or certificate 
----~-----------~ 

accurately showing the current status of the coverdge and 

the insurers responsible thereunder. 

(3) If a policy issued by the insurer is not available 

upon placement of the insurance and the agent has issued and 

delivered a cover note or certificate as hereinabove ·- ---------

provided, upon request therefor by the in5ured, the agent 

shall as soon as reasonably possible procure from the 

insurer its policy evidencing such insurance and deliver 

such policy to the insured in replacement of the-cov~~te 

or certificate theretofore issued. 

(4) Any surplus lin~ lines agent who knowingly or 

negligently issues or delivers a false cover note or 

certificate of insurance or fails promptly to notify the 

insured of any material change with respect to such 

insurance by delivery to the insured of a substitute cover 
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note or certificate as provided in subsection (2) shall be 

guilty of a violation of this code and upon conviction shall 

be subject to the penalties provided by 33-1-104 or to any 

greater applicable penalty otherwise provided by law. 

(5) A surplus lines agent may not issue or deliver_~ 

evidence of insurance or purport to insure or represent that 

insurance will be or has been written by any eligible 

surplus lines insurer unless he has authority from the 

insurer to cause the risk to be insured or has received 

information from the insurer in the regular course of 

business that such insurance has been grante_d." 

Section 12. Section 33-2-309, MCA, is amended to read: 

''33-2-309. Liability of insurer as to losses and 

unearned premiums. (1) As to a surplus line lines risk which 

has been assumed by an unauthorized insurer pursuant to ~hi~ 

~ttrpT~~-±ine~-±~~tlra~e~~±aw The Surplus Lines Insurance Law 

and if the premium thereon has been received by the surplus 

l±ne lines agent who placed such insurance, in all questions 

thereafter arising under the coverage as between the insurer 

and the insured, the insurer shall be deemed to have 

received the premium due to it for such coverage. The 

insurer shall be liable to the insured as to losses covered 

by such insurance and for unearned premiums which may become 

payable to the insured upon cancellatiort of s~cn 1nsura11Ce, 

whether or not in fact the agent is indebted to the insurer 
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with respect to such insurance or for any other cause. This 

provision shall not affect rights as between the insurer and 

the surplus ±±ne lines agent. 

(2) A payment of premium to a surplus lines agent 

acting for a 12.erson other than himself in .. negotiating, 

continuing, or reviewing a policy of insurance under this 

part is consider.ed to be ~-~·t to the insurer; 

notwithstan_ding any conditions or stipulations that may be 

ins~rted in the EQ~icy or contract. 

tZtlll Each unauthorized insurer assuming a surplus 

lines direct risk under thi~--~~~p±~~--±ine--in~~~enee--±aw 

~he±±---be~~-deemed The Surplus Lines Insurance Law is 

considered thereby to have subjected itself to the terms of 

this section." 

Section 13. Section 33-2-310, MCA, is amended to read; 

"33-:2-310. Records and annual statement -- aff_idavit. 

(l) Each surplus line lines agent shall keep a separate 

record and account of all business transacted under his 

license, including a copy of each daily report, if any, and 

of each policYL certificate of insurance, cov~_!:_ note, or 

other evidence of insurance issued by him. The records ~ha~~ 

must be available for examination by the commissioner at any 

reasonable time within 5 years after the i~suance of the 

~("')'tfet"at;e survlus.~~~_l_ns.~anc:e to wnich it relates. 

(2) Prior to April l of each year the agent. shall file 

-18-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1100/01 

with the commissioner a statement for the calendar year 

preceding, showing: 

(a) name and address of each insured for whom surplus 

line lines insurance was procured; 

(b) name and home office address of each insurer 

providing ~~~~ the surplus lines insurance; 

(c) amount of each ~~eh--eeve~ege surplus lines 

insurance policy, the premium rate, and the gross premium 

charged therefor; 

(d) date and term of the policy; 

(e) amount of premium returned on each policy canceled 

or not taken; and 

(f) amount of tax and other sums to be collected from 

the insured; 

19l__identity of the produc~~~~~L 

(h) the application and any correspondence from the 

surplus lines insurer or its representative; and 

t£tlil such additional information as the commissioner 

may reasonably require. 

(3) Each producing agent shall execute and each 

surplu~- lines agent shall fil~C!_!l_ ___ affidav!:_~ a 

standardized form furnished by the commissioner, as to the 

diligent efforts to place the coverage with authorized 

insurers and the results of such efforts. An affidavit filed ---------- "--~-

under this subsection is subject to public inspection unless 
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the commissioner determines that the public interest 

~~res otherwise. The producin~_agent shall state in the 

affidavit that he has ~xpressly advised the insured in 

writing prior to placing the insurance that: 

(a) the ?Urplus lines insurer with ~hom the insurance 

is placed is not authorized i_n this state and is not su_~_ject 

to the. same supervision as an authori~ed insurer; and 

(b) in the ~yent of the insolvency ~f the surplus 

lines insurer, the property and casualty guaranty fund of 

the stat~ will not pay losses under the surplus lines 

coverage." 

Section 14. Section 33-2-311, MCA, is amended to read: 

"33-2-311. Tax on surplus lines. There is imposed upon 

premiums collected for surplus line lines insurance 

transacted in this state a tax at the same rate and computed 

in the same manner as provided in subsection (2)(b)(i) of 

33-2-705 as to premiums of authorized insurers, except that 

amounts collected from the insured specifically for 

applicable state and federal taxes, and in excess of the 

premium otherwise required, ~haii~-not--be--d~emed are not ------

considered to be part of the premium for the purposes of 

such computation. Upon filing of the annual statement 

referred to in 33-2-310(2), the surplus line 1 in_~.~ agent 

shall pay to the commissioner the amount of tax owing as to 

surplus ~±ne lines insurance business transacted by him 
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during the preceding calendar year. If a surplus iifte lines 

insurance policy covers r-±slt 

partially in this state, the tax 

risks or 

payable 

exposures only 

:!lhl!llii must be 

computed upon the proportion of the premium which is 

properly allocable to the risks or exposures located in this 

state.,. 

Section l5. Section 33-2-312, MCA, is amended to read: 

"33-2-312. Penalty for failure to file statement or 

pay tax. Every surplus l~ne lines agent who fails to make 

and file the annual statement as required under 33-2-310 or 

to pay the taxes as required under 33-2-311 shai%-be is 

liable to a penalty of $25 for each day of delinquency, 

commencing with April 1. The tax and penalty may be 

recovered in an action instituted by the commissioner in the 

name of the state in any court of competent jurisdiction, 

the attorney general representing him. The penalty when 

collected shall be paid to the state treasurer and placed to 

the credit of the general fund. The surplus Xi~e--a~~nt~~ 

lines agent license ~n~~i is also b~ subject to revocation 

as provided in 33-2-313.'' 

Section 16. Section 33-2-313, MCAr is amended to read: 

"33-2-313. Revocation or suspension of agentJ..~ agent 

license. (l) The commissioner shall revoke or suspend any 

surplus t±ne lines a9eMtJ..~ agen_! license, together wi::h his 

license as an insurance agent o~-~olie±to~: 
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(a) if the agent fails to file his annual statement or 

to remit the tax as required by law; 

(b) if the agent fails to keep the records or to allow 

the commissioner to examine his records, as required by law; 

(c) if the agent falsifies the affidavit required by 

33-~-39it2t 33-2-310(2l; or 

(d) if the agent removes the resident surplus lines 

~ent office from this state; 

_Le) if the a~. removes tt:te resident surplus lines 

agent off~pe accounts and records from th~s state during the 

~riod during which the accounts and records are reqllired to 

be maintained under 33-2-310(1}: 

(f) if the agent closes the resident surplus lines 

~~t office f?r a period of mo!e than 30 business days, 

unless the commissioner grants permission otherwise: 

(g) if the agent violates any provision pf this part; 

or 

tdt~ for any of the causes for which an insurance 

agent's license may be revoked. 

(2) The procedllres provided by 33-17-1001 for the 

suspension or revocation of a9ent~J.. agent licenses ~ha±±-be 

8pp~ieabie ~p~ to suspension or revocation of a surplus 

iiMe-~9ent~~ l~~es ~qent license. 

(3) No A~ agent whose license hds been so revoked or 

suspended !!hell mdy __ not aga~n be so licensed within 1 year 
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thereafter or until he pays all penalties and delinquent 

taxes ow~r'lg-by-h:i-m-haye-bll!en-patd. that he owes." 

Section 17. Section 33-2-314, MCA, is amended to read: 

''33-2-314. Actions against insurer venue ---eerYiee 

o£-p~oeee~. Every unauthorized insurer issuing a surplus 

%ine-eoyera~e lines insurance policy under this e~rpi~~-i~r'le 

ins~rar'lee-iaw-shall-be-deemed part is considere~ to be doing 

business in this state as an ~n~ieensed unauthorized insurer 

and may be sued in this state upon any cause of action 

arising under any insurance contract so made by it. Such 

suit shall must be brought in the district court of the 

county wherein the plaintiff resides.'' 

Section 18. Section 33-2-315, MCA, is amended to read: 

"33-2-315. Commissioner appointed process agent 

service of process. (1) Every surplus %~ne lines insurer 

before ~"~~ring-as-~Heh transacting surplus lines insurance ·-------

under this i"" part shall in writing appoint the 

commissioner as its true and lawful attorney upon whom legal 

process in any action or proceeding against it in this state 

shall be served and in such writing shall agree that any 

such process served upon such attorney shall be of the same 

legal force and validity as if served in this state upon 

such insurer and that such authority shall continue in force 

so long as any liability remains outstanding against it in 

this state. At the time of filing such appointment, the 
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insurer shall also file designation of the name and address 

of the person to whom process against it served upon the 

commissioner is to be forwarded. The insurer may change such 

designation by a new filing. 

(2) Service upon such an insurer ~ketr must be made 

upon the commissioner and in accordance with the procedures, 

requirements, and results as provided under 33-l-603. '' 

NEW SECTION. Section 19. Penalties. A surplus lines 

agent who in this state represents or aids an unauthorized 

insurer in violation of this part is guilty of a misdemeanor 

and shall be fined not more than $1,000 or be imprisoned in 

the county jail for a term no longer than 6 months, or both. 

Section 20. Section 33-2-316, MCA, is amended to read: 

"33-2-316 o Rules o (1) The commissioner shall make or 

may approve and adopt reasonable rules, consistent with this 

~Ht'pin~-l:ir'l:~-±r'l~ttranc:e-le:w ~t_, for any or all of the 

following purposes: 

(a) effectuation of ~n~h--le:w The Surplus Lines 

Insurance Law;: 

(b) establishment of procedures through which 

determination is to be made as to the eligibility of 

particular proposed coverages for placement with a surplus 

l~r'l:e lines insurer or insurers; and 

(c) establishment, procedures, and operations of any 

voluntary organization of surplus iine lines insurance 

-24-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

LC 1100/01 

agents or others designed to assist such agents to comply 

with such law. 

{2) Such rules shall be subject to the procedures and 

carry the penalty provided by 33-l-313." 

Section 21. Section 33-2-317, MCA, is amended to read: 

"33-2-317. Exemptions. The provisions of this surplus 

~~fte lines insurance law controlling the piae%~~ placemen~ 

of insurance with unauthorized insurers ~"8%1 does not apply 

to reinsurance or to the following insurances when so placed 

by ~ licensed insurance age~~~ agent of this state: 

(1) wet marine and transportation insurances; 

( 2) insurance on subjects located, resident, or to be 

performed wholly outside of this state or on vehicles or 

aircraft owned and principally garaged outside this state; 

(3) insurance on property or operations of railroads 

engaged in interstate cornmercei and 

( 4) insurance of aircraft owned or operated by 

manufacturers of aircraft or aircraft operated in scheduled 

interstate flight or cargo of such aircraft or against 

liability, other than workers' compensation and employers' 

liability, arising out of the ownership, maintenance, or use 

of such aircraft.'' 

Section 22. Section 33-l-402, MCA, is amended to read: 

''33-l-402. Examination of agents, mw.nagers, dOd 

promoters. For the purpose of ascertaining compliance with 
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this code, the commissioner may as often as he deems 

advisable examine the accounts, records, documents, and 

transactions pertaining to or affecting its insurance 

affairs or proposed insurance affairs of: 

(1) any insurance agent, solicitor, surplus ±ine lines 

agent, general agent, or adjuster; 

(2) any person having a contract under which he enjoys 

in fact the exclusive or dominant right to manage or cont~ol 

an insurer; 

(3) any person holding the sha~es of voting stock or 

policyholder proxies of a domestic insurer, for the purpose 

of controlling the management thereof, as voting trustee or 

otherwise; 

(4) any person engaged in or proposing to be engaged 

in or assisting in the promotion or formation of a domestic 

insurer or insurance holding corporation or corporation to 

finance a domestic insurer or the production of 

business." 

its 

Section 23. Section 33-l-614, MCA, is amended to read: 

"33-l-614. Exempt ions from service of process 

provisions. Sections 33-1-611 through 33-l-613 shall not 

apply to: 

(l) surplus -rine lines insurance lawfully effectuated 

under part 3, chapter 2; 

(2) reinsurance; or 
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(3) any action or proceeding against an unauthorized 

insurer arising out of: 

{a) wet marine and transportation insurance; 

(b) 1nsurance on or with respect to subjects located, 

resident, or to be performed wholly outside this state or on 

or with respect to vehicles or aircraft owned and 

principally garaged outside this state; 

(c) insurance on property or operations of railroads 

engaged in interstate commerce; or 

{d) insurance on aircraft or cargo of such aircraft or 

against liability, other than employer's liability, arising 

out of the ownership, maintenance, or use of such aircraft, 

where the policy or contract contains a provision 

designating the commissioner as its attorney for the 

acceptance of service of lawful process in any action or 

proceeding instituted by or on behalf of an insured or 

beneficiary arising out of any such policy or where the 

insurer enters a general appearance in any such action." 

Section 24. 

"33-l-711. 

Section 33-1-711, MCA, is amended to read: 

Appeals from the commissioner. ( 1) An 

appeal from the commissioner shall be taken only from an 

order on hearing or with respect to a matter as to which the 

commissioner has refused a hearing. Any person who was a 

party to such hearing or 

directly and immediately 

whose pecuniary interests are 

affected by any such order or 
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refusal and who is aggrieved thereby may, within 30 days 

after the order has been mailed or delivered to the persons 

entitled to receive the same, the commissioner's order 

denying rehearing or reargument has been so mailed or 

delivered, or the commissioner's refusal to grant a hearing, 

appeal from such order on hearing or such refusal of a 

hearing. The appeal shall be taken to the district court of 

Lewis and Clark County by filing written notice of appeal in 

such court and by filing a copy of such notice with the 

commissioner, except that in appeals from the suspension or 

revocation of the certificate of authority of a domestic 

insurer or of the license of an agent, solicitor, or su~plus 

}~"e lines agent, the person taking the appeal may at his 

option, in lieu of the district court of Lewis and Clark 

County, take the appeal to the district court of the county 

of Montana in which the insurer has its principal place of 

business or the licensee resides. 

(2) Upon filing of the notice of appeal therein, the 

court shall have full jurisdiction and shall determine 

whether such filing shall operate as a stay of the order or 

action appealed from, except that in the following instances 

the filing of the notice of appeal shall automatically stay 

the order appealed from pending the judgment of the district 

court on the appeal: 

(a) appeal from suspension or revocation of the 
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license of an agent, solicitor, or surplus ~i"e lines agent; 

(b) appeal from suspension or revocation of the 

certificate of authority of an insurer. 

(3) Within 20 days after filing of the copy of the 

notice of appeal in his office, the commissioner shall make 

and return to the court in which the appeal is pending a 

copy of his order appealed from and a full and complete 

transcript, duly certified by the commissioner, of his 

record of the hearing upon which the order was issued, 

together with all exhibits and documentary evidence 

introduced thereat. If the appeal is from an action of the 

commissioner with respect to which a hearing was refused, 

the commissioner shall within such 20-day period make and 

return to the court a full and complete transcript, duly 

certified by him, of all documents on file in his office 

directly relating to the matter as to which such appeal is 

taken. 

{4) Upon receipt of such transcripts and evidence, the 

court shall hear the matter de novo as soon as reasonably 

possible thereafter, Upon 

court shall consider the 

the hearing of the appeal, the 

evidence contained in the 

transcript, exhibits, and documents therein filed by the 

commissioner, together with such additional proper evidence 

as may be offered by any party tu the appeal. 

(5) After hearing the appeal, the court may affirm, 
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modify, or reverse the order or action of the commissioner 

in whole or in part or remand the action to the commissioner 

for further proceedings in accordance with the court's 

direction. 

(6) Costs shall be awarded as in civil actions. 

(7) Appeal may be taken to the supreme court from the 

judgment of the district court as in other civil cases to 

which the state is a party. A stay of the effectiveness of 

any such judgment may be made only by order of the supreme 

court upon the giving of such security as that court deems 

proper. 

(8) This section shall not apply to appeals as to 

matters covered by chapter 16." 

Section 25. Section 33-2-119, MCA, is amended to read: 

''33-2-119. Suspension or revocation for violations and 

special grounds. (1) The commissioner may, in his 

discretion, suspend or revoke an insurer's certificate of 

authority if, after a hearing thereon, he finds that the 

insurer has: 

(a) violated any lawful order of the commissioner or 

any provision of this code other than those for which 

suspension or revocation is mandatory; 

(b) reinsured more than 90% of its risks., resident.!... 

!_oca_~~.~!... or to be performed in Montar:a, in another 1nsurer. 

In considering suspension or revocation, the commissioner 
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shall consider all relevant factors, including whether: 

(i) after the reinsurance transaction all parties will 

be in compliance with Montana law; and 

( i i l the transaction will substantially reduce 

protection and service to Montana policyholders. 

(2) The commissioner shall, after a hearing thereon, 

suspend or revoke an insurer's certificate of authority if 

he finds that the insurer: 

(a) is in unsound condition or in such condition or 

using such methods or practices in the conduct of its 

business as to render its further transaction of insurance 

in Montana injurious or ha~ardous to its policyholders or to 

the public; 

(b) has refused to be examined or to produce its 

accounts, records, and files for examination or if any of 

its officers have refused to give information with respect 

to its affairs, when required by the commissioner; 

{c) has failed to pay any final judgment rendered 

against it in Montana within 30 days after the judgment 

became final: 

(d) with such frequency as to indicate its general 

business practice in Montana, has without just cause refused 

to pay proper claims arising under its policies, whether any 

such claim is in favor of an insured or is in favor of a 

third person with respect to the liability of an insured to 

-31-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1100/0l 

such third person, or without just cause compels such 

insured or claimant to accept less than the amount due them 

or to employ attorneys or to bring suit against the insurer 

o~ such an insured to secure full payment or settlement of 

such claims; 

(e) is affiliated with and under the same general 

management or interlocking directorate or ownership as 

another insurer which transacts direct insurance in Montana 

without having a certificate of authority therefor, except 

as permitted as to a surplus ~~ne lines insurer under part 3 

of this chapter. 

(3} The commissioner may, in his discretion and 

without advance notice or a hearing thereon, immediately 

suspend the certificate of authority of any insurer as to 

which proceedings for receivership, conservatorship, 

rehabilitation, or other delinquency proceedings have been 

commenced in any state." 

Section 26. Section 33-2-706, MCA, is amended to read: 

"33-2-706. Report and tax of independently procured 

coverages. (1) Every insured who in this state procures or 

causes to be procured or continues or renews insurance in an 

unauthorized foreign insurer or any self-insurer who in this 

state so procures or continues excess loss, catastrophe, or 

other insurance upon a subject of insurance resident, 

located, or to be performed within this state, other than 
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insurance procured through a surplus line lines agent 

pursuant to The Surplus b±ne Lines Insurance Law or exempted 

from such law under 33-2-317, shall, within 30 days after 

the date such insurance was so procured, continued, or 

renewed, file a written repoct of the same with the 

commissioner on forms designated by the commissioner and 

furnished to such an insured upon request. The report shall 

show the name and address of the insured or insureds, name 

and address of the insurer, the subject of the insurance, a 

general description of the coverage, the amount of premium 

currently charged therefor, and such additional pertinent 

information as is reasonably requested by the commissioner. 

If any such insurance covers also a subject of insurance 

resident, located, or to be performed outside this state, a 

proper pro rata portion of the entire premium payable for 

all such insurance shall be allocated as to the subjects of 

insurance resident, located, or to be performed in this 

state, for the purposes of this section. 

(2) Any insurance in an unauthorized insurer procured 

through negotiations or an application in whole or in part 

occurring or made within or from within this state or for 

which premiums in whole or in part are remitted directly or 

indirectly from within this state shall be deemed to be 

insurance procured or continued or renewed in this state 

within the intent of subsection (1) above. 
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(3) For the general support of the government of this 

state there is levied upon the obligation, chose in action, 

or right represented by the premium charged or payable for 

such insurance a tax at the rate of 2 3/4% of the gross 

amount of such premium. The insured shall withhold the 

amount of the tax from the amount of premium charged by and 

otherwise payable to the insurer for such insurance, and 

within 30 days after the insurance was so procured, 

continued, or renewed and coincidentally with the filing 

with the commissioner of the report provided for in 

subsection (1) above, the insu~ed shall pay the amount of 

the tax to the state treasurer through the commissioner. 

(4) If the insured fails to withhold from the premium 

the amount of tax herein levied, the insured shall be liable 

for the amount thereof and shall pay the same to the 

commissioner within the time stated in subsection (3) above. 

(S) The tax imposed hereunder if delinquent shall bear 

interest at the rate of 6% per annum, compounded annually. 

(6) The tax shall be collectable from the insured by 

civil action brought by the commissioner. 

(7) This section does not abrogate or modify and shall 

not be construed or deemed to abrogate or modify any 

provision of 33-2-104 or 33-2-105 or a11y other provision of 

this code. 

(8) This section does not apply as to life or 
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disability insurances." 

Section 27. Section 33-2-708, MCA, is amended to read: 

''33-2-708. Fees and licenses. {1) The commissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 

in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers .••••..• ooo •••••• ooo,oo• $ 30o00 

(B) foreign insurers o •••••• oo•ooo•ooo• oooooo. 300.00 

(ii) annual continuation of certificate of authority .• 

•.•......••. ··••• •••.•.•.•.........•............•.•• 300.00 

(iii) reinstatement of certificate of authority 

25.00 

(b) articles of incorporation: 

(i) filing original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state •o••••o••• 20.00 

{ii) filing amendment of articles of incorporation, 
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domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

10.00 

(C) filing bylaws or amendment thereto where required 

5.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

25.00 

(e) resident agent's license: 

(i) application for original license, including 

issuance of license, if issued (life and/or disability) .... 

10.00 

(ii) application 

issuance of license, if 

for original 

issued (other 

license, including 

than life and/or 

disability} 

(iii) appointment of agent, each insurer ..... o 

(iv) annual renewal, each insurer o •• o••o••••·· 

(v) temporary license .. o •• o o •••••• o o •• o •••••• 

10.00 

10.00 

10.00 

10.00 

(vi) amendment of license (excluding additions thereto) 

or reissuance of master license ... o.oo•············ 

(f) nonresident agent's license: 

10.00 

(i) application for original license, including 

issuance of license, if issued (life and/or disability} .... 

...........•..••.•...•..........•..•.•.......•..•... 100.00 

(ii) application for original license, including 
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issuance of license,. if issued (other than life and/or 

disability) 

(iii) appointment of agent, ·each insurer ..... . 

(iv) annual renewal, each insurer .•........••. 

100.00 

10.00 

10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license 10.00 

(g) solicitor's license: 

(i) application for original license, including 

issuance of license, if issued .................... . 

(ii) annual renewal of l1cense 

5.00 

5.00 

(h) examination for license as agent or solicitor,. 

each examination ..•...............•.•...•••.....••. 10.00 

(i) surplus ii~e-a9eft~~s lines agent license: 

(i) application for otiginal license and for issuance 

of license, if issued 

(ii) annual renewal of license 

(j) adjuster•s license: 

25.00 

25.00 

{i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

10.00 

10.00 

( k) insurance vending machine license, each machine, 

each year 10.00 

(1) commissioner•s certificate under seal (except when 

on certificates of authority or licenses) 3.00 

(m) copies of documents on file in the commtssioner 's 
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office, per page ••• 0 •••••••••••••••••••••••••• 0 0 0 0. .50 

(n) policy forms: 

( i) filing each policy form ............... 0 .. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ••• 0. 0 •• 0 • 0 0. 0 0 ••••••••• 0 •••• 0 0. 0 •••• 0. 0. 0. 10.00 

(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days .•.. 

••••• 0 0 •• 0 ••••••••••• 0 •••••• 0 •••• 0 ••••• 0 ••••••• 0 0 ••• 50.00 

( 2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties and those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by 

him pursuant to Title 33 and the rules adopted thereunder. 

(3) All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123.'1 

Sect ion 28. Section 33-17-1001, z.ii.CA, is amended to 

read: 
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1'33-17-1001. Suspension, revocation, or refusal of 

license. (1) Except as provided in 33-17-411, the 

commissioner may suspend for not more than 12 months or may 

revoke or refuse to continue any license issued under this 

chapter or any surplus T±"e lines agent license if, after 

hearing held on not less than 20 days' advance notice by 

~eg±~~e~ed--o~ certified mail of such hearing and of the 

charges against the licensee given as provided in 

33-1-314(3) to the licensee and to the insurers represented, 

as to an agent, or to the appointing agent, as to a 

solicitor, he finds that as to the licensee any one or more 

of the following causes exist: 

(a) for any cause for which issuance of the license 

could have been ~efused had it then existed and been known 

to the commissioner; 

(b) for obtaining or attempting to obtain any such 

license through misrepresentation or fraud; 

(cJ for violation of or noncompliance with any 

applicable provision of this code or for willful violation 

of any lawful rule o~ order of the commissione~; 

(d) for misappropriation or conversion to his own use 

or illegal withholding of moneys or property belonging to 

policyholders or insurer or beneficiaries or others and 

received in condlJCt of business under the license; 

(e) conviction, by final judgment, of a felony 
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involving moral turpitude; 

(f) if in the conduct of his affairs under the license 

the licensee has used fraudulent or dishonest practices or 

has shown himself to be incompetent, untrustworthy, or a 

source of injury and loss to the public. 

(2) The license of a firm or corporation may be 

suspended, revoked, or refused also for any of such causes 

as relate to any individual designated in the license to 

eKercise its powers." 

Section 29. Section 33-18-212, MCA, is amended to 

read: 

''33-18-212. Illegal dealing in premiums -- improper 

charges for insurance. (l) No person shall willfully collect 

any sum as premium or charge for insurance, which insurance 

is not then provided or is not in due course to be provided 

(subject to acceptance of the risk by the insurer) by an 

insurance policy issued by an insurer as authorized by this 

code. 

(2) No person shall willfully collect as premium or 

charge for insurance any sum in excess of or less than the 

premium or charge applicable to such insurance and, as 

specified in the policy, in accordance with the applicable 

classifications and rates as filed with and approved by the 

commissioner; or in cases where classifications, premiums, 

or rates are not required by this code to be so filed and 
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approved, such premiums and charges shall not be in excess 

of or less than those specified in the policy and as fixed 

by the insurer. This provision shall not be deemed to 

prohibit the charging and collection, by surplus ±i"e lines 

agents licensed under chapter 2, part 3, of the amount of 

applicable state and federal taxes in addition to the 

premium required by the insurer. It shall not be deemed to 

prohibit the charging and collection, by a life insurer, of 

amounts actually to be expended for medical examination of 

an applicant for life insurance or for reinstatement of a 

life insurance policy. The provision of this subsection does 

not prohibit the collection from an insured of a placement 

fee, not to exceed 7 1/2% of the annual premium, for 

placement through the state compensation insurance fund by a 

duly licensed casualty insurance agent. This placement fee 

is not a premium as defined in 33-15-102. 

17 (3) Each violation of this section shall be punishable 

18 under 33-l-104." 

19 NEW SECTION. Section 30. Extension of authority. Any 

20 existing authority of the comrnissione~ of insurance to make 

21 rules on the subject of the provisions of this act is 

22 extended to the provisions of this act. 

23 NEW SECTION. Section 31. Codification instruction. 

24 Sections 2, 9, 10, and 19 are intended to be codified as an 

25 integral part of Title 33, chapter 2, part 3, and the 
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provisions of Title 33, chapter 2, part 3, apply to sections 

2, 9, 10, and 19. 

NEW SECTION. Section 32. Saving clause. This act does 

not affect rights and duties that matu~ed, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 33. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 34. Effective date. This act is 

effective on passage and approval. 

-End-
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APPROVED BY COMM. ON 
BUSINESS AND LABOR 

INTRODUCED BY /N/:4 Q 0 

7i&('K~ 

A BILL FOR AN ACT ENTITLED: ,.AN ACT TO AMEND THE LAWS 

RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS, 

AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614, 

33-1-711, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706, 

33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE ... 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 33-2-301, MCA, is amended to read: 

,.33-2-301. Short title purpose. 1!l This part 

constitutes and may be referred to as nThe Surplus bifte 

Lines Insurance Law". 

(2) This part must be liberally construed and applied 

to: 

{a) protect persons seeking insurance in this state: 

(b) permit surplus lines insurance to be placed with 

reputable and financially sound unauthorized insurers and to 

be exported from this state pursuant to this part; 

(c) establish a system of regulation that will permit 

orderly access to surplus lines insurance in this_state and 

encourage authorized insurers to provide new and innovative 

~ ,..,..,.,,., Cound' 
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types of insurance to consumers in this state; and 

(d) protec~_!evenues of this stata.'' 

NEW SECTION. Section 2. Definitions. As used in [this 

part), the following definitions apply: 

(1) ''Authorized insurer'' means an insurer authorized 

pursuant to 33-2-101 to transact insurance in this state. 

(2) "Eligible surplus lines insurer" means an 

unauthorized insurer with which a surplus lines agent may 

place surplus lines insurance under 33-2-307. 

(3) ''Exportn means to place surplus lines insurance 

with an unauthorized insurer. 

(4) "Kind of insurance" means one of the types of 

insurance required to be reported in the annual statement 

filed with the commissioner by an authorized insurer. 

(5) "Producing agent'' means the individual agent 

dealing directly with the person seeking insurance. 

(6) "Surplus lines agent'' means an individual, 

partnership, or corporation licensed under 33-2-305 to place 

surplus lines insurance (on risks resident, located, or to 

be performed in this state} with unauthorized insurers 

eligible to accept such insurance. 

(7) "Surplus lines insurance'' means any insurance (on 

risks resident, located, or to be performed in this state) 

permitted to be placed through a surplus lines agent with an 

unauthorized insurer eligible to accept the insurance. The 

-2- SECOND READING 
f/fj- '171 
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term does not include the kinds of insurance exempted 

[section 21]. 

under 

( 8) "Unauthorized insurer" means an insurer not 

authorized pursuant to 33-2-101 to transact insurance in 

this state. The term includes insurance exchanges authorized 

under the laws of other states. 

Section J. Section 33-2-302, MCA, is amended to read: 

"33-2-302. Conditions precedent to sale of surplus 

iifte lines insurance ---~9eft~~s-a££idftvit. tlt-if-ee~tain 

insH~&ftee--eoverege~--cannot--be--proe~red--from--atlthorized 

iftsttrers,--sHeh--eoveragesr--hereinafter-designated-usnrpitts 

i~nesu,-may-be-procttred-Erom-unettthorized--insttrers--sub;ect 

to-the-foiiowin~-eondition~~ 

tat--Phe--in~tt~anee-m~~~-be-proett~ed-thro~~h-a-Yieen~ed 

sttrpYtts-iine-agent~ 

tbt--~he-fttll-8mo~n~-o£-in3~ranee-~eq~ired-most-no~--be 

~ree~rable,--a£ter--di~~gen~--e££ort-ha~-been-made-~e-do-so7 

from-a-majort~y-o£-the-insttrers-attthorized-to-transaet--that 

~±nd-anO-elass-of-±ns~ranee-±n-th±s-s~ater-and-the-amottnt-of 

±nsorance--~Taeed--in--an-~nattthorized-in~ttrer-shall-be-oniy 

the--e~eess--over--the--amottnt--proe~rable--£rom--attthorized 

±nsttrers. Insurance may be procured through a licensed 

surplus lin~s agent from an unauthorized insurer if: 

L!l 
( 2) 

the insurer is an eligible surplus li0es insurer; 

the full amount or kind of ~nsurance cannot be 
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obtained from authorized insu.rers. The full amount _or kind 

of insurance may be procured from an eligib~e surplus lines 

insurer if the agent makes a dil~nt search among the 

insurers who are authorized t2._tran~~_! __ and are actua~ _ _!y 

writing the particular _kind and class___Q~-_!~~e in this 

state and cannot obtain the full amount or kind of insurance 

from an authorized insurer. 

tctill ~he ~ insurance m~~t is not ee so procured 

for the purpose of securing advantages either as to: 

tit.@] a lower premium rate than would be accepted by 

an authorized insurer; or 

t±±till terms of the insurance cont.racto; and 

tit--At--the--t~me-oE-proetlr~ng7-effecttngr-and-~sstting 

sny-saeh-ins~roneer-the-ettrpi~s-li~e-e9ent-ehall-e~eeate--an 

af£i~avit 7 ---in--~erm--as--preseri0ed--~r--aeeepted--by--the 

eommissioner 7-settin9-€orth-faet~-referred-to-in--sttbseetion 

tit---and---fiie---stteh--aff±davit--with--the--eommis~ionero 

A£f~dav~ts-Eiled-ttnder-th~s-sttbeeetion-~ha!T-be--sttbjeet--to 

~ttblie--inspeetion--ttniees--the-·e~mm±~~ione~-determines-that 

the-pttblic-interest-reqttiree-otherwiseo 

.i!l__ all other requirements of_ this_~--¥'-~e met." 

Section 4. Section 33-2-303, MCA1 is amended to read: 

.. 33-2-303. endorsement Filing __ ---~nd endorsement of 

contract. Every insurance contract, cover, note, or 

certificate of insurance procured and delivered as ~ surplus 
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line--eove~sqe lines insurance under this iaw part shall be 

filed with the commissioner and endorsed as hsvift~--been 

"issued in an unauthorized insurer under The Surplus b~ne 

Lines Insurance Law, under a~ent~~ agent license No. 

and "NOT covered by the property and casualty guaranty fund 

of this state if the unauthorized insurer becomes 

insolvent 11 • The surplus line lines agent shall properly fill 

in and sign the endorsement." 

Section 5. Section 33-2-304, MCA, is amended to read: 

"33-2-304. Sucp1us iine lines insurance valid. 

Insurance contracts procured as nsurplus iine•-eoverage~ 

lines insurance from unauthorized insurers in accordance 

with this law shall be fully valid and enforceable as to all 

parties and shall be given acceptance and recognition in all 

matters and respects to the same effect as like contracts 

issued by authorized insurers.~~ 

Section 6. Section 33-2-305, MCA, is amended to read: 

"33-2-305. Licensing of surplus lil"'e lines agent -

fee and bond. Al"'y--per~onr--wnile--1:±een~ed--as--a--re~±dent 

~l"'~tt~ance--a~ent-oE-thi~-state-ae-to-property,-ea~ua1:tyr-and 

sttrety-insttranees-and-who-is-deemed-by-tfte--eommiss±oner--to 

be--qttaiiE±ed--thereior--by--il"'s~ranee--experi~nee-al"!:d-to-be 

trttstworthy 7-may-be-iieensed-ae--a--sttrpitte--l±ne--a~~nt--a~ 

£oitows--:-

tlt--Appl±eat±on--to--the--eommi~sioner-£er-the-lieel"'se 
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sha%l-be-made-on-forms-£~rl"'ished-by-the-comm±ssiol"'ero 

tit--b±eense-£ee-in-the-amottl"'t-state~-±l"'-33-~-~68-sha%1: 

be-paid-to-tne-eommisstonero-The-l±een~e-sn~tt-expire-on-the 

Apr±%-l-next-a£ter-its-date-o£-±sstteo (1) An agent licensed 

by this state may not procure a_contract of. surplus lines 

insurance with an unauthorized insurer_unless the agent is 

licensed as a resident property, casualty, and surety 

insurance agent and possesses a current surplus lines 

insurance license issued by the commi:::;sioner. 

ill..____ The commissioner shall issue a surE!_us lines 

license to any qualified holder of a current property, 

casualty~ and surety insurance agent license only if the 

agent has: 

(a) remitted to the commission~£ the annual 

prescribed_by 33-2-708t 

fee 

(b) submitted to the commission~~- a completed license 

application on a form.~upplied by the commission~~_L 

(c) been licensed as ~oE~!~ casualty, and sur~ty 

insurance agent continuou~for ?~_Qr more; and 

t3t~ Pr~or--to--i3~uonee--o~--t±eense 1 -the-appi~ea~t 

shaii-£ii~ filed with the commissioner and thereafter for as 

long as the license remains in effect he-~hal-l-- keep ~-t: 10 

force a bond in favor of the state of Montana in the penal

~ttm amount of $~.,-999 $10,00_Q_, ~o~~ith a.uthori:,:ed corporate 

sureties approved by the commissioner. The bond ~he:-ll must 
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be conditioned that the agent will conduct business under 

the license in accordance with the provisions of The Surplus 

b~n~ Lines Insurance Law and that he will promptly remit the 

taxes provided by such law. The bond ~h8ii ~ not be 

terminated unless the surety gives the ~urplus lines agent, 

the producing agent, and the commissioner at least 30 days' 

prior written notice thereof ~s-f~i~d-w±~h-~h~-eomm±ssion~r. 

(3) The license expires on April 1 after its date of 

issue. A surplus_lines agent shall renew the license on or 

before March_! of each year upon payment of the annual 

renewal fee prescribed in 33-2-708. ~ surplus lines~ 

who fails to apply" for a rene~al of the license on or bef~re 

March 1 shall pay a fine of $100 b~fore th~ commissioner 

renews the license. 

(4) A corporation is eligible to be a resident surpl~ 

lin~s agent if: 

(a) the corporat~ license lists th~ individuals within 

the corporation ~~o have sati~fied the reguir_~_ments of this 

part to b~come surplus lines agents; --~nd 

(b) only those individuals listed ~~ the corporate 

license transact surplus lines business.'' 

Section 7. Section 33-2-306, MCA, is amended to read: 

"33~2~306. Agent's authority under 1 icense 

acceptance of business from other agents ~~cement fee. 

(1) Under a surplus iifte-agenti~ li~~s agent license the 
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licensee shall--have--tne--ri~ht--to ~ place surplus line 

eove~a~es lines insurance, in compliance with The Surplus 

bine Lines Insurance Law, with any toreiqn or alien insurer 

or insurers not otherwise authorized to transact insurance 

in this state and as to such coverages to act as agent in 

this state for such insurer or insurers. 

( 2) The surplus T±~e lines agent may accept surplus 

:l:i:fte--l~~nt~±fte!l~ lines insuran_~~ from any duly licensed agent 

of an authorized insurer and may con1pensatP him therefor. 

(3) A surplus _l ~ne~ dgent W~9--.£!~c~-~~~~~'-!_r_.e_!us 

lines ___i___!l~urance i_r~~d_ance -~-th_-------.2_'-!~sect~~-_llj_ __ may 

collect a Pl.acement fee of o.s~~_!__b-~_E!ef!l_lum_cha.!:_.9.~_t_o 

cover _the costs of issuing and servici~g the policy. Tht! 

fee may not be less than $10_or more than ~lOD__c_" 

Section B. 

"33-2-307. 

Section 33-2-307, MCA, is amended to read: 

Sttrpia~---iines---+n---~ol~ent· ---i~~tlrers~ 

Requirements for eligible ___ su~_~ _ _____!_l!l~~--l:_l_lsll_rer~ A-ettrpias 

i±ne-agent-~haii-not-knowing:l:y-piaee-~urp:l:u~-tifte--insuren~e 

w±eh-±ft~urers-unsound-r±nene±~ily.-The-~gent-!lha:l:l-a~eertain 

the--fin~ne±al--eondition-of-the-ttn~tttheri~ed-insurer-be£ore 

pioe±ng-inettreftee-therewith·.-Phe-~9en~-~hal!-~o-in~ttre--~nty 

eithe~~ 

tlt--with--an-insu~er-whieh-i~-an-atlth~r~~ea-insur~r-±M 

at-iea~t-on~-~tate-oe-the-8ntted--Stdte~--tor--t~e--~tnd--~f 

in~ur8nee--±nvolY~rl--ana--whicn--meets--~ne--requiremeftt~-or 
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33-i-%89-and-33-~-%16,-a~-appi~eab%~~-o~ 

t~t--w±th-an-aiien-insttrer,-other--than--ene--qttalified 

~nder--t%t--abover--whieh--has--an-es~abiished-and-e££eet±ve 

trnst-fttnd-of-at-ieast-$1-miilion-within-the--Bnited--Statee 

administered--by-a-reeo9nized-finaneiai-institation-and-heid 

£or-the-benefit-o£--a%i--its--polieyholdere--in--the--Hnited 

States--or-polieyholders-and-ereditors-in-the-Hnited-States~ 

(1) A surplus lines agent may not place insurance with an 

unauthorized insurer u~~ess, at the time of placement, the 

unauthorized insurer: 

(a) has established satisfactory evidence of good 

reputation and financial integrity; and 

(b) is qualified under one of the following 

subsections: 

ill the insurer maintains capital a~d surplus or its 

equivalent under ~he laws of its state of domicile, which 

equal~_the greater of: 

(A) the minimum capital and surplus requirements of 

33-2-109 and 33-2-110; or 

(B) $2.5 million 1 year after [th~_effective date of 

this act] and $3.5 million ~_years after [the effective date 

of this act]. After 3 year from [the effectiv~ date of this 

act)_, an insurer possessing less than $4 million subcapital 

and surplus may satisfy the requirements_ of this subsection 

upon an affirmative fjnding of acceptability by the 
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C?mmissioner. The commissioner's finding must be based upon 

such facto~s as quality of management, capital, and surplus 

of a parent company; company ':1_0~~rwriting profit and 

investment income trends; and compa~cord and reputation 

within the industry. The commissioner may not make an 

affirmative finding of acceptabilit~-~ben the surplus lines 

insurer's capital and surplus is less than $3 million. 

(ii) in the case of ~~~-__ ?_!_ ___ anot_h~--~m_ilar 

unincorporated group of alien individual insurers, the 

insurer maintains a trust fund of not less than $50 million 

as security to the full amount tb_~_r_:e:_of for ~11 £~licyholders 

and creditors in the United States of each member of the 

group. The trust must comply with the terms and conditions 

established in subsection (lj(b)(iv) tur cilie11 insurers. 

(iii) in the case of an insurance exchange created by 

the laws of individual ::;:~ate~.! ~_0-~--~.!!.?_ure_~ maintains capit"!! 

and surplus, or their substanti~l -~L!__i_y~lent, of not less 

than $15 million in the_agg!_~g_~~e~---~~r: ~!! -~~~_ans:_~~~C::!!~0~ 

that maintains funds for the p~otecticn of each insurance 

exchange poli_~ho_~-~-~___!_each individual syndicate shall 

maintain minimum capital and surplus, or their substantial 

equivalent, of not l~~s ~-ban __ $_~·~ ~11~'2_12_~ If the insurance 

exchange does not maintain fu~~0-~-~-~-~ction of each 

insurance e~change po1 icyho1der,_~~-~!l. i!~(!L~!d~~-1-~yndic~_!:--~ 

shall meet the minimum capital and surp_lus _ _requi_rements of 

-10-
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subsection (1)(b)(i). 

(iv) in the case of an alien insurer, the insurer 

maintains in the United States an irrevocable trust fund in 

either a national bank or a member of the federal reserve 

syste~, in an amount not less th~0 $1.5 million, f?r the 

protection of dll its policy~olders in the Un~ted States and 

such trust fund consists of cash, securities, or letters of 

credit or of investments of substant!ally the same character 

and quality as those which are eligible investments for the 

capital and statutory reserves of lnsurers authori~ed to 

write _like kinds of insurance in this state. Such trust 

fund, whic~ must be included in any calculation of capita~ 

and surplus or its equivalent, must have an expira~ion date 

which at no time may be less than 5 years. In addition, the 

alien insurer must appe~r on the natio~al association of 

insurance commissjoners' Non-Admitted Insurers Quarterly 

Listing. 

~as provided the commissioner a copy of its 

current annual sta~ement, certifi~d by the insurer no more 

than 6 months after .. the close of the E_eriod reported upon 

(or quarterly if considered necessary by the commissioner), 

and which is either: 

(i) filed with and approved by the regulatory 

aut~ority in ~~e state of domicile of the u~authorized 

insurer; or 
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(ii) certified by an accounting_ or auditing firm 

licensed in the jurisdiction of the insurer's state of 

domicile. 

( 2) In the case of an lnsurance exchange, the 

statement __ required by subsf"ct ion _ __{ l) (_~~ be an aggregate 

combined statement _o_~ all underwr~ .§_.Y__r]dic~te:? ().E_eratinq 

during the period reported. 

1ll_ In addition to meeti_n_g Lhe re_quirements in 

subsection ( l), an ;_nsurer ~--~~_l_i_g__~_9~_':0·i.Jll:ls lines 

insu1·er only if it recent 1 i st of &~-~~-~ on the most 
----~-

eligible_ surplus _!._ines~l_l-~er_5 ___ ~ished ___ ~ __ lea_§__!_ 

semiannually by the_~o~issioner_:_ 'I'his.-2_~section does not 

requ_ire the ~_cmmissioner to place or maintain the name of 

any unau~horized insurer on the ~ist of eligible surplus 

lines insurers. No action may lie again~_!- tt_1_~ __ commis~ioner 

or an employee of the commissioner~for __ ~'"!Ything said in 

issuing the list of eligible su_!__El-us !i~~i_fl~~rers referred 

to in this subsection. 

f4) 

~ 

As used in this sectio_!~the tQ_l__!owin~~_itiC?n_~ 

(a) "Capital", as used in the financia~_ requirements 

of 33-2-307, means funds investeC!__ -~_!!_ _ __!_2.~ stocks or othec 

evidences of O"'!~~E__:;;~ 

{b) "Surplus", as ~ses!__~!!___!::t}e_ -~ ll"!_d_f~ . ..'.:' ~- ~eq~L~~~ent§_ 

of 33-2-307, means fund~____9ver __ and above liabilities and 
-- -------------~------

-12-
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capital of the insurer for the protection of policyholders.'' 

NEW SECTION. Section 9. Withdrawal of eligibility 

from a surplus lines insurer. (l) The commissioner may 

declare an eligible surplus lines insurer ineligible if at 

any time the commissioner has reason to believe that it: 

(a) is in unsound financial condition; 

(b) is no longer eligible under 33-2-307; 

(c) has willfully violated the laws of this state: or 

(d) does not make reasonably prompt payment of just 

losses and claims in this state or elsewhere. 

(2) The commissioner shall promptly mail notice of all 

such declarations to each surplus lines agent. 

NEW SECTION. Section 10. Surplus lines advisory 

organizations -- examination by commissioner. (1) A surplus 

lines advisory organization of surplus lines agents may be 

formed to: 

(a) facilitate and ~ncourage compliance by its members 

with the laws of this state and the rules and regulations of 

the commissioner relative to surplus lines insurance; 

(b) provide means for the confidential examination of 

all surplus lines insurance written by its members to 

determine whether such insurance complies with this part; 

(c) communicate with organizations of authorized 

.1nsurers with respect to the proper use of the surplus lines 

market; and 
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(d) receive and disseminate to its members information 

relative to surplus lines insurance. 

(2) Each advisory organization shall file with the 

commissioner: 

(a) a copy 

agreement or 

incorporation; 

of its constitution, 

association, or its 

its articles 

certificate 

of 

of 

(b) a copy of its bylaws, r11les, and regulations 

governing its activities; 

(C) a current list of its members; 

(d) the name and address of a resident of this state 

upon whom notices or orders of the conuui:o;siuner or processes 

issued at his direction may be served; and 

(e) an agreement that the commissioner may examine the 

advisory organization under the provisions of subsection 

( 3). 

(3) The commissioner may make or cause to be made an 

examination of each advisory organization. The reasonable 

cost of an examination shall be paid by the advisory 

organization upon presentation to it by the commissioner of 

a detailed account of such cost. The officers, managers, 

agents, and employees of the advisory organizatiorl may be 

examined at any time, under oath, ~nd shall exhibit all 

books, records, accounts, documents, or dgreemerlts go~erning 

its method of operation. The commissioner shall furnish two 
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copies of the examination report to the examined advisory 

organization and shall notify the organization that it may, 

within 20 days of receipt of the report, request a hearing 

on the report or on any facts or recommendations contained 

in it. If the commissioner finds the advisory organization 

or any of its members to be in violation of this part, he 

may issue an order requiring the discontinuance of the 

violation. 

(4) The commissioner may by order compel a surplus 

lines agent to join an advisory organization as a condition 

of continued licensure under this part. 

Section 11. Section 33-2-308, MCA, is amended to read: 

''33-2-308. Evidence of the insurance -- changes -

penalty. (1) Upon placing a surplus %in~--eovera9e lines 

insurance, the surplus line lines agent shall promptly issue 

and deliver to the insured or the producing agent evidence 

of the insurance, consisting either of the policy as issued 

by the insurer or, if such policy is not then available, a 

cover note or certificate of insurance signed or 

countersigned by the agent. Such cover note or certificate 

shsll must show the subject, coverage, conditions, and term 

of the insurance, the premium charged and taxes collected 

from the insured, and the name and address of the insurer. 

If the direct risk is assumed by more than one insurer, the 

cover note or certificate shall must state the name and 
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address and proportion of the entire direct risk assumed by 

each such insurer. 

(2) If after the issuance and delivery of any such 

cover note or certificate there is any change as to the 

identity of the insurers or the proportion of the direct 

risk assumed by the insurer as stated in the original cover 

note or certificate or in any other material respect as to 

the insurance coverage evidenced by the cover note or 

certificate, the age·1t shall promptly issue and deliver to 

the insured a substilute cover note or certificate 

accurately showing the current ~tatus of the coverage and 

the insurers responsible thereunder. 

(3) If a policy issued by the insun:~r is not available 

upon placement of the insurance and the agent has issued and 

delivered a cover note or certificate as 

provided, upon request therefor by the insured, 

hereinabove 

the agent 

shall as soon as reasonably possible procure from the 

insurer its policy evidencing such 1nsurance and deliver 

such policy to the insured in replacement of the cover note 

~ certificate theretofore issued. 

(4) Any surplus ~~ne lines agent who knowingly or 

negligently issues or delivers a false cover note or 

certificate of insurance or fails prompt.ly to noti.Ey the 

insured of any material change with respect to such 

insurance by delivery to the insured of a substitute cover 

-16-
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note or certificate as provided in subsection (2) shall be 

guilty of a violation of this code and upon conviction shall 

be subject to the penalties provided by 33-l-104 or to any 

greater applicable penalty otherwise provided by law. 

(5) A surplus lines agent may not i~sue or deliver any 

evidence of insurance or purport to insure or represent that 

insurance will be or has been written by any eligible 

surplus lines insurer unless he has ~~uthority from th~ 

insurer to cause the risk to be insured or has received 

information from the insurer in the regular course of 

busine~~- that such insurance _has been granted." 

Section 12. Section 33-2-309, MCA, is amended to read: 

"33-2-309. Liability of insurer as to losses and 

unearned premiums. (1) As to a surplus l-ine lines risk which 

has been assumed by an unauthorized insurer pursuant to this 

sttrpl~s-i-~n~s-±"~~r8fte~-law The Surplus ~ines Insurance Law 

and if the premium thereon has been received by the surplus 

l-ine lines agent who placed such insurance, in all questions 

thereafter arising under the coverage as between the insurer 

and the insured, the insurer shall be deemed to have 

received the premium due to it for such coverage. The 

insurer shall be liable to the insured as to losses covered 

by such insurance and for unearned premiums which may become 

payable to the insured upon cancellation of such insurance, 

whether or not in fact the agent is indebted to the insurer 
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with respect to such insurance or for any other cause. This 

provision shall not affect rights as between the insurer and 

the surplus line ~~es agent. 

(2) A payment of premium to a s~us lines agent 

acting for a person other than himself in negotiating, 

continuing, or reviewing a~Y.__?_~ _ _insurance under this 

part is considered to be ~ymen~ to the insurer, 

notwithstanding any conditions o r __ .2!J..E~J-~..!:J...Q'2..§_ that may be 

inserted in the policy or contract. 

titill Each unauthorized insurer assuminq a surplus 

th~~--~~rpi~~--line--±n~ttr~~ee--law lines direct risk under 

sh8ii---b~---deemed The Surplus Lines Insurance Law is 

considered thereby to have subjected itself to the terms of 

this section." 

Section 13. Section 33-2-310, MCA, is amended to read: 

''33-2-310. Records and annual statement -- affidavit. 

(1) Each surplus l~ne !i~ agent shall keep a separate 

record and account of all business transacted under his 

license, including a copy of each daily report, if any, and 

of each e_~~--!~ certificate of insurdnce, cover note, o_I_ 

other evidence of insurance issued by t1i1n. The r~cords ~hBll 

must be available for examination by the commissioner at any 

reasonable time within 5 yedrs after the 1ssuance of the 

e-overet9e ~uq:~_l-~i-~~~ins~-~!lS:_~ tu whid1 1t rP.lates. 

(2) Prior to April 1 of each year the agent shall file 
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with the commissioner a statement for the calendar year 

preceding, showing: 

(a) name and address of each insured for whom surplus 

~ine lines insurance was procured; 

(b) name and home office address of each insurer 

providing ~ueh the surplus lines insurance; 

{c) amount of each ~ttch--eo~erage surplus lines 

insurance policy, the premium rate, and the gross premium 

charged therefor; 

{d) date and term of the policy; 

(e) amount of premium returned on each policy canceled 

or not taken; and 

~mount of. tax and other sums to be collected from 

the insured; 

(g) identity of the producing agent; 

~the application and any _correspondence from the 

surplus line~ insurer or its ~epresentative; and 

tftill such additional information as the commissioner 

may reasonably require. 

(3) Each producing agent shall execute and each 

surplus lines agent shall file an ~ffidavit, on a 

standardized form furnished by the commissioner, as to ~he 

diligent efforts to elace t0e coverage with a~thorized 

insure~~~-. the _results of such efforts. An affidavit filed 

under this subsection is subject to public inspec~ion unless 
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the commission~r determtnes that the ~ic interest 

requires otherwise. The~ducing agen_~ shall state in the 

affidavit that he has expressl~~~ised the insured in 

writing prior to placing the_ ins_~nce l~_!...i._ 

(a) the surp_lus lines insu_~~~~~.Q_whom the ins~::~rance 

is placed is not authorized in ..!..12is st_ate and is not subje.ct 

to the same supervision as an authorize~ insurer; a0~ 

(b) in the event of the ~nso1V~s:".Y- _of the s~E_plus 

lines insurer, the _ _12__£0~~~-__£0-~~~J:...!y~al__l~Und~_f 

the state will 

cover a~" 

Section 14. 

.. 33-2-311 0 

not ~_os~_und~_£ ~~u~ __ l___!__!les 

Section 33-2-311, MCA, lS amended to read; 

Tax on Stirplus lines. There lS imposed upon 

premiums collected for surplus line lines insurance 

transacted in this state a tax at the same rate and computed 

in the same manner as provided 10 subsectlun (2)(b)(i) of 

33-2-705 as to premiums of authorized insurers, except that 

amounts collected from the insured specifically for 

applicable state and federal taxes, and in excess of the 

premium otherwise required, ~ntt-H:--rtot -b~--deemed ~ __Q_<?.~ 

considered to be part of the premium tor the purposes of 

such computation. Upon filing ot the ..:annual statement 

referred to in 33-2-310(2), the surplus tine lines agent 

shall pay to the commissioJler tt1e dffiGtLnt ~lf tax nw1ng as to 

surplus iine lin~_? l.nsurance bustness transdcted by him 
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during the preceding calendar year. If a surplus line lines 

insurance policy covers r~sk risks or exposures only 

partially in this state, the tax payable sh8%i mu~~ be 

computed upon the proportion of the premium which is 

properly allocable to the risks or exposures located in this 

state.'' 

Section !Sa Section 33-2-312, MCA, is amended to read: 

''33-2-312. Penalty for failure to file statement or 

pay tax. Every surplus i~~e lines agent who fails to make 

and file the annual statement as required under 33-2-310 or 

to pay the taxes as required under 33-2-311 shaii-~e is 

liable to a penalty of $25 for each day of delinquency, 

commencing with April 1. The tax and penalty may be 

recovered in an action instituted by the commissioner in the 

name of the state in any court of competent jurisdiction, 

the attorney general representing him. The penalty when 

collected shall be paid to the stat, treasurer and placed to 

the credit of the general fund. The surplus %~fte--8~efte~~ 

lines agent license ~ha%% is also be subject to revocation 

as provided in 33-2-313.'' 

Section 16. Section 33-2-313, MCA, is amended to read: 

"33-2-313. Revocation or suspension of e9eftt:~~ agent 

license. (1) The commissioner shall revoke or suspend any 

surplus ±±fte lines a~~ftt~~ agent license, together with his 

license as an insurance agent or-soiieito~: 
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(a) if the agent fails to file his annual statement or 

to remit the tax as required by law; 

(b) if the agent fails to keep the records or to allow 

the commissioner to examine his records, as required by law~ 

(c) if the agent falsifies the affidavit required by 

33-2-392t2t 33-2-310(3); or 

(d) if the agent removes the resident su~plus lines 

agent office from this state; 

(e) if the agent r~~oves lhe r~si~e _ _0!-_ s__l:!_~E;L~s 1 i nes 

~-~-t office accounts and records tr0m this state dur~_!!_9_!::he 

period during which Lhe accounts and records are req~~-~-~c!_ to 

be maintained under 33-2-310(1)~ 

(f) if the agent closes the resident surplus lines 

agent office for a .12~~-i?~- ~E more than 30_ ~g-~~_!!_~?~ ~a.l"~ 

unless the commissioner gran~~rmission otherwise; 

_i_g_L______!:_!__ tile agent violates an__y_....E.!:_g_~is~on of this ~ 

or 

tcltl!:!.l for any of the caus~s for which an insurance 

agent's license may be revoked. 

(2) The procedures provided by 33-17-1001 for the 

suspension or revocation of a9ene~~ ~genl licenses ~ha±~-be 

appi~ettr,~~ ~ to suspension or revocation of a surplus 

i-i-ne-a9ent~~ !Jit_~ __ a_g_~~"!.! license. 

( 3) Ne An agent whose license hds bt:'en so revoked or 

suspended ~hell ~~y no_t again be so licensed VJithin year 
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the~eafter or until he pays all penalties and delinquent 

taxes owin9-by-him-have-been-paid: that he awes." 

Section 17. Section 33-2-314, MCA, is amended to read: 

"33-2-314. Actions against insurer -- venue ---service 

oE-proeees. Every unauthorized insurer issuing a surplus 

line-coverage lines insurance pol~ under this e~~pitts-line 

insttra~ee-law-shall-be-rieemed ~is considered to be doing 

business in this state as an ttnlieenee~ unauthorized insurer 

and may be sued in this state upon any cause of action 

arising under any insurance contract so made by it. Such 

suit shell must be brought in the district court of the 

county wherein the plaintiff resides." 

Section 18. Section 33-2-315, MCA, is amended to read: 

"JJ-2-315. Commissioner appoint~ .J process agent 

service of process. ( 1) Every surplus i~ne lines insurer 

before ~n~tt~inq-8~-s~ch transacting surplus lines insurance 

under this ±8v part shall in writing appoint the 

commissioner as its true and lawful attorney upon whom legal 

process in dny action or proceeding against it in this state 

shall be served and in such writing shall agree that any 

such process served upon such attorney shall be of the same 

legal force and validity as if served in this state upon 

such insurer and that such authority shall continue in force 

so long as any liability remains outstanding against it in 

this state. At the time of filing such appointment, the 
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insurer shall also file designation of the name and address 

of the person to whom process against it served upon the 

commissioner is to be forwarded. The insurer may change such 

designation by a new filing. 

(2) Service upon such an insurer ~na~~ must be made 

upon the commissioner and in accordance with the procedures, 

requirements, and results as provided under 33-l-603.'' 

NEW SECTION. Section 19. Penallies. A surplus lines 

agent who in this state represents or aids dO unauthorized 

insurer in violation of this part is guilty of ~ misdemeanor 

and shall be fined not more than $1,000 or be imprisoned in 

the county jail for a term no longer than 6 months, or both. 

Section 20. Section 33-2-316, MCA, is amended to read: 

"33-2-316. Rules. (1) The co~nissioner shall make or 

may approve and adopt reasonable rules, consistent with this 

sttrp%tl~-i±"e-in~tlr8~ee-!aw part, for any or all of the 

following purposes: 

(a) effectuation of ~tteh- -:l:aw ·rhe __ ~__£E_!_~_s_ Lines 

Insurance Law-; 

(b) establishment of procedure::; through which 

determination is to be made as to the eligibility of 

particular proposed coverages for placement with a surplus 

ii"e lines insurer or insurers; and 

(c) es tabl ishmen t, procedur~s, 

voluntary organization of surplus 
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agents or others designed to assist such agents to comply 

with such law. 

(2) Such rules shall be subject to the procedures and 

carry the penalty provided by 33-1-313." 

Section 21. Section 33-2-317, MCA, is amended to read: 

"33-2-317. Exemptions. The provisions of this surplus 

%±fte lines insurance law controlling the p%ae±ft9 placement 

of insurance with unauthorized insurers s~all does not apply 

to reinsurance or to the following insurances when so placed 

by ~ licensed insurance a9ent~ agent of this state: 

{1) wet marine and transportation insurances: 

(2) insurance on subjects located, resident, or to be 

performed wholly outside of this state or on vehicles or 

aircraft owned and principally garaged outside this state; 

( 3) insurance on property or operations of railroads 

engaged in interstate commerce; and 

(4) insurance of airc~aft owned or operated by 

manufacturers of aircraft or aircraft operated in scheduled 

interstate flight or cargo of such aircraft or against 

liability, other than workers' compensation and employers' 

liability, arising out of the ownership, maintenance, or use 

of such aircraft." 

Section 22. Section 33-1-402, MCA, is amended to read: 

"33-1-402. Examination of agents, managers, and 

promoters. For the purpose of ascertaining compliance with 
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this code, the commissioner may as often as he deems 

advisable examine the accounts, records, documents, and 

transactions pertaining lo or affecting its insurance 

affairs or proposed insurance affairs of: 

(1) any insurance agent, solicitor, surplus Yin@ lines 

agent, general agent, o~ adjuster; 

(2) any person having a contract under which he enjoys 

in fact the exclusive or dominant right to manage or control 

an insurer: 

(3) any person holding the shares uf voting stock or 

policyholder proxies of a domestic insurer, for the purpose 

of controlling the management thereof, as voting trustee or 

otherwise; 

(4) any person engaged in or proposing to be engaged 

in or assisting in the promotion or formation of a domestic 

insurer or insurance holding corporation or corporation to 

finance a domestic insurer or the production of its 

business." 

Section 23. Section 33-1-614, MCA, is amended to read: 

'
1 33-1-614. Exemptions 

provisions. Sections 33-l-611 

apply to: 

from service of process 

through 33-l-613 shall not 

( 1) surplus -line ~~ insurance lawfully effectuated 

under part 3, chdpter 2; 

(2) reinsurancei or 
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13) any action or proceeding against an unauthorized 

insurer arising out of: 

(a) wet marine and transportation insurance; 

(b) insurance on or with respect to subjects located, 

resident, or to be performed wholly outside this state or on 

or with respect to vehicles or ai rccaft owned and 

principally garaged outside this state; 

(c) insurance on property or operations of railroads 

engaged in interstate commerce; or 

ld) insurance on aircraft or cargo of such aircraft or 

against liability, other than employer's liability, arising 

out of the ownership, maintenance, or use of such aircraft, 

where the 

designating 

policy 

the 

or contract 

conunissioner 

contains a 

as its attorney 

acceptance of service of lawful process in any 

provision 

for the 

action or 

proceeding instituted by or on behalf of an insured or 

beneficiary arising out of any such policy or where the 

insurer enters a general appearance in any such action." 

Section 24. Section 33-1-711, MCA, is amended to read: 

''33-1-711. Appeals from the commissioner. ( 1) An 

appeal from the commissioner shall be taken only from an 

order on hearing or with respect to a matter as to which the 

commissioner has refused a hearing. Any person who was a 

party to such hearing or whose pecuniary interests are 

directly and immediately affected by any such order or 
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refusal and who is aggrieved thereby may, within 30 days 

after the order has been mailed or delivered to the persons 

entitled to receive the same, the commissioner's order 

denying rehearing or reargument has been so mailed or 

delivered, or the commissioner's refusal to grant a hearing, 

appeal from such order on hearing or such refusal of d 

hearing. The appeal shall be taken to the district court of 

Lewis and Clark County by tiling written notice of appeal in 

such court and by tiling a copy of such notice with the 

commissioner, excetJt that in appeclls from the suspension or 

revocation of the certificate of autburity of a domestic 

insurer or of the license of an agent, solicitor, or surplu~ 

line lines agent, the person taking the appeal may at his 

option, in lieu of the district court of Lewis and Clark 

County, take the appeal to the district court of the county 

of Montana in which the insurer has its principal place of 

business or the licensee resides. 

(2) Upon filing of the notice of appeal therein, the 

court shall have full jurisdiction and shall determine 

whether such filing shall operate as a stay of the order or 

action appealed from, except that in the following instances 

the filing of the notice of appeal shall automatically stay 

the order appealed from pending the judgment of the district 

court on the appeal: 

(a) appeal from suspension or revocation of the 
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license of an agent, solicitor, or surplus %ine lines agenti 

(b) appeal from suspension or revocation of the 

certificate of authority of an insurer~ 

(3) Within 20 days after filing of the copy of the 

notice of appeal in his office, the commissioner shall make 

and return to the court in which the appeal is pending a 

copy of his order appealed from and a full and complete 

transcript, duly certified by the commissioner, of his 

record of the hearing upon which the order was issued, 

together with all exhibits and documentary evidence 

introduced thereat. If the appeal is from an action of the 

commissioner with respect to which a hearing was refused, 

the commissioner shall within such 20-day period make and 

return to the court a full and complete transcript, duly 

certified by him, of all documents on file in his office 

directly relating to the matter as to which such appeal is 

taken. 

(4) Upon receipt of such transcripts and evidence, the 

court shall hear the matter de novo as soon as reasonably 

possible thereafter. Upon 

court shall consider the 

the hearing of the appeal, the 

evidence contained in the 

transcript, exhibits, and documents therein filed by the 

commissioner, together with such additional proper evidence 

as may be offered by any party to the appeal. 

(5) After hearing the appeal, the court may affirm, 
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modify, or reverse the order or action of the commissioner 

in whole or in part or remand the action to the commissioner 

for further proceedings in accordance with the court's 

direction. 

(6) Costs shall be awarded as in civil actions. 

(7) Appeal may be taken to the supreme court from the 

judgment of the district court as in other civil cases to 

which the state is a party. A stay of the effectiveness of 

any such judgment may b~ made only by order of the supreme 

court upon the giving of such security a~ that court deems 

proper. 

(8) This section shall not apply to appeals as to 

matters covered by chapter 16." 

Section 25. Section 33-2-119, MCA, is amended to read: 

"33-2-119. Suspension or revocation for violations and 

special grounds. (l) The commissioner may, in his 

discretion, suspend or revoke an insurer's certificate of 

authority if, after a hearing thereon, he finds that the 

insurer has: 

(a) violated dny lawful order of the commissioner or 

any provision of this code other than those for which 

suspension or revocation is mandatory; 

(b) reinsured more than 90b of its risks, resident~ 

lac:~.~~~-'- or to be performed in Montdnd, in dnother insurer. 

In considering suspension or revocation, the commissioner 
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shall consider all relevant factors, including whether: 

(i) after the reinsurance transaction all parties will 

be in compliance with Montana law; and 

(ii) the transaction will substantially reduce 

protection and service to Montana policyholders. 

(2) The commissioner shall, after a hearing thereon, 

suspend or revoke an insurer's certificate of authority if 

he finds that the insurer: 

(a) is in unsound condition or in such condition or 

using such methods or practices in the conduct of its 

business as to render its further transaction of insurance 

in Montana injurious or hazardous to its policyholders or to 

the public: 

(b) has refused to be examined or to produce its 

accounts, records, and files for examination or if any of 

its officers have refused to give information with respect 

to its affairs, when required by the commissioner; 

(c) has failed to pay any final judgment rendered 

against it in Montana within 30 days after the judgment 

became final; 

(d) with such frequency as to indicate its general 

business practice in Montana, has without just cause refused 

to pay proper claims arising under its policies, whether any 

such claim is in favor of an insured or is in favor of a 

third person with respect to the liability of an insured to 
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such third person, or without just cause compels such 

insured or claimant to accept less than the amount due them 

or to employ attorneys or to bring suit against the insurer 

or such an insured to secure full payment or settlement of 

such claims; 

(e) is affiliated with and under Lhe ~arne general 

management or interlocking direclordte or ownership as 

another insurer which transacts direct insurance in Montana 

without having a ce~titicate of dUthority therefor, Pxcepl 

as permitted as to a surplus liM~ li~eg insurer under pdrt 3 

of this chapter. 

(3) The commissioner may, in his discretion and 

without advance notice or a hearing thereon, inunediately 

suspend the certificate of authority of any insurer as to 

which proceedings tor receivership, conservatorship, 

rehabilitation, or other delinquency proceedings have been 

conunenced in any state." 

Section 26. 

"33-2-706. 

Section 33-2-706, MCA, is ame11ded to read: 

Report a11d tax of independently procured 

coverages. (1) Every insured who in this state procures or 

causes to be procured or continues or renews insurance in an 

unauthorized foreign insurer or any self-insurer who in this 

state so procures or continues excess loss, catastrophe, or 

other insurance upon a subject of insurance resident, 

located, or to be performed within this state, other than 
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insurance procured through a surplus line lines agent 

pursuant to The Surplus b±fte Lines Insurance Law or exempted 

from such law under 33-2-317, shall, within 30 days after 

the date such insurance was so procured, continued, or 

renewed, file a written report of the same with the 

commissioner on forms designated by the commissioner and 

furnished to such an insured upon request. The report shall 

show the name and address of the insured or insureds, name 

and address of the insurer, the subject of the insurance, a 

general description of the coverage, the amount of premium 

currently charged therefor, and such additional pertinent 

information as is reasonably requested by the commissioner. 

If any such insurance covers also a subject of insurance 

resident, located, or to be performed outside this state, a 

proper pro rata portion of the entire premium payable for 

all such insurance shall be allocated as to the subjects of 

insurance resident, located, or to be performed in this 

state, for the purposes of this section. 

(2) Any insurance in an unauthorized insurer procured 

through negotiations or an application in whole or in part 

occurring or made within or from within this state or for 

which premiums in whole or in part are remitted directly or 

indirectly from within this state shall be deemed to be 

insurance procured or continued or renewed in this state 

within the intent of subsection (1) above. 
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(3) For the general support of the government of this 

state there is levied upon the obligation, chose in action, 

or right represented by the premium charged or payable for 

such insurance a tax at the rate of 2 3/4% of the gross 

amount of such premium. The insured shall withhold the 

amount of the tax from the amount of premium charged by and 

otherwise payable to the insurer for such insurance, and 

within 30 days after the insurance was so procured, 

continued, or renewed and coincidentdlly with the filing 

with the commissioner of the report provided for in 

subsection (l} above, the insured shall pay the amount of 

the tax to the state treasurer through the commissioner. 

(4) If the insured fails to withhold from the premium 

the amount of tax herein levied, the insured shall be liable 

for the amount thereof and shall pay the same to the 

commissioner within the time stated in subsection (3) above. 

(5) The tax imposed hereunder if delinquent shall bear 

interest at the rate of 6% per annum, compounded annually. 

(6) The tax shall be collectable from the insured by 

civil action brought by the commissioner. 

(7) This section does not abrogate or modify and shall 

not be construed or deemed to abrogate or modify any 

provision of 33-2-104 or 33-2-105 or any other provision of 

this code. 

( 8) This section does not apply as to life or 
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disability insurances.'' 

Section 27. Section 33-2-708, MCA, is amended to read: 

"JJ-2-708. Fees and licenses. (1) The commissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 

in subsection ( b} below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers •••.. o .................. $ 30.00 

(B) foreign insurers ·················••o····· 300.00 

(ii) annual continuation of certificate of authority .• 

• • . . . . • • • • . . . . • • • . • • • . . . . . . . . • • • . . • • • • . . • • • . . . . . • . . . 300.00 

(iii) reinstatement of certificate of authority 

•••••••••••••• 0 0 •••••• 0 •••••••••••••••••••• 0 •••••• 0. 25.00 

(b) articles of incorporation: 

(i) filing original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state 

(ii) filing amendment of articles 
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domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

10.00 

(c) filing bylaws or amendment thereto where required 

5.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

25.00 

(e) resident agent's license: 

{i) applicatir·1 for original license, including 

issuance of license, if issued (life and/or disability) .... 

10.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) 

(iii) appointment of agent, each insurer ..... . 

(iv) annual renewal, each insurer ...........•. 

(v) temporary license .......................... . 

10.00 

10.00 

10.00 

10.00 

(vi} amendment of license (excluding additions thereto) 

or reissuance of master license .................... . 10.00 

(f) nonresident agent's license: 

(i) application for original license, including 

issuance of license, if issued (life and/or disability) .••. 

100.00 

(ii) application for original license, including 
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issuance of license, if issued (other than life and/or 

disability) • • • • • • • . • . . . . . . • • • • . • • • • • • . • . • • • . • • • • • • • 100.00 

(iii) appointment of agent, each insurer .••••• 

(iv) annual renewal, each insurer •••••...•.•.. 

10.00 

10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license 

(g) solicitor's license: 

10.00 

( i) application for original license, including 

issuance of license, if issued ....••.•.•.•••.•••.•• 

(ii) annual renewal of license 

5.00 

5.00 

(h) examination for license as agent or solicitor, 

each examination •••••••••••••.....•..••••.••....•.. 10.00 

(i) surplus lifte-agent~s lines agent license: 

(i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

(j} adjuster's license: 

25.00 

25.00 

(i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

( k) 

each year 

insurance vending machine license, each 

10.00 

10.00 

machine, 

10.00 

(1) commissioner's certificate under seal {except when 

on certificates of authority or licenses) 3.00 

(m) copies of documents on file in the commissioner's 
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office, per page .so 

(n) policy forms: 

(i) filing each policy form.................. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ........................................... . 10.00 

(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days .•.. 

50.00 

( 2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties and those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by 

him pursuant to Title 33 and the rules adopted thereunder. 

( 3) All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123." 

Section 28. Section 33-17-1001, MCA, is amended to 

read: 
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''33-17-1001. Suspension, revocation, or refusal of 

license. (1) Except as provided in 33-17-411' the 

commissioner may suspend for not more than 12 months or may 

revoke or refuse to continue any license issued under this 

chapter or any surplus i±ne lines agent license if, after 

hearing held on not less than 20 days' advance notice by 

regi~~er~~--er certified mail of such hearing and of the 

charges against the licensee given as provided in 

33-1-31413) to the licensee and to the insurers represented, 

as to an agent, or to the appointing agent, as to a 

solicitor, he finds that as to the licensee any one or more 

of the following causes exist: 

(a} for any cause for which issuance of the license 

could have been refused had it then existed and been known 

to the commissioner; 

(b) for obtaining or attempting to obtain any such 

license through misrepresentation or fraud; 

(c) for violation of or noncompliance with any 

applicable provision of this code or for willful violation 

of any lawful rule or order of the commissioner; 

(d) for misappropriation or conversion to his own use 

or illegal withholding of moneys or property belonging to 

policyholders or insurer or beneficiaries or others and 

received in conduct uf business under the license; 

(e) conviction, by final judgment, of a felony 
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involving moral turpitude; 

(f) if in the conduct of his affairs under the license 

the licensee has used fraudulent or dishonest practices or 

has shown himself to be incompetent, untrustworthy, or a 

source of injury and loss to the public. 

(2) The license of a firm or corporation may be 

suspended, revoked, or refused also for any of such causes 

as relate to any individual designated in the license to 

exercise its powers. •• 

Section 29. Se~tion 33-18-212, MCA, is amended to 

read: 

"33-18-212. Illegal dealing in premiums -- improper 

charges for insurance. (l) No person shdll willfully collect 

any sum as premium or charge for insurance, which insurance 

is not then provided or is not in due course to be provided 

(subject to acceptance of the risk by the insurer) by an 

insurance policy issued by an insurer as authorized by this 

code. 

(2) No person shall willfully collect as premium or 

charge for insurance any sum in excess of or less than the 

premium or charge applicable to such insurance and, as 

specified in the policy, in accordance with the applicable 

classifications and rates as filed with and approved by the 

commissioner; or in cases where classif1cations, premiums, 

or rates are not required by this code to be so filed and 

-40-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

LC 1100/01 

approved, such premiums and charges shall not be in excess 

of or less than those specified in the policy and as fixed 

by the insurer. This provision. shall not be deemed to 

prohibit the charging and collection, by surplus line lines 

agents licensed under chapter 2, part 3, of the amount of 

applicable state and federal taxes in addition to the 

premium required by the insurer. It shall not be deemed to 

prohibit the charging and collection, by a life insurer, of 

amounts actually to be expended for medical examination of 

an applicant for life insurance or for reinstatement of a 

life insurance policy. The provision of this subsection does 

not prohibit the collection from an insured of a placement 

fee, not to exceed 7 1/2% of the annual premium, for 

placement through the state compensation insurance fund by a 

duly licensed casualty insurance agent. This placement fee 

is not a premium as defined in 33-15-102. 

17 (3) Each violation of this section shall be punishable 

18 under 33-1-104." 

19 NEW SECTION. Section 30. Extension of authority. Any 

20 existing authority of the commissioner of insurance to make 

21 rules on the subject of the provisions of this act is 

22 

23 

extended to the provisions of this act. 

NEW SECTION. Section 31. Codification instruction. 

24 Sections 2, 9, 10, and 19 are intended to be codified as an 

25 integral part of Title 33, chapter 2, part 3, and the 
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provisions of Title 33, chapter 2, part 3, apply to sections 

2, 9, 10, and 19. 

NEW .SECTION. Section 32. Sdving clause. This act does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 33. Severability. If a part of 

this act is invalid, all valid parls that are severable from 

the invalid part remain in effect. It d part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 34. Effective date. This act is 

effective on passage and approval. 

-End-
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L~ BI~L • J.71 
INTRODUCED BY ~~~~A~~~~--~~~~~~~~---------------

BY REQUEST OF ~H:s:r; AUDITOR 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LAWS 

6 RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS, 

7 AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614, 

8 33-1-711, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706, 

9 33-2-70B, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN 

10 IMMEDIATE EFFECTIVE DATE." 

11 

12 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

13 

14 

Section 1. Section 33-2-301, MCA, is amended to read: 

"33-2-301. Short title purpose. i!l This part 

15 constitutes and may be referred to as "The Surplus b+l'\e 

16 Lines Insurance Law". 

17 (2) This part must be liberally construed and applied 

18 lli 

19 (a) protect persons seeking insurance in this state: 

20 (b) permit surplus lines insurance to be placed with 

21 reputable and financially sound unauthorized insurers and to 

22 

23 

24 

25 

be exported from this state pursuant to t~is part; 

(c) establish a_system of regulation that will permit 

orderly access_~surplu~ lines insurance_in this state a~d 

encourage authorized insurers_to provide new and inr:.ovat_ive --------

~n• , .. ,,.., •• counc• 
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HOUSE BILL NO. 771 

INTRODUCED BY GLASER, THAYER 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN ACT ENTITLED: "AN ACT TO AMEND THE LAWS 

RELATING TO THE AUTHORIZATION OF SURPLUS LINES INSURERS, 

AGENTS, AND INSURANCE; AMENDING SECTIONS 33-1-402, 33-1-614, 

33-1-711, 33-2-119, 33-2-301 THROUGH 33-2-317, 33-2-706, 

33-2-708, 33-17-1001, AND 33-18-212, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1, Section 33-2-301, MCA, is amended to read: 

"33-2-301. Short title purpose. 1!l This pa~t 

constitutes and may be referred to as "The Surplus &i-r"le 

Lines Insurance Law". 

to: 

(2} This part must be ±±be~ai}y-een~~rtled-8~d ~ied 

(a) protect persons seekifl9 __ j_!1_Ei_urance in th~state; 

iQJ__~~rmit surplus lines insurance to be placed with 

reputable and financially sound unauthorized insurers and to 

be expo~ted f~orn this state pursuant to this part; 

(c) establish ~---~_y?tem of regulation that will ~mit 

orderly acccss_to surplus lines insurance in t0is state and 

enc~~rage authorized insur~rs to provide new and innovative 
-- -- --- -~---

~ ... """""" <~""' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

HB 0771/03 

types of insurance to consumers in this statei and 

(d) protect revenues of this state." 

NEW SE~TIO~ Section 2. Definitions. As used in [this 

part], the following definitions apply; 

(1) "Authorized insu~er" means an insurer authorized 

pursuant to 33-2-101 to transact insurance in this state. 

(2) "Eligible surplus lines insurer 11 means an 

unauthorized insurer with which a surplus lines agent may 

place surplus lines insurance under 33-2-307. 

( 3) 11 Export" means to place su(plus lines insurance 

with an unauthorized insurer. 

14) '1 Kind of insurance .. means one of the types of 

insurance required to be reported in the annual statement 

filed with the commissioner by an authorized insurer. 

(5) "Producing agent'' means the individual agent 

dealing directly with the person seeking insurance. 

{6) 11 Surplus lines agent'' means an individual, 

partnership, or corporation licensed under 33-2-305 to place 

surplus lines insurance (on risks resident, located, or to 

be performed in this state) with una'Jthorized insurer~.> 

eligible to accept such insurance. 

(7) "Surplus lines insurance" means any insurance (on 

risks resident, located, or to be performed in this state) 

permitted to be placed through a surplus lines agent with an 

unauthorized insurer eligible to accept the insurance. The 
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term does not include the kinds of insurance exempted under 

[section 21). 

(8) ~unauthorized insurer" means an insurer not 

authorized pursuant to 33-2-101 to transact insurance in 

this state. The term includes insurance exchanges authorized 

under the laws of other states. 

Section 3. Section 33-2-302, MCA, is amended to read: 

1'33-2-302. Conditions precedent to sale of surplus 

i±~e lines insurance ---agentLs-~££idevit. tit-££-eertain 

~nsH~enee--coverages--eannot--b~--proetlred--from--atttho~i~ed 

in~urers,--s~eh--eoverage~,--hereinafter-designated-ustlrpitts 

i±nesu,-may-be-proenred-from-~nauthori~ed--in~nrers--sttbjeet 

to-the-foilowin9-eo~d~t~~n~~ 

tat--The--~~~tlra~e~-mttst-be-proe~red-thr~tlgh-a-lieensed 

~ttrp~tls-±ine-agento 

tht--The-£ttl%-emotlnt-o£-insHranee-req~±re0-mtl~t-~ot--be 

proctlrab±e,--o£ter--diligent--effort-ho~-been-ma0e-to-do-sot 

froM-a-majority-of-the-instlrer~-atlthorized-to-tran~aet--that 

~±nd-and-eiass-of-±n~tlranee-in-this-state 7-a~d-the-amotlnt-of 

instlrance--plaeed--in--an-unatlthorized-±n~tlrer-sha±l-be-on±y 

the--exeess--over--the--amottnt--proetlrabie--from--atttkor±~ed 

inettrer!l-; Insurance may be procured throu9_!l a licansed 

surplus lines agent from an unauthorized_Jnsurer if: 

(l) the insurer is an eligible surplus lines ~~~urer; 

(2) the full amount or kind of insurance cannot be 
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obtained from authorized insurers. The full amount or kind 

of insurance may be procured from an eligible surplus line~ 

insurer if the agent makes a diligent search -~mong the 

insurers who are authorized to transact and are actually 

writing the~rticular kin~ and class of insurance in this 

state and cannot obtain the full ~mount or kind ~_f insurance 

from an authorized insurer. 

tetiJl ~h~ ~ insurance mn~t !~ not be so procured 

for the purpose of securing advantages either as to: 

tit~ a lower premium rate than would be accepted by 

an authorized insurer; or 

tiit~ terms of the insurance contracto1_~nd 

tit--At--~h~--time-of-p~oetl~i~g,-e££eet±~9,-and-i~~n~~~ 

any~s~eh-in~nranee1 -the-~tlrp~~s-iine-89ent-~haii-exeettte--an 

affida~±t 7---in--Eo~m--as--pre~eribed--o~--aeeepted--by--the 

eommis~ionerr-~~~~±ng-forth-fae~s-referred-to-±n---!lubseet±on 

tlt---and---f±±e----stleh--aE£±davit--with--tke--eommi~~io~er• 

A££idaY±ts-filed-tt~der-this-s~bseetion-eha±i-be--s~b;ect--·to 

p~b±ie--inspeetion--nnle~s--~he-eemmissioner-determines-that 

the-p~blie-i~terest-reqtlires-otherwi~eo 

(4} all other requirements o~ this part are met." 

Section 4. Section 33-2-303, MCA, is amended to read: 

"33-2-303. Bt~dor5emen~ Filing 

contract. Every insurance contract, 

and endorsement 

cover, note, 

of 

or 

certificate of insurance procured and delivered as ft surplus 

-4- HB 771 
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%ine--eo¥erage lines insurance under this law part shall be 

fLl~d with the commissioner and endorsed as hav~ng--bee" 

"issued in an unauthorized insurer under The Surplus b±ne 

Lines Insurance Law, under 8~eftt~s agent license No. 

and "NOT covered by the property and casualt_y___9E_i!!:a~1:=_y ___ fu~~ 

uf this sta_~"e if the unauthorized insurer becomes 

insolvent". The surplus ~±ne lines agent shall properly fill 

in and sign the endorsement." 

Section 5. Section 33-2-304, MCA, is amended to read: 

11 33-2-304. Surplus ±±ne lines insurance valid. 

Insurance contracts procured as usurplus lineu~ccverage~ 

lines insurance from unauthorized insurers in accordance 

with this law shall be fully valid and enforceable as to all 

parties and shall be given acceptance and recognition in all 

matters and respects to the same effect as like contracts 

issued by authorized insurers.'' 

Section 6. Section 33-2-305, MCA, is amended to read: 

"33-2-305. Licensing of surplus lin~ _lines agent -

fee and bond. Any--per~on7--wh-ile--iie~n~ed--o~--a--re~±den~ 

in~dranee--a9ent-oE-~ki~-~tat~-a~-to-prop~rty~-ca~ttalty 7-and 

~tlr~ty-±n~tlrane~~-and-who-i~-deemed-by-the--eommi~~ione~--to 

be--quai±£~ed--therefor--by--±ns~::~reftee--experienee-and-to-be 

trtl~tworthy., -may -be-lieen~ed-as--e:--~tlrpltt~·--~ine · -.a9~n~--a~ 

fo±low!S~ 

flt--Appli~ation--to--the--eommi~~±oner-for-tke-l±een~e 
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~ha%~-be-m8de-on-£orm.~-£urniahed-by-the-commissionero 

tit--b±een~e-fee-in-the-amo~::~nt-etated-in-33-~-T98-ehalr 

~e-pai~-to-~h~-eommi~~ionero-The-iieen~e-shoi~-expire-en-the 

Aprir-±-next-af~er-±~s-Oote-of-ieette. (1) An agent licensed 

~~ __ state ~_!!2!_procur~ a contract of surplus __l__!_n~_§_ 

insurance with an unauthorized insurer unle~s the agent is 

1 icensed as a !-"~?--~-2_~_!1_1;: property, casualty, and suret:_y 

insurance agent and ~~sses ___ a ___ cuFrefl!:_~_fl_~-~S..~-~-:!_nes 

insurance license issued by the comrnis~ioner. 

ll._L_'!'_~ commi s s i 2!!~~- -~--~_ll---~~~~-~-s u SE!!:I_§. ! !:!:!~~ 

~-~ense to an_.1 ___ ~ified holder of a current ---E.!:~.!.~ 

casua_!_ty, ~!l_t! -~-~_ret_y insurance agent 1 i c~':!~~~~~-!! ___ the 

~gent __ !la~ 

~ ~J- ~emt_!!~--'=-~---t~-~<?rnm i s~_i_9_~~-~---~~~_!l.ual _ __!_~~ 

~~cr ibed ~Lll.::2-708_;_ 

(b) submit~~~the co~issiofier ___ ~omp!_~~~-license 

~plica t ioE_~ _ _f_<?_rlU_ ~tl.PQ!_i~1- __ b_y __ ~!!~ -~Q_Il'1J11._i_s~t_~ne:_r ~ 

( c L_E_~-~_9. ___ 1 ice ns ed ~__2_~-~_!y_, _._E_~-~.?l:!Y_L__'!_r:!_t! ___ -~-~!E~ __ t:_y_ 

in~uE~nc~~~g__e_n_~ ___ <;~!lt i nuous l~r 5 _1'_!:':._~-~-'?_f_J!"Ig!_~ i ____ and 

t3t ill Pr io!'!'- -to--- i~sttanee--of- --l teetise-,- ~ the--!!:!fpi:-i:cant 

~hail-f±~e filed with th~ co~~issioner and thereafter for as 

long as the license remains in effect h~-~hal!-K~ep ~~ in 

force a bond in favor of the state of Montana in the p~nal 

~ttm ~-.!!~5?_~!!._ of $~--,-999 $10__~_(!, with authorized corporate 

sureties approved by the commissioner. The bond ~h8Tl must 
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be conditioned that the agent will conduct business under 

the license in accordance with the provisions of The Surplus 

Dine Lines Insurance Law and that he will promptly remit the 

taxes provided by such law. The bond ~hail ~ not be 

terminated unless the surety gives the surplus lines agent, 

the producin9_~ent, and the commissioner at least 30 days' 

prior written notice thereof is-£iied-with-the-eomm±~aiene~. 

{3) The license expires on April 1 a!ter its date of 

issue. A surplus lines agent shall renew the license on or 

before March 1 of each year upon payment of the_ annual 

renewal fee prescribed in 33-2-7~08~ "-~--~urplus lines agent 

who fai}~~o apply for a renewal of the license on or before 

March 1 shall pay a fine of $100 before the .~ommissioner 

renews the license~ 

i!L A corporation is eligible to be a resident su~~ 

lines agent if: 

(a) the corporate license li_~!_~the individuals within 

the _corporation who have satisfied the requirements of this 

part to become surplus lines agents; and 

(b) only those individuals listed on the corporate 

license transact surplus lines business.q 

Section 7. Section 33-2-306, MCA, is amended to read: 

"33-2-306. Agent's authority under license 

acceptance of business from other agents -- placement fee. 

(l) Under a surplus Yine-a~eftt~s lines agent license the 
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licensee shaii--heve--the--righe--eo ~ place surplus line 

eoverages lines insurance, in compliance with The Surplus 

o±"e Lines Insurance Law, with any foreign or alien insurer 

or insurers not otherwise authorized to transact insurance 

in this state and as to such coverages to act as agent in 

this state for such insurer or insurers. 

(2) The surplus ~ine ~ines agent may accept surplus 

%±ne--btt~i~ee~ lines insurance from any duly licensed agent 

of an authorized insurer and may compensate him therefor. 

111_ A surplus lines agen~ who places or renews su_~.EJ-us 

li~es insurance in accordance with subsection_JJUL__~ 

collect a pl~cement fee of 0. 5%: of the premium charged t:__~ 

cover th_e __ costs of issuing and __ ?ervicing the policy. The 

fee may_ not be less than __ $10 or more than $100." 

Section 8. Section 33~2-307, MCA, is amended to read: 

''33-2-307. Stlrplns---~ines---in---~o~ve"t----irt~ttrer~~ 

!:l~_quirements for eligib~-~~lus lines insurers. A.-S11t"pltl~ 

line-age"t-shaii-ftot-~ftOwingly-piace-snrp%tls-%ine--in~tlrance 

with-in~ttrer~-Hft90Hnd-£inaneiallyT-~he-agent-~ha%i-aseertaift 

tfte--£inaneial--condition-o£-the-Hrtattehorized-insttrer-be£ore 

~laein9-insnranee-therewith~-~ne-agent-shall-so-instlre--only 

e±tfter~ 

tit--with--an-in~tlrer-wh±eh-is-an-atlthor±zed-insHrer-in 

at-least-one-state-of-the-Hnited--States--Eor--the--kind--o£ 

±nsHranee--invo~ved--and--whieh--mee~s--~fte--requirements-of 

-8- HB 771 
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33-~-%89-snd-33-i-%%8T-s~-spplieab%e~-or 

ti~--with-an-a%ien-in~arer7-other--than--one--quali£ied 

Hnder--tit--above7--whieh--hae--an-e8tabliahed-and-e!feeti~e 

eras~-£ttn8-ef-at-least-$~-mi%±ion-within-the--Sn±ted--Seates 

adminietered--by-a-reeognized-£inaneial-instittttion-and-held 

Eer-the-bene£it-o£--alr--ite--polieyholders--in--the--Hnited 

States--or-polieyholders-and-ereditors-±n-the-an±ted-Stateso 

{1) A surplus lines agent may not place insurance with an 

unau~.!10rized insurer unless, at the time of placement, the 

unauthorized insurer: 

~s established satisfactory evidence of good 

reputation and f _ _!_!!~nc!~!_ integri!YI and 

(b) is qualltied under one of the following 

sub~-~~~ ions: 

(i) the insurer maintains capital and su_E.Elus _ __2_!"_ its 

equival~~t under ~he laws of its state of domicile, whi~h 

equals the greater of: 

(A) the minimum capital and surplus requirements of 

33-2-109 and 33-2-110;~~ 

(B} $2.5 million 1 year after [th~ effective date of 

~his act] and $3.5 million 3 years aft~~~ffe~tive date 

of this act]. After 3 y~ar YEARS from [the ~ffect~~.£_.date of 

this act], an i_!}su_r_~!_ __ ~ssessL'l9_ ___ ~~~~ t!!_~n __ i4 -~__!_!!on 

subcapital and surplus may satisfy the requirements of this 

~~:?ecti~!!_~1JJ20~ ~n_ -~-f ~_i_!~-~-~i ve find ~__Q_~ ~~£~£~~'?~1-~-~ ~ 
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the commissioner. The commissioner•s finding must be based 

upon such factors as~lity of management, capital, and 

surplus of a parent company; company underwriting profit and 

investment income trends; and company record and reputation 

within the indus~~ T~e commissioner ~~ make an 

affirmative finding of acceptabili~hen. __ the surplus lines 

insurer's capital and surplus is less than $3 million. 

{ ii) in the ____ £<!~~-~.!_Qyd' s or anoth~_r __ si~lar 

unincorporated group of alien individual insurers, the 

insurer maintains a trust fund of not_~~~!ha~mi}lion 

as secur1ty to the full amount _ _!;_!l~re~_f Jor a.!_l~J:~yho!_<!~_!_~ 

§:nd __ _£!edito~.--in the United States.2.L.each member of the 

group. The trust _!'!~-~--C()Jtlp_l_y_~!_~!l __ !:._~ __ !_er~~-----_9_1!'!.__ cond.l_~!_Q..Q_~ 

cstabl ished _..:in subsect i?..!!__{_±J.J ... £llli.L_t.ys_~~Le_i1 __ insurers. 

_Lh_ij.J __ _t0 ____ t:.b._~_ cas~._ of an insur~.!:S~--~~ch~_~e ere~~-'!-~ 

the ~~<?J'. indi_yidu~_! -~-!:ates , __ th~ ___ :!:__n_~_u_r~~-- ~~-~~-~!_E__~_ ca_e_i_!:_al 

and ~-~-.§-~. __ t? __ r __ l_heir s~~?tanti21:~g__uiva~~~~E___not _ 1P~2_ 

,!:-han $15 million in _!:_!!~qgregate. ___ F:g~ __ a_~ ___ i __ ~~-l:l-~-~-~~~.!:l_an~ 

~~~_!____ _ ~~~1 ntaj r:.~~ _ _!__unds ___f_o~!l~_..2f_2.!~£s:.!:_~~~ __ Q! __ e_E_<;_t•_!_!_'~~~-nc~ 

.exchange~~lc_y_t~l-~~r_~ ___ ~~~!! ~-~di_vi4ual -~y~-~L~~~~ shall 

!!!_~ n ta_!_n ---~i~i_!ll_U~--~...e.Ei !:f!-1 a!l.E~t:!.E.E!.!~~_!_~_t:_I}_~J.F_ suh.§..!.!!.:"1 .!::_ ia _l 

~~iva le~'!!L.E.~__E:~~_j.-~s~ __ t_!l~ f'! __ -~-~ _. -~- ~!:_~~Jg~~___l-~?_l! r_ a nee 

~~~b~~g-~~~_9~s ~!_n:.~int_~in funds for the protecti<;?.!!_q! each 

ins u r "'!_!1_~~2' ~.!!~.!!9 ~'?_!i~Y h_ C?_!i!!'? -~- , ____ ~ ~~h -~ _ !:_nc'!_Lv.i_':!~.~-1- _ :;::; 1:: ~~~c.<!!:.~ 

.§.!!~!_! ___ ~~~t _!_!}e m~~-~~£~£!_t~!-_:~nd surplus requirements of 
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subsection (1)(b)(i). 

(iv) in the case of an alien insurer, the insurer 

maintains in the United States an irrevocable trust fund in 

either a national bank or a member of the federal reserve 

system, in an amount not less than $1.5 million, for the 

protection of all its policyholders in the United States and 

such trust fund consists of cash, securities, or letters of 

credit or of investments of substantially the same character 

and quality as those which are eligible investments for the 

capital and statutory reserves of insurers authorized to 

write like kinds of insurance in this state. Such trust 

fund, which must be included in any calculation of capital 

and surplus or its equivalent, must have an expiration date 

which ~~iff~:~-~ -~-~~ss than 5 ~~_!_~~-__!~~dition_,_the 

alien insurer must appear on the national association of 

insu~ance commissioners' Non-Admitted Insu~ers Quarterly 

Listing. 

(c) has provided the commissioner a copy of its 

current annual statement, certified by the insurer no more 

than 6 months after the close of the period reported upon 

(or quarterly if considered necessary by the commissio~ 

and which is either: 

(i) filed with and approved by the regulat~ 

authority in the state of domicile of the unauthorized 

insurer; or 
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(ii) certified by an accounting or auditing firm 

licensed in the jur~sdiction of the insurer's state of 

domicile. 

(2) In the case of an insurance exchange, -~he 

statement required ~y subsection (l)(c) may be an aggregate 

combined statement of all underwr~ting syndicates operating 

during the pe~iod reported. 

(3) In add!tion to meeting the re.9_~.!rements in 

subsection (1), an insurer is an eliglble surplus lines 

insurer only if it ~ars on the most recent list of 

eligible surpl~~ lines insurers published ~~!__ __ least 

semiannually by the commissioner. This subsection does not 

require the commissi~ner to place or maintain the name ~ 

any unauthorized~ insurer on the list of eligi~!~~us 

lines insurers. No action may lie against the commissioner 

or an employee of the ~~mmissioner for~thing said in 

issuing the list of eligible surplus lines insurers referred 

to in this subsection. 

(4) As used in this section, the following definiti~ns 

!!.22!Y.;_ 

(a) ncapital", as used in the financial requirements 

of 33-2-307, means funds invested in for stocks or other 

evidences of ownership. 

(.b) 11 Surplus", as used in the financial requirements 

of 33-2-307, means funds over and above liabilities and 

-12- HB 771 
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capital of the insurer for the protection of policyholders." 

NEW SECTION. Section 9. Withdrawal of eligibility 

from a surplus lines insurer. (l) The commissioner may 

declare an eligible surplus lines insurer ineligible if at 

any time the commissioner has reason to believe that ·it: 

(a) is in unsound financial condition: 

(b) is no longer eligible under 33-2-307; 

(c) has willfully violated the laws of this state; or 

(d) does not make reasonably prompt payment of just 

losses and claims in this state or elsewhere. 

(2) The commissioner shall promptly mail notice of all 

such declarations to each surplus lines agent. 

NEW SECTION. Section 10. Surplus lines advisory 

organizations examination by commissioner. ( 1) A surplus 

lines advisory organization of surplus lines agents may be 

formed to: 

(a) facilitate and encourage compliance by its members 

with the laws of this state and the rules and regulations of 

the commissioner relative to surplus lines insurance; 

(b) provide means for the confidential examination of 

all surplus lines insurance written by its members to 

determine whether such insur·ance complies with this part; 

(c) communicate with organizations of authorized 

insurers with respect to the proper use of the surplus lines 

market; and 
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(d) receive and disseminate to its members information 

relative to surplus lines insurance. 

(2) Each advisory o~ganization shall file with the 

commissioner: 

(a) a copy 

agreement or 

incorporation; 

of its constitution, 

association, or its 

its articles 

certificate 

of 

of 

(b) a copy of its bylaws, rules, and regulations 

governing its activities; 

(c) a current list of its members; 

(d} the name and address of a resident of this state 

upon whom notices or orders of the commissioner or processes 

issued at his direction may be served; and 

(e) an agreement that the co~~issioner may examine the 

advisory orga[Jization under the provisions of subsection 

( 3). 

(3) The commissioner may make or cause to be made an 

examination of each advisory organization. The rea~onable 

cost of an examination shall be paid by the advisory 

organization upon presentation to it by the co1nmissioner of 

a detailed account of such cost. The officers, managers, 

agents, and employees of the advisory organization may be 

examined at any time, under Odth, and shall exhibit all 

books, records, ac~ounts, documents, or agreements governing 

its method of operation. The commissioner shall furnish two 
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copies of the examination report to the examined advisory 

organization and shall notify the organization that it may, 

within 20 days of receipt of the report, request a hearing 

on the report or on any facts or recommendations contained 

in it. If the commissioner finds the advisory organization 

or any of its members to be in violation of this part, he 

may issue an order requiring the discontinuance of the 

violation. 

(4) The commissioner may by order compel a surplus 

lines agent to join an advisory organization as a condition 

of continued licensure under this part. 

Section 11. Section 33-2-308, MCA, is amended to read: 

"33-2-308. Evidence of the insurance -- changes -

penalty. (1} Upon placing a surplus line--coverage lines 

insurance, the surplus line lines agent shall promptly issue 

and deliver to the insured or the producing agent evidence 

of the insurance, consisting either of the policy as issued 

by the insurer or, if such policy is not then available, a 

cover note or certificate of insurance signed or 

countersigned by the agent. Such cover note or certificate 

shall must show the subject, coverage, conditions, and term 

of the insurance, the premium charged and taxes collected 

from the insured, and the name and address of the insurer. 

If the direct risk is assumed by more than one insurer, the 

cover note or certificate sftali must state the name and 
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address and proportion of the entire direct risk assumed by 

each such insurer. 

(2) If after the issuance and delivery of any such 

cover note or certificate there is any change as to the 

identity of the insurers or the proportion of the direct 

risk assumed by the insurer as stated in the original ~ 

note or certificate or in any other material respect as to 

the insurance coverage evidenced by the cover note or 

certificate, the agent shall promptly issue and deliver to 

the insured a substitute cover note or certificate 

accurately showing the current status of the coverage and 

the insurers responsible thereunder. 

(3) If a policy issued by the insurer is not available 

upon placement of the insurance and the agent has issued and 

delivered a cover note or certificate as hereinabove 

provided, upon request therefor by the insured, the agent 

shall as soon as reasonably possible procure from the 

insurer its policy evidencing such insurance and deliver 

such policy to the insured in replacement of the cover note 

or certificate theretofore issued. 

(4) Any surplus lifte lines 

negligently issues or delivers 

certificate of insurance or fails 

insured of any material change 

agent who knowingly 

a false cover note 

promptly to notify 

with respect to 

or 

or 

the 

such 

insurance by delivery to the insured of a substitute ~ 
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note~ certificate as provided in subsection (2) shall be 

guilty of a violation of this code and upon conviction shall 

be subject to the penalties provided by 33-1-104 or to any 

greater applicable penalty otherwise provided by law. 

~~~urplu~_llne~~nt may not issue or deliver any 

evidence of insurance or ~art to insure or represent that 

insu~ance will be cr has been written ~~Jj~ble 

surplus lines insurer -~nless he has authority from the 

insurer to cause the risk to be insured or has received 

~nfor~~!.on from the insurer in the regular course of 

business that such insurance .. !!as been _9_!_~n_l_ed ... 

Section 12. Section JJ-2-309, MCA, is amended to read: 

''33-2-309. Liability of insurer as to losses and 

unearned premiums. (1) As to a surplus line !lne~ risk which 

has been assumed by an unauthorized insurer pursuant to this 

~ttr-pitt~-lin4!~- in~tlrance-:l:aw The_ Surpl~---~i_Q_~ __ !_1'.1_§:~r-~~~ __ L_a~ 

and if the premium thereon has been received by the surplus 

line lines agent who placed such insurance, in all questions 

thereafter arising under the coverage as between the insurer 

and the insured, the insurer shall be deemed to have 

received the premium due to it for such coverage. The 

insurer shall be liable to the insured as to losses covered 

by such insurance and for unearned premiums which may become 

payable to the insured upon cancellation of such insurance, 

whether or not in fact the agent is indebted to the insurer 
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with respect to such insurance or for any other cause. This 

provision shall not affect rights as between the insurer and 

the surplus line lines agent. 

i~~ment of premium to a su£Elus lines agent 

acting for ~ers~n other th~n himself in negotiating, 

continuing, or reviewing_~~ insurance under this 

.e_art __ ._i_~~~~nsidered to be pa;1•ment to the insurer, 

!!._'2~wi thstand~~<:'l-~- conc::!j._U~~-~·--~r -~-~~lat~9ns__Q!~~~~ 

.!.!!.~~rt_ed in the pol,!_cy or contract. 

tl!t_Lli Each unauthorized insurer assuming a surplus 

lines direct risk under ehi~--~~tpin~--iine--~"~ttr~~ee--low 

~hai%---be---deemed The ~lus Lines Insurance Law is 

consid~red thereby to have subjected itself to the terms of 

lhis section." 

Section 13. Section 33-2-310, MCA, is amended to read: 

"33~2-310. Records and annual statement :_-::__~!_fid~vit~ 

(1) Each surplus ~ine ~~~ agent shall keep a separate 

record and account of all business trailSacted under his 

license, including a copy of each daily report, if any, and 

of each policy, certificate of insuranceL_C:S'.X~-~"'l_t_e~H or 

Q.~he~~_!dens:~ .. ~nsurance issued by him. The records shall 

~ be available for examination by the commissioner at any 

reasonable time within 5 years after the issuance of the 

eeJvera9e ~El~J~.~__0-~~~---~~~.~~~-~l2.~. to which it relates. 

{2) Prior to April 1 of each year the agent shall file 
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with the commissioner a statement for the calendar year 

preceding, showing: 

(a) name and address of each insured for whom surplus 

ri"e lines insurance was procured; 

(b) name and home office address of each insurer 

providing sueh the surplus lines insurance; 

(c) amount of each s~eh--coverage surplus lines 

insurance policy, the premium rate, and the gross premium 

charged therefor; 

(d) date and term of the policy; 

(e) amount of premium returned on each policy ~anceled 

or not taken; and 

(f) amount o~ tax and other sums to be collected from 

the insured; 

(g) identity of the producing agent; 

(h) the application and any correspondence from the 

surplus lines insurer or its representative; and 

tEtiil such additional information as the commissioner 

may reasonably require. 

(3) Each producing agent shall execute and each 

surplus lines agent shall file an affidavit, on a 

standardized form furnished by the commissioner, as to the 

diligent efforts to place the coverage with authorized 

insurers and the results of such efforts. An affidavit filed 

under this subsection is subject to public inspection unless 
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the commissioner determines that the public interest 

requires otherwise. The producing agent shall state in the 

affidavit that he has expressly advised the insured in 

writing prior to placing the insurance that: 

(a) the surplus lines insurer with whom the insurance 

is placed is not authorized in this state and is not subject 

to the same supervision as an authorized insurer; and 

(b) in the event of the insolvency of the surplus 

lines insurer, the property and casualty guaranty fund ~f 

the state will not pay losses under the surplus lines 

coverage." 

Section 14. Section 33-2-311, MCA, is amended to read: 

"JJ-2-311. Tax on surplus lines. There is imposed upon 

premiums collected for surplus line lines insurance 

transacted in this state a tax at the same rate and computed 

in the same manner as provided in subsection (2)(b)(i) of 

33-2-705 as to premiums of authorized insurers, except that 

amounts collected from the insured specifically for 

applicable state and federal taxes, and in excess of the 

premium otherwise required, shall--net--be--deemed are not 

considered to be 

such computation. 

part 

Upon 

of the premium for the purposes of 

filing of the annual statement 

referred to in 33-2-310(2), the surplus %±ne lines agent 

shall pay to the commissioner the amount of tax owing as to 

surplus line lines insurance business transacted by him 
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during the preceding calendar year. If a surplus iine lines 

insurance policy covers ~isk risks or exposures only 

partially in this state, the tax payable shell must be 

computed upon the proportion of the premium which is 

properly allocable to the risks or exposures located in this 

state." 

Section 15. Section 33-2-312, MCA, is amended to read: 

"33-2-312. Penalty for failure to file statement or 

pay tax. Every surplus ~i~~ lines agent who fails to make 

and file the annual statement as required under 33-2-310 or 

to pay the taxes as required under 33-2-311 sha%±-be is 

liable to a penalty of $25 for each day of delinquency, 

commencing with April 1. The tax and penalty may be 

recovered in an action instituted by the commissioner in the 

name. of the state in any court of competent jurisdiction, 

the attorney general representing him. The penalty when 

collected shall be paid to the state treasurer and placed to 

the credit of the general fund. The surplus %ine---agent.J..s 

lines agent license sha%% is also be subject to revocation 

as provided in 33-2-313." 

Section 16. Section 33-2-313, MCA, is amended to read: 

"33-2-313. Revocation or suspension of agent.J..s ~gen_t:_ 

license. {1) The commissioner shall revoke or suspend any 

surplus %±~e ~ines age~t~~ agen_! license, together with his 

license as an insurance agent o~-~oi±e±~or: 
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(a) if the agent fails to file his annual statement or 

to remit the tax as required by law; 

(b) if the agent fails to keep the records or to allow 

the commissioner to examine his records, as required by law; 

(c) if the agent falsifies the affidavit required by 

33-i-39itit 33-2-310(3); or 

~ if the agent removes the resident surplus lines 

agent office from this state1 

(e) if the agent removes the resident surplus lines 

agent office account~. and records from this state during the 

period du~hich the accounts and .records~~_E__e_.~equire~_to 

be m~~ta_ined under 33-2-310(1); 

J.!.Lif the agent closes the !esi~ent __ su~_l._!ne~ 

a~n!__ __ office for a period of more than 30 business days, 

unless the conuni ss i_~ne£__9 rants permi ss i o_n otherwise; 

(g) if the aqent violates any_EEovision of this part; 

or 

tdt~ for any of the causes for which an insurance 

agent's license may be revoked. 

(2) The procedures provided by 33-17-1001 for th• 

suspension or revocation of ag~ft~ei agent licenses ~hsl%-b~ 

appl±eaele ~ to suspension or revocation of a surplus 

l±:r'l.e-agent.J..~ !_~-~-~~~nt 1 icense. 

(3) No An agent whose license has been so revoked or 

suspended ~hoi% may not again be so licensed within 1 year 
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thereafter or until he pays all penalties and delinquent 

taxes owing-by-him-have-been-paid. that he owes." 

Section 17. Section 33-2-314, MCA, is amended to read: 

N33-2-314. Actions against insurer venue ---!SerY±ee 

of-proeese. Every unauthorized insurer issuing a surplus 

~±fte-eoverage lines insurance policy under this s~rp%as-%±ne 

tnsaranee-rew-shali-be-deemed ~is considered to be doing 

business in this state as an uniieensed. unauthorized insurer 

and may be sued in this state upon any cause of action 

arising under any insurance contract so made by it. Such 

suit shari mu~ be brought in the district court of the 

county wherein the plaintiff resides." 

Section 18. 

"33-2-315. 

Section 33-2-315, MCA, is amended to read: 

Commissioner appointed process agent 

service of process. (1) Every surplus l±~e lines insurer 

before insnring-as--sHch transacting surplus lines insurance 

under this law part shall in writing appoint the 

commissioner as its true and lawful attorney upon whom legal 

process in any action or proceeding against it in this state 

shall be served and in such writing shall agree that any 

such process served upon such attorney shall be of the same 

legal force and validity as if served in this state upon 

such insurer and that such authority shall continue in force 

so long as any liability remains outstanding against it in 

this state4 At the time of filing such appointment, the 
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insurer shall also file designation of the name and address 

of the person to whom process against it served upon the 

commissioner is to be forwarded. The insurer may change such 

designation by a new filing. 

(2) Service upon such an insurer shall must be made 

upon the commissioner and in accordance with the procedures, 

requirements, and results as provided under 33-l-603. 11 

NEW SECTION. Section 19. Penalties. A surplus lines 

agent who in this state represents or aids an unauthorized 

insurer in violation of this part is guilty of a misdemeanor 

and shall be fined not more than $1,000 or be imprisoned in 

the county jail for a term no longer than 6 months, or both. 

Sect ion 20. 

"33-2-316. 

Section 33-2-316, MCA, is amended to read: 

Rules. (1} The commissioner shall make or 

may approve and adopt reasonable rules, consistent with this 

s~~p~~~-line-in3tlranee-%aw part, for any or all of the 

following purposes: 

(a) effectuation 

Insurance Law; 

(b) establishment 

of 

of 

stteh--iew The Surplus Lines 

procedures through which 

determination is to be made as to the eligibility of 

particular proposed_coverages for placement with a surplus 

tine lines insurer or insurers; and 

(c) establishment, procedures, and operations of any 

voluntary organization of surplus ~ine lines insurance 
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agents or others designed to assist such agents to comply 

with such law. 

(2) Such rules shall be subject to the procedures and 

carry the penalty provided by 33-l-313 ... 

Section 21. Section 33-2-317, MCA, is amended to read: 

"33-2-317. Exemptions. The provisions of this surplus 

line lines insurance law controlling the placin9 placement 

of insurance with unauthorized insurers she%% does not apply 

to reinsurance or to the following insurances when so placed 

by ~ licensed insurance agen~s agent of this state: 

(1) wet marine and transportation insurances; 

(2) insurance on subjects located, resident, or to be 

performed wholly outside of this state or on vehicles or 

aircraft owned and principally garaged outside this state; 

(3) insurance on property or operations of railroads 

engaged in interstate commerce; and 

(4} insurance of aircraft owned or operated by 

manufacturers of aircraft or aircraft operated in scheduled 

interstate flight or cargo of such aircraft or against 

liability, other than workers' compensation and employers' 

liability, arising out of the ownership, maintenance, or use 

of such aircraft." 

Section 22. Section 33-1-402, MCA, is amended to read: 

"33-1-402. Examination of agents, 

promoters. For the purpose of ascertaining 
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this code, the commissioner may as often as he deems 

advisable examine the accounts, records, documents, and 

transactions pertaining to or affecting its insurance 

affairs or proposed insurance affairs of: 

(1) any insurance agent, solicitor, surplus line lines 

agent, general agent, or adjuster: 

(2) any person having a contract under which he enjoys 

in fact the exclusive or dominant right to manage or control 

an insurer; 

(3) any person holding the shares of voting stock or 

policyholder proxies of a domestic insurer, for the purpose 

of controlling the management thereof, as voting trustee or 

otherwise; 

(4) any person engaged in or proposing to be engaged 

in or assisting in the promotion or formation of a domestic 

insurer 

finance 

or insurance holding corporation or corporation to 

a domestic insurer or the production of its 

business." 

Section 23. Section 33-1-614, MCA, is amended to read: 

1'33-1-614. Exemptions from service of process 

provisions. Sections 33-l-611 through 33-1-613 shall not 

apply to: 

(1) surplus ~i~e lines insurance lawfully effectuated 

under part 3, chapter 2; 

(2) reinsurance; or 
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(3) any action or proceeding against an unauthorized 

insurer arising out of: 

(a) wet marine and transportation insurance; 

(b) insurance on or with respect to subjects located, 

resident, or to be performed wholly outside this state or on 

or with respect to vehicles or aircraft owned and 

principally garaged outside this state; 

(c) insurance on property or operations of railroads 

engaged in interstate commerce; or 

(d) insurance on aircraft or cargo of such aircraft or 

against liability, other than employer•s liability, arising 

out of the ownership, maintenance, Or use of such aircraft, 

where the policy or contract contains a provision 

designating the commissioner as its attorney for the 

acceptance of service of lawful process in any action or 

proceeding instituted by or on behalf of an insured or 

beneficiary arising out of any such policy or where the 

insurer enters a general appearance in any such action~" 

Section 24. Section 33-1-711, MCA, is amended to read: 

"33-1-711. Appeals from the commissioner. (1) An 

appeal from the commissioner shall be taken only from an 

order on hearing or with respect to a matter as to which the 

commissioner has refused a hearing. Any person who was a 

party to such hearing or whose pecuniary interests are 

directly and immediately affected by any such order or 
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refusal and who is aggrieved thereby may, within 30 days 

after the order has been mailed or delivered to the persons 

entitled to receive the same, the commissioner's order 

denying rehearing or reargument has been so mailed or 

delivered, or the commissioner's refusal to grant a hearing, 

appeal from such order on hearing or such refusal of a 

hearing. The appeal shall be taken to the district court of 

Lewis and Clark County by filing written notice of appeal in 

such court and by filing a copy of such notice with the 

commissioner, except that in appeals from the suspension or 

revocation of the certificate of authority of a domestic 

insurer or of the license of an agent, solicitor, or surplus 

iifte lines agent, the person taking the appeal may at his 

option, in lieu of the district court of Lewis and Clark 

County, take the appeal to the district court of the county 

of Montana in which the insurer has its principal place of 

business or the licensee resides. 

(2) Upon filing of the notice of appeal therein, the 

court shall have full jurisdiction and shall determine 

whether such filing shall operate as a stay of the order or 

action appealed from, except that in the following instances 

the filing of the notice of appeal shall automatically stay 

the order appealed from pending the judgment of the district 

court on the appeal: 

(a) appeal from suspension or revocation of the 
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license of an agent, solicitor, or surplus iine lines agent; 

(b) appeal from suspension or revocation of the 

certificate of authority of an insurer. 

(3) Within 20 days after filing of the copy of the 

notice of appeal in his office, the commissioner shall make 

and return to the court in which the appeal is pending a 

copy of his order .appealed from and a full and complete 

transcript, duly certified by the commissioner, of his 

record of the hearing 

together with all 

upon which the order was issued, 

exhibits and documentary evidence 

introduced thereat. If the appeal is from an action of the 

commissioner with respect to which a hearing was refused, 

the commissioner sh•ll within such 20-day period make and 

return to the court a full and complete transcript, duly 

certified by him, of all documents on file in his office 

directly relating to the matter as to which such appeal is 

taken~ 

(4) Upon receipt of such transcripts and evidence, the 

court shall hear the matter de novo as soon as reasonably 

possible thereafter. Upon 

court shall consider the 

the hearing of the appeal, the 

evidence contained in the 

transcript, exhibits, and documents therein filed by the 

commissioner, together with such additional proper evidence 

as may be offered by any party to the appeal. 

(5) After hearing the appeal, the court may affirm, 
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modify, or reverse the order or action of the commissioner 

in whole or in part or remand the action to the commissioner 

for further proceedings in accordance with the court's 

direction. 

(6) Costs shall be awarded as in civil actions. 

(7) Appeal may be taken to the supreme court from the 

judgment of the district court as in other civil cases to 

which the state is a party. A stay of the effectiveness of 

any such judgment may be made only by order of the supreme 

court upon the giving of such security as that cOurt deems 

proper. 

(8) This section shall not apply to appeals .. to 

matters covered by chapter 16.'1 

Section 25. section 33-2-119, MCA, is amended to read: 

"33-2-119. Suspension or revocation for violations and 

special grounds. (1) The commissioner may, in his 

discretion, suspend or revoke an insurer's certificate of 

authority if, after a hearing thereon, he finds that the 

insurer has: 

(a) violated any lawful order of the commissioner or 

any provision of this code other than those for which 

suspension or revocation is mandatory; 

(b) reinsured more than 90\ of its risks, residentL 

located, or to be performed in Montana, in another insurer. 

In considering suspension or revocation, the commissioner 

-30- HB 771 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0771/03 

shall consider all relevant factors, including whether: 

(i) after the reinsurance transaction all parties will 

be in compliance with Montana law; and 

Iii) the transaction will substantially reduce 

protection and service to Montana policyholders. 

(2) The commissioner shall, after a hearing thereon, 

suspend or revoke an insurer's certificate of authority if 

he finds that the insurer: 

(a) is in unsound condition or in such condition or 

using such methods or practices in the conduct of its 

business as to render its further transaction of insurance 

in Montana injurious or hazardous to its policyholders or to 

the public; 

(b) has refused to be examined or to produce its 

accounts, records, and files for examination or if any of 

its officers have refused to give information with respect 

to its affairs, when required by the commissioner; 

(c) has failed to pay any final judgment rendered 

against it in Montana within 30 days after the judgment 

became final; 

(d) with such frequency as to indicate its general 

business practice in Montana, has without just cause refused 

to pay proper claims arising under its policies, whether any 

such claim is in favor of an insured or is in favor of a 

third person with respect to the liability of an insured to 
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such third person, or without just cause compels such 

insured or claimant to accept less than the amount due them 

or to employ attorneys or to bring suit against the insurer 

or such an insured to secure full payment or settlement of 

such claims; 

(e) is affiliated with and under the same general 

management or interlocking directorate or ownership as 

another insurer which transacts direct insurance in Montana 

without having a certificate of authority therefor, except 

as permitted as to a surplus line lines insurer under part 3 

of this chapter. 

(3) The commissioner may, in his discretion and 

without advance notice or a hearing thereon, immediately 

suspend the certificate of authority of any insurer as to 

which proceedings for receivership, conservatorship, 

rehabilitation, or other delinquency proceedings have been 

commenced in any state.'' 

Section 26. Section 33-2-706, MCA, is amended to read; 

"33-2-706. Report and tax of independently procured 

coverages. (1) Every insured who in this state procures or 

causes to be procured or continues or renews insurance in an 

unauthorized foreign insurer or any self-insurer who in this 

state so procures or continues excess loss, catastrophe, or 

other insurance upon a subject of insurance resident, 

located, or to be performed within this state, other than 

-]2- HB 771 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0771/03 

insurance procured through a surplus ~ine ~ agent 

pursuant to The Surplus !:line Lines Insurance Law or exempted 

from such law under 33-2-317, shall, within JO days after 

the date such insurance was so procured, continued, or 

renewed, file a written report of the same with the 

commissioner on forms designated by the commissioner and 

furnished to such an insured upon request. The report shall 

show the name and address of the insured or insureds, name 

and address of the insurer, the subject of the insurance, a 

general description of the coverage, the amount of premium 

currently charged therefor, and such additional pertinent 

information as is reasonably requested by the commissioner. 

If any such insurance covers also a subject of insurance 

resident, located, or to be performed outside this state, a 

proper pro rata portion of the entire premium payable for 

all such insurance shall be allocated as to the subjects of 

insurance resident, located, or to be performed in this 

state, for the purposes of this section. 

(2) Any insurance in an unauthorized insurer procured 

through negotiations or an application in whole or in part 

occurring or made within or from within this state or for 

which premiums in whole or in part are remitted directly or 

indirectly from within this state shall be deemed to be 

insurance procured or continued or renewed in this state 

within the intent of subsection (1) above. 
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(3) For the general support of the government of this 

state there is levied upon the obligation, chose in action, 

or right represented by the premium charged or payable for 

such insurance a tax at the rate of 2 3/4\ of the gross 

amount of such premium. The insured shall withhold the 

amount of the tax from the amount of premium charged by and 

otherwise payable to the insurer for such insurance, and 

within 30 days after the insu~ance was so procured, 

continued, or renewed and coincidentally 

with the commissioner of the report 

subsection (1) above, the insured shall pay 

with the filing 

provided for in 

the amount of 

the tax to the state treasurer through the commissioner. 

(4) If the insured fails to withhold from the premium 

the amount of tax herein levied, the insured shall be liable 

for the amount thereof and shall pay the same to the 

commissioner within the time stated in subsection (3) above. 

(5} The tax imposed hereunder if delinquent shall bear 

interest at the rate of 6\ per annum, compounded annually. 

(6) The tax shall be collectable from the insured by 

civil action brought by the commissioner. 

(7) This section does not abrogate or modify and shall 

not be construed or deemed to abrogate or modify any 

provision of 33-2-104 or 33-2-105 or any other provision of 

this code. 

(8) This section does not apply as to life or 
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disability insurances." 

Section 27. Section 33-2-708, MCA, is amended to read: 

"33-2-708. Fees and licenses. (1) The conunissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authorityr articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 

in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers .....•....•••...••.••••• $ 30.00 

(8} foreign insurers .•..............•.•.•.••. 300.00 

(ii) annual continuation of certificate of authority •. 

• .. • • ••• • •••••••·•·· ·•·••••......••• ••••••••• •• •••.. 300.00 

(iii) reinstatement of certificate of authority 

25.00 

articles of incorporation: (b) 

( i) filing original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state 20.00 

(ii) filing amendment of articles of incorporation, 
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domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

.................................................... 10.00 

(c) filing bylaws or amendment thereto where required 

..................................................... 5.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

.................................................... 25.00 

(e) resident agent's license: 

(i) application for original license, including 

issuance of license, if issued (life and/or disability) •... 

.................................................... 10.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) •••..•••.••••••••.•....••••..•••••..•••• 

(iii) appointment of agent, each insurer •••.•• 

(iv) annual renewal, each insurer •....••••.... 

(v) temporary license •••••••••••••••••.••••.• 

10.00 

10.00 

10.00 

10.00 

(vi) amendment of license (excluding additions thereto) 

or reissuance of master license.................... 10.00 

(f) 

( i) 

nonresident agent's license: 

application for original license_, including 

issuance of license, if issued (life and/or disability) .••• 

100.00 

(ii) application for original license, including 
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issuance of license, if issued (other than life andjor 

disability) ••• .•• • • . • .••••••.•••••••••.•• •••.•.. ••• 100.00 

(iii) appointment of agent, each insurer •••••• 

(iv) annual renewal, each insurer •..•••••.•••• 

10.00 

10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license.................... 10.00 

{g) solicitor's license: 

(i) application for original license, including 

issuance of license, if issued ••.••..•.....•••.•••• 

(ii) annual renewal of license 

5.00 

5.00 

(h) examination for license as agent or solicitor, 

each examination ••••. , , ...... , .. , ..•.........•••. , , 10.00 

(i) surplus ±~ne-agene~~ lines agent license: 

(i) application for original license and for issuance 

of license, if issued 

(ii} annual renewal of license 

(j) adjuster 1 S license: 

25.00 

25.00 

(i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

( k) insurance vending machine license, each 

each year 

10.00 

10.00 

machine, 

10.00 

(l) commissioner's certificate under seal (except when 

on certificates of authority or licenses) 3.00 

(m) copies of documents on file in the commissioner's 
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office, per page .50 

(n) policy forms: 

(i) filing each policy form.................. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ...•••••...••. , , ••.....•••••••••••••••••••• 10.00 

(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days .... 

50.00 

( 2) The cowmissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties and those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706 collected by 

him pursuant to Title 33 and the rules 

(3) All fees are considered 

adopted 

fully 

thereunder. 

earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded. 

(4) All fees and examination and miscellaneous 

charges, except fines or penalties or those amounts received 

pursuant to 33-2-311' 33-2-705, or 33-2-706, collected by 

the commissioner pursuant to Title 33 and the rules adopted 

thereunder must be deposited in the insurance regulatory 

trust account pursuant to 17-2-121 through 17-2-123." 

Section 28. Section 33-17-1001, MCA, is amended to 

read: 
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or refusal of 

33-17-411, the 

commissioner may suspend for not more than 12 months or may 

revoke or refuse to continue any license issued under this 

chapter or any surplus !ine lines agent license if, after 

hearing held on not less than 20 days• advance notice by 

regis~e~ed--er certified mail 

charges against the licensee 

of such hearing and of the 

given as provided in 

33-1-314(3) to the licensee and to the insurers represented, 

as to an agent, or to the appointing agent, as to a 

solicitor, he finds that as to the licensee any one or more 

of the following causes exist: 

(a) for any ,cause for which issuance of the license 

could have been refused had it then existed and been known 

to the commissioner; 

(b) for obtaining or attempting to obtain any such 

license through misrepresentation or fraud; 

(c) for violation of or noncompliance with any 

applicable provision of this code or for willful violation 

of any lawful rule or order of the commissioner; 

(d) for misappropriation or conversion to his own use 

or illegal withholding of moneys or property belonging to 

policyholders or insurer or beneficiaries or others and 

received in conduct of business under the license; 

(e) conviction, by final judgment, of a felony 
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involving moral turpitude; 

(f) if in the conduct of his affairs under the license 

the licensee has used fraudulent or dishonest practices or 

has shown himself to be incompetent, untrustworthy, or a 

source of injury and loss to the public, 

(2) The license of a firm or corporation may be 

suspended, revoked, or refused also for any of such causes 

as relate to any individual designated in the license to 

exercise its powers." 

Section 29. Section 33-18-212, MCA, is amended to 

read: 

"33-18-212. Illegal dealing in premiums improper 

charges for insurance. (1) No person shall willfully collect 

any sum as premium or charge for insurance, which insurance 

is not then provided or is not in due course to be provided 

(subject to acceptance of the risk by the insurer} by an 

insurance policy issued by an insurer as authorized by this 

code. 

(2) No person shall willfully collect as premium or 

charge for insurance any sum in excess of or less than the 

premium or charge applicable to such insurance and, as 

specified in the policy, in accordance with the applicable 

classifications and rates as filed with and approved by the 

commissioner; or in cases where classifications, premiums, 

or rates are not required by this code to be so filed and 
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approved, such premiums and charges shall not be in excess 

of or less than those specified in the policy and as fixed 

by the insurera This provision shall not be deemed to 

prohibit the charging and collection, by surplus i*ne lines 

agents licensed under chapter 2, part 3, of the amount of 

applicable state and federal taxes in addition to the 

premium required by the insurer. It shall not be deemed to 

prohibit the charging and collection, by a life insurer, of 

amounts actually to be expended for medical examination of 

an applicant for life insurance or for reinstatement of a 

life insurance policy. The provision of this subsection does 

not prohibit the collection from an insured of a placement 

fee, not to exceed 7 1/2\ of the annual premium, for 

placement through the state compensation insurance fund by a 

duly licensed casualty insurance agent, This placement fee 

16 is not a premium as defined in 33-15-102. 

17 (3) Each violation of this section shall be punishable 

18 under 33-1-104." 

19 NEW SECTION. Section 30. Extension of authority. Any 

20 existing authority of the commissioner of insurance to make 

21 rules on the subject of the provisions of this act is 

22 extended to the provisions of this act. 

23 NEW SECTION. Section 31. Codification instruction. 

24 Sections 2, 9, 10, and 19 are intended to be codified as an 

25 integral part of Title 33, chapter 2, part 3, and the 
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provisions of Title 33, chapter 2, part 3, apply to sections 

2, 9, 10, and 19. 

NEW SECTION. Section 32. Saving clause. This act does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this.act. 

NEW SECTION. Section 33. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 34. Effective date. This act is 

effective on passage and approval. 

-End-
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