
HOUSE BILL NO. 754 

INTRODUCED BY BRADLEY, IVERSON, SPAETH 

BY REQUEST OF THE WATER POLICY COMMITTEE 

FEBRUARY 14, 1987 

FEBRUARY 23, 1987 

FEBRUARY 24, 1987 

FEBRUARY 25, 1987 

MARCH 27, 1987 

MARCH 28, 1987 

MARCH 31, 1987 

APRIL 1, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ON MOTION, RUL~S SUSPENDED TO PLAr~ 
BILL ON THIRD READING THIS DAY. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

ON MOTION, TAKEN FROM ENGROSSING 
AND REREFERRED TO COMMITTEE 
ON RULES. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 55; NOES, 40. 

TRANSMITTED TO SENATE. 



APRIL 3, 1987 

APRIL 10, 1987 

APRIL 14, 1987 

APRIL 16, 1987 

APRIL 17, 1987 

APRIL 20, 1987 

APRIL 21, 1987 

APRIL 23, 1987 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, RULES SUSPENDED TO PLACE 
BILL ON THIRD READING THE 83RD 
LEGISLATIVE DAY. 

THIRD READING, CONCURRED IN. 
AYES, 35; NOES, 15. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

ON MOTION, TAKEN FROM THIRD READING 
AND PLACED ON SECOND READING. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 



APRIL ~3, 1987 

APRIL 23, 1987 

IN THE SENATE 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 
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INTRODUCED BY ~ .. ._q\~ ..Jr.. f • ¥- ed 
BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CHANGING THE WATER 

JUDGE APPOINTMENT PROCESS TO EXPANO THE POPULATION OF 

ELIGIBLE CANDIDATES AND TO INCLUDE A JUDICIAL NOMINATION 

COMMISSION PROCESS; PROVIDING FOR ADJUDICATION BY PRIORITY 

BASINS; AUTHORIZING AN APPROPRIATION FOR RANDOM SAMPLING AND 

ANALYSIS OF CLAIMS WITHIN DECREES ISSUED BY THE WATER 

COURTS; AMENDING SECTIONS 3-1-1001, 3-1-1006, 3-1-1008, 

3-1-1010, 3-1-1011, 3-7-201, 3-7-213, 3-7-221, AND 85-2-701, 

MCA; AND PROVIDING AN EFFECTIVE DATE. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-1-1001, MCA, is amended to read: 

"3-1-1001. Creation, composition, and function of 

commission. ( 1) A judicial nomination commission for the 

state is created. Its function is to provide the governor 

with a list of candidates for appointment to fill any 

vacancy on the supreme court or any district court and to 

E.£.9Vide the chief_ justice of the supreme court with a list 

of candidates for appointment to fill a __ f!y__term or vacancy 

for the chief w~ter judge or a ~ater judge pursua~~ 

3-7-201 and 3-7-221. The commission shall be composed of 

~n> <eoi>'><••• Caun"' 
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seven members as follows: 

(a) four lay members who are neither judges nor 

attorneys, active or retired, who reside in different 

geographical areas of the state, and each of whom is 

representative of a different industry, business, or 

profession, whether actively so engaged or retired, who 

shall be appointed by the governor; 

(b) two attorneys actively engaged in the practice of 

law, one from each congressional district, who shall be 

appointed by the supreme court; 

(c) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appointment for the purposes of this part. 

{2} Appointments provided for in this section shall be 

made within 30 days of the completion of the preceding 

terms." 

Section 2. Section 3-1-1006, MCA, is amended to read: 

''3-l-1006. Secretary election and duties. (l) The 

commission shall elect one of its members to serve as the 

secretary and upon such election shall notify the governor 

of the name and mailing address of such person. 

(2} The secretory shall keep a record uf all 

proceedings by the ccmrussion and act as corresponding 

-2-
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secretary with the governor's office and with the office of 

the chief justice of the supreme court.~ 

Section ]. Section 3-1-1008, MCA, is amended to read: 

11 3-1-1008. Quorum. Four members of the commission 

shall constitute a quorum for the transaction of business. 

To submit a name to the governor or ~o lhe chief justice of 

the supr~me court, there must be a concurrence of at least 

four members.'' 

Section 4. Section 3-l-1010, MCA, is amended to read: 

"3-1-1010. bi-~t: Lists submitted to governor and chief 

.i_ll_st.ice -- report on proceedings. 1!1 The commission shall 

meet forthwith after a vacancy occurs on the supreme court 

or district court and submit to the governor within 30 days 

from the date of the vacancy a list of not less than three 

or more than five nominees for appointment. 

i1l__!he commission shall meet to prepare a~d submit to 

the chief justice c:>f the supreme court a list of not less 

than three or more than five nominees for appointment to 

fill any term or vacancy for the chief water judge or a 

water judge. The list must be subm~tted at least 30 day~ 

prior_~o a new term or within 30 days from the date of a 

vacancy. 

ill Ph~ ~ list must be accompanied by a written 

report to-the-90\fe-r-nor indicating the vote on each nominee, 

the content of the application submitted by each nominee, 
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and the commission's reasons for recommending each nomlnee 

for appointment." 

Section 5. Section 3-l-1011, MCA, is amended to read: 

"3-1-1011. Governor or chief~ce _ of the supreme 

court to appoint from list. The governor, or the chief 

justice of the supreme court for offices described in 

3-7-201 or 3-7-221, must make an appointment from the list 

of nominees submitted by the commission." 

Section 6. Section 3-7-201, MCA, is amended to read: 

''3-7-201. Designation of water judge. (1) Awa.ter 

judge shall be designated within 30 days after May 11, 1979, 

for each water d.i·1ision by-e-mejot>±ty-vote--of--a----eomm.itt~e 

eompo~~d--of--the--distt>iet--jtldg~--ft>om--eeeh--~ingle-j~dge 

1Hdieial-d~striet-l"tnd-tne-ehief--di~triet--j~d9~--from--el"teh 

m~itipte--jtldqe--jtldieil"tl--d±~tt>±etT-wholiy-or-partly-w±thin 

the-di~i~±on.-E~eept--a~--~ro""ided--in--~tleseetion--t~t--l"tnd 

3-T-~13,--a--water-jtldge-m~~t-be-a-di~triet-;tldqe-or-retired 

distr±et-jtld9e-o£--a--;~dieial--di~triet--who±±y--or--~8rt±y 

w±th±n--the--water--divi~i~n. A water_j_~_t!g_~--~-~all have the 

qualifications for distr~c~_~ourt or supreme court judg~s 

found in Article VII, section 9, of the Montana 

constitution. 
" " 

(2) The chief ~s:_~ of the supreme~ourt _ _.§_hall 

~o-~~ a water iL!_Qg_~provjE~E_ __ ~_!it:_le 3,~~!:.~E _ ___!_L 

part 10. 
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t~tlll A di~tr±et-;ttd~~-o~-r~t±red-di~trict-;nd9e--mcy 

!!it--e.s--a water judge ~-~it in more than one division if 

requested by the chief justice of the supreme court~ 

chief water judge, or the water judge of the division in 

which he is requested to sit. 

t3tl!l A water judge, when presiding over a water 

division, presides as district judge in and for each 

judicial district wholly or partly within the water 

division." 

Section 7. Section 3-7-213, MCA, is amended to read: 

"3-7-213. Designation of alternate judge. The water 

judge may designate any--oth~r--di!!trict-judge-or-ret±red 

di!!tr±et-jtte9~ a district judge, reti_r_ed district judge, or 

another water judge to preside in his absence on his behalf 

as water judge for the immediate enforcement of an existing 

decree or the immediate granting of extraordinary relief as 

may be provided for by law upon an allegation of irreparable 

harm." 

Section 8. Section 3-7-221, MCA, is amended to read: 

"3-7-221~ Appointment of chief water judge -- term of 

office. (1} The chief justice of the Montana supreme court 

shall appoint a chief water judge £rom-amoM9-t~e-di~triet 

j~d9e~-~~rv±ng-~r-re~ir~d-as-of-t~e-~im~-of--fipp~±ntment as 

E_rovided_ in_____!_i!g~!:!._~_~_e~£!_ 10. 

J..ll____I_C?_~!_~gible for the office of chie_( water 
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judge, a person shall have the qualifications for d~~~~~~ 

court or supreme court judges found in Article VII, section 

9, o~ the Montana constitution. 

tZtlli 'fhe term of off ice of the chief water judge l.S 

from the date of initial appointment until June 30, 1985. 

After June 30, 1985, the term of office is 4 years, subject 

to continuation of the water divisions by the legislature.'' 

Section 9. Section 85-2-701, MCA, is amended to read: 

"85-2-701. Legislative intent. ll_l Because the water 

and water rights within each water division are 

interrelated, it is the intent of the legislature to conduct 

unified proceedings for the general adjudication of existing 

water rights under the Montana Water Use Act. Therefore, it 

is the intent of the legislature that the attorney general's 

petition required in 85-2-211 incl11de all claimants of 

reserved Indian water rights as necessary and indispensable 

parties under authority granted the state by 43 U.S.C. 666. 

However, it is further intended that the state of Montana 

proceed under the provisions of this part in an effort to 

conclude compacts for the equilable division and 

apportionment of waters between the state and its people and 

the several Indian tribes claiming reserved water rights 

within the statP. 

(2) To the mdximum extent p()~sib!__~ !..._h_~____!-~-=-_~!"..:-::'~9-~~~ 

rights compact commission established under 2-}~~_212 ~hou~~ 
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make the nego~iation of water rights claimed b~ feder~ 

government or India!! tribes in or affecti_ng_ __ She basins 

identified by (section 10]_ j~~ highest priority. 1' 

NEW SECTrON. Section 10. Process and criteria for 

designating priority basins or subbasins. {1) The water 

judges and the department, in performing their functions in 

the adjudicalion process, shall give priority to basins or 

subbasins designated each biennium by the legislature. 

Basins or subbasins must be designated according to the 

following criteria: 

(a) recurring water shortages within the basin or 

subbasin have resulted in urgent water rights controversies 

that require adjudication to determine relative rights; 

(b) federal or Indian reserved rights are nearing 

determination, either by compact or adjudication, thus 

making adjudication of other rights in the basin or subbasin 

important for timely issuance of preliminary or final 

decrees; 

(C) the basin or subbasin's location would help ensure 

efficient use of department and water court resources; and 

(d) the adjudication process in the basin or subbasin 

is nearing the issuance of a decree. 

(2) The water iudge may designate a basin for priority 

adjudication upon petition of 100 or more per~ons who have 

filed claims within the basin, or he may designate a 
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subbasin for priority adjudication upon petition of a 

majority of persons who have filed claims within the 

subbasin. The 

however, only if 

subsection ( 1). 

basin or subbasin shall 

it mPets one or more of 

receive priority, 

the criteria ln 

( 3) If adjudication work ln one or more of the 

priority basins or subbasins has been completed or ha~ oeen 

suspended for good cause, the water judge may select other 

basins or subbasins for priority adjudication, based on 

criteria in subsection (1). 

the 

NEW SECT ION. Section ll. Appropriation for samp]P of 

claims within d~·.rees. (1) There 1s appropriated to the 

environmental quality council for use by the water policy 

committee $92,000 from the water development state special 

revenue fund for the biennium ending June 30, 1989, to 

undertake a random sampling and analysis for accuracy and 

consistency of claims in basins that have undergone 

adjudication efforts and for which a tempordry preliminary, 

preliminary, or final decree has been issued. The analysis 

must be based on the requirements for flnal decrees provided 

in 85-2-234. 

(2) The office of the legislative auditor shall assist 

the water policy conunittee in conducting the random sampling 

and analysis. The wale1· policy commi:..tee may contrdct with a 

qualified consultant to conduct the random sampling and 

-8-
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analysis. The analysis must be completed by June 30, 1988, 

and water policy committee recommendations resulting from 

the analysis must be submitted to the legislature by January 

1, 1989. 

{3) In devising the random sampling and analysis, the 

water policy committee shall consult with the department of 

natural resources and conservation and with the Montana 

water courts. 

{4) All claimants whose claims are randomly selected 

for the sampling and analysis shall assist the water policy 

committee and its consultant in reviewing claims for 

12 accuracy and consistency. Assistance provided by a claimant 

13 may not involve financial cost to the claimant. 

14 (5) The water policy committee and its consultant may 

15 enter the property of a claimant to conduct field 

16 investigations upon providing written notice to the claimant 

17 at least 14 days in advance of the investigation. 

18 (6) Information derived from the random sampling and 

19 analysis that is specific to an individual claimant must be 

20 kept confidential and may not prejudice the final 

21 adjudication of that claimant's water rights. However, 

22 information derived from the random sampling dOd analysis 

23 may be described in general terms and is public information. 

24 NEW SECT_ION. Section 12. Extension of authurity. Any 

25 existing authority of the judicial nomination commission and 
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the board of natural resources and conservation to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

NEW SECTION. Section 13. Codification instruction. 

Section 10 is intended to be codified as an integral part of 

Title 85, chapter 2, part 2, and th€ provisions of Title 85, 

chapter 2, part 2, apply to section 10. 

NEW SECTION. Section 14. Effective date. This act is 

effective July l, 1987. 

-End-

-10 ~ 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB754, as introduced. 

DESCRIPTION OF PROPOSLU LEGISLATION: 
This act would change the Water Judge appointment process to expand the population of eligible candidates and to 
include a judicial nomination commission process; providing for adjudication by priority basins; authorizing an 
appropriation for random sampling and analysis of claims within decrees issued by the Water Courts. 

ASSUMPTIONS: 
1. The effective date would be July 1, 1987. 
2. The bill would appropriate $92,000 to the Environmental Quality Council from the water development state 

special revenue fund for the biennium. 
3. Department of Natural Resources and Conservation (DNRC) would not change its type or schedule adjudication 

functions; but would change its application to basins with legislatively prioritized designation. 
4. There will be no transfer of DNRC office staff or resources. 
5. Re-examination of claims within basins under temporary preliminary or preliminary decree will be performed 

as currently scheduled. 
6. Consultation with the DNRC by the Water Policy Committee and/or the contracted consultant will not require 

extensive research, training or report preparation by the DNRC. 
7. No appropriated funds for the DNRC are expected to be used to assist with the random sampling and analysis 

to determine accuracy and consistency of decrees. 
8. No contracting for services to satisfy the purpose of this legislation will be conducted by the DNRC. 
9. The DNRC will be reimbursed by the contracted consultant for copies of decrees, indexes and other materials 

used in their random sampling and analysis. 
10. The Montana Reserved Water Rights Compact Commission (RWRCC) will not change the nature or scope of tech

nical and legal analysis required for negotiation of federal reserved water rights claims; however, the 
RWRCC will focus negotiations on prioritized basins; in accordance with this bill. 

11. Utilizing a sample selected during FY88, the Office of the Legislative Auditor would: 1) calculate the 
sample size; 2) extract the random sample; 3) assist in evaluating the results of the testing; 4) would not 
be involved in testing the sample; 5) would bill the EQC for costs incurred (estimated cost 407, in the 
first year); and 6) would deposit the revenue in the Legislative Audit special revenue fund. 

12. It is assumed that the terms of all the judges currently serving will not expire in FY88-89 and that none of 
the current judges will retire during FY88-89. 

~'""'Q..d \...e...... DATE 
DAVID L. HUNTER, DOROTHY BRADLEY, ~y SPONSOR 
Office of Budget and Program Planning 

Fiscal Note for HB754, as introduced. 

H S "1S''I 



Fiscal Note Request, HB754, as introduced. 
)''onn .BD-15 
Page 2 

FISCAL IMPACT{ 
Expendi tur!§ .: 

Personal Services 
Operating 
Grants 

TOTAL 

Funfms: 
Wat~r Development 
State Special 

Current Law 
$ 0 

0 
$ 500,000 
$ SOO,OQO 

$ 500,000 

FY88 
Proposed Lgw 

$ 92;000* 
m.ooo 

$500,000 

$500,000 

*Biennial appropriation in the first year. 

Difference 

$ 92,000 
( 92,:000) 
$ 0 

$ 0 

If a judgeship is filled by other than a cutrent $ltting judie there will be a fiscal impact. 

ttf3 7rtf 
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APPROVED BY COMMITTEE 
ON RULES 

STATEMENT OF INTENT 

HOUSE BILL 754 

AS AMENDED 

A statement of intent is provided for this bill because 

the legislature desires to indicate to the Montana water 

courts and the department of natural resources and 

conservation the basins that should receive priority 

adjudication efforts. 

The legislature finds and determines the basins 

described in I through IX below to be priority basins. The 

basins are selected according to the criteria in section 10 

of this bill and the priority provided for the Milk River 

basin in 85-2-321. They are listed by the-depertmeftt~s-f~eld 

effiee GEOGRAPHICAL areas because it is assumed priority 

basins are needed in each area to ensure efficient use of 

water court and department staff. The legislature recognizes 

that deviations from the order of priority provided may be 

necessary to ensure efficiency in the adjudication process, 

THAT THE WATER JUDGE MAY VARY EFFORTS FROM AREA TO AREA 

BASED ON AVAILABLE RESOURCES, and that additional priority 

basins may be added upon petition to and determination by 

the water judge. 

I. Basins in the Billings i~ei~-off~ee area: 

Yellowstone River from Bridger Creek to the Clark 1 s 

Fork of the Yellowstone River (43QJ) 

~~a <og.,<at••• COU~" 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0754/si 

Yellowstone River above and including Bridger Creek 

(43B) 

Sweet Grass CreeK {43BV} 

Stillwater River (43C) 

Boulder River tributary of Yellowstone River (43BJ) 

Clark,s Fork of the Yellowstone River (430) 

Yellowstone River between the Clark's Fork of the 

Yellowstone River and the Bighorn River (430) 

II. Basins in the Bozeman fieid-offiee area: 

Madison River (41F) 

Gallatin River (41H) 

Shields River (43A) 

Ruby River (41C) 

Beaverhead River (41B) 

Red Rock River (41A) 

Big Hole River (410) 

III. Basins in the Glasgow field~offiee area: 

Rock Creek tributary of the Milk River (40N) 

Frenchman Creek (40L) 

Milk River below Whitewater Creek including Porcupine 

Creek (400) 

Beaver Creek tributary of the Milk River (40M) 

Whitewater Creek (40K) 

Dry Creek (40D) 

Missouri River between the Musselshell River and Fort 
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Peck Dam (40E) 

IV. Basins in the Havre ~~e%d-offiee area: 

v. 

Sage Creek (40G) 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Peoples Creek (401) 

Willow Creek (41N) 

Teton River (410) 

Sun River (41K) 

Basins in the Helena ~ie%d-o~fiee area: 

Dearborn River (41U) 

Clark Fork above the Blackfoot River (76G) 

Boulder River tributary of the Jefferson River (41E) 

Jefferson River (41G) 

Missouri River above Holter Dam {411) 

VI. Basins in the Kalispell f~eTa-oEE±ee area: 

Milk River above Fresno Reservoir (40F) 

Big Sandy Creek (40H) 

Yaak River (76B) 

Fisher River (76C) 

Kootenai River (760) 

Clark Fork below Flathead Lake (76N) 

South Fork of the Flathead River (76J) 

Middle Fork of the Flathead River (761) 

Swan River (76K} 
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Flathead River above Flathead Lake {76LJ} 

VII. Basins in the Lewistown E%e%d-offiee area: 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Judith River (41S) 

Musselshell River above Roundup (40A) 

Musselshell River below Roundup (40C) 

Flatwillow Creek including Box Elder Creek (408) 

VIII. Basins in the Miles City field~offie~ area: 

Beaver Creek tributary of the Little Missouri River 

(39G) 

Yellowstone River between the Tongue River and the 

Powder River (42K) 

Little Missouri River above Little Beaver Creek (39F) 

Rosebud Creek (42A) 

Little Beaver Creek (39FJ) 

Box Elder Creek (39E) 

Yellowstone River below Powder River {42M) 

IX. Basins in the Missoula field-office area: 

Rock Creek tributary of the Clark Fork River (76E) 

Flint Creek (76GJ) 

Clark Fork between the Blackfoot River and the Flathead 

River (76M) 

Bitterroot River (76H) 

Blackfoot River (76F) 
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APPROVED BY COMMITTEE 
ON RULES 

AS AMENDED 

STATEMENT OF INTENT 

HOUSE BILL 754 

A statement of intent is provided for this bill because 

the legislature desires to indicate to the Montana water 

courts and the department of natural resources and 

conservation the basins that should receive priority 

adjudication efforts. 

The legislature finds and determines the basins 

described in I through IX below to be priority basins. The 

basins are selected according to the criteria in section 10 

of this bill and the priority provided for the Milk River 

basin in 85-2-321. They are listed by the-departmenti~-f~ei~ 

o££ice GEOGRAPHICAL areas because it is assumed priority 

basins are needed in each area to ensure efficient use of 

water court and department staff. The legislature recognizes 

that deviations from the order of priority provided may be 

necessary to ensure efficiency in the adjudication process. 

THAT THE WATER JUDGE MAY VARY EFFORTS FROM AREA TO AREA 

BASED ON AVAILABLE RESOURCES, and that additional priority 

basins may be added upon petition to and determination by 

the water judge~ 

I. Basins in the Billings f~eid-off~ee area: 

Yellowstone River from Bridger Creek to the Clark's 

Fork of the Yellowstone River (43QJ) 
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Yellowstone River above and including Bridger Creek 

(438) 

Sweet Grass Creek (43BV) 

Stillwater River (43C) 

Boulder River tributary of Yellowstone River (43BJ) 

Clark's Fork of the Yellowstone River (430) 

Yellowstone River between the Clark's Fork of the 

Yellowstone River and the Bighorn River (430} 

II. Basins in the Bozeman £~e%8-offiee area: 

Madison River {41F) 

Gallatin River (41H) 

Shields River (43A) 

Ruby River (41C) 

Beaverhead River (41B) 

Red Rock River (41A) 

Big Hole River (410) 

III. Basins in the Glasgow £~eld-o££±ee area: 

Rock Creek tributary of the Milk River (40N) 

Frenchman Creek (40L) 

Milk River below Whitewater Creek including Porcupine 

Creek ( 400) 

Beaver Creek tributary of the Milk River (40M) 

Whitewater Creek (40K) 

Dry Creek ( 400) 

Missouri River between the Musselshell River and Fort 
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Peck Dam (40E) 

IV. Basins in the Havre £ieid-o££iee area: 

v. 

Sage Creek (40G) 

Milk River between Fresno Reservoir and Whitewater 

Creek ( 40J) 

Peoples Creek (40I) 

Willow Creek (41N) 

Teton River (410) 

Sun River ( 41K) 

Basins in the Helena field-of£iee area: 

Dearborn River (41U) 

Clark Fork above the Blackfoot River (76G) 

Boulder River tributary of the Jefferson River (41E) 

Jefferson River (41G) 

Missouri River above Holter Dam (411) 

VI. Basins in the Kalispell £ield-o££iee area: 

Milk River above Fresno Reservoir (40F) 

Big sandy Creek (40H) 

Yaak River (76B) 

Fisher River (76C) 

Kootenai River (76D) 

Clark Fork below Flathead Lake (76N) 

South Fork of the Flathead River (76J) 

Middle Fork of the Flathead River (761} 

Swan River (76K) 
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Flathead River above Flathead Lake (76LJ) 

VII. Basins in the Lewistown f~e%d-orrtee area: 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Judith River (41S) 

Musselshell River above Roundup (40A) 

Musselshell River below Roundup (40C) 

Flatwillow Creek including Box Elder Creek (408) 

VIII. Basins in the Miles City E±el~-orr±ee area: 

Beaver Creek tributary of the Little Missouri River 

(39G) 

Yellowstone River between the Tongue River and the 

Powder River (42K} 

Little Missouri River above Little Beaver Creek (39F) 

Rosebud Creek (42AJ 

Little Beaver Creek (39FJ} 

Box Elder Creek (39E) 

Yellowstone River below Powder River (42M) 

IX. Basins in the Missoula rte~d-efftee area: 

Rock Creek tributary of the Clark Fork River (76E) 

Flint Creek (76GJ) 

Clark Fork between the Blackfoot River and the Flathead 

River (76M) 

Bitterroot River (76H) 

Blackfoot River (76F) 
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HOUSE BILL NO. 754 

INTRODUCED BY BRADLEY, IVERSON, SPAETH 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CHANGING THE CHIEF 

WATER JUDGE APPOINTMENT PROCESS TO EXPAND THE POPULATION OF 

ELIGIBLE CANDIDATES AND TO INCLUDE A JUDICIAL NOMINATION 

COMMISSION PROCESS; PROVIDING FOR ADJUDICATION BY PRIORITY 

BASINS; ABTH6Rf~fN6-AN-APPR8PRiATi6N-PeR-RANB9M-SAMPbiN6-ANB 

ANAb~SiS-6P-€bAiMS-WiTHiN-BB€RBBS-iSSBBB-B~-THB-WATBR-e8BRTS 

APPROPRIATING MONEY FOR JUDICIAL NOMINATION COMMISSION 

EXPENSES RELATING TO WATER COURT APPOINTMENTS; CLARIFYING 

PAYMENT OF EXPENDITURES FOR DEPARTMENT ASSISTANCE TO WATER 

JUDGES; AMENDING SECTIONS 3-1-1001, 3-1-1006, 3-1-1008, 

3-1-1010, 3-1-1011, 3-'1-itH:,- 3-7-213, 3-7-221, 85-2-243, AND 

85-2-701, MCA; REPEALING SECTION 

PROVIDING AN EFFECTIVE DATE." 

85-2-242, MCA; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section l. Section 3-1-1001, MCA, is amended to read: 

"3-1-1001. Creation, composition, and function of 

commission. tl) A judicial nomination commission for the 

state is created. Its function is to provide the governor 

with a list of candidates for appointment to fill any 

vacancy on the supreme court or any district court ~to 

~n> '"""""•• cou~·• 
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provide the chief justice of the supreme court with a list 

of candidates for appointment to fill any term or vacancy 

for the chief water judge or--a-we~~r-jtldge pursuant to 

3-~-%6%-e~d 3-7-221. The commission shall be composed of 

seven members as follows: 

(a) four lay members who are neither judges nor 

attorneys, active or retired, who reside in different 

geographical areas of the state, and each of whom is 

representative of a different industry, business, or 

profession, whether actively so engaged or retired, who 

shall be appointed by the governor; 

(b) two attorneys actively engaged in the practice of 

law, one from each congressional district, who shall be 

appointed by the supreme court; 

(c) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appointment for the purposes of this part. 

(2) Appointments provided for in this section shall be 

made within 30 days of the completion of the preceding 

terms." 

Section 2. Section 3-1-1006, MCA, is amended to read: 

11 3-l-1006. Secretary -- election and duties. ( l) The 

commission shall elect one of its members to serve as the 
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secretary and upon such election shall notify the governor 

of the name and mailing address of such person. 

(2) The secretary shall keep a record of all 

proceedings by the commission and act as corresponding 

secretary with the governor's office and with the office of 

the chief justice of the supreme court." 

Section 3. Section 3-1-1008, MCA, is amended to read: 

"3-1-1008. Quorum. Four members of the commission 

shall constitute a quorum for the transaction of business. 

To submit a name to the governor or to the chief justice of 

the supreme court, there must be a concurrence of at least 

four members." 

Section 4. Section 3-1-1010, MCA, is amended to read: 

"3-1-1010. b~~t Lists submitted to governor and chief 

justice report on proceedings. ill The commission shall 

meet forthwith after a vacancy occurs on the supreme court 

or district court and submit to the governor within 30 days 

from the date of the vacancy a list of not less than three 

or more than five nominees for appointment. 

(2) The commis~ion shall meet to prepare and submit to 

the chief justice of the s~preme court a list of not less 

than three or more than five nominees for appointment to 

fill any term or vacancy for the chief water judqe ~~ 

weter-j~dge. The list must_~~ submitted at least_ 30 days 

prior to a new term or within 30 days from the date of a 
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vacancy. 

ill ~he ~ list must be accompanied by a written 

repc te-the-go~ernor indicating the vote on each nominee, 

the content of the application submitted by each nominee, 

and the commission's reasons for recommending each nominee 

for appointment." 

Section 5. Section 3-1-1011, MCA, is amended to read: 

"3-l-1011. Governor or chief justice of the supreme 

cour_!- to appoint from list. The governor, or the chief 

justice of the supreme court for offices described in 

3-7-201 or 3-7-221, must make an appointment from the list 

of nominees submitted by the commission." 

Seet±on-6o--S~et~on--3-1-%9l,--M€At-±~-amend~d-to-r~e~~ 

43-7-%9lo--Be~±gnet±on-oE-wat~r--jHd9eo---tlt--A--weter 

jttdge-~hall-be-design8ted-w±th±n-39-day~-afte~-May-ll,-t9~9, 

for- -eaeh- -we te r- -~ i\"±:!l~on- by --lt -majority-~ote -of -a- eolftl'ftittee 

eompo~ed-o£--t~e--di~triet--;~dge--Erom--eaeh--~±ngle--jttdge 

;ttd±eiel--d±~trict--and--the--eh±e£-distriet-jttdge-£rom-eacn 

mtlitiple-jttdge-jttd±eial-distriet 7 -whoily--or--partly--with±n 

the--di"'isiono--Exeept--a~--pro~ided--in--~ttb~eetion-tZt-and 

3-7-rl37-a-water-jHdge-mH~t-~e-a-district-j~d~e--or--retired 

distriet--jttdge--of--a--jttdieial--dfstriet--wholly-or-pa~tiy 

w±thin-the-water-divi~iono ~~~water--jttdqe--~hal~--ha~e--the 

9._tl':tl_~_£ !~~t:_"1:on s-- for--d i-s-t r i-et- -eo~_t" t -or-sttpreme -eott r t- jttdges 

£ottnd-- ±n--A rtie ~-~- -v f f ,----section---9,-- _-:-_~_£---the-- -Montana 
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ee~s~tttttiono 

tit--The--ehie~--jtts~±ce--of--the--~ttpreme--eottrt-shail 

appoint-~-w8te~-jttdge-a~-provided-in--~±tie--3,--eh8pter--~, 

~ert-ra. 

titi!i--A--~ietriet-jttdge-or-retired-d±~triet-jttdge-may 

s±t-as-a-water-;ttd9e mey-sit ±n-more-than--one--div±s±on--±r 

reqttested--by--the--ehief--jttst±ee-or-the-sttpreme-eottrt 7 -the 

ch±e£-water~;ttdger or-the-water-jttdge--o£--the--d±Yision--±n 

whieh-he-is-reqttested-to-sito 

t3t1!±--A--water--;ttdge;--when--p~es±d±ng--over-a-water 

divis±on,--pres±des--as--d±etriet--jttdge--in--and--£or--eaeh 

jttd±eiai---distr±et---wholly--or--part~y--with±n--the--water 

divisionou 

Section 6. Section 3-7-213, MCA, is amended to read: 

''3-7-213. Designation of alternate judge. The water 

judge may designate eny--othe~--di~~riee--jtld9e--or--retired 

dt~~riet--jtld9e a district judge, retired district judqe, or 

another water judge to preside in his absence on his behalf 

as water judge for the immediate enforcement of an existing 

decree or the immediate granting of extraordinary relief as 

may be provided for by law upon an allegation of irreparable 

harm." 

Section 7. Section 3-7-221, MCA, is amended to read: 

"3-7-221. Appointment of chief water judge -- term of 

office. (1) The chief justice of the Montana supreme court 
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shall appoint a chief water judge £rom--amon9--the--d~s~rie~ 

jtld9es--s~r~in9--or-retired-as-o£-the-time-e£-8~pointment as 

provided in Title 3, chapter 1, part 10. 

(2) To be eligible for the office of chief water 

judge, a person shall have the qualifications for district 

court or supreme court __ i~dges found in Article VII, section 

9, of the Montana constitution. 

titill The term of office of the chief wate~ judge is 

from the date of initial appointment until June 30, 1985. 

After June 30, 1985, the term of office is 4 years, subject 

to continuation of the water divisions by the legislature.'' 

SECTION 8. SECTION 65-2-243, MCA, IS_AMENDED TO READ: 

"85-2-243. Department assistance to water judges. 

ill The department, subject to the direction of the water 

judge, shall,-wi~he~t-eest-te-the-;ttdicial-district~--who~~Y 

e~-p~rtly-within-hi~-water-div±~±on: 

HtJiil provide 

be required by the 

existing rights; 

such information and assistance as may 

water judge to adjudicate claims of 

trt~ establish information and assistance programs 

to aid claimants in the filing of claims for existing rights 

required by 85-2-221; 

t3t~ conduct field investigations of claims that the 

water judge in consultation with the department determines 

warrant investigation; and 
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t47~ provide the water judge with all information in 

its possession bearing upon existing rights, including all 

declarations filed with and all information gathered by the 

department with respect to existing rights in the Powder 

River Basin. 

!2) Department assistance to a water judge must be 

without cost to the judicial districts wholly or partly 

within the affected water division. Expenses incurred by 

the department under subsection (1) must be paid from the 

money appropriated by the legislature for the expenses of 

the chief water judge under 3-7-222 exce2t to the extent a 

specific appropriation has been made to the department to 

carry out its functions under subsection (1)." 

and 

Section 9. Section 85-2-701, MCA, is amended to read: 

"85-2-701. Legislative intent. ill Because the water 

water rights within each water division are 

interrelated, it is the intent of the legislature to conduct 

unified proceedings for the general adjudication of existing 

water rights under the Montana Water Use Act. Therefore, it 

is the intent of the legislature that the attorney general's 

petition required in 85-2-211 include all claimants of 

reserved Indian water rights as necessary and indispensable 

parties under authority granted the state by 43 U.S.C. 666. 

However, it is further ihtended that the state of Montana 

proceed under the provisions of this part in an effort to 
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conclude compacts for the equitable division and 

apportionment of waters between the state and its people and 

the several Indian tribes claiming reserved water rights 

within the state. 

(2) To the maximum extent possible, the reserved water 

rights compact commission established under 2-15-212 should 

make the negotiation of water rights claimed by the federal 

government or Indian tribes in or affecting the basins 

identified by [section 10] its highest priority." 

NEW SECTION. Section 10. Process and criteria for 

designating priority basins or subbasins. (1) The water 

judges and the department, in performing their functions in 

the adjudication process, shall give priority to basins or 

subbasins designated each biennium by the legislature. 

Basins or subbasins must be designated according to the 

following criteria: 

(a) recurring water shortages within the basin or 

subbasin have resulted in urgent water rights controversies 

that require adjudication to determine relative rights; 

(b) federal or Indian reserved rights are nearing 

determination, either by compact or adjudication, thus 

making adjudication of other rights in the basin or subbasin 

important for timely issuance of preliminary or final 

decrees; 

(c) the basin or subbasin's location would help ensure 
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efficient use of department and water court resources; and 

(d) the adjudication process in the basin or subbasin 

is nearing the issuance of a decree. 

(2) The water judge may designate a basin for priority 

adjudication upon petition of 100 or more persons who have 

filed claims within the basin, or he may designate a 

subbasin for p~:iority adjudication upon petition of a 

majority of persons who have filed claims within the 

subbasin. The basin or subbasin shall receive priority, 

however, only if it meets one or more of the criteria in 

subsection (1). 

( 3) If adjudication work in one or more of the 

priority basins o~ subbasins has been completed or has been 

suspended for good cause, the water judge may select other 

basins or subbasins for priority adjudication, based on the 

C[iteria in subsection (1). 

NEW-SE€T!8No--Section-lio--Appropr±at±on-Eor-~~mp~e--of 

eia~m~--w~th~n--decreee.---tlt--There-±s-appropr±oted-to-the 

environmental-quality-cottneii-£or-tt~e-by--the--water--poi±ey 

eomm~ttee--~9~t999--from-the-weter-development-~tate-~peeial 

reventte-fttnd-for-the--b~enn±ttm--end±ng--dnne--38;--1989;--to 

ttnderta~e--a--random--~amplin9-and-analys±s-for-ecettraey-and 

eon~isteney--o£--c±a±ms--±n--ba~~n~--that---ha~e---nnd~rgone 

adj~dieation--e££ort~-and-£or-which-a-temporary-prel±minary7 

prelim±nary7 -or-finai-deeree-hes-heen-i~stted.--The--analysie 
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mttst-be-baeed-on-the-reqtt±remente-£or-Eina%-deerees-provided 

i"-85-i-i34• 

tit--~he-oEf±ee-of-the-le9isiative-attditor-ehall-assist 

the-water-po%iey-eommittee-±n-eondttet±n9-the-random-eamplin9 

and-analyeieo-The-wa~er-policy-eommittee-may-eo~traet-w±th-a 

qtta±±fie~--een~tt±tant--to--eondtlet--the--random-sampiing-and 

anaiysiso-~he-analysis-mttst-be-eo~~±eted-by-dttne--39,--1988, 

a~d--wa~er--po%iey--eommittee-recommendat±ons-~e~tt%ti~9-from 

the-a~aiys±s-mtlst-be-sttbm±tted-to-the-le9±slattt~e-by-Oanttary 

±,-±989. 

t3t--rn-deviein9-~he-randem-~ampling-and-ana%ys±sT--the 

water--poi±ey-eommittee-~haiT-eo~sttit-with-the-department-of 

~atttrai-reeotl~eee-and--eoneervat±on--and--with--the--Montana 

wate~-eottrtso 

t4t--All--ciaimants--whose-elaims-are-random±y-seleeted 

Eor-the-sampl±n~-and-analysis-~hall-assist-the-water--poiiey 

eomm±ttee---and--±ts--eon~~±tant--±n--re~±ewin9--elaime--£o~ 

aeettraey-and-eo~sisteney~-Aseistance-provided-by-a--eiaimant 

may-not-invoive-f±naneiai-eost-to-the-elaimant. 

t5t--~he--water-poiicy-comm±ttee-and-i~~-eonsttltant-may 

enter--the--property--o£--a--eia±mant---to---eondttet---field 

±nveBti9etion~-ttpon-prov±d±ng-wr±tten-not±ee-to-the-ela±mant 

at-ieast-14-days-in-advanee-of-the-in~estigation. 

t6t--~nformation--derived--£rom-the-random-sampi±~9-and 

anaiys±s-that-±s-speeifie-to-an-ind±~idttai-elaimant-m~et--be 
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1 Kept---eon£±d~~~±ar---ane---May---net--prej~dice--the--E±nal 

2 ad;~d±eation-of--tfta~--ela±mantie--water--r±ght~~---HoweYerT 

3 in£ormation--der±ved--Erom--the-random-~amplin9-and-analysis 

4 may-ee-deser~&ed-±n-general-terms-and-is-pttblie-informationo 

5 NEW SECTION. SECTION 11. APPROPRIATION. THERE IS 

6 APPROPRIATED $1,200 TO THE MONTANA SUPREME COURT FOR 

7 EXPENSES OF THE JUDICIAL NOMINATION COMMISSION IN PERFORMING 

8 FUNCTIONS RELATING TO WATER COURT APPOINTMENTS. 

9 NEW SECTION. SECTION 12. REPEALER. SECTION 85~2-242, 

10 MCA, IS REPEALED. 

11 NEW SECTION. Section 13. Extension of authority. Any 

12 existing authority of the judicial nomination commission and 

13 the--eoard--o~--nattlral--resottrees--and-eonser~ation to make 

14 rules on the subject of the provisions of this act is 

15 extended to the provisions of this act. 

16 NEW SECTION. Section 14. Codification instruction. 

17 Section 10 is intended to be codified as an integral part of 

18 Title 85, chapter 2, part 2, and the provisions of Title 85, 

19 chapter 2, part 2, apply to section 10. 

20 NEW SECTION. Section 15. Effective date. This act is 

21 effective July l, 1987. 

-End-
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STATEMENT OF INTENT 

HOUSE BI~~ 754 

A statement of intent is provided for this bill because 

the legislature desires to indicate to the Montana water 

courts and the departaent of natural resources and 

conservation the basins that should receive priority 

adjudication efforts. 

The legislature finds and determines the basins 

described in I through IX below to be priority basins. The 

basins are selected according to the criteria in section 10 

of this bill and the priority provided for the Milk River 

basin in 85-2-321. They are listed by the-department~s-tie±d 

offiee GEOGRAPHICAL areas because it is assumed priority 

basins are needed in each area to ensure efficient use of 

water court and department staff. The legislature recognizes 

that deviations from the order of priority provided may be 

necessary to ensure efficiency in the adjudication process, 

THAT THE WATER JUDGE MAY VARY EFFORTS FROM AREA TO AREA 

BASED ON AVAILAB~E RESOURCES, and that additional priority 

basins may be added upon petition to and determination by 

the water judge. 

I. Basins in the Billings field-offiee area: 

Yellowstone River from Bridger Creek to the Clark's 

Fork of the Yellowstone River (43QJ) 
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Yellowstone River above and including Bridger Creek 

(43B) 

Sweet Grass Creek (43BV) 

Stillwater River (4lC) 

Boulder River tributary of Yellowstone Rivet (438J) 

Clark's Fork of the Yellowstone River (430) 

Yellowstone River between the Clark's Fork of the 

Yellowstone River and the Bighorn River (43Q) 

II. Basins in the Bozeman f~e~~-offiee area: 

Madison River (41F) 

Gallatin River (41H) 

Shields River (43A) 

Ruby River (41C) 

Beaverhead River (41B) 

Red Rock River (41A) 

Big Hole River (410) 

III. Basins in the Glasgow field-offiee area: 

Rock Creek tributary of the Milk River (40N) 

Frenchman Creek (40L) 

Milk River below Whitewater Creek including Porcupine 

Creek (400) 

Beaver Creek tributary of the Milk River (40M) 

Whitewater Creek (40K) 

Dry Creek (400) 

Missouri River between the Musselshell River and Fort 
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Peck Dam (40E) 

IV. Basins in the Havre fi~%d-o!fiee area: 

v. 

Sage Creek (40G) 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Peoples Creek (40!) 

Willow Creek (41N) 

Teton River (410) 

Sun River (41K) 

Basins in the Helena field-offiee area: 

Dearborn River (41U) 

Clark Fork above the Blackfoot River (76G) 

Boulder River tributary of the Jefferson River (41E) 

Jefferson River (41G) 

Missouri River above Holter Dam (41I) 

vr. Basins in the Kalispell field-offiee area: 

Milk River above Fresno Reservoir (40F} 

Big Sandy Creek (40H) 

Yaak River (76B) 

Fisher River (76C) 

Kootenai River (760) 

Clark Fork below Flathead Lake (76N) 

south Fork of the Flathead River (76J) 

Middle Fork of the Flathead River (761) 

Swan River (76K) 

-3-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0754/sl 

Flathead River above Flathead Lake (16LJ) 

VII. Basins in the Lewistown field-effie~ area: 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Judith River (415) 

Musselshell River above Roundup (40A) 

Musselshell River below Roundup 140C) 

Flatwillow Creek including Box Elder Creek (408) 

VIII. Basins in the Miles City ~ierft-effiee area: 

Beaver Creek tributary of the Little Missouri River 

(39G) 

Yellowstone River between the Tongue River and the 

Powder River (42K) 

Little Missouri River above Little Beaver Creek (39F) 

Rosebud creek (42A) 

Little Beaver Creek (39FJ) 

Box Elder Creek (39E) 

Yellowstone River below Powder River (42M) 

rx. Basins in the Missoula fierd-e~Eiee area: 

Rock Creek tributary of the Clark Fork River (76E) 

Flint Creek (76GJ) 

Clark Fork between the Blackfoot River and the Flathead 

River (76M) 

Bitterroot River (76H) 

Blackfoot River (76F) 

-4-



50th Legislature -HB 0754/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 754 

INTRODUCED BY BRADLEY, IVERSON, SPAETH 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CHANGING THE CHIEF 

WATER JUDGE APPOINTMENT PROCESS TO EXPAND THE POPULATION OF 

ELIGIBLE CANDIDATES AND TO INCLUDE A JUDICIAL NOMINATION 

COMMISSION PROCESS; PROVIDING FOR ADJUDICATION BY PRIORITY 

BASINS; A8~HeRfH£NS-AN-APPR9PRiA~i9N-P9R-RANBeM-SAMPblNG-AN9 

ANAb¥S£S-9P-€bAfMS-Wf~H£N-BB€RBBS-£SSH89-B¥-THB-WATBR-898RTS 

APPROPRIATING MONEY FOR JUDICIAL NOMINATION COMMISSION 

EXPENSES RELATING TO WATER COURT APPOINTMENTS; CLARIFYING 

PAYMENT OF EXPENDITURES FOR DEPARTMENT ASSISTANCE TO WATER 

JUDGES; AMENDING SECTIONS 3-1-1001, 3-1-1006, 3-1-1008, 

3-1-1010, 3-1-1011, 3-~-i8tT 3-7-213, 3-7-221, 85-2-243, AND 

85-2-701, MCA; REPEALING SECTION 

PROVIDING AN EFFECTIVE DATE." 

85-2-242, MCA; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

AND 

Section 1. Section 3-1-1001, MCA, is amended to read: 

"3-1-1001. Creation, composition, and function of 

commisston. (1) A judicial nomination commission for the 

state is created. Its function is to provide the governor 

with a list of candidates for appointment to fill any 

vacancy on the supreme court or any district court ~I!-~ 

~~ ............ <~~~~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0754/02 

provide the chief justice of the supreme court with a list 

of candidates for appointment to fill any term or vacancy 

for the chief water judge er--a-wat~r-i~dge pursuant to 

3-T-i9~-and 3-7-221. The commission shall be composed of 

seven members as follows: 

(a) four lay members who are neither judges nor 

attorneys, active or retired, who reside in different 

geographical areas of the state, and each of whom is 

representative of a different industry, business, or 

profesSion, whether actively so engaged or retired, who 

shall be appointed by the governor: 

(b) two attorneys actively engaged in the practice of 

law, one from each congressional district, who shall be 

appointed by the supreme court; 

(c) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appointment for the purposes of this part. 

(2) Appointments provided for in this section shall be 

made within 30 days of the completion of the preceding 

terms." 

Section 2. Section 3-1-1006, MCA, is amended to read: 

''3-1-1006. Secretary -- election and duties. (1) The 

commission shall elect one of its members to serve as the 

-2- HB 754 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0754/02 

secretary and upon such election shall notify the governor 

of the name and mailing address of such person. 

(2) The secretary shall keep a record of all 

proceedings by the commission and act as corresponding 

secretary with the governor's office and with the office of 

the chief justice of the supreme court." 

Section 3. Section 3-1-1008, MCA, is amended to read: 

"3-1-1008. Quorum. Four members of the commission 

shall constitute a quorum for the transaction of business. 

To submit a name to the governor or to the chief justice of 

the supreme court, there must be a concurrence of at least 

four members." 

Section 4. Section 3-1-1010, MCA, is amended to read: 

"3-1-1010. ~is~ Lists submitted to governor and chief 

justice report on proceedings. 1!l The commission shall 

meet forthwith after a vacancy occurs on the supreme court 

or district court and submit to the 9overnor within 30 days 

from the date of the vacancy a list of not less than three 

or more than five nominees for appointment. 

(2) The commission shall meet to prepare and submit to 

the chief justice of the supreme court a list of not less 

than three or more than five· nominees for appointment to 

fill any term or vacancy for the chief water judge o~~~ 

water-j~dge. The list must be submitted at least 30 days 

prior to a new term or within 30 days from the date of a 
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vacancy. 

111 ~he ~ list must be accompanied by a written 

repc to-the-governor indicating the vote on each nominee, 

the content of the application submitted by each nominee, 

and the commission's reasons for recommending each nominee 

for appointment." 

Section 5. Section 3-1-1011, MCA, is amended to read: 

•J-1-1011. Governor or chief justice of the supreme 

court to appoint from list. The governor, or the chief 

justice of the supreme court for offices described in 

3-7-201 or 3-7-221, must make an appointment from the list 

of nominees submitted by the commission." 

Seetion-6.--seetion--3-~-i9lr--MeA,-i~-amended-to-~ead~ 

U3-~-i9%.--eesi~na~ion-of-water--j~dqe.---t~t--A--wate~ 

j~dge-~hal~-be-destqnated-w~th~n-39-~~y~-after-May-llr-1919, 

for--eech--water--divi~ion-by-a-majority-vete-of-a-eommittee 

eompese~-o£--the--distriet--;~dge--£rom--eaeh--sin~le--j~d4e 

;~dieial--distriet--end--the--ehief-distriet-j~dge-from-each 

m~ltiple-j~dqe-j~dieial-distriet,-vholly--or--partly--within 

the--division.--exeept--as--provided--~n--s~hseetion-tit-end 

3-1-~~37-a-water-j~dge-s~st-he-a-distriet-j~dqe--or--retired 

distriet--;~dqe--cf--a--j~dieial--distriet--wholly-or-partly 

within-the-water-division• A--water--j~dge--shall--have--the 

~~iifieations--for--distriet--ec~rt-or-sHpreme-eo~rt-;~dges 

fo~nd--in--Artiele--Yif 7---seetion---97---o~---the---Mefttaaa 
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eenst~~u~iono 

tit--•he--chieE--justice--ef--the--supreme--ee~rt-shall 

appoi-nt-a-wa~er-ju~ge-as-prewi~ed-±n--~it%e--3T--ehapter--%7 

part-18T 

titt!t--A--distriet-j~dqe-or-retired-distriet-j~dqe-may 

sit-as-a-water-j~ft9e may-sit in-more-~han--ene--di•isien--if 

requested--hy--the--ehie~--;astiee-ef-the-supreme-eeartT-the 

ehief-vater-;a~geT or-the-water-;ad~e--ef--the--di-•ision--in 

whieh-he-is-reqaested-te-sito 

t3t1!1--A--water--;ttaqe,--when--presidin~--ever-a-water 

di•isienT--presides--as--distrtet--;adge--in--and--fer--eaeh 

;adieia~---distriet---whelly--er--partly--within--the--water 

division.• 

Section 6. Section J-7-213, MCA, is amended to read: 

11 3-7-213. Designation of alternate judge. The water 

judge may designate afty--othe~--dtstriet--iHdqe--or--retired 

d~serict--;~d~e a district judge, retired district judge, or 

another water judge to preside in his absence on his behalf 

as water judge for the immediate enforcement of an existing 

decree or the immediate granting of extraordinary relief as 

may be provided for by law upon an allegation of irreparable 

harm." 

Section 7. Section 3-7-221, MCA, is amended to read: 

"3-7-221. Appointment of chief water judge -- term of 

office. (1) The chief justice of the Montana supreme court 
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shall appoint a chief water judge !rem--amen9--the--dis~~iet 

~H8ges--serving--er-retired-as-ef-the-time-ef-appein~men~ ~ 

provided in Title 3, chapter 1, part 10. 

(2) To be eligible for the office of chief water 

judge, a person shall have the qualifications for district 

court or supreme court judges found in Article VII, section 

9, of the Montana constitution. 

titlll The term of office of the chief water judge is 

from the date of initial appointment until June. JO, 1985. 

After June 30, 1985, the term of office is 4 years, subject 

to continuation of the water divisions by the legislature." 

SECTION 8. SECTION 85-2-243, MCA, IS AMENDED TO READ: 

ngs-2-243. Department assistance to water judges. 

1!1 The department, subject to the direction of the water 

judge, shall7-w±~heHt-eost-to-the-;~dieiei-dist~iets--who%ly 

er-partiy-within-h±s-water-division: 

tltl!l provide such information and assistance as may 

be required by the water judge to adjudicate claims of 

existing rights; 

tit~ establish information and assistance programs 

to aid claimants in the filing of clai~s fo~ existing rights 

required by 85-2-221~ 

t3t~ conduct field investigations of claims that the 

water judge in consultation with the department determines 

warrant investigation; and 
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t4t~ provide the water judge with all information in 

its possession bearing upon existing rights, including all 

declarations filed with and all information gathered by the 

department with respect to existing rights in the Powder 

River Basin. 

(2) Department assistance to a water judge must be 

without cost to the judicial districts wholly or partly 

within the affected water division. ExQ~nses -~ncurred by 

the department under subsection (1) must be paid from the 

money appropriated by the legislature for the expenses of 

the chief water judge under 3-7-222 except to the extent a 

specific appropriation has been made to the department to 

carry out its functions under subsection (1)." 

Section 9. Section 85-2-701, MCA, is amended to read: 

"85-2-701. Legislative intent. ill Because the water 

and water rights within each water division are 

interrelated, it is the intent of the legislature to conduct 

unified proceedings for the general adjudication of existing 

water rights under the Montana Water Use Act. Therefore, it 

is the intent of the legislature that the attorney general's 

petition required in 85-2-211 include all claimants of 

reserved Indian water rights as_ necessary and indispensable 

parties under authority granted the state by 43 u.s.c. 666. 

However, it is further intended that the state of Montana 

proceed under the provisions of this part in an effort to 
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conclude compacts for the equitable division and 

apportionment of waters between the state and its people and 

the several Indian tribes claiming reserved water rights 

within the state. 

(2) To the maximum extent possible, the reserved water 

rights compact commission established under 2-15-212 should 

make the negotiation of water rights claimed by the federal 

government or Indian tribes in or affecting the basins 

identified by (section 10) its highest priority." 

NEW SECTION. Section 10. Process and criteria for 

designating priority basins or subbasins. (1) The water 

judges and the department, in performing their functions in 

the adjudication process, shall give priority to basins or 

subbasins designated each biennium by the legislature. 

Basins or subbasins must be designated according to the 

following criteria: 

(a) recurring water shortages within the basin or 

subbasin have resulted in urgent water rights controversies 

that require adjudication to determine relative rights; 

(b) federal or Indian £eserved rights are nearing 

determination, either by compact or adjudication, thus 

making adjudication of other rights in the basin or subbasin 

important for timely issuance of preliminary or final 

decrees; 

(c) the basin or subbasin's location would help ensure 
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efficient use of department and water court resources; and 

(d) the adjudication process in the basin or subbasin 

is nearing the issuance of a decree. 

(2) The water judge may designate a basin for priority 

adjudication upon petition of 100 or more persons who have 

filed claims within the basin, or he may designate a 

subbasin for priority adjudication upon petition of a 

majority of persons who have filed claims within the 

subbasin. The basin or subbasin shall receive priority, 

however, only if it meets one or more of the criteria in 

subsection (1). 

(3) If adjudication work in one or more of the 

priority basins o~ subbasins has been completed or has been 

suspended for good cause, the water judge may select other 

basins or subbasins for priority adjudication, based on the 

criteria in subsection (1). 

NBW-see~reN.--seetien-11.--App~epriation-fer-eample--o£ 

eiaiae--within--d~erees.---tit--!here-±e-appropriated-to-~he 

en•ironmentsl-~uaii~y-eeunet%-fer-~ee-~y--the--water--poiiey 

eeMBi~tee--$9~,&&9--frcm-the-vater-de•e%opment-state-speeial 

re•enue-f~nd-far-th~--biennium--eft~~n~--aane--3&,--1989,--to 

~ndertake--e--ra~~em--samp%in~-and-analysis-£or-aee~raey-and 

eonsisteney--of--elaias--in--basins--~kat---ftave---~nderqone 

ed;tt~ieation--efferts-and-for-whieh-a-temporary-preiiminary, 

preliminary7-or-£ina%-~eeree-has-been-~ee~ed.--~he--analysis 
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must-be-baeed-en-the-requirements-for-fifta%-~eerees-pre•~ded 

i"-8~-i-i34• 

tit--~he-offiee-of-~he-legisla~i•e-aadi~or-shall-aaaia~ 

the-water-poliey-eommittee-in-eo~duetin~-the-random-samplin9 

and-analysieo-The-water-poliey-eommittee-may-eontrae~-with-a 

~ualified--eensHitant--to--eon~ttet--the--random-sampi~ng-ond 

analysis.-~he-anaiysis-must-be-eompieted-by-d~ne--~87--%9887 

and--water--poiiey--eommittee-reeommendations-res~iting-£rom 

the-analys±s-mttst-he-sHbmitted-~e-the-le~islatare-by-danttary 

l,-%989. 

t3t--fn-devising-the-randem-sa•pling-and-anaiysieT--the 

water--peliey-eommi~tee-ehall-eonsHlt-with-the-department-of 

natural-resodrees-and--eonservation--and--with--the--Mentana 

water-ee~rte• 

t4t--All--eiaimants--whoee-ciaims-are-ran~omly-eeleeted 

for-the-sampiing-and-analysis-shail-aseiet-the-wa~er--poliey 

eommittee---and--its--eonettltant--in--reviewing--elaime--Eor 

aeeuraey-and-eoneisteney.-Assistanee-provided-by-a--eiaimant 

may-not-involve-£iftaneial-eost-to-the-ela±mant. 

tSt--~he--wa~er-poliey-eemmi~tee-aftd-its-eons~ltan~-may 

enter--the--property--of--a--elaimant---to---eondHet---Eield 

inveetigations-ttpon-providing-written-notice-to-the-elaimant 

at-least-14-daye-in-advanee-ef-the-investi~ation. 

t6t--fnferMa~ion--derived--from-the-random-sampl±ng-an~ 

anaiysie-that-is-speeifie-to-an-individ~ai-elaimant-must--be 
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1 kep~---eenfidentia%---and---may---not--pr@j~diee--~he--finai 

2 ad~ddiea~ien-of--that--e~aiman~~s--weter--~iqhts.---Hewe¥erT 

3 tnformation--deriYed--from--the-randem-sam~lin~-and-analy~is 

4 may-be-described-in-~eneral-~erms-and-i~-p~b%ie-in£ermationo 

5 NEW SECTION. SECTION 11, APPROPRIATION. THERE IS 

6 APPROPRIATED $1,200 TO THE MONTANA SUPREME COURT FOR 

7 EXPENSES OF THE JUDICIAL NOMINATION COMMISSION IN PERFORMING 

8 FUNCTIONS RELATING TO WATER COURT APPOINTMENTS. 

9 NEW SECTION, SECTION 12. REPEALER. SECTION 85-2-242, 

10 MCA, IS REPEALED. 

11 NEW SECTION. Section 13. Extension of authority. Any 

12 existing authority of the judicial nomination commission and 

13 the--board--ef--natdral--reso~rees--and-een~ervation to make 

14 rules on the subject of the provisions of this act is 

15 

16 

extended to the provisions of this act. 

NEW SECTION. Section 14. Codification instruction. 

17 Section 10 is intended to be codified as an integral part of 

18 Title 85, chapter 2, part 2, and the provisions of Title 85, 

19 chapter 2, part 2, apply to section 10. 

20 NEW SECTION. Section 15. Effective date. This act is 

21 effective July l, 1987. 

-End-
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HOUSE BILL NO. 754 

INTRODUCED BY BRADLEY, IVERSON, SPAETH 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CHANGING THE CHIEF 

WATER JUDGE APPOINTMENT PROCESS TO EXPAND THE POPULATION OF 

ELIGIBLE CANDIDATES AND TO INCLUDE A JUDICIAL NOMINATION 

COMMISSION PROCESS; PROVIDING FOR ADJUDICATION BY PRIORITY 

BASINS; AH~H8R%B%N6-AN-APPR8PRlA~l6N-PHR-RAN99M-SAMPbJN6-ANB 

ANAb~BJS-eP-€bAJMS-WJ~HJN-BBBRBBB-J99HBB-B¥-~HB-WA~BR-€eHR~S 

APPROPRIATING MONEY FOR JUDICIAL NOMINATION COMMISSION 

EXPENSES RELATING TO WATER COURT APPOINTMENTS; CLARIFYING 

PAYMENT OF EXPENDITURES FOR DEPARTMENT ASSISTANCE TO WATER 

JUDGES; AMENDING SECTIONS 3-1-1001, 3-1-1006, 3-1-1008, 

3-1-1010, 3-1-1011, 3-T-iBir 3-7-213, 3-7-221, 85-2-243, AND 

85-2-701, MCA; REPEALING SECTION 85-2-242, MCA; AND 

PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. Section 3-1-1001, MCA, is amended to read: 

"3-1-1001. Creation, composition, and function of 

commission. (1) A judicial nomination commission for the 

state is created. Its function is to provide the governor 

with a list of candidates for appointment to fill any 

vacancy on the supreme court or any district court and to 
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provide the chief justice of the supreme court with a list 

of candidates for appointment to fill any term or vacancy 

for the chief water judge or--a-waeer-j~dge pursuant to 

3-T-re~-aftft 3-7-221. The commission shall be composed of 

seven members as follows: 

{a) four lay members who are neither judges nor 

attorneys, active or retired, who reside in different 

geographical areas of the state, and each of whom is 

representative of a different industry, business, or 

profession, whether actively so engaged or retired, who 

shall be appointed by the governor; 

(b) two attorneys actively engaged in the practice of 

law, one from each congressional district, who shall be 

appointed by the supreme court; 

{c) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appointment for the purposes of this part. 

(2) Appointments provided for in this section shall be 

made within 30 days of the completion of the preceding 

terms. •• 

Section 2. Section 3-l-1006, MCA, is amended to read: 

••J-1-1006. Secretary -- election and duties. (l) The 

commission shall elect one of its members to serve as the 
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secretary and upon such election shall notify the governor 

of the name and mailing address of such person. 

(2) The secretary shall keep a record of all 

proceedings by the commission and act as corresponding 

secretary with the governor's office and with the office of 

the chief justice of the supreme court. 11 

section 3. Section 3-1-1008, MCA, is amended to read: 

11 3-1-1008. Quorum. Four members of the commission 

shall constitute a quorum for the transaction of business. 

To submit a name to the governor or to the chief justice of 

the supreme court, there must be a concurrence of at least 

four members." 

section 4. Section 3-1-1010, MCA, is amended to read: 

"3-1-1010. b'i:~~ Lists submitted to governor and chief 

justice report on proceedings. t!l The commission shall 

meet forthwith after a vacancy occurs on the supreme court 

or district court and submit to the governor within 30 days 

from the date of the vacancy a list of not less than three 

or more than five nominees for appointment. 

(2) The commission shall meet to prepare and submit to 

the chief justice of the supreme court a list of not less 

than three or more than five nominees for appointment to 

fill any term or vacancy for the chief water judge e~-a 

wee~r-itldg~. The list must be submitted at least 30 days 

prior to a new term or within 30 days from the date of a 
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vacancy. 

ill ~he ~ list must be accompanied by a written 

report ee-eh~-gove~~or indicating the vote on each nominee, 

the content of the application submitted by each nominee, 

and the commission's reasons for recommending each nominee 

for appointment." 

Section 5. Section 3-l-1011, MCA, is amended to read: 

"3-1-1011. Governor or chief justice of the supreme 

court to appoint from list. The governor, or the chief 

justice of the supreme court for e~f~ees THE OFFICE 

described in 3-~-i&i-or 3-7-221, must make an appointment 

from the list of nominees submitted by the commission." 

See~ion-67--Seet±on--3-7-i9Y,--M€At-is-8mended-~e-~ead~ 

u3-T-i9i~--aes~gn8~±on-o£-wa~~r--jtldge7---t±t--A--wate~ 

;~dge-~ha~~-be-de~i~nated-w~th±n-39-days-a£e~r-May-iir-i979t 

for--eaeh--wet~r--d±vision-by-a-majerity-ve~e-ef-a-eommittee 

eempesed-o£--the--d±st~ict--jtld~~--from--eaeh--s±~~~e--;~og~ 

;~d±e±ai--d±striet--end--the--eh±e£-d~striet-j~dge-£rom-eaeh 

maitiple-;~dg~-;ad±eiai-d±st~~etT-whoiiy--or--partiy--w±th±n 

the--d±visio~~--Bxeept--as--p~ovtded--±n--sabseetion-t~t-and 

3-Y-ii3T-a-water-j~d~e-m~st-be-a-distriet-j~dge--or--retired 

diseriee--;~d~e--o£--a--j~diei8i--distriet--whoiiy-or-pa~tiy 

within-the-waeer-divisiono A--water~-jadge--shaii--hav~--the 

g~aiifieations--fo~--dist~ict--eotlrt-or-sttpreme-eoa~t-itldg~s 

foand--±n--Artieie Vff, -s~etio~---9, --o£---the---Mentana 
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eo~st%tatie~T 

tij--Tfte--eh~ef--j~~tiee--ef--the--e~p~eme--ee~rt-~ha~l 

appoint-a-water-jttOge-as-previded-~n--~itie--3,--ehap~er--%7 

part-l9o 

titfii--A--distriet-j~dqe-er-retired-distriet-j~dge-may 

eit-as-a-water-j~d~e mar-e~t in-more-t"an--e~e--diyieien--if 

req~eeted--by--the--ehie£--;ttetiee-of-the-sapreme-eo~rt,-the 

ehie£-weter-jttdge, or-the-water-jad~e--of--the--division--±n 

wh±eh-he-ie-reqaeeted-to-eitT 

t3tf!1--A--water--iadqeT--when--preeidin9--ever-a-water 

divisionT--presides--as--distriet--;aeqe--in--and--fer--eseh 

jad±eiai---d±strie~---wholly--er--partiy--within--the--wate~ 

divisioftou. 

Section 6. Section 3-7-213, MCA, is amended to read: 

"3-7-213. Designation of alternate judge. The water 

judge may designate afty--o~h~~--d±strie~--;~d~e--o~--re~±~~d 

dist~~e~--~ttd~e a district judge, retired district judge, or 

another water judge to p£eside in his absence on his behalf 

as wate£ judge for the immediate enforcement of an existing 

decree or the immediate granting of extraordinary relief as 

may be provided for by law upon an allegation of irreparable 

ha£m.~ 

Section 7. Section 3-7-221, MCA, is amended to read: 

''3-7-221. Appointment of chief water judge -- term of 

office. (1) The chief justice of the Montana supreme court 
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shall appoint a chief water judge f~om--ameftq--~he--dis~r±e~ 

jadges--~erv~ftq--or-ret±red-as-o£-the-~ime-o£-eppoift~meftt as 

provided in Title 3, chapter 1, part 10. 

(2) To be eligible for the office of chief wate£ 

judge, a person shall have the qualifications for district 

court or supreme court judges found in Article VII, section 

9, of the Montana constitution. 

titlll The term of office of the chief water judge is 

from the date of initial appointment until June 30, 1985. 

After June 30, 1985, the term of office is 4 years, subject 

to continuation of the water divisions by the legislature." 

SECTION 8. SECTION 85-2-243, MCA, IS AMENDED TO READ: 

11
85-2-243. Department assistance to water judges. 

ill The department, subject to the direction of the water 

judge, shall1-w%~"o~~-eo~t-~o-the-jod±eia±-~~~t~±e~~--whoiry 

or-partTy-w±th±~-his-water-~±•i~ioft: 

tit~ provide such information and assistance as may 

be required by the water judge to adjudicate claims of 

existing rights: 

titi£1 establish information and assistance programs 

to aid claimants in the filing of claims for existing rights 

required by 85-2-221; 

t3ti£1 conduct field investigations of claims that the 

water judge in consultation with the department determines 

warrant investigation; and 
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t4t~ provide the water judge with all information in 

its possession bearing upon existing rights, including all 

declarations filed with and all information gathered by the 

department with respect to existing rights in the Powder 

River Basin. 

(2) Department assistance to a water judge must be 

without cost to the judicial districts wholly or partly 

within the affected water division. Expenses incurred by 

the department under subsection (1) must be paid from the 

money appropriated by the legislature for--the--expefteee--er 

th~--chier--water-;~~ge-~nder-3-~-~~~-exeeet-to-the-extent-a 

~peei£%e-appropria~ion-nee-been-made-to--the--depertment--te 

earry--o~t--~t~-£~ne~ions-~ne~~-~tte~eet±on-tlt AND WHEN THAT 

APPROPRIATION IS EXPENDED THEN THE DEPARTMENT IS NO LONGER 

REQUIRED TO PROVIDE FURTHER ASSISTANCE." 

section 9. Section 85-2-701, MCA, is amended to read: 

"85-2-701. Legislative intent. ill Because the water 

and water rights within each water division are 

interrelated, it is the intent of the legislature to conduct 

unified proceedings for the general adjudication of existing 

water rights under the Montana Water Use Act. Therefore, it 

is the intent of the legislature that the attorney general's 

petition required in 85-2-211 include all claimants of 

reserved Indian water rights as necessary and indispensable 

parties under authority granted the state by 43 U.S.C. 666. 
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However, it is further intended that the state of Montana 

proceed under the provisions of this part in an effort to 

conclude compacts for the equitable division and 

apportionment of waters between the state and its people and 

the several Indian tribes claiming reserved water rights 

within the state. 

(2) To the maximum extent possible, the reserved ~ater 

rights compact commission established under 2-15-212 should 

make the negotiation of water rights claimed by the federal 

government or Indian tribes in or affecting t.he basins 

identified by (section 10] its highest priority.'' 

NEW SECTION. Section 10. Process and criteria for 

designating priority basins 

judges and the department, 

or subbasins. {1) The water 

in performing their functions in 

the adjudication process, shall give priority to basins or 

subbasins designated each biennium by the legislature. 

Basins or subbasins must be designated according to the 

following criteria: 

(a) recurring water shortages within the basin or 

subbasin have resulted in urgent water rights controversies 

that require adjudication to determine relative rights; 

(b) federal or Indian reserved rights are nearing 

determination, either by compact or adjudication, thus 

making adjudication of other rights in the basin or subbasin 

important for timely issuance of preliminary or final 
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decrees; 

[c) the basin or subbasin's location would help ensure 

efficient use of department and water court resources; and 

(d) the adjudication process in the basin or subbasin 

is nearing the issuance of a decree. 

(2) The water judge may designate a basin for priority 

adjudication upon petition of 100 or more persons who have 

filed claims within the basin, or he may designate a 

subbasin for priority adjudication upon petition of a 

majority of persons who have filed claims within the 

subbasin. The basin or subbasin shall receive priority, 

however, only if it meets one or more of the criteria in 

subsection (1). 

(3) If adjudication work in one or more of the 

priority basins or subbasins has been completed or has been 

suspended for good cause, the water judge may select other 

basins or subbasins for priority adjudication, based on the 

criteria in subsection (1). 

HEW-9B€~i6Ho--Seetion-iio--A~p~opriat~on-ro~-aempie--of 

e±a+m~--w~th~ft--~ee~eeso---tit--~ftere-±s-~~~ropriated-te-the 

en~ironmental-q~~iity-eo~neii-£or-tt~e-by--the--wa~er--poi~ey 

eomm+ttee--~9%;966--from-the-water-de•eiopmeftt-state-e~ecia± 

re~entte-~ttnd-£or-the--bienni~m--e~d±ng--attne--39T--l9697--to 

~ndertake--8--r~ndo~--sampling-and-enelys+e-for-a~ettreey-and 

eon~~~teney--o£--eia~me--~n--bas+n~--that---ha•e---ttndergone 
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ae;tt~ieation--erforte-and-£or-wh±eh-a-temporary-prelim+nary, 

preliminary,-or-r±nal-deeree-has-~een-iestte~.--~he--analysis 

mttst-be-baeed-on-the-re~~±remente-for-f±nal-deereee-~ro~ided 

in-85-%-~34~ 

trt--~he-off±ee-of-the-ie~+sTati~e-ettd+tor-shai±-assist 

the-water-po±iey-eomm~~~~e-±n-eond~et~ng-t"e-random-eempring 

and-snsty~±~~-~he-water-peiiey-eommi~tee-may-~ontraet-with-a 

qtlaii£ied--eenstlitant--to--eondn~t--tne--random-~empting-a~d 

enaiy~±eo-~he-ansry~i~-mtlet-be-eompte~ed-ey-dtlne--367--±9887 

and--water--poitey--eommittee-reeomm~ndat±on~-ree~lttng-from 

the-anaty~±s-mtt~t-ee-e~bmitted-to-the-ie~+siat~re-by-danne~y 

lT-l98~T 

t3t--in-de~ie±ng-the-random-~ampT±ng-and-ana±ysi~7--the 

water--per±ey-eommittee-s"all-eonsttit-with-the-ftepartment-o£ 

natnrar-resottrees-and--eonservation--and--w±t"--~ne--Montana 

water-eon~tso 

t4t--AT%--~ta±mants--w~ese-elaims-are-randomty-seleeted 

ror-t"e-sampling-and-anarysis-shaii-ass+~t-the-water--po±+ey 

eommittee---snd--its--eons~ltant--±n--review±ng--eia±ms--for 

aeetlraey-and-eonsisteney.-Aeeistanee-prov±ded-hy-a--eiaimant 

may-not-in•o±•e-f±naneia±-eoet-to-the-eiaimanto 

t5t--~ne--water-pot±ey-eommittee-and-ite-eons~itant-may 

enter--t"e--property--or--a--era±~ant---to---eondtlet---fietd 

±n~eet±gations-~pon-pro~+dtn~-written-notiee-to-the-eta±mant 

et-leaet-+4-daye-+n-advanee-of-tne-±n~eetigat~ono 
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1 t6t--£nforma~ion--d~rived--frem-~h~-random-samp%in9-and 

2 analy~ie-that-is-spee±r±e-to-an-individtta±-e%aimant-must--be 

3 kept---eon£idential---and---may---not--prej~diee--the--final 

4 ad;udieation-o£--that--elaimant~e--water--ri9htso---Howe~er 7 

5 information--deri~ed--from--the-random-eampiin~-and-ana±ys±s 

6 may-be-deseribed-in-qenerei-terms-and-±s-p~biie-informationo 

7 NEW SECTION. SECTION 11. APPROPRIATION. THERE IS 

8 APPROPRIATED >1,200 TO THE MONTANA SUPREME COURT FOR 

9 EXPENSES OF THE JUDICIAL NOMINATION COMMISSION IN PERFORMING 

10 FUNCTIONS RELATING TO WATER COURT APPOINTMENTS. 

11 NEW SECTION. SECTION 12. REPEALER. SECTION 85-2-242, 

12 MCA, IS REPEALED. 

13 NEW SECTION. Section 13. Extension of authority. Any 

14 existing authority of the judicial nomination commission and 

15 the--board--or--naturai--reso~rees--an~-eoft~~rva~ieft to make 

16 rules on the subject of the provisions of this act is 

17 extended to the provisions of this act. 

18 NEW SECTION. Section 14. Codification instruction. 

19 section 10 is intended to be codified as an integral part of 

20 Title 85, chapter 2, part 2, and the provisions of Title 85, 

21 chapter 2, part 2, apply to section 10. 

22 NEW SECTION. Section 15, Effective date. This act is 

23 effective July l, 1987. 

-End-
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STANDING COMMITTEE REPORT 
SCRHB754 

SENATE .............. Apr.il. .9., ....................... 1 9.8.7. .. . 

MR. PRESIDENT 

Judiciary 
We, your committee on ........................................................................................................................... . 

House Bill 754 
having had under consideration ....................................................................................................... No ............... .. 

third blue 
________ reading copy I ___ _ 

color 

PROVIDES APPOINTMENT PROCESS FOR WATER JUDGES & ESTABLISHES PRIORITY 
BASINS 

Bradley (Stimatz) 

Respectfully report as follows: That ............. ·H0use .. .si-ll· ........................................................... No ... 75 4 ...... . 
BE AMENDED AS FOLLOWS: 

1. Page 4, line 10. 
Strike: "offices" 
Insert: ''the office" 

2. Page 4, line 11. 
Strike: "3-7-201 or" 

3. Page 7, lines 10 through 13. 
Following: "legislature" on line 10 
Strike: remainder of line 10 through "ill" on line 13 
Insert: "and when that appropriation is expended then the 
department is no longer required to provide further assistance" 

C:\LANE\WP\AMDHB754. 

AND AS AHENDED 
BE CONCURRED IN 

1 Cha~rman 

Sen a tor (:; zurek 



) 

CONFERENCE COMMITTEE REPORT ReportNo ..... PJ:\~L .......... . 

4-23 87 ......................... 19 ......... . 

MR. SPEAKER 

We, your ______ ___.F....,......_ _______________ Conference Committee on 

HB 754 

met and considered __ H_o_u:..:.s_e.:.._B_~:..:.· 1:..:.1=-7.:....5:...4...:._~::.· n:.::...._~::.· t:...s=-e:...n:.::.t:...~:...· r::.e::.t:cY~· ------------

We recommend as follows: 

T~\T HOUSE BILL 754, reference copy salmon, BE AMENDED AS 
FOLLOWS: 

1. Statement of Intent, page 4. 
Following: line 25 
Insert: "The legislature 
in section 8 of this bill 
the department to utilize 
the adjudication program. 
adjudicating water claims 
specifically set forth in 

intends by the amendment to 85-2-243 
that it be interpreted to restrict 
funds that have been appropriated for 

The department's funding level in 
for the 1987-89 biennium is as 
House Bill 2." 

2. Page 7, line 10. 
Following: "~opriated" 
Insert: "to I"tTor the adjudication program" 
Following: ".legisla~e" 
Insert: "to carry out its function under subsection (1)" 

And that this Conference Committee report be adopted. 

FOR THE SENATE 

dtc~' SENATO~sTI'fz 
&M-J).(~----

SENATOR KOLSTAD 

&~Znw 

FOR THE HOUSE 



50th Legislature HB 0754/si 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

STATEMENT OF INTENT 

HOUSE BILL 754 

A statement of intent is provided for this bill because 

the legislature desires to indicate to the Montana water 

courts and the department of natural resources and 

conservation the basins that should receive priority 

adjudication efforts. 

The legislature finds and determines the basins 

described in I through IX below to be priority basins. The 

basins are selected according to the criteria in section 10 

of this bill and the priority provided for the Milk River 

basin in 85-2-321. They are listed by ehe-departmene~s-Eieid 

effiee GEOGRAPHICAL areas because it is assumed priority 

basins are needed in each area to ensure efficient use of 

water cou[t and department staff. The legislature recognizes 

that deviations from the order of priority provided may be 

necessary to ensure efficiency in the adjudication process, 

THAT THE WATER JUDGE MA'l VAR'l EFFORTS FROM AREA TO AREA 

BASED ON AVAILABLE RESOURCES, and that additional priority 

basins may be added upon petition to and determination by 

the water judge. 

I. Basins in the Billings r~e%d-e£fiee area: 

Yellowstone River from Bridger Creek to the Clark's 

Fork of the Yellowstone River (43QJ) 

~• , .. .,,.,,. c-
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Yellowstone River above and including Bridger Creek 

(43B) 

Sweet Grass Creek (43BV) 

Stillwater River (43C) 

Boulder River tributary of Yellowstone River (43BJ) 

Clark's Fork of the Yellowstone River (430) 

Yellowstone River between the Clark's Fork of the 

Yellowstone River and the Bighorn River (430) 

II. Basins in the Bozeman f±e~d-eff±ee area: 

Madison River (41F) 

Gallatin River (41B) 

Shields River (43A) 

Ruby River (41C) 

Beaverhead River (41B) 

Red Rock River (41A) 

Big Hole River (410) 

III. Basins in the Glasgow Eield-o££iee area: 

Rock Creek tributary of the Milk River (40N) 

Frenchman Creek (40L) 

Milk River below Whitewater Creek including Porcupine 

Creek (400) 

Beaver Creek tributary of the Milk River (40M) 

Whitewater Creek (40K) 

Dry Creek (400) 

Missouri River between the Musselshell River and Fort 
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Peck Dam (40E) 

IV. Basins in the Havre field-eff~ee area: 

v. 

Sage Creek (40G) 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Peoples Creek (40I) 

Willow Creek (41N) 

Teton River (410) 

Sun River (4lK) 

Basins in the Helena fie~d-e££~ee area: 

Dearborn River (41U) 

Clark Fork above the Blackfoot River (76G) 

Boulder River tributary of the Jefferson River (41E) 

Jefferson River (41G) 

Missouri River above Holter Dam (411) 

VI. Basins in the Kalispell fieid-efftee area: 

Milk River above Fresno Reservoir (40F) 

Big Sandy Creek (40H) 

Yaak River (76B) 

Fisher River (76C) 

Kootenai River (760) 

Clark Fork below Flathead Lake (76N) 

South Fork of the Flathead River (76J) 

Middle Fork of the Flathead River (76I) 

Swan River (76K) 
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Flathead River above Flathead Lake (76LJ) 

VII. Basins in the Lewistown £±e~d-e££±ee area: 

Milk River between Fresno Reservoir and Whitewater 

Creek (40J) 

Judith River (415) 

Musselshell River above Roundup (40A) 

Musselshell River below Roundup (40C) 

Flatwillow Creek including Box Elder Creek (40B) 

VIII. Basins in the Miles City £ie±O-o££ice area: 

Beaver Creek tributary of the Little Missouri River 

(39G) 

Yellowstone River between the Tongue River and the 

Powder River (42K) 

Little Missouri River above Little Beaver Creek {39F) 

Rosebud Creek (42A) 

Little Beaver Creek (39FJ) 

Box Elder Creek (39E) 

Yellowstone River below Powder River (42M} 

IX. Basins in the Missoula r~e!d-offiee area: 

Rock Creek tributary of the Clark Fork River (76E) 

Flint Creek (76GJ) 

Clark Fork between the Blackfoot River and the Flathead 

River (76M) 

Bitterroot River (76H) 

Blackfoot River (76F) 
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l THE LEGISLATURE INTENDS BY THE AMENDMENT TO 85-2-243 IN 

2 SECTION 8 OF THIS BILL THAT IT BE INTERPRETED TO RESTRICT 

3 THE DEPARTMENT TO UTILIZE FUNDS THAT HAVE BEEN APPROPRIATED 

4 FOR THE ADJUDICATION PROGRAM. THE DEPARTMENT'S FUNDING LEVEL 

5 IN ADJUDICATING WATER CLAIMS FOR THE 1987-89 BIENNIUM IS AS 

6 SPECIFICALLY SET FORTH IN HOUSE BILL NO. 2. 
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HOUSE BILL NO. 754 

INTRODUCED BY BRADLEY, IVERSON, SPAETH 

BY REQUEST OF THE WATER POLICY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CHANGING THE CHIEF 

WATER JUDGE APPOINTMENT PROCESS TO EXPAND THE POPULATION OF 

7 ELIGIBLE CANDIDATES AND TO INCLUDE A JUDICIAL NOMINATION 

8 COMMISSION PROCESS; PROVIDING FOR ADJUDICATION BY PRIORITY 

9 BASINS; AH~H6RJgJNG-AN-APPRBPR!A~I6H-P6R-RANB6M-SAMPb!N6-ANB 

10 ANAb¥Sf5-6P-BbAfMS-Wf~HIN-BBBRBBS-JSSHBB-B¥-~HB-WA~BR-e6HR~S 

ll APPROPRIATING MONEY FOR JUDICIAL NOMINATION COMMISSION 

12 EXPENSES RELATING TO WATER COURT APPOINTMENTS; CLARIFYING 

13 PAYMENT OF EXPENDITURES FOR DEPARTMENT ASSISTANCE TO WATER 

14 JUDGES; AMENDING SECTIONS 3-1-1001, 3-1-1006, 3-1-1008, 

15 3-l-1010, 3-1-1011, 3-~-i9t7 3-7-213, 3-7-221, 85-2-243, AND 

16 85-2-701, MCA; REPEALING SECTION 85-2-242, MCA; AND 

17 PROVIDING AN EFFECTIVE DATE." 

18 

19 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

20 section 1. Section 3-1-1001, MCA, is amended to read: 

21 ••J-1-1001. Creation, composition, and function of 

22 commission. (l) A judicial nomination commission for the 

23 ~ state is created. Its function is to provide the governor 

24 

25 

with a list of candidates for appointment to fill any 

vacancy on the supreme court or any district court and to 

~• ,og;.,.ti,. Coun<M 
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provide the chief justice of the supreme court with a list 

of candidates for appointment to fill any term or vacancy 

for the chief water judge or--e-weeer-j~dge pursuant to 

~-T-Ze~-aftd 3-7-221. The commission shall be composed of 

seven members as follows: 

(a) four lay members who are neither judges ncr 

attorneys, active or 

geographical areas of 

representative of a 

retired, who reside in different 

the state, and each of whom is 

different industry, 

engaged profession, whether actively so 

shall be appointed by the governor; 

business, or 

or retired, who 

(b} two attorneys actively engaged in the practice of 

law, one from each congressional district, who shall be 

appointed by the supreme court; 

(c) one district judge elected by the district judges 

under an elective procedure initiated and conducted by the 

supreme court and certified to such election by the chief 

justice of the supreme court. The election shall be 

considered an appointment for the purposes of this part. 

(2) Appointments provided for in this section shall be 

made within 30 days of the completion of the preceding 

terms." 

Section 2. Section 3-1-1006, MCA, is amended to read: 

''3-1-1006. Secretary -- election and duties. (l) The 

commission shall elect one of its members to serve as the 
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secretary and upon such election shall notify the governor 

of the name and mailing address of such person. 

(2) The secretary shall keep a record of all 

proceedings by the commission and act as corresponding 

secretary with the governor's office and with the office of 

the chief justice of the supreme court.'' 

Section 3. Section 3-1-1008, MCA, is amended to read: 

"3-1-1008. Quorum. Four members of the commission 

shall constitute a quorum for the transaction of business. 

To submit a name to the governor or to the chief justice of 

the supreme court, there must be a concurrence of at least 

four members." 

Section 4. Section 3-1-1010, MCA, is amended to read: 

"3-1-1010. b±st Lists submitted to governor and chief 

justice report on proceedings. ill The commission shall 

meet forthwith after a vacancy occurs on the supreme court 

or district court and submit to the governor within 30 days 

from the date of the vacancy a list of not less than three 

or more than five nominees for appointment. 

(2) The commission shall meet to prepare and submit to 

the chief justice of the supreme court a list of not less 

than three or more than five nominees for appointment to 

fill any term or vacancy for the chief water judge or-a 

we~er-;~dge. The list must be submitted at least 30 days 

prior to a new term or within 30 days from the date of a 
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vacancy. 

111 ~~e ~ list must be accompanied by a written 

report ~o-~~e-~overftor indicating the vote on each nominee, 

the content of the application submitted by each nominee, 

and the commission's reasons for recommending each nominee 

for appointment.'' 

Section 5. Section 3-l-1011, MCA, is amended to read: 

''3-1-1011. Governor or chief justice of the supreme 

court to appoint from list. The governor, or the chief 

justice of the supreme court for o££±ee~ THE OFFICE 

described in 3-~-~91-or 3-7-221, must make an appointment 

from the list of nominees submitted by the commission." 

Seetion-6.--see~ion--3-T-i9l7--MeA,-i~-am~nded-to-read~ 

•3-~-i9lT--Be~igfta~ion-oE-water--;~dgeo---tlt--A--wa~er 

jHdg~-~~a}~-b~-d~~~gfta~ed-w~~~in-39-day~-a£ter-May-ll7-l9~97 

ro~--eae~--wa~~r--d~v~eioft-by-a-ma;or±~y-vo~e-oE-a-eo~±~~ee 

eomposed-o£--t~e--d±strie~--jttdge--£rom--eae~--~ift~le--;ttdge 

;Hdie±ai--di~triet--aftd--~he--ehie£-d±~er±et-;ttdge-£rom-eaeh 

m~it±~le-;~d~e-;~d±eial-di~trie~,-whoily--or--partly--within 

~he--div±eiofto--Bxeept--a~--provided--±n--sab~eetioft-tit-a~d 

3-i-%13,-a-water-;ttdge-mttst-be-a-distr±et-;adge--or--ret±red 

distrie~--judge--o£--a--;ttdie±a±--distr±e~--wholly-o~-partiy 

w±th±ft-the-water-d±v±s±ono A--water--jtldg~--s~a!!--have--the 

gttali£±ea~±ofte--£or--d±str±et--eotl~~ er-ettpreme-eottrt-itldges 

fottftd--ift--Art±ele--Yff7---seetion---97---of---the---Montafta 
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eena~it~tion• 

tit--~fte--eft±er--;~s~±ee--eE--tfte--supreme--ee~r~-ehall 

appeint-a-water-;ttege-as-provided-±"--~±tie--3,--ehapter--%7 

part-%8T 

t~t±ii--A--d±str±et-;~dge-or-ret±red-d±striet-;tldge-may 

sit-es-a-water-;~~qe may-s±t ±n-mere-tftan--ene--divis±oft--±f 

reqtteeted--by--the--eft±ef--jttstice-ot-the-sttpreme-eottrt,-the 

eh±eE-water-;~ege, or-the-water-;ttd~e--o£--the--div±s±on--±n 

wh~eft-he-±a-re~uested-to-e~t. 

t3t1!±--A--water--;ud9eT--when--presidinq--over-a-water 

divisionT--presides--as--distriet--;ud9e--in--and--for--each 

jttdieia%---d±str±et---wholly--or--partly--within--the--water 

division.• 

Section 6. Section 3-7-213, MCA, is amended to read: 

"3-7-213. Designation of alternate judge. The water 

judge may designate afty--eeher--distriet--;~age--or--reeired 

8istrict--j~d~e a district judge, retired district judge, or 

another water judge to preside in his absence on his behalf 

as water judge for the immediate enforcement of an existing 

decree or the immediate granting of extraordinary relief as 

may be provided for by law upon an allegation of irreparable 

harm." 

Section 7. 

"3-7-221. 

Section 3-7-221, MCA, is amended to read: 

Appointment of chief water judge -- term of 

office. {1) The chief justice of the Montana supreme court 
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shall appoint a chief water judge rrom--amoft~--the--distr±ct 

jttdges--serving--or-retired-as-oE-the-time-ef-appeifttMeftt as 

provided in Title 3, chapter l, part 10. 

(2) To be eligible for the office of chief water 

judge, a person shall have the qualifications for district 

court or supreme court judges found in Article VII, section 

9, of the Montana constitution, 

t%7i!l The term of office of the chief water judge is 

from the date of initial appointment until June 30, 1985. 

After June 30, 1985, the term of office is 4 years, subject 

to continuation of the water divisions by the legislature.•• 

SECTION 8. SECTION 85-2-243, MCA, IS AMENDED TO READ: 

"85-2-243. Department assistance to water judges. 

1!l The department, subject to the direction of the water 

judge, shall,-wit~e~~-eeet-~e-the-jtld±c±ai-d±str±e~~--whe%%y 

or-par~%y-wi~ft±ft-ftis-water-d±v±sioft: 

ti71!1 provide such information and assistance as may 

be required by the water judge to adjudicate claims of 

existing rights: 

t%t~ establish information and assistance programs 

to aid claimants in the filing of claims for existing rights 

required by 85-2-221; 

t3ti£l conduct field investigations of claims that the 

water judge in consultation with the department determines 

warrant investigation; and 
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t4t~ provide the water judge with all information in 

its possession bearing upon existing rights, including all 

declarations filed with and all information gathered by the 

department with respect to existing rights in the Powder 

River Basin. 

(2) Department assistance to a water judge must be 

without cost to the judicial districts wholly or partly 

within the affected water division. Expenses incurred by 

the department under subsection (l) must be paid from the 

money appropriated TO IT FOR THE ADJUDICATION PROGRAM ~ 

legislature TO CARRY OUT ITS FUNCTION UNDER SUBSECTION (1) 

ror-~~he--expe"se$--ot--~he--ehie~-waee~-;~d9e-~nder-3-~-~2i 

exeepe-ee-the-exeene-a-speei£ic-apprepr±atien-ha~-been--made 

to---the---department--eo--earry--oat--iee--~afteeioft~--~ftder 

sabseetion-tlt AND WHEN THAT APPROPRIATION IS EXPENDED THEN 

THE DEPARTMENT IS NO LONGER REQUIRED TO PROVIDE FURTHER 

ASSISTANCE." 

Section 9. Section 85-2-701, MCA, is amended to read: 

11 85-2-701. Legislative intent. 1!1 Because the water 

and water rights within each water division are 

interrelated, it is the intent of the legislature to conduct 

unified proceedings for the general adjudication of existing 

water rights under the Montana Water Use Act. Therefore, it 

is the intent of the legislature that the attorney general's 

petition required in 85-2-211 include all claimants of 
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reserved Indian water rights as necessary and indispensable 

parties under authority granted the state by 43 u.s.c. 666. 

However, it is further intended that the state of Montana 

proceed under the provisions of this part in 

conclude compacts for the equitable 

an effort to 

division and 

apportionment of waters between the state and its people and 

the several Indian tribes claiming reserved water rights 

within the state. 

(2) To the maximum extent possible, the reserved water 

rights compact commission established under 2-15-212 should 

make the negotiation of water rights claimed by the federal 

government or Indian tribes in or affecting the bas~ns 

identified by [section 10] its highest priority.'' 

NEW SECTION. Section 10. Process and criteria for 

designating priority basins or subbasins. (1) The water 

judges and the department, in performing their functions in 

the adjudication process, shall give priority to basins or 

subbasins designated each biennium by the legislature. 

Basins or subbasins must be designated according to the 

following criteria: 

(a) recurring water shortages within the basin or 

subbasin have resulted in urgent water rights controversies 

that require adjudication to determine relative rights; 

{b) federal or Indian reserved rights are nearing 

determination, either by compact or adjudication, thus 
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making adjudication of other rights in the basin or subbasin 

important for timely issuance of preliminary or final 

decrees; 

(c) the basin or subbasin's location would help ensure 

efficient use of department and water court resources; and 

(d) the adjudication process in the basin or subbasin 

is nearing the issuance of a decree. 

(2) The water judge may designate a basin for priority 

adjudication upon petition of 100 or more persons who have 

filed claims within the basin, or he may designate a 

subbasin for priority adjudication upon petition of a 

majority of persons who have filed claims within the 

subbasin. The basin or subbasin shall receive priority, 

however, only if it meets one or more of the criteria in 

subsection (1). 

(3) If adjudication work in one or more of the 

priority basins or subbasins has been completed or has been 

suspended for good cause, the water judge may select other 

basins or subbasins for priority adjudication, based on the 

criteria in subsection (1). 

NBW-SEe~YeN.--seetion-~~.--Appropriatien--fer-sample-of 

e%aims-w±thin-deereesT--tit-~here--±s--appropriated--te--t~e 

env±ronmentai--qus%±ty--eottne±%--for-ttse-by-tfte-water-poiiey 

eemmittee-$9%,999-from-tne-wate~-Oeveiepment--state--spee~a% 

reventte--£~nd--tor--t~e--~iennittm--ending--~ttne-39,-T9897-to 
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~ndertake-a-randem-sampling-and-anaiys±s--£or--aee~raey--and 

eons±steney---o£---elaims--±n--basins--that--have--~nder~one 

ae;~d±eation-efferts-and-for-wft±eh-a-temporary--prel±m±nary, 

prel±m±nary,--or-tinal-deeree-has-been-±ss~edo--~he-analysis 

m~st-be-based-on-the-reqtt±rements-fer-f±nai-deereee-prev±ded 

±n-es-~-~34~ 

tit--~he-effiee-oi-the-%e9±~%a~±ve-a~d±~or-shall-a~~ist 

the-wa~er-~oiiey-eomm~~~ee-ift-eendtteting-the-randem-sampi±ftg 

and-anaiy~isT-~he-water-pei±ey-eemm±ttee-may-eontraet-with-a 

qttai±fied-eensttitane-te--eend~ee--the--random--sampi±ng--and 

anaiys±so--~fte--analys±s-mttst-be-eompieted-by-aune-367-i988T 

and-water-pol±cy-eommittee--reeemmendat±ons--reett%tin~-~from 

the-analys±s-m~st-be-e~bm±tted-to-the-±eg±sla~ure-by-danttary 

iT-%989~ 

t3t--fn--devising-the-random-samp%±n~-and-analys±s 7-the 

water-poi±ey-eommittee-sha%1-eensttlt-with-the-department--ef 

natttrai--reeottrees--and--eonservat±on--and--w±th-~he-Montana 

water-eottrt~T 

t4t--Ail-elaimante-whese-elaims-are--randemly--seleeted 

£er--the-eampl±n9-and-analysis-shall-assist-the-water-poi±ey 

eomm±teee--and--±ts--eens~ltant--±n--reviewin9--ela±ms---fer 

aeettraey--and-eensisteneyo-Ase±stanee-pro~±ded-by-a-e%a±mant 

may-not-±nvolve-f±naneia%-eost-to-tfte-e%aimant. 

t5t--~he-water-poi±ey-eomm±ttee-and-its-eonsttitant--may 

enter---the---property---of--a--ela±mant--to--eondtte~--£±eld 
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1 investigetions-upon-previ8ing-wri~~en-notiee-to-the-elaiman~ 

2 ae-±eest-±4-ftays-in-advanee-o£-the-inveseigatieno 

3 f6t--lnEerma~ion-derived-£rom-the-random--samp%ing--and 

4 analysis--that-is-speeifie-to-an-individual-elaimant-must-be 

5 kept--eon£idential--and--may---not---pre;ad±ee---the---£±nai 

6 adjttdieation--o£--that--elaimant~s--water--r±ghtso--However, 

7 in£ormation-derived-£rom-the-random--samp±ing--and--analy~i3 

8 may-be-deser±bed-±n-general-terms-and-±s-pttbl±e-informatio~o 

NEW SECTION. SECTION 11. APPROPRIATION. THERE IS 9 

10 APPROPRIATED $1,200 TO THE MONTANA SUPREME COURT FOR 

11 EXPENSES OF THE JUDICIAL NOMINATION COMMISSION IN PERFORMING 

12 FUNCTIONS RELATING TO WATER COURT APPOINTMENTS. 

13 NEW SECTION. SECTION 12. REPEALER. SECTION 85-2-242, 

14 MCA, IS REPEALED. 

15 NEW SECTION. Section 13. Extension of authority. Any 

16 existing authority of the judicial nomination commission and 

17 ~he-boar~-of-na~~ra~--re~o~rees--and--eon~~rva~ioft to make 

18 rules on the subject of the provisions of this act is 

19 extended to the provisions of this act. 

20 NEW SECTION.. Section 14. Codification instruction. 

21 Section 10 is intended to be codified as an integral part of 

22 Title 85, chapter 2, part 2, and the provisions of Title 85, 

23 chapter 2, part 2, apply to section 10. 

24 NEW SECTION. Section 15. Effective date. This act is 

25 effective July 1, 1987. 

-End-
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