HOUSE BILL NO. 752

INTRODUCED BY WINSLOW

IN THE HOUSE

FEBRUARY 14, 1987 INTRODUCED AND REFERRED TC COMMITTEE
ON HUMAN SERVICES & AGING.

FEBRUARY 18, 1887 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.

FEBRUARY 19, 1987 PRINTING REPORT.

FEBRUARY 20, 1987 SECOND READING, DQ PASS.

FEBRUARY 21, 1987 ENGROSSING REPORT.

THikRD RuADING, PASSED.
AYES, 92; NQOES, 0.

TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 23, 1887 INTRODUCED AND REFERRED TCO COMMITTEE
ON PUBLIC HEALTH, WELFARE & SAFETY.

MARCH 11, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 14, 1987 ON MOTION, CONSIDERATION PASSED
UNTIL THE S5STH LEGISLATIVE DAY.

MARCH 18, 1987 SECOND READING, CONCURRED IN.

MARCH 20, 19587 THIRD READING, CONCURRED IN.

AYES, 49; NOES, 0.
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RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPQINTED.

THE SENATE
ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

THE HOUSE

ON MOTIOCN, COCNFERENCE COMMITTEE
DISSOLVED,

ON MOTION, FREE CONFERENCE COMMITTED
REQUESTED AND APPOINTED.

THE SENATE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

THE HCUSE

FREE CONFERENCE COMMITTEE REPORTED.
ON MOTION, CONSIDERATION PASSED

FCR THE DAY,

THE SENATE

FREE CONFERENCE
COMMITTEE REPORT ADOPTED.
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IN THE HOUSE

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.
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BILL No. 742
i

INTRODUCED BY A7

A BILL FOR AN ACT ENTITLED: "THE UNIFORM HEALTH CARE
INFORMATION ACT; AMENDING SECTIONS 50-5-106, 50-15-704, AND
53-24-306, MCA; AND REPEALING SECTIONS 50-16-301 THROUGH

50~16-305 AND 50-16-311 THROUGH 50-16-314, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 25] may be cited as the "Uniform Health Care
Information Act".

NEW SECTIQON. Section 2., Legislative findings. The
legislature finds that:

{1} health care informaticon is personal and sensitive
information that if improperly used or released may do
significant harm to a patient's interests in privacy and
health care or other interests;

{2) patients need access to their own health care
information as a matter of fairness, to enable them to make
informed decisions about their health care and to correct
inaccurate or incomplete information about themselves;

{3) in order to retain the full trust and confidence
of patients, health care providers have an interest in

assuring that health care information is not improperly
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disclosed and in having c¢lear and certain rules for the
disclosure of health care information;

{4) persons other than health care providers obtain,
use, and disclose health record information in many
different contexts and for many different purposes. It is
the public policy of this state that a patient's interest in
the proper use and disclosure of his health care information
survives even when the information is held by persons cther
than health care providers.

{5) the movement of patients and their health care
information across state lines, access to and exchange of
health care information from automated data banks, and the
emergence of multistate health care providers creates a
compelling need for uniform 1law, rules, and procedures
governing the use and disclosure of health care information.

NEW SECTION. Section 3. Uniformity of application and
construction. [S8ections 1 through 25] must be applied and
construed to effectuate their general purpose to make
uniform the laws with respect to the treatment of health
care information among states enacting them.

NEW SECTION. $Section 4. Definitions. As used in
{sections vl through 25], wunless the context indicates
otherwise, the following definitions apply:

(1) “Audit" means an

assessment, evaluation,

determination, or investigation of a health care provider by

- INTRODUCED BILL
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a person not employed by or affiliated with the provider, to
determine compliance with:

(a) statutory, regulatory, tiscal, medical, or
sclentific standards;

(b) a private or public program of payments to a
health care provider; or

{c) reguirements for licensing, accreditation, or
certificaticn.

(2) "Directory informaticn” means information
disclosing the presence and the general health condition of
a patient who is an inpatient in a health care facility or
who 1s recelving emergency health care in a health care
facility.

{3) "General health conditicn" means the patient's
health status described in terms of critical, poor, fair,
good, excellent, or terms denoting similar conditions.

(4} "Health care” means any care, service, or
procedure provided by a health care provider:

(a) to diagnose, treat, or maintain a patient's
physical or mental condition; or

(b) that affects the structure or any function of the
human body.

{5} "Health care facility" means a hespital, clinic,
nursing home, laboratory, office, or similar place where a

health care provider provides health care to patients.
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{6) "Health care information" means any information,
whether oral or recorded in any form or medium, that
identifies or can readily be asscciated with the identity of
a patient and relates to the patient's health care. The term
includes any record of disclosures of health care
information.

{(7) ™Health care provider" means a perscon who is
licensed, «certified, or otherwise authorized by the laws of
this state to provide health care in the ordinary course af
business or practice cof a profession. The term does not
include a person whr provides health care solely through tne
sale av dispensing of drugs or medical devices.

(B) "Institutional review board” means a bocard,
committee, or other group formally designated by an
institution or authorized under federal or state 1law to
review, approve the initiation of, or conduct periodic
review of research programs to assure the protection of the
rights and welfare cf human research subjects.

(9) "Maintain", as related ta health care information,
means to hold, possess, preserve, retaln, store, or control
that information.

(10) "Patient' means an individual who receives or has
received health care. The term includes a deceased
itndividual who has received health care.

{11) "Perscn” means an individual, corporation,
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business trust, estate, trust, partnership, association,
joint venture, government, governmental subdivision or
agency, or other legal or commercial entity.

NEW SECTION. Section S. Disclosure by health care
provider. (1) Except as authorized in [sections 9 and 10)] or
as otherwise specifically provided by law or the Montana
Rules o©f Civil Procedure, a health care provider, an
individual who assists a health care provider in the
delivery of health care, or an agent or employee of a health
care provider may not disclose health care information about
a patient to any other person without the patient's written
autheorization, A disclosure made under a patient's written
authorization must conform to the authorization.

(2 A health care provider shall maintain, in
conjunction with a patient's recorded health care
inform- .on, a record of each person who has received or
examined, in whole or in part, the recorded health care
information during the preceding 3 vyears, except for a
person who has examined the recorded health care information
under [section 5(1) or (2}]. The record of disclosure must
include the name, address, and institutional affiliation, if
any, of each person receiving or examining the recorded
health care information, the date of the receipt or
examination, and to the extent practicable a description ot

the information disclosed.
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MEW SECTICN. Section &. Patlent authorization to
health care provider for disclosure. (1) A patient may

authorize a health care provider to disclose the patient's
health care information. A health care provider shall honor
an authorization and, if requested, provide a copy ofF the
recorded health care information unless the health care
provider denies the patient access to health care
information under [section 14].

(2) A health care provider may charge a reasonable
fee, not to exceed his actual cost for providing the health
care infoermation, and is not required to honor an
authorization until the fee is paid.

{3) To be walid, a disclosure authorization ¢to a
health care provider must:

{a) be in writing, dated, and signed by the patient;

(by identify the nature of the information to be
disclosed; and

(c) 1identify the person to whom the information is to
be disclosed.

{4} Except as provided by [sections 1 through 25], the
signing of an authorization by a patient is not a waiver of
any rights a patient has under other statutes, the Montana
Rules of Evidence, or commcn law.

NEW SECTION. Section 7. Patient authorization -

retention -- effective period. (1) A health care provider

-
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shall retain each authorization or revocation in conjunction
with any health care information from which disclosures are
made.

(2) Except for authorizations to provide information
to third-party health care payors, an authorization may not
permit the release of health care information relating to
health care that the patient receives more than 6 months
after the authorization was signed.

(3) An authorization in effect on (the effective date
of sections 1 through 25] remains valid for 30 months after
[the effective date of sections 1 through 25] unless an
earlier date is specified or it is revoked under {section
81. Health care information disclosed under such an
authorization is otherwise subject to {sections 1 through
25). An authorization written after [the effective date of
sections 1 through 25) becomes invalid after the expiration
date contained in the authorization, which may not exceed 30
months. If the authorization does not contain an expifation

date, it expires 6§ months after it is signed.

NEW SECTION. Section 8. Patient's revocation of
authorization for disclesure. A patient may revocke a

disclosure authorization to a health care provider at any
time wunless disclosure 1is required to effectuate payments
for health care that has been provided or other substantial

action has been taken in reliance on the authorization. A
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patient may not maintain an action against the health care
provider for disclosures made in good-faith reliance on an
authorization if the health care provider had no notice of
the revacation of the authorization.

NEW SECTION. Section 9, Disclosure without patient's
authorization based on need to know. A health care provider
may disclose health care information about a patient without
the patient's authorization, to the extent a recipient needs
to know the information, if the disclosure is:

(1) to a person who is providing health care to the
patient;

(2) to any other person who requires health care
information for health care education; to provide planning,
quality assurance, peer review, or administrative, legal,
financial, or actuarial services to the health care
provider; or for assisting the health care provider in the
delivery of health care and if the health care provider
reasonably believes that the person will:

{a) not use or disclose the health care information
for any other purpose; and

(b} take appropriate steps to protect the health care
information;

(3) to any other health care provider who has
previously provided health care to the patient, to the

extent necessary tc provide health care tc the patient,

-8~
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unless the patient has instructed the health care provider
not toc make the disclosure;

(4) to any person if the health care provider
reasonably believes that disclosure will avoid or minimize
an imminent danger to the health or safety of the patient or
any other individual:

{5) to immediate family members of the patient or any
other individual with whom the patient is known to have a
close personal relationship, if made in accordance with the
laws of the state and good medical or other professional
practice, unless the patient has instructed the health care
provider not to make the disclosure;

(6) to a health care provider who is the successor in
interest to the health care provider maintaining the health
care information:;

(7) for use in a research project that an
institutional review board has determined:

(a) is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

(b) is impracticable without the use or disclosure of
the health care information in individually identifiable
form;

(c) contains reasconable safeguards toc protect the

information from redisclosure;
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(d) contains reasonable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

{e} contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying information for purposes of another
research project;

(8) to a person who obtains information for purposes
of an audit, if that person agrees in writing to:

{a) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

{b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care provider; and

(9) to an official of a penal or other custodial
institution in which the patient is detained.

NEW SECTION. Section 10. Disclosure without patient’'s
authorization -- other bases. A health care provider may
disclose health  are information about a patient without the

patient's authorization iE the disclosure is:

-10-
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(L) directaory information, unless the patient has
instructed the health c¢are provider noct to make the
disclosure;

(2} to federal, state, or local public health
authorities, to the extent the health care provider is
required by law to report health care information ot when
needed to protect the public health;

(3) to federal, state, or local law enforcement
authorities to the extent required by law; and

(4) pursuant to compulsory process in accordance with
[sections 11 and 12]. 7

NEW SECTION. Section 11. When health care information
available by compulsory process. Health care information may
not be disclcsed by a health care provider pursuant to
compulscory legal process or discovery in any Jjudicial,
legislative, or administrative proceeding unless:

{1} the patient has consented in writing to the
release of the health care information 1in response to
compulsory process or a discovery request;

(2) the patient has waived the right to claim
confidentiality for the health care information scught;

{3) the patient is a party to the proceeding and has
placed his physical or mental condition in issue;

(4) the patlient's physical or mental condition is

relevant to the execution or witnessing of a will;
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(5) the physical or mental condition of a deceased
patient is placed in issue by any person claiming or
defending through or as a beneficiary of the patient;

{6} a patient's health care information is to be used
in the patient's commitment proceeding;

(7)) the health care information is for use in any law
enforcement proceeding or investigaticon in which a health
care provider is the subject or a party, except that health
care information so obtained may not be wused in any
proceeding against the patient unless the matter relates to
payment for his health care or wunless authorized under
subzection (9});

(8) the health care information is relevant to a
proceeding brought under [sections 23 through 25]; or

(9) a court has determined that particular health care
information is subject to compulsory legal process or
discovery because the party seeking the information has
demonstrated that there is a compelling state interest that
outweighs the patient's privacy interest,

NEW SECTION. Section 12. Method of compulsory
process., {1) Unless the court for good cause shown
determines that the notification should be waived or
modified, if health care information 1is sought under
subsection (2), (4), or (5) of [section 11] or in a civil

proceeding or investigation under subsection (9) of [section

-12-
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11}, the person seeking discovery or compulsory process
shall mail a notice by first-class mail to the patient or
the patient's attorney of record of the compulsory process
or discovery request at least 10 days before presenting the
certificate required under subsection (2) toc the health care
provider,

{2) Service of compulsory precess or discovery
requests upon a health care provider must be accompanied by
a written certification, signed by the person seeking to
obtain health care information or his authorized
representative, identifying at least one subsection of
[section 11] under which compulsory process or discovery is

being scught. The certification must alsoc state, in the case

of information sought under subsection (2), (4), or (5) of
[section 11] or in a civil proceeding under subsection (9)
of {section 11], that the requirements of subsection (1) for

notice have been met. A person may sign the certification
only if the person reasconably believes that the subsection
of [section 11] identified in the certification provides an
appropriate basis for the wuse of discovery or compulsory
process. Unless otherwise ordered by the court, the health
care provider shall maintain a copy of the process and the
written certification as a permanent part of the patient's
health care information.

(3) Production of health care information under
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[section 11] and this section does not in itself constitute
a waiver of any privilege, objection, or defense existing
under other law or rule of evidence or procedure.

NEW SECTION. Section 13. Requirements and procedures
for patient's examipation and copying. (1) Upon receipt of a
written request from a patient to examine or copy all or
part of his recorded health care information, a health care
provider, as promptly as required under the circumstances
but no later than 10 days after receiving the request,
shall:

(a) make the information available to the patient for
examination during regular business hours and provide a
copy, if requested, to the patient;

(b} inform the patient 1if the information does not
exist or cannot be found;

{c) 1f the health care provider does not maintain a
record of the information, inform the patient and provide
the name and address, if known, of the health care provider
who maintains the record:

(d)y if the information is in use or wunusual
circumstances have delayed handling the request, inform the
patient and specify in writing the reasons for the delay and
the earliest date, not later than 2! days afrer receiving
the request, when the information will be available for

examination or copying or when the request will be ctherwise

-14-
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disposed of; or

(e} deny the request in whole or in part under
[section 14] and inform the patient.

(2} Upon request, the health care provider shall
provide an explanation of any code or abbreviation used in
the nhealth care information. If a record of the particular
health care information reguested is not maintained by the
health care provider in the requested form, he is not
required to create a new record or reformulate an existing
record to make the information available in the requested
form. The health care provider may charge a reasonable fee,
not to exceed the health care provider's actual cost, for
providing the health care information and is not required to
permit examination or copying until the fee is paid.

NEW SECTION. Section 14. Denial of examination and
copying. (1) A health care provider may deny access to
health care information by a patient if the health care
provider reasonably concludes that:

(a) knowledge of the health care information would be
injurious to the health of the patient;

(b) knowledge of the health care information could
reasonably be expected to lead to the patient's
identification of an individual who provided the information
in confidence and under circumstances in which

confidentiality was appropriate;
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{c) knowledge of the health care information could
reasonably be expected to cause danger to the life or safety
of any individual;

(d) the health care information was compiled and is
used solely for litigation, quality assurance, peer review,
or administrative purposes; or

(e) access to the health care information is otherwise
prohibited by law.

(2) If a health care provider denies a request for
examination and copying under this section, the preovider, to
the extent possible, shall segregate health care information
for which access tas been denied under subsection (1) from
information for which access cannot be denied and permit the
patient to examine or copy the disclosable information.

(3) If a health care provider denies a patient's
request for examination and copying, in whole or in part,
under subsection (1)ta) or {(l){c), he shall permit
examination and copying of the record by another health care
provider, selected by the patient, who is licensed,
certified, or otherwise authorized under the laws of this
state to treat the patient for the same condition as the
health care provider denying the request. The health care
provider denying the request shall inform the patient of the

patient's right to select another health care provider under

this subsection.
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NEW SECTION. Section 15. Request for correction or
amendment . (1) For purposes of accuracy or completeness, a
patient may request in writing that a health care provider
correct or amend its record‘of the patient's health care
information to which he has access under [section 13].

{2) as promptly as reguired under the circumstances
but no later than 10 days after receiving a request from a
patient to correct or amend 1its record of the patient's
health care information, the health care provider shall:

{a) make the requested correction or amendment and
inform the patient of the action and of the patient's right
to have the correction or amendment sent to previous
recipients of the health care information in gquestion;

(b) inform the patient if the record no longer exists
or cannot be found;

{c) 1if the health care provider does not maintain the
record, inform the patient and provide him with the name and
address, if known, of the person who maintains the record;

{dy LiE the record is in use or unusual circumstances
have delayed the handling of the correction or amendment
request, inform the patient and specify 1In writing the
earliest date, not later than 21 days after receiving the
request, when the correction or amendment will be made or
when the request will otherwise be disposed cf; or

{e) inform the patient in writing of the provider's
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refusal to correct or amend the record as requested, the
reason for the refusal, and the patient's right to add a
statement of disagreement and to have that statement sent to
previous recipients of the disputed health care information.

NEW SECTION. Section 16. Procedure for adding
correction, amendment, ©r statement of disagreement. {1) In
making a correcticn or amendment, the health care provider
shall:

(a) add the amending information as a part of the
health record; and

{b) mark the challenged entries as corrected or
amended entries and indicate the place in the record where
the corrected or amended information is located, in a manner
practicable under the circumstances.

{2) If the health care provider maintaining the record
of the patient's health care information refuses to make the
patient's proposed correction or amendment, the provider
shall:

(a) permit the patient to file as a part of the record
of his health care information a concise statement of the
correcticn or amendment requested and the reasons therefor;
and

{b) mark the challenged entry to indicate that the
patient claims the entry is inaccurate or incomplete and

indicate the place in the record where the statement of

~18-
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disagreement is located, in a manner practicable under the
circumstances.

NEW SECTION. Section 17. Dissemination of corrected
or amended information or statement of disagreement, (1) A
health care provider, upon regquest of a patient, shall take
reasonable steps to provide copies of corrected or amended
information or of a statement of disagreement to all persans
designated by the patient and identified in the health care
information as having examined or received copies of the
information sought to be corrected or amended,

(2} A health care provider may charge the patient a
reasonable fee, not exceeding the provider's actual cost,
for distributing corrected or amended information or the
statement of disagreement, unless the provider's error
necessitated the correction or amendment.

NEW SECTION. Section 18. Content and dissemination of
notice. (1) A health care provider who provides health care
at a health care facility that the provider operates and who
maintains a record of a patient's health care information
shall create a notice of information practices, in
substantially the following form:

NOTICE

"We keep a record of the health care services we

provide for you. You may ask us to see and copy that record.

You may also ask us to correct that record. We will not
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disclose your record to others unless you direct us to do so
or unless the law authorizes or compels us to do so. You may

see your record or get more information about it at

(2) The health care provider shall post a copy of the
notice of information practices in a conspicuous place in
the health care facility and upon reguest provide patients
or prospective patients with a copy of the notice.

NEW SECTICN. Section 19, Health care representatives.
(1) A person authorized to consent to health care for
another may exer~ise the rights of that person under
[sections 1 thirough 25] to the extent necessary to
effectuate the terms or purposes of the grant of authority.
If the patient is a minor and is authorized under 41-1-402
to consent to health care without parental consent, only the
minor may excliusively exercise the rights ¢f a patient under
[sections 1 through 25] as to information pertaining to
health care to which the minor lawfully consented.

(2) A person authorized to act for a patient shall act
in good faith to represent the best interests of the
patient.

NEW SECTION. Section 20, Representative of deceased
patient. A personal representative of a deceased patient may
exercise all of the deceased patient’'s rights under

[sections 1 through 25]. 1If there is no personal
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repregsentative or upon discharge of the perscnal
representative, a deceased patient's rights under ([sections
1 through 25] may be exercised by persons who are authorized
by law to act for him.

NEW SECTION. Section 21. Duty to adopt security
safeguards. A health care provider shall effect reasonable
safequards £for the security of all health care information
it maintains.

NEW SECTION. Section 22. Retention of record. A
health care provider shall maintain a record of existing
health care information for at least 1 vyear following
receipt of an authorization to disclose that health care
information under [section 6} and during the pendency of a
request for examination and copying under [section 13) or a
request for correction or amendment under (section 15].

NEW SECTION. Section 23. Criminal penalty. (1) A
person who purposely discloses health care information in
violation of [sections 1 through 25] and who knew cor should
have known that discleosure is prohibited is gquilty of a
misdemeancr and upon conviction is punishable by a fine not
exceeding $10,000 or imprisonment for a pericd not exceeding
1 year, or both.

{2) A person who by means of bribery, theft, or
misrepresentation of identity, purpose of use, or

entitlement to the information examines or obtains, in
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vicolation of [sections 1 through 251, health care
information maintained by a health care provider is quilty
of a misdemeanor and upon conviction is punishable by a fine
not exceeding $10,000 or imprisonment for a period not
exceeding 1 year, or both,

(3) A person who, knowing that a certification under
[section 12(2}] or a disclosure authorization under
[sections 6 and 7] 1is false, purposely presents the
certification or disclosure authorization to a health care
provider 1is guilty of a misdemeanor and upeon conviction is
punishable by a fine not exceeding $10,000 or imprisonment
for a period not exceeding 1 year, or both.

NEW SECTION. Section 24. Civil enforcement. The
attorney general or appropriate county attorney may maintain
a civil action to enforce [sections 1 through 25]. The court
may order any relief authorized by [sectlion 25].

NEW SECTION. Section 25, Civil remedies. (1) A person
aggrieved by a violation of {sections 1 through 25} may
maintain an action for relief as provided in this section,

{(2) The court may order the health care provider or
other person to comply with [sections 1 thrcugh 25] and may

order any other appropriate relief.

(3) A health care provider who relies in good faith
upon a certification, pursuant te [section 12(2)], is not
liable for disclosures made in reliance on that
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certification.

(4) In an action by a patient alleging that health
care information was improperly withheld under [sections 13
and 1l4], the burden of proof is on the health care provider
to establish that the information was properly withheld.

{5) If the court determines that there is a violation
of [sections 1 through 25], the aggrieved person is entitled
to recover damages for pecuniary losses sustained as a
result of the viclation and, in addition, if the violation
results from willful or grossly negligent conduct, the
aggrieved person may reccover not in excess of $5,000,
exclusive of any pecuniary loss.

{6) IE a plaintiff prevails, the court may assess
reasonable attorney fees and all other expenses reasonably
incurred in the litigation.

(7) An action under [sections ) through 25] is barred
unless the action is commenced within 3 vyears after the
cause of action accrues.

Section 26. Section 50-5-106, MCA, is amended to read:

50-5-106. Records and reports required of health care
facilities -- confidentiality. Health care facilities shall
keep records and make reports as required by the department.
Before FPebruary 1 of each year, every licensed health care
facility shall submit an annual report for the preceding

calendar year to the department. The report shall be on
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forms and contain information specified by the department.
Information received by the department or board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclcsed in a way which would identify patients. &
department employee who discloses information which would
identify a patient shall be dismissed from employment and

subject to the provisions of 45-7-401 and [section 23],

unless the disclosure was authorized in writing by the
patient, his gquardian, or his agent 1in accordance with

[sections 1 through 25]. Information and statistical reports

from health care facilities which are considered necessary
by the departrent for health planning and resource
development activities will be made available to the public
and the health planning agencies within the state."”

Section 27. Section 50-15-704, MCA, is amended to
read:

"50-15-704, Confidentiality. Information received by
the department pursuant to this part may not be released
unless:

(1} it is in statistical, nonidentifiable form;

{2) the provisions of 58-16-3%t [sections 1 through

25] are satisfied;
{3} the release or transfer is to a person or
organization that is qualified to perform data processing or

data analysis and that has safeguards against unauthorized
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disclosure of that information; or

{4) the release or transfer is to a central tumor
registry of another state and is of information concerning a
person who 1s residing in that state.”

Section 28. Section 53-24-306, MCA, is amended to
read:

"53-24-306. Records of chemically dependent persons,
intoxicated persons, and family members. (1) The
registration and other records of treatment facilities shall
remain confidential and are privileged to the patient.

{(2) Notwithstanding subsection (1), the department may

make available in accordance with [sections 1 through 25]

information from patients' records for purposes of research
into the causes and treatment of chemical dependency.
Information under this subsection shall not be published in
a way that discloses patients' names or other identifying
information.”

NEW SECTION. Section 29. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications,

NEW SECTION. Secticn 30. Repealer. Sections 50-16-301

through 50-16-305 and 50-16-311 through 50-16-314, MCA, are

~-25-

1

repealed.
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APPROVED BY COMM. ON
HUMAN SERVICES AND AGING

BrLL No, 742

o/
INTRODUCED BY , (7,

A BILL FOR AN ACT ENTITLED: "THE UNIFORM HEARLTH CARE
INFORMATION ACT; AMENDING SECTIONS 50-5-106, 50-15-704, AND
53-24-306, MCA; AND REPEALING SECTIONS 50-16-301 THROUGH

50-16-305% AND 50-16-311 THROUGH 50-16-314, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 25]) may be cited as the "Uniform Health Care
Information Act™.

REW SECTION. Section 2. Legislative findings. The
legislature finds that:

(1Y healcth care information is personal and sensitive
information that if improperly used or released may do
significant harm to a patient's linterests in privacy and
health care or other interests;

(2) patients need access tc thelr own health care
information as a matter of fairness, to enable them to make
informed decigsions about their health care and to correct
inaccurate or incomplete information about themselves;

(3) in order to retain the full trust and confidence
of patients, health care providers have an interest in

assuring that health care information is not improperly
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disclosed and in bhaving clear anpd certain rules for the
disclosure of health care information;

(4) persons other than health care providers obtain,
use, and disclose health record information in many
different contexts and for many different purposes. 1t is
the public policy of this state that a patient's interest in
the proper use and disclosure of his health care information
survives even when the information is held by persons other
than health care providers.

(5) the movement of patients and their health care
information across state lines, access Lo and exchange of
health care information from automated data banks, and the
emergence ©of multistate health care providers creates a
compelling need for wuniform law, rules, and procedures
governing the use and disclosure of health care information.

NEW SECTION., Section 3. Uniformity of application and
construction. [Sections 1 through 25) must be applied and
construed to effectuate their general purpose to make
uniform the laws with respect to the treatment of health
care information among states enacting them,

NEW SECTIOUN. Sectlon 4. Definitions. As used in
[sections 1 through 25], unless the context indicates
otherwige, the following definitions apply:
assessment,

(1) “Audit"” means an evaluation,

determination, or investigation of a health care provider by

" SECOND READING
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a person not employed by or affiliated with the provider, to
determine compliance with:

(a) statutory, regulatory, fiscal, medical, or
scientific standards;

(b) a private or public program of payments to a
health care provider; or

(c) requirements for 1licensing, accreditation, or
certification.

(2) “"Directory information" means information
disclosing the presence and the general health condition of
a patient who is an inpatient in a health care facility or
who 1is receiving emergency health care in a health care
facility.

(3)- "General health condition" means the patient's
health status described in terms of critical, poor, fair,
good, excellent, or terms denoting similar conditions.

(4) “Health care" means any care, service, or
procedure provided by a health care provider:

(a) to diagnose, treat, or maintain a patient's
physical or mental conditicn; or

(b) that affects the structure or any function of the
human body.

(5) "Health care facility" means a hospital, clinic,
nursing home, laboratory, affice, or similar place where a

healrh care provider provides health care to patients.
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{6) "Health care information” means any information,
whether oral or recorded in any form or medium, that
identifies or can readily be associated with the identity of
a patient and relates to the patient's health care. The term
includes any record of disclosures of health care
informatiaon.

{7) "“Health care provider” means a person who. is
licensed, certified, or otherwise authorized by the laws of
this state to provide health care in the ordinary course of
business or practice of a profession. The term does not
include a person who provides health care solely through the
sale or dispensing of drugs or medical devices.

{B) "Institutional review board" means a board,
committee, or other group formally designated by an
institution or authorized under federal or state law to
review, approve the initiation of, or conduct periodic
review of research programs to assure the protection of the
rights and welfare of human research subjects.

(9) ™"Maintain", as related to health care informaticn,
means to hold, possess, preserve, retain, store, or control
that information.

{10) "Patient” means an individual who receives or has
received health care. The term includes a deceased
individual who has received health care.
individual,

(11) "Person® means an corporation,

-4-
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business trust, estate, trust, partnership, association,
joint wventure, government, governmental subdivision or
agency, or other legal or commercial entity.

NEW SECTION. Section §. Disclosure by health care
provider. {1) Except as authorized in [sections 9% and 10} or
as otherwise specifically provided by law or the Montana
Rules o©f Civil Procedure, a health care provider, an
individual who assists a health care provider 1in the
delivery of health care, or an agent or employee of a health
care provider may not disclose health care information about
a patient to any other person without the patient's written
authorization. A disclosure made under a patient's written
authorization must conform to the authorization.

(2) A health care provider shall maintain, in
conjunction with a patient's recorded health care
information, a record of each person who has received or
examined, in whole or in part, the recorded health care
information during the preceding 3 years, except for a
person who has examined the recorded health care infermation
under [section 9(1) or (2)]. The record of disclosure must
include the name, address, and institutional affiliation, if
any, of each person receiving or examining the recorded
health care information, the date of the receipt or
examinpation, and to the extent practicable a description of

the information discleosed.
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NEW SECTION. Section 6. Patient authorization to
health care provider for disclosure. (1) A patient may
authorize a health care provider to disclose the patient's
health care information. A health care provider shall honor
an authorization and, if requested, provide a copy of the
recorded health care information unless the health care
provider denies the patient access to health care
information under [section 14].

(2) A health care provider may charge a reasonable
fee, not to exceed his actual cost for providing the health
care information, and is not required to honor an
authorization until the fee is paid.

(3) To be valid, a disclosure authorization to a
health care provider must:

{(a) be in writing, dated, and signed by the patient;

{b) identify the nature of the information to be
disclosed; and

(c) identify the person to whom the information is to
be disclosed.

{4) Except as provided by [sections 1 through 25)], the
signing of an authorization by a patient is not a waiver of
any rights a patient has under other statutes, the Montana
Rules of Evidence, or common law.

HEW SECTION. Section 7. Patient authorization -

retention -- effective period. (1) A health care provider

—6—
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shall retain each authorization or revocation in conjunction
with any health care information from which disclosures are
made.

(2) Except for authorizations to provide information
tc third-party heaith care paycrs, an authorization may not
permit the release of health care information relating to
health care that the patient receives more than 6 months
after the authorization was signed.

(3} An autheorizaticn in effect on [the effective date
of sections 1 through 25] remains valid for 30 months after
{the effective date of sections 1 through 29] unless an
earlier date is specified or it is revoked under fsection
8]. Health care information disclosed under such an
authorization is otherwise subject to [sections 1 through
25]. An  authorization written after [the effective date of
sections 1 through 25] becomes invalid after the expiration
date contained in the authorization, which may ncot exceed 30
months. If the authorization does not contain an expiration
date, it expires 6 months after it is signed.

NEW SECTION. Section 8. Patient's revocation of
authorization Eor disclosure. A patient may revoke a
digclosure authorization to a health care provider at any
time unless disclosure is required to effecruate payments
for health care that has been provided or other substantial

action has been taken in reliance on the authorization. A
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patient may ncot maintain an action against the health care
provider for disclosures made in good-faith reliance on an
authorization if the health care provider had no notice of
the revocation of the authorization,

NEW SECTICN, Section Y. Disclosure without patient's
authorization based on need to know. A health care provider
may disclose health care information abcut a patient without
the patient's authorization, to the extent a recipient needs

to know the information, if the disclosure is:

{1) to a person who 1s providing health care to the
patient;
({2) to any other person who reguires health care

information for health care education; to provide planning,
quality assurance, peer review, or administrative, 1legal,
financial, or actuarial services to the health care
provider; or for assisting the health care provider in the
delivery of health care and if the health care provider
reasonably believes that the person will:

(a) not use or disclose the health care informaticon
for any other purpose; and

{b) take appropriate steps to protect the health care
informatiaon;

(3) to any other health vcare provider who has
previously provided health care to the patient, to the

extent necessary to provide health care to the patient,
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unless the patient has instructed the health care provider
not to make the disclosure;

{4y to any person if the health care provider
reasonably believes that disclosure will aveid or minimize
an imminent danger to the health or safety of the patient or
any other individual;

{5) to immediate family members of the patient or any
other individual with whom the patient is known to have a
close personal relationship, if made in accordance with the
laws of the state and good medical or other professional
practice, unless the patient has instructed the health care
provider not to make the disclosure;

(6) to a health care provider who is the successor in
interest to the heaith care provider maintaining the health
care information;

(7) for use in a research project that an
institutional review board has determined:

(a) is of sufficient importance to outweigh ° the
intrusion into the privacy of the patient that would result
from the disclosure;

(b) is impracticable without the use or disclosure of
the health care information in individually identifiable
form;

{c) contains reasonable safeguards to protect the

information from redisclosure;
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{d) contains reascnable safequards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

(e) contains procedures to remcove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying information for purposes of another
research project;

(8) to a perscn who obtains information for purposes
of an audit, if that person agrees in writing to:

(ay remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

(b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care provider; and

(%) to an official o©of a penal or other custodial
institution in which the patient is detained.

NEW SECTION. Section 10. Disclosure without patient's
authorization =-- other bases. A health care provider may
disclose health care information about a patient without the

patient's authorization if the disclosure is:
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{l1) directory information, unless the patient has
instructed the health care provider not to make the
disclosure;

(2) to federal, state, or local public health
authorities, to the extent the health care provider is
required by law to report health care information or when
needed to protect the publiec health;

{(3) to federal, state, or local 1law enforcement
authorities to the extent reguired by law; and

(4) pursuant to compulsory process in accordance with
[sections 11 and 12].

NEW SECTION. Section 11. When health care information
available by compulsory process. Health care information may
not be disclosed by a health care provider pursuant to
compulsory legal process or discovery in any judicial,
legislative, or administrative proceeding unless:

(1) the patient has consented in writing to the
release of the health care jinformation in response to
compulsory process or a discovery request;

(2) the patient has waived the right to claim
confidentiality for the health care information sought;

{3) the patient is a party to the proceeding and has
placed his physical or mental condition in issue:

{4) the patient's physical or mental condition is

relevant to the execution or witnessing of a will;
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(5) the physical or mental condition of a deceased
patient 1is placed in lissue by any person claiming or
defending through or as a beneficiary of the patient;

(6) a patient's health care information is to be used
in the patient's commitment proceeding;

(7) the health care informaticn is for use in any law
enforcement proceeding or investigation in which a health
care provider is the subject or a party, except that health
care information so obtained may not be wused in any
proceeding against the patient unless the matter relates to
payment for his health care or unless authorized under
subsection (9);

({8) the health care infermation 1s relevant to a
proceeding brought under [sections 23 through 25}; or

(9) a court has determined that particular health care
information 1is subjeect to compulsory legal process or
discovery because the party seeking the informatlion has
demonstrated that there is a compelling state interest that
outweighs the patient's privacy interest.

NEW SECTION. Section 12. Method of compulsory
process. {1) Unless the court for good cause shown
determines that the notification should be waived or
modified, if health care information 1is sought under
subsection (2), {4), or {(5) of [section 1l1] or in a civil

proceeding or investigation under subsection (9) of [section
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11}, the person seeking discovery or compulsory process
shall mail a notice by first-class mail to the patient or
the patient's attorney of record of the compulsory process
or discovery request at least 10 days before presenting the
certificate required under subsection (2) to the health care
provider.

{2) Service of compulsory process or discovery
requests upon a health care provider must be accompanied by
a written certification, signed by the person seeking to
obtain health care information or his authorized
representative, identifying at least one subsection of
[section 11] under which compulsory process or discovery is
being sought. The certification must also state, in the case
of information sought under subsection (2), (4), or (5} of
[section 11] or in a civil proceeding under subsection (9)
of [section 11], that the requirements of subsection (1) for
notice have been met. A person may sign the certification
only 1f the person reasonably believes that the subgection
of [section 11] identified in the certification provides an
appropriate basis for the use of discovery or compulsory
process. Unless otherwise ordered by the court, the health
care provider shall maintain a copy of the process and the
written certification as a permanent part of the patient’'s
health care information.

(3) Production of health care information under

-13-—
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{section 11] and this section does not in itself constitute
a waiver of any privilege, objection, or defense existing
under other law or rule of evidence or procedure.

NEW SECTION. Section 13. Requirements and procedures
for patient's examination and copying. (1) Upon receipt of a
written reguest from a patient to examine or copy all or
part of his recorded health care information, a health care
provider, as promptly as required under the circumstances
but no later than 10 days after receiving the request,
ghall:

{a) make the information available to the patient for
examination during regular business hours and provide a
copy, if requested, to the patient;

{b) inform the patient if the information does not
exist or cannot be found;

(c) if the health care provider does not maintain a
record of the information, inform the patient and provide
the name and address, if known, of the health care provider
who maintains the record;

(d) it the information is in use or unusual
circumstances have delayed handling the request, inform the
patient and specify in writing the reasons for the delay and
the earliest date, not later than 21 days after receiving
the request, when the information will be available for

examination or copying or when the reguest will be otherwise
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disposed of; or

(e) deny the request in whole or in part under
[section 14] and inform the patient.

(2) Upon request, the health care provider shall
provide an explanation of any code or abbreviation used in
the health care information. If a record of the particular
health care information requested is not maintained by the
health care provider in the requested form, he is not
required to create a new record or reformulate an existing
record to make the information available in the requested
form. The health care provider may charge a reasonable fee,
not to exceed the health care provider's actual cost, for
providing the health care information and is not required to
permit examination or copying until the fee is paid.

NEW SECTION, Section 14. Dpenial of examination and
copying. (1) A health care provider may deny access to
health care information by a patieat if the health care
provider reasonably concludes that:

(a) knowledge of the health care information would be
injurious to the health of the patient;

{b} knowledge of the health care information could
reasonably be expected to lead to the patient's
identification of an individual who provided the information
in confidence and under circumstances in which

confidentiality was appropriate;
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{c) knowledge of the health care infcrmation could
reasonably be expected to cause danger to the life or safety
of any individual;

{d) the health care information was compiled and is
used solely for litigation, quality assurance, peer review,
or administrative purposes; or

(e) access to the health care information is otherwise
prohibited by law.

(2) IfE a health care provider denies a request for
examination and copying under this secrion, the provider, to
the extent possible, shall segregate health care information
for which access has been denied under subsecticon (1} from
information for which access cannot be denied and permit the
patient to examine or copy the disclosable information,

(3) 1if a health care provider denies a patient's
request for examination and copying, in whole or In part,
under subsection {l)(a) or (1l){(c), he shall permit
examination and copying of the record by another health care
provider, selected by the patient, who 1s licensed,
certified, or otherwise authorized under the laws of this
state to treat the patient for the same condition as the
health care provider denying the requesi. The health care
provider denying the request shall inform the patient of the
patient's right to select another health care provider under

this subsection.
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NEW SECTION. Section 15, Request for correction or
amendment, (1) For purposes of accuracy or completeness, a
patient may request in writing that a health care provider
correct or amend its record of the patient's health care
information to which he has access under [section 13].

{2) As promptly as required under the circumstances
but no later than 10 days after receiving a reguest from a
patient to correct or amend its record of the patient's
health care information, the health care pravider shall:

{a) make the reguested correction or amendment and
inform the patient of the action and of the patient's right
to have the correction or amendment sent to previous
recipients of the health care information in question;

{b) inform the patient if the record no longer exists
or cannot be found;

{€¢) if the health care provider does not maintain the
record, inform the patient and provide him with the name and
address, if known, of the person who maintains the record;

(d) if the record is in use or unusual circumstances
have delayed the handling of the correction or amendment
request, inform the patient and specify in writing the
earliest date, not later than 21 days after receiving the
request, when the correction or amendment will be made or
when the request will otherwise be disposed of; or

fe} inform the patient in writing of the provider's
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refusal to correct or amend the record as requested, the
reason for the refusal, and the patient's right to add a
statement of disagreement and to have that statement sent to
previocus recipients of the disputed health care information,

NEW SECTION. Section 16. Frocedure for adding
correction, amendment, or statement of disagreement, (1) In
making a correction or amendment. the health care provider
shall:

(a) add the amending information as a part of the
health record; and

(b) mark the challenged entries as corrected or
amended entries and indicate the place in the record where
the corrected or amended information is located, in a manner
practicable under the circumstances.

(2) If the health care provider maintaining the record
of the patient's health care information refuses to make the
patient's proposed correction or amendment, the provider
shall:

(a) permit the patient to file as a part of the record
of his health care information a concise statement of the
correction or amendment requested and the reasons therefor:
and

(b} mark the challenged entry to indicate that the
patient claims the entry is inaccurate or incomplete and

indicate the place in the record where the statement of
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disagreement ig located, in a manner practicable under the
circumstances.

NEW SECTION. Section 17. Dissemination of corrected
or amended information or statement of disagreement. (1) A
health care provider, upon request of a patient, shall take
reasonable steps to provide copies of corrected or amended
information or of a statement of disagreement to all persons
designated by the patient and jdentified in the health care
information as having examined or received copies of the
information sought to be corrected or amended.

{2) A health care provider may charge the patient a
reasonable fee, not exceeding the provider's actual cost,
for distributing corrected or amended information or the
statement of disagreement, unless the provider's error
necessitated the correction or amendment.

NEW SECTION. Section 18. Content and dissemination of
notice. (1) A health care provider who provides health care
at a health care facility that the provider cperates and who
maintains a record of a patient's health care information
shall create a notice of information practices, in
substantially the following form:

NOTICE

"We keep a record of the health care services we

provide for you. You may ask us to see and copy that record.

You may also ask us to correct that record. We will not
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disclose your record to others unless you direct us to do so
or unless the law authorizes or compels us to do so. You may

see your record or get more information about it at

(2) The health care provider shall post a copy of the
notice of information practices in a consplcuous place 1in
the health care facility and upon request provide patients
or prospective patients with a copy of the notice.

NEW SECTION. Section 19. Health care representatives.
(1} A person authorized to consent to health care for
another may exercise the 1ights of that person under
[sections 1 through 25} to the extent necessary to
effectuate the terms or purposes of the grant of authority.
If the patient is a minor and is authorized under 41-1-402
to consent to health care without parental consent, only the
minor may exclusively exercise the rights of a patient under
[sections 1 through 25] as to information pertaining to
health care to which the minor lawfully consented,

(2) A person authorized to act for a patient shall act
in good Ffaith to represent the pbest interests of the
patient.

NEW SECTION. Section 20, Representative of deceased

patient. A personal representative of a deceased patient may

exercise all of the deceased patient's rlghts under
[sections 1 through 251. If there 15 no personal
_20_
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representative or upon discharge of the perscnal
representative, a deceased patient's rights under ([sections
1 through 25] may be exercised by persons who are authorized
by law to act for him.

NEW SECTION. Section 21. Duty to adopt security
safeguards. A health care provider shall effect reasonable
safeguards for the security of all health care information
it maintains.

NEW SECTION. Section 22. Retention of record. A
health care provider shall maintain a record of existing
health care information for at least 1 year following
receipt of an authorization to disclose that health care
information under [section 6] and during the pendency of a
request for examination and copying under [section 13} or a
request f£or correction or amendment under [section 15].

NEW SECTION. Section 23. Criminal penalty. (1) A
person who purposely discloses health care information in
violation of [sections 1 through 25] and who knew or should
have known that disclosure is prohibited is quilty of a
misdemeanor and upon conviction is punishable by a fine not
exceeding $10,000 or imprisonment for a period not exceeding
1 year, or both.

{2) A person who by means of bribery, theft, or
misrepresentation of identity, purpose of use, or

entitlement to the information examines or obtains, in
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viclation of [sections 1 through 251, health care
information maintained by a health care provider is guilty
of a misdemeanor and upon conviction is punishable by a fine
not exceeding $10,000 or impriscnment for a period not
exceeding 1 year, or both.

(3) A person who, knowing that a cértification under
[section 12(2)] or a disclosure authorization under
[sections € and 7) is false, purpusely presents the
certification or disclosure authorization to a health care
provider is guilty of a misdemeanor and upon conviction is
punishable by a fine not exceeding $10,000 or imprisonment
for a period not exceeding 1 year, or both.

NEW SECTION. Section 24. Ciwvil enforcement. The
attorney general or appropriate county attorney may maintain
a civil action to enforce [sections 1 through 25)]. The court
may order any relief authorized by [section 25].

NEW SECTION. Section 25. Civil remedies. (1) A person
aggrieved by a vieolation of [sections L1 through 25] may
maintain an action for relief as provided in this section.

(2} The court may order the health care provider ar
other person to comply with [sections 1 through 25] and may
order any other appropriate relief.

{3) A health care provider who relies in good faith
upon a certification, pursuant to [section 12(2)], is not

liable for disclosures made in reliance on that

—-22-
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certification.

(4) In an action by a patient alleging that health
care information was improperly withheld under [sections 13
and 14], the burden of proof is on the health care provider
to establish that the information was properly withheld,

(5) 1If the court determines that there is a wviolation
of [sections 1 through 25], the aggrieved person is entitled
to recover damages for pecuniary losses sustained as a
result of the viclation and, in addition, if the wvioclation
results  from willful or grossly negligent conduct, the
aggrieved person may recover not in excess of $5,000,
exclusive of any pecuniary loss.

(6) If a plaintiff prevails, the court may assess
reasonable attorney fees and all other expenses reasonably
incurred in the litigation.

(7) An action under [sections ! through 25} is barred
unless the action is commenced within 3 years after the
cause of action accrues.

Section 26. Section 50-5-106, MCA, is amended to read:

50-5-106. Records and reports required of health care
facilities —- confidentiality. Health care facilities shall
keep records and make reports as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding

calendar year to the department. The report shall be on
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forms and contain information specified by the department,
Information received by the department ar board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed from employment and
subject to the provisions o©of 45-7-401 and [section 23},
unless the disclosure was authorized in writing by the
patient, his guardian, or his agent in_accordance with

[sections 1 through 25]. Information and statistical reports

from health care facilities which are considered necessary
by the department for health planning and resource
development activities will be made available to the public
and the health planning agencies within the state.”

Section 27. Section 50-15-704, MCA, is amended to
read:

"50-15-704. Confidentiality., Information received by
the department pursuant to this part may not be released
unless:

(1) it is in statistical, neonidentifiable focm;

{2) the provisions of 56-16-3%¥* [sections _1 through

25] are satisfied;
(3} the release or transfer 1s to a person or
erganization that is gualified to perform data processing or

data analysis and that has safequards against wunauthorized

_24_
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disclosure of that information; or

{(4) the release or transfer 1is to a central tumor
registry of another state and is of information concerning a
person who is residing in that state."

Section 28, Section 53-24-306, MCA, is amended to
read:

"53-24-306. Records of <chemically dependent persons,
intoxicated persons, and family members, (1) The
raegistration and other records of treatment facilities shall
remain confidential and are privileged to the patient.

(2) Notwithstanding subsection (1), the department may

make available in accordance with [sections 1 through 25]

information from patients' records for purposes of research
into the causes and treatment of chemical dependency.
Information under this subsection shall not be published in
a way that discloses patients' names or other identifying
information.”

NEW SECTION. Section 29. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. TIf a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION, Section 30. Repealer. Sections 50-16-301

through 50-16-305 and 50-16-311 through 50-16-314, MCA, are

-25-—
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repealed.

-End-
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BILL No. 742

INTRODUCED BY 1;52,: a/)

A BILL FOR AN ACT ENTITLED: "THE UNIFORM HEALTH CARE
INFORMATION ACT; AMENDING SECTIONS 50-5-106, 50-15-704, AND
53-24-306, MCA; AND REPEALING SECTIONS 50-16-301 THROUGH

50-16-305 AND 50-16-311 THROUGH 50-16-314, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1, Short title. [Secticons 1
through 25} may be cited as the "Uniform Health Care
Information Act".

NEW SECTION. Section 2. Legislative findings. The
legislature finds that:

{1) health care information is personal and sensitive
information that if improperly used or released may do
significant harm to a patient's interests in privacy and
health care or other interests;

(2) patients need access to their own health care
information as a matter of fairﬁe55, to enable them to make
informed decisions about their health care and to correct
inaccurate or incomplete information about themselves;

{(3) in order to retain the fuyll trust and confidence
of patients, health care providers have an interest in

assuring that health care information is not improperly
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HOUSE BILL NO. 752
INTRODUCED BY WINSLOW
A BILL FOR AN ACT ENTITLED: “"THE UNIFORM BEARLTH CARE
INFORMATION ACT; AMENDING SECTIONS 50-5-106, 50-15-704,
53-21-166, AND 53-24-306, MCA; AND REPEALING SECTIONS
50-16-301 THROUGH 50-16-305 AND 50-16-311 THROUGH 50-16-314,

MCA."

BE IT ENACTED BY THE LEGISLATURE COF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 25} may be cited as the "Uniform Health Care
Information Act".

NEW SECTION. Section 2, Legislative findings. The
legislature finds that:

(1) health care information is personal and sensitive
information that if improperly used or released may do
gsignificant harm to a patient's interests in privacy and
health care or other interests;

(2) patients need access to their own health care
information as a matter of fairness, to enable them to make
informed decisions about their health care and to correct
inaccurate or incomplete infermation about themselves;

{3) in order to retain the full trust and confidence

of patients, health care providers have an interest in
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assuring that health care information is not improperiy
disclosed and in having clear and certain rules for the
disclosure of health care information;

(4} persons other than health care providers obtain,
use, and disclose health record information in many
different contexts and for many different purposes. It |is
the public policy of this state that a patient's interest in
the proper use and disclosure of his health care information
survives even when the information is held by persons other
than health care providers.

(5) the movement of patients and their health care
information across state lines, access to and exchange of
health care information from automated data banks, and the
emergence of multistate health care providers creates a
compelling need for wuniform law, rules, and procedures
governing the use and disclosure of health care infarmaticn.

NEW SECTION. Section 3. Uniformity of application and
congstruction. [Sections 1 through 25} must be applied and
construed to effectuate their general purpose to make
uniferm the laws with respect to the treatment of health
care information among states enacting them.

NEW SECTION. Section 4, Definitions. As used in
[sections 1 through 25]), wunless the context indicates
otherwise, the following definitions apply:

(1) "aAudit" means an

assessment, evaluation,

-2- HB 752
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determination, or investigation of a health care provider by
a person not employed by or affiliated with the provider, to
determine compliance with:

(a) statutory, regulatory, Eiscal, medical, or
scientific standards;

(b) a private or public program of payments to a
health care provider; or

(c) requirements for 1licensing, accreditation, or
certification.

(2) "Directory information™ means infermation
disclosing the presence and the general health condition of
a patient who is an inpatient in a health care facility or
who 1s receiving emergency health care in a health care
facility.

{3) "General health condition" means the patient's
health status described in terms of critical, poor, fair,
good, excellent, or terms denoting similar conditions.

(4) "Health care" means any care, service, or
procedure provided by a health care provider:

(a) to diagnose, treat, or maintain a patient's
physical or mental condition; or

(b) that affects the structure or any function of the
human body.

(5) "Health care facility" means a hospital, clinic,

nursing home, laboratory, office, or similar place where a
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health care provider provides health care to patients.

{6) "Health care information" means any information,
whether coral or recorded in any form or wmedium, that
identifies or can readily be associated with the identity of
a patient and relates to the patient's health care. The term
includes any record of disclosures of health care
information.

{7} "Health care provider" means a person who |is
licensed, certified, or otherwise authorized by the laws of
this state to provide health care in the ordinary course of
business or practice of a profession. The term does not
include a person who provides health care solely through the
sale or dispensing of drugs or medical devices.

(8) "Institutional review board" means a board,
committee, or other group formally designated by an
institution or authorized under federal or state law to
review, approve the initiation of, or conduct pericodic
review of research programs to assure the protection of the
rights and welfare of human research subjects.

{9) "Maintain", as related to health care information,
means to hold, possess, preserve, retain, store, or control
that information.

[10) "Patient" means an individuyal who receives or has
received health care. The term includes a deceased

individual who has received health care.

-4- HB 752
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{11) "Person" means an individual, corporation,
business trust, estate, trust, partnership, association,
joint venture, Jgovernment, governmental subdivision or
agency, or other legal or commercial entity.

NEW SECTION. Section 5. Disclosure by health care
provider. (1) Except as authorized in [secticns 9 and 10] or
as otherwise specifically provided by law or the Montana
Rules of Civil Procedure, a health care provider, an
individual who assists a health care provider in the
delivery of health care, or an agent or employee of a health
care provider may not disclose health care information about
a patient to any other person without the patient's written
authorization. A disclosure made under a patient's written
authorization must conform to the authorization.

{2) A health care provider shall maintain, in
conjunction with a patient's recorded health care
information, a record of each person who has received or
examined, in whole or in part, the recorded health care
information during the preceding 3 vyearsy--except-for-a
person-who-has-examined—the-recorded-heatth-care-information
under—fasestron-9+1ty-or-£t243. The record of disclosure must
include the name, address, and institutional affiliation, if
any, of eacn person receiving or examining the recorded
health care information, the date of the receipt or

examination, and to the extent practicable a description of
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the information disclosed.

NEW SECTION. Section 6. Patient authorization to
health care provider for disclosure. (1) A patient may

authorize a health care provider to disclose the patient's
health care information. A health care provider shall honor
an avthorization and, if requested, provide a copy of the
recorded health care information unless the health care
provider denies the patient access to health care
information under [section 14].

(2) A health care provider may charge a reascnable
fee, not to exceed his actual cost for providing the health
care information, and is not required to honor an
authorization until the fee is paid.

(3) To be wvalid, a disclosure authorization to a
health care provider must:

ta) be in writing, dated, and signed by the patient;

(b} identify the nature of the informaticn tc be
disclosed; and

{c) identify the person to whom the information is to
be disclosed.

(4) Except as provided by [sections 1 through 25], the
signing of an authorization by a patient is not a waiver of
any rights a patient has under other statutes, the Montana
Rules of Evidence, or common law.

NEW SECTION. Section 7. Patient authorization .=

-6~ HB 752
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retention -- effective period. (1) A health care provider
shall retain each authorization or revocation in conjunction
with any health care information from which disclosures are
made.

(2) Except for authorizations to provide information
to third-party health care payors, an authorization may not
permit the release of health care information relating to
health care that the patient receives more than 6 months
after the authorization was signed.

(3) An authorization in effect on [the effective date
of sections 1 through 25] remains valid for 30 months after
[the effective date of sections 1 through 25] unless an
earlier date is specified or it is revoked under [section
8]. Health care information disclosed under such an
authorization is otherwise subject to [sections 1 through
25}. An authorization written after [the effective date of
sections 1 through 25j becomes invalid after the expiration
date contained in the authorization, which may not exceed 30
months. If the authorization does not contain an expiration
date, it expires 6 months after it is signed.

NEW SECTION. Section 8. Patient's revocation of
authorization for disclosure. A patient may revoke a
disclosure authorization to a health care provider at any
time wunless disclosure is required to effectuate payments

for health care that has been provided or other substantial
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action has been taken in reliance on the authorization. A
patient may not maintain an action against the health care
provider for disclosures made in good-faith reliance on an
authorization if the health care provider had no notice of
the revocation of the authorization.

NEW SECTION. Section 9. Disclosure without patient’'s
authorization based on need to know. A health care provider
may disclose health care information about a patient without
the patient’'s authorization, to the extent a recipient needs
to know the information, if the disclosure is:

(1) to a person who is providing health care to the
patient;

{2} to any other perscn who HAS PROVIDED A WRITTEN

ASSURANCE THAT THE INFORMATION OBTAINED WILL NOT BE

IMPROFERLY DISCLOSED AND WHO requires health care

information for health care education; to provide planning,
quality assurance, peer review, or administrative, legal,
Financial, or actuarial services to the health care
provider; or for assisting the health care provider in the
delivery of health care and if the health care provider
reasonably believes that the person will:

(a) not use or disclose the health care information
for any other purpose; and

{b} take appropriate steps to protect the health care

information;

-8- HB 752
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{3) t¢o any cother health care provider who has
previcusly provided health care to the patient, to the
extent necessary to provide health care to the patient,
untess IF the patient has instructed the health care
provider net to make the disclosure;

t4¥--te--any--person-—if--che-~heatth---care---preovider
reasonabiy--believes--that-disclosure-witi-avoid-or-minimize
an-imminent-danger-to-the-heatth-ar-safety-of-the-patienc-or
any-other—individuais

+5¥(4) to immediate family members of the patient or
any other individual with whom the patient is known tc have
a close personal relationship, if made in accordance with
the laws of the state and good medical or other professional
practice, wuniess IF the patient has instructed the health
care provider not to make the disclosure;

+6%(5) to a health care provider who is the successor
in interest to the health care provider maintaining the
health care information;

+#3{6) for use in a research project that an
institutional review board has determined:

(a)y is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

tby is impracticable without the use or disclosure of

the health care information in individually identifiable

~g- HB 752
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form;
(c) ceontains reasonable safeguards to protect the

information from redisclesure IMPROPER DISCLOSURE;

(d) contains reasonable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

(&) contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, unless an institutional review board authorizes
retention of identifying information for purposes of another
research project;

t83(7) to a person who cbtains information for
purposes of an audit, if that person agrees in writing to:

(a) remove or destroy, at the earliest opportunity
consistent with the purpose of the audit, information that
would enable the patient to be identified; and

(b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct involving fraud in payment for healtn care by a
health care provider or patient or other unlawful conduct by
a health care provider; and

t93(8) to an official of a penal or other custodial
institution in which the patient is detained.

NEW SECTION. Section 10. Disclosure withaut patient's

-10~ HB 752
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authorization -- other bases. A health care provider may
disclose health care information about a patient without the
patient's authorization if the disclosure is:

{1) directory information, nniess IF the patient has
instructed the health care provider net to make the
disclosure;

(2) to federal, state, or local public health
authorities, to the extent the health care provider is
required by law to report health care information or when
needed to protect the public health;

{3) to federal, state, or 1local law enforcement
authorities to the extent required by law; and

(4) pursuant to compulsory process in accordance with
[sections 11 and 12].

NEW SECTION. Section 11. When health care information
available by compulsory process. Heaith care information may
not be disclosed by a health care provider pursuant to
compulsory legal process cor discovery in any judicial,
legislative, or administrative proceeding unless:

(1) the patient has consented in writing to the
release of the health care information in response to
compulsory process or a discovery request;

{2) the patient has waived the right to claim
confidentiality for the health care information sought;

(3) the patient is a party to the proceeding and has
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placed his physical or mental condition in issue;

{(4) the patient's physical or mental condition is
relevant to the execution or witnessing of a will;

{5) the physical or mental condition of a deceased
patient is placed in 1issue by any person claiming or
defending through or as a beneficiary of the patient;

(6) a patient's health care information is toc be used
in the patient's commitment proceeding;

(7) the health care information is for use in any law
enforcement proceeding or investigaticn in which a health
care provider is the subject or a party. except that health
care information so obtained may not be used in any
proceeding against the patient unless the matter relates to
payment for his health care or wunless authorized wunder
subsection (9);

(8) the health care information is relevant to a
proceeding brought under {sectiouns 23 through 251; or

{9) a court has determined that particular health care
information is subject to compulsory legal process or
discovery because the party seeking the information has
demonstrated that there is a compelling state interest that
cutweighs the patient's privacy interest.

NEW SECTION. Section 12. Methad of compulsory
process. (1) Unless the court for good cause shown

determines that the notification should be waived or
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modified, if health care informatien is sought under
subsection (2), (4), or {(5) of [gection 1l1l) or in a civil
proceeding or investigation under subsection (9) of [section
11], the person seeking discovery or compulsory process
shall mail a notice by first—class mail to the patient or
the patient's attorney of record of the compulsory process
or discovery request at least 10 days before presenting the
certificate required under subsection (2) to the health care
provider.

(2) Service of compulsory process or discovery
requests upon a health care provider must be accompanied by
a written certification, signed by the person seeking to
cbtain health care information or his authorized
representative, identifying at least one subsection of
[section 11) under which compulsory process or discovery is
heing sought. The certification must also state, in the case
of information sought under subsection {2), (4), or (5) of
[section 11] or in a civil proceeding under subsection (9)
of [section 111, that the reguirements of subsection (1) for
notice have been met, A person may sign the certification
only if the person reasonably believes that the subsection
of [section 11} identified in the certification provides an
appropriate basis for the use of discovery or compulsory
process. Unless otherwise ordered by the court, the health

care provider shall maintain a copy of the process and the
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written certification as a permanent part of the patient's
health care information.

(3) Production of health care information under
[section 11] and this section dees not in itself constitute
a waiver of any privilege, objection, or defenze existing
under other law or rule of evidence or procedure.

NEW SECTION. Section 13, ReqQuirements and procedures
for patient's examination and copying. (1) Upon receipt of a
written request from a patient to examine or copy all or
part of his recorded health care information, a health care
provider, as promptly as required under the circumstances
but no later than 10 days after receiving the reguest,
shall:

(a) make the information available to the patient for
examinaticon during regqular business hours and OR provide a
copy, if requested, to the patient;

{b) inform the patient if the information does not
exist or cannot be found;

{c} if the health care provider does nat maintain a
record of the information, inform the patient and provide
the name and address, if known, of the health care provider
who maintains the record;

(dy |1if the informaticn is in use or unusual
circumstances have delayed handling the request, inform the

patient and specify in writing the reasons for the delay and
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the earliest date, not later than 21 days after receiving
the request, when the information will be available for
examination or copying or when the request will be otherwise
disposed of; or

{e) deny the request in whole or in part under
[section 14] and inform the patient.

{2) Upon reguest, the health care provider shall
provide an explanation of any code or abbreviation used in
the health zare information. If a record of the particular
health care information requested is not maintained by the
health care provider in the requested form, he is not
regquired to create a new record or reformulate an existing
record to make the information available in the reqguested
form. The health care provider may charge a reascnable fee,
not to exceed the health care provider's actual cost, for
providing the health care information and is not required to
permit examination or copying until the fee is paid.

NEW SECTION. Section l4. Denial of examination and
copying. (1) A health care provider may deny access to
health care information by a patient if the health care
provider reasonably concludes that:

(a} knowledge of the health care information would be
injurious to the health of the patient;

(b) knowledge of the health care information could

reasonably be expected to lead to the patient's
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identification of an individual who provided the information
in confidence and under circumstances in which
confidentiality was appropriate;

(c) knowledge of the health care information could
reasonably be expected to cause danger to the life or safety
of any individual:

(d) the health care information was compiled and is
used solely for litigation, quality assurance, peer review,
or administrative purposes; or

{e) access to the health care information is otherwise
prohibited by law.

t2) If a health care provider denies a reguest Eor
examination and copying under this section, the provider, to
the extent possible, shall segregate health care information
for which access has been denied under subsection (1) from
information for which access cannot be denied and permit the
patient to examine or copy the disclosable information.

[3) If a health care provider denies a patient's
request for examination and cepying, in whole or in part,
under subsection (l)yra} or (1}{(<), he shall permit
examination and copying of the record by ancther health care
provider, selected by the patient, who is licensed,
certified, or otherwise authorized under the laws of this
state to treat the patient for the same condition as the

health care provider denying the request, The health care
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provider denying the request shall inform the patient of the
patient's right to select ancther health care provider under
this subsection.

NEW SECTION. Section 15. Request for correction or
amendment . {l) PFor purposes of accuracy or completeness, a
patient may request in writing that a health care provider
correct or amend its record of the patient's health care
information to which he has access under [section 13].

(2) As promptly as required under the circumstances
but no later than 10 days after receiving a request from a
patient tc correct or amend its record of the patient's
health care information, the health care provider shall:

(a} make the requested correction or amendment and
inform the patient of the action and of the patient's right
to have the correction or amendment sent to previous
recipients of the health care information in guestion;

{(b) inform the patient if the record no longer exists
or cannot be found;

(c} i1f the health care provider does not maintain the
record, inform the patient and provide him with the name and
address, if known, of the person who maintains the record;

(d) 1if the record is in use or unusual circumstances
have delayed the handling of the <correction or amendment
request, inform the patient and specify in writing the

earliest date, not later than 21 days after receiving the
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request, when the correction or amendment will be made or
when the request will otherwise be disposed of; or

(e) inform the patient in writing of the provider's
refusal to correct or amend the record as requested, the
reason for the refusal, and the patient's right to add a
statement of disagreement and to have that statement sent to

previous recipients of the disputed health care information.

NEW SECTION. Section 16. Procedure for adding
correction, amendment, or statement of disagreement. (1) In

making a correction or amendment, the health care provider
shall:

{(a) add the amending information as a part of the
health record; and

{b) mark the challenged entries as corrected or
amended entries and indicate the place in the record where
the corrected or amended information is located, in a manner
practicable under the circumstances.

(2) If the health care provider maintaining the record
of the patient's health care information refuses to make the
patient's proposed correction or amendment, the provider
shall:

{a) permit Lhe patient to file as a part of the record
of his health care information a concise statement of the
cerrection or amendment requested and the reasons therefor;

and
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(b) mark the challenged entry to indicate that the
patient claims the entry is inaccurate or incomplete and
indicate the place in the record where the statement of
disagreement is located, in a manner practicable under the
circumstances.

NEW SECTION. Section 17, Dissemination of corrected
or amended information or statement of disagreement. (1) A
health care provider, upon request of a patient, shall take
reasonable steps to provide copies of corrected or amended
information or of a statement of disagreement to all persons
designated by the patient and identified in the health care
information as having examined or received copies of the
infarmation sought to be corrected or amended.

(2) A health care provider may charge the patient a
reasonable fee, not exceeding the provider's actual cost,
for distributing corrected or amended information or the
statement of disagreement, unless the provider's error
necessitated the correction or amendment.

NEW SECTION. Section 18. Content and dissemination of
notice. (1) A health care provider who provides health care
at a health care facility that the provider operates and who
maintains a record of a patient's health care information
shall create a notice of information practices, in
substantially the following form:

NOTICE
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"We keep a record of the health care services we
provide for you. You may ask us to see and copy that record.
You may also ask us to correct that record. We will not
disclose your record to others unless you direct us to do so
or unless the law authorizes or compels us to do so. You may

see your record or get more information abeout it at

{2) The health care provider shall post a copy of the
notice of information practices in a conspicuous place in
the health care facility and upon request provide patients
or prospective patients with a copy of the notice.

NEW SECTIQON, Section 1%. Health care representatives.
{1) A person authorized to consent to health care for
another may exercise the rights of that person under
[sections 1 through 25] to the extent necessary to
effectuate the terms or purposes of the grant of authority.
If the patient is a minor and is authorized under 41-1-402
to consent to health care without parental consent, only the
minor may exclusively exercise the rights of a patient under
[sections 1 through 25] as to information pertaining to
health care to which the minor lawfully consented.

(2) A person authorized to act for a patient shall act
in good faith to represent the best interests of the
patient.

NEW SECTION. Section 20. Representative of deceased
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patient. A personal representative of a deceased patient may
exercise alil of the deceased patient's rights under
[sections 1 through 25). If there isg no perscnal
representative or upon discharge of the perscnal
representative, a deceased patient's rights under ([sections
1 through 25] may be exercised by perscns who are authorized
by law to act for him,

NEW SECTION. Section 21. Duty to adopt security
safeguards. A health care provider shall effect reasonable
safeguards for the gecurity of all health care information
it maintains.

NEW SECTION. Section 22. Retention of record. A
health care provider shall maintain a record of existing
health care information for at 1least 1 year following
receipt of an authorization to disclose that health care
information under [section 6] and during the pendency of a
request for examination and copying under [section 13) or a
request for correction or amendment under [section 15]).

NEW SECTION. Section 23. Criminal penalty. tiy-—-A
person--whe--purposeiy--discloses-heaith-care-infermation-in
viotation-of-fsectionas-i-through-25i-and-who-knew-or--shenid
have-~known--that--disclosure-—-is-—-pronibrted-is-guitey-of-a
misdemeancr-and-upon-ecanvictien-its-pantshablte-by-a-fine--not
exceading-5107088-or-imprisonment-for-a-pericd-net-excesding

i-year;-or-beths
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t2¥(1) A person who by means of bribery, theft, or
misrepresentation of identity, purpose of use, or
eptitlement to the information examines or obtains, in
violatien of [sections 1 through 251, health care
information maintained by a health care provider is quilty
of a misdemeancr and upon conviction is punishable by a fine
not exceeding $10,000 or impriscnment for a period not
exceeding 1 year, or both,

t3¥(2) A person who, knowing that a certification
under [section 12(2)] or a disclosure authorization under
[sections € and 7] is false, purposely presents the
certification or disclosure authorization toc a health care
provider 1is guilty of a misdemeanor and upen conviction is
punishable by a fine not exceeding $10,000 or imprisonment
for a period not exceeding 1 year, or both.

NEW SECTION. Section 24. Civil enforcement. The
attorney general or appropriate county attorney may maintain
a civil action to enforce [sections 1 through 25]. The court
may order any relief authorized by [section 251.

NEW SECTION. Section 25. Civil remedies, (1) A person
aggrieved by a violation of ({sections 1 through 25] may
maintain an action for relief as provided in this section,

(2) The court may order the health care provider or
other person to comply with [sections 1 through 25] and may

order any other appropriate relief.
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(3) A health care provider who relies in good faith
upon a certification, pursuant to [section 12(2)]), is not
liable for disclosures made in reliance on that
certification.

{(4) In an action by a patient alleging that health
care information was improperly withheld under [sections 13
and 14], the burden of procf is on the health care provider
to establish that the information was properly withheld.

(5) If the court determines that there is a wviolation
of [sections 1 through 25}, the aggrieved person is entitled
to recover damages for pecuniary losses sustained as a
result of the violation and, in addition, if the violation
results from willful or grossly negligent conduct, the
aggrieved person may recover not in excess of $5,000,
exclusive of any pecuniary loss.

{(6) If a plaintiff prevails, Lthe court may assess
reasonable attorney fees and all other expenses reasonably
incurred in the litigation.

{7} An action under [sections 1 through 25] is barred
unless the action is commenced within 3 years after the
cause of action accrues.

Section 26. Section 50-5-106, MCA, is amended to read:

"£0-5-106. Records and reports required of health care
facilities -- confidentiality. Health care facilities shall

keep records and make reports as required by the department.
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Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department. The report shall be on
forms and contain information specified by the department.
Information received by the department or board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discloses information which would
identify a patient shall be dismissed from employment and

subject to the provisions of 45-7-401 and [section 23],

unless the disclosure was authorized in writing by the

patient, his guardian, or his agent in accordance with

[sections 1 through 25]. Informaticn and statistical reports

from health care facilities which are considered necessary
by the department for health planning and resource
development activities will be made avaiiable to the public
and the health planning agencies within the state."”

Section 27. Section 50-15-704, MCA, is amended to
read:

"50-15-704. Confidentiality. Information received by
the department pursuant to this part may not be released
unless:

(1) it is in statistical, nonidentifiable form;

{2) the provisions of 58-%6-3%%¥ [sections 1 through

25] are satisfied;
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(3} the release or transfer is to a person or
organization that is qualified to perform data processing or
data analysis and that has safeguards against wunauthorized
disclosure of that information; or

{4) the release or transfer is to a central tumor
registry of ancother state and is of information concerning a
person who is residing in that state.™

SECTION 28. SECTION 53-21~-166, MCA, IS AMENDED TO

READ:

"53-21-166. Records to be confidential -- exceptions.
All information obtained and records prepared in the course
of providing any services under this part to individuals
under any provision of this part shall be confidential and

privileged matter. Suechkh Except as provided in [sections 1

through 25), information and records may be disclosed only:

(1y in communications between gualified professional
persons in the provision of services or appropriate
referrals;

{2) when the recipient of services designates persons
to whom information or records may be released, provided
that if a recipient of services is a ward and his guardian
or conservator designates in writing persons to whom records
or jinformation may be disclosed, such designaticon shall be
valid in lieu o©of the designation by the recipient; except

that nothing in this section shall be construed to compel a
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physician, psychologist, social worker, nurse, attorney, or
other professional person to reveal information which has
been given to him in confidence by members of a patient's
family;

(3) to the extent necessary to make claims on behalf
of a recipient of aid, insurance, or medical assistance to
which he may be entitled;

(4) for research if the department has promulgated
rules for the conduct of research; such rules shall include
but not be limited to the requirement that all researchers
must sign an oath of confidentiality;

(5) to the courts as necessary to the administration
of justice;

{6) to persons authorized by an order of court, after
notice and opportunity for hearing to the person to whom the
record or information pertains and the custodian of the
record or information pursuant to the rules of civil
procedure;

{7) to members of the mental disabilities board of
visitors or their agents when necessary to perform their
functions as set out in 53-21-104."

Section 29. Section 53-24-306, MCA, 1is amended to
read:

"53-24~306. Records of chemically dependent persons,

intoxicated persons, and family members, {1} The
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registration and other records of treatment facilities shall
remain confidential and are privileged to the patient.
(2) Notwithstanding subsection (1), the department may

make available in accordance with {sections 1 through 25]

information from patients' records for purposes of research
into the causes and treatment of chemical dependency.
Information wunder this subsection shall not be published in
a way that discloses patients' names or other identifying
information.”

NEW SECTION. Section 30. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 31. Repealer. Sections 50-16-301
through 50-16-305 and 50-16-311 through 50-16-314, MCA, are
repealed,

-End-
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SENATE
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MA. PRESIDENT
Public Health, Welfare, and Safety
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having had under consideration
third

reading copy {

UNIFORM HEALTH CARE INFORMATION ACT

WINSLOW (McLane)

Respectlully report as follows: That............ Bowge Bill

BE AMENDED AS FOLLOWS:
1. Title, line 5.
Following: "50-15-704,"
Insert: "53-21-166,"

2. Page 5, lines 18 through 20.

Following: “years"

Strike: remainder of line 18 through "(2}]" on line 20

i. Page 8, line 12.

Following: "who"

Insert: “has provided a written assurance that the
information obtained will not be improperly disclosed
and who"

4. Page 9, line 1.
Strike: "unless”
Insert: "if"

5. Page 9, following line 1.
Strike: "not"

6, Page 9, lines 3 through 6.

Strike: subsection {4) in its entirety
Renumber: subsequent subsections
PROARR

ROHRERY

RV

CONTINUED

No 782 .....

Charman.

SCRHB752.5CR

March 9,
7. Page 9, line 11l.
Following: “practice,"
Strike: “unless"
Insert: "if"
8. Page 9, line 12.
Following: “provider"
Strike: "not"
9. Page 9, line 25.
Following: "from"
Strike: “redisclosure"
Insert: “improper disclosure"
10. Page 11, line 1.
Following: "information,"
strike: "unless"
Insert: "if"
11. Page 11, line 2.
Following: ‘"provider"
Strike: "not"
12. Page 14, line 12.
Following: “hours"
Strike: "and"
Insert: "or"
13. Page 21, lines 16 through 22,
Strike: subsection (1} in its entirety
Renumber: subsequent subsections
14. Page 25, following line 4.
Insert: "Section 2B. Section 53-21-166, MCA," is amended
to reads:
"53-21-166. Records to be confidential -- excep-

tions, All information obtained and records prepared in
the course of providing any services under this part to

individuals under any provision of this part shall be
confidential and privileged matter. Bueh Except as
provided in [sections 1 through 25] information and
records may be disclosed only:

{1} in communications between gualified profes-
sional persons in the provision ¢of services or appro-
priate referrals;

CONTINUED

e
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{2) when the recipient of services designates
persons to whom information or records may be re-
leased, provided that if a recipient of services is a
ward and his guardian cor c¢onservator designates in
writing persons to whom records or information may be
disclosed, such designation shall be valid in lieu of
the designation by the recipient; except that nothing
in thie section shall be construed to compel a physician,

. psychologist, social worker, nurse, attorney, or other

professional person to reveal information which has been given
to him in confidence by members of a patient's family;

{3} to the extent necessary to make claims on
behalf of a recipient of aid, insurance, or medical
assistance to which he may be entitled;

{(4) for research if the department has promulgated
rules for the conduct of research; such rules shall
include but not be limited to the reguirement that all
researchers must sign an oath of confidentiality;

(5) to the gourts as necessary to the administra-
tion of justice; .

(6) to persons authorized by an order of court,
after notice and opportunity for hearing to the person
to whom the record or information pertains and the
custodian of the record or information pursuant to the
rules of civil procedure;

(7) to members of the mental disabilities board of
visitors or their agents when necessary to perform
their functions as set out in 53-21-104.""

Renumber: subsequent sections

S
¢
BE CONCURRED IN AS AMENDED ,5!‘ /

Senator Eck
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We recommend as follows:

That House Bill 752, reference copy, be amended as

indicated in the instructions.
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INSTRUCTIONS

1. Page 3, lines 19 through 22,

Following: "provider"”

Strike: remainder of line 19 through "affects"™ on line 22

Insert: ", including medical or psychological diagnosis,
treatment, evaluation, advice, or other services that
affect”

2. Page 4, following line 25.

Insert: "(11) "Peer review" means an evaluation of health
care services by a committee of a state or local
professional organization of health care providers or a
committee of medical staff of a licensed health care
facility. The committee must be:

(a) authorized by law to evaluate health care
services; and

(b) governed by written bylaws approved by the
governing board of the health care facility or an
organization of health care providers."

Renumber: subsequent subsection

3. Page 5, line 21.

Following: - "{seetien-9%+{i}-ox-9{2}1"

Insert: "except for an agent or employee of the health care
provider or a person who has examined the recorded
health care information under [section 9(2)]."

4, Page 8, lines 13 through 15,
Following: "who" on line 13
Strike: remainder of line 13 through "WHO" on line 15

5. Page 9, line 4,
Following: "unrtess"
Strike: "IF"
Insert: "unless"

6., Page 9, line 5.
Following: '"ne¢"
Insert: "not"

7. Page 9, line 14,
Following: "umitess"
Strike: "—];E"
Insert: "unless"

8. Page 9, line 15.
Following: '"net"
Insert: "not"

gl

.............................................................

STATE PUA. CO. Chairman.
Hetena, Mont.
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............

9. Page 11, line 4,
Following: "umless"
Strike: "IF"
Insert: M"unless"

10. Page 11, line 5,
Following: "nmes"
Insert: "not"

11. Page 11, line 12.
Following: "law;"
Strike: "and"

Insert: "(4) to a law enforcement officer about the
general physical condition of a patient being treated

in a health care facility, if the patient was injured
on a public roadwayjor was injured by the possible
criminal act of another; or"

Renumber: subsequent subsection

12, Page 12, line 3.
Following: ‘"will"
Insert: "or other document"”

13. Page 16, line 9.

Following: "purposes;"

Strike: ‘'"or" :

Insert: "(e) the health care provider obtained the
information from a person other than the patient; or"

Renumber: subsequent subsection

14, Page 16, following line 11,

Insert: "(2) Except as provided in {section 19], a health
care provider may deny access to health care informa-
tion by a patient who is a minor if:

(a} the patient is committed to a mental health
facility; or

(b) the patient's parents or guardian have not
authorized the health care provider to disclose the
patient's health care information.”

Renumber: subsequent subsections

15. Page 16, lines 22 through 24,

Following: "provider”

Strike: ", selected by the patient, who is licensed,
certified, or otherwise authorized under the laws of
this state to treat"

Insert: "who is providing health care services to"

ok

..............................................................................................

Chairman.

STATE PUR. CO.
Helena, Mont.
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16. Page 23, following line 4.

Insert: "(4) No disciplinary or punitive action may be
taken against a health care provider or his employee or
agent who brings evidence of a violation of [sections 1
through 25] to the attention of the patient or an
appropriate authority."

Renumber: subsequent subsections

17. Page 25, lines 16 and 17.
Following: "qualified"

Strike: "professional persons"
Insert: ‘"professionals"

.................................................................

Chairman.

STATE PUB. CO.
Helana, Mont,
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HOUSE BILL NO. 752
INTRODUCED BY WINSLOW
A BILL FOR AN ACT ENTITLED: "THE UNIFORM HEALTH CARE
INFORMATION ACT; AMENDING SECTIONS 50-5-106, 50-15-704,
53-21-166, AND 53-24-306, MCA; AND REPEALING SECTIONS
50-16-301 THROUGH 50-16-305 AND 50-16-311 THROUGH 50-16-314,

MCA.,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. [Sections 1
through 25) may be cited as the "Uniform Health Care
Information Act".

NEW SECTION. Section 2. Legislative findings. The
legislature finds that:

(1) health care information is personal and sensitive
information that if improperly used or released may do
significant harm to a patient's interests in privacy and
health care or other interests;

(2) patients need access to their own health care
information as a matter of fairness, to enable them tc make
informed decisions about their health care and te correct
inaccurate or incomplete information about themselves;

{3} in order to retain the full trust and confidence

of patients, health care providers have an interest in
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assuring that health care information is not improperly
disclosed and in having clear and certain rules for the
disclosure of health care information;

({4) persons cther than health care providers obtain,
use, and disclose health record information in many
different contexts and for many different purpcoses. It is
the public policy of this state that a patient's interest in
the proper use and disclosure of his health care information
survives even when the information is held by persons other
than health care providers.

(5) the movement of patients and their health care
information across state lines, access to and exchange of
health care information from automated data banks, and the
emergence of multistate health care providers creates a
compelling need for wuniform law, rules, and procedures
governing the use and disclesure of health care information.

NEW SECTION. Section 3. Uniformity of application and
consrruction. [Sections 1 through 25] must be applied and
construed to effectuate <their general purpose to make
uniform the 1laws with respect to the treatment of heailth
care information among states enacting them.

NEW SECTION. Section 4. Definitions. As used in
[sections 1 through 25], unless the context indicates
otherwise, the following definitions apply:

(1) "Audit"” means an

assessment, evaluation,

-2- HB 752
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determination, or investigation of a health care provider by
a person not employed by or affiliated with the provider, to
determine compliance with;

{(a) statutory, regulatory, fiscal, medical, or
scientific standards;

(b} a private or public program of payments ¢to a
health care provider; or

{c) reguirements for licensing, accreditation, or
certification.

(2) "Directory information" means infor: "tion
disclosing the presence and the general health condition of
a patient who is an inpatient in a health care facility or
who 1s receiving emergency health care in a health care
facility.

{3} "General health condition"” means the patient's
health status described in terms of critical, poor, Eair,
good, excellent, or terms denoting similar conditions.

(4) "Health care" means any care, service, ot
procedure provided by a health care providers

tay--te---diagnasey--kreat;--sr--maintain--a--patienttis
physicat-or-mentai-cendition;-or

tb}-~thac-affeets, INCLUDING MEDICAL OR PSYCHOLOGICAL

DIAGNOSTIS, TREATMENT, EVALUATION, ADVICE, OR OTHER SERVICES

THAT AFFECT the structure or any functien of the human body.

{5) "“Health care facility" means a hospital, clinie,
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nursing home, labaratory, office, or similar place where a
health care provider provides health care to patients.

(6) "Health care information” means any information,
whether oral or recorded in any form or medium, that
identifies or can readily be associated with the identity of
a patient and relates to the patient's health care. The term
includes .any record of disclosures of health care
information.

{(7) “Health care provider”™ means a person who is
licensed, certified, or otherwise authorized by the laws of
this state to provide health care in the ordinary course of
business or practice of a profession. The term does not
include a person who provides health care solely through the
sale or dispensing of drugs or medical devices.

{(8) "Institutional review board” means a board,
committee, or other group Eormally designated by an
institution or authorized under federal or state law to
review, approve the initiatien of, or conduct periodic
review of research programs to assure the protection of the
rights and welfare of human research subjects.

(9) “Maintain", as related to health care information,
means to hold, pessess, preserve, retain, store, or control
that information.

(10) "Patient” means an individual who receives or has

received health care. The term includes a deceased
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individual who has received health care.

(11) “"PEER REVIEW" MEANS AN EVALUATION OF HEALTH CARE

SERVICES BY A COMMITTEE OF A STATE OR LOCAL PROFESSIONAL

ORGANIZATION OF HEALTE CARE PROVIDERS OR A COMMITTEE OQF

MEDICAL STAFF OF A LICENSED HEALTH CARE FACILITY. THE

COMMITTEE MUST BE:

{(A) BUTHORIZED BY LAW TO EVALUATE HEALTH CARE

SERVICES: AND

(R} GOVERNED BY WRITTEN BYLAWS APPRQVED BY THE

GOVERNING BOARD OF THE HEALTH CARE FACILITY OR AN

ORGANIZATION OF HEALTH CARE PROVIDERS.

t333(12) "Person” means an individual, corporation,
business trust, estate, trust, partnership, association,
joint wventure, government, governmental subdivision ot
agency, or other legal or commercial entity.

NEW SECTIOM. Section 5. Disclosure by heaith care
provider. (1) Except as authorized in {sections 9 and 10] or
as otherwise specifically provided by law or the Montana
Rules of Civil Procedure, a health care provider, an
individual whe assists a health care provider in the
delivery of health care, or an agent or employee of a health
care provider may not disclose health care information about
a patient to any other person without the patient's written
authorization, A disclosure made under a patient's written

authorization must conform to the authorizaticen.
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{2) A health care provider shall maintain, in
conjunction with a patient's recorded health care
information, a record of each person who has received or
examined, in whole or in part, the recorded health care
information during the preceding 3 vyearsy--except-fer-a

person-who-has-examined-the-recorded-nealeh-care-information

under-fsection-9¢iy-or-¢+2¥t EXCEPT FOR AN AGENT OR EMPLOYEE

QF THE HEALTH CARE PROVIDER OR A PERSON WHO HAS EXAMINED THE

RECORDED HEALTH CARE INFORMATION UNDER [SECTION 9(2)]. The

record of disclosure must include the name, address, and
institutional affiliation, if any, of each person receiving
or examining the recorded health care information, the date
of the receipt or examination, and to the extent practicable
a description of the information disclosed.

NEW SECTION. Section 6. Patient authorization to
health care provider for disclosure. (1) A patient may
authorize a health care provider to disclose the patient's
health care information. A health care provider shall honor
an authorization and, if requested, provide a copy of the
recorded health care information unless the health care
provider denies the patient access to health care
information under [section 14],

{2) A health care provider may charge a reasonable
fee, not to exceed his actual cost for providing the health

care information, and is not required to honor an
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authorization until the fee is paid.

{(3) To be wvalid, a disclosure authorization to a
health care provider must:

{a) be in writing, dated, and signed by the patient;

{b) identify the nature of the information to be
disclosed; and

{c} identify the perscn tc wheom the informatien is to
be disclosed.

{4) Except as provided by [sections 1 through 25), the
signing of an authorization by a patient is not a wa 'er of
any rights a patient has under other statutes, the Montana
Rules of Evidence,:or common law.

NEW SECTION. Section 7. Patient authorization --
retention -~ effective period. (1} A health care provider
shall retain each authorization or revocation in conjunction
with any health care information from which disclosures are
made.

{2) Except for authorizations to provide information
to third-party health care payors, an authorization may not
permit the release of health care informaticon relating to
health care that the patient receives more than 6 months
after the authorization was signed.

{3) An authorization in effect on [the effective date
of sections 1 through 25) remains valid for 30 months aftet

{the effective date of sections 1 through 25] unless an

-7- HB 752

10
11
12
13
14
15
16
17
18
19
290
21
22
23
24

25

HB 0752/03

earlier date 1is specified or it is revoked under [section
B]. Health care information disclosed wunder such an
authorization is otherwise subject to [sections 1 through
25]. An authorizaticon written after [the effective date of
sections 1 through 25] becomes invalid after the expiration
date contained in the authorization, which may not exceed 30
months. If the authorization does not contain an expiration
date, it expires 6 months after it is signed.

NEW SECTION. Section 8, Patient's revocation of
autheorization for disclosure. A patient may revoke a
disclosure authorization to a health care provider at any
time unless disclosure is required to effectuate payments
for health care that has been provided or other substantial
action has been taken in reliance on the authorizaticon. A
patient may not maintain an action against the health care
provider for disclosures made in good-faith reliance on an
authorization if the health care provider had no notice of
the revocation of the authorizatien.

NEW SECTICN, Section 9. Disclosure without patient's
authorization based on need to know. A health care provider
may disclose health care information about a patient without
the patient's authorization, to the extent a recipient needs
to know the information, if the disclosure is:

{l) to a person who is providing health care to the

patient;
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(2) to any other person who HAS-PROVIDEB-A-WRIFPFEN

ASSURANEE--PHAP - -THE-~INFORMATION--BBPAINED~-Wibb-—--NEF¥—--BE

IMPREPHRLY¥~---D¥SELOSER— - -ANB~--WHO requires health care

information for health care education; to provide planning,
guality assurance, peer review, or administrative, legal,
financial, or actuarial services to the health care
provider; or for assisting the health care provider in the
delivery of health care and if the health care provider
reasonably believes that the person will:

fa) not wuse or disclese the health care information
for any other purpose; and

(b} take appropriate steps to protect the health care
information;

(3) to any other health care provider whe has
previously provided health care to the patient, to the
extent necessary to provide health care to the patient,
unless IF UNLESS the patient has instructed the health care
provider nat NOT to make the disclosure;

t44-—to---any---person~-if--the--heatth--care--previder
rerscnabiy-believes—that-discisaure-witli-aveid--er--minimize
an-imminent-danger-to-the-heatth-cr-safery-ef-the-patienc-or
any-other-individuais

+5¥{4) to immediate family members of the patient or
any other individual with whom the patient is known to have

a close personal relationship, if made in accordance with
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the laws of the state and good medical or other professional
practice, untess IP UNLESS the patient has instructed the
health care provider net NOT to make the disclosure;

t6¥(5) to a health care provider who is the successor
in interest to the health care provider maintaining the
health care information;

t#){6) for use in a research project that an
institutional review board has determined:

(ay is of sufficient importance to outweigh the
intrusion into the privacy of the patient that would result
from the disclosure;

{b) is impracticable without the use or disclosure of
the health care information in individually identifiable
form;

{c} contains reasonable safeguards to protect the

information from redisciesure IMPROPER DISCLOSURE;

(d) contains reasonable safeguards to protect against
directly or indirectly identifying any patient in any report
of the research project; and

(e) contains procedures to remove or destroy at the
earliest opportunity, consistent with the purposes of the
project, information that would enable the patient to be
identified, wunless an institutional review board authorizes
retention of identifying information for purposes of another

research project;
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t8¥(7) to a person who obtains information for
purposes of an audit, if that person agrees in writing to:

(a) remove or destroy, at the earliest cpportunity
consistent with the purpose of the audit, information thart
would enable the patient to be identified; and

{(b) not disclose the information further, except to
accomplish the audit or to report unlawful or improper
conduct invelving fraud in payment for health care by a
health care provider or patient or other unlawful conduct by
a health care provider; and

t9¥(8) to an official of a penal or other custodial
institution in which the patient is detained.

NEW SECTION. Section 10. Disclosure without patient's
authorization -- other bases. A health care provider may
disclose health care information about a patient without the
patient's authorization if the disclosure is:

{1} directory information, unieas IP UNLESS the
patient has instructed the health care provider met NOT to
make the disclosure;

(2) to federal, state, or local public health
authorities, to the extent the health care provider is
required by law to report health care information or when
needed to protect the public health;

{3) to federal, state, or local law enforcement

authorities to the extent required by law; and
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[4) TO A LAW ENFORCEMENT OFFICER ABOUT THE GENERAL

PHYSICAL CONDITION OF A PATIENT BEING TREATED IN A HEALTH

CARE FACILITY, IF THE PATIENT WAS INJURED OCON A& PUBLIC

ROADWAY, OR WAS INJURED BY THE POSSIBLE CRIMINAL ACT OF

ANOTHER; OR

+4}(5) pursuant to compulsory process in accordance
with [sections 11 and 12].

NEW SECTION. Section 11. When health care information
available by compulsory process. Health care information may
not be disclosed by a health care provider pursuant to
compulsory legal process or discovery in any judicial,
legislative, or administrative proceeding unless:

(1) the patient has consented in writing to the
release of the health care information in response tc
compulsory process or a discovery request;

{(2) the .patient has waived the right ko claim
cenfidentiality for the health care information sought:

{3) the patient 1is a party to the proceeding and has
placed his physical or mental condition in issue;

{(4) the patient's physical or mental condition is
relevant to the execution or witneasing of a will OR OTHER
DOCUMENT ;

(S) the physical or mental condition of a deceased
patient 1is placed in 1issue by any person claiming or

defending through or as a beneficiary of the patient;
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{(6) a patient's health care information is to be wused
in the patient's commitment proceeding;

(7) the health care information is for use in any law
enforcement proceeding or investigation in which a health
care provider is the subject or a party, except that health
care information so obtained may not be used in any
proceeding against the patiént unless the matter relates to
payment for his health care or unless authorized under
subsection {9);

{8} the health care information 1is relevant to a
proceeding brought under [sections 23 through 25]; or

(9) a court has determined that particular health care
information is subject to compulsory legal preocess or
discovery because the party seeking the information has
demonstrated that there is a compelling state interest that

outweighs the patient's privacy interest.

NEW SECTION. Section 12. Method of compulsory
process. (1) Unless the court for good cause shown

determines that the notification should be waived or
modified, if health care information 1is sought under
subsection (2), (4), or (5) of {section 11l] or in a civil
proceeding or investigation under subsection (9) of [section
11], the person seeking discovery or compulsory process
shall mail a norice by first-class mail to the patient or

the patient's attorney of record of the coempulsory process
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or discovery request at least 10 days before presenting the
certificate required under subsection (2) to the health care
provider.

{2} Service of compulsory process or discovery
requests upon a health care provider must be accompanied by
a written certification, signed by the perscn seeking to
obtain health care information or his authorized
representative, identifying at least one subsection of
[sectien 11] under which compulsory process or discovery is
being sought. The certification must also state, in the case
of information sought under subsection (2), (4), or (5) of
[section 11] or in a civil proceeding under subsection (9)
of [section 11], that the requirements of subsection {1) for
notice have been met., A person may sign the certification
only 1if the person reasonably believes that the subsection
of [section 11] identified in the certification provides an
appropriate basis for the use of discovery or compulsory
process. Unless otherwise ordered by the court, the health
care provider shall maintain a copy of the process and the
written certification as a permanent part of the patient's
health care information.

(3) Production of health care information under
fsection 11] and this section deces not in itself constitute
a waiver of any privilege, objectian, or defense existing

under other law or rule of evidence or procedure.
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NEW SECTION. Section 13. Requirements and procedures
for patient's examination and copying. (1) Upon receipt of a
written request from a patient to examine or copy all or
part of his recorded health care information, a health care
previder, as promptly as required under the circumstances
but no later than 10 days after receiving the request,
shall:

(a) make the information available to the patient For
examination during regular business hours and OR provide a
copy, if requested, to the patient;

(b) inform the patient if the information does not
exist or cannot be Ffound;

(c) if the health care provider does not maintain a
record of the information, inform the patient and provide
the name and address, if known, of the health care provider
whe maintains the record;

{d) i€ the information is in use or unusual
circumstances have delayed handling the request, inform the
patient and specify in writing the reasons for the delay and
the earliest date, not later than 21 dayé after receiving
the request, when the information will be available Ffor
examination or copying or when the reguest will be ctherwise
disposed of; or

{e) deny the request in whole or in part under

[section 14]) and inform the patient.
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(2) Upon regquest, the health care provider shall
provide an explanation of any code or abbreviation used in
the health care information. If a record of the particular
health care information requested is not maintained by the
health care provider in the reguested form, he 1s 0ot
required to create a new record or reformulate an existing
record to make the information available in the requested
form. The health care provider may charge a reasscnable fee,
not to exceed the health care provider's actual cost, for
providing the health care information and is not required to
permit examination or copying until the fee is paid.

NEW SECTION. Section 14. Denial of examination and
copying. (1) A health care provider may deny access to
health care information by a patient 1f the health care
provider reasonably concludes that:

{a) knowledge of the health care information would be
injurjous to the health of the patient;

{b} knowledge of the health care information could
reasonably be expected to lead to the patient's
identification of an individual who provided the information
in confidence and under circumstances in which
confidentiality was appropriate;

{¢) knowledge of the health care information could
reasonably be expected to cause danger to the life or safety

of any individual;
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{d} the health care information was compiled and is
used solely for litigation, quality assurance, peer review,
or administrative purposes; or

(E) THE HEALTH CARE PROVIDER OBTAINED THE INFORMATION

FROM A PERSON OTHER TEAN THE PATIENT; OR

te}y(F} access to the health care information is
otherwise prohibited by law.

{2) EXCEPT AS PROVIDED IN [SECTION 18], A HEALTH CARE

PROVIDER MAY DENY ACCESS TO HEALTH CARE INFORMATION BY A

PATIENT WHO IS A MINOR IF:

{(A) THE PATIENT IS COMMITTED TO A MENTAL HEALTH

FACILITY; OR
(B) THE PATIENT'S PARENTS OR GUARDIAN HAVE NOT

AUTHORIZED THE HEALTH CARE PROVIDER TO DISCLOSE THE

PATIENT'S HEALTH CARE INFORMATION.

€2¥(3) If a health care provider denies a request for
examination and copying under this section, the provider, to
the extent possible, shall segregate health care information
for which access has been denied under subsection (1) from
information for which access cannot be denied and permit the
patient to examine or copy the disclosable information.

+334{4) If a health care provider denies a patient's
request for examination and copying, in whole or in part,
under subsection (l)(a) or (l)(c), he shall permit

examination and copying of the record by another health care
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p:oviderr—-—se}ected———by-—them-patient7——uhc—~is——1ieensed;
certifieds;-or-otherwise-authorized-under—-the--taws—-of-——thias

state--te-treat WHO IS PROVIDING HEALTH CARE SERVICES TO the

patient for the same condition as the health care provider
denying the request. The health care provider denying the
request shall inform the patient of the patient's right to
select another health care provider under this subsection.

NEW SECTION. Section 15. Request for correction or
amendment . (1) For purposes of accuracy or completeness, a
patient may reguest in writing that a health care provider
correct or amend its record of the patient's health care
information tc which he has access under [section 13].

(2) As promptly as required under the circumstances
but no later than 10 days after receiving a request from a
patient to correct or amend its record of the patient's
health care information, the health care provider shall:

(a) make the requested correction or amendment and
inform the patient of the action and of the patient's right
to have the correction or amendment sent to previous
recipients of the health care information in question;

{b) inform the patient if the record no longer exists
or cannot be found;

(cy if the health care provider does not maintain the
record, inform the patient and provide him with the name and

address, if known, of the person who maintaing the record;
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(d) iE the record is in use or unusual circumstances
have delayed the handling of the correction or amendment
reguest, inform the patient and specify in writing the
earliest date, not later than 21 days after receiving the
request, when the correction or amendment will be made or
when the request will ctherwise be disposed of; or

(e} inform the patient in writing of the provider's
refusal to correct or amend the record as requested, the
reason for the refusal, and the patient’s right to =24d a
statement of disagreement and tc have that statement sert to
previous recipients of the disputed health care informatioen.

NEW SECTION. Section 16. Procedure for adding
correction, amendment, or statement of disagreement. {1) In
making a correction or amendment, the health care provider
shall:

{a) add the amending information as a part of the
health record; and

{b) mark the challenged entries as corrected or
amended entries and indicate the place in the record where
the corrected or amended information is located, in a manner
practicable under the circumstances.

(2) If the health care provider maintaining the record
of the patient's health care information refuses to make the
patient's proposed correction or amendment, the provider

shall:

-19- HB 752

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0752/03

(a) permit the patient to file as a part of the record
of his health care information a concise statement of the
correction or amendment requested and the reasons therefor;
and

(b} mark the challenged entry te indicate that the
patient claims the entry 1is inaccurate or incomplete and
indicate the place in the record where the statement of
disagreement is located, in a manner practicable under the
circumstances.

NEW SECTION. Section 17. Dissemination of corrected
or amended information or statement of disagreement. (1) A
health care provider, upon request of a patient, shall take
reasonable steps to provide copies of corrected or amended
information or of a statement of disagreement to all persons
designated by the patient and identified in the health care
information as having examined or received copies cf the
information sought to be corrected or amended.

{2) A health care provider may charge the patient a
reasonable fee, not exceeding the provider's actual cost,
for distributing corrected or amended information or the
statement of disagreement, unless the provider's error
necessitated the correction or amendment.

NEW SECTION. Section 1B. Content and dissemination of
notice. (1} A health care provider who provides health care

at a health care facility that the provider operates and who
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maintains a record of a patient's health care information
shall create a notice of information practices, in
substantially the following form:
NOTICE
"We keep a record of the health care services we
provide for you. You may ask us to see and copy that record.
You may alsc ask us to c¢orrect that record. We will not
disclose your record to others unless you direct us to do so
or unless the law authorizes or compels us to do so. You may

see your record or get more information about it at

"
.

(2) The health care provider shall post a copy of the
notice of information practices in a conspicuous place in
the health care facility and upon request provide patients
or progpective patients with a copy of the notice,

NEW SECTION. Section 19. Health care representatives.
(1) A person authorized to consent to health care for
another may exercise the rights of that person under
[sectiaons 1 through 25] to the extent necessary to
effectuate the terms or purposes of the grant of authority.
If the patient is a minor and is authorized under 41-1-402
to consent to health care without parental consent, only the
minor may exclusively exercise the rights of a patient under
{sections 1 through 251 as to information pertaining to

health care to which the minor lawfully consented,
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{2) A person authorized to act for a patient shall act
in good faith to represent the best interests of the
patient.

NEW SECTION. Section 20. Representative of deceased
patient. A personal representative of a deceased patient may
exercise all of the deceased patient's rights under
[sections 1 through 25]. If there is no personal
representative or upan discharge of the personal
representative, a deceased patient's rights under ({sections
1 through 25] may be exercised by persons who are authorized
by law to act for him.

NEW SECTION. Section 21. Duty to adopt security
safequards. A health care provider shall effect reasconable
safeguards for the security of all health care information
it maintains-

NEW SECTION. Section 22, Retention of record. A
health care provider shall maintain a record of existing
health care information for at least 1 vyear following
receipt of an authorization to disclose that health care
information under [section 6] and during the pendency of a
regquest for examination and copying under [section 13)] or a
requast for correction or amendment under [section 15]).

NEW SECTION. Section 23. Criminal penalty. t:3---A
perason—-who--purposely--discioses-heatth-care-information-in

viotation-of-{sections-i-through-25}-and-whe-knew-or——-ashonitd
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have--known--that--discitosure-~-is~-prehibited-ta-quitey-of-a
misdemeancr-and-upsn-convietisn-is-punishabie-by-a-fine-~not
execeeding-5187000-or-imprisonment-for-a-period-not-e¢xceeding
I-year;-or-both~

t23¥{l) A person who by means of bribery, theft, or
migrepresentation of identity, purpose of use, or
entitlement to the information examines or obtains, in
violation of [sections 1 through 257, health care
information maintained by a health care provider is 1ilty
of a misdemeanor and upon conviction is punishable by a fine
not exceeding $10,000 or impriscnment £for a period not
exceeding 1 year, or both.

t3%(2) A person who, knowing that a certificaticn
under (section 12(2)]) or a disclosure autherization under
{sections 6 and 7)1 is false, purposely presents the
certification or disclosure autheorization to a health care
provider is guilty of a misdemeancr and upon conviction is
punishable by a fine not exceeding $10,000 or imprisonment
for a period not exceeding 1 year, or both.

NEW SECTION. Section 24. Civil enforcement . The
attorney general or appropriate county attorney may maintain
a civil action to enforce [sections 1 through 25]. The court
may order any relief authorized by [section 25].

NEW SECTION. Section 25. Civil remedies. {1) A person

aggrieved by a violation of [sections 1 through 25] may
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maintain an action for relief as provided in this secticon.
{2) The court may order the health care provider or
other person to comply with [sections 1 through 25] and may
order any other appropriate relief.
{31) A health care provider who relies in good faith
upon a certification, pursuant to [section 12(2)], is not
liable for disclosures made in reliance on that

certification.

(4) NO DISCIPLINARY OR PUNITIVE ACTION MAY BE TAKEN

AGAINST A HEALTH CARE PROVIDER OR HIS EMPLOYEE OR AGENT WHO

BRINGS EVIDENCE OF A VIOLATION OF [SECTIONS 1 THROQUGH 23] TO

THE ATTENTION OF THE PATIENT OR AN APPROPRIATE AUTHORITY.

+43(5) In an action by a patient alleging that health
care information was improperly withheld under [sections 13
and 14), the burden of proof is on the health care provider
to establish that the information was properly withheld.

£53(6) If the court determines that there is a
violation of [sections 1 through 25], the aggrieved person
is entitled to recover damages for pecuniary losses
sustained as a result cof the viclation and, in addition, if
the violation results from willful or grossly negligent
conduct, the aggrieved person may recover not in excess of
$5,000, exclusive of any pecuniary loss.

t6¥(7) If a plaintiff prevails, the court may assess

reasonable attorney fees and all other expenses reasonably
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incurred in the litigation.

t7¥(8) An action under [sections 1 through 25) is
barred unless the action is commenced within 3 years after
the cause of action accrues.

Section 26. Section S0-5-106, MCA, is amended to read:

“50-5-106. Records and reports required of health care
facilities -~ confidentiality. Health care facilities shall
keep reccrds and make reports as required by the department.
Before February 1 of each year, every licensed health care
facility shall submit an annual report for the preceding
calendar year to the department. The report shall be on
forms and contain information specified by the department,
Information recejived by the department or board through
reports, inspections, or provisions of parts 1 and 2 may not
be disclosed in a way which would identify patients. A
department employee who discleoses information which would
identify a patient shall be dismissed from employment and

subject to the provisions of 45-7-401 and [section 23],

unless the disclosure was authorized in writing by the

patient, his guardian, or his agent in accordance with

[sections 1 through 25]. Information and statistical reports

from health care facilities which are considered necessary
by the department for health planning and resource
development activities will be made available to the public

and the health planning agencies within the state.”
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Section 27. Section 50-15-704, MCA, is amended to
read:

"50-15-704. Confidentiality. Information received by
the department pursuant to this part may not be released
unliess:

(L) it is in statistical, necnidentifiable form:

(2) the provisions of 58-16-33* [sections 1 through

25] are satisfied:;

(3) the release or transfer is to a person or
organization that is qualified to perform data processing or
data analysis and that has safeguards against unauthorized
disclosure of that infaormation; or

{4) the release or transfer is to a central tumor
registry of ancther state and is of information concerning a

person who is residing in that state."

SECTION 28. SECTION 53-21-166, MCA, I8 AMENDED TO

READ:
"53-21-166., Records to be confidential -- excepticens.
All information obtained and records prepared in the course
of providing any services under this part toc individuals
under any provision of this part shall be confidential and
privileged matter. BSuaeh Except as provided in {secticns 1

through 25), informaticn and records may be disclosed only:

(1) in communications between qualified prefessionatl

persoms PROFESSIONALS in the oprovision of services or
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appropriate referrals;

(2) when the recipient of services designates persons
to whom information or records may be released, provided
that if a recipient of services is a ward and his guardian
or conservator designates in writing persons to whom records
or information may be disclosed, such designation shall be
valid in 1lieu of the designation by the recipient; except
that nothing in this section shall be construed to compel a
physician, psychclogist, social worker, nurse, attor: y, or
other professional person to reveal information which has
been given to him in confidence by members of a patient's
family;

(3} to the egtent necessary to make claims on behalf
of a recipient of aid, insurance, or medical assistance to
which he may be entitled;

{4) for research if the department has promulgated
rules for the conduct of research; such rules shall include
but not be limited to the requirement that all researchers
must sign an cath of confidentiality;

(5) to the courts as necessary to the administration
of justice;

{(6) to persons authorized by an order of court, after
notice and opportunity for hearing to the person to whom the
record or information pertains and the custodian of the

record or information pursuant to the rules of civil

=27 HB 752

[

~ oW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0752/03

procedure;

(7) to members of the mental disabilities board of
visitors or their agents when necessary to perform their
functions as set out in 53-21-104."

Section 29. Section 53-24-306, MCA, is amended to
read:

"53-24-306. Records of chemically dependent persons,
intoxicated persons, and family members. {1) The
registration and other records of treatment facilities shall
remain confidential and are privileged to the patient.

{2) VNotwithstanding subsection (1), the department may

make avallable in accordance with (sections 1 through 25]

information from patients' records for purposes of research
into the causes and treatment of chemical dependency.
Information under this subsection shall not be published in
a way that discloses patients' names or other ideatifying
information."

NEW SECTION. Section 30. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part reémain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 31. Repealer. Sections 50-16-301

through 50-16-309 and 50-16-311 through 50-16-314, MCA, are
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1 repealed.

-End~
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