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A BILL FOR AN ACT ENTITLED: 

ACT; AND PROVIDING AN APPLICABILITY DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. This chapter shall be known 

and may be cited as the ••Montana Close Corporation Act". 

Section 2. Application of Montana Business Corporation 

Act and Montana Professional Corporation Act. ( 1) The 

Montana Business Corporation Act applies to statutory close 

corporations to the extent not inconsistent with the 

provisions of this chapter. 

(2) This chapter applies to a professional corporation 

organized under the Montana Professional Corporation Act 

whose articles of incorporation contain the statement 

required by (section 3] except insofar as the Montana 

Professional Corporation Act contains inconsistent 

provisions. 

(3) This chapter does not repeal or modify any statute 

or rule of law that applies to a corporation that is 

organized under the Montana Business Corporation Act or the 

Montana Professional Corporation Act and that does not ~l~ct 

to become a statutory close corporation under [section 3). 
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Section 3. Definition and election of statutory close 

corporation status. (1) A statutory close corporation is a 

corporation whose articles of incorporation contain a 

statement that the corporation is a statutory close 

corporation. 

(2} A corporation having 50 or fewer shareholders may 

become a statutory close corporation by amending its 

articles of incorporation to include the statement required 

by subsection (1). The amendment must be approved by the 

holders of at least two-thirds of the votes of each class or 

series of shares of the corporation, voting as separate 

voting groups, whether or not otherwise entitled to vote on 

amendments. If the amendment is adopted, a shareholder who 

voted against the amendment is entitled to assert 

dissenters• rights under 35-1-810 and 35-l-812. 

Section 4. Notice of statutory close corporation 

status on issued shares. (1) The following statement must 

appear conspicuously on each share certificate issued by a 

statutory close corporation: 

The rights of shareholders in a statutory close 

corporation may differ materially from the rights of 

shareholders in other corporations. Copies of the articles 

of incorporation and bylaws, shareholders' agreements, and 

other documents, any of which may restrict transfers and 

affect voting and other rights, may be obtained by a 

-2- INTRODUCED BILL 
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shareholder on written request to the corporation. 

(2) Within a reasonable time after the issuance or 

transfer of uncertificated shares, the corporation shall 

send to the shareholders a written notice containing the 

information required by subsection (1). 

(3) The notice required by this section satisfies all 

requirements of this chapter and of 35-1-617 that notice of 

share transfer restrictions be given. 

(4) A person claiming an interest in shares of a 

statutory close corporation that has complied with the 

notice requirement of this section is bound by the documents 

referred to in the notice. A person claiming an interest in 

shares of a statutory close corporation that has not 

complied with the notice requirement of this section is 

bound by any documents of which he or a person through whom 

he claims has knowledge or notice. 

(5) A corporation shall provide to any· shareholder 

upon his written request and without charge copies of 

provisions that restrict transfer or affect voting or 

rights of shareholders appearing in articles 

incorporation, bylaws, or shareholders' or voting 

agreements filed with the corporation. 

other 

of 

trust 

Section 5. Share transfer prohibition. {1) An interest 

in shares of a statutory close corporation may not be 

voluntarily or involuntarily transferred, by operation of 
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law or otherwise, except to the extent permitted by the 

articles of incorporation or under [section 6]. 

12} Except to the extent the articles of incorporation 

provide otherwise, this section does not apply to a 

transfer: 

(a) to the corporation or to any other holder of the 

same class or series of shares; 

{b) to members of the shareholder's immediate family 

or to a trust, all of whose beneficiaries are members of the 

shareholder's inun •. diate family, which inunediate family 

consists 

including 

of his 

adopted 

spouse, parents, lineal descendants 

children and stepchildren and the spouse 

of any lineal descendant, and brothers and sisters; 

(c) that has been approved in writing by all of the 

holders of the corporation's shares having general voting 

rights; 

(d) to an executor or administrator upon the death of 

a shareholder or to a trustee or receiver as the result of a 

bankruptcy, insolvency, dissolution, or similar proceeding 

brought by or against a shareholder; 

(e) by merger or share exchange under Title 35, 

chapter 1, part 

other shares of 

corporation; 

8, or an exchange of existing shares for 

a different class or series in the 

If} by a pledge as collateral for a loan that does not 

-4-
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grant the pledgee any voting rights possessed by the 

pledgor; and 

(g) made after termination of the corporation's status 

as a statutory close corporation. 

Section 6. Share transfer after first refusal by 

corporation. (1) 

statutory close 

A person desiring to transfer shares of a 

corporation subject to the transfer 

prohibition of (section 5] must first offer them to the 

corporation by obtaining an offer to purchase the shares for 

cash from a third person who is eligible to purchase the 

shares under subsection (2). The offer by the third person 

must be in writing and state the offeror's name and address, 

the number and class or series of shares offered, the 

offering price per share, and the other terms of the offer. 

(2) A third person is eligible to purchase the shares 

if: 

{a) he is eligible to become a qualified shareholder 

under any federal or state tax statute the 

adopted and he agrees in writing not 

qualification without the approval of 

shareholders; and 

corporation has 

to terminate his 

the remaining 

(b) his purchase of the shares will not impose a 

personal holding company tax or similar federal or state 

penalty tax on the corporation. 

(3) The person desiring to transfer shares shall 
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deliver the offer to the corporation and by doing so offers 

to sell the shares to the corporation on the terms of the 

offer. Within 20 days after the corporation receives the 

offer, the corporation shall call a special shareholders' 

meeting, to be held not more than 40 days after the call, to 

decide whether the corporation should purchase all, but not 

less than all, of the offered shares. The offer must be 

approved by the affirmative vote of the holders of a 

majority of votes entitled to be cast at the meeting, 

excluding votes in respect of the shares covered by the 

offer. 

(4) The corporation must deliver to the offering 

shareholder written notice of acceptance within 75 days 

after receiving the offer or the offer is rejected. If the 

corporation makes a counteroffer, the shareholder must 

deliver to the corporation written notice of acceptanc~ 

within 15 days after receiving the counteroffer or the 

counteroffer is rejected. If the corporation accepts the 

original offer or the shareholder accepts the corporation's 

counteroffer, the shareholder shall deliver to the 

corporation duly endorsed certificates for the shares, or 

instruct the corporation in writing to transfer the shares 

if uncertificated, within 20 days after the effective date 

of the notice of 

specifically enforce 

acceptance. The corporation may 

the shareholder's delivery or 
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instruction obligation under this subsection. 

(5) A corporation accepting an offer to purchase 

shares under this section may allocate some or all of the 

shares to one or more of its shareholders or to other 

persons if all the shareholders voting in favor of the 

purchase approve the allocation. However, if the corporation 

has more than one class or series of shares, the remaining 

holders of the class or series of shares being purchased are 

entitled to a first option to purchase the shares not 

purchased by the corporation in proportion to their 

shareholdings or in some other proportion agreed to by all 

the shareholders participating in the purchase. 

(6) If an offer to purchase shares under this section 

is rejected, the offering shareholder, for a period of 120 

days after the corporation received his offer, is entitled 

to transfer to the third-person offeror all but not less 

than all of the offered shares in accordance with the terms 

of his offer to the corporation. 

Section 7. Attempted share transfer in breach of 

prohibition. (l) An attempt to transfer shares in a 

statutory close corporation in violation of a prohibition 

against transfer binding on the transferee is ineffective. 

(2) An attempt to transfer shares in a statutory close 

corporation in violation of a prohibition against transfer 

that is not binding on the transferee, either because the 
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notice required by [section 4] was not given or because the 

prohibition is held unenforceable by a court, gives the 

corporation an option to purchase the shares from the 

transferee for the same price and on the same terms that he 

purchased them. To exercise its option, the corporation must 

give the transferee written notice within 30 days after they 

are presented for registration in the transferee's name. 

The corporation may specifically enforce the transferee's 

sale obligation upon ~~xercise of its purchase option. 

Section 8. Con,~ulsory purchase of shares after death 

of shareholder. (l) This section and (sections 9 through ll] 

apply to a statutory close corporation only if so provided 

in its articles of incorporation. If these sections apply, 

the executor or administrator of the estate of a deceased 

shareholder may require the corporation to purchase or cause 

to be purchased all but not less than all of the decedent's 

shares or to be dissolved. 

(2) The provisions of (sections 9 through 11) may be 

modified only if the modification is set forth or referred 

to in the articles of incorporation. 

(3) An amendment to the articles of incorporation to 

provide for application of [sections 9 through 11], or to 

modify or delete the provisions of these sections, must be 

approved by the holders of at least two-thirds of the votes 

of each class or series of shares of the statutory close 
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corporation, voting as separate voting groups, whether or 

not otherwise entitled to vote on amendments. If the 

corporation has no shareholders when the amendment is 

proposed, it must be approved by at least two-thirds of the 

subscribers for shares, if any, or if none, by all of the 

incorporators. 

(4) A shareholder who votes against an amendment to 

modify or delete the provisions of [sections 9 through 11] 

is entitled to dissenters' rights under 35-1-610 and 

35-l-812 if the amendment upon adoption terminates or 

substantially alters his existing 

sections to have his shares purchased. 

(5) A shareholder may waive his 

rights under these 

and his estate's 

rights under [sections 9 through 11] by a signed writing. 

( 6) [Sect ions 

agreement providing 

9 through 11] do not prohibit any other 

for the purchase of shares upon a 

shareholder's death, nor do they prevent a shareholder from 

enforcing any remedy he has independently of [sections 9 

through 11]. 

Section 9. Exercise of compulsory purchase right. (1) 

A person entiXled and desiring to exercise the compulsory 

purchase right described in [section 8] shall deliver a 

written notice to the corporation, within 120 days after the 

death of the shareholder, describing the number and class or 

series of shares beneficially owned by the decedent and 
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requesting that the corporation offer to purchase the 

shares. 

(2) Within 20 days after the effective date of the 

notice, the corporation shall call a special shareholders' 

meeting, to be held not more than 40 days after the call, to 

decide whether the corporation should offer to purchase the 

shares. A purchase offer must be approved by the affirmative 

vote of the holders of a majority of votes entitled to be 

cast at the meeting, excluding votes in res·pect of the 

shares covered by the notice. 

(3) The corporation shall deliver a purchase offer to 

the person requesting it within 75 days after the effective 

date of the request notice. A purchase offer must be 

accompanied by the corporation's balance sheet as of the end 

of a fiscal year ending not more than 16 months before the 

effective date of the request notice, an income statement 

for that year, a statement of changes in shareholders' 

equity for that year, and the latest available interim 

financial statements, if any. The person must accept the 

purchase offer in writing within 15 days after receiving it 

or the offer is rejected. 

(4) A corporation agreeing to purchase shares under 

this section may allocate some or all of the shares to one 

or more of its shareholders or to other persons it all the 

shareholders voting in favor of the purchase offer approve 

-10-
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the allocation. However, if the corporation has more than 

one class or series of shares, the remaining holders of the 

class or series of shares being purchased are entitled to a 

first option to purchase the shares not purchased by the 

corporation in proportion to their shareholdings or in some 

other proportion agreed to by all the shareholders 

participating in the purchase. 

(5) If price and other terms of a compulsory purchase 

of shares are fixed or are to be determined by the articles 

of incorporation, bylaws, or a written agreement, the price 

and terms so fixed or determined govern the compulsory 

purchase unless the purchaser defaults, in which event the 

buyer is entitled to commence a proceeding for dissolution 

under [section 10]. 

Section 10. Court action to compel purchase. (1) (a) 

If an offer to purchase shares made under (section 9] is 

rejected or it no offer is made, the person exercising the 

compulsory purchase right may commence a proceeding against 

the corporation to compel the purchase in the district court 

of the county where the corporation's principal office is 

located, or if there is no principal office in this state, 

its registered office. 

(b) The corporation at its expense shall notify in 

writing all of its shareholders, and any other person the 

court directs, of the commencement of the proceeding. 
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(c) The jurisdiction of the court in which the 

proceeding is commenced under this subsection is plenary and 

exclusive. 

(2) (a) The court shall determine the fair value of 

the.shares subject to compulsory purchase in accordance with 

the standards set forth in [section 24] together with terms 

for the purchase. 

{b) Upon making these determinations, the court shall 

order the corporatio:l to purchase or cause the purchase of 

the shares or em~Jwer the person exercising the compulsory 

purchase right to have the corporation dissolved. 

(3) After the purchase order is entered, the 

corporation may petition the court to modify the terms of 

pur'chase and the court may do so if it finds that changes in 

the financial or legal ability of the corporation or other 

purchaser to complete the purchase justify a modification. 

(4) If the corporation or other purchaser does not 

make a payment required by the court's order within 30 days 

of its due date, the seller may petition the court to 

dissolve the corporation and, absent a showing of good cause 

for not making the payment, the court shall do so. 

(5) A person making a payment to prevent or cure a 

default by the corporation or other purchaser is entitled to 

recover the payment from the defaulter. 

Section 11. Court costs and other expenses. (1) The 

-12-
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court in a proceeding commenced under [section 10] shall 

determine the total costs of the proceeding, including the 

reasonable compensation and expenses of appraisers appointed 

by the court and of counsel and experts employed by the 

parties. Except as provided in subsection (2), the court 

shall assess these costs equally against the corporation and 

the party exercising the compulsory purchase right. 

(2) The court may assess all or a portion of the total 

costs of the proceeding: 

(a) against the person exercising the compulsory 

purchase right if the court finds that the fair value of the 

shares does not substantially exceed the corporation's last 

purchase offer made before commencement of the proceeding 

and that the person's failure to accept the offer was 

arbitrary, vexatious, or otherwise not in good faith; or 

(b) against the corporation if the court finds that 

the fair value of the shares substantially exceeds the 

corporation's last sale offer made before commencement of 

the proceeding and that the offer was arbitrary, vexatious, 

or otherwise not made in good faith. 

Section 12. Shareholder agreements. (1) All the 

shareholders of a statutory close corporation may agree in 

writing to regulate the exercise of the corporate powers and 

the management of the business and affairs of the 

corporation or the relationship among the shareholders of 
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authorized by this section is 

(a) it eliminates a board of directors: 

(b) it restricts the discretion or powers of the board 

or authorizes director proxies or weighted voting rights: 

(c) its effect is to treat the corporation as a 

partnership; or 

(d) it creates a relationship among the shareholders 

or between the shareholders and the corporation that would 

otherwise be appropriate only among partners. 

(3) If the corporation has a board of directors, an 

agreement authorized by this section restricting the 

discretion or powers of the board relieves directors of 

liability imposed by law and imposes that liability on each 

person in whom the board's discretion or power is vested to 

the extent that the discretion or powers of the board of 

directors are governed by the agreement. 

(4) A provision eliminating a board of directors in an 

agreement authorized by this section is not effective unless 

the articles of incorporation contain a statement to that 

effect as required by [section 13]. 

(5) A provision entitling one or more shareholders to 

dissolve the corporation under [section 21] is effective 

only if a statement of this right is contained in the 

-14-
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articles of incorporation. 

(6) To amend an agreement authorized by this section, 

all the shareholders shall approve the amendment in writing 

unless the agreement provides otherwise. 

(7) Subscribers for shares may act as shareholders 

with respect to an agreement authorized by this section if 

shares are not issued when the agreement was made. 

(8) This section does not prohibit any other agreement 

between or among shareholders in a statutory close 

corporation. 

Section 13. Elimination of board of directors. ( l) A 

statutory close corporation may operate without a board of 

directors if its articles of incorporation contain a 

statement to that effect. 

(2) An amendment to articles of incorpo~ation 

eliminating a board of directors must be approved by all the 

shareholders of the co~poration whether or not otherwise 

entitled to vote on amendments, or if no shares have been 

issued, by all the subsc~ibers for shares, if any, or if 

there are no subscribers, by all the incorporators. 

(3) While a corporation is operating without a board 

of directors as authorized by subsection {1): 

(a) all co~porate powers must be exercised by o~ under 

the authority of and the busihess and affairs of the 

corporation managed under the direction of the shareholders: 
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(b) unless 

othe~wise: 

the articles of incorporation provide 

(i) action requiring director approval or both 

director and shareholder approval is authorized if approved 

by the shareholders; and 

(ii) action requiring a majority or greater percentage 

vote of the board of directors is authorized if approved by 

the majority or greater percentage of the votes of 

shareholders entitled to vote on the action: 

(c) a shareho~der is not liable for his act or 

omission, even though a director would be, unless the 

shareholder was entitled to vote on the action; 

(d) a requirement by a state or the United States that 

a document delivered for filing contain a statement that 

specified action has been taken by the board of directors is 

satisfied by a statement that the corporation is a statutory 

close corporation without a board of directors and that the 

action was approved by the shareholde~s; and 

(e) the shareholders may by resolution appoint one or 

more shareholders to sign documents as "designated 

directors". 

(4) An amendment to articles of incorporation deleting 

the statement eliminating a board of directors must be 

approved by the holders of at least two-thirds of the votes 

of each class or series of shares of the corporation, voting 

-16-
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as separate voting groups, whether or not otherwise entitled 

to vote on amendments. The amendment must also specify the 

number, names, and addresses of the corporation's directors 

or describe who will perform the duties of a board under 

35-1-401 or 35-1-515. 

Section 14. Bylaws. (1) A statutory close corporation 

need not adopt bylaws if provisions required by law to be 

contained in bylaws are contained in either the articles of 

incorporation or a shareholder agreement authorized by 

[section 12]. 

(2) If a corporation does not have bylaws when its 

statutory close corporation status terminates under [section 

19], the corporation shall immediately adopt bylaws under 

35-1-214. 

Section 15. Annual meeting. (1) The annual meeting 

date for a statutory close corporation is the first business 

day after May 31 unless its articles of incorporation, 

bylaws, or a shareholder agreement authorized by [section 

12) fixes a different date. 

(2) A statutory close corporation need not hold an 

annual meeting unless one or more shareholders deliver 

written notice to the corporation requesting a meeting at 

least 30 days before the meeting date determined under 

subsection (1). 

Section 16. Execution of documents in more than one 
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capacity. 

individual 

Notwithstanding 

who holds more 

any law to the contrary, an 

than one office in a statutory 

close corporation may execute, acknowledge, or verify in 

more than one capacity any document required to be executed, 

acknowledged, or verified by the holders of two or more 

offices. 

Section 17. Limited liability. The failure of a 

statutory close corporation to observe the usual corporate 

formalities or requirements relating to the exercise of its 

corporate powers or management of its business and affairs 

is not a ground for imposing personal liability on the 

shareholders for liabilities of the corporation. 

Section 18. Merger -- share exchange 

assets. (1) A plan of merger or share exchange: 

sale of 

(a} that if effected would terminate statutory close 

corporation status must be approved by the holders of at 

least two-thirds of the votes of each class or series of 

shares of the statutory close corporationr voting as 

separate voting groupsr whether or not the holders are 

otherwise entitled to vote on the plan; and 

(b) that if effected would create the surviving 

corporation as a statutory close corporation must be 

approved by the holders of at least two-thirds of the votes 

of each class or ser1es of shares of the surviving 

corporation, voting as separate voting groups, whether or 
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not the holders are otherwise entitled to vote on the plan. 

(2) A saler lease, exchange, or other disposition of 

all or substantially all of the property of a statutory 

close corporation, with or without the good will, if not 

made in the usual and regular course of business, must be 

approved by the holders of at least two-thirds of the votes 

of each class or series of shares of the corporation, voting 

as separate voting groups, whether or not the holders are 

otherwise entitled to vote on the transaction. 

Section 19. Termination of statutory close corporation 

status. (lJ A statutory close corporation may terminate its 

statutory close corporation status by amending its articles 

of incorporation to delete the statement that it is a 

statutory close corporation. If the statutory close 

corporation has elected to operate without a board of 

directors under [section 13}, the amendment must either 

comply with 35-1-401 or 35-1-515 or delete the statement 

dispensing with the board of directors from its articles of 

incorporation. 

(2) An amendment terminating statutory close 

corporation status must be approved by the holders of at 

least two-thirds of the votes of each class or series of 

shares of the corporationr voting as separate voting groups, 

whether or nat the holders are otherwise entitled to vote on 

amendments. 
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(3) If an amendment to terminate statutory close 

corporation status is adopted, each shareholder who voted 

against the amendment is entitled to assert dissenters' 

rights under 35-1-810 and 35-1-812. 

Section 20. Effect of termination of statutory close 

corporation status. (1) A corporation that terminates its 

status as a statutory close corporation is thereafter 

subject to all provisions of the Montana Business 

Corporation Act or if incorporated under the Montana 

Professional Corporltion Act, to all provisions of that act. 

(2) Termination of statutory close corporation status 

does not affect any right of a shareholder or of the 

corporation under an agreement or the articles of 

incorporation unless this chapter, the Montana Business 

Corporation Act, or another law of this state invalidates 

the right. 

Section 21. 

corporation. (1) 

statutory close 

shareholders, or 

Shareholder 

The articles 

corporation may 

the holders of 

option to 

of incorporation 

dissolve 

of a 

authorize one or more 

a specified number or 

percentage of shares of any class or series, to dissolve the 

corporation at will or upon the occurrence of a specified 

event or contingency. The shareholder or shareholders 

exercising this authority shall give written notice of the 

intent to dissolve to all the other sha~eholders. Thirty-one 
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days after the effective date of the notice, the corporation 

shall begin to wind up and liquidate its business and 

affairs and file articles of dissolution under 35-1-911 and 

35-1-912. 

{2) Unless the articles of incorporation provide 

otherwise, an amendment to the articles of incorporation to 

add, change, or delete the authority to dissolve described 

in subsection (1) must be approved by the holders of all the 

outstanding shares whether or not otherwise entitled to vote 

on amendments, or if no shares have been issued, by all the 

subscribers for shares, if any, or if there are no 

subscribers, by all the incorporators. 

Section 22. Court action to protect shareholders. (l) 

Subject to satisfying the conditions of subsections (3) and 

(4), a shareholder of a statutory close corporation may 

petition the district court for any of the relief 

in [sections 23 through 25] if: 

(a) the directors or those in control 

described 

of the 

corporation have acted, are acting, or will act in a manner 

that is illegal, oppressive, fraudulent, or unfairly 

prejudicial to the petitioner, whether in his capacity as 

shareholder, director, or officer of the corporation; 

lb) the directors or those in control of the 

corporation are deadlocked in the management of the 

corporation•s affairs, the shareholders are unable to break 
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the deadlock, and the corporation is suffe~ing or will 

suffer irreparable injury or the business and affairs of the 

corporation can no longer be conducted to the advantage of 

the shareholders generally because of the deadlock: or 

(C) there exists one or more grounds for judicial 

dissolution of the corporation under 35-1-921. 

(2) A shareholder shall commence a proceeding under 

subsection (1} in the district court of the county where the 

corporation's principal office is located, or if there is no 

principal office in this state, its registered office. The 

jurisdiction of the court in which the proceeding is 

commenced is plenary and exclusive. 

(3) If a shareholder has agreed in writing to pursue a 

nonjudicial remedy to resolve disputed matters, he may not 

commence a proceeding under this section with respect to the 

matters until he has exhausted the nonjudicial remedy. 

(4) If a shareholder has dissenters• rights under this 

chapter or 35-1-810 and 35-1-812 with respect to proposed 

corporate actions, he must commence a proceeding under this 

section before he is required to give notice of his intent 

to demand payment under 35-1-812 or to demand payment under 

JS-1-810, or the proceeding is barred. 

(5) Except as provided in subsections (3} and (4), a 

shareholder's right to commence a proceeding under this 

section and the remedies available under [sections 23 

-22-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

LC 0669/01 

through 25] are in addition to any other right or remedy he 

may have. 

Section 23. Ordinary relief. (1) If the court finds 

that one or more of the grounds for relief described in 

[section 22(1)1 exist, it may order one or more of the 

following types of relief: 

(a) the performance, prohibition, alteration, or 

setting aside of any action of the corporation or of its 

shareholders, directors, or officers of or any other party 

to the proceeding; 

(b) the cancellation or alteration of any provision in 

the corporation's articles of incorporation or bylaws; 

( c J the 

officer; 

removal from office of any director or 

(d) the appointment of any individual as a director or 

officer; 

(e) an accounting with respect to any matter in 

dispute; 

(f) the appointment of a custodian to manage the 

business and affairs of the corporation; 

(g) the appointment of a provisional director who has 

all the rights, powers, and duties of a duly elected 

director to serve for the term and under the conditions 

prescribed by the court; 

(h) the payment of dividends; 

-23-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0669/01 

(i) the award of damages to any aggrieved party. 

(2) If the court finds that a party to the proceeding 

acted arbitrarily, vexatiously, or otherwise not in good 

faith, it may award one or more other parties their 

reasonable expenses, including counsel fees and the expenses 

of appraisers or other experts, incurred in the proceeding. 

Section 24. Extraordinary relief share purchase. 

[l} If the court finds that the ordinary relief described in 

{section 23{1}} is or would be inadequate or inappropriate, 

it may order the ~orporation dissolved under [section 25] 

unless the corporacion or one or more of its shareholders 

purchases all the shares of the shareholder for their fair 

value and on terms determined under subsection (2}. 

(2) If the court orders a share purchase, it shall: 

(a) determine the fair value of the shares, 

considering among other relevant evidence: 

(i) the going concern value of the corporation; 

(ii) any agreement among some or all of the 

shareholders fixing the price or specifying a formula for 

determining share value for any purpose; 

(iii) the recommendations of appraisers, if any, 

appointed by the court; and 

(iv) any legal constraints on the corporation's ability 

to purchase the shares; 

(b) specify the terms of the purchase, including if 
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appropriate: 

(i) terms for installment payments; 

(ii) subordination of the purchase obligation to the 

rights of the corporation's other creditors; 

(iii) security for a deferred purchase price: and 

(iv) a covenant not to compete or other restriction on 

the seller; 

(c) require the seller to deliver all his shares to 

the purchaser upon receipt of the purchase price or the 

first installment of the purchase price; 

(d) provide that after the seller delivers his shares 

he has no further claim against the corporation, its 

directors, officers, or shareholders, other than a claim to 

any unpaid balance of the purchase price and a claim under 

any agreement with the corporation or the remaining 

shareholders that is not terminated by the court; and 

(e) provide that if the purchase is not completed in 

accordance with the specified terms, the corporation is to 

be dissolved under (section 25]. 

(3) After the purchase order is entered, any party may 

petition the court to modify the terms of the 

the court may do so if it finds that 

purchase and 

changes in the 

financial or legal ability of the corporation or other 

purchaser to comp.lete the purchase justify a modification. 

{4) If the corporation is dissolved because the share 
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purchase was not completed in accordance with the court's 

order, the selling shareholder has the same rights and 

priorities in the corporation's assets as if the sale had 

not been ordered. 

Section 25. Extraordinary relief dissolution. ( 1) 

The court may dissolve the corporation if it finds: 

(a) one or more grounds for judicial dissolution under 

35-1-921; or 

(b) all other relief ordered by the court under 

(section 23 or section 24] has failed to resolve the matters 

in dispute. 

( 2) In determining whether to dissolve the 

corporation, the court shall consider among other relevant 

evidence the financial condition of the corporation but may 

not refuse to dissolve solely because the corporation has 

accumulated earnings or current operating profits. 

Section 26. Codification instruction. Sections 1 

through 25 are intended to be codified as an integral part 

of Title 35, and the provisions of Title 35 apply to 

sections 1 through 25. 

Section 27. Saving 

rights and duties that 

clause. 

matured, 

This act does not affect 

penalties that were 

incurred, or proceedings that were begun before the 

effective date of this act. 

Section 28. Severability. If a part of this act is 
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1 invalid, all valid parts that are severable from the invalid 

2 part remain in effect. If a part of this act is invalid in 

3 one or more of its applications, the part remains in effect 

4 in all valid applications that are severabie from the 

5 invalid applications. 

6 Section 29. Applicability. This act applies to all 

7 corporations electing statutory close corporation status 

8 under this act on and after the effective date of this act. 

-End-
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RE-REFFERED AND 

APPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 720 

INTRODUCED BY SPAETH, ADDY, MAZUREK, CRIPPEN, 

MANUEL, MARKS, BRADLEY, COBB, RAMIREZ 

A BILL FOR AN ACT ENTITLED: "THE MONTANA CLOSE CORPORA'riON 

ACT; AND PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. This chapter shall be known 

and may be cited as the "Montana Close Corporation Act 11
• 

Section 2. Application of Montana Business Corporation 

Act and Montana Professional Corporation Act. (1) The 

Montana Business Corporation Act applies to statutory close 

corporations to the extent not inconsistent with the 

provisions of this chapter. 

(2) This chapter applies to a professional corporation 

organized under the Montana Professional Corporation Act 

whose articles of incorporation contain the statement 

required by (section 31 except insofar as the Montana 

Professional Corporation Act contains inconsistent 

provisions. 

(3) This chapter does not repeal or modify any statute 

or rule of law that applies to a corporation that is 

organized under the Montana Business Corporation Act or the 

Montana Professional Corporation Act and that does not elect 
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to become a statutory close corporation under [section 3]. 

Section 3. Definition and election of statutory close 

corporation status. (1) A statutory close corporation is a 

corporation whose articles of incorporation contain a 

statement that the corporation is a statutory close 

corporation. 

(2) A corporation having 59 ~~ or fewer shareholders 

may become a statutory close corporation by amending its 

articles of incorporation to include the statement required 

by subsection (1). The amendment must be approved by the 

holders of at least two~thirds of the votes of each class or 

series of shares of the corporation, voting as separate 

voting groups, whether or not otherwise entitled to vote on 

amendments. If the amendment is adopted, a shareholder who 

voted against the amendment is entitled to assert 

dissenters' rights under 35~1~810 and 3S~l~812. 

Section 4. Notice of statutory close corporation 

status on issued shares. (1) The following statement rnt1st 

appear conspicuously on each share certificate issued by a 

statutory close corporation: 

The rights of shareholders in a statutory close 

corporation may differ materially from the rights of 

shareholders in other corporations. Copies of the articles 

of incorporation and bylaws, shareholders' agreements, and 

other documents, any of which may restrict transfers and 

-2- HB 720 
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affect voting and other rights, may be obtained by a 

shareholder on written request to the corporation. 

{2) Within a reasonable time after the issuance or 

transfer of uncertificated shares, the corporation shall 

send to the shareholders a written notice containing the 

information required by subsection {1). 

(3) The notice required by this section satisfies all 

requirements of this chapter and of 35-1-617 that notice of 

share transfer restrictions be given. 

{4) A person claiming an interest in shares of a 

statutory close corporation that l1as complied with the 

notice requirement of this section is bound by the documents 

referred tu in the notice. A person claiming an interest in 

shares of a statutory close corpofdtion that has not 

complied with the notice requirem~nt of this section is 

bound by any documents of which he or a person through whom 

he claims has knowledge or notice. 

(~) A corporation shall provide to any shareholder 

upon his written request and without charge copies of 

provisions that restrict transfer or affect voting or other 

rights of shareholders appearing in articles of 

incorporation, bylaws, or shareholders' or voting trust 

agre~ments filed with the corporation. 

Section 5. Share transfer prohibition. (1} An interest 

in shares of a statutory close corporation may not be 
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voluntarily or involuntarily transferred, by operation of 

law or otherwise, except to the extent permitted by the 

articles of incorporation or under [section G]. 

(2) Except to the extent the articles of incorporation 

provide otherwise, this ~ection does not apply to a 

transfer: 

(a) lo 

same class or 

the corporation or to any other holder of the 

series of shares; 

(b) to members of the shareholder's lmm~diate LJ.mily 

or to a trust, all (Jf whose beneficiaries are members of the 

shareholder's in .• ediate 

consists of hi spouse, 

family, which immediate tamily 

parenls, lineal descendants 

including adopted childrer1 and stepchildren and the spouse 

of any lineal de~cendant, and brothers and Sisters; 

{c) that has been approved in writing by all of the 

holders of the corporation's shares havirtg general voting 

rights; 

(d) to an executor or adminisltdtor upon the dealtl of 

a shareholder or to a trustee or receiver as the reslllt of d 

bar1kruptcy, insolvency, dissolution, or similar proceeding 

brought by or against a shareholder; 

(e) by merger or sl1are ex~hange under Title 35, 

chapter 1' part 8, or an exchar1ge of existing shares for 

other shares of a different class or ser1es 

corporation; 
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(f) by a pledge as collateral for a loan that does not 

grant the pledgee any voting rights possessed by the 

pledgor; and 

(g) made after termination of the corporation's status 

as a statutory close corporation. 

Section 6. Share transfer after first refusal by 

corporation. (1) 

statutory close 

prohibition of 

A person desiring to transfer shares of a 

corporation subject to the transfer 

[section 5] must first offer them to the 

corporation by obtaining an offer to purchase the shares for 

cash from a third person who is eligible to purchase the 

shares under subsection (2). The offer by the third person 

must be in writing and state the offeror's name and address, 

the number and class or series of shares offered, the 

offering price per share, and the other terms of the offer. 

(2) A third person is eligible to purchase the shares 

if: 

{a) he is eligible to become a qualified shareholder 

under any federal or state tax statute the 

adopted and he agrees in writing not 

qualification without the approval of 

shareholders; and 

(b) his purchase of the 

personal holding company tax or 

penalty tax on the corporation. 
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(3) The person desiring to transfer shares shall 

deliver the offer to the corporation and by doing so offers 

to sell the shares to the corporation on the terms of the 

offer. Within 20 days after the corporatio11 receives the 

offer, the corporation shall call a special shareholders' 

meeting, to be held not more than 40 days after the call, to 

decide whether the corporation should purchdse all, but not 

less than all, of the offered sharPs. The offer must be 

approved by the affirmative vote uf the holders of a 

majority of votes entitled to be cast at the meeting, 

excluding votes in respect of 

offer. 

lhe shares covered by the 

(4) The corporation must deliver to the offering 

shareholder written notice of dcceplance within 75 days 

after receiving 

corporation makes 

deliver to the 

the offer or the offer is rejected. If the 

a counteruffer, the shareholder must 

corporation written notice of a~ceptdnce 

within 15 days after r~ceivir1g the col]nteroffer or the 

counteroff~r is rejected. If the corporation accepts the 

original offer or the shareholder accepts the corporation's 

counteroffer, the shareholder s~dll deliver to the 

corporation duly endorsed certificates for the shares, or 

instruct Lhe corporation in writir1g tu transfer the share~ 

if uncertificated, within 20 days after tt1e effective date 

of the notice of acceptance. rhe corporati0n may 

-6- l!B 720 
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shares under this section may allocate some ur 
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delivery or 

to purchase 

all of the 

shares to one or more of its shareholders or to other 

persons if all the shareholders voti.n.g in favor of the 

purchase approve the allocation. However, if the corporation 

has more than one class or series of shares, the remaining 

holders of the class or series of share~ being purchased are 

entitled to a first option to purchase the shares not 

purchased by the corporatiOJl in proportion to their 

shareholdings or in some other proportion agreed to by all 

the shareholders participating in tne purc!Jdse. 

{6) If an offer to purcha5e shares under this section 

is rejected, the offering shareholder, for a period of 120 

days after the corporation received l1is offer, is entitled 

to transfer to th@ third-person offeror a11 bul not less 

than all of the offered shares irl accordance with the terms 

of his offer to the corporation. 

Section 7. Attempted share transfer in br-each of 

prohibition. ( 1) An attempt to transfer shares in a 

statutory close corporation in violation of a prohibition 

against transfer binding on the transferee is ineffective. 

(2) An attempt to transfer shares in a statutory close 

corporation in violdtion of a prohibition against transfer 
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that is not binding on the transferee, either because the 

notice required by [section 4] was not given or because the 

prohibition is held unenforceable by a court, gives the 

corporation art option to purchase the shares from the 

transferee for the same price and on the sa~e terms that he 

purchased them. To exercise its option, the corporation must 

give the transferee written notice within 30 days after they 

are presented for registration in the transferee's Jldnt~. 

The corporation may specifically enfurce the transfpree's 

sale obliga~ion upc1 exercise of its ptJrchase option. 

Section a. {'~mpulsory purchase ot shares after dedtll 

of shareholder .. 1) Th1s section and [sections 9 through lll 

apply to a statutory close corporation only if so provided 

in its artic1es of incorporation. If these sections apply, 

the executor or administrator of Ll1e estate of a deceased 

shareholder may require the corporation to purchase or cat1Se 

to be purchased all but not less thaG ali of the decedent's 

shares or to be dissolved. 

(2) The provisions of [sect ions 9 througl1 ll] may be 

modified only if the modification is set forth or 

to in the articles of incorporation. 

referred 

(3) An amendment to the articles of incorpordtion to 

provide tor application ot [sectior1s Y through lll, or to 

modify or delete the provis1ons of the~;c sect~ons, mlJSt be 

approved by the liulders of at Jeast two-thirds o( the votes 

-8- HB 720 
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of each class or series of shares of the statuto~y close 

corporation, voting as separate voting 

not otherwise entitled to vote on 

groups, whether 

amendments. If 

or 

the 

corporation has no shareholders when the amendment is 

proposed, it must be approved by at least two-thirds of the 

subscribers for shares, if any, or if none, by all of the 

incorporators. 

(4) A shareholder who votes against an amendment to 

modify or delete the provisions of [sectiollS 9 through 11] 

is entitled to dissenters' rights under 35-1-810 and 

35-1-812 if the amendment upon adoption terminates or 

substantially alters his existing rights under these 

sections to have his shares purchased. 

(5) A shareholder may waive his and his estate's 

rights under [sections 9 through 11) by a signed writing. 

(6) [Sections 9 through 11] do not prohibit any other 

agreement providing for the purchase of share~ upon a 

shareholder's death, nor do they prevent a shareholder from 

enforcing any remedy he has independently of [sections 9 

through 111. 

Section 9 .. Exercise of compulsory purchase right. (1) 

A person entitled and desiring to exercise the compulsory 

purchase right described in [sectiun 8] shall deliver a 

written notice to the curporation, within 120 days after the 

death of the shareholder, describing the number and class or 
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series of shares beneficially owned by the decedent and 

requesting that the corporation offer to purchase the 

shares. 

(2) Within 20 days after the effective date of the 

notice, the corporation shall call a special shareholders• 

meeting, to be held not mol-e than 40 days afte-r the call, to 

decide whether the corporation should offer to purchase the 

shares. A purchase offer must be approved by the dffirmdtive 

vote of the holders of a majority nf votes entitled to be 

cast at the meeting, excluding vutes in respect of the 

shares covered by the notice. 

(3) The corporation shall deliver a purchase offer to 

the person requesting it within 75 days after the effective 

date of the request notice. A pt&rchase offer must be 

accompanied by the corporation's balance sheee as of the end 

of a fiscal year ending not more than 16 ffiOilths before the 

effective date of the request noticP, an income statement 

statement at changes in shareholde1·s' tor that year, a 

equity for that year, and the latest available interim 

financial statements, if any. The person must 

purchase offer in writing within lS days atter 

or the offer is rejected. 

(4) A corporatiu11 agreeing to p~rch~se 

accept the 

receiving it 

shares under 

this sect ion may allocate soPle \ll all of the shares t.o one 

or more of its shareholders or to ult1~1 pcrsor1s if all the 

-10- HB 720 
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shareholders voting in favor of the purchase offer approve 

the allocation. However, if the corporation has more than 

one class or series of shares, the remaining holders of the 

class or series of shares being purchased are entitled to a 

first option to purchase the shares not purchased by the 

corporation in proportion to their shareholdings or in some 

other proportion agreed to by all the shareholders 

participating in the purchase. 

(5) If price and other terms of a comptllsory purchase 

of shares are fixed or are to be determined by the articles 

of incorporation, bylaws, or a written agreement, the price 

and terms so fixed or determined govern the compulsory 

purchase unless the purchaser defaults, in which event the 

buyer is entitled to commence a proceeding for dissolution 

under [section 10]. 

Section 10. Court action to compel purchase. ( 1 J (a) 

If an offer to purchase shares made under [se~tion 9J is 

rejected or if no offer is made, the person exercising the 

compulsory purchase right may commence a proceeding against 

the corporation to compel the purchase in the district court 

of the county where the corporation's principal office is 

located, or if there is no principal office in this state, 

its registered office. 

(b) The corporation at its expense shall notify in 

writing all of its shareholders, and any other person lhe 
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court directs, of the commencement cf the proceeding. 

(c) The jurisdiction of the court Ln which the 

proceeding is commenced under this subsection is plenary and 

exclusive. 

(2) (a) The court shall determine the fair value of 

the shares subject to compulsory purchase in accordance with 

the standards set forth in (section 24] together with t~rms 

for the purchase. 

(b) Upon making these determinations, thP court shall 

order the corporat.i·m to purchase or cau:o>e the purchase of 

the shares or er"LJowe-r the person exercising the com~ulsory 

purchase right t,, have the corporation dissolve1i. 

(3) After the purchase order is entered, the 

corporation may petition the court to modify the terms of 

purchase and the court may do so if it tinds that changes in 

the financial or leg~l ability of the corpurdtlon or other 

purchaser to complete the purchase justify a modification. 

(4) If the corporation or other purchasPr does nut 

make a payment required by the 

of its due date, the seller 

court's order within 10 days 

may petition the court to 

dissolve the corporation and, absent a showing of good cause 

for not making the payment, the cotJrt shall do so. 

(5) A person making a paymer1t to prevent or cure a 

default by the corporation or olher purchaser is entitled to 

recover the payment from the defa11ltPr. 
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Section 11. Court costs and other expenses. (1) The 

court in a proceeding commenced under [section lOj shall 

determine the total costs of the proceeding, including the 

reasonable compensation and expenses of appraisers appointed 

by the court and of counsel and experts employed by the 

parties. Except as provided in subsection (2), the court 

shall assess these costs equally against the corporation and 

the party exercising the compulsory purchase right. 

(2) The court may assess all or a portion of the total 

costs of the proceeding: 

(a) against the person exercising the compulsory 

purchase right if the court finds that lhe fair value of the 

shares does not substantially exceed the corporation's last 

purchase offer made 

and that the person's 

before commencement of the proceeding 

failure to accept the offer was 

arbitrary, vexatious, or otherwise not in good faith; or 

(b) against the corporation if the court finds that 

the fair value of the shares substantially exceeds the 

corporation's last sale offer made before commencement of 

the proceeding and that the offer was arbitrary, 

or otherwise not made in good faith. 

Section 12. Shareholder agreements. (1) 

shareholders of a statutory close corporation may 

vexatious, 

All the 

agree in 

writing to regulate the exercise of the corporate powers dnd 

the management of the business and affairs of the 
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corporation or the relationship among 

the corporation. 

(2) An agreement authorized 

effective even though: 

the shareholders 

by this section 

(a) it eliminates a board of directors; 

of 

is 

(b) it restricts the discretion or powers of the board 

or authorizes director proxies or weighted voting rights; 

(c) its effect is to trea~ the corporation as a 

partnership; or 

(d) it creates a relationship amortg the shareholders 

or between the shareholders and the corporation that would 

otherwise be appropriate only among partners. 

(3) If the corporation has a board of directors, an 

agreement authorized by this section restricting the 

discretion or powers of the board relieves directors of 

liability imposed by law and imposes that liability on each 

person in whom the board's discretion or power is vested to 

the extent that the discretior1 ur puwers of the board of 

directors are governed by the agreement. 

(4) A provision eliminating a board at directors in an 

agreement authorized by this section is not effective unless 

the articles of incorporalio11 contdirl d statement to that 

effect as required by [section 13]. 

(S) A provision entitlin9 JlH:' ot :IEJre sha.relloldPrs to 

dissolve the corporation under [section 21] is effective 
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only if a statement of this right is contained in the 

articles of incorporation. 

(6) To amend an agreement authorized by this section, 

all the shareholders shall approve the amendment in writing 

unless the agreement provides otherwise. 

(7) Subscribers for shares may act as shareholders 

with respect to an agreement authorized by this section if 

shares are not issued when the agreement was made. 

(8) This section does not prohibit any other agreement 

between or among shareholders in a statutory close 

corporation. 

Section 13. Elimination of board of directors. ( 1) A 

statutory close corporation may operate without a board of 

directors if its articles of incorporation contain a 

statement to that effect. 

(2) An amendment to articles of inco~po~ation 

eliminating a board of directors must be approved by all the 

shareholders of the corporation whether o~ not otherwise 

entitled to vote on amendments, o~ if no shares have been 

issued, by all the subsc~ibers for shares, if any, or if 

there are no subscribers, by all the incorporators. 

(3) While a corporation is operating without a board 

of directors as authorized by subsection (1): 

(a) all corporate powers must be exercised by or under 

the authority of and the business and affairs of the 
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corporation managed under the di~ection of the shareholders; 

(b) unless the articles of incorporation provide 

otherwise: 

(i) action requiring director approval or both 

director and shareholder approval is authorized if approved 

by the shareholders: and 

(ii) action requiring a majority or greater percentage 

vote of the board of directors is authorized if approved by 

the majority or greater percentage of the votes of 

shareholders entitled to vote on the action; 

(c) a shar· nolder 1s not liable for his act or 

omission, even though a director would be, urtless the 

shareholder was entitled to vote on the action; 

(d) a requirement by a state or the United States that 

a document delivered for filing contain a statement that 

specified action has been tak~n by the board of directors is 

satisfied by a statement that the corporation is a statutory 

close corporation without a board of directors and that the 

action was approved by the shareholders~ and 

(e) the shareholders may by resolution appoint one or 

more shareholders to sign documents as ~'designated 

directors". 

(4) An amendment to articles of incorporation deleting 

the statement eliminating a board of directors must be 

app~oved by the holders of at least two-thirds of the votes 
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of each class or series of shares of the corporation, voting 

as separate voting groups, whether or not otherwise entitled 

to vote on amendments. The amendment must also specify the 

number, names, and addresses of the corporation's directors 

or describe who will perform the duties of a board under 

35-1-401 or 35-1-515. 

Section 14. Bylaws. (l) A statutory close corporation 

need not adopt bylaws if provisions required by law to be 

contained in bylaws are contained in either the articles of 

incorporation or a shareholder agreement authorized by 

[section !2}. 

( 2) If a corporation does not have bylaws when its 

statutory close corporation status terminates under (section 

19}, the 

35-1-214. 

corporation shall immediately adopt bylaws under 

Section 15. Annual meeting. (1) The annual meeting 

date for a statutory close corporation is the first business 

day after May 31 unless its articles of incorporation, 

bylaws, or a shareholder agreement 

12] fixes d different date. 

authorized by [section 

( 2) A statutory close corporation need not hold an 

annual meeting unless one or more shareholders deliver 

written notice to the corporation requesting a ~eeting at 

least 30 days bPfore 

subsection ( 1). 

the meeting 
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Section 16. Execution of documents in more than one 

capacity. 

individual 

Notwithstanding 

who holds more 

any law to the contrary, an 

than one office in a statutory 

close corporation may execute, acknowledge, or verify in 

more than one capacity any document required to be executed, 

acknowledged, or verified by the holders of two or more 

offices. 

Section 17. Limited liability. The failure of a 

statutory close corporation to observe lhe usual corporate 

tormalities or requirements relating to the exercise of its 

corporate powers or manayement of its business and affairs 

is not a ground for impos1ng personal liability on the 

shareholders for liabilities of the corporation. 

Section lB. Merger -- share exchange sale of 

assets. (1) A plan of merger or share exchange: 

(a) that if effected would termi11ale stat11tory close 

corporation status must be approved by tt1e holder~ of at 

least two-thirds of the votes of each class or series of 

shares of the statutory close corpordtion, votJ.ng as 

separate voting groups, whether or not the holders are 

otherwise entitled to vote on the plan; and 

(b) that if effected W011ld creatP th~ surviving 

corporation as a statutory close curpurdlion 1nust be 

ii~proved 

of each 

by the hnlners of at least two-thirds of the votes 

class or series of share~ of the survivi11g 
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corporation, voting as separate voting groups, whether or 

not the holders are otherwise entitled to vote on the plan. 

(2) A sale, lease, exchange, or other disposition of 

all or substantially all of the property of a statutory 

close corporation, with or without the good will, it not 

made in the usual and regular course of business, must be 

approved by the holders of at least two-thirds of the votes 

of each class or series of shares of the corporation, voting 

as separate voting groups, whether or not the holders are 

otherwise entitled to vote on the transaction. 

Section 19, Termination of statutory close corporation 

status. (1) A statutory close corporation may terminate its 

statutocy close corpocation status by amending its 

of incorporation to delete the statement that 

statutory close corporation. If the statutory 

articles 

it is a 

close 

corporation has elected to operate without a board of 

directors under {section lJJ, the amendment must either 

comply with 35-1-401 or 35-1-515 or delete the statement 

dispensing with the board of directors from its articles of 

incorporation. 

( 2) An amendment terminating statutory close 

corporation status must be approved by the holders of at 

least two-thirds of the votes of each class or series of 

shares of the corporation, voting as separate voting groups, 

whether or not the holders are otherwise entitled to vote on 
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amendments. 

(3) If an amendment to terminate statutory close 

corporation status is adopted, each shareholder who voted 

against the amendment is entitled to assert dissenters' 

rights under 35-1-810 and 35-1-812. 

Section 20. Effect of termination of statutory close 

corporation status. (1) A corporation that terminates its 

status as a statutory close corporati_on 15 thereafter 

subject to all provisions of thf'! Montana Business 

Corporation Act or, if incorporated under the M.onlana 

Professional Corpc ation Act, to all provisions of that act. 

(2) Termin:.cion of statutory close corporation status 

does not affect any right of a shareholder or of the 

corporation under an agreement or the articles of 

incorporation unless this chapter, the Montana Business 

Corporation Act, or another law of this state invalidates 

the right. 

Section 21. Shareholder option to dissolve 

corporation. (1) The articles of incorporation of a 

slatutory close corporation may authorize one or more 

shareholders, or the holders of a specified number or 

percentage of shares of any class or series, to dissolve the 

corporation at will or upon the occurrence of a specified 

event or contingency. The shareholder or shareholders 

exercising this authority shall give written notice of the 

-20- HB 720 



3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0720/02 

intent to dissolve to all the other shareholders. Thirty-one 

days after the effective date of the notice, the corporation 

shall begin to wind up and liquidate its business and 

affairs and file articles of dissolution under 35-l-911 and 

35-1-912. 

(2) Unless the articles of incorporation provide 

otherwise, an amendment to the articles of incorporation to 

add, change, or delete the authority to dissolve described 

in subsection (1) must be approved by the holders of all the 

outstanding shares whether or not otherwise entitled to vote 

on amendments, or if no shares have been issued, by all the 

subscribers for shares, if any, or if there are no 

subscribers, by all the incorporators. 

Section 22. Court action to protect shareholders. (l) 

Subject to satisfying the conditions of subsections (3) and 

(4), a shareholder of a statutory close corporation may 

petiti~n the district court for any of the relief described 

in [sections 23 through 251 if: 

(a) the directors or those in control of the 

corporation have acted, are acting, or will act in a manner 

that is illegal, oppressive, fraudulent, or unfairly 

prejudicial to the petitioner, whether in his capacity as 

shareholder, director, or officer of the corporation; 

(b) the directors or those in control of the 

corporation are deadlocked 1n the management of the 
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corporation's affairs, the shareholders are unable to break 

the deadlock, and the corporation is suffering or will 

suffer irreparable injury or the business and affairs of the 

corporation can no longer be conducted to the advantage of 

the shareholders generally because of the deadlock; or 

(c) there exists one or more grounds for judicial 

dissolution of the corporation under 35-l-921. 

(2) A shareholder shall commence a proceeding under 

subsection (l) in the district court of the county where the 

corporation's principal office is located, or if there is no 

principal office in this state, its registered office. The 

jurisdiction of the court i11 wl1ich the proceeding is 

commenced is plenary and exclusive. 

(3) If a shareholder has agreed in writing to pursue a 

nonjudicial remedy to resolve disputed matters, he may not 

corrunence a proceeding under this section with respect to the 

matters until he has exhausted the nonjudicial remedy. 

(4) If a shareholder has dissenters' rights under this 

chapter or 3~-1-810 and 35-l-812 with respect to proposed 

corporate actions, he must commence a proceeding under this 

section before he is required to give rtotice uf his intent 

to demand payment under 35-l-812 or to demand paymPnt under 

35-l-810, or the proceeding is barred. 

(5) Except as provided 111 subsections (J) and (4), a 

shareholder's right to commence a proceerting under this 
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section and the remedies available under [sections 23 

through 25) are in addition to any other right or remedy he 

may have. 

Section 23. Ordinary relief. (l} If the court finds 

that one or mor_e of the grounds for relief described in 

(section 22(1)] exist, it may order 

following types of relief: 

(a) the performance, prohibition, 

one or more of the 

alteration, or 

setting aside of any action of the corporation or of its 

shareholders, directors, or officers of or any other party 

to the proceeding; 

(b) the cancellation or alteration of any provision in 

the corporation's articles of incorporation or bylaws; 

(c) the removal from office of any director or 

officeri 

(d} the appointment of any individual as a director or 

officer; 

(e) an accounting with respect to any matter in 

dispute; 

(f} the appointment of a custodian to manage the 

business and affairs of the corporation; 

(g) the appointment of a provisional director who has 

all the rights, powers, and duties of a duly elected 

director to serve for the term and under the conditions 

prescribed by the court; 

-23- HB 720 

1 

2 

3 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0720/02 

(h) the payment of dividends; 

(i) the award of damages to any aggrieved party. 

(2) If the court finds that a party to the proceeding 

acted arbitrarily, vexatiously, or otherwise not in good 

faith, it may award one or more other parties their 

reasonable expenses, including counsel fees and the expenses 

of appraisers or other experts, incurred in the proceeding. 

Section 24. Extraordinary relief -- share purchase. 

(1) If the court finds that the ordinary relief dpscribed in 

[section 23{1)] is or would be inadequate or 1nappropriate, 

it may order t,e corporation dissolved under [section 251 

unless the corpcration or one or more of its shareholders 

purchases all the shares of the shareholder for their fair 

value and on terms determined under subsection (2). 

(2) If the court orders a share purchase, it shall: 

(a) determine the fair valuP of the shares, 

considering among other relevant evidence: 

(i) the going concern value of the corporation; 

(ii) any agreement among some or all of 

shareholders fixing the price or specifying a formula 

determining share value for any purpose; 

the 

for 

(iii} the recommendations of appraisers, if any, 

appointed by the court; and 

(iv) any legal constraints on the corpordtion's ability 

to purchase the shares; 
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(b) specify the terms of the purchase, including if 

appropriate: 

(i) terms for installment payments; 

(ii) subordination of the purchase obligation to the 

rights of the corporation's other creditors; 

(iii) security for a deferred purchase price; and 

(iv) a covenant not to compete or other restriction on 

the seller~ 

(c) require the seller to deliver all his shares to 

the purchaser upon receipt of the purchase price or the 

first installment of the purchase price; 

{d) provide that after the seller delivers his shares 

he has no further claim against the corporation, its 

directors, officers, or shareholders, other than a claim to 

any unpaid balance of the purchase price and a claim under 

any agreement with the corporation or the remaining 

shareholders that is not terminated by the court; and 

(e) provide that if the purchase is not completed in 

accordance with the specified terms, the corporation is to 

be dissolved under {section 25]. 

(3) After the purchase order is entered, any party may 

petition the court to modify the terms of the 

the court may do so if it finds that 

purchase and 

changes in the 

financial or legal ability of the corporation or other 

purchaser to complete the purchase justify a modification. 
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(4) If the corporation is dissolved because the share 

purchase was not completed in accordance with the court's 

order, the selling shareholder has the same rights and 

priorities in the corporation's assets as if lhe sale had 

not been ordered. 

Section 25. Extraordinary relief dissolution. ( 1) 

The court may dissolve the corporation if it finds: 

(a) one or more grounds for judicial dissolution under 

35~1~921; or 

(b) all other relief ordered by the court under 

(section 23 or section 24] has failed tu resolve the matters 

in dispute. 

(2) In determining whether lo dissolve the 

corporation, the court shall consider among other relevant 

evidence the financial condition of the corporation but may 

not refuse to dissolve solely because the corporation has 

accumulated earnings or current operating profits. 

Section 26. Codification instruction. Sections 1 

through 25 are intended to be codified as an integral part 

of Title 35, and the provisions of 'ritle 35 apply to 

sections 1 through 25. 

Sect jon 

rights and 

27. Saving 

duties that 

clause. 

matured, 

l'his act does not affect 

penalties that were 

incurred, cr proceedings that were begun before the 

effective date of this act. 
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1 Section 28. Severability. If a part of this act is 

2 invalid, all valid parts that are severable from the invalid 

3 part remain in effect. If a part of this act is invalid in 

4 one or more of its applications, the part remains in effect 

5 in all valid applications that are severable from the 

6 invalid applications. 

7 Section 29. Applicability. This act applies to all 

8 corporations electing statutory close corporation status 

9 under this act on and after the effective date of this act. 

-End-
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HOUSE BILL HO. 7ZO 

INTRODUCED BY SPAETH, ADDY, MAZUREK, CRIPPEN, 

MANUEL, MARKS, BRADLEY, COBB, RAMIREZ 

5 A BILL FOR AN ACT ENTITLED: "THE MONTAIIA CLOSE CORPORATION 

6 ACT; AND PROVIDING AN APPLICABILITY DATE.• 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 Section 1. Short title. This chapter shall be known 

10 and may be cited as the "MOntana Close Corporation Act•. 

11 Section 2. Application of MOntana Business Corporation 

12 Act and Montana Professional Corporation Act. (1) The 

13 Montana Business Corporation Act applies to statutory close 

14 

lS 

16 

17 

18 

corporations to the extent not inconsistent with 

provisions of this chapter. 

the 

(2) This chapter applies to a professional corporation 

orQanized under the Montana Professional Corporation Act 

whose articles of incorporation contain the state..ent 

19 required by (section 3) except insofar as the Rontana 

20 Professional Corporation Act contains inconsistent 

21 provisions. 

22 (3) This chapter does not repeal or modify any statute 

2l or rule of law that applies to a corporation that is 

24 otganized under the Montana Business Corporation Act or the 

25 Montana Professional Cotporation Act and that does not elect 

~---
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