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"85-2-404.. Abandonment of appropriation 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 succ~ssive years and there was water available for his 

~ ..... -.. ~ 
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1 use, there shall be a prima facie presumption that the 

2 appropriator has abandoned his right in whole or for the 

3 part not used .. 

4 (3) If an appropriator ceases to use all or part of 

5 his appropriation right because the land to which the water 

6 is applied to a beneficial use is contracted under a state 

7 or federal conservation set-aside program: 

8 (a) the set-aside and resulting reduction in use of 

9 the appropriation right does not represent an intent by the 

10 apprgp~j_~_tor to wholly or partially abandon the 

11 appropriation_ right or to not comply with the terms and 
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conditions attached to the right; and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or may not_ be added to~ previous period of 

nonuse to create a prima facie presumption of abandonment. 

t3ti!l ~h±~-~eet±eft-dee~ Subsections (1) and (2) do 

not apply to existing rights until they have been determined 

in accordance with part 2 of this chapter." 

NEW SECTION.. Section 2. Extension of authority .. Any 

existing authority of the board of natural resources and 

conservation to make rules on the subject of the provisions 

of this act is extended to the provisions of this act. 

NEW SECTION. Section 3. Effective date. This act is 

effective on passage and approval. 

-End-

-2- INTRODUCED BILL 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

W. . ft()IJ!~ BILL NO, __/t£L 
' / (-- . ' - ,;~ 

~BY l· .L.~., .~/ .),:,_, [[_ 1')11' 

11 85-2-404. Abandonment of appropriation right. (1) 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly O< 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

~n• "•'""'••• cound' 
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1 use, there shall be a prima facie presumption that the 

2 appropriator has abandoned his right in whole or for the 

3 part not used. 

4 (3) If an appropriator ceases to use all or part of 

5 his appropriation ri9._0_!_ _ _2~r;a_u::;e the land to which_ the water 

6 ~~ljed" to a beneficial use is cont~4cted under a state 

7 or federal conservation set-asid~ _p_, _ _:yr.a.rn: 

8 (a) the set-aside ~~~ resulting reduction in use of 

9 ~~~riation right does not represent an intent by the 
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appropriator to wholly or pclrtially aband9_n ____ the 

__ r:h__g_ht or to not comply with the terms and 

conditions attached to th~t; and 

(b) the period of n~use that occurs for p~~t or all 

~-~he ___ appropriation right as a l:"esu~~ of the contract m~y 

not create or may not b~ added to any _.e__revious ~_iod of 

nonuse to creat_e:, ___ ~ima facie presumpt l_o~l _of abandonment. 

t3till Thi!l-~~et:-t-of"'-doe~ _§_\jb_~ect ions ( 1) and _( -~ 

not apply to existing rights until they have been determined 

in accordance with part· 2 of this chapter." 

NEW SECTION. Section 2. Extension of authority. Any 

existing authority of the board of natural resources and 

conservation to make rules on the Stlhject of the provisions 

of this act is extended to the provisions of this act. 

NEW SECTION. Section 3. Etfective date. This act lS 

effective on passage and approval. 

-End­
.. 2- SECOND READING 

fl8 ~SJ 



• 50th Legislature LC 1510/0l' 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"85-2-404. Abandonment of appropriation 

an appropriator ceases to use all or a part of his 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right according to its terms and conditions 

with the intention of not complying with those terms and 

conditions 6 the appropriation right shall, to that extent, 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there was water available for his 

~ •• .,..-.• c.-
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1 use, there shall be a prima facie presumption that the 

2 appropriator has abandoned his right in whole or for the 

3 part not used. 

4 (3) If an appropriator ceases to use all or part of 

5 his appropriation right because the land to which the water 

6 is applied to a beneficial use is contracted under a state 

7 or federal conservation set-aside program: 

8 (a) the set-aside and resulting reduction in use of 

9 the appropriation right does not represent an intent by the 

10 appropriator to wholly or partially abandon the 

11 appropriation right or to not comply with the terms and 

12 conditions attached to the right; and 
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(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or may not be added to any previous period of 

nonuse to create a prima facie presumption of abandonment. 

t3tl!l ~his-seetien-deee Subsections (1) and (2) do 

not apply to existing rights until they have been determined 

in accordance with part 2 of this chapter." 

NEW SECTION. Section 2. Extension of authority. Any 

existing authority of the board of natural resources and 

conservation to make rules on the subject of the provisions 

of this act is extended to the provisions of this act. 

NEW SECTION. Section 3. Effective dat~. This act is 

effective on passage and approval. 

-End-

-2- THIRD READING 
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HOUSE BILL NO, 651 

INTRODUCED BY JENKINS, E. SMITH, NATHE, HOFFMAN, KOLSTAD, 

WALKER, ROTH, ASAY, SWIFT, DEVLIN, IVERSON, BACHINI, ABRAMS, 

ELLISON, PATTERSON, HANSON, SWITZER, POFF, STRATFORD, 

GRINDE, GILBERT, GLASER, SALES, DRISCOLL, D. BROWN, COMPTON, 

MENKE, KELLER, SCHYE, CORNE', KOEHNKE, DEMARS, STANG, 

HARPER, WEEDING, TVEIT, MANUEL, HAMMOND, SWYSGOOD, WHALEN, 

SPAETH, HOLLIDAY, O'CONNELL, VINCENT, HANNAH, THAYER, 

VANVALKENBURG, HALLIGAN, MCCALLUM, BOYLAN, RAPP-SVRCEK, 

BULGER, FARRELL, HANSEN, MARKS, QUILICI, MANNING, SEVERSON~ 

ANDERSON, HOFMAN, AKLESTAD, BISHOP, 

BLAYLOCK, HIRSCH, BARDANOUVE 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A LAND 

SET-ASIDE UNDER A STATE OR FEDERAL CONSERVATION PROGRAM AND 

THE RESULTING REDUCTION IN USE OF A HATER APPROPR.IATION 

RIGHT DOES NOT COMPRISE AN INTENT TO ABANDON PART OR ALL OF 

THE APPROPRIATION RIGHT AND MAY NOT BE USED TO ESTABLISH A 

PRIMA FACIE PRESUMPTION OF ABANDONMENT; AMENDING SECTION 

85-2-404, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-404, MCA, is amended to read: 

"85-2-404. Abandonment of appropriation right. (1) If 

an appropriator ceases to use all or a part of his 
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HB 0651/02 

appropriation right with the intention of wholly or 

partially abandoning the right or if he ceases using his 

appropriation right accordinq to its terms and conditions 

with the intention of not complying with those terms and 

conditions, the appropriation right shall, to that extentr 

be deemed considered abandoned and shall immediately expire. 

(2) If an appropriator ceases to use all or part of 

his appropriation right or ceases using his appropriation 

right according to its terms and conditions for a period of 

10 successive years and there vas water available for his 

use, there shall be a prima facie presumption that the 

appropriator has abandoned his right in whole or for the 

part not used. 

11> If an appropriator ceases to use all or part of 

his appropriation right because the land to which the water 

~plied to a beneficial use is contracted under a state 

or federal conservation set-aside program: 

(a) the set-.aside and resulting reduction in use cf 

th':~_r?pr i at ion right does not __!__~esent an intent by__!~ 

appropriator to wholly or partially abandon the 

~opriation right or to ~-_not comply with the terms and 

conditions attached to the right: and 

(b) the period of nonuse that occurs for part or all 

of the appropriation right as a result of the contract may 

not create or __ may not be added to -~any previous period of 

-2- HB 651 
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1 nonuse to create a prima facie presumption of abandonment. 

2 t~tl!l ~his-seetion-does Subsections (l) and (2) do 

3 not apply to existing rights until they have been determined 

4 in accordance with part 2 of this chapter." 

5 NEW SECTION. Section 2. Extension of authority. Any 

6 existing authority of the board of natural resources and 

7 conservation to make rules on the subject of the provisions 

8 of this act is extended to the provisions of this act. 

9 NEW SECTION. Section 3. Effective date. This act is 

10 effective on passage and approval. 

-End-
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