
HOUSE BILL NO. 642 

INTRODUCED BY SPAETH 

BY REQUEST OF THE DEPARTMENT 
OF NATURAL RESOURCES AND CONSERVATION 

FEBRUARY 6, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 24, 1987 

MARCH 2, 1987 

MARCH 25, 1987 

MARCH 28, 1987 

MARCH 30, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 97; NOES, 2. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



• 

APRIL 8, 1987 

APRIL 9, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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UQ141e BILL NO. ~ 
INTRODUCED BY ¥deN 

BY REQUEST OF THE DEPARTMENT 

OF NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PERMIT AND 

UTILIZATION PROVISIONS OF THE WATER USE LAWS; ALTERING THE 

FILING AND ISSUANCE REQUIREMENTS OF A CERTIFICATE OF WATER 

RIGHT; REDUCING THE PUBLICATION REQUIREMENT FOR A PERMIT 

APPLICATION; REDEFINING A REASONABLE PERIOD OF TIME TO 

ESTABLISH BONA FIDE INTENT; REVISING THE PROCEDURE FOR 

GRANTING AN EXTENSION OF TINE FOR COMPLETING AN 

APPROPRIATION UNDER A PERMIT OR CHANGE AUTHORIZATION; 

EXPANDING AUTHORITY TO EXPEND MONEY FROM THE WATER RIGHT 

APPROPRIATION ACCOUNT; SUBORDINATING PRIORITY DATES OF 

MISSOURI RIVER BASIN RESERVATIONS IN A LIMITED CLASS OF 

CASES AND EXTENDING DEADLINES; REVISING THE COMPLIANCE 

PROVISION IN THE TRANSFER DF A WATER RIGHT; AMENDING 

SECTIONS 85-2-236, 85-2-306, 85-2-307, 85-2-3iO, 85-2-312, 

85-2-318, 85-2-331, 85-2-402, AND 85-2-403, MCA; REPEALING 

SECTION 85-2-317, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE 

DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-236, MCA, is amended to read: 
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11 85-2-236. Certificate of water right. (l) When a 

final decree is entered, the water judge shall send a copy 

to the department. ~he Except as provided in 85~2-306, the 

department shall on the basis of the final decree issue a 

certificate of water right to each person decreed an 

existing right. The original of the certificate shall be 

sent to the person to whom the right is decreed. The 

department shall keep a copy of the certificate in its 

office in Helena. 

(2) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly reports and an annual 

summary report of all certificates of water right issued by 

the department within the county.•• 

Section 2. Section 85-2-306, MCA, is amended to read: 

11 85-2-306. Exceptions to permit requirements. ( 1) 

Groundwater may be appropriated only by a person who has 

either exclusive property rights in the groundwater 

development works or the written consent of the person with 

those property rights. Outside the boundaries of a 

controlled groundwater area, a permit is not required before 

appropriating groundwater by means of a well or developed 

spring with a maximum appropriation of less than 100 gallons 

per minute. Within 60 days of completion of the well or 

developed spring and appropriation of the groundwater for 
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beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of app[opriation shall 

be the date of refiling a correct and complete notice with 

the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 

be sent to the eottnty-ei~rk-aftd-reeorder-±n-the-eottnty-wftere 

th~-point-of-diver~ion--or--piaee--of--nse--±~-~ioea~ed--for 

reeordation appropriator. The department shall keep a copy 

of the certificate in its office in Helena. After 

reeordation,---the---eierk---and--reeorder--~haii--eend--the 

eertifieete-to-th~-appropria~oro The date of filing ·Of the 

notice of completion is the date of priority of the right. 

(2) An appropriator of groundwater by means of a well 
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or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (l) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certifiCate of water right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 
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perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113." 

Section 3. Section 85-2-307, MCA, is amended to read: 

11 85-2-307. Notice of application. (l) (a) Upon receipt 

of a proper application for a permit, the department shall 

prepare a notice containing the facts pertinent to the 
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application and shall publish the notice once in a newspaper 

of general circulation in the area of the source oftee-a-week 

£or-i-eoft~eeut±ve-weeks. 

(b) Before the %a~t date of publication, the 

department shall also serve the notice by first-class mail 

upon: 

(i) an appropriator of water or applicant for or 

holder of a permit who, according to the records of the 

department, may be affected by the proposed appropriation; 

(ii) any purchaser under contract for deed, as defined 

in 70-20-115, of property that, according to the records of 

the department, may be affected by the proposed 

appropriation; and 

{iii) any public agency that has reserved waters in the 

source under 85-2-316. 

{c) The department may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels may be interested in or affected by the proposed 

appropriation. 

(d) The department shall file in its records proof of 

service by affidavit of the publisher in the case of notice 

by publication and by its own affidavit in the case of 

service by mail. 

(2) The notice shall state that by a date set by the 

department (not less than 15 days or more than 60 days after 
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the ~ast date of publication) persons may file with the 

department written objections to the application. 

( 3) The requirements of subsections ( 1) and ( 2 J of 

this section do not apply if the department finds, on the 

basis of information reasonably available to it, that the 

appropriation as proposed in the application will not 

adversely affect the rights of other persons.'' 

Section 4. Section 85-2-310, MCA, is amended to read: 

11 85-2-310. Action on application. (1) The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication of the notice of application if no objections 

have been received and within 180 days if a hearing is held 

or objections have been received. However, in either case 

the time may be extended upon agreement of the applicant, 

or, in those cases where an environmental impact statement 

must be prepared or in other extraordinary cases, not more 

than 60 days upon order of the department. If the 

department orders the time extended, it shall serve a notice 

of the extension and the reasons therefor by certified mail 

upon the applicant and each person who has filed an 

objection as provided by 85-2-308. 

(2) However, an application may not be approved in a 

modified form or upon terms, conditions, or limitations 

specified by the department or denied, unless the applicant 
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is first granted an opportunity to be heard. If no objection 

is filed against the application but the department is of 

the opinion that the application should be approved in a 

modified form or upon terms, conditions, or limitations 

specified by it or that the application should be denied, 

the department shall prepare a statement of its opinion and 

the reasons therefor. The department shall serve a statement 

of its opinion by certified mail upon the applicant, 

together with a notice that the applicant may obtain a 

hearing by filing a request therefor within 30 days after 

the notice is mailed. The notice shall further state that 

the application will be modified in a specified manner or 

denied, unless a hearing is requested. 

(3) The department may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an application pursuant to this subsection shall 

be deemed a final decision of the department. 

(4) For all applications filed after July 1, 1973, the 

department shall find that an application is not in good 
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faith or does not show a bona fide intent to appropriate 

water far a beneficial use if: 

(a) an application is not corrected and completed as 

•equi•ed by 85-2-302; 

for; 

(b) the appropriate filing fee is not paid; 

(c) the application does not document: 

(i) a beneficial use of water: 

(ii) the proposed place of use of all water applied 

(iii) for an appropriation of 4,000 acre-feet a year or 

more and 5.5 cubic feet per second or more, a detailed 

project plan ~fteittdingr--bttt--not-l±m±ted-to,-a-re8~enable 

time-iine-fo~-the-eompietion-oE-the-prejeet-and--the--actuai 

applieat~on--o£-the-water-to-a-bene~±eial-u~e7-wh±eh-may-not 

exeeed-TQ-yeat~-Erom--the--date--o£--app%ie8~ionr--de~8ilinq 

describing when and how much water will be put to a 

beneficial use;~ The project plan must include a reasonable 

time line, not to exceed 10 years from the time of issuance 

of a permit, for the completion of the projec't and the 

actual application of the water to a beneficial use. 

(iv) for appropriations not covered in subsection 

(4)(c}(iii), a general project plan stating when and how 

much water will be put to a beneficial use; and 

(v) if the water applied for is to be appropriated 

above that which will be used solely by the applicant or if 
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it will be marketed by the applicant to other users, 

information detailing: 

(A} each person who will use the water and the amount 

of water each person will use; 

(B) the proposed place of use of all water by each 

person; 

(C) the nature of the relationship between 

applicant and each person using the water; and 

the 

(D) each firm contractual agreement for the specified 

amount of water for each person using the water; or 

(d) the appropriate environmental impact statement 

fee, if any, is not paid as required by 85-2-124." 

Section 5. Section 85-2-312, MCA, is amended to read: 

"85-2-312. Terms of permit. {l) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specificationS for the 

appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations it considers necessary to 

satisfy the criteria listed in 8~-2-311, and it may issue 

temporary or seasonal permits. A permit shall be issued 

subject to existing rights and any final determination of 
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those rights made under this chapter. 

(2) The department m8y shall specify in the ~ermit or 

in any authorized extension of time provided in subsection 

.l.1h r~mH:: the time limits for commencement of the 

appropriation works, completion of construction, and actual 

application of the water to the proposed beneficial use. In 

fixing those time limits, the department shall consider the 

cost and magnitude of the project, the engineering and 

physical features to be encountered, and, on projects 

designed for gradual development and gradually increased use 

of water, the time reasonably necessary for that gradual 

development and increased use. for-9ood-e8tl~e-~hown--by--t~~ 

pe~mittee,--the--department-may-i"-~ts-dise~et±oft-~easonabiy 

exeend-time-i~m±t~. The department shall issue t~e permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner_to the beneficial use 

~_cified in the permit. 

(3) The department may, upon a showing of good cause, 

extend time limits specified in the p~rmit for commencement 

of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests for extensions of time must be_~~ 
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affidavit and must be filed wit~- the~p~t~ent prior to the 

expiration of the time limit specifie~ _i__f! __ !:_he permit or any 

previously au~horized extension of time. The department may 

issue an order temporarily extending the time limit 

specified in t:.he permit for 120 days or until the depa~-~~~__!!_! 

has completed its action under this section, whichever is 

qreater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing ~-~~~ 

facts pertinent to the request for extension of time and 

shall publish the ~9tice in a newspaper of general 

circulation in the area of the source. The department ~ay_ 

serve notice by first-class_ mail upon any public agency or 

other person the departm~.r_:l~t determines may be interested in 

or affected by the, request for extension of time. The 

department shall hold a heari~~ ~n the request for extension 

of time on its own motion o_r if requested by an interested 

party. The department may scant the extension of time in 

the absence of a hearing ~f no requests for a hearing are 

received and the extension of time is granted as requested, 

2.!___. the department may grant the extension of time in a 

modified form by following the process established in 

85-2-310(2). Subsequent extensions of time may be made in 

the same manner. 

t3ti!l The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

-12-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

17 

18 

l9 

20 

21 

22 

23 

24 

25 

LC 0856/01 

department in Helena. 

t4tlil The department shall provide to the county 

clerk and recorder of the county wherein the point of 

diversion or place of use is located quarterly reports and 

an annual summary report of all water right permits, 

certificates, and change approvals issued by the department 

within the county.•• 

Section 6. Section 85-2-318, MCA, is amended to read: 

"85-2-318. Water right appropriation account. There is 

established a water right appropriation account in the state 

special revenue fund of the state treasury. All fees 

collected as provided in 85-2-113 shall be deposited in the 

account to help pay the expenses incurred by the department 

for administering and enforcing this part, part 1, part 4, 

and part 5 of chapter 2, Title 85, and Title 37, chapter 

43." 

Section 7. Section 85-2-331, MCA, is amended to read: 

''85-2-331. Reservations within Missouri River basin. 

{1) The state or any agency or political subdivision ~thereof 

or the United States or any agency thereof that desires to 

apply for a reservation of water in the Missouri River basin 

shall file an application pursuant to 85-2-316 no later than 

July l, %989 1991. 

(2) Subject to legislative appropriation, the 

department shall provide technical and financial assistance 
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to other state agencies and political subdivisions in 

applying for reservations within the Missouri River basin. 

(3) Before December 31, t99i 1993, the board shall 

make a final determination in accordance with 85-2-316 on 

all applications filed before July 1, %989 1991, for 

reservations of water in the Missouri River basin. 

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1985. If the 

department issues a permit under Title 85, chapter 2, part 

3, prior to the granting of a reservation under this 

section, the board may s~bordinate the reservation to the 

permit if it finds that the subordination does not interfere 

substantially with the purpose of any reservation. The board 

shall by order establish the relative priority of 

applications approved under this section.'' 

Section 8. Section 85-2-402, MCA, is amended to read: 

''85-2-402. Changes in appropriation rights. (1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the aPproval 

of the department or, if applicable, of the legislature. 

(2) Except as provided in subsections (3) through {5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will not adversely affect the 
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water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of water is a beneficial use. 

(J) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change is a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 

(i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protectiOn of 

existing water rights and aquatic life: 

(ii) the benefits to the applicant and the state: 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 
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been made; 

{v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and {3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

{S) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the neCessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 
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out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has Proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 
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(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant•s supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 

water. 

{6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in. accoidance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 
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may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

an the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedur~~-gf 85-2-312(1}. 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Heler.a. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the pl~ce of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section .. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 
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or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 9. Section 85-2-403, MCA, is amended to read: 

"85-2-403. Transfer of appropriation right. (1) The 

right to use water shall pass with a conveyance of the land 

or transfer by operation of law, unless specifically 

exempted therefrom. All transfers of interests in 

appropriation rights shall be without loss of priority. 

(2) Failure to comply with the provisions of 

85-2-402t6t does not render a conveyance or reservation of a 

water right void, but the right may not be used until the 

department has approved the change. This subsection applies 

retroactively, within the meaning of a 

~ 
1-2-109, to 

conveyance or reservation made after July 1, 1973." 

NEW SECTION. Section 10. Repealer. Section 85-2-317, 

MCA, is repealed. 

NEW SECTION. Section 11. Extension of authority. Any 

existing authority of the board of natural resources and 

conservation to make rules on the subject of the provisions 

of this act is extended to the provisions of this act. 

NEW SECTION. Section 12. Effect1ve date. This act is 

effective on passage and approval. 

-End-
-20-



STATE OF MONTANA - FISCAL NOTE~ 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB642 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the pPrmit and utilization provisions of the water use laws; altering the filing and issuance 
requirements of a certificate of water right; reducing the publication requirement for a permit application; 
redefining a reasonable period of time to establish bona fide intent; revising the procedure for granting an 
extension of time for completing an appropriation under a permit or change authorization; expanding authority to 
expend money from the water right appropriation account; subordinating priority dates of Missouri River Basin 
Reservations in a limited class of cases and extending deadlines; revising the compliance provision in the transfer 
of a water right; amending Sections 85-2-236, 85-2-306, 85-2-307, 85-2-310, 85-2-312, 85-2-318, 85-2-331, 85-2-402, 
and 85-2-403, MCA; repealing Section 85-2-317, MCA; and providing an immediate effective date. 

ASSUMPTIONS: 
1. Amending Section 85-2-307 will reduce notice from two publications to one publication. 
2. Amending Section 85-2-312 and 85-2-402 will require newspaper publication, individual noticing and hearings 

for extension of time requests. 
3. The Board of Natural Resources and Conservation will adopt fee rules under 85-2-312 and 85-2-402 to collect 

direct costs for publishing extension of time requests. 

FISCAL IMPACT: 

Expenditures: 
Operating Costs 

Funding: 
General Fund 
State Special 

Revenues: 
State Special 

FY88 
Current Law Proposed Law 

$ 433,677 $ 445,762 

$ 433,677 $ 433,682 

$ 75,000 $ 86,880 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

Difference 

$ 12,085 

$ 205 
$ 11,880 

$ 11,880 

Current Law 

$ 433,677 

$ 433,677 

$ 75,000 

FY89 
Proposed Law Difference 

$ 445,917 

$ 434,037 

$ 86,880 

$ 12,240 

$ 360 
$ 11,880 

$ 11,880 

If the Board of Natural Resources raises fees from $10 to $15 under Section 85-2-318 for Notices of Completion, 
approximately $10,000 in FY88 and $10,000 in FY89 would be raised. 

e pftrmittee to prevent a conflict of netic costs. 

DATE 

'ntroduced. Fiscal Note for HB642, as l H /3 ~ Y J-
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HOUSE BILL NO, 642 

INTRODUCED BY SPAETH 

BY REQUEST OF THE DEPARTMENT 

OF NATURAL RESOURCES ANO CONSERVATION 

A .BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PERMIT AND 

UTILIZATION PROVISIONS OF THE WATER USE LAWS; ALTERING THE 

FILING AND ISSUANCE REQUIREMENTS OF A CERTIFICATE OF WATER 

RIGHT; REDUCING THE PUBLICATION REQUIREMENT FOR A PERMIT 

APPLICATION; REDEFINING A REASONABLE PERIOD OF TIME TO 

ESTABLISH BONA FIOE INTENT; REVISING THE PROCEDURE FOR 

GRANTING AN EXTENSION OF TIME FOR COMPLETING AN 

APPROPRIATION UNDER A PERMIT OR CHANGE AUTHORIZATION; 

EXPANDING AUTHORITY TO EXPEND MONEY FROM THE WATER RIGHT 

APPROPRIATION ACCOUNT; SUBORDINATING PRIORITY DATES OF 

MISSOURI RIVER BASIN RESERVATIONS IN A LIMITED CLASS OF 

CASES AND EXTENDING DEADLINES FOR RESERVATIONS BELOW FORT 

PECK DAM; REVISING THE COMPLIANCE PROVISION IN THE TRANSFER 

OF A WATER RIGHT; AMENDING SECTIONS 85-2-236, 85-2-306, 

85-2-307, 85-2-310, 85-2-312, 85-2-318, 85-2-331, 85-2-402, 

AND 85-2-403, MCA; REPEAbiN6--SEE~i8N--85-~-3t7,--M€A7 AND 

PROVIDING AN IMMEDIATE EFFECTIVE OAT~." 

BE IT ENAC'rED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 8~-2-236, MCA, is amended to read: 

~"' '"''"'""' counn• 
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''85-2-236. Certificate of water right. (1) When a 

final decree is entered, the water judge shall send a copy 

to the department. ~he §~~~£t as provided in 85-2-306, the 

department shall on the basis of the final decree issue a 

certificate of water right to each person decreed an 

existing right. The original of the certificate shall be 

sent to the person to whom the_ right is decreed. The 

department shall keep a copy of the certificate in its 

office in Helena. 

(2) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly_ repol:"ts and an annual 

summary report of all certificates of water right issued by 

the department within the county." 

Section 2. Section 85-2-306, MCA, is amended to read: 

''85-2-306. Exceptions to permit requirements. 11) 

Groundwater may be appropriated only by a person who has 

either exclusive property rights in the groundwater 

development works or the written consent of the person with 

those property rights. Outside the· boundaries of a 

controlled groundwater area, a permit is not required before 

appropriating groundwater by means of a well or developed 

spring with a maximum appropriation of less than 100 gallons 

per mi11ute. Within 60 days of completion of the well or 

developed spring and appropriation of the groundwater for 

-2- HB 642 

SECOND READING 



1 

2 

] 

4 

6 

7 

8 

~ 

10 

11 

12 

1] 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2o 

HB 0642/02 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt oE the noticeL the 

department shcill review the notice and may, befure issuing a 

certificatP of water right, return a detec~ive notice for 

correction or completion, together witt1 the reaSOilS for 

returning it. A notice does not lose priority of f i 1 i ng 

because of defects it the notice is corrected, conLpleted, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. IE a notice is not corrected and completed within 

the time allowed, the priority date of cippropriation shall 

bP the date of refiling a correct and comp1ete notice with 

the department. A certificate of water right may not be 

is~ued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 

be sent to the eotlnty-ele~k-and-reeerder-±n-th~-eotlnty-where 

the-pe±nt--of-d+ver~ion--or--plaee--of--tl~e--±s--leeated--for 

t"eeordatioM ~.EEE_~.£!.:1-..?to___£. The department shall k~ep a copy 

of the certificate in its office in Helena. A£te~ 

reeordatianT---t~e---elerk---and--reeorder--~hal~--~end--the 

e~rtifie~te-to-the apprnpri~~~r7 The date of filing of the 

notice of completion is thP dale of priority of Lhe right. 

(2) An appropriator of groLJrldwater by means of a well 
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or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file ~ 

notice of complPtion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water righl pursua11t to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropridtion shall be 

the date of the filing of a notice as provided in suGse~tiur1 

(l) of this sectir or the date of the filing of thP cldim 

of existing wat2r right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; hm;ever, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons 

certificate 

per 

of 

minute, the department shall issue a 

water right. ~S.:~~ific~~ _l_§_ iss~~d 

under this section, a certificate need not b~ ____ issued under 

the adjudication proc~~~ing__~~ded for in 85-2-216. 

(3) A permit 

impoundment or pit 

is 

and 

not required before constructing an 

appropriating water for use by 

livestock if the maximum capacily of the inlpoundmPnt or pit 

is less than 15 acre-feet a11d the appropriation is less th~r1 

30 acre-feet per year and is from a source ott1er than a 
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perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limit~tions it considers 

necessary to protect the rights of other appropriators. 

( 4) A person may also appropriate water without 

d~plying for or prior to receiving a permit under rtllPs 

adopted by the board uc1der 85-2-113.'' 

Section 3. Section 85-2-307, MCA, is amended to read: 

"BS-2-·307. Notice of opplicution. (1) (d) Upon receipt 

c,f a prope: appl icar- ion for a permit, the department shall 

prepare a notice cur1laining tt1e facts pertinecll to the 
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application and shall publish the notice once in a newspaper 

of general circulation in the area of the source onee-e-week 

£or-Z-eo~~eeutive-week~. 

(b) Before the iB~~ date of publication, the 

department shall also serve the notice by first-class mail 

upon: 

(i) an appropriator of water or applicant for or 

holder of a permit who, according to the record~ of the 

depdrtment, may be affected by the proposed appropriation; 

{ii) any purchaser under contract for deed, as defined 

in 70-20-115, of property that, according to the records of 

the department, may be affected by the proposed 

appropriation; and 

(iii) any public agency that has reserved waters in tfie 

source under 85-2-316. 

{c) The department may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels may be interested 1n or affected by the proposed 

appropriation. 

{d) The department shall file in its records proof of 

service by affidavit of the publisher in the case of notice 

by publication and by its own affidavit in the case of 

service by mail. 

(2) The notice shall ~tate that hy a date set by Lhc 

department (not less than 15 days or more than 60 days after 

-6- HB 642 
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the ±~~t date of publication) persons may file with the 

department written objections to the application. 

{3) The requirements of subsections (1) and (2) of 

this section do not apply if the department find5, on the 

basis of informatiorl reasonably available to it, that the 

appropriation as proposed in the applicatior1 will not 

adversely affect thP rights of other persons. 1
' 

Section 4. Section 85-2-310, MCA, is amended to read: 

''8~-2-310. Actiorl on application. (l) The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication of the notice of application if no objections 

have been received and within 180 day~ if a hearing is held 

or objections have been received. However, in either case 

the time may be extended upon agreement of the applicant 1 

or 1 in those cases where an environmental impact statement 

must 

than 

be 

60 

prep~red or in other extraordinary cases, 

days upon order of the department. 

not more 

If the 

department orders the time extended, it shall serve a notice 

of the extension and the reasons therefor by certified mail 

upon the applicant and each person who has fi 1 ed an 

objection as provided by 85-2-308. 

(2) However, an <'tpplicdtion may not be approved in d 

modified farm or llpon tPrms, conditions, or limitations 

specified by the department or denied, unless lhe applicant 
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is first granted an opportunity to be heard. If no objection 

is filed against the application but the department is of 

the opinion that the application should be approved in a 

modified form or upon terms, conditior1s, or limitations 

specified by it or that the application should be denied, 

the department shall prepare a statement of its opinion and 

the reasons therefor. The department shall serve a statement 

of its opinion by certified mail upon the applicant, 

together with a notice that the applicant may obtain a 

hearing by filin~ a request therefor within 30 days atter 

the notice is mai ed. The notice shall further state ltl<it 

the application will be modified in a specified manner or 

denied, unless a hearing is requested. 

(3) The department may cease action upo11 an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide 

beneficial use. An 

intent to appropriate water for a 

application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

tor which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an dpplication pursuant to this subsection shall 

be deemed a final decision of the department. 

(4) For all applications filed dfter July l, 1973, tt1e 

department shall find that an application IS not in good 

-8- HB 642 
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faith or does not show a bona fide intent to appropriate 

water (or a beneficial use if: 

(a) an application is not corrected and completed as 

required by 85-2-302; 

for; 

(b) 

(c) 

the appropriate filing fee is not paid; 

the application does not document: 

(i) a beneficial use of water; 

(ii) the proposed place of use of all water applied 

(iii) for an appropriation of 4,000 acre-feet a year or 

more and S.S cubic feet per second or more, a detailed 

project plan ±~eTnO~ng,--btlt--not-±imited-to 1 -a-~ea~onabie 

time-line-£or-the-eemplet~on-o£-tn~-pro;eet-an~--the--aet~et 

app±~eat±on--of-the-water-to-a-beneEieial-u~ey-whieh-may-not 

exeeed-19-year~-from--t~e--date--of--~ppY~eation,--detat~±ng 

describing when and how much water will be put to a 

beneficidl use;~ The __ _p~~~~n must _i__~l_ude_ ~--reasonab~ 

time line, not ·to_exceed 10 years from the ___ ~~~-e--~~--_issu~~c;~ 

~~~~___i_ fo~_ lh_e completion of the _£_£~-~- and~ 

~~tu9:_~---~cation of the wdter to a benefici~} ~~· 

(iv) for appropriations not covered in subsection 

(4}(c)(ii~), a general project pldrl statirlg when a11d how 

much water will be put to a beneficial use; and 

( v) if the water applied for is Lobe appropriated 

above that which will be used solely by the applicant or if 
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it will be marketed by the applicant to other users, 

information detailing: 

(A) each person who will use the water and the amount 

of water each person will use; 

(8) the proposed place of use of all water by each 

person; 

{C) the nature of the relationship between the 

applicant and each person using the water; and 

(D) each firm contractual agreement for the specified 

amount of water for each person using the water; or 

(d) the appropriate environmental impact statement 

fee, if any, is not paid as required by 85-2-124.'' 

Section 5. Section 85-2-312, MCA, is amended to read: 

''85-2-312. Terms of permit. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appro~tidtion or reldted diver~ion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations il considers necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal permits. A permit slidll be issued 

subject to exist~ng rights and any final determination of 
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those rights made under this chapler. 

( 2) The department me:y shall s~cify in the permit or 

in any authorized e~t-'=!!_sion of time provi9_ed_ in subsection 

1l.h :r:imi-t the time limits for commencement of the 

appropriation works, completion of construction, and actual 

application of the water to the proposed beneficial use. In 

fixing those time limits, the department shall consider the 

cost and magnitude of the project, the engineering and 

physical features to be encountered, and, on projects 

designed for gradual development and gradually increased use 

of water, the time reasonably necessary for that gradual 

development and increased use. For-good-ean~e-~nown--by--the 

~ermittee,--tne--department-may-~n-~t~-dt~er~tt~n-~ea~onably 

extend-time-limit~• The department shall issue the permit_~~ 

authorized extension of time su~ject to the terms, 

condition~-~ restricticru,_an~ _limit~tio~2__~t __ c__9nsider_§_ 

necessary to ensure that the work on the appropriation is 

~?ffi!l.l_enced, conducred, and ____s:omple tec!__~_Q!i__!tta ~~~'1~ter:_l __ s 

actu~_!y_ applied in a timely mann'=_~~____!_~ ben~f~cidl ~ 

specified in the p~_r:mit. 

ill____fhe d~~~tm~£1~ may, upon a sho~ing of good cause, 

~!__§>nd. time limits specified in _!._he permit for corrunencement 

of the appropri_~t!_~ wor~~' co~~~-"- ~f_-~~~ru~ion, __ and 

actual <!.12E} icat ion oJ: th~ -~a ter to t~ _ ____E_!_:Jpo~ecl beneficia 1 

use. _A____!__!__ reques!_~!or _____!:_~~~_nsi_~-~_of __ t_~me_ !_!lust ~EY 
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affidavit and ~ust be filed with t~e department prior to the 

expiration of the time limit specified in the permit or ~ 

I2___£ev_~_~usly authorized exte~_§-~On of time. The depart.!!_l_~_nt may 

issue an order temporarily extendi!J.9 the time limit 

~ecified in the permit for 120 days or until the department 

has co~~leted its action under ~~~ction, whichever is 
-----

greater. Upon re_ceipt of a proper requ~~t for extension of 

_!: __ ~n:te, the department s~al.~ prepare a notice con_~__9ining the 

facts pertinent to thP request for extension of time and 

shall publish the notice in a new~paE_er of _g~ne-r~ 

circulation in _t ~"!_~_~a of the source. The_ d~partrnent may 

serve_!!_9tice by :irst-class m~il upon any public age:_~r;~!:_ 

other person the d!;;!partment determines_~!~_~ interested i~ 

~~ affected by the r~~uest for extension of time. The 
-----~---

depar~_!!l~_nt shall hold a hear~!19 on the reque~f~~-- ~ __ xtension 

~t:,ime _1::10 _its own motion or if __ r~~~~te~_~y_an intere_:;ted 

_2_a~--- The departmen_l may grant the extension of time in 

~_§.bS~n~~heari!1_9 if no requests for a hearing are 

received and the extension of time:_ is granted as --~~~~_ted, 

or the department f!!_~ grant the exten~io~~ tim~-~~~ 

modified form by follow_~I_1_9 the process est_.:=tblished in 

85-2-310(2). Subsequent extensions of time may b~ made 1n 

the same mdnrter. 

t3t1~1 The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

-12- HB 642 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0642/02 

department in Helena. 

t4t~ The department shall provide to the county 

clerk and recorder of the county wherein the point of 

diversion or place of use is located quarterly reports and 

an annual summary report of all water right permits, 

certificates, and change approvals issued by the department 

within the county.'' 

Section 6. Section 85-2-318, MCA, is amended to read: 

''85-2-318. Water right appropriation account. There is 

established a water right appropriation account in the state 

special revenue tund of the slate treasury. All fees 

collected as provided in 85-2-113 shall be deposited in the 

account to help pay the expenses incurred by the department 

for administering and enforcing this part, part 1, part 4, 

and part 5 of chapter 2, Title 85, and Title 37, chapter 

43." 

Section 7. Section 85-2-331, MCA, is amended to read: 

''85-2-331. Reservations within Missouri River basin. 

(1) Tt1e slate or any agency or political subdivision thereof 

or the United States or dny agency thereof that desires to 

apply for d reservation of Water in the Missouri River basin 

shall file an application pursuant to 85-2-316 no laler than 

July 1, ±989 t99! }_9~~ EXC.§_!''l'_ ,,HAT ~P_P~ICATIONS_ FOR 

HLS!:.:HV/\TION __ QI_~--~.£LOW_FOHT PECK JAM_~TJS_]' __ ~_ FILFTJ NO 

!:_?._!_~R_:!'_HAN JULY h._ 1991_. 

-13- HH 642 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0642/02 

( 2) Subject to legislative appropriation, the 

department shall provide technical and financial assistance 

to other state agencies and political subdivisions in 

applying for reservations within the Missouri River basin. 

(3) ~-L Before December 31, ~99~ ~993 1991, the board 

shall make a final determination in accordance with 85-2-316 

on all applications filed before July l, ~989 ~99± 1989, for 

reser:vations of water in the Missouri River basin ABOVE FORT 
~----~~-

PECK DAM. 

LBJ _?~~Q_~E!- DECEMBER 31, 1993, THE BOARD SHALL MAKE A 

FINAL DETERMINATION IN ACCORDANCE WITH 85-2-316 ON ALL - -

APPLICATIONS FILED BEFORE JULY l, 1991, FOR RESERVATIONS OF 

WATER IN THE MISSOURI RIVER BASIN BELOW FORT PECK DAM. 

(C) THE BOARD SHALL DETERMINE WHICH APPLICATIONS OR 

PORTIONS OF APPLICATIONS ARE CONSlDEHElJ TO BE ABOVE OR BE:LOW - -- - -------~~----- -~~--~~-----~~----

FORT PECK DAM. 
~~~~----

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1')85. It the 

department issues a permit under Title 85, chapter 2, --~ 

L___~__Q___!__ __ to the granting of a _reservutLo_r_l_ __ ~_nder __ this 

section, the board ~_9:y__~~<?..!.clinate -~_he reservation to the 

~mit if it finds that the subordina1_:-_ior.!_does no_!__~ter _ _!er~ 

~_!Jst_?nt ia l_ly__ with-~-~~-~~~--~~- ?!"l___y___£~~-~ c~~_t_l_?_~ The bod rd 

shdll by order e~taUlish the relative priority of 

applications approved under this section.'' 
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Section 8. Section 85-2-402, MCA, is amended to read: 

''65-2-402. Changes in appropriation rights. ( 1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature~ 

{2) Except as provided in subsections (3) thrOtlgh (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are mel: 

(a) The proposed use will not adversely affect the 

water rights of other persons or other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

{b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

(c) The proposed use of watPr is Q beneficial use. 

( 3) The depa.t.-Lment may not dpprove a change in purpose 

of use or place of use uf an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantidl credible evidence that: 

(a) the criteria in subsection (2) are met; 

(b) the proposed change i~ a reasonable use. A 

finding of reasonable use must be based on a consideration 

of: 
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(i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aqtlatic life; 

(ii) the benefits to the applicant and the state; 

{iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility ot using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep; and 

(vi) the probable significant adverse environmcntdl 

impacts of the propo5cd use of water as determined by the 

department pursuant to Title 75, chapter l, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a} the applicant proves by clear and convincing 

evidence and the department finds that the criteria in 

subsections (2) and {3) are met; and 

(b) the department then petitions the legislature and 
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the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection (2) or (3) are met; 

(ii) the proposed out--of--state IJS€ of water is not 

contrary to water conservation in Mo11tdnd; and 
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(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (S)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation dnd use of 

water. 

(6} For any application for a change in appropriation 
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right involving 4~000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

65-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restriclions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time fo~ completion of the change. The depart~~~ 

l!@..Y_~xle~l'!!e __ limits" specif~~~-~he change approval 

under__!::_t"!_~ applicab_le crite~~~-~ocedures_of 85-2-Jl~lL:._ 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after not ice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the approprialor fails to Ghow sufficient cause, 

the dep~rtm~nt may modify or revoke the change approval. 

(9) The original of a change approval issued by the 
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department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

{10} A pe~son holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

{11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in ar'Y manner such unauthor izerl change in 

appropriation ri9ht. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section.'' 

Section 9. Section 85-2-403, MCA, is amended to read: 

''85-2-403. Transfer of appropriation right. (1) The 

right to use water shall pass with a conveyance of the land 

or transfer by operation of law, unless specifically 

exempted therefrom. All transfers of interests in 

appropriation rights shall be without loss of priority. 

(2) Failure to comply with the provisions of 

85-2-402f6t do~s not render a conveyance or reservdtion of d 

water right void, but the right may not be used U11til the 

department has approved the change. This subsection applies 
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retroactively, within the meaning of 1-2-109, to a 

conveyance or reservation made after July 1, 1973.'' 

NSW-SBe~TeN~--se~~io~-±9.--R~pealer.--seetion-85-2-311, 

4 MeA,-is-repealed• 

5 NEW SECTION. Section 10. Extension of authority. Any 

6 existing authority of the board of natural resources and 

7 conservation to make rules on the subject of the provisions 

3 of this act is extended to the provisions of this act. 

9 NEW SECTION. Section 11. Effective date. This act is 

10 effective on passage and approval. 

-End-
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BOOSE BILL NO. 642 

INTRODUCED BY SPAETH 

BY REQUEST OF THE DEPARTMENT 

OF NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PERMIT AND 

UTILIZATION PROVISIONS OF THE WATER USE LAWS; ALTERING THE 

FILING AND ISSUANCE REQUIREMENTS OF A CERTIFICATE OF WATER 

RIGHT; REDUCING THE PUBLICATION REQUIREMENT FOR A PERMIT 

APPLICATION; REDEFINING A REASONABLE PERIOD OF TIME TO 

ESTABLISH BONA 

GRANTING AN 

FIDE INTENT; REVISING THE 

EXTENSION OF TIME FOR 

PROCEDURE FOR 

COMPLETING AN 

APPROPRIATION UNDER A PERMIT OR CHANGE AUTHORIZATION; 

EXPANDING AUTHORITY TO EXPEND MONEY FROM THE WATER RIGHT 

APPROPRIATION ACCOUNT; SUBORDINATING PRIORITY DATES OF 

MISSOURI RIVER BASIN RESERVATIONS IN A LIMITED CLASS OF 

CASES AND EXTENDING DEADLINES FOR RESERVATIONS BELOW FORT 

PECK DAM; REVISING THE COMPLIANCE PROVISION IN THE TRANSFER 

OF A WATER RIGHT; AMENDING SECTIONS 85-2-236·, 85-2-306, 

85-2-387. 85-2-310, 85-2-312, 85-2-318, 85-2-331, 85-2-402, 

AND 85-2-403, MCA; RBPBAbrN8--SBe~r9N--85-~-3i77--MeA7 AND 

PROVIDlBG AN IMMEDIATE EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-236, MCA, is amended to read: 

~ .. , .. ,,w •• coundl 
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"85-2-236, Certificate of water right. (1) When a 

final decree is entered, the water judge shall send a copy 

to the department. ~he Except as provided in 85-2-306, the 

department shall on the basis of the final decree issue a 

certificate of water right to each person decreed an 

existing right. The original of the certificate shall be 

sent to the person to whom the right is decreed. The 

department shall keep a copy of the certificate in its 

office in Helena~ 

(2) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly reports and an annual 

summary report of all certificates of water right issued by 

the department within the county~" 

Section 2. Section 85-~-306, MCA, is amended to read: 

"85-2-306~ Exceptions to permit requirements~ (1) 

Groundwater may be appropriated only by a person who has 

either exclusive property rights in the groundwater 

development works or the written consent of the person with 

those property rights~ Outside the boundaries of a 

controlled groundwater area, a permit is not required before 

appropriating groundwater by means of a well or developed 

spring with a maximum appropriation of less than 100 gallons 

per minute, EXCEPT THAT A COMBINED APPROPRIATION FROM TWO OR 

MORE WELLS OR DEVELOPED SPRINGS EXCEEDING THIS LIMITATION 
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RBQUIRBS ~ PB~IT, Within 60 days of completion of the well 

or developed spring and appropriation of the groundwater for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to ex-ceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation shall 

be the date of refiling a cocrect and complete notice with 

the department. A certificate of water ~ight may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shall 

be sent to the eo~nty-e!erk-and-reeorder-tn-the-ee~nty-whe~e 

the-peint-el-diYersien--er--p~aee--ef--ase--is--%eeated--~or 

reeerdetion appcopciato<. The department shall keep a copy 

of the certificate in its office in Helena. A~ter 

reeordetieny---the---e~erk---end--reeerder--aha::--aend--the 

eertifieete-to-the-epprepriaterT The date of filing of the 
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notice of completion is the date of pEiority of the right, 

(2) An appropriator of groundwater by means of a well 

or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claia of existing wate~ right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall he 

the date of the filing of a notice as provided in subsection 

(1) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is ~n existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of less than 

100 gallons per minute, the department shall issue a 

certificate of water right. If a certificate ia issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 
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is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsectionr a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit~ If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

II) A person may also appropriate water without 

applying Lor or prior to receiving a permit under rules 

adopted by the board under 8S-2-113." 

Section 3. Section 85-2-307, MCA, is amended to read: 

"85-2-307. Notice of application. (1) (a) Upon receipt 
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of a proper application for a permit, the department shall 

prepare a notice containing the facts pertinent to the 

application and shall publish the notice ~ in a newspaper 

of general circulation in the area of the source anee-a-week 

Eer-i-eonsec~~~ve-weeks. 

(b) Before the las~ date of publication, the 

department shall also serve the notice by first-class mail 

upon: 

(i) an appropriator of water or applicant for or 

holder of a permit who, according to the records of the 

department, may be affected by the proposed appropriation; 

(ii) any purchaser under contract for deed, as defined 

in 70-20-115, of property that, according to the records of 

the department, may be affected by the proposed 

appropriation; and 

(iii) any public agency that has reserved waters in the 

source under 85-2-316. 

(c) The department may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels may be interested in or affected by the proposed 

appropriation. 

(d) The department shall file in its records proof of 

service by affidavit of the publisher in the case of notice 

by publication and by its own affidavit in the case of 

service by mail. 
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(2) The Rotice shall state that by a date set by the 

depa~tment (not less than 15 days or more than 60 days after 

the lase date of publication) persons may file with the 

department written objections to the application. 

(3) The requirements of subsections (1) and (2) of 

this section do not apply if the department finds, on the 

basis of information reasonably available to it, that the 

appropriation as proposed in the application will not 

adversely affect the rights of other persons." 

Section 4. Section 85-2-310, MCA, is amended to read; 

"85-2-310. Action on application. (1) The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication of the notice of application if no objections 

have been received and within 180 days if a hearing is held 

or objections have been received. However, in either case 

the time may be extended upon agreement of the applicant, 

or, in those cases where an environmental impact statement 

must be prepared or in other extraordinary cases, not more 

than 60 days upon orde< of the department. If the 

department orders the time extended, it shall serve a notice 

of the extension and the reasons therefor by certified mail 

upon the applicant and each pe<son who has filed an 

objection as provided by 85-2-JOB. 

(2J Boweve<, an application may not be app<oved in a 
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modified form or upon terms, conditions, or limitations 

specified by the department or denied, vnless the applicant 

is first granted an opportunity to be heard. If no objection 

is filed against the application but the department is of 

the opinion that the application should be approved in a 

modified form or upon terms, conditions, or limitations 

specified by it or that the application should be denied, 

the department shall prepare a statement of its opinion and 

the reasons therefor. The department shall serve a statement 

of its opinion by certified mail upon the applicant, 

together with a notice that the applicant may obtain a 

hearing by filing a request therefor within 30 days after 

the notice is mailed. The notice shall further state that 

the application will be modified in a specified manner or 

denied, unless a hearing is requested. 

(3) The department may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in qood faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

fo< which it was returned, and the<e shall be no <ight to a 

priority date baaed upon the filing of the application. 

Returning an application pursuant ro ~is subsection shall 

be deemed a final decision of the deparement. 
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(4) For all applications filed after July 1, 1973, the 

department shall find that an application is not in good 

faith or does not show a bona fide intent to appropriate 

water for a beneficial use if: 

(a) an application is not corrected and completed as 

required by 85-2-302; 

for~ 

(b) the appropriate filing fee .is not paid; 

(c) the application does not document: 

(i) a beneficial use of water; 

(ii) the proposed place of use of all water applied 

(iii) for an appropriation of 4,000 acre-feet a year or 

more and 5~5 cubic feet per second or more, a detailed 

project plan ~ne%~8~ft~T--b~~--no~-lim±ted-toT-a-reasonahie 

~i•e-%ine-£e~-the-eomp%e~ion-o£-~he-projeet-and--~he--aet~a% 

appiieatien--o~-the-water-to-a-bene£ieial-~seT-which-may-not 

exeeed-%8-years-£rem--the--date--e£--appiieation7--detaiiing 

describing when and how much water will be put to a 

beneficial use~. The project plan must include a reasonable 

time l~y not to exceed 10 years from the time of issuance 

of a pex.tt, for the completion of the project and the 

actual application of the water to a beneficial use. 

(.i"j for appropriations not covered in subsection 

(4)ic){iii), a general project plan stating when and how 

much water will be put to a beneficial use; and 
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(v) if the water applied for is to be appropriated 

above that which will be used solely by the applicant or if 

it will be marketed by the applicant to other users, 

information detailing: 

(A) each person who will use the water and the amount 

of water each person will use; 

(B) the proposed place of use of all water by each 

person; 

(C) the nature of the relationship 

applicant and each person using the water; and 

between the 

(D) each firm contractual agreement for the specified 

amount of water for each person using the water; or 

(d) the appropriate environmental impact statement 

fee, if any, is not paid as required by 85-2-124." 

Section 5. Section 85-2-312, MCA, is amended to read: 

"85-2-312. Terms of permit. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitations it considers necessary to 

satisfy the criteria listed in 85-2-311, and it may issue 
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te*Potary or seasonal permits. A permit shall be issued 

subject to e~i~ting rights and any final determination of 

those rights made under this chapter. 

121 The department may shall specify in the permit or 

in any authorized extension of time provided in subsection 

11lL !im+t the time !!!!!! for commencement of the 

aPPropriation works, completion of construction, and actual 

application of the water to the proposed beneficial use. In 

fixing those time limits, the department shall consider the 

cost and magnitude of the project, the engineering and 

physical features to be encountered, and, on projects 

designed for gradual 'development and gradually increased use 

of waterr the time reasonably necessary for that gradual 

develOpment and increased use. Per-;oed-eaase-aftewft--by--the 

permit:t:eeT--i:he--.tepari:mefti:-may-ift-HS-dil!eretion-rea~oftabiy 

••~end-~ime-~i~i~eT The department shall issue the permit or 

authorized e~tension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

( 3) 'l'he department may1 uP<?Ii a showing of good cause, 

eztend time limits specified in the permit for commencement 

of the appropriation works, completion of construction, and 
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actual application of the water to the pcoposed beneficial 

use. All requests for extensions or time must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit specified in the permit or any 

pre9iously authorized extension of time. '!he department may 

issue an order temporarily extend~ng the time limit 

specified. in the permit for 120 days or until the department 

has completed its action under this section, whicheve~ is 

qreate~. Upon receipt of a proper request for eXtension of 

time, tbe department shall prepare a nqtice containing the 

facts pertinent to the request for eztension of time and 

shall publish the notice in a ne~spaper of general 

circulation in the area of the source. The department may 

serve notice by first-class Mail upon any public agency or 

other person the department determines may be interested ln 

or affected by the request for eztenaion of time. The 

department shall bOld a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The department may g~ant the extension of time in 

the absence of a hearing if no [&guests for a heAting are 

received and the extension of time is g~anted as requested, 

or the department may grant the extension of time in a 

modified form by following the proceaa established in 

85-2-310(2). Subsequent eztensions af time may be made in 

the same manner. 
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t3tl!l The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

ttt111 The department shall provide to the county 

clerk and recorder of the county wherein the point of 

diversion or place of use is located quarterly reports and 

an annual summary report of all water right permits, 

certificates, and change approvals issued by the department 

within the county.n 

Section 6. Section 85-2-318, MCA, is amended to read; 

"85-2-318. Water right appropriation account. There is 

established a water right appropriation account in the state 

special revenue fund of the state treasury. All fees 

collected as provided in 85-2-113 shall be deposited in the 

account to help pay the expenses incurred by the department 

for administering and enforcing this part, part 1, part 4, 

and part 5 of chapter 2, Title 85, and Title 37, chapter 

43 .. " 

Section 7. Section 85-2-331, MCA, is amended to read: 

"BS-2-331. Reservations within Missouri River basin. 

(1) The .state or any agency or political subdivision thereof 

or the Daited States or any agency thereof that desires to 

apply ~or a reservation of water in the Missouri River basin 

shall fi~e an application pursuant to 85-2-316 no later than 

July 1, ~989 i99i 1989, EXCEPT THAT APPLICATIONS FOR 
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RESERVATION OF WATER BELOW FORT PECK DAM MOST BE FILED NO 

LATER THAN JULY l, 1991. 

( 2) Subject to legislative appropriation, the 

department shall provide technical and financial assistance 

to other state agencies and political subdivisions in 

applying for reservations within the Missouri River basin. 

(3) ~ Before December 31, ~99i ~993 1991, the board 

shall make a final determination in accordance with 85-2-316 

on all applications filed before July 1, i989 i99~ 1989, for 

reservations of water in the Missouri River basin ABOVE FORT 

PECK DAM. 

(B) BEFORE DECEMBER 31, 1993, THE BOARD SHALL MAKE A 

FINAL DETERMINATION IN ACCORDANCE WITH 85-2-316 ON ALL 

APPLICATIONS FILED BEFORE JULY 1, 1991, FOR RESERVATIONS OF 

WATER IN THE MISSOURI RIVER BASIN BELOW FORT PECK DAM. 

(C) THE BOARD SHALL DETERMINE WHICH APPLICATIONS OR 

PORTIONS OF APPLICATIONS ARE CONSIDERED TO BE ABOVE OR BELOW 

FORT PECK DAM, 

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1985. If the 

department issues a permit under Title 85, chapter 2, part 

3, prior to the granting of a reservation under this 

section, the board may subordinate the reservation to the 

permit if it finds that the subordination does not interfere 

substantially with the purpose of any reservation. The board 
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shall by order establish the relative priority of 

flpplic:ations approved under this section." 

Section 8. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. (1) An 

appropriator may not make a change in an appropriation right 

e¥cept as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

(2) except as provided in subsections (3) through (5), 

the departaent shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) Tbe proposed use will not adversely affect tbe 

water rl9hts of other persons or other planned uses or 

developaents for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, constructionr and 

operation of the appropriation works are adequate. 

(C) The proposed use of water is a beneficial use. 

(3) The department may not approve a change in purpose 

of uae or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and s.s or more cubic feet per 

second of water unless tbe appropriator proves by 

substanti.al credible evidence that: 

fa) the crit•ria io ~ubsection (2) are·met; 

(b) tbe proposed cbange is a reasonable use. A 
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finding of reasonable use must be basad on a consideration 

of: 

(i) the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflow& for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and tbe state; 

(iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) tbe effects on private property rights by any 

creation of or contribution to saline seep; and 

tvl) the probable significant adverse environ~ental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversi?n that results in 4,000 

or more acre-feet of water a year and s.s or more cubic fee~ 

per second of water bein9 consumed unlesa: 

(a) tbe applicant proves by clear and convincing 

evidence and tbe departaent finds that the criteria in 
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subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or mo~e public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside tbe state unless the appropriator proves by clear 

and coavincing evidence and, if applicable, the legislature 

approves af~er one or more public hearings that: 

(1) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 

subsection 12) or (3) are met: 
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(ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana: 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water: and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 

the state of Montana governing the appropriation and use of 
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water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice and may 

hold one or more hearings upon any other proposed change if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

(8) If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 

revoked. If the appropriator fails to show sufficient cause, 
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the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(10) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance' with this sect ion." 

Section 9. Section 85-2-403, MCA, is amended to read: 

"85-2-403. Transfer of appropriation right. (1) The 

right to use water shall pass with a conveyance of the land 

or transfer by operation of law, unless specifically 

exempted therefrom. All transfers of interests in 

appropriation rights shall be without loss of priority. 

( 2) Failure to comply with the provisions of 

BS-2-402t6t does not render a conveyance or reservation of a 
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1 water right void, but the right may not be used until the 

2 department has approved the change. This subsection applies 

3 retroactively, within the meaning of 1-2-109, to a 

4 conveyance or reservation made after July 1, 1973. •• 

5 NBN-SBe~i6NT--Beetion-%8v--Repeaierv--Seetion-85-i-3i~7 

6 MeAT-ia-repeaiedv 

7 NEW SECTION. Section 10. Extension of authority. Any 

8 existing authority of the board of natural resources and 

9 conservation to make rules on the subject of the provisions 

10 of this act is extended to the provisions of this act. 

11 NEW SECTION. Section 11. Effective date. This act is 

12 effective on passage and approval. 

-End-
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HOUSE BILL NO. 642 

INTRODUCED BY SPAETH 

BY REQUEST OF THE DEPARTMENT 

OF NATURAL RESOURCES AND CONSERVATION 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PERMIT AND 

UTILIZATION PROVISIONS OF THE WATER USE LAWS; ALTERING THE 

FILING AND ISSUANCE REQUIREMENTS OF A CERTIFICATE OF WATER 

RIGHT; REDUCING THE PUBLICATION REQUIREMENT FOR A PERMIT 

APPLICATION; REDEFINING A REASONABLE PERIOD OF TIME TO 

ESTABLISH BONA FIDE INTENT; REVISING THE PROCEDURE FOR 

GRANTING AN EXTENSION OF TIME FOR 

APPROPRIATION UNDE~ A PERMIT OR CHANGE 

COMPLETING AN 

AUTHORIZATION; 

EXPANDING AUTHORITY TO EXPEND MONEY FROM THE WATER RIGHT 

APPROPRIATION ACCOUNT; SUBORDINATING PRIORITY DATES OF 

MISSOURI RIVER BASIN RESERVATIONS IN A LIMITED CLASS OF 

CASES AND EXTENDING DEADLINES FOR RESERVATIONS BELOW FORT 

PECK DAM; REVISING THE COMPLIANCE PROVISION IN THE TRANSFER 

OF A WATER RIGHT; AMENDING SECTIONS 85-2-236, 85-2-306, 

85-2-307, 85-2-310, 85-2-312, 85-2-318, 85-2-331, 85-2-402, 

AND 85-2-403, MCA; RBPBAbiNG--SBeTi6H--85-i-3i~T--MeA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. Section 85-2-236, MCA, is amended to read: 

~n• , .. ,.,,., •• counc> 
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"85-2-236. Certificate of water right. (l) When a 

final decree is entered, the water judge shall send a copy 

to the department. ~he Except as provided in 85-2-306, the 

department shall on the basis of the final decree issue a 

certificate of water right to each person decreed an 

existing right. The original of the certificate shall be 

sent to the person to whom the right is decreed. The 

department shall keep a copy of the certificate in its 

office in Helena. 

(2) The department shall provide to the county clerk 

and recorder of the county wherein the point of diversion or 

place of use is located quarterly reports and an annual 

summary report of all certificates of water right issued by 

the department within the county." 

Section 2. Section 85-2-306, MCA, is amended to read: 

"85-2-306. Exceptions to permit requirements. (1) 

Groundwater may be appropriated only by a person who has 

either exclusive property rights in the groundwater 

development works or the written consent of the person with 

those property rights. Outside the boundaries of a 

controlled groundwater area, a permit is not required before 

appropriating groundwater by means of a well or developed 

spring with a maximum appropriation of less than 100 gallons 

per minute, EXCEPT THAT A COMBINED APPROPRIATION FROM THE 

SAME SOURCE FROM TWO OR MORE WELLS OR DEVELOPED SPRINGS 
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EXCEEDING THIS LIMITATION REQUIRES A PERMIT. Within 60 days 

of completion of the well or developed spring and 

beneficial use, the appropriation of the groundwater for 

appropriator shall file a notice of completion with the 

the department at its department on a form provided by 

offices and at the offices of the county clerk and 

recorders. Upon receipt of the notice, the department shall 

review the notice and may, before issuing a certificate of 

water right, return a defective notice for correctic or 

completion, together with the reasons for returning it. A 

notice does not lose priority of filing because of defects 

if the notice is corrected, completed, and refiled with the 

department within 30 days or within a further time as the 

department may allow, not to exceed 6 months. If a notice is 

not corrected and completed within the time allowed, the 

priority date of appropriation shall be the date of refiling 

a correct and complete notice with the department. A 

certificate of water right may not be issued until a correct 

and complete notice has been filed with the department. The 

original of the certificate shall be sent to the eonnty 

eier~--and--reeo~de~--in--~fte--eonftty--where--the--poiftt--of 

dive~eioft--or--plaee--ef--ase--is--loeaeed--£or--reeordatioft 

appropriator. The department shall keep a copy of the 

certificate in its office in Helena. After-reeordatioft,--ehe 

e~er~--aftd--reeorder--ehaii--~end--the--eertir~eate--to--the 
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appropriatoro The date of filing of the notice of completion 

is the date of priority of the right. 

(2) An appropriator of groundwater by means of a well 

or developed spring, first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion~ as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall be 

the date of the filing of a notice as provided in subsection 

11) of this section or the date of the filing of the claim 

of existing water right. An appropriation under this 

subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, 

100 gallons 

certificate 

except that for an appropriation of less than 

per minute, the department shall issue a 

of water right. If a certificate is issued 

under this section, a certificate need not be issued under 

the adjudication proceedings provided for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 
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livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to such terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

( 4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113." 

Section 3. Section 85-2-307, MCA, is amended to read: 
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"85-2-307. Notice of application. (1) (a) Upon receipt 

of a proper application for a permit, the department shall 

prepare a notice containing the facts pertinent to the 

application and shall publish the notice once in a newspaper 

of general circulation in the area of the source onee-a-week 

ie~-~-eonseeutive-weeks. 

(b) Before the la3t date of publication, the 

department shall also serve the notice by first-class mail 

upon: 

{i) an appropriator of water or applicant for or 

holder of a permit who, according to the records of the 

department, may be affected by the proposed appropriation: 

(ii) any purchaser under contract for deed, as defined 

in 70-20-115, of property that, according to the records of 

the department, may be affected by the proposed 

appropriation; and 

(iii) any public agency that has reserved waters in the 

source under 85-2-316. 

(c} The department may, in its discretion, also serve 

notice upon any state agency or other person the department 

feels may be interested in or affected by the proposed 

appropriation. 

(d) The department shall file in its records proof of 

service by affidavit of the publisher in the case of notice 

by publication and by its own affidavit in the case of 
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service by mail. 

(2) The notice shall state that by a date set by the 

department (not less than 15 days or more than 60 days after 

the %ftst date of publication) persons may file with the 

department written objections to the application. 

(3) The requirements of subsections (1) and (2} of 

this section do not apply if the department finds, on the 

basis of information reasonably available to it, that the 

appropriation as proposed in the application wil' not 

adversely affect the rights of other persons." 

Section 4. Section 85-2-310, MCA, is amended to read: 

11 85-2-310. Action on application. ( 1) The department 

shall grant, deny, or condition an application for a permit 

in whole or in part within 120 days after the last date of 

publication of the notice of application if no objections 

have been received and within 180 days if a hearing is held 

or objections have been received. However, in either case 

the time may be extended upon agreement of the applicant, 

or, in those cases where an environmental impact statement 

must be prepared or in other extraordinary cases, not more 

than 60 days upon order of the department. If the 

department orders the time extended, it shall serve a notice 

of the extension and the reasons therefor by certified mail 

upon the applicant and each person who has filed an 

objection as provided by 85-2-308. 
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(2) However, an application may not be approved in a 

modified form or upon terms, conditions, or limitations 

specified by the department or denied, unless the applicant 

is first granted an opportunity to be heard. If no objection 

is filed against the application but the department is of 

the opinion that the application should be approved in a 

modified form or upon terms, conditions, or limitations 

specified by it or that the application should be denied, 

the department shall prepare a statement of its opinion and 

the reasons therefor. The department shall serve a statement 

of its opinion by certified mail upon the applicant, 

together with a notice that the applicant may obtain a 

hearing by filing a request therefor within 30 days after 

the notice is mailed. The notice shall further state that 

the application will be modified in a specified manner or 

denied, unless a hearing is requested. 

(3) The department may cease action upon an 

application for a permit and return it to the applicant when 

it finds that the application is not in good faith or does 

not show a bona fide intent to appropriate water for a 

beneficial use. An application returned for any of these 

reasons shall be accompanied by a statement of the reasons 

for which it was returned, and there shall be no right to a 

priority date based upon the filing of the application. 

Returning an application pursuant to this subsection shall 
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be deemed a final decision of the department. 

(4) For all applications filed after July 1, 1973, the 

department shall find that an application is not in good 

faith or does not show a bona fide intent to appropriate 

water for a beneficial use if: 

(a) an application is not corrected and completed as 

required by 85-2-302; 

for; 

(b) the appropriate filing fee is not paid; 

(c) the application does not document: 

(i) a beneficial use of water; 

(ii) the proposed place of use of all water applied 

(iii) for an appropriation of 4,000 acre-feet a year or 

more and 5.5 cubic feet per second or more, a detailed 

project plan ~neitla~ng,--b~t--not-~imited-to,-8-~ea~o~ahle 

t~Me-iifte-for-the-eompletion-o£-the-project-and--the--8et~8i 

appl±eat~o"--o£-the-water-to-a-be"ef~e~8i-ttee,-whieh-may-not 

exeeed-i9-yeare-£ro~--the--date--oE--appl±eat±on7--detai±ing 

desc~ibing when and how much water will be put to a 

beneficial use~. The project plan must include a reasonable 

time line, not to exceed 10 years from the time of issuance 

of a permit, for t~~ completion of the p~gject and the 

actu~_!._application of the water to a beneficial use. 

(iv) for appropriations not covered in subsection 

(4)(c)(iii), a general project plan stating when and how 

-9- HB 642 
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much water will be put to a beneficial use: and 

(v) if the water applied for is to be appropriated 

above that which will be used solely by the applicant or if 

it will be marketed by the applicant to other users, 

information detailing: 

(A) each person who will use the water and the amount 

of water each person will use; 

(B) the proposed place of use of all water by each 

person; 

(C) the nature of the relationship between the 

applicant and each person using the water; and 

(D) each firm contractual agreement for the specified 

amount of water for each person using the water; or 

(d) the appropriate environmental impact statement 

fee, if any, is not paid as required by 85-2-124.•• 

Section 5. 

11 85-2-312. 

Section 85-2-312, MCA, is amended to read: 

Terms of perrnit. (1) The department may 

issue a permit for less than the amount of water requested, 

but in no case may it issue a permit for more water than is 

requested or than can be beneficially used without waste for 

the purpose stated in the application. The department may 

require modification of plans and specifications for the 

appropriation or related diversion or construction. The 

department may issue a permit subject to terms, conditions, 

restrictions, and limitation~ it considers necessary to 
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satisfy the criteria listed in 85-2-311, and it may issue 

temporary or seasonal permits. 

subject to existing rights and any 

A permit shall be issued 

final determination of 

those rights made under this chapter. 

(2) The department aay shall specify in the permit or 

in any authorized extension of time provided in subsection 

1llL ~imit th~ time limits for commencement of the 

appropriation works, completion of construction, and actual 

application of the water to the proposed beneficial u~~. In 

fixing those time limits, the department shall consider the 

cost and magnitude of the project, the engineering and 

physical features to be encountered, and, on projects 

designed for gradual development and gradually increased use 

of water, the time reasonably necessary for that gradual 

development and increased use. Por-good-eatlse-showrt--by--tfte 

pe~m~eeee,--the--departmertt-may-ift-its-d±seretioft-rea~oftabiy 

e•tend-eime-%±mits. The department shall issue the permit or 

authorized extension of time subject to the terms, 

conditions, restrictions, and limitations it considers 

necessary to ensure that the work on the appropriation is 

commenced, conducted, and completed and that the water is 

actually applied in a timely manner to the beneficial use 

specified in the permit. 

{3) The department may, upon a showing of good cause,_ 

extend time limits specified in the permit for commencement 
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of the appropriation works, completion of construction, and 

actual application of the water to the proposed beneficial 

use. All requests f~r ext~.!l~ion~ of ___!__!_~e must be by 

affidavit and must be filed with the department prior to the 

expiration of the time limit specified in the permit or any 

previously authorized extension of time. The department may 

issue an order temporarily extending the time limit 

specified in the permit for 120 days or until the department 

has completed its action under this section, whichever is 

greater. Upon receipt of a proper request for extension of 

time, the department shall prepare a notice containing the 

facts pertinent to the request for extension of time and 

shall publish the notice in a newspaper of general 

circulation in the area of the source. The department may 

serve notice by first-class mail upon any public agency or 

other person the department determines may be interested in 

or affected by the request for extension of time. The 

department shall hold a hearing on the request for extension 

of time on its own motion or if requested by an interested 

party. The department may grant the extension of time in 

the absence of a hearing if no requests for a hearing are 

received and the extension of time is granted as requested, 

or the dep~rtment may qrant the extension of time in a 

modified form by followin~ the process established in 

85-2-310(2). Subsequent extensio~~ of time may be made in 

-12- HB 642 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0642/04 

the same manner. 

t3t1!l The original of the permit shall be sent to the 

permittee, and a copy shall be kept in the office of the 

department in Helena. 

t4tlil The department shall provide 

clerk and recorder of the county wherein 

to the county 

the point of 

diversion or place of use is located quarterly reports and 

an annual summary report of all water right permits, 

certificates, and change approvals issued by the department 

within the county.~ 

Section 6. Section 85-2-318, MCA, is amended to read: 

"85-2-318. Water right appropriation account. There is 

established a water right appropriation account in the state 

special revenue fund of the state treasury. All fees 

collected as provided in 85-2-113 shall be deposited in the 

account to help pay the expenses incurred by the department 

for administering and enforcing this part, part 1, part 4, 

and part 5 of chapter 2, Title 85, and Title 37, chapter 

43." 

Section 7. Section 85-2-331, MCA, is amended to read: 

"85-2-331. Reservations within Missouri River basin. 

(1) The state or any agency or political subdivision thereof 

or the United States or any agency thereof that desires to 

apply for a reservation of water in the Missouri River basin 

shall file an application pursuant to 85-2-316 no later than 
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July 1, %989 %99% 1989, EXCEPT THAT APPLICATIONS FOR 

RESERVATION OF WATER BELOW FORT PECK DAM MUST BE FILED NO 

LATER THAN JULY 1, 1991. 

( 2) Subject to legislative appropriation, the 

department shall provide technical and financial assistance 

to other state agencies and political subdivisions in 

applying for l:'eservations within the Missouri River basin. 

(3) ~Before December 31, %99% %99~ 1991, the board 

shall make a final determination in accordance with 85-2-316 

on all applications filed before July 1, %989 %99% 1989, for 

reservations of water in the Missouri River basin ABOVE FORT 

PECK DAM. 

(B) BEFORE DECEMBER 31, 1993, THE BOARD SHALL MAKE A 

FINAL DETERMINATION IN ACCORDANCE WITH 85-2-316 ON ALL 

APPLICATIONS FILED BEFORE JULY 1, 1991, FOR RESERVATIONS OF 

WATER IN THE MISSOURI RIVER BASIN BELOW FORT PECK DAM. 

(C) THE BOARD SHALL DETERMINE WHICH APPLICATIONS OR 

PORTIONS OF APPLICA1'IONS ARE CONSIDERED TO BE ABOVE OR BELOW 

FORT PECK DAM. 

(4) Water reservations approved by the board under 

this section have a priority date of July 1, 1985. If the 

department issues a permit under Title 85, chapter 2, part 

3, prior to the granting of a reservation under this 

section, the board may subordinate the reservation t9~ 

~rmit if it finds that the subordination does not interfere 
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substantially with the purpose of any reservation. The board 

shall by order establish the relative priority of 

applications approved under this section." 

Section 8. Section 85-2-402, MCA, is amended to read: 

"85-2-402. Changes in appropriation rights. (1) An 

appropriator may not make a change in an appropriation right 

except as permitted under this section and with the approval 

of the department or, if applicable, of the legislature. 

(2) Except as provided in subsections (3) throu~h (5), 

the department shall approve a change in appropriation right 

if the appropriator proves by substantial credible evidence 

that the following criteria are met: 

(a) The proposed use will 

water rights of other persons or 

not adversely affect the 

other planned uses or 

developments for which a permit has been issued or for which 

water has been reserved. 

(b) The proposed means of diversion, construction, and 

operation of the appropriation works are adequate. 

{c) The proposed use of water is a beneficial use. 

(3) The department may not approve a change in purpose 

of use or place of use of an appropriation of 4,000 or more 

acre-feet of water a year and 5.5 or more cubic feet per 

second of water unless the appropriator proves by 

substantial credible evidence that: 

(a) the criteria in subsection (2) are met; 
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proposed change is a reasonable use. A 

reasonable use must be based on a consideration 

(i} the existing demands on the state water supply, as 

well as projected demands of water for future beneficial 

purposes, including municipal water supplies, irrigation 

systems, and minimum streamflows for the protection of 

existing water rights and aquatic life; 

(ii) the benefits to the applicant and the state; 

{iii) the effects on the quantity and quality of water 

for existing uses in the source of supply; 

(iv) the availability and feasibility of using 

low-quality water for the purpose for which application has 

been made; 

(v) the effects on private property rights by any 

creation of or contribution to saline seep: and 

(vi) the probable significant adverse environmental 

impacts of the proposed use of water as determined by the 

department pursuant to Title 75, chapter 1, or Title 75, 

chapter 20. 

(4) The department may not approve a change in purpose 

of use or place of use for a diversion that results in 4,000 

or more acre-feet of water a year and 5.5 or more cubic feet 

per second of water being consumed unless: 

(a) the applicant proves by clear and convincing 
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evidence and the department finds that the criteria in 

subsections (2) and (3) are met; and 

(b) the department then petitions the legislature and 

the legislature affirms the decision of the department after 

one or more public hearings. 

(5) (a) The state of Montana has long recognized the 

importance of conserving its public waters and the necessity 

to maintain adequate water supplies for the state's water 

requirements, including requirements for reserved water 

rights held by the United States for federal reserved lands 

and in trust for the various Indian tribes within the 

state's boundaries. Although the state of Montana also 

recognizes that, under appropriate conditions, the 

out-of-state transportation and use of its public waters are 

not in conflict with the public welfare of its citizens or 

the conservation of its waters, the following criteria must 

be met before out-of-state use may occur: 

(b) The department and, if applicable, the legislature 

may not approve a change in appropriation right for the 

withdrawal and transportation of appropriated water for use 

outside the state unless the appropriator proves by clear 

and convincing evidence and, if applicable, the legislature 

approves after one or more public hearings that: 

(i) depending on the volume of water diverted or 

consumed, the applicable criteria and procedures of 
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subsection (2) or (3) are met; 

{ii) the proposed out-of-state use of water is not 

contrary to water conservation in Montana; and 

(iii) the proposed out-of-state use of water is not 

otherwise detrimental to the public welfare of the citizens 

of Montana. 

(c) In determining whether the appropriator has proved 

by clear and convincing evidence that the requirements of 

subsections (5)(b)(ii) and (5)(b)(iii) will be met, the 

department and, if applicable, the legislature shall 

consider the following factors: 

(i) whether there are present or projected water 

shortages within the state of Montana; 

(ii) whether the water that is the subject of the 

proposed change in appropriation might feasibly be 

transported to alleviate water shortages within the state of 

Montana; 

(iii) the supply and sources of water available to the 

applicant in the state where the applicant intends to use 

the water; and 

(iv) the demands placed on the applicant's supply in 

the state where the applicant intends to use the water. 

(d) When applying for a change in appropriation right 

to withdraw and transport water for use outside the state, 

the applicant shall submit to and comply with the laws of 
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the state of Montana governing the appropriation and use of 

water. 

(6) For any application for a change in appropriation 

right involving 4,000 or more acre-feet of water a year and 

5.5 or more cubic feet per second of water, the department 

shall give notice of the proposed change in accordance with 

85-2-307 and shall hold one or more hearings in accordance 

with 85-2-309 prior to its approval or denial of the 

proposed change. The department shall provide notice 1~d may 

hold one or more hearings upon any other proposed charge if 

it determines that such a change might adversely affect the 

rights of other persons. 

(7) The department or the legislature, if applicable, 

may approve a change subject to such terms, conditions, 

restrictions, and limitations as it considers necessary to 

satisfy the criteria of this section, including limitations 

on the time for completion of the change. The department 

may extend time limits specified in the change approval 

under the applicable criteria and procedures of 85-2-312(3). 

{8} If a change is not completed as approved by the 

department or legislature or if the terms, conditions, 

restrictions, and limitations of the change approval are not 

complied with, the department may, after notice and 

opportunity for hearing, require the appropriator to show 

cause why the change approval should not be modified or 
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revoked. If the appropriator fails to show sufficient cause, 

the department may modify or revoke the change approval. 

(9) The original of a change approval issued by the 

department must be sent to the applicant, and a duplicate 

must be kept in the office of the department in Helena. 

(lO) A person holding an issued permit or change 

approval that has not been perfected may change the place of 

diversion, place of use, purpose of use, or place of storage 

by filing an application for change pursuant to this 

section. 

(11) A change in appropriation right contrary to the 

provisions of this section is invalid. No officer, agent, 

agency, or employee of the state may knowingly permit, aid, 

or assist in any manner such unauthorized change in 

appropriation right. No person or corporation may, directly 

or indirectly, personally or through an agent, officer, or 

employee, attempt to change an appropriation right except in 

accordance with this section." 

Section 9. Section 85-2-403, MCA, is amended to read: 

"85-2-403. Transfer of appropriation right. ( l) The 

right to use water shall pass with a conveyance of the land 

or transfer by operation 

exempted therefrom. All 

of law, 

transfers 

unless specifically 

of interests in 

appropriation rights shall be without loss of priority. 

( 2) Failure to comply with the provisions of 
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1 B5-2-402t6t does not render a conveyance or reservation of a 

2 water right void, but the right may not be used until the 

3 department has approved the change. This subsection applies 

4 retroactively, within the meaning of 1-2-109, to a 

5 conveyance or reservation made after July 1, 1973. 11 

6 HEW-SB€~TeN~--see~ion-le~--Re~eaier~--seet±on-85-i-31T; 

7 MeA,-is-repealedo 

8 NEW SECTION. Section 10. Extension of authority. Any 

9 existing authority of the board of natural resources and 

10 conservation to make rules on the subject of the provisions 

11 of this act is extended to the provisions of this act. 

12 NEW SECTION. Section 11. Effective date. This act is 

13 effective on passag~ and approval. 

-End-
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