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lhult! BILL NO, IJJL 
INTRODUCED BY /) ~ l'an.o.cl\.o.... =- -- ------;.;, 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

REGISTRATION OF INDIVIDUALS ACTING AS PROCESS SERVERS; 

AUTHORIZING REGISTERED PROCESS SERVERS TO ACT AS LEVYING 

OFFICERS; AND AMENDING SECTIONS 25-3-201 THROUGH 25-3-205, 

25-3-301, 25-3-302, 25-13-203, 25-13-301 THROUGH 25-13-307, 

AND 25-13-401 THROUGH 25-13-404, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registered process server 

levying officer. {1) Any person who makes more than 10 

services of process, as defined in 25-3-101, within this 

state during 1 calendar year shall file a verified 

certificate of registration as a process server with the 

county clerk and recorder of the county in which he resides 

or has his principal place of business. 

( 2) [Sections 1 through 8] do not apply to: 

(a) a sheriff, constable, coroner, elisor, or other 

government employee who is acting in the course of his 

employment; 

(b) a licensed attorney or his employees; 

(c) a person appointed by a court to serve process; or 

(d) a licensed private investigator. 
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(3) A registered process server may act as a levying 

officer under Title 25, chapter 13. 

NEW SECTION. Section 2. Contents of registration 

certificate. The certificate of registration of a process 

server must contain the following statements: 

(l) the name, age, address, and telephone number of 

the registrant; 

(2) that the registrant has not been convicted of a 

felony; 

(3) that the registrant has been a resident of this 

state for a period of 1 year immediately preceding the 

filing of the certificate; and 

(4) that the registrant will perform his duties as a 

process server in compliance with the provisions of law 

governing the service of process in this state. 

NEW SECTION. Section 3. Fee duration of 

certificate. (1) A certificate of registration as a process 

server must be accompanied by a fee of $100 at the time the 

certificate is filed. The fee must be deposited in the 

county general fund. 

(2) A certificate of registration is effective for a 

period of 2 years from the date of filing. A new 

certificate must be filed upon expiration of a certificate 

and a new 

certificate. 

registration fee must accompany the new 

-2- INTRODUCED BILL 
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NEW SECTION. Section 4. List of process servers. The 

county clerk and recorder shall maintain a list of all 

process servers registered in the county. The county clerk 

and recorder shall assign a number to each registered 

process server. Upon renewal of a certificate of 

registration, the same number may be assigned. 

NEW SECTION. Section 5. Bond required. The county 

clerk and recorder may not accept a certificate of 

registration as a process server unless the certificate is 

accompanied by a surety bond of $2,000, conditioned upon 

compliance with [sect ions through 8] and all laws 

governing service of process in this state. 

NEW SECTION. Section 6. Action on bond. ( 1) Any 

person who recovers damages for an injury caused by a 

service of process, made by a registered process server, 

that did not comply with the law governing service of 

process in this state may recover the amount of damages from 

the bond required under [section 5}. 

12) If there has been recovery against a registered 

process server's bond, the registrant must file a new bond 

within 30 days or reinstate the bond. If the bond has not 

been reinstated or filed within 30 days, the county clerk 

and recorder must revoke the registrant's certificate. 

NEW SECTION. Section 7. Revocation or suspension of 

certificate. ( 1) A certificate of registration of a 

-3-
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1 registered process server may be revoked or suspended by the 

2 county clerk and recorder of the county of registration 

whenever the registrant makes a service of process not 

4 complying with the law. 

5 (2) The county clerk and recorder may conduct an 

6 investigation concerning the revocation or suspension of a 

7 certificate based on the complaint of a person alleging 

8 injury caused by improper service of process by the 

9 registrant. 

10 (3) The county clerk and recorder may refer the 

11 certificate revocation or suspension matter to the county 

12 attorney for his consideration. The county attorney may 

l3 instruct the clerk and recorder to suspend, revoke, or 

14 reinstate the certificate. 

15 NEW SECTION. Section 8. Proof of service 
-----·---~-

16 requirements. A proof of service of process signed by a 

17 registered process server must indicate the county in which 

18 he is registered and the number assigned to him under 

19 [section 4]. 

20 Section 9. Section 25-3-201, MCA, is amended to read: 

21 "25-3-201. Delivery of papers to officer. (1) It is 

22 the duty of the clerk of any district court, at the request 

23 of a party in any civil action pending in such court or his 

24 agent or attorney, to forward by mail any process, summons, 

25 or other papers required in the cause; and it is the duty of 

-4-
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the sheriff, registered process server, or other officer to 

whom said papers may be directed to receive the same at the 

place where the same are directed. When process in one 

county is intended for service in another, it is the duty of 

the clerk to forward the same in like manner. 

(2) If the papers are delivered for service away from 

the county seat, all necessary copies thereof must be 

furnished for service. 

(3) If any sheriff, registered process server, or 

other officer refuses to receive any summons or other 

process at the point where directed to him or to serve the 

same, he is guilty of a misdemeanor and upon conviction 

thereof must be fined in any sum not exceeding $100." 

Section 10. Section 25-3-202, MCA, is amended to read: 

"25-3-202. When officer's execution of process 

justified and required. A sheriff, 

server, or other ministerial officer is 

registered _process 

justified in the 

execution of and must execute all process and orders regular 

on their face and issued by competent authority, whatever 

may be the defect in the proceedings upon which they were 

issued." 

Section 11. Section 25-3-203, MCA, is amended to read: 

''25-3-203. Prepayment of cost of service. In no case 

shall the officer ~registered pr~ces~ __ server receiving 

papers for service be required to serve the same unless the 
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person in whose behalf the service is made or his agent or 

attorney first pay the cost of the service upon a demand 

therefor by the officer or registered process server." 

Section 12. Section 25-3-204, MCA, is amended to read: 

"25-3-204. Officer to exhibit process. The officer or 

registered process server executing such process must, then 

and at all times subsequent so long as he retains it, upon 

request, show the same with all papers attached to any 

person interested therein." 

Section 13. Section 25-3-205, MCA, is amended to read: 

''25-3-205. Execution of process when sheriff a party. 

When the sheriff is a party to an action or proceeding, the 

process and orders therein which it would otherwise be the 

duty of the sheriff to execute must be executed by the 

coroner of the county or a registered process ser_ve_~·" 

Section 14. Section 25-3-301, MCA, is amended to read: 

"25-3-301. Time and manner of return. (1) It shall be 

the duty of the sheriff or other person serving a summons or 

other process or order required by any of the provisions of 

this code, issued out of any of the district courts of this 

state, to make due and legal return of such service and file 

the same with the clerk of the court in which such action or 

proceeding is pending not more than 10 days after the making 

of such service where the same ~as made in the county in 

which such action or proceeding is pending and not more than 

-6-
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15 days after the making of such service when the same was 

made outside of the county in which such action or 

proceeding is pending. Any failure to make and file such 

return as required may be punished as a contempt of court. 

(2} When process or a notice is returnable to another 

county or was forwarded under 25-3-201, the sheriff ~ 

registered process server may enclose his return of such 

process or notice in an envelope addressed to the officer 

who sent it and deposit it in the post office, prepaying 

postage." 

Section 15. Section 25-3-302, MCA, is amended to read: 

"25-3-302. Sh~riff~~---retttrn Return prima facie 

evidence. The return of the sheriff or registered process 

server upon process or notices is prima facie avidanca of 

the facts in such return stated.'' 

Section 16. Section 25-13-203, MCA, is amended to 

read: 

"25-13-203. Judgments requiring the performance of 

specific acts. {1) When the judgment requires the 

performance of any other act than those designated in 

25-13-201 and 25-13-202, a certified copy of the judgment 

may be served upon the party against whom the same is 

rendered or upon the person or officer required thereby or 

by law to obey the same, and obedience thereto may be 

enforced by the court. 
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(2) Where a judgment directs a party to make a deposit 

or delivery or to convey real property, if the direction is 

disobeyed, the court, besides punishing the disobedience as 

a contempt, may by order require the sheriff or levying 

officer, who may be a regis~e~ed p~ocess server, to take and 

deposit or deliver the money or other personal property or 

to convey the real property in conformity with the direction 

of the court. 11 

Section 17. 

read: 

"25-13-301. 

execution must: 

Section 25-13-301, MCA, is amended to 

Form and contents of writ. (l) The writ of 

(a) be issued in the name of the state of Montana, 

sealed with the seal of the court, and subscribed by the 

clerk; 

(b) be directed to the sheriff or levying office~; 

(c) intelligibly refer to the judgment, stating the 

court and the county where it was entered and, if it is for 

money, the amount thereof and the amount actually due 

thereon; and 

(d) require the sheriff or levying officer to act 

substantially as provided in this part. 

(2} In executions, the amount thereof must be computed 

and stated as near as may be in dollar~ and cents, rejecting 

fractions of a cent." 

-B-
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Section 18. Section 25-13-302, MCA, is amended to 

read: 

11 25-13-302. Execution against principal debtor before 

surety. Upon the rendition of any judgment, if it shall be 

shown that one or more of the defendants against whom the 

judgment is to be rendered are principal debtors and others 

of the said defendants are sureties of such principal 

debtor, the court may order the judgment so to state, and 

upon the issuance of an execution upon such judgment, it 

shall direct the sheriff or levying officer to make the 

amount due thereon out of the goods and chattels, lands and 

tenements of the principal debtor or debtors or, if 

sufficient thereof cannot be found within his county to 

satisfy the same, to levy and make the same out of the 

p~operty, personal o~ real, of the judgment debtor who was 

surety." 

Section 19. Section 25-13-303, M.CA, is amended to 

read: 

11 25-13-303. Execution when only some of defendants 

served. When a writ of execution is issued on a judgment 

recovered against two or more persons in an action upon a 

joint contract, in which action all the defendants were not 

served with summons or did not appear, it must direcl the 

sheriff ~~~~_y~n_g__ ~~{icer to satisfy the judgment out of 

the joint property of all the defendants and the individual 
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property only of the defendants who were served or who 

appeared in the action." 

Section 20. Section 25-13-304, MCA, is amended to 

read: 

''25-13-304. Execution against property of judgment 

debtor. If the writ be against the property of the judgment 

debtor, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of the personal 

property of such debtor and, if suff~cient personal property 

cannot be found, out of his real property as provided in 

25-13-305." 

Section 21. Section 25~13-305, MCA, is amended to 

read: 

''25-13-305. Execution of lien on real property. If the 

judgment be a lien upon real property, the writ shall 

require the sheriff or levying officer to satisfy the 

judgment, with interest, out of the real property belonging 

to the judgment debtor on the day when the judgment was 

docketed or at any time thereafter or, if the execution be 

issued to a county other than the one in which the judgment 

was recovered, on the day when the transcript of the docket 

was filed in the office of the clerk of the district court 

of such county, stating such day, or any time thereafter.'' 

Section 22. Section 25-13-306, MCA, ~s amended to 

read: 

-10-
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"25-13-306. Execution against property in hands of 

representative. If the writ be against real or personal 

property in the hands of the personal representatives, 

heirs, devisees, legatees, tenants of real property, or 

trustees, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of such property." 

Section 23. Section 25-13-307, MCA, is amended to 

read: 

"25-13-307. Execution requiring c:lel i very of possession 

of property. If the writ be for the delivery of the 

possession of real or personal property, it must require the 

sheriff or levying officer to deliver the possession of the 

same, particularly describing it, to the party entitled 

thereto and may at any time require the sheriff or levyi~ 

officer to satisfy any costs, damages, rents, or profits 

recovered by the same judgment out of the personal property 

of the person against whom it was rendered, the value of the 

property for which the judgment was rendered to be specified 

therein, if a delivery cannot be had, and if sufficient 

personal property cannot be found, then out of the real 

property, as provided in 25-13-305." 

Section 24. Section 25-13-401, MCA, is amended to 

read: 

11 25-13-401. To whom execution issued. Where the 

execution is against the property of the judgment debtor, it 
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may be issued to the sheriff or levying officer of any 

county ir. the state. Where it requires the delivery of real 

or personal property, it must be issued to the sheriff or 

levying officer of the county where the property or some 

part thereof lS situated. Executions may be issued at the 

same time to different counties.'' 

Sect~on 25. Section 25-13-402, MCA, is amended to 

read: 

"25-13-402. How writ executed. The sheriff or levying_ 

officer must execute the writ against the property of the 

judgment debtor by levying on a sufficient amount of 

property, if there be sufficient, collecting or selling the 

things in action, and selling the other property and paying 

to the plaintiff or his attorney so much of the proceeds as 

will satisfy the judgment. Any excess in the proceeds over 

the judgment and accruing costs must be returned to the 

judgment debtor unless otherwise directed by the judgment or 

order of the court. When there is more property of the 

judgment debtor than is sufficient to satisfy the judgment 

and accruing costs within the view of the sheriff or levying 

officer, he must l6VY only on such part of the property as 

the judgment debtor may indicate if the property indicated 

be amply sufficient to satisfy the judgment and costs.'' 

Section 26. Section 25-13-403, MCA, is amended to 

read: 

-12-
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Security for sheri££~~ costs when property 

sheriff or levying officer will incur 

substantial costs in transporting, keeping, or storing the 

property seized, the party requesting service of a writ of 

execution shall provide a bond or other security to pay for 

all costs which may be incurred as a result of the service 

of such writ." 

Section 27. Section 25-13-404, MCA, is amended to 

9 read: 

10 

11 

"25-13-404. 

pr;ovided in 

Return of the 

subsection ( 2), 

execution. ( 1) Except as 

execution may be made 

12 returnable, at any time not less than 10 or more than 60 

13 days after its receipt by the sheriff or levying officer, to 

14 the clerk of the court in which the judgment was rendered. 

15 (2) The writ of execution issued by the county 

16 treasurer under 15-16-401 may be made returnable, at any 

17 time not less than 10 or more than 90 days after its receipt 

18 by the sheriff or levying officer, to the county treQsurer 

19 of the county in which the writ was issued.•• 

-End-
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HOUSE BILL NO. 639 

INTRODUCED BY CORNE", BRADLEY 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

REGISTRATION OF INDIVIDUALS ACTING AS PROCESS SERVERS; 

AUTHORIZING REGISTERED PROCESS SERVERS TO ACT AS LEVYING 

OFFICERS; AND AMENDING SECTIONS 25-3-201 THROUGH 25-3-205, 

25-3-301, 25-3-302, 25-13-203, 25-13-301 THROUGH 25-13-307, 

AND 25-13-401 THROUGH 25-13-404, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registered process server 

levying officer. (1) Any person who makes more than 10 

services of process, as defined in 25-3-101, within this 

state during 1 calendar year shall file a verified 

certificate of registration as a process server with the 

county clerk and recorder of the county in which he resides 

or has his principal place of business. 

( 2) [Sections 1 through 8] do not apply to: 

(a) a sheriff, constable, coroner, elisor, or other 

government employee who is acting in the course of his 

employment; 

(b) a licensed attorney or his employees; 

(c) a person appointed by a court to serve process; or 

(d) a licensed private investigator. 
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(3) A registered process server may act as a levying 

officer under Title 25, chapter 13. 

NEW SECTION. Section 2. Contents of registration 

certificate. The certificate of registration of a process 

server must contain the following statements: 

(1) the name, age, address, and telephone number of 

the registrant: 

(2) that the registrant has not been convicted of a 

felony; 

(3) that the registrant has been a resident of this 

state for a period of 1 year immediately preceding the 

filing of the certificate~ and 

(4) that the registrant will perform his duties as a 

process server in compliance with the provisions of law 

governing the service of process in this state. 

NEW SECTION. Section 3. Fee duration of 

certificate. {l) A certificate of registration as a process 

server must be accompanied by a fee of $100 at the time the 

certificate is filed. The fee must be deposited in the 

county general fund. 

(2) A certificate of registration is effective for a 

period of 2 years from the date of filing. A new 

certificate must be filed upon expiration of a certificate 

and a new registration fee must accompany the new 

certificate. 

-2-- HB 639 
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NEW SECTION. Section 4. List of process servers 

IDENTIFICATION. ill The county clerk and recorder shall 

maintain a list of all process servers registered in the 

county. The county clerk and recorder shall assign a number 

to each registered process 

certificate of registration, 

assigned. 

server. 

the same 

Upon renewal of a 

number may be 

(2) DURING THE COURSE OF SERVING PROCESS OR ACTING AS 

A LEVYING OFFICER, A REGISTERED PROCESS SERVER MUST HAVE IN 

HIS POSSESSION A BADGE WITH THE NUMBER ASSIGNED UNDER 

SUBSECTION (1) AND AN IDENTIFICATION CARD THAT HAS ATTACHED 

A PHOTOGRAPH OF THE REGISTERED PROCESS SERVER. 

NEW SECTION. Section 5. Bond required. The county 

clerk and recorder may not accept a certificate of 

registration as a process server unless the certificate is 

accompanied by a surety bond of $2,000, conditioned upon 

compliance with [sections through 8] and all laws 

governing service of process in this state. 

NEW SECTION. Section 6. Action on bond. ( 1) Any 

person who recovers damages for an injury caused by a 

service of process, made by a registered process server, 

that did not comply with the law governing service of 

process in this state may recover the amount of damages from 

the bond required under [section 5). 

(2) If there has been recovery against a registered 
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process server 1 s bond, the registrant must file a new bond 

within 30 days or reinstate the bond. If the bond has not 

been reinstated or filed within 30 days, the county clerk 

and recorder must revoke the registrant's certificate. 

NEW SECT ION. 

certificate. (1} 

Section 7. Revocation or suspension 

A certificate of registration of 

of 

a 

registered process server may be revoked or suspended by the 

county clerk and recorder of the county of registration 

whenever the registrant makes a service of process not 

complying with the law. 

(2) The county clerk and recorder may conduct an 

investigation conce~ning the revocation or suspension of a 

certificate based on the complaint of a pe~son alleging 

injury caused by improper service of process by the 

registrant. 

(3) The county clerk and recorder may refer the 

certificate revocation or suspension matter to the counly 

attorney for his consideration. The county attorney may 

instruct the clerk and recorder to suspend, revoke, or 

reinstate the certificate. 

NEW S~~IO~~ Sect ion 8. Proof 

requirements. A proof of service 

of se~vice 

of process signed by a 

registered process server must indicate the county in which 

he is registered and the number assigned to him under 

[section 4). 

-4- HB 639 
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Section 9. Section 25-3-201, MCA, is amended to read: 

"25-3-201. Delivery of papers to officer. (l) It is 

the duty of the clerk of any district court, at the request 

of a party in any civil action pending in such court or his 

agent or attorney, to forward by mail any process, summons, 

or other papers required in the cause: and it is the duty of 

the sheriff, registered process server, or other officer to 

whom said papers may be directed to receive the same at the 

place where the same are directed. When process in one 

county is intended for service in another, it is the duty of 

the clerk to forward the same in like manner. 

{ 2) If the papers are deliver·ed for service away from 

the county seat, all necessary copies thereof must be 

furnished for service. 

(3) If any sheriff, registered process server, or 

other officer refuses to receive any summons or other 

process at the point where directed to him or to serve the 

same, he is guilty of a misdemeanor and upon conviction 

thereof must be fined in any sum not exceeding $100.'' 

Section 10. Section 25-3-202, MCA, is amended to read: 

11 25-3-202. When officer's execution of process 

justified and required. A sheriff_, ___ registered process 

~~~ver, or other ministerial officer is justified in the 

execution of and must execute all proc~ss and orders regular 

on their face and issued by competent authority, whatever 
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may be the defect in the proceedings upon which they were 

issued." 

Section 11. Section 25-3-203, MCA, is amended to read: 

"25-3-203. Prepayment of cost of service. In no case 

shall the officer or registered process server receiving 

papers for service be required to serve the same unless the 

person in whose behalf the service is made or his agent or 

attorney first pay the cost of the service upon a demand 

therefor by the officer ~istere~ess server." 

Section 12. Section 25-J-204, MCA, is amended to read: 

"25-3-204. Officer to exhibit process. The officer or 

registered process server executing such process must, then 

and at all times subsequent so long as he retains it, upon 

request, show the same with all papers attached to any 

person interested therein.'' 

Section 13. Section 25-3-205, MCA, is amended to read: 

''25-3-205. Execution of process when sheriff a party. 

When the sheriff is a party to an action or proceeding, the 

process and orders therein which it would otherwise be the 

duty of the sheriff to execute must be exec11ted by the 

coroner of the county o::'-~- ~----~~_g__i stered process_ se_!_~er." 

Section 14. Section 2S-3-301, MCA, is amended to read: 

''25-3-301. Time and manner of return. {l) It shall be 

the duty of the sheriff or other person servtng a summons or 

other process or order required by any of the provisions ot 
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this code, issued out of any of the district courts of this 

state, to make due and legal return of such service and file 

the same with the clerk of the court in which such action or 

proceeding is pending not more than 10 days after the making 

of such service where the same was made in the county in 

which such action or proceeding is pending and not more than 

15 days after the making of such service when the same was 

made outside of the county in which such action or 

proceeding is pending. Any failure to make and file such 

return as required may be punished as a contempt of court. 

(2) When process or a notice is returnable to another 

county or was forwarded under 25-3-201, the sheriff or a 

registered process server may enclose his return of such 

process or notice in an envelope addressed to the officer 

who sent it and deposit it in the post office, prepaying 

postage. 11 

Section 15. Section 25-3-302, MCA, is amended to read: 

''25-3-302. She~i~~~~---return ReturE_ prima facie 

evidence. The return of the sheriff or registered process 

~ upon process or notices is prima facie evidence of 

the facts in such return stated. 11 

Section 16. Section 25-13-203, MCA, is amended to 

read: 

"25-13-203. Judgments requiring the performance of 

specific acts. {1) When the judgment requires the 
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performance of any other act than those designated in 

25-13-201 and 25-13-202, a certified copy of the judgment 

may be served upon the party against whom the same is 

rendered or upon the person or officer required thereby or 

by law to obey the same, and obedience thereto may be 

enforced by the court. 

(2) Where a judgment directs a party to make a deposit 

or delivery or to convey real property, if the direction is 

disobeyed, the court, besides punishing the disobedience as 

a contempt, may by order require the sheriff or levying 

officer, who may be a registered process server, to take and 

deposit or deliver the money or other personal property or 

to convey the real property in conformity with the direction 

of the court." 

Section 17. Section 25-13-301, MCA, is amended to 

read: 

"25-13-301. Form and contents of writ. (l) The writ of 

execution must: 

(a} be issued in the name of the state of Montana, 

sealed with the seal of the court, and subscribed by the 

clerk~ 

(b) be directed to the sheriff or levying off~~er; 

(c) intelligibly refer to the judgment, stating the 

court and the county where it was entered and, if it is for 

money, the amount thereof and the amount actually due 
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thereon; and 

(d) require the sheriff or levying officer to act 

substantially as provided in this part. 

(2) In executions, the amount thereof must be computed 

and stated as near as may be in dollars and cents, rejecting 

fractions of a cent.'' 

Section 18. Section 25-13-302, MCA, is amended to 

read: 

''25-13-302. Execution against principal debtor before 

surety. Upon the rendition of any judgment, if it shall be 

shown that one or more of the defendants against whom the 

judgment is to be rendered are principal debtors and others 

of the said defendants are sureties of such principal 

debtor, the court may order the judgment so to state, and 

upon the issuance of an execution upon such judgment, it 

shall direct the sheriff or levying officer to make the 

amount due thereon out of the goods and chattels, lands and 

tenements of the principal debtor or debtors or, if 

sufficient thereof cannot be found within his county to 

satisfy the same, to levy and make the same out of the 

property, personal or real, of the judgment debtor who was 

surety.~ 

Section 19. Section 25-13-303, MCA, is amended to 

read: 

''25-13-303. Execution when only some of defendants 
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served. When a writ of execution is issued on a judgment 

recovered against two or more persons in an action upon a 

joint contract, in which action all the defendants were not 

served with summons or did not appear, it must direct the 

sheriff or levying officer to satisfy the judgment out of 

the joint property of all the defendants and the individual 

property only of the defendants who were served or who 

appeared in the action.~ 

Section 20. Section 25-13-304, MCA, is amended to 

read: 

"25-13-304. Execution against property of judgment 

debtor. If the writ be against the property of the judgment 

debtor, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of the personal 

property of such debtor and, if sufficient personal property 

cannot be found, out of his real property as provided in 

25-l3-30s.n 

Section 21. Section 25-13-305, MCA, is amended to 

read: 

"25-13-305. Execution of lien on real property. If the 

judgment be a lien upon real property, the writ shall 

require the sheriff or levying officer to satisfy the 

judgment, with interest, out of the real property belonging 

to the judgment debtor on the day when the judgment WdS 

docketed or at any time thereafter or, if the execution be 
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issued to a county other than the one in which the judgment 

was recovered, on the day when the transcript of the docket 

was filed in the office of the clerk of the district court 

of such county, stating such day, or any time thereafter." 

Section 22. Section 25-13-306, MCA, is amended to 

read: 

~25-13-306. Execution 

representative. If the writ 

property in the hands of 

heirs, devisees, legatees, 

against property in hands of 

be against real or personal 

the personal representatives, 

tenants of real property, or 

trustees, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of such property.'1 

Section 23. Section 25-13-307, MCA, is amended to 

read: 

'
1 25-13-307. Execution requiring delivery of possession 

of property. If the writ be for the delivery of the 

possession of real or personal property, it must require the 

sheriff or levying officer to deliver the possession of the 

same, particularly describing it, to the party entitled 

thereto and may at any time require the sheriff or levying 

officer to satisfy any costs, damages, rents, or profits 

recovered by the same judgment out of the personal property 

of the person against whom it was rendered, the value of the 

property for which the judgment was rendered to be specified 

therein, if a delivery cannot be had, and if sufficient 
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personal property cannot be found, then out of the real 

property, as provided in 25-13-305." 

Section 24. Section 25-13-401, MCA, is amended to 

read: 

11 25-13-401. To whom execution issued. Where the 

execution is against the property of the judgment debtor, it 

may be issued to the sheriff or levyin~~~-~i~e~ of any 

county in the state. Where it cequires the delivery of real 

or personal property, it must be issued to the sheriff or 

levying offic~~ of the county where the pcoperty or some 

part thereof is situated. Executions may be issued at the 

same time to diffe~ent counties.'' 

Section 25. Section 25-13-402, MCA, is amended to 

read: 

11 25-13-402. How writ executed. The sheriff or levyi!!.9_ 

officer must execute the writ against the property of the 

judgment debtor by levying on a sufficient amount of 

property, if there be sufficient, collecting or selling the 

things in action, and selling the other property and paying 

to the plaintiff or his attorney so much of the proceeds as 

will satisfy the judgment. Any excess in the proceeds over 

the judgment and accruing costs must be returned to the 

judgment debtor unless otherwise directed by the judgment or 

or dec of the court. When there is more property of the 

judgment debtor than is sufficient to satisfy the judgment 

-12- HB 639 



HB 0639/02 

1 and accruing costs within the view of the sheriff or levying 

2 officer, he must levy only on such part of the property as 

3 the judgment debtor may indicate if the property indicated 

4 be amply sufficient to satisfy the judgment and costs." 

5 Section 26. Section 25-13-403, MCA, is amended to 

6 read: 

7 "25-13-403. Security for sheri~~~s costs when property 

8 seized. If the sheriff or levying officer will incur 

9 substantial costs in transporting, keeping, or storing the 

10 property seized, the party requesting service of a writ of 

11 execution shall provide a bond or other security to pay for 

12 all costs which may be incurred as a result of the service 

13 of such writ.'' 

14 Section 27. Section 25-13-404, MCA, is amended to 

15 read: 

16 ''25-13-404. Return of the execution. ( 1) Except as 

17 provided in subsection ( 2)' execution may be made 

18 returnable, at any time not less than 10 or more than 60 

19 days after its receipt by the sheriff or levying officer, to 

20 the clerk of the court in which the judgment was rendered. 

21 (21 The writ of execution issued by the county 

22 treasurer under 15-16-401 may be made returnable~ at any 

23 time not less than 10 or more than 90 days after its receipt 

24 by the sheriff or levying officer, to the county treasurer 

25 of the county in which the writ was issued.'' 

-End-
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HOUSE BILL NO. 639 

INTRODUCED BY CORNE', BRADLEY 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

REGISTRATION OF INDIVIDUALS ACTING AS PROCESS SERVERS; 

AUTHORIZING REGISTERED PROCESS SERVERS TO ACT AS LEVYING 

OFFICERS; AND AMENDING SECTIONS 25-3-201 THROUGH 25-3-205, 

25-3-301, 25-3-302, 25-13-203, 25-13-301 THROUGH 25-13-307, 

AND 25-13-401 THROUGH 25-13-404, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registered process server 

levying officer. (1) Any person who makes more than 10 

services of process, as defined in 25-3-101, within this 

state during 1 calendar year shall file a verified 

certificate of registration as a process -server with the 

county clerk and recorder of the county in which he resides 

or has his principal place of businesse 

(2) (Sections 1 through 8) do not apply to: 

(a) a sheriff, constable, coroner, elisor, or other 

government employee who is acting in the course of his 

employment; 

(b) a licensed attorney or his employees: 

(c) a person appointed by a court to serve process; or 

(d) a licensed private investigator. 
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(3) A registered process server may act as a levying 

officer under Title 25, chapter 13. 

NEW SECTION. Section 2. Contents of registration 

certificate. The certificate of registration of a process 

server must contain the following statements: 

(1) the name, age, address, and telephone number of 

the registrant; 

(2) that the registrant has not been convicted of a 

felony; 

(J) that the registrant has been a resident of this 

state for a period of 1 year immediately preceding the 

filing of the certificate; and 

(4) that the registrant will perform his duties as a 

process server in compliance with the provisions of law 

governing the service of process in this state. 

NEW SECTION. Section 3. Fee duration of 

certificate. (1) A certificate of registration as a process 

server must be accompanied by a fee of $100 at the time the 

certificate is filed. 

county general fund. 

The fee must be deposited in the 

(2) A certificate of registration is effective for a 

period of 2 years from the date of filing. A new 

certificate must be filed upon expiration of a certificate 

and a new registration fee must accompany the new 

certificate. 

-2- HB 639 

THIRD READING 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

1] 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0639/02 

NEW SECTION. Section 4. List of process servers 

IDENTIFICATION. 1!1 The county cletk and recorder shall 

maintain a list of all process servers reqistered in the 

county. The county clerk and recorder shall assign a number 

to each registered process server. Upon renewal of a 

certificate of registration, the same number 

assigned. 

may be 

( 2) DURING THE COURSE OF SERVING PROCESS OR ACTING AS 

A LEVYING OFFICER, A REGISTERED PROCESS SERVER "UST HAVE IN 

HIS POSSESSION A BADGE WITH THE NUMBER ASSIGNED UNDER 

SUBSECTION (1) AND AN IDENTIFICATION CARD THAT HAS ATTACHED 

A PHOTOGRAPH OF THE REGISTERED PROCESS SERVER. 

NEW SECTION. Section 5. Bond required. The county 

clerk and recorder may not accept a certificate of 

registration as a process server unless the certificate is 

accompanied by a surety bond of $2,000, conditioned upon 

compliance with (sections 1 thtough 8] and all laws 

governing service of process in this state. 

NEW ~ECTION. Section 6. Action on bond. ( 1) Any 

person who recovers damages for an injury caused by a 

service of process, •ade by a registered ptocesa server, 

that did not comply with the law governing service of 

process in this state may recover the amount of damages from 

the bond required under (section 51. 

(2) Jf there has been recovery against a registered 
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process server's bond, the registrant must file a new bond 

within JO days ot reinstate the bond. rf the bond has not 

been reinstated or filed within 30 days, the county clerk 

and recorder must revoke the registrant's certificate. 

NEW SECTION. Section 1. Revocation or suspension of 

certificate. ( l) A certificate of registration of a 

registered process server may be revoked or suspended by the 

county clerk and recorder of the county of registration 

whenever the registrant makes a service of process not 

complying with the law. 

12) The county clerk and recorder may conduct an 

investigation concerning the revocation or suspension of a 

certificate based on the complaint of a person alleging 

injury caused by improper service of process by the 

registrant. 

(3) The county clerk and recorder may refer the 

certificate revocation or suspension matter to the county 

attorney for his consideration. The county attorney may 

instruct the clerk and recorder to suspend, revoke, or 

reinstate the certificate. 

NEW SECTION. Section 8. Ptoof of service 

requirements. A proof of service of process signed by a 

registered process server must indicate the county in which 

he is registered and the number assigned to him under 

(section 4). 
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"25-3-201. 

RB 0639/02 

Section 25-3-201, MCA, is amended to read: 

Delivery of papers to officer. (1) It is 

the duty of the clerk of any district court, at the request 

of a party in any civil action pending in such court or his 

agent or attorney, to forward by mail any process, summons, 

or other papers required in the cause; and it is the duty of 

the sheriff, registered process server, or other officer to 

whom said papers may be directed to receive the same at the 

place where the same are directed. When process in one 

county is intended for service in another, it is the duty of 

the clerk to forward the same in like manner. 

(2) If the papers are delivered for service away froa 

the county seat, all necessary copies thereof must be 

furnished for service. 

(3) If any sheriff, registered process server, or 

oth@r officer refuses to rec@ive any summons or other 

process at the point where directed to him or to serve the 

same, he is guilty of a misdemeanor and upon conviction 

thereof must be fined in any sum not exceeding $100.• 

Section 10. 

"25-3-202. 

Section 2S-3-202, MCA, is amended to read: 

When officer's execution of process 

justified and required. A sheriff, registered process 

justified in the server~ or other ministerial officer is 

execution of and must execute all process and orders regular 

on their face and issued by competent authority, whatever 
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may be the defect in the proceedings upon which they were 

issued." 

Section 11. Section 25-3-203, MCA, is amended to read: 

"25-3-203. Prepayment of cost of service. In no case 

shall the officer or registered process server receiving 

papers for service be required to serve the same unless the 

person in whose behalf the service is made or his agent or 

attorney first pay the cost of the service upon a demand 

therefor by the officer or registered process server." 

Section 12. Section 25-3-204, MCA, is amended to read: 

"25-3-204. Officer to exhibit process. The officer or 

registered process server executing such process must, then 

and at all times subsequent so long as he retains it, upon 

request, show the same with all papers attached to any 

person interested therein." 

Section 13. Section 25-3-205, MCA, is amended to read: 

"25-3-205. Execution of process when sheriff a party. 

When the sheriff is a party to an action or proceeding. the 

process and orders therein which it would otherwise be the 

duty of the sheriff to execute must be executed by the 

coroner of the county or a registered process server." 

Section 14. Section 25-3-301, MCA, is amended to read: 

"25-3-301. Time and manner of return. (1) It shall be 

the duty of the sheriff or other person serving a summons or 

other process or order required by any of the provisions of 
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this code, issued out of any of the district courts of this 

state, to make due and legal return of such service and file 

the same with the clerk of the court in which such action or 

proceeding is pending not more than 10 days after the making 

of such service where the same vas made in the county in 

which such action or proceeding is pending and not .are than 

15 days after the making of such service when the same was 

made outside of the county in which such action or 

proceeding is pending. Any failure to make and file such 

return as required may be punished as a contempt of court. 

(2) When process or a notice is returnable to another 

county or was forwarded under 25-l-201, the sheriff or a 

registered process server may enclose his return of such 

process or notice in an envelope addressed to the officer 

who sent it and deposit it in the post office, prepaying 

postage." 

Section 15. Section 25-J-302, MCA, is amended to read: 

•• 25-3-302. Shef'iff.Ls---retarn Return prima facie 

evidence. The return of the sheriff or reqiste~ed p~ocess 

serve! upon process or notices is pri.a facie evidence of 

the facts in such return stated.• 

Section 16. Section 25-13-203, MCA, is aaended to 

read: 

"25-13-203. Judgments requiring the performance of 

specific acts. (1) When the judgment requires the 
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performance of any other act than tbose designated in 

25-13-201 and 25-13-202, a certified copy of the judgment 

may be served upon the party aqainst whom the same is 

rendered or upon the person or officer required thereby or 

by law to obey the same, and obedience thereto may be 

enforced by the court. 

(21 Where a judgment directs a party to make a deposit 

or delivery or to convey real property, if the direction is 

disobeyed, the court, besides punishing the disobedience as 

a contempt, may by order require the sheriff or levying 

officer, who may be a registered process server, to take and 

deposit or deliver the money or other personal property or 

to convey the real property in conformity with the direction 

of the court." 

Section 17. Section 25-13-301, MCA, is amended to 

read: 

"25-13-301. Form and contents of writ. 11) The writ of 

execution must: 

(a) be issued in the name of the state of Montana, 

sealed with the seal of the court, and subscribed by the 

clerk; 

(b) be directed to the sheriff or levying officer; 

(c) intelligibly refer to t~e judgment, stating the 

court and the county where it was entered and, if it is for 

money, the amount thereof and th~ amount actually due 

-B- HB 639 
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thereon: and 

(d) require the sheriff or levying officer to act 

substantially as provided in this part. 

(2) In executions, the amount thereof must be computed 

and stated as near as may be in dollars and cents, rejecting 

fractions of a cent." 

Section 18. Section 25-13-302, MCA, is amended to 

read: 

"25-13-302. Execution against principal debtor before 

surety. Upon the rendition of any judgment, if it shall be 

shown that one or more of the defendants against whoa the 

judgment is to be rendered are principal debtors and others 

of the said defendants are sureties of such principal 

debtor, the court may order the judqment so to state, and 

upon the issuance of an execution upon such judg•ent, it 

shall direct the sheriff or levying officer to make the 

amount due thereon out of the goods and chattels, lands and 

tenements of the principal debtor or debtors or, if 

sufficient thereof cannot be found within his county to 

satisfy the same, to levy and make the same out of the 

property, personal or real, of the judgment debtor who was 

surety.« 

Section 19. Section 25-13-303, MCA, is amended to 

read: 

"25-13-303. Execution when only some of defendants 
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se~ved. When a w~it of execution is issued on a judgaent 

recovered against two or more persons in an action upon a 

joint contract, in which action all the defendants were not 

served with summons or did not appear, it must direct the 

sheriff or levying officer to satisfy the judgment out of 

the joint property of all the defendants and the individual 

property only of the defendants who were served or who 

appeared in the action.• 

section 20. Section 25-13-304, MCA, is amended to 

read: 

"25-13-304. Execution against property of judtment 

debtor. If the writ be against the property of the judgment 

debtor, it shall require the sheriff or levying officer to 

aatis'fy the judgment, with interest, out of the personal 

property of such debtor and, if sufficient personal property 

cannot be found, out of his real property as provided in 

25-lJ-305." 

Section 21. Section 25-ll-305, MCA, is amended to 

read: 

"25-lJ-305. Execution of lien on real property. If the 

judgme~t be a lien upon real property, the W<it shall 

require the sheriff or levying officer to satisfy the 

judqment, with interest, out of the real property belonging 

to the judgment debtor on the day when the judgment was 

docketed or at any time thereafter or, if the execution be 
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issued to a county other than the one in which the judg.ent 

was recovered, on the day when the transcript of the docket 

vas filed in the office of the clerk of the district court 

of such county, stating such day, or any ti•e thereafter~" 

Section 22. Section 25-13-306, MCA, is amended to 

read: 

"25-13-306. Execution against property in hands of 

representative. If the writ be against real or personal 

property in the hands of the personal representatives, 

heirs, devisees, legatees, tenants of real property, or 

trustees, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of such property." 

Section 23. Section 25-13-307, MCA, is aaended to 

read: 

"25-13-307. Execution requiring delivery of possession 

of property. If the writ be for the delivery of the 

possession of real or personal property, it must require the 

sheriff or levying officer to deliver the possession of the 

same, particularly describing it, to the party entitled 

thereto and may at any time require the sheriff or levying 

officer to satisfy any costs, damages, rents, or profits 

recovered by the same judgment out of the personal property 

of the person against whom it was rendered, the value of the 

property for which the judgment was rendered to be specified 

therein, if a delivery cannot be had, and if sufficient 
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personal property cannot be found, then out of the real 

property, as provided in 25-13-305." 

section 24. Section 25-13-401, MCA, is amended to 

read: 

"25-13-401. To whom execution issued. Where the 

execution is against the property of the judgment debtor, it 

may be issued to the sheriff or levying officer of any 

county in the state. Where it requires the delivery of real 

or personal propecty, it must be issued to the sheriff or 

levying officer of the county where the property or some 

part thereof is situated. Executions may be issued at the 

sam.e ti11.e to different counties. •• 

Section 25. Section 25-13-402, MCA, is amended to 

read: 

"25-13-402. How writ executed. The sheriff or levying 

officer must execute the writ against the property of the 

judgment debtor by levying on a sufficient amount of 

property, if there be sufficient, collecting or selling the 

things in action, and selllng the other property and paylng 

to the plaintiff or his attorney so much of the proceeds as 

will satisfy the judgment. Any excess in the proceeds over 

the judgment and accruing costs must be returned to the 

judgment debtor unless otherwise directed by the judgment or 

order of the court. When there ls more property of the 

judgment debtor than is sufficient to satisfy the judgment 
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1 and accruing costs within the view of the sheriff or levying 

2 officer, he must levy only on such part of the property as 

3 the judgment debtor may indicate if the property indicated 

4 be amply sufficient to satisfy the judgment and costs." 

5 Section 26. Section 25-13-403, MCA, is amended to 

6 read: 

7 "25-13-403. Security for sheriff..&.s costs when property 

8 seized. If the sheriff or levying officer will incur 

9 substantial costs in transporting, keeping, or storing the 

10 property seized, the party requesting service of a writ of 

11 execution shall provide a bond or other security to pay for 

12 all costs which may be incurred as a result of the service 

13 of such writ." 

Section 27. Section 25-13-404. MCA, 

read: 

14 

15 

16 

17 

18 

"25-13-404. Return of the execution. 

provided in subsection ( 2). execution 

returnable, at any time not less than 10 or 

is amended to 

(1) Except as 

may be made 

more than 60 

19 days after its receipt by the sheriff or levying officer, to 

20 the clerk of the court in which the judgment vas rendered. 

21 (2) The writ of execution issued by the county 

22 treasurer un~er 15-16-401 may be made returnable, at any 

23 time not less than 10 or more than 90 days after its receipt 

24 by the sheriff or levying officer, to the county treasurer 

25 of the county in which the writ was issued." 

-End-
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HOUSE BILL NO. 639 

INTRODUCED BY CORNE', BRADLEY 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

REGISTRATION OF INDIVIDUALS ACTING AS PROCESS SERVERS; 

AUTHORIZING REGISTERED PROCESS SERVERS TO ACT AS LEVYING 

OFFICERS: AND AMENDING SECTIONS 25-3-201 THROUGH 25-3-205, 

25-3-301, 25-3-302, 25-13-203, 25-13-301 THROUGH 25-13-307, 

AND 25-13-401 THROUGH 25-13-404, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Registered process server 

levying officer. (1) Any person who makes more than 10 

services of process, as defined in 25-3-101, within this 

state during 1 calendar year shall file a verified 

certificate of registration as a process server with the 

eottnty-c±erk-enft-~~corder CLERK OF THE DISTRICT COURT of the 

county in which he resides or has his principal place of 

business. 

(2) [Sections l through 9 ~I do not apply to: 

(a) a sheriffr constable, coroner, elisor, or other 

government employee who is acting in the course of his 

employment; OR 

(b) a licensed attorney ot"-hi:s--~mpioyee~7" 

tet--8-p~~son-appo±"eed-by-a-eottrt-to-~e~ve-proees~;-or 

~"" •••'•'><••• cou<>eol 
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tdt--a-iieeftsed-privaee-inves~iqa~or. 

(3) A registered process server may act as a levying 

officer under Title 25, chapter 13. 

NEW SECTION. Section 2. Contents of registration 

certificate. The certificate of registration of a process 

server must contain the following statements: 

(1) the name, age, address, and telephone number of 

the registrant; 

{2) that the registrant has not been convicted of a 

felony; 

(3) that the registrant has been a resident of this 

state for a period of 1 year immediately preceding the 

filing of the certificate; and 

(4) that the registrant will perform his duties as a 

process server in compliance with the provisions of law 

governing the service of process in this state. 

NEW SECTION. Section 3. Fee duration of 

certificate. (1) A cert~ficate of registration as a process 

server must be accompanied by a fee of $100 at the time the 

certificate is filed. The fee must be deposited in the 

county general fund FOR DISTRICT COURT OPERATIONS, UNLESS 

THE COUNTY HAS A DISTRICT COURT FUND. IF THE COUNTY HAS A 

DIS1"RICT COURT FUND, THE FEE MUST BE DEPOSITED IN THAT FUND. 

{2) A certificate of registration is effective for a 

period of 2 years from the date of filing. A new 
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certificate must be filed upon expiration of a certificate 

and a new registration fee must accompany the new 

certificate. 

NBW-SB€~£BN•--SB€~r8N-4.--~RA£N£NS-ANB-€BR~rPr€A~r6N-8P 

PR6€BSS-SBRVBRS•--t±t-~HB-M8N~ANA--bAW--ENP6R€EMBN~--AeABBM¥ 

SHAbb--8PPER-A-€8HRSB-6P-fNS~RH€~r8N-P8R-PR6€ESS-SBRVERS-ANB 

cEV¥rNS-8PPr€BRS-A~-bBAS~-~Wr€8-BHRrNS--EA€H--€AbBNBAR--¥BAR 

AP~ER--l997•--BA€H--BNR6bbBB--WH8--€8MPcB~BS--~HB-€8H .SB-ANB 

PASSES-AN-EKAMrHA~rBN-ABMrNrS~BRBB-B¥--~HB--bAW--BNP8R€BMBN~ 

A€ABBM¥--MHS~-BB-€BR~rP%BB-B¥-~HB-bAW-BNP8R€8MBN~-A€ABBM¥-AS 

A-~RArNBB-PR8€BSS-SBRVBR-ANB-bBV¥£NS-6PP£€BR• 

tit--BPBN-APPb¥INS-~6-~HB-€bBRK-8P-~HE--BfS~Rr€~--€8BR~ 

6P--AN¥--€8BN~¥--P8R--RB8rS~RA~r8H--AS--A-PR6€ESS-SERVBR,-AN 

APPbl€AN~-SHAbb-APPb¥-PBR-ABMlSSr8N-~8-~HB--bAW--BNPBR€BMBN~ 

A€ABBM¥--€8HRSB -BBS€RlBHB--%H--SBBSB€~r6N--tlt•--PA£bBRB-~8 

BNR6bb-%N-ANB-SB€€BSSPHbb¥-€6MPbBTB--THIS--eeHRSB--WrTHIH--A 

¥8AR--AP~BR--RH€8rVrNS--A--€BR~rPr€ATB--8P--RBS%S~RA~r8N--rS 

SR8BNBS-PBR-RBV8€A~l6N-BP-THB-€BRT%P£€ATH• 

t3t--BA€H-PR8€BSS-SBRVHR--WHB--BNR8bbS--%N--THB--€8BRSB 

BHS€RrBHB--%N--SBBSB€Tr8N-tlt-SHAbb-PA¥-A-TBrTr8N-PBB-T8-THB 

bAW-BNP8R€BMBHT-A€ABBM¥-THAT-%8-SBPPr€%BNT-T8-PA¥-HrS--SHARB 

8P-THB-€8STS-8P-8PPBR%N8-THH-€8BRSB. 

NEW SECTION. SECTION 4. HANDBOOK FOR PROCESS SERVERS. 

(1) THE DEPARTMENT OF COMMERCE SHALL PUBLISH A HANDBOOK FOR 

PROCESS SERVERS AND LEVYING OFFICERS. 
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(2) EACH PERSON WHO APPLIES TO THE CLERK OF THE 

DISTRICT COURT OF ANY COUNTY FOR REGISTRATION AS A PROCESS 

SERVER MOST DEMONSTRATE THAT HE HAS PASSED AN EXAMINATION 

BASED ON THE HANDBOOK AND ADMINISTERED BY THE BOARD OF 

PRIVATE SECURITY PATROLMEN AND INVESTIGATORS PROVIDED FOR IN 

2-15-1891. 

(3) THE DEPARTMENT OF COMMERCE MAY CHARGE A REASONABLE 

EXAMINATION FEE TO COVER THE COSTS OF PUBLISHING THE 

HANDBOOK AND ADMINISTERING THE EXAMINATION PROVIDED FOR IN 

THIS SECTION. 

NEW SECTION. Section 5. List of process servers 

IDENTIFICATION. i!l The eo~nty-e%e~~-and-reeorder CLERK OF 

THE DISTRICT COURT shall maintain a list of all process 

servers registered in the county. The ee~ney-elerk-and 

~eeerder CLERK OF THE DISTRICT COURT shall assign a number 

to each registered process server. Upon renewal of a 

certificate of registration, the same number may be 

assigned. 

(2) DURING THE COURSE OF SERVING PROCESS OR_ACTING AS 

A LEVYING OFFICER, A REGISTERED PROCESS SERVER MUST HAVE IN 

HIS POSSESSION A--BABSB AN IDENTIFICATION CARD WITH THE 

NUMBER ASSIGNED UNDER SUBSECTION (1) AND AN--rBBN~%Pr€A~r~N 

€ARB--THAT--HAS--ATTA€HBB A PHOTOGRAPH OF THE REGISTERED 

PROCESS SERVER. THE CLERK OF THE DISTRICT COURT SHALL 
·--·----~-

FURNISH THE IDENTIFICATION CARD, THE COST OF WHICH MOST BE 
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REIMBURSED BY THE PROCESS SERVER. 

NEW SECTION. Section 6. Bond required. 1!l The eo~nty 

eierk-and-reeorder CLERK OF THE DISTRICT COURT may not 

accept a certificate of registration as a process server 

unless the certificate is accompanied by a surety bond of 

$~,aaa $10,000 PER INDIVIDUAL OR $100,000 PER FIRM, 

conditioned upon compliance with {sections 1 through 8 ~] 

and all laws governing service of process in this state3 

{2) A LEVYING OFFICER MAY NOT LEVY ON A JUDGMENT THAT 

EXCEEDS THE VALUE or· THE BOND. 

NEW SECTION. Section 7. Action on bond. ( 1) Any 

person who recovers damages for an injury caused by a 

service of process, made by a registered process server, 

that did not comply with the law governing service of 

process in this state may recover the amount of damages from 

the bond required under [sections~]. 

(2) If there has been recovery against a registered 

process server's bond, the registrant must file a new bond 

within 30 days or reinstate the bond. If the bond has not 

been reinstated or filed within 30 days, the county elerk 

and--~eeerder ATTORNEY must revoke the registrant's 

certificate. 

NEW SECTION. Section 8. Revocation or suspension of 

certif1cate. (1) A certificate of registration of " 
registered process server may be revoked or suspended by the 
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county eie~k--aftd--reeorder ATTORNEY of the county of 

registration whenever the registrant makes a service of 

process not complying with the law. 

(2) The county eierk-aftd-reeerder ATTORNEY may conduct 

an investigation concerning the revocation or suspension of 

a certificate based on the complaint of a person alleging 

injury caused by improper service of process by the 

registrant. 

(3) ihe--ee~n~y--eie~k--and--reeorde~--may--refer--tfte 

eer~iriea~e--re~oeat~on--or--sttspensien-ma~~er-~o-the-eo~n~y 

a~~orney-£or-hi~--eon~~derae±on~--~he--eo~nty--attorney--mey 

~ns~rttee--the--e%erk--and--reeorder--to--sttepe~d,-revo~e,-or 

reinstate-the-eertifieate~ THE COUNTY ATTORNEY SHALL NOTIFY 

THE CLERK OF THE DISTRICT COURT WHEN A CERTIFICATE OF 

REGISTRATION IS SUSPENDED, REVOKED, OR REINSTATED. 

NEW SECTION. Section 9. Proof of service 

requirements. A proof of service of process signed by a 

registered process server must indicate the county in which 

he is registered and the number assigned to him under 

[section 4 ~]. 

Section 10. Section 25-3-201, MCA, is amended to read: 

''25-3-201. Delivery of papers to officer. ( 1) It is 

the duty of the clerk of any district court, at the request 

of a party in any civil action pending in such court or his 

agent or attorney, to forward by mail any process, summons, 
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or other papers required in the causei and it is the duty of 

the sheriff, registered process server, or other officer to 

whom said papers may be directed to receive the same at the 

place where the same are directed. When process in one 

county is intended for service in another, it is the duty of 

the clerk to forward the same in like manner. 

(2) If th~ papers are delivered for service away from 

the county seat, all necessary copies thereof ust be 

furnished for service, 

(3) If any sheriff, registered process server, or 

other officer refuses to receive any summons or other 

process at the point where directed to him or to serve the 

same, he is guilty.of a misdemeanor and upon conviction 

thereof must be fined in any sum not exceeding $100." 

Section 11. Section 25-3-202, MCA, is amended to read: 

"25-3-202. When officer's execution of process 

justified and required. A sheriff, registered process 

server, or other ministerial officer is justified in the 

execution of and must execute all process and orders regular 

on their face and issued by competent authority, whatever 

may be the defect in the proceedings upon which they were 

issued." 

Section 12. Section 25-3-203~ MCA, is amended to read: 

''25-3-203. Prepayment of cost of service. In no case 

shall the officer or registered process server receiving 
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papers for service be required to serve the same unless the 

person in whose behalf the service is made or his agent or 

attorney first pay the cost of the service upon a demand 

therefor by the officer or registered process server.'' 

Section 13, Section 25-J-204, MCA, is amended to read: 

"25-3-204. Officer to exhibit process. The officer £!.. 

registered p~ocess server executing such process must, then 

and at all times subsequent so long as he retains it, upon 

request, show the same with all papers attached to any 

person interested therein." 

Section 14. Section 25-3-205, MCA, is amended to read: 

11 25-3-205. Execution of process when sheriff a party. 

When the sheriff is a party to an action or proceeding, the 

process and orders therein which it would otherwise be the 

duty of the sheriff to execute must be executed by the 

coroner of the county or a registered process server." 

Section 15. Section 25-3-301, MCA, is amended to read: 

"25-3-301. Time and manner of return. (1) It shall be 

the duty of the sheriff or other person serving a summons or 

other process or order required by any of the provisions of 

this code, issued out of any of the district courts of this 

state, to make due and legal return of such service and file 

the same with the clerk of the court in which such action or 

proceeding is pending not more than 10 days after the making 

of such service where the same was made in the county in 
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which such action or proceeding is pending and not more than 

15 days after the making of such service when the same was 

made outside of the county in which such action or 

proceeding is pending. Any failure to make and file such 

return as required may be punished as a contempt of court. 

(2) When process or a notice is returnable to another 

county or was forwarded under 25-3-201, the sheriff ~ 

registered process server may enclose his return of such 

process or notice in an envelope addressed to the officer 

who sent it and deposit it in the post office, prepaying 

postage." 

Section 16. 

"25-3-302. 

Section 25-3-302, MCA, is amended to read: 

Sher±rr~e---re~~rn Return prima facie 

evidence. The return of the sheriff or registered process 

~ upon process or notices is prima facie evidence of 

the facts in such return stated." 

Section 17. Section 25-13-203, MCA, 

read: 

"25-1]-203. 

specific acts. 

Judgments 

(1) When 

requiring the 

the judgment 

is amended to 

performance of 

requires the 

performance of any other act than those designated in 

25-13-201 and 25-13-202, a certified copy of the judgment 

may be served upon the party against whom the same is 

rendered or upon the person or officer reqt1ired thereby or 

by law to obey the same, and obedience thereto may be 
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enforced by the court. 

(2) Where a judgment directs a party to make a deposit 

or delivery or to convey real property, if the direction is 

disobeyed, the court, besides punishing the disobedience as 

a contempt, may by order require the sheriff or levying 

officer, who may be a registered process server, to take and 

deposit or deliver the money or other personal property or 

to convey the real property in conformity with the direction 

of the court.•• 

Section 18. Section 25-13-301, MCA, is amended to 

read: 

"25-1]-301. 

execution must: 

Form and contents of writ. (1) The writ of 

{a) be issued in the name of the state of Montana, 

sealed with the seal of the court, and subscribed by the 

clerk; 

(b) be directed to the sheriff or levying officer; 

(c) intelligibly ~efer to the judgment, stating the 

court 

money, 

and the county where it was entered and, if it is for 

the amount thereof and the amount actually due 

thereon; and 

(d) require the sheriff or levying officer to act 

substantially as provided in this part. 

{2) In executions, the amount thereof must be computed 

and stated as near as may be in dollars and cents, rejecting 
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fractions of a cent." 

Section 19. Section 25-13-302, MCA, is amended to 

read: 

11 25-13-302. Execution against principal debtor before 

surety. Upon the rendition of any judgment, if it shall be 

shown that one or more of the defendants against whom the 

judgment is to be rendered are principal debtors and others 

of the said defendants are sureties of such pr_ncipal 

debtor, the court may order the judgment so to state, and 

upon the issuance of an execution upon such judgment, it 

shall direct the sheriff or levying officer to make the 

amount due thereon out of the goods and chattels, lands and 

tenements of the principal debtor or debtors or, if 

sufficient thereof cannot be found within his county to 

satisfy the same, to levy and make the same out of the 

property, personal or real, of the judgment debtor who was 

surety." 

Section 20. Section 25-13-303, MCA, is amended to 

read: 

"25-13-303. Execution when only some of defendants 

served. When a writ of execution is issued on a judgment 

recovered against two or more persons in an action upon a 

joint contract, in which action all the defendants were not 

served with summons or did not appear, it must direct the 

sheriff or levying officer to satisfy the judgment out of 
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the joint property of all the defendants and the individual 

property only of the defendants who were served or who 

appeared in the action." 

Section 21. Section 25-13-304, MCA, is amended to 

read: 

"25-13-304. Execution against property of judgment 

debtor. If the writ be against the property of the judgment 

debtor, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of the personal 

property of such debtor and, if sufficient personal property 

cannot be found, out of his real property as provided in 

25-13-305." 

Section 22. Section 25-13-305, MCA, is amended to 

read: 

"25-13-305. Execution of lien on real property. If the 

judgment be a lien upon real property, the writ shall 

require the sheriff or levying officer to satisfy the 

judgment, with interest, out of the real property belonging 

to the judgment debtor on the day when the judgment was 

docketed or at any time thereafter or, if the execution be 

issued to a county other than the one in which the judgment 

was recovered, on the day when the transcript of the docket 

was filed in the office of the clerk of the district court 

of such county, stating such day, or any time thereafter." 

Section 23. Section 25-13-306, MCA, is amended to 
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read: 

"25-13-306.. Execution against property in hands of 

representative. If the writ be against real or personal 

property in the hands of the personal representatives, 

heirs, devisees, legatees, tenants of real property, or 

trustees, it shall require the sheriff or levying officer to 

satisfy the judgment, with interest, out of such property." 

Section 24. Section 25-13-307, MCA, is amended to 

read: 

"25-13-307~ Execution requiring delivery of possession 

of property. If the writ be for the delivery of the 

possession of real cr personal property, it must require the 

sheriff or levying officer to deliver the possession of the 

same, particularly describing it, to the party entitled 

thereto and may at any time require the sheriff or levyi~ 

officer to satisfy any costs, damages, rents, or profits 

recovered by the same judgment out of the personal property 

of the person against whom it was rendered, the value of the 

property for which the judgment was rendered to be specified 

therein, if a delivery cannot be had, and if sufficient 

personal property cannot be found, then out of the real 

property, as provided in 25-13-305." 

Section 25. Section 25-13-401, MCA, is amended to 

read: 

"25-13-401. To "'''hom execution issued. Where the 
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execution is against the property of the judgment debtor, it 

may be issued to the sheriff or levying officer of any 

county in the state. Where it requires the delivery of real 

or personal property, it must be issued to the sheriff or 

levying officer of the county where the property or some 

part thereof is situated. Executions may be issued at the 

same time to different counties." 

Section 26. Section 25-13-402, MCA, is amended to 

read: 

''25-13-402. How writ executed. The sheriff or levying 

officer must execute the writ against the property of the 

judgment debtor by levying on a sufficient amount of 

property, if there be sufficient, collecting or selling the 

things in action, and selling the other property and paying 

to the plaintiff or his attorney so much of the proceeds as 

will satisfy the judgment. Any excess in the proceeds over 

the judgment and accruing costs must be returned to the 

judgment debtor unless otherwise directed by the judgment or 

order of the court. When there is more property of the 

judgment debtor than is sufficient to satisfy the judgment 

and accruing costs within the view of the sheriff or levying 

officer, he must levy only on such part of the property as 

the judgment debtor may indicate if the property indicated 

be amply sufficient to satisfy the judgment and costs." 

Section 27. Section 25-13-403, M.CA, lS amended to 
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l read: 

2 "25-13-403. Security for eherif~Ls costs when prope~ty 

3 seized. If the sheriff or levying officer will incur 

4 substantial costs in transporting, keeping, or storing the 

5 property seized, the party requesting service of a writ of 

6 execution shall provide a bond or other security to pay for 

7 all costs which may be incurred as a result of the service 

8 of such writ." 

9 Section 28. Section 25-13-404, MCA, is amended to 

10 read: 

11 

12 

"25-lJ-404. Return 

provided in subsection 

of 

(2), 

the execution. (1) Except as 

execution may be made 

13 returnable, at a~ time not less than 10 or more than 60 

14 days after its receipt by the sheriff or levying officer, to 

15 the clerk of the court in which the judgment was rendered. 

16 (2) The writ of execution issued by the county 

17 treasurer under 15-16-401 may be made returnable, at any 

18 time not less than 10 or more than 90 days after its receipt 

19 by the sheriff or levying officer, to the county treasurer 

20 of the county in which the writ was issued." 

21 NBW-SBB~teN~--SBe~teN-i9,--BK~BNSiBN-BP-A6~HBRfTY~--AN¥ 

22 BKiS~fN8-ABTH9Ri~Y-9P-THB--9BPAR~MBN~--9P--J6S~iBB--~e--MAHB 

23 R6bBS--9N--THB--SBBJBB~--9P--THB--PR9YiSf9NS--eP-~HfS-AB~-tS 

24 BKTBNBB9-~-~HB-PR9YiSfBNS-9P-THfS-ABT• 

-End-
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STANDING COMMITTEE REPORT 

SENATE scrhb639.txt 

...... Ma-rch-··24-, .................. 19.87 .. 

• MR. PRESIDENT 

• 

• 

Local Government 
We, your committee on ................................................................................................. .. 

House Bill 639 
having had under consideration ....................................................................................................... No ................ . 

third blue 
--------reading copy ( ___ _ 

color 

Corne (Pinsoneault) 

PROVIDE FOR REGISTERED PROCESS SERVER 

Respectfully report as follows: That .............. House .. Bi-1·1··· ......................................................... No ... 6·39······· 
AMENDING LOCAL GOVERNMENT STANDING COMMITTEE REPORT, DATED MARCH 10, 
1987 
1. Strike: inserted material in amendment no. 5 in its entirety. 
Insert: "NEW SECTION. Section 4. Handbook for process servers. 
(1) The department of commerce shall publish a handbook for process 
servers and levying officers. 

(2) Each person who applies to the clerk of the 
district court of any county for registration as a 
process server must demonstrate that he has passed an examination 
based on the handbook and administered by the board of private 
security patrolmen and investigators provided for in 2-15-1891. 

(3) The department of commerce may charge 
a reasonable examination fee to cover the costs of 
publishing the handbook and administering the 
examination provided for in this section.'' 
JftefiilidSOO'.;XX~~iOOCiH:~~ 

2. Strike: amendment no. 22 in its entirety. 

AND AS AMENDED, 
BE CONCURRED IN 

DO ?JOT P/tSG 

Senator Crippen 


