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FEBRUARY 4, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 23, 1987 

MARCH 2, 1987 

MARCH 26, 1987 

MARCH 30, 1987 

HOUSE BILL NO. 592 

INTRODUCED BY HARP 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

CO~~ITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 50; NOES, 49. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECO~~END BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, RULES SUSPENDED AND BILL 
PLACED ON THIRD READING THIS DAY. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, 2. 

RETURNED TO HOUSE WITH AMENDMENTS. 



APRIL 8, 1987 

APRIL 10, 1987 

APRIL ll, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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HNK~ BILL NO. ~ 

INTRODUCED BY ~~~~wf/~·J ________________ _ 

A BILL FOR AN ACT ENTITLED' "AN ACT PROVIDING THAT 

COMMON-LAW CAUSES OF ACTION FOR BAD FAITH AND BREACH OF THE 

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONLY 

WHEN EXPRESSLY PROVIDED BY STATUTE; AND PROVIDING AN 

APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE DATE." 

WHEREAS, the existing law of contracts provides a legal 

remedy for the recovery of damages resulting from a breach 

of contract; and 

WHEREAS, th@ Uniform Commercial Code governs commercial 

transactions, including those involving financial 

institutions, and requires that parties to a contract deal 

with one another in "good faith''; and 

WHEREAS, the provisions of Title 33, chapter 8, 

relating to insurance unfair claims settlement practices, 

establish standards of good falth and fair dealing between 

insurance carriers and their insureds; and 

WHEREAS, the Legislature has the opportunity to provide 

standards to govern other legal relationsh1ps, such as the 

employment relationship; and 

WHEREAS, the Montana Supreme Court hds held that a 

covenant of good faith and fair dealing is implied in every 
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LC 0952/01 

contract and is violated when a party's actions are 

arbitrary or capr~c1ous or violate the reasonable 

expectations of the other party; and 

WHEREAS, no clear standards exist to guide the actions 

and decisions of a party to a comme~cial contract, yet 

violation of the implied covenant may subject a pa~ty to 

compensatory and punitive damages; and 

WHEREAS, this newly c:eated doctrine has introduced 

tremendous uncertainty and unpredictability into commercial 

relationships; and 

WHEREAS, 

frustrates 

this uncertainty and 

parties who might otherwise 

unpredictability 

enter mutually 

beneficial commercial transac:ions; and 

WHEREAS, this uncertai~ty and unpredictability has 

resulted 10 extens1ve l1t1gation at substantial cost; and 

WHEREAS, it is Lne op1nion of the Legislature that 

clearly articulated S(dndards, certainty, and predictability 

must be restored to the law cf contracts; and 

WHEREAS, certa~nty and predictability will be restored 

if the traditional law of contracts, consisting of 

longstanding statutes and judicially created doctrines, is 

substituted for the vagaries of the implied covenant of good 

fa1th and fair dealing. 

BE IT ENACTED BY 'l'HE::: LEGISLATURE OF THE STATE OF MONTANA: 

- 2- INTRODUCED BILL 
H~ · 59t1. 
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2 

LC 0952/0l 

Section l. Cause of action for bad faith or breach of 

implied covenant of good faith and fair dealing when 

allowed. Common~law civil causes of action for the torts of 

~ ''bad faith'' and "breach of the implied covenant of good 

5 faith and fair dealing'' are permitted only when expressly 

6 authorized by statute. 

7 Section 2. Applicab1lity. This act applies to causes 

8 of action arising after the effective date of this act. 

9 Section 3. Effective date. This act is effective on 

10 passage and approval. 

-End-

-]-
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HOUSE BILL NO. 592 

INTRODUCED BY HARP 

APPROVED BY COMMITTEE 
ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT 

COMMON-LAW CAUSES OF ACTION FOR BAD FAITH AND BREACH OF THE 

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONLY 

WHEN EXPRESSLY PROVIDED BY STATUTE; AND PROVIDING AN 

APPLICABILITY DATE AND AN lMMBBIA'!'B EFFECTIVE DATE." 

WHEREAS, the existing law of cont~acts provides a legal 

remedy for the recovery of damages resulting fcom a breach 

of contract; and 

WHEREAS, the Uniform Commercial Code governs commercial 

transactions, includ'ing those involving financial 

institutions, and requires that parties to a contract deal 

with one another in ''good faith"; and 

WHEREAS, the provisions of Title 33, chapter 8, 

relating to insurance unfair claims settlement practices, 

establish standards of good faith and fair dealing between 

insurance carriers and their insureds; and 

WHEREAS, the Legislature has the opportunity to provide 

standards to govern other legal relationships, such as the 

employment relationship; and 

WHEREAS, the Montana Supreme Court has held thdt a 

covenant of geed faith and fair dealing is implied in every 
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HB 0592/02 

contract and is violated when a party's actions are 

arbitrary or capricious or violate the reasonable 

expectations of the other party; and 

WHEREAS, no clear standards exist to guide the actions 

and decisions of a party to a commercial contract, yet 

violation of the implied coven~nt may subject a party to 

compensatory and punitive damages: and 

WHEREAS, this newly created doctrine has introduced 

tremendous uncertainty and unpredictability into commercial 

relationships; and 

WHEREAS, this uncertainty and unpredictability 

frustrates parties who might otherwise enter mutually 

beneficial commercial transactions; and 

WHEREAS, this uncertainty and unpredictability has 

resulted in extensive litigation at substantial cost; and 

MIEREAS, it is the opinion of the Legislature that 

clearly articulated standards, certainty, and predictability 

must be restored to the law of contracts; and 

WHEREAS, certainty and predictability will be restored 

if the traditional law of contracts, consisting of 

longstanding statutes and judicially created doctrines, is 

substituted for the Vdgaries of the implied covenant of good 

faith and fair dealing. 

BE IT ENACTED BY THE LEGISLATURE OF THE S'rATE OF MONTANA: 

-2- HB 592 

SECOND READING 
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HB 0592/02 

Section 1. Cause of action for: bad faith or breach of 

implied covenant of good faith and fair dealing when 

3 allowed. Common-law civil causes of action for the torts of 

4 "bad faith" and "breach of the implied covenant of good 

5 faith and fair dealing'' are permitted only when expressly 

6 authorized by statute. NOTHING IN THIS SECTION AFFECTS THE 

7 RIGHTS ~OF ANY PERSON TO BRII-JG AN ACTION AS PERMITTED BY 

8 33-18-201 OR THE UNIFORM COMMERCIAL CODE. 

9 Section 2. Applicability. This act applies to causes 

10 of action arising after the effective date of this act. 

ll Section 3. Effective date. This act is effective on 

12 pa~~a9e-and~appro~~i JULY 1, 1987. 

-End-

-3- HB 592 
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HOUSE BILL NO. 592 

INTRODUCED B~ HARP 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT 

COMMON-LAW CAUSES OF ACTION FOR BAD FAITH AND BREACH OF THE 

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONL~ 

WHEN EXPRESSL~ PROVIDED B~ STATUTE; AND PROVIDING AN 

APPLICABILIT~ DATE AND AN IMMEBIATE EFFECTIVE DATE." 

WHEREAS, the existing law of contracts provides a legal 

remedy for the recovery of damages resulting from a breach 

of contract; and 

WHEREAS, the Uniform Commercial Code governs commercial 

transactions, including those involving financial 

institutions, and requires that parties to a contract deal 

with one another in "good faith"; and 

WHEREAS, the provisions of Title 33, chapter 8, 

relating to insurance unfair claims settlement practices, 

establish standards of good faith and fair dealing between 

insurance carriers and their insureds; and 

WHEREAS, the Legislature has the opportunity to provide 

standards to govern other legal relationships, such as the 

employment relationship; and 

WHEREAS, the Montana Supreme Court has held that a 

covenant of good faith and fair dealing is implied in every 
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HB 0592/02 

contract and is violated when a party's actions are 

arbitrary or capricious or violate the reasonable 

expectations of the other party; and 

WHEREAS, no clear standards exist to guide the actions 

and decisions of a party to a commercial contract, yet 

violation of the implied covenant may subject a party to 

compensatory and punitive damages; and 

WHEREAS, this newly created doctrine has introduced 

tremendous uncertainty and unpredictability into commercial 

relationships: and 

WHEREAS, this uncertainty and unpredictability 

frustrates parties who might otherwise enter mutually 

beneficial commercial transactions; and 

WHEREAS, this uncertainty and unpredictability has 

resulted in extensive litigation at substantial cost; and 

WHEREAS, it is the opinion of the Legislature that 

clearly articulated standards, certainty, and predictability 

must be restored to the law of contracts; and 

WHEREAS, certainty and predictability will be restored 

if the traditional law of contracts, consisting of 

longstanding statutes and judicially created doctrines, is 

substituted for the vagaries of the implied covenant of good 

faith and fair dealing. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

-2- HB 592 

THIRD READING 
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Section 1. Cause of action for' bad faith or breach of 

implied covenant of good faith and fair dealing when 

allowed. Common-law civil causes of action for the torts of 

"bad faith" and "breach of the implied covenant of good 

faith and fair dealing" are permitted only when expressly 

authorized by statute. NOTHING IN THIS SECTION AFFECTS THE 

RIGHTS OF ANY PERSON TO BRING AN ACTION AS PERMITTED BY 

33-18-201 OR THE UNIFORM COMMERCIAL CODE. 

Section 2. Applicability. This act applies to causes 

10 of action arising after the effective date of this act. 

11 Section 3. Effective date. This act is effective on 

12 pa~aaq@-and-appreval JULY 1, 1987. 

-End-

-3- HB 592 
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HOUSE BILL NO. 592 

INTRODUCED BY HARP 

A BILL FOR AN ACT ENTITLED: "AN ACT PRBVHHNG--'l'HA'P 

€8MMBN-hAW--€AHSES--BP--A€'l'rBN--PBR--BAB-PAr'PH-ANB-BRBA€H-9P 

ESTABLISHING THE CONDUCT REQUIRED BY THE IMPLIED COVENANT OF 

GOOD FAITH AND FAIR DEALING EKrS'l'--BNh¥--WHEN--EKPRBSSh¥ 

PRBVrBBB-8¥-S'PA'PH'PB; AND PROVIDING AN APPLICABILITY DATE AND 

AN rMMBIHA'l'E EFFECTIVE DATE." 

WHERBAS,-the-existin~-law-o£-eont~aets-pro~ide~-a-i~gei 

rem~dy--for--tfte-reeovery-o£-~amege~-re~~±t~ng-from-a-breach 

of-eontract~-and 

WHBRBAS,-the-Hni£orm-eommerc±a±-€ode-govern~-commereiai 

transactions,---inel~ding----those----invo±ving----finaneiai 

ins~ittttionsy--and--reqtlires-that-partie~-to-a-eontract-deai 

with-one-another-in-ngood-faithu;-and 

WHBREAS,--the--provisions--o£--~it±e--33 7--ehapter---8 7 

relating--to--instlrance--tlnfair-eiaims-settiement-praetiees7 

estab±ie~-staftdards-e£-geed-£a±th-and-fa±r--deeling--between 

iftStl~aftee-ee~rie~e-eftd-their-±ne~reds~-and 

WHERBAS,-the-begislat~re-has-the-opportun±ty-to-pro~±Oe 

standerds--te--ge~e~n-other-legal-reiationships 1 -s~eh-as-the 

emp±oyment-relat±oneh±p;-anO 

WHBRBAS1 -the-Montana-Stlpreme--eourt--hes--held--th~t--a 

~,. Leoi<m,., caun<O 
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HB 0592/03 

eevenan~--o£-good-£aitft-and-£a~r-dealing-is-imp±ie~-±n-every 

eontraet--and--is--violated--wften--a--party~s--aetion~---are 

arb~trary---or---eaprieie~s---or---vioiate---the--reaeenable 

expeetations-of-the-other-party;-and 

WHBRBAS,-no-e±ear-etan~ards-exist-to-guide-the--aetions 

and--decisions--of--a--party--to--a-eommereia±-eontraet7 -yet 

violatien-o£-the-implied-eovenant-may--subjeet--a--party--to 

eompensatery-and-puniti~e-demages;-and 

WHEREAS7 --thie--ftewly--ereated--doctr~ne-has-introdueed 

tremendou~-uneertainty-and-unpredietability-into--eomme~e~a± 

re~ation~hipe;-aad 

WHBRBAS,----this---tJne.ertainty---and---Hnpredietab±i±ty 

frttstrete~--parties--whe--mi~ht--otherw±ee--enter---mtlttlaily 

benefie±a±-eommereial-transaet±ons;-and 

WHEREAS,--tft±e--tJneertainty--and--~npredietabil±ty--hes 

re~tJlted-in-exten~ive-litigation-at-stlhstantial-ee~t;-and 

WHBRBAS,-±t-i~-tne--opinion--o£--the--beg±~latttre--thot 

c±early-art±cuiated-standards,-eerta±nty,-and-predietability 

Mtl~t-be-re~tored-to-the-law-o£-eontract~;-and 

WHEREAS,--eertainty-and-predietab±~ity-wi±l-be-re~tored 

if--the--traditiona±--±aw--of---eentraet~,---eon~ist±ng---of 

lon~~tanding--~tatt2te9--and-;udie±aily-ereated-doetrine~ 7 -±9 

~ttbstitttted-tor-the-vagaries-o£-the-±mp±ied-eo~enant-o£-good 

fa±th-end-feir-d~a±±n97 

-2- HB 592 

REFERENCE BILL 



HB 0592/03 

1 BE IT ENACTED BV THE LEGISLATURE OF THE STATE OF MONTANA: 

2 Section 1. €atlse-o£-ae~ioft-for-ba~-fai~h-or-breaeh--or 

3 ±mpiied--eoven8nt--o£--qood--£ait~--and-fair-dea~in9----when 

4 aiiowedo--€ommon-law-e~vii-eatl~e~-or-ae~~on-£or-the-torts-o£ 

5 ubad-£ait~•-and-nbreaeh-o£--the--implied--eovenant--o£--good 

6 faith--and--fair--dealingll-are-permitted-only-when-expressiy 

7 aH~heri~ed-by-~~a~H~e~ N9~HfNS-fN-~HfS-SEE~f9N--APPBE~S--~HB 

8 RlSH~S--9P--AN¥--PERS9N--~--BRINS-AN-AE~f9N-AS-PERMl~~BB-B¥ 

9 33-x8-%9l-9R-~HE-SNfPBRM-E9MMEREIAb-EBBB~ IMPLIED COVENANT 

10 OF GOOD FAITH AND FAIR DEALING. THE CONDUCT REQUIRED BY THE 

11 IMPLIED COVENANT OF-GOOD FAITH AND FAIR DEALING IS HONESTY 

12 IN FACT AND THE OBSERVANCE OF REASONABLE COMMERCIAL 

13 STANDARDS OF FAIR DEALING IN THE TRADE. 

14 Section 2. Applicability. This act applies to causes 

15 of action a~ising after the effective date of this act. 

16 Section 3. Effective date. This act is effective on 

17 passage-and-approval JULY 1, 1987. 

-End-

-3- HB 592 



STANDING COMMITTEE REPORT 
SENATE SCRHB592 

··············Ma~ch···2·6·,····················· 19.8.?.···· 

MR. PRESIDENT 

Judiciary 
We, your committee on ................................................................................................................................... . 

House Bill 592 
having had under consideration ........................................................................................................ No ................ . 

third blue 
--------reading copy ( ___ _ 

color 

ABOLISH BAD FAITH & BREACH OF COVENANT OF GOOD FAITH & FAIR DEALING 
ACTIONS 

Respectfully report as follows: That .............. Ho-use··B-il·l···························································· No ... 5·9:2······· 
BE AMENDED AS FOLLOWS: 

1. Title, lines 4 and 5. 
Following: " "AN ACT" on line 4 
Strike: remainder of line 4 through "BREACH OF" on line 5 
Insert: "ESTABLISHING THE CONDUCT REQUIRED BY" 

2. Title, lines 6 and 7. 
Following: "DEALING'' on line 6 
Strike: remainder of line 6 through "STATUTE" on line 7 

3. Page 1, line 10 through page 2, line 23. 
Strike: lines 10, page 1 through line 23, page 2 in their 
entirety 

4. Page 3, lines 1 through 8. 
Following: "1.'' on line 1 
Strike: remainder of section 1 in its entirety 
Insert: "Implied covenant of good faith and fair dealing. The 
conduct required by the implied covenant of good faith and fair 
dealing is honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade." 

~xxxx~ 

~~ 
;P' 

xxxx~x 

0 
AND AS AJ."lENDED 
BE CONCURRED IN ~ g' ........................... ~d:··~················~ ~.lo Cha~rman. \ ' 

Senator zurek 


