HOUSE BILL NO. 592

INTRODUCED BY HARP

IN THE HOUSE

FEBRUARY 4, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.
FEBRUARY 19, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADQPTED,
FEBRUARY 20, 1987 PRINTING REPORT.
FEBRUARY 21, 1987 SECOND READING, DO PASS.
FEBRUARY 23, 1887 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 50; NGES, 49.

TRANSMITTED TO S5ENATE.

IN THE SENATE

MARCH 2, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

MARCH 26, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
APDOPTED.

MARCH 30, 1987 SECOND READING, CONCURRED IN.

ON MOTION, RULES SUSPENDED AND BILL
PFLACED ON THIRD READING THIS DAY.

THIRD READING, CONCURRED IN.
AYES, 48; NOES, 2.

RETURNED TO HOUSE WITH AMENDMENTS.



APRIL 8,

APRIL 10,

APRIL 11,

1987

1987

1287

IN THE HOUSE
RECEIVED FROM SENATE.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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LC 0852/01
dlﬂ’i{ BILL NO. (¥R
INTRODUCED BY Jéégfﬂ L
L
A BILL FOR AN ACT ENTITLED: “aM ACT PROVIDING THAT

COMMON-LAW CAUSES OF ACTION FOR BAD FAITH AND BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONLY
WHEN EXPRESSLY PROVIDED BY STATUTE; AND PROVIDING AN

APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE DATE."

WHEREAS, the existing law of contracts provides a legal
remedy for the recovery of damages resulting from a breach
of contract: and

WHEREAS, the Uniform Commercial Code governs commercial
transactions, including those involving financial
institutions, and reguires that parties to a contract deal
with one another in "good faith"; and

WHEREAS, the provisions of Title 33, chapter 8,
relating to insurance unfair claims settlement practices,
establish srtandards of good faith and fair dealing between
insyrance carriers and their insureds; and

WHEREAS, the Legislature has the opportunity to provide
standards to govern other legal relationships, such as the
employment relationship; and

WHEREAS, the Montana Supreme Court has held that a

covenant of good faith and fair dealing is implied in every
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LC 0952/01

contract and is violated when a party's actions are
arbitrary or capricious or violate the reasonable
expectations of the cther parcty; and

WHEREAS, no clear standards exist to guide the actions
and decisions of a party to a commercial contract, yet
violation of the implied covenant may subject a party to
compensatory and punitive damages; and

WHEREAS, this newly created doctrine has introduced
tremendcus uncertainty and unpredictability into commercial
relationships; and

WHEREAS, this uncerrainty and unpredictability
frustrates parties who might otherwise enter mutually
beneficial commercial transac:ions; and

WHEREAS, this wuncertainty and unpredictability has
resulted in extensive litigation ac substantial cost; and

WHEREAS, it is rtne opinion of the Legislature that
clearly articulated scandards, certainty, and predictability
must be restored to tne law of contracts; and

WHEREAS, certainty and predictability will be restored
if the traditional law of contracts, consisting of
longstanding statutes and judicially created doctrines, is
substituted for the vagaries of the implied covenant of goocd

faith and fair dealing.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
INTRODUCED BILL
HB - 527

-2-



10
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Section 1. Cause of action for bad faith or breach of
implied covenant of good faith and fair dealing -- when
allowed. Common-law civil causes of action for the torts of
"bad faith" and "breach of the Iimplied covenant oFf good
faith and Eair dealing" are permitted only when expressly
authorized by statute.

Section 2. Applicability. This act applies to causes
of action arising after the effective date of this acr.

Section 3. Effective date. This act is effective on
passage and approval.

-End-
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HB 0592/02

APPROVED BY COMMITTEE

ON JUDICIARY

HOOSE BILL NO. 592

INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT
COMMON-LAW CAUSES GF ACTION FOR BAD FAITH AND BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONLY
WHEN EXPRESSLY PROVIDED BY STATUTE; AND PROVIDING AN

APPLICABILITY DATE AND AN IMMEDIAPE EFFECTIVE DATE."

WHEREAS, the existing law of contracts provides a legal
remedy for the recovery of damages resulting from a breach
of contract; and

WHEREAS, the Uniform Commercial Code governs commercial
transactions, including those involving financial
institutions, and requires that parties to a contract deal
with one another in "good faith"; and

WHEREAS, the provisions of Title 33, chapter 8,
relating to insurance unfair claims settlement practices,
establish standards of good faith and fair dealing between
insurance carriers and their insureds; and

WHEREAS, the Legislature has the opportunity to provide
standards to govern other legal relationships, such as the
employment relaticnship; and

WHEREAS, the Montana Supreme Ccourt has held that a

covenant of good faith and fair dealing is implied in every
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HB 0592/02

contract and 1is viclated when a party's actions are
arbitrary or capricious or viclate the reasonable
expectations of the other party; and

WHEREAS, no clear standards exist to guide the actions
and decisiong of a party to a commercial contract, vyet
violation of the implied covenant may subject a party to
compensatory and punitive damages; and

WHEREAS, this newly c¢reated doctrine has introduced
tremendous uncertainty and unpredictability into commercial
relationships; and

WHEREAS, this uncertainty and unpredictability
frustrates parties who might otherwise enter mutually
beneficial commercial transactions; and

WHEREAS, this wuncertainty and unpredictability has
resulted in extensive litigation at substantial cost: and

WHEREAS, it is the opinion of the Legislature that
clearly articulated standards, certainty, and predictability
must be restored to the law of contracts; and

WHEREAS, certainty and predictability will be restored
if the traditional law of contracts, consisting of
longstanding statutes and judicially created doctrines, is
substituted for the vagaries of the implied covenant of good

faith and fair dealing.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-2- HB 592

SECOND READING
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Section 1. Cause of action for bad faith or breach of
implied covenant of good faith and fair dealing -- when
allowed. Common-law civil causes of action for the torts of
"bad faith" and "breach of the Iimplied covenant of good
faith and fair dealing” are permitted only when expressly

authorized by statute. NOTHING IN THIS SECTION AFFECTS THE

RIGHTS OF ANY PERSON TO BRING AN ACTION AS PERMITIED BY

33-18-201 QR THE UNIFQRM COMMERCIAL CODE.

Section 2. Applicability. This act applies to causes
of action arising after the effective date of this act.

Section 3. Effective date. This act is effective on
passage-and-approvat: JULY 1, 1987.

-End-

-3- HB 592
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HB 0592/02

HOUSE BILL NO. 592
INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT
COMMON-LAW CAUSES OF ACTION FOR BAD FAITH AND BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING EXIST ONLY
WHEN EXPRESSLY PROVIDED BY STATUTE; AND PROVIDING AN

APPLICABILITY DATE AND AN iMMEPBIAPE EFFECTIVE DATE."™

WHEREAS, the existing law of contracts provides a-1e931
remedy for the recovery of damages resulting from a breach
of contract; and

WHEREAS, the Uniform Commercial Code governs commercial
transactions, including those involving financial
institutions, and requires that parties to a contract deal
with one another in "good faith"; and

WHEREAS , the provisions of Title 33, chapter B8,
relating to insurance unfair claims settlement practices,
establish standards of good Eaith and fair dealing between
insurance carriers and their insureds; and

WHEREAS, the Legislature has the opportunity to provide
standards to govern other legal relationships, such as the
employment relationship; and

WHEREAS, the Montana Supreme Court has held that a

covenant of good faith and fair dealing is implied in every
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HB 0592/02

contract and is violated when a party's actions are
arbitrary or capricious or violate the reasonable
expectationa of the other party; and

WHEREAS, no clear standards exist to guide the actionsg
and decisions of a party to a commercial contract, yet
violation of the implied covenant may subject a party to
compensatory and punitive damages; and

WHEREAS, this newly created doctrine has introduced
tremendous uncertainty and unpredictability into commercial
relationships; and

WHEREAS, this uncertainty and unpredictability
frustrates parties who might otherwise enter mutually
beneficial commercial transactions; and

WHEREAS, this uncertainty and unpredictability has
resulted in extensive litigation at substantial cost; and

WHEREAS, it 1is the opinion of the Legislature that
clearly articulated standards, certainty, and predictability
must be restored to the law of contracts; and

WHEREAS, certainty and predictability will be restored
if the traditional law of contracts, consisting of
longstanding statutes and judicially created doctrines, is
substituted for the vagaries of the implied covenant of good

faith and fair dealing.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-2~ HB 592

THIRD READING
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Section 1. Cause of action for bad faith or breach of
implied covenant of good faith and fair dealing -- when
allowed. Common-law civil causes of action for the torts of
"bad faith" and "breach of the implied covenant of good
faith and fair dealing” are permitted only when expressly

authorized by statute. NOTHING IN THIS SECTION AFFECTS THE

RIGHTS OF ANY PERSON TO BRING AN ACTION AS PERMITTED BY

33-18-201 OR THE UNIFORM COMMERCIAL CODE.

Section 2. Applicability. This act applies to causes
of action arising after the effective date of this act.
Section 3, Effective date. This act is effective on
passage-and-apprava: JULY 1, 1987.
-End-

-3- HB 592
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HB 0592/03

HOUSE BILL NO. 592

INTRODUCED BY HARP

A BILL FOR AN ACT ENTITLED: "AN ACT PROViDING--PHAP
EGMMON-bhAW-—CAHSES - —OF--ACPION—--POR--BAB-FATFPH-AND~BREACH-SF

ESTABLISHING THE CONDUCT REQUIRED BY THE IMPLIED COVENANT OF

GOOD FAITH AND FALIR DEALING EXiS¥--ONB¥--WHEN--EXPRESSEY¥
FROVIBED-BY¥-SPATYHPE; AND PROVIDING AN AFPLICABILITY DATE AND

AN IMMEDIATE EFFECTIVE DATE."

HHEéEAS7—ehe—existing-inw~of—contracts—pravides—a—iega}
remedy--£for-—-the-recovery—of-damages-resuiting-from-a-breach
af-contracts—and

WHERBAS7-the-Bniferm-Eommercial-Eode-governa-commercial
transactions;---inciuding-——-those----involving--—-financiat
itnstitotitonsy~-and--requires—that-parties-to-a-contract-deal
with-one-another-in-tgoocd-fatthi:-and

WHEREAS7-—the--proviatons——of--¥itie--337--chapter——-85
retating--to--inaurance--unfair-ectaims-settiement-practices;
estabiish-standards-of-gooed-faith-and-fair--deating--between
insurance-carriers-and-their-insuredss-and

WHEREAS;-the-begislature-has-the-epportunity-to-provide
standards—-to-—govern-sther-iegat-reiationshipa;-sven-as-the
empieyment-retationship;—and

WHEREAS;-the-Montana-Supreme—--Court-——has--held--that--a
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covenant—-of-good-faibh-and-fatr-deating-is-impiied-in-every
centract--and--ta--violated--when—-a--partyls-—-actions---are
arbierary-~-or---caprictous---er---violate---the--reassnabie
expectations-of-the-other-partys-and
WHERBAS7-ne-clear-standards-exist-to-guide-the—-actions
and--decisions--of--a--party--to--a-commerciai-contractr-yet
viotation-of-the-impiied-covenant-may--subject--a--parey--to
compensatsry-and-punitive-damages;-and
WHEREAS7--this-—newly--created--dactrine-has-introduced
tremendous-uncertainty-and-unpredictability-into--commerciai
relationshipa;-and /
WHEREAS7----this---uncertainty---and---unpredictabitity
frustrates—-partiea--whe--might--otherwise-—enter—--mutuatty
benefictai-commerciat-transactionss;-and
WHEREAST——this--uncertainty-—and——unprcdictabiiity——has
resulted-in-extensive-litigatien-at-subatantiat-costs-and
WHEREAS7-tt-ts-the--opinton~-of--the--begistatura--that
cieariy-articuiated-standardsy-certainty;-and-predictability
must-be-restored-to-the-taw-of-contractss-and
WHEREAS; - ~certainty-and-predictabtiity-wilti-be-restored
tf-—the--traditionai--taw--of---centracts;---esnsisting---of
tongstanding--statotes-—and-judtciatiy-created-doctrines;-ia
substituted-for-the-vagaries-of-the-impiied-covenant—of-goad

fatth-and-fatr-deating-

—2- HB 592

REFERENCE BILL.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. €Eause-of-action-for-bad-faith-er-breach--of
impiied--cavenant--of--goed—-fatth--and-fatr-deating--—-when
attowedr--Common-taw-ctviti-causes-of-action-for-the-torcs-of
Lhad-faithl-and-tbreach-of--the--implied--ecovenant-—-of--goed
€aith--and--fatr--deating!-are-permitted-onlty-when-expressiy

avtheoritzed-by-atatuter NOTHINS-IN-PHEIS-SEETIGN--APPEEPS--FHE

RIGHFS--GP--AN¥--PERSEGN--FO--BRINE-AN-ACPION-AS-PERMITPPER-BY¥

33-18-263-OR-FPHE-UNIFORM-EBMMERCIAL-EOPEr IMPLIED COVENANT

OF  GOOD FAITH AND FAIR DEALING. THE COWDUCT REQUIRED BY THE

IMPLIED COVENANT OF- GOOD FAITH AND FATR DEALING IS HONESTY

IN FACT AND THE OBSERVANCE OF REASONABLE COMMERCIAL

STANDARDS OF FAIR DEALING IN THE TRADE.

Section 2. Applicability. This act applies to causes
of action arising after the effective date of this act.

Section 3. Effective date, This act is effective on
passage-and-appreval JULY 1, 1987.

-End-

-3~ HB 592



STANDING COMMITTEE REPORT
SENATE ' SCRHB592

.............. Maxrgh 26, 19,87

. MR. PRESIDENT

Judiciary
W, YOUT COMIMITIER DN ....uiititiiii i et et e e e e et eeee e e bt o e e e e e e e s ea s e e e eaea et e e e e e e s

having had Under CONSIAEIATION. ... ..ot e et ee e et e s e e e ss et e e eaasee tase s eaerereresas No

third blue

ABOLISH BAD FAITH & BREACH OF COVENANT OF GOOD FAITH & FAIR DEALING
ACTIONS

Respectfully report as follows: That.......c. .. HOWE@ BBl ereerrmmiereneeievimrriics s ieseeeevasiesainnns No...59g2.......
BE AMENDED AS FOLLOWS:

1, Title, lines 4 and 5.

Following: " "AN ACT" on line 4

Strike: remainder of line 4 through "BREACH OF" on line 5
Insert: "ESTABLISHING THE CONDUCT REQUIRED BY"

2. Title, lines 6 and 7.
Following: "DEALING" on line 6
Strike: remainder of line 6 through "STATUTE" on line 7

Y

3. Page 1, line 10 through page 2, line 23.
Strike: lines 10, page 1 through line 23, page 2 in their
entirety

4, Page 3, lines 1 through 8.

Following: "1."™ on line 1

Strike: remainder of section 1 in its entirety

Insert: "Implied covenant of good faith and fair dealing. The
conduct required by the implied covenant of good faith and fair
dealing is honesty in fact and the observance of reasonable
commercial standards of fair dealing in the trade."

i

00.9.0.9.0.05=0~3
XXX PRER X DND AS AMENDED
(_/ , BE CONCURRED IN

Senator




