HOUSE BILL NO. 5&7

INTRODUCED BY RAMIREZ, SPAETH, LORY,
J. BROWN, MERCER

IN THE HOUSE

FEBRUARY 2, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FEBRUARY 23, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADQPTED.

FEBRUARY 24, 1987 PRINTING REFORT.
SECOND READING, DO PASS.

ON MOTION, RULES SUSNENDED AWD TTTL
PLACED ON THIRD READING THIS DAY,

THIRD READING, PASSED.
AYES, 94; NOES, 6.

TRANSMITTED TO SENATE.

IN THE SENATE

MARCH 2, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

MARCH 28, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADQPTED.

MARCH 30, 1987 SECOND READING, CONCURRED 1IN,

ON MOTION, RULES SUSPENDED TO PLACE
BILL ON THIRD READING THIS DAY.

THIRD READING, CONCURRED IN.
AYES, 50; NOES, 0.

RETURNED TO HOUSE WITH AMENDMENTS.



APRIL 8,

APRIL 9,

APRIL 16,

APRIL 20,

APRIL 20,

APRIL 21,

1987

1987

1987

1987

1987

1387

IN THE HOUSE
RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, FREE CONFERENCE CCMMITTEE
REQUESTED AND APPCINTED.

IN THE SENATE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE
FREE CONFERENCE COMMITTEE REPORTED.
IN TEE SENATE

FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

SENT TO ENRCLLING.
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&z{: BILL NO. ﬁzz

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT 1IN AN
ACTION ARISING FROM BODILY INJURY OR DEATH, PLAINTIFF'S
REIMBURSEMENT FROM A COLLATERAL SOURCE IS ADMISSIBLE 1IN
EVIDENCE AND THAT UKLESS THE SOURCE OF THE REIMBURSEMENT HAS
A SUBROGATION RIGHT UNDER STATE OR FEDERAL LAW, AN AWARD TO
PLAINTIFF MUST BE REDUCED BY THE AMOUNT or THE
RETMBURSEMENT; PROVIDING THAT UNLESS & SUBROGATION RIGHT IS
SPECIFICALLY GRANTED BY STATE OR FPEDERAL LAW, THERE IS NO
SUBROGATION RIGHT REGARDING AN AMOUNT PAID OR PAYABLE IF AN
AWARD IS REDUCED BY THAT AMOUNT; AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Gection 1, Definitions. As used in [(secticons 1 and 2]:

{l) ™"Collateral source” means a payment for something
that is later included in a tort award and which is made ro
or for the benefit of a plaintiff or is otherwise available
to the plaintiff:

ta} for medical expenses and disability payments under
the federal Social Security Act, any federal, state, ot
local income disability act, or any other public program;

{b) under any health, sickness, or income disability
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insurance or automobile accident insurance that provides
health benefits or income disability coverage, and any other
similar insurance benefits available to the plaintiff,
except life insurance;

{c) under any contract or agreement of any person,
group, organization, partnership, or corporation to provide,
pay feor, or reimburse the costs of hospital, medical,
dental, or other health care services, except gifts or
gratuitous contributions or assistance;

(d) any contractual or voluntary wage continuation
plan provided by an employer, or other system intended to
provide wages during a period of disability; and

(e) any other source, except the assets of the
plaintiff or of his immediate family if he is obligated to
repay a member of his immediate family.

(23 “Persaon* includes individuals, corporations,
associations, societies, firms, partnerships, Jjoint stock
companies, government entities, political subdivisions, and
any other entity or aggregate of individuals.

(3} fa} "Plaintiff" means a person who alleges that he
sustained bodily injury, cr on whose behalf recovery for
bodily injury or death is sought, or who would have a
benaficial, legal, or equitable interest in a recovery.

(b)) The term includes:

(1) a legal representative:

. INTRODUCED BILL
B 57
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(ii) a person with a wrongful death or surviving cause
of action;

(iil) a person seeking recovery on a claim for lass of
consortium, society, assistance, companionship, or services;
and

{(iv) any other person whose right of recovery or whose
claim or status is derivative of one wha has sustained
bodily injury or death.

Section 2. Collateral source reductions in actions
arising from bodily injury or death -- subrogation rights.
(1) In an action arising £Efrom bodily injury or death,
evidence 1is admissible to show that plaintiff has been or
may be reimbursed from a collateral source for an element of
damages and, except as octherwise provided in this section,
the trier of fact must reduce the award by the amount £ound
paid or payable. The damages must be found and reduced by
special wverdict, or by special findings if trial is not by
jury. TIf the trier of fact finds by a preponderance of the
evidence that plaintiff 1is likely to receive future
collateral source benefits, the special verdict or findings
must reduce any future damages, as well as damages already
incurred, by the amount of the future collateral source
benefits.

{2) aAmounts paid or payable to a plaintiff from a

collateral source that has a subrogation right under state
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or federai law are admissible in evidence but may not be
used to reduce an award.

(1) Except far subrcgation rights specifically granted
by state or federal law, there is no right tc  subrcgaticn
for any amount paid or payable to a plaintiff from a
collateral source if an award 1is reduced by that amount
under sabsection (1).

(4) Before an insurance policy payment 1is used rto
reduce an award under subsection (1), the amocunt plaintiff
paid or 1s obligated to pay to keep the policy in force for
the policy period during which the insurance policy payment
was made must be deducted from the amount of the lnsurdance
policy payment.

Section 3. Applicability. This act applies only to
causes of action arising afrer the effective date of this
act.

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB567 , as_ introduced.

DESCRIPTION OF PROFOSED LEGISLATION:
An act providing that in an-action arising from Bodily Injury or Death, Plaintiff's Relmbursement from a Collateral

Source is admissable in evidence and that unless the source of the reimbursement has a subrogation right under
state or federal law, an award to plaintiff must be reduced by the amount of the reimbursement; providing that
unless a subrogation right is specifically granted by state or federal law, there is no subrogation right regarding
an amount paid or payable if an award is reduced by that amount; and providing an applicability date.

FISCAI. TMPACT:
Currently impossible to accurately predict the overall fiscal impact. The bill would reduce the amount of damages

a plaintiff can claim in a lawsuit and therefore would reduce the state's liability by a like amount (usually in
the areas of medical bills paid for by insurance and lost wages paid by unemployment benefits).

87

DAVID -L. HUNTER,\ABUDGET "DIRECTOR
Office of Budget and Program Flanning

Fiscal Note for HB567, as introduced.
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 567
INTRODUCED BY RAMIREZ, SPAETH, LORY,

J. BROWN, MERCER

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT IN AN
ACTION ARISING FROM BODILY INJURY OR DEATH, PLAINTIFF'S
REIMBURSEMENT FRCOM A COLLATERAL SOURCE IS5 ADMISSIBLE IN
EVIDENCE AND THAT UNLESS THE SOURCE OF THE REIMBURSEMENT HAS
A SUBROGATION RIGHT UNDER STATE OR FEDERAL LAW, AN AWARD TO
PLAINTIFF MUBS¥ MAY BE REDUCED BY THE AMOUNT OF THE
REIMBURSEMENT; PROVIDING THAT UNLESS A SUBROGATION RIGHT IS
SPECIFICALLY GRANTED BY STATE OR FEDERAL L&W, THERE IS NO
SUBROGATION RIGHT REGARDING AN AMOUNT PAID OR PAYABLE IF AN

AWARD IS REDUCED BY THAT AMOUNT; PROVIDING THAT EVIDENCE OF

INSURANCE DEFENMDANT MAY HAVE AND EVIDENCE OF PLAINTIFF'S AND

DEFENDANT'S LITIGATION COSTS AND ATTORNEY FEES ARE

ADMISSIBLE; AMENDING SECTION 33-23-102, MCA; AND PROVIDING

AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [secticons 1 and 2):
{1) "Collateral source” means a payment for something

that is later included in a tort award and which is made to

or for the benefit of a plaintiff or is otherwise available
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{a) for medical expenses and disability payments under
the federal Social Security Act, any federal, state, or
local income disability act, or any other public preogram;

{b}) under any health, sickness, or income disability
insurance or automobile accident insurance that provides
health benefits or income disability coverage, and any other
similar insurance benefits availaple tc the plaintiff,
except life insurance;

(c) wunder any contract or agreement of any person,
group, organization, partnership, or corporation to provide,
pay for, or reimburse the costs of hospital, medical,
dental, or other health care services, except gifts or
gratuitous contributions or assistance;

{d) any contractual or wvoluntary wage continuation
plan provided by an employer, or other system intended to
provide wages during a period of disability; and

(e} any other source, except the assets of the
plaintiff or of his immediate family if he is obligated to
repay a member of his immediate family.

(2) “Person" includes individuals, corporations,
associations, societies, firms, partnerships, joint stock
companies, government entities, political subdivisions, and
any other entity or aggregate of individuals.

(3} (a) "Plaintiff" means a person who alleges that he

sustained bodily injury. or on whose behalf recovery for

-2- HB 567
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bodily 1injury or death is sought, or who would have a
beneficial, legal, or equitable interest in a recovery.

(b) The term includes:

(i) a legal representative;

{ii) a person with a wrongful death or surviving cause
of action;

(iii) a person seeking recovery on a claim for loss of
consortium, soclety, assistance, companionship, or services;
and

(iv}) any other person whose right of recovery or whose
claim or status is derivative of one who has sustained
bodily injury or death.

Section 2. Collateral source reductions in actions
arising Ffrom bodily injury or death -- subrogation rights.
(1) Tn an action arising from bedily injury or death,
evidence is admissible to show that plaintiff has been or
may be reimbursed from a collateral source for an element of
damages and, except as otherwise provided in this section,
the trier of fact muat MAY reduce the award by the amount
found paid or payable, FThe-damages-must-be-feund-and-reduced
by-spectat-verdict;-or-by-speeial-£findings-if-trial-—is—-not
by——juryr——ié--thc—trier—oEfEnct—finda-by—a—ptepondernnce-of
the-evidence-that-piaintiff-—-fa--tikely -to--recaive—-future
cotiateral--sourece-benefits;-the-speciat-verdict-or-Eindings

mnst—redu:e—any—Euture—damagear—as—veii—as——damages——aireudr

-3- HB. 567
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incu:red7-—by--the——amcunt--of—-the—Euture—cciiaterai—source
benefitss

(2) Amounts paid or payable to a plaintiff from a
collateral source that has a subrogation right under state
or federal law are admissible in evidence but may not be
used to reduce an award.

(3) Except for subrogation rights specifically granted
by state or federal law, there is no right to subrogation
for any amount paid or payable to a plaintiff from a
collateral source if an award is reduced by that amount
under sgubsection {(1}.

(4) Before an insurance policy payment is used to
reduce an award under subsection (1), the amount plaintiff
paid or is obligated to pay to keep the policy in force for
the policy period during which the insurance pelicy payment
was made must be deducted from the amount of the insurance
policy payment.

{5) EVIDENCE OF THE FOLLOWING IS ADMISSIBLE IN AN

ACTION ARISING FROM BODILY INJURY OR DEATH:

{A) INSURANCE, INCLUDING LIABILITY DOLLAR LIMITS, THAT

1S AVAILABLE TO DEFENDANT TO PAY FOR A JUDGMENT AGAINST

DEFENDANT; AND

(B} PLAINTIFF'S AND DEFENDANT'S CURRENT AND EXPECTED

FUTURE LITIGATION COSTS AND ATTORNEY FEES.

SECTION 3. SECTION 33-23-102, MCA, IS AMENDED TO READ:

-4- HB 567
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*33-23-102. Existence of insurance not to be made

evident -- exception. No Except as provided in [section

2{5)]1, no attempt may be made in the trial of an action
brought against a political subdivision of the state,
municipality, or any public body, corporation, commission,
board, agency, organization, or other public entity to
suggest the existence of any insurance which covers in whole
or in part any judgment or award which may be rendered in
favor of plaintiff."

Section 4. Applicability. This act applies only te
causes of action arising after the effective date of this
act.

-End-

-5- HB 567
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HOUSE BILL NO. S67
INTRODUCED BY RAMIREZ, SPAETH, LORY,

J. BROWN. MERCER

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT 1IN AN
ACTION ARISING FROM BODILY INJURY OR DEATH, PLAINTIFF'S
REIMBURSEMENT FROM A COLLATERAL SOURCE IS5 ADMISSIBLE IN
EVIDENCE AND THAT UNLESS THE SOURCE QF THE REIMBURSEMENT HAS
A SUBROGATION RIGHT UNDER STATE OR FEDERAL LAW, AN AWARD TO
PLAINTIFF MHSP MAY BE REDUCED BY THE AMOUNT OF THE
REIMBURSEMENT; PROVIDING THAT UNLESS A SUBROGATION RIGHT IS
SPECIFICALLY GRANTED BY STATE OR FEDERAL LAW, THERE 1S5 NO
SUBROGATION RIGHT REGARDIKRG AN AMOUNT PAID OR PAYABLE IF AN

AWARD IS REDUCED BY THAT AMOUNT; PROVIDING THAT EVIDENCE OF

INSURANCE DEFENDANT MAY HAVE AND EVIDENCE OF PLAINTIFF'S AND

DEFENDANT'S LITIGATION COSTS AND ATTORREY FEES ARE

ADMISSIBLE; AMENDING SECTION 313-23-102, MCA; AND PROVIDING

AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [sections 1 and 2}:
{1) "Collateral source” means a payment for something

that is later included in a tort award and which is made to

or for the benefit ©of a plaintiff or is otherwise available
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{a) for medical expenses and disability payments under
the federal Social Security Act, any federal, state, or
local income disability act, or any other public program;

{b} under any health, sickness, or income disability
insurance or automobile accident insurance that provides
health benefits or income disability coverage, and any other
similar insurance benefits available to the plaintitE,
except life insurance;

{c} under any contract or agreement of any person,
group, organization, partnership, or corporation to provide,
pay for, or reimburse the costs of hospital, medical,
dental, or other health care services, except gifts or
gratuitous contributions or assistance;

{d) any contractual or veoluntary wage continuation
plan provided by an employer, or other system intended to
provide wages during a period of disability; and

{e) any other source, except the assets of the
plaintiff or of his immediate family if he is obligated to
repay a member of his immediate family.

{2} "Person"” includes individuals, carporations,
associations., societies, firms, partnerships, joint stock
companies, government entities, political subdivisions, and
any other entity or aggregate of individuals.

{3) (a) "Plaintiff" means a person who alleges that he

sustained bodily injury, or on whose behalf recovery for

~2- HB 567

THIRD READING



;o

-~

11
12
13
14
i5
16
17
i8
19
20
21
22
23
24
25

HB 0567/02

bodily injury or death is sought, or who would have a
beneficial, legal, or equitable interest in a recovery.

(b} The term includes:

(i) a legal representative;

(ii) a person with a wrongful death or surviving cause
of action;

(iii) a person seeking recovery on a claim for loss of
consortium, society, assistance, companionship, or services:
and

(iv) any other person whose right of recovery or whose
claim or status is derivative of one who has sustained
bodily injury or death.

Section 2. Collateral source reductions in actions
arising from bodily injury or death —- subrogation rights.
(1} In an action arising from bodily injury or death,
evidence is admissible to show that plaintiff has been or
may be reimbursed from a collateral source for an element of
damages and, except as otherwise provided in this section,
the trier of fact must MAY reduce the award by the amount
found paid or payable. ?he—damages—nust-be-faund—aﬁd-reduced
by-speciai-verdicty-or-by-speciat-findings-if-eriak--is--not
by--Jurys-—-¥f--the-trier-of-fmct-finds-by-a-preponderance—of
the-evidence-that-plainciff--in--tikety--to--receive--future
coltiateral--source-benefits;-the-speciat-verdice-or-£indings

must-reduce-any-future-damagesr-as-wveti-as--damages--aiready

-3~ HB. 567
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tncorredr--by--the--ameunt--of--the-future-cotiaterai-source
benefita~

{2} Amounts paid or payable ta a plaintiff Ffrom a
collateral source that has a subrogation right under state
or Federal law are admissible in evidence but may not be
used to reduce an award.

{3) Except for subrogation rights specifically granted
by state or federal law, there is no right to subrogation
for any amount paid or payable to a plaintiff from a
collateral source if an award is reduced by that amount
under subsection (1).

(4) Before an insurance policy. payment is wused to
reduce an award under subsection (1), the amount plaintiff
paid or is obligated to pay to keep the policy in force for
the policy pericd during which the insurance policy payment
was made must be deducted from the amount of the insurance
poelicy payment.,

{5) EVIDENCE OF THE FOLLOWING IS5 ADMISSIBLE IN AN

ACTION ARISING FROM BODILY INJURY OR DEATH:

(M) INSURANCE, INCLUDING LIABILITY DOLLAR LIMITS, THAT

15 AVAILABLE TO DEFENDANT ™0 PAY FOR A JUDGMENT AGAINST

DEFENDANT; AND

{B} PLAINTIFF'S AND DEFENDANT'S CURRENT AND EXPECTED

FUTURE LITIGATION COSTS AND ATTORNEY FEES.

SECTION 3. SECTION 33-23-102, MCA, !S AMENDED ‘PO READ:

—4- HB 567
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¥33-23-102., Existence of insurance not to be made

evident -- exception. No Except as provided in [section

2(5));, no attempt may be made in the ¢trial of an action
brought against a political subdivision of the state,
municipality, cor any public body, corporation, commission,
board, agency. organization, or other public entity to
suggest the existence of any insurance which covers in whole
or in part any judgment or award which may be rendered in
favor of plaintiff."

Section 4. Applicability, This act applies only to
causes of action arising after the effective date of this
act.

-End-

-5- HB 567
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HOUSE BILL NO. 567
INTRODUCED BY RAMIREZ, SPAETH, LORY,

J. BROWN, MERCER

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING PHAF--iN--AN
AePION--RREISING--FROM--BOBIEY--INJURY--OR-DEAPHy-PBAFNEIFPFLS
REIMPURSEMENT-PROM-A--CODDATERAE--SOURCB--i5--ADMEISSIBLE-~IN
EVIDENCE-ARB-FHAT-UNBESS-THE-SOURECE-6FP-PHE-REIMBURIEMENT-HAS
A--SUBROGATION-RIGHP-UNDER~STATE-OR-FEDERAL-BAW7-AN-AWARD-P6
PHLAINPIPP--MUSY MAY BE--REDUEEB--BY--FHE--AMEHNT--OP-~--FHE
REIMBURSEMENY; —-PROVIBING-PHAT-BNLESS5-A-SUBROGATION-RIGHT -5
SPBEIPIEABDY¥-SGRANTED-B¥-ST¥ATE-OR-PEDERAE-LAWT - -PHERE--15--NO
SUBROGATYIEN-~REGHY-REEARBING-AN-AMOUNY-PAZID-OR-PAYABRE-FF-AN

ANARB-I9-REDUEEB-BY -THAT-AMOUNT; PROVIPING -THAP-EVIDHNCE--8F

FINSHRANCE-DEFENDAN? -MAY HAVE-ANP-EVIBENCE-OF-PLAINTPIPPLS-AND

BEPENBAN®!S5---bIPIGATION---€B5PS -~ -AND— -~ -APPORNEY¥ - - FEES~-ARE

ABMISSEIBLEy~--AMENDING--SEEPIGN--33-23-1827-—MEAs FOR THE

REDUCTION OF JURY AWARDS BY THE TRIAL COURT FOR AMOUNTS PAID

CR PAYABLE FROM COLLATERAL SOURCES AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Definitions. As used in [sections 1 and 2]:
{1} "Cocllateral source" means a payment for something

that is later included in a tort award and which is made to
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or for the benefit of a plaintiff or is otherwise awvailable
to the plaintiff:

(a) for medical expenses and disability payments under
the federal Social Security Act, any federal, state, or
local income disability act, or any other public program;

(b) under any health, sickness, or income disability
insurance or automobile accident insurance that provides
health benefits or income disability coverage, and any other
similar insurance benefits gavailable to the plaintiff,
except life insurance;

{c} under any contract or agreement of any person,
group, organization, partnership, or corporation to provide,
pay for, or reimburse the coats of hospital, medical,
dental, or other health care services, except gifts or
gratuitous contributions or assistance;

{d) any contractual or voluntary wage continuation
plan provided by an employer, or other system intended to
provide wages during a period of disability; and

(e) any other source, except the assets of the
plaintiff or of his immediate Family if he is obligated to
repay a member of nis immediate family.

(2) "“Person" includes individuals, corporations,
associations, societies, Eirms, partnerships, joint stock
companies, government entities, political subdivisions, and

any other entity or aggregate of individuals.

~2- HB 567
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(3) (a) "Plaintiff" means a person who alleges that he
sustained bodily injury, or on whose behalf recovery for
bodily injury or death is sought, or who would have a
beneficial, legal, or equitable interest in a recovery.

{(b) The term includes:

(i) a legal representative;

{ii) a person with a wrongful death or survivin cause
of action;

{iii) a person seeking recovery on a claim for loss of
consortium, society, assistance, companionship, ar services:
and

(iv) any other person whose right of recovery or whose
claim or status is derivative of one who has sustained
bodily injury or death.

Section-2:--Eollateral--source -reductions--in--actiona
arising-from-bodity-injury-or-death---—— subrogation--rightas
fi}*—in-—nn-—nction——afising—-from—~bodi%y—-injury—ar—deathv
evidence-is-admissible-to-show-that-plainriff--pas--been—-eor
may-be-reimbursed-£from-a-cotiaterai-source-for-an-siement—of
damages--and;--except-as-scherwise-provided~in-this-sectiany
the-trier-of-fact-must MAY¥ reduce-the-award--by--the-—-smount
found-patd-or-payabier-Fhe-damages-must-ba-found-and-rednced
by--spectat--verdicty-or-by-speciat-findings-if-trial-is-not
hy—jury:—ff-the—trécr~oE—Eact—Einds—by——a——preponderance-'of

the--evidence—-that--plaintiff--is-——likely-to-receive-future
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coltaterat-source~-benefita;-the-speciat-verdice-or--£findings
must--reduce——any-future-damages;-as-weltt-as-damages-atready
ineurred;-by-the-amount--af-—the--futnre--cottaterai--source
benefitas

t2y--Amounte--paid--er--payabie——to--a-ptaintiff-£from-a
ecatiaterat-sourse—+hat-has-a-subragatien-right-—under--seate
or--federal--taw--are--admissibie-in-evidence-but-may-not-be
used-to-reduca-an-awards

t34--Except-for-subregatien-rightas-specificatty-granted
by-state-ar-federal-taw;-there—is-no--right--te--subrogation
for--any--amount--patd--or--payabite--to--a--pltaintiff-from-a
ecoltaterat-source-if-an-award--tas--redunced--by--that--amount
under-subasection-+i+5

t4y--Before-——an—-imsurance--poticy--payment--is-naed-to
reduce-an-award-under-subsection-{i3v-the--amount--plaint i £f
patd--er-is-obtigated-to-pay to-keep-the-poticy-in-force-faor
the-poticy-peried-during-which-the-inaurance-patiecy-~-payment
was-—made--must-be-deduetad-Ffrom-the—amount-of-the-tnaurance
poticy-payments

£5) -BVIBENCE-OF-¥HE--POBLOWING -IS—-ABMISSiBhE--IN--AN

ACPION-ARISING-FROM-BOBIh¥-INFJHR¥-6R-BEAPH

fAY-—FNSHRANCHy - INCHhUBEING-LIABIHIP¥-BOLLAR-EIMITS 7 —~FPHAP

IS5 -AVAILABLE- —P0-DEFPENDANT- —P0--PAY-POR-A-JUBEGMENT-RGAINST

DEPENBAN® s -ANB

tB} - PhAINTIFP'S-ANB-BEFENBANPLS—EHRRENY--AND--EXPECPED
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PUPHRE-LIPIGATION-EOSTS-AND-ATFORNEY-PEES<T

SEEPION-I---SEE¢£EN-33-23-10257-MEA7-¥5-AMENDEP-TO-READ+

133-23-1@82--—Bxistence-—of--insurance--neot--to--be-made

evident —-——exceptionc--No Bxcept——as——provided-—in--{seckion

2¢5y1y---ne attempt—-—may--be-made-in-the-triai-sf-an-action
brought--against--a——politicat--subdivisien--of-—the--statey
municipaiity;——cr—-any-pubiic~bodYT-corporatiOHT"cammission7
bOﬂfd?‘ﬁgCﬂCY7—_OfgﬂnizﬂtiQHT“-Of-—Otth—*PﬂbiiC‘_CﬂtiEY'"tO
suggest—the—exiatence—oE—any—insurance—nhich—caver:#in—vhoic
or——én——part~fanyfjudgment-ar—awardfwhich—may-be-fende:ed—in
Eavor-of-plaintiffzt

SECTION 2. COLLATERAL SOURCE REDUCTIONS IN ACTIONS

ARISING FROM BODILY INJURY OR DEATH -- SUBROGATION RIGHTS.

(1) I[N AN ACTION ARISING FROM BODILY INJURY OR DEATH WHEN

THE TOTAL AWARD AGAINST ALL DEFENDANTS IS IN EXCESS OF

$100,000 AND THE PLAINTIFF WILL BE FULLY COMPENSATED FOR HIS

DAMAGES, A PLAINTIFP'S RECOVERY MUST BE REDUCED BY ARY

AMOUNT PAID OR PAYABLE FROM A COLLATERAL SOURCE THAT DOES

NOT HAVE A SUBROGATION RIGHT,

(2) BEFQRE AN INSURANCE POLICY PAYMENT IS USED TO

REDUCE AN AWARD UNDER SUBSECTION (1), THE AMOUNT THE

PLAINTIFF PAID AND IS OBLIGATED TO PAY TO KEEP THE POLICY 1IN

FORCE MUST BE DEDUCTED FROM THE AMOUNT OF THE INSURANCE

POLICY PAYMENT.

(3) THE _JURY _SHALL DETERMINE ITS AWARD WITHOUT

-5- HB 567

10
11
12
13
14
15
16
17
18
19
20
21

22

24

25

HB 056€7/03

CONSIDERATION OF ANY COLLATERAL SOURCES. AFTER THE JURY

DETERMINES ITS AWARD, REDUCTION OF THE AWARD MUST BE MADE BY

THE TRIAL JUDGE AT A HEARING AND UPON A SEPARATE SUBMISSION

QF EVIDENCE RELEVANT TO THE EXISTENCE AND AMOUNT aF

COLLATERAL SOURCES. EVIDENCE IS ARDPMISSIBLE AT THE HEARING TO

SHOW THAT THE PLAINTIFF HAS BEEN OR MAY BE REIMBURSED FROM A

COLLATERAL SOURCE THAT DOES NOT HAVE A SUBROGATION RIGHT. IF

THE TRIAL JUDGE FINDS THAT, AT THE TIME OF HEARING, IT IS

NOT REASONABLY DETERMINABLE WHETHER OR IN WHAT AMOUNT A

BENEFIT FROM SUCH A COLLATERAL SOURCE WILL BE PAYABLE, HE

SHALL:

(A) ORDER ANY PERSON AGAINST WHOM AN AWARD WAS

RENDERED AND WHO CLAIMS A DEDUCTIQON UNDER THIS SECTION TO

MAKE A DEPOSIT INTO (COURT OF THE DISPUTED AMOUNT, AT

INTEREST; AND

(B) REDUCE THE AWARD BY THE AMOUNT DEPOSITED. THE

AMOUNT DEPOSITED AND ANY INTEREST THEREON ARE SUBJECT TO THE

FURTHER ORDER OF THE COURT, PURSUANT TO THE REQUIREMENTS OF

THIS SECTION.

{4} EXCEPT FOR SUBROGATION RIGHTS SPECIFICALLY GRANTED

BY STATE OR FEDERAL LAW, THERE IS NO RIGHT TO SUBROGATION

FOR ANY AMOUNT PAID OR PAYABLE TO A PLAINTIFF FROM A

COLLATERAL SOURCE TIF AN AWARD 15 REDUCED BY THAT AMOUNT

UNDER SUBSECTION (1),

Section 3. Applicability. This act applies only to

-6~ HB 567
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1 causes of action arising after the effective date of this
2 act.

~-End-
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STANDING COMMITTEE REPORT

SENATE SCRHBS567
e March. 26, 19.87....
MR. PRESIDENT
Judiciary
WVE, YOUR COMMITLEE DI ..o, L oot o oo it o e e et a L b e E 4SS e C e n s s
House Bill 567
hawving had under CONSIErATION . ... ... . No.

blue
_readingcopy { '}
colot

third

REDUCTION OF TORT AWARD BY AMOUNT OF COLLATERAL SOURCE PAYMENTS

Ramirez (Mazurek)

Respectfully report as follows: Thar. .
BE AMENDED AS FQLLOWS:

CHOUSE-BiLllo e NOLUB 6T

1. Title, lines 5 through 17.

Following: “PROVIDING"

Strike: remainder of line 5 through "MCA" on line 17

Insert: "FOR THE REDUCTION QF JURY AWARDS BY THE TRIAL COURT FOR
AMOUNTS PATD OR PAYABLE FROM COLLATERAL SOURCES"

2. page 3, line 13 through page 35, line 9.

Strike: sections 2 and 3 in their entirety

insert: "Section 2. Collateral source reductions in actions
arising from bodily injury or death - - subrogation rights., (1}
In an action arising from bodily injury or death when the total
award agsinst all defendants is in excess of $100,000 and the
plaintiff will be fully compensated for his damages, a
plaintiff's recovery must be reduced by any amount paid or
payable from a collateral source that does not have a subrogation
right.

(2) Before an insurance peolicy payment is used to reduce an
award under subsection (1), the amcunt the plaintiff paid and is
obligated to pay to keep the policy in force must be deducted
from the amount of the insurance policy payment.

g
XEXHAKAK PE
. 9, [/
hY ’J‘ . { .,
EXKNAXO0E6! CONTLNUED 7 - VR
' - N by
S Chanrman
CONTINUED

SCRHB567.5CK Page 2 of 2
SCRHB567
SENATE JUDICIARY
HB 567

Page 2

March 27,

(3) The jury shall determine its award without
consideration of any collateral scurces. After the jury
determines its award, reduction of the award must be made by the
trial judge at @ hearing and upon a separate submission of
evidence relevant to the existence and amount of collateral
sources, Evidence is admissible at the hearing to show that the
plaintiff has been or may be reimbursed from a collateral source
that does not have a subrogaticn right. If the trial judge finds
that, at the time of hearing, it is not reasonably determinable
whether or in what amount a benefit from such a cocllateral source
will be pavable, he shall;

{a} order any person against whom an award was rendered and
who claims & deduction under this section to make a deposit into
court of the disputed amount, at interest; and

{b} reduce the award by the amount deposited. The amount
deposited and any interest thereon are subject to the further
order of the court, pursuant to the requirements of this
section.

(4) Except for subrogation rights specifically granted by
state or federal law, there is no right to subrogation for any
amount paid or pavable to a plaintiff from @ collateral source if
an award is reduced by that amount under subsection {1).%
Renumber: subsequent section

AND AS AMENDED
BE CONCURRED IN

) 7

Lo,
/Tdiﬂzzc(

Serator Mazurek
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pg 1 of 2 CONFERENCE COMMITTEE REPORT seponio............... one

MR. SPEAKER

We, your FREE

........ 4~16....19.87...

Conference Comruttee on

House Bill 567

d House Bill 567 in its entirety.

mat and consi

Wa recommend as foliows:

as follows:

1. Page 5, line 16.
Strike: "“$100,008"
Insert: “550,000"

2, Page 5, line 17.
Following: “DAMAGES,"
Insert:

3. Page 5, line 21.
Following: “(1),"

That HB 567, reference copy (salmon), be amended

"exclusive of court costs and attorney fees," R

Insert: "the following amounts must be deducted from the amount

of the insurance policy payment:

4. Page 5, line 22,
Following: "PAID"

(a)"™

Insert: “for the 5 years prior to the date of injury;
{b} the amount the plaintiff pa;d from date of injury to

date of judgment;"

CONTINUED
And that this Confgrence Cammitiee report be adopred

FOR THE SENATE FOR THE HOUSE

-/
S

. Halligfn{ Chairman

ﬁzM/

Rép. Ramired

--~S€ny. Bishop

Rep. Hannah

/ /]///ﬂ LA ke

Sen. Mazurek/

ADOPT REJECT —

Reﬁ. Miles

Page 2 of 2

S. Page 5, line 22.

Following: "AND" .
Insert: "(c) the present value of the amount the plaintiff

6. Page 5, line 22.
Following: “"IS"
Insert:; "thereafter"

7. Page 5, lines 23 and 24.
Following: "FORCE™ on line 23
Strike: remainder of line 23 through
"PAYMENT" on line 24 )
Insert: "for the period for which any reduction of an award is
made pursuant to subsection (3)"
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HOUSE BILL NO. 567
INTRODUCED BY RAMIREZ, SPAETH, LORY,

J. BROWN, MERCER

A BILL FOR AN ACT ENTITLED: "“AN ACT PROVIDING PHAF--EN——AN
ACPION--ARISENG--FROM--BOBIb¥--INJURY--OR-DEATHy-PRAINTEIPPLS
REIMBURSEMENY-PROM-A--CObRATERAL--3O0UREE—-15--APDMISSEDEE-—IN
EVIDENEE-AND-PHAT-UNBESS-PHE-SOURER-OF-PHE-REIMBURSEMEN®-HAS
A--SUPROGATION-RIGHP-UNDER-STATE-OR-PEDERAbL-EAW; -AN-AWARD-7€
PLAINTIPP--MBSF¥ MAY BE--REDUEEB--BY¥--FHE--AMBUNT--OF---FHE
RBEIMBURSEMEN?; --PROVIDING-FHAT-UNEESS-A-SUBROGATION-RIGHE-15
SPEEIFPICALLY-GRANPED-BY¥-SPAPE-OR-PEBERAL-bAW; - -FPHERE--(5--N&
SUBROGATPION--RIGHT?-REGARPEING-AN-AMBUNT-PAID-GR-PAYABLE-$P-AN

AWARD-:S-REBUEEB-BY-THAT-AMEUNT; PROYIDINS-PHAT-EVIDENEE--OF

FNSURANEE-BBPENBANT-MAY-HAVE-AND-EVIBENCE-©@FP-PLAINPEIFPLS-AND

DEPENDANT?*S-—-EIFIGATION---CO5F9—--ANB--—AFFORNE¥--PEES—-ARE

APMISSIPEET--AMENDING--SEETION--33-23-182;—MEA; FOR THE

REDUCTION OF JURY AWARDS BY THE TRIAL CQURT FOR AMQUNTS PAID

OR PAYABLE FROM COLLATERAL SOURCES AND PROVIDING AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;
Section 1. Definitions. As used in [sections 1 and 2]:
{1) "Collateral source" means a payment for something

that is later included in a tort award and which is made to
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HB 0567/04

or for the benefit of a plaintiff or is otherwise available
ta the plaintiff;

ta) for medical expenses and disability payments under
the federal Social Security Act, any federal, state, or
local income disability act, or any other public program;

(b) umder any health, sickness, or income disability
insurance or automobile accident insurance that provides
health benefits or income disability coverage, and any other
similar insurance benefits available to the plaintiff,
except life insurance;

{(c) under any contract or agreement of any person,
group, organization, partnership, or corporation to provide,
pay for, or reimburse the costs of hospital, medical,
dental, or other health care services, except gifts or
gratuitous contributions or assistance;

(d}) any contractual or voluntary wage continuation
plan provided by an employer, or other system intended to
provide wages during a period of disability; and

(e) any other source, except the assets of the
plaintiff or of his immediate family if he is cbligated to
repay a member of his immediate family.

{2} "Person" includes individuals, corporations,
associations, societies, firms, partnerships, joint stock
companies, government entities, political subdivisions, and
any other entity or aggregate of individuals.

-32- HB 567
Includes free conference
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{3) (a) "Plaintiff" means a person who alleges that he
sustained bodily injury, or on whose behalf recovery Ffor
bodily injury or death is sought, or who would have a
beneficial, legal, or equitable interest in a recovery.

{b) The term includes:

(i) a legal representative;

(ii) a person with a wrongful death or surviving cause
of action;

{iii1) a person seeking recovery on a claim for loss of
conscrtium, society, assistance, companionship, or services;
and

{iv) any other person whose right of recovery or whose
claim or status is derivative of one who has sustained
bodily injury or death.

Section-Z:--Eoliateral--source——reductitons-—-tn--actions
arising-frem-bedilty-injury-or-death----- spbrogation--rights<
ti3--fn--an--action--artaing—-frem-bodily--injury-or-deaths
evidence-is-admissibia-to-show-that-plaineiff--has—-been--or
may-be-reimbursed-£from-a-ecottaterat-seurce-for-an-element-of
damages--and;--except-as-otherwise-provided-in-thia-seckiony
the-trier-of-fact-must MA¥ reduce-the-award--by--the-—-amount
found-paid-or-payadies-Phe-damages-must-be-found-and-reduced
by--speciat--verdiety-or-by-speciat-findings-+f-triat-is-net
by-jury<—If-the-trier—of-fact-finda-by--a--preponderance--of

the--evidence--that--pltaintiff--is—-likely-to-receive-future
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coliaterai-source-benefita;-the-speciat-verdict-or--£indinga
must--reduce--any-future-damages;-as-weil-as-damages-atready
incurred;~by-the—amount—-af--¢he--future——coiiaterai--source
benefits:

t2}--Amounts--patd--or--payabte--te--a-ptatntiff-frem-a
coltaterat-source-that-has-a-subrogatien-right--under--scatce
or-~federal--taw-~are--admisatble-in-evidence-but-may-noe-be
used-to-reduce-an-awards

t3)—-Except-for-subrogation-righta-specificatly-granted
by-state-sr-federai-law;-there-is-no--right--tec--subrogation
for--any--amount--patd--ar--paysblie--to--a--ptaintiff-from-a
cotinterat-scurce-tf-an-award--is--reduced--by--that—-amount
ander—subsection-fi3=

t4)--Before--—an--insurance--poticy-—-payment-—is-nsed-eo
reduce-an-award-under-subseceton-tiyr-the-—amount--patneiff
patd--or-is-obitgated-to-pay-to-keep-the-poiicy-in-force-for
the-poticy-period-during-which-the-insurance-pelicy-—payment
was--made--must-pe—deducted-from-the-amount-of-ehe-insurance
pelicy-payments

t5--E¥IBENEE-BF -FHE- -POLbOWEING--t5--ABMEISSEIBLE--FIN--AN

ACTION-ARIGING-FROM-BOBIhY¥-INGURY¥ -BR-DEATH+

fAY —INSURANCE; ~INCHLUDING-LIAB b EPY-DOREAR-HIMIPS7 -PHAT

15-~-AVAILABLE--FO--BEPENBAN?--P0-—PAY¥-POR-A-JUDEGMENT~-AGAINST

DEPENDANT ; —-AND

tB)--PHAINEIFFPLS-AND-DEPENBANT+S- EHRRENT--AND -~ EXNPBEPED

~4- HB 567
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PUPHRE-EITPICATION-COSPS-ANB-ATYPORNE¥-PEES~

SEEPION-I---SBEPION-33-23-10257-MEA7T-¥S-AMENBED-TO-READ:

433-23-1027--Exinstence--of--insurance--net--to--be-made

evident ---exeeptions—-Ne Exeept--as--previded--in-—-f{seetion

2t5¢1r---ne attempet--may--be-made-in-the-trialt-of-an-actien
brought--againat-——-a--polrtticai-—-subdivision-—-of--the--statey
municipalitys--or--any-publiic-bodyr-¢orporationy-commissiony
board;-agencyr--erganizationy——-or—-other-—-pubtie--entity--ee
suggest-the-existence-sf-any-insurance-which-covers-in-whete
er——itn--part--any—judgment-or-award-which-may-be-tendered-in
Enavor-of-plainesffs

SECTION 2. COLLATERAL SOURCE REDUCTIONS TIN ACTIQNS

ARISING FROM BODILY INJURY OR DEATH -- SUBROGATION RIGHTS.

{1) IN AN ACTION ARISING FROM BODILY INJURY OR_DEATH WHEN

THE TOTAL AWARD AGAINST ALL DEFENDANTS IS IN EXCESS OF

$1807088 $50,000 AND THE PLAINTIFF WILL BE FULLY COMPENSATED

FOR HIS DAMAGES, EXCLUSIVE OF COURT COSTS AND ATTORNEY FEES,

A PLAINTIFF'S RECOVERY MUST BE REDUCED BY ANY AMOUNT PAID OR

PAYABLE FROM A COLLATERAL SOURCE THAT DOES NOT HAVE A

SUBROGATION RIGHT.

(2) BEFORE AN INSURANCE POLICY PAYMENT IS5 USED TQ

REDUCE AN AWARD UNDER SUBSECTION (1), THE FOLLOWING AMOUNTS

MUST BE DEDUCTED FROM THE AMOUNT OF THE INSURANCE POLICY

PAYMENT :

(A) THE AMOUNT THE PLAINTIFF PAID FOR THE 5 YEARS

-5- HB 567
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PRIOR TO THE DATE OF INJURY;

{B) THE RAMOUNT THE PLAINTIFF PAID FROM DATE OF INJURY

TO DATE OF JUDGMENT; AND

(C}y THE PRESENT VALUE OF THE AMOUNT THE PLAINTIFF IS

THEREAFPTER OBLIGATED TO PAY TO KEEP THE POLICY IN FORCE MHS?

BE--PEBPYETEB-FPROM-FPHE-AMOUNT?-OF -PHE- ENSURANCE-POLIC€¥-PAYMENYT

FOR _THE PERIOD FOR WHICH ANY REDUCTION OF AN AWARD IS MADE

PURSUANT TQ SUBSECTION (3).

(3] THE JURY SHALL DETERMINE ITS AWARD WITHOUT

CONSIDERATION OF ANY COLLATERAL SOURCES. AFTER THE .JURY

DETERMINES ITS AWARD, REDUCTION OF THE AWARD MUST BE MADE BY

THE TRIAL JUDGE AT A HEARING AND UPON A SEPARATE SUBMISSION

OF EVIDENCE RELEVANT TO THE EXISTENCE AND AMOUNT or

COLLATERAL SOURCES. EVIDENCE IS ADMISSIBLE AT THE HEARING TO

SHOW THAT THE PLAINTIFF HAS BEEN OR MAY BE REIMBURSED FROM A

COLLATERAL SOURCE THAT DOES NOT HAVE A SUBROGATION RIGHT. IF

THE _TRIAL JUDGE FINDS THAT, AT THE TIME OF HEARING, IT IS

NOT REASONABLY DETERMINABLE WHETHER OR IN WHAT AMQUNT A

BENEFIT FROM SUCH A COLLATERAL SOURCE WILL BE PAYABLE, HE

SHALL;

(A} ORDER ANY PERSON AGAINST WHOM AN AWARD WAS

RENDERED AND WHO CLAIMS A DEDUCTICN UNDER THIS SECTION TO

MAKE A DEPOSIT INTO COURT OF THE DISPUTED AMOUNT, AT

INTEREST: AND

{(B) REDUCE THE AWARD BY THE AMOUNT DEPOSITED. THE

-&6- HB 567
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BRMOUNT DEPOSITED AND ANY INTEREST THEREON ARE SUBJECT TO THE

FURTHER ORDER OF THE COURT, PURSUANT TO THE REQUIREMENTS OF

THIS SECTION.
{(4) EXCEPT FOR SUBROGATION RIGHTS SPECIFICALLY GRANTED

BY STATE OR FEDERAL LAW, THERE IS NO RIGHT TO SUBROGATION

FOR ANY AMOUNT PAID OR PAYABLE TO A PLAINTIFF FROM A

COLLATERAL SOURCE IF AN AWARD IS REDUCED BY THAT AMOUNT

UNDER SUBSECTION {1).

Section 3. Applicability. This act applies only to
causes of action arising after the effective date of this
act.

-End~
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