
HOUSE BILL NO. 470 

INTRODUCED BY MILES, VAN VALKENBURG 

JANUARY 26, 1987 

FEBRUARY 18, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 23, 1987 

MARCH 23, 1987 

MARCH 28, 1987 

MARCH 30, 1987 

APRIL 7, 1987 

IN 

IN 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 91; NOES, 1. 

TRANSMITTED TO SENATE. 

THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 



APRIL 8, 1987 THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

YOUTH COURT PROCEDURES; REVISING TRANSFER TO DISTRICT COURT 

PROVISIONS; ALLOWING WIDER INVESTIGATORY AUTHORITY FOR LAW 

ENFORCEMENT PERSONNEL; REVISING PUBLICITY, RECORD RETENTION, 

AND ACCESS TO RECORDS; ALLOWING A WIDER RANGE OF SENTENCES 

FOR DELINQUENT YOUTH; AMENDING SECTIONS 41-5-103, 41-5-202, 

41-5-206, 41-5-301, 41-5-303 THROUGH 41-5-305, 41-5-402, 

41-5-502, 41-5-522, 41-5-523, AND 41-5-601 THROUGH 41-5-604, 

MCA; AND REPEALING SECTION 41-5-516, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-5-103, MCA, is amended to read: 

''41-5-103. Definltions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

( 1) ''Adult'' means an individual who is 18 years of age 

or older. 

(2) "Agency'' means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

i 3) 11 Cc:mrnir." means to transfer to legal custody. 

(4) "Co1Ht", when used without further qualification, 

~·'"·'; ''"'·" ... ·'''"' 
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LC 0807/01 

means the youth court of the district court. 

(5) 11 Foster home" means a private residence approved 

by the court for placement of a youth. 

{6) ''Guardianship'' means the status created and 

defined by law between a youth and an adult with the 

reciprocal rights, duties, and responsibilities. 

( 7) ''Judge'', when used without further qualification, 

means the judge of the youth court. 

(8) (a) ''Legal C11stody" means the legal status created 

by order of a court of competent jurisdiction that gives a 

person the right and duty to: 

(i) have physical custody of the youth; 

{ii) determine with whom lhe youth shall live and for 

what period; 

(iii) protect, train, and discipline the youth; and 

(iv) provide the youth with foud, shelter, education, 

and ordinary medical care. 

{b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the cot1rt entering the order. 

(9) ''Parent'' means the natt1ral or adoptive parent but 

does not include a person whose parental rights have been 

j11dicially terminated, nor does it include the putative 

tdther of an illegitimate youth unless his paternity 10 

established by an adj11dication or by other clea~ and 

-2- INTRODUCED BILL 
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convincing proof. 

(10) ''Youth'' means an individual who is less 

years of age without regard to sex or emancipation. 

than 18 

(ll) ''Youth court'' means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a. delinquent youth, a yout.h in need of 

supervision, or a youth in need of care and includes the 

youth court~ the judge, and probation officers. 

(12) "Delinquent youth" means a youth; 

(a) who has committed an oftense which, if committed 

by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) ''Youth ln need of supervision'' means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a} violates any Montana municipal or state ldw 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, phy:;;ical custo~_ian, 

or guardian or is ungovernable and beyond their control; 

{c) being ::)Ubject to compulsory school attenda.nce, is 

habitually truant from school; or 
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(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses tu 

regard as a youth in need of supervision. 

(14) ''Youth in need of care'' means a youth as defined 

in 41-3-102. 

( 15) "Custodian" means a person other thp.n a parent or 

guardian tu whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

{16) ''Necessary parties'' include thP youth, his 

parents, guardian, custodian, or spouse. 

(17) 1'State youth correctional facility'' means a 

residential facility for the rehabilitation of delinquent 

youthL such as Pine Hills school in Miles Cityr and Mollntain 

View school in Helena. 

(18) "Shelter care" means the temporary substitute care 

of youth in physically unrestricting facilities. 

{19) 11 Detention'' means the temporary substitute care of 

youth in physically restricting facilities. 

(20) ''Restitution'' means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made under the jurisdiction of a youth 

court proceeding. 

(21) ''Substitute care'' means full-time care of youth in 

a residcnti~l setting for the purpo~e of providing fcod, 

shelter, security and safety, guidance, direction, and if 

-4-
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necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Nothing in this definition is intended to include 

juvenile correctional facilities, evaluation facilities, 

mental health facilities and services, and aftercare 

programs operated by the department of institutions." 

Section 2. Section 41-5-202, MCA, is amended to read: 

''41-5-202. Disqualification of judges. The statutes of 

the state of Montana relating to disqualification of judges 

in eiv±i criminal proceedings shall apply to all proceedings 

under this chapter.'' 

Section 3. Section 41-5-206, MCA, is amended to read: 

''41-5-206. Transfer to criminal court. (1) After a 

petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

{a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unl~wful and the 

unlawful a~t would constitute sexual intercourse without 

consent as defi11ed in 45-5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

cf either deliberate ur mitigated delibe~ate homicide it tt1e 

act had been committed by an adult; or 
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(ii} the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A} negligent homicide as defined in 45-5-104: 

(B) arson as defined in 45-6-103; 

{C) aggravated or felony assault as defined in 

45-5-202; 

(D) robbery as defined in 45-5-401; 

{E) burglary or aggravated burglary as defined in 

4S-6-204; 

tPt--~e~~a±-intere~tlrse-w~~hetl~-eon~eftt-~~--de£±~ed--i~ 

45-5-503~ 

tGt_LQ aggravated kidnapping as defined in 45-S-303; 

tHt~ possession of explosives as defined in 

45-8-335; 

tfti.!:!l criminal sale of dangerous drugs for-prof±~ as 

included in 45-9-101; 

tatl!l attempt as d~fined in 45-4-103 of any of the 

acts er,umerated in subsections (l)(a)(ii)(A) through 

( 1) (a) ( i i l ttt 1!1~; 

(b) a hearing on whether the transfer should be made 

is held in conformity with the rules on a hearing on a 

petition alleging aelinquency, except that the hearing wtll 

be to the youth court without a JUry; 

{c) notice in writing of the time, place, and purpose 
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of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the cou~t finds upon the hearing of all relevant 

evidence that there a~e-rea~~nah!e-9rotlnd~ ~~bable cause 

to believe that: 

( i) the youth committed the delinquent act alleqed; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond thdt 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

I 2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(o!) the sophistication ar1d maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living; 

(b) thP record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 
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tet--t~~-se~er~ey-of-ehe-oEfense; 

tdt--th@--prospects--Eor--adeqttate--~ret~et~o~--o£--t~e 

ptlb±te--and--th~--tt~e±±hood-oE-rea~o~ab±e-rehabt±±tatie~-o£ 

the-yotlth-by-the-ttse-o£-~roeeOtlre~,-serviees,-and-fac~±it±~~ 

etlrrent±y-avatlabte-to-the-yotlth-eottrt~ 

l..l.J___The court shall _g_rant the mot_ion to transfpr if --------
the youth was 16 yecns old or olde~_!_!!~_____!_~m~-~-___!__~ 

conduct ___ alleged to be UJ'"!l<J.wful and the unlawful act would 

constitute deliberate homicide as dPfined in 45-5-102, 

mitigated deliberate_ homicide as -~_!=~ined in 45-5-103,~~ 

attemp~! as defined in 45:-4-l~_E!_ __ ~ither delib~_rat~--~ 

mitigated deliberate homici.de if the act had been commi ttec'+ 

~-~adult. 

t3tt!l Upon transfer to district court, the judge 

shall make written findings of the reasons why the 

jurisdiction of lhe youth court WdS waive:d and the case 

transferred to district court. 

t4t12l The transfer terminates the jurisdiction of the 

~-t~ court over the youth with respect to the acts allPged 

in the petition. No youth may be prosecuted in the district 

court for a criminal offense originally subject to the 

jurisdiction of the youth court unless the case has beer 

transferred as provided in this sect1on. 

t5till_ Upon order of the ~uth court transferring the 

case to the district court, the county attorney shall file 

-8-
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the information against the youth without unreasonable 

delay. 

t6ti21 Any offense not enumerated in subsection (1) 

that arises during the commission of a crime enumerated in 

subsection {1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

~numerated in subsection {1), upon motion of the county 

attorney and a~~ep~anee-Oy order ~f the d±~~~tet Y9Uth court 

judge. 

tTt~ If a youth is found guilty in district court of 

any of the offenses en~merated-in--~~b~eetien--t!t--of--thi~ 

~~etion ~sferred _by the youth cour~ and is sentenced to 

the state prison, his commitment shall be to the department 

of institutions which shall confine the youth in whdlever 

institution it considers proper; however, no youth under 16 

years of age may be confined in the state prison.'' 

Section 4. Section 41-5-301, MCA, is amended to read: 

n4l-5-301. Preliminary investigation and disposition. 

(l) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

~~pervi~ion or, being subject to~ court order or consent 

crder, has violated the terms thereof, the probati0n officer 

shall m~ a preliminary 1nquiry into the matter. 
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(2) The probation officer may: 

(a} require the pre~ence of any person relevant to the 

inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(c) require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

(3) If the probation officer determines that the facts 

indicate a youth in need of care, the matter shall be 

immediately referred to the department of social 

rehabilitation services. 

and 

(4) {a) The probation 

preliminary inquiry shall: 

officer in the conduct of the 

(i) advise the youth of the youth 1 s rights under this 

chapter dJld the constitutions of the ~tate of Montana and 

the United States; 

(ii) determine whether the matter is 

jurisdiction of the court; 

within the 

(iii) determine, if the youth is in detention or 

~helter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

{b) Once relevant information is SPCUred, the 

probation officer shall: 

(i) determine whether the interest of the public or 

-10-
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the youth requires that further action be taken; 

(ii} terminate the inquiry upon the determination that 

no further action be taken; 

(iii) release 

determination 

authorized. 

that 

the youth immediately upon 

the filing of a petition is 

(5) The probation officer upon determining 

further action is required may: 

the 

not 

that 

(a) provide counseling, refer the youth and his 

parents to artothPr agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention; 

(b) provide for treatment or adjustment 

probation or other disposition authorized under 

involving 

41-5-401 

through 41-5-403, provided such treatment or adjustment is 

volur1tarily accepted by the youth's parer1ts or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; 

(C) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or a 

youth in need of supervision. 

j_Q_L The county attorne~~-~__L____!.9 -~ _y~~s:o~_t_ 

for permission to f~_le a~ition chC!rging a yout!!_!_o be a 
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delinq'-:l_ent youth or a youth in need of supervision. The 

application must b~_supported by such evidence as the yout~ 

court may require. If it appears that there ~E_ohabl~ 

cause to believe that the allegations of the petitio0_are 

~outh court shal__!___9__E_~0t leave to file the true, 

p@t it_ ion. 

t6tl__7) A petition charging a youth held in detention 

must be filed within 5 working days from the date the youth 

was first d~~~±ned taken into custndy or the petitior1 shall 

be dismissed and the youth released unless good cause 1s 

shown to further detain such youth. 

tTt~ If no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the right to submit the matter to the 

county attorney for review. The county attorney, upcn 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition shall or 

filed.'' 

sha 11 not be 

Section 5. Section 41-5-303, MCA, i~ amended to read: 

''41-5-303, Rights of youth upon Bf'f'!'eh~n:!i-en 

questi~ni.!!.g_. When a youth is detained for +l'"l"e:!t:i:gat-t-e.n-or­

questionlng upon a matter which could result in a pet1t1on 

alleging that the youth betng-detained is either delinquent 

-12-
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or in need of supetvision, the following requirements must 

be met: 

(l) The youth shall be imm~diate±y-~nd-e££eettveiy 

advised of his ~on~~tttltione~-~±qht~-and--hi~--~±ghts--~nd~r 

rhi~--eha~ter right against self-incrimination and his right 

to counsel. 

(2) The youth may waive such rights 

following situations: 

under the 

(a) when the youth is ~nder-the-eqe-o£-i~ ~ years of 

~_or older, the-pearent!!-o£ the youth may make an effective 

waiver; 

(b) when the youth is o~er unde£ the age of 1r 16 

years and the youth and his-~arents a parent or guardian 

agree, they may make an effective waiver; and or 

(c) when the youth is o~er under the age of tr 16 

years and the youth and his parel"lt!!l paren_!_~!dian do 

not agree, the youth may make an effective waiver only with 

advice of counsel.'' 

Section 6. Section 41-5-304, MCA, is amended to read: 

"41-5-304. fil"lg~rpr~!'lt:~ Investigation, fingerprints, 

and photographs. (1) Tttl~--46-•hall-apply-te-all ~l! law 

enforcement investigations reldling to ~-e~mple±nt--~ilegil"'.9 

a delinquent youth or youth in need of supervision 7 -eKeept 

thett--:- must be conducted _i_0~~ccurd~~th _ ___!.his ct:t~--a~ 

~i~~~ 
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t8t~ ~e ~ youth may be fingerprinted or photographed 

for criminal identification purposes~ exeept-by-order-of-tne 

yottt:h-eo~rt-j~09e: 

(a) if arrested for conduct alleged to be unlawful 

that would be a felony if c?mmitted by an adult; 

(b) pursuant to a search warrant, supportet!~ 

probable cause, issued by a judge, _justice of the peace, or 

magistrate; or 

(c) upon the order of the youth court judge, after a 

petition alleging delinquency has_ ~een filed ~n which the 

':-!_nlawful act alleqed_ would constitute a felony if l~~~ 

had been committed ~-~dult. 

tbt--no-£in~e~pr±~t-reeord~-o~-phote~rep~s-m~y-be-£iled 

w~t:n--the--£ede~al--b~reatl--ef--in~e~ti9et±on7--tne--Mon~en8 

depa~tment-of-;~~t:tee;-or-any--~ther--t:han--tne--er±9±nat±n~ 

a9e~ey,--e~e~pt--for-~ena±n9-the-£±n9erpril"lt~-or-photograp~~ 

t~-any- -1: a "'I- en f: oreeme~ t --~g eney- £o-r -eomptt r± ~on-pu rpe~e~- in -the 

o~i9inai-i~ve~tigetfono 

+~till Fingerprint records and photographs shait--be 

reta±ned--by--the--or±9±n~ting--ageney--ol"'.iy-~ntil-the-yotlth 

reaehes-tne-age-of-mejerit:y--u~le5~--tne--;ud9e--o~der~--the 

reeord~-deetroyed-at:-an-ear±±er-dete7-Any-~tteh-reeord may be 

used by the or~ginating agency for comparison and 

identification purposes in a11y other lnvestigation ol"'.~y-when 

pr~bable-ea~ee-ie-e~t:~blished-before-tne-yotlth--eottrt--jud9e 

-14-
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that-the-yotlth-±~-a-~r+neipa~-sHs~eet.~ 

Section 7. Section 41-5-305, MCA, is amended to read: 

"41-5-]05, Detention and shelter care of youth. (1) A 

youth taken into custody may not be detained in a jail or 

other facility for detention purposes unless~ 

~ he has allegedly committed an act which if 

committed by an adult would constitute a criminal offense, 

and~ 

tat the alleged aet offense is one o~--the--foilowin~~ 

~ecified in 41-S-206; 

t~t--erimi~ai-hemieide-ss-defi~ed-~n-45-5-±91; 

t++t-arson-a~-defined-in-45-6-T93; 

tii~t-a9gravated---or--felony--a~~a~tt--as--def±ned--±n 

45-s-•e•~ 

t±~t-robbery-a~-d~fined-in-45-S-49±; 

t~t--b~r9lary-or--a9gravated--bHr9iary--a~--defined--in 

45-6-<64~ 

t¥it-~exHa±--±ntereotlrse--wit~o~t-eon~en~-as-detined-in 

45-5-593r 

tvi±t-e9~~a~ated-~±dne~~in9-es-defined-±n-45-S-3637 

tvii±t-po~~e~~ion-o£-expiosiv~~-e~-detined-±n-45-8-335~ 

t±xt-er±m±nai-~eTe-of-dangerotl~--drtlgs--Eor--prof±t--e~ 

ineTtlded-in-45-9-X6l;-~r 

fxt--et~empt--a~-detined-in-45-4-~83-of-any-ef-the-ae~~ 

entlmereted-±n-~ttb~eet±ens-tlttett±t-throtlgh-tlttatt±xt; 
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(b) he has escaped from a correctional ~ detention 

facility; 

(c) he has violated a valid court order or an 

aftercare agreement; or 

(d) his detention 1s required to protect persons or 

property; 

~ he has pending cour~admini~trative action or 

lS awaiting a transfer to anot~er jurisdiction an~ 

abscond or be removed from the jurisdiction of the court; 

(f) there are not ade~te assurances that he will 

appear for court wh~0~ired; o~ 

tdtl9J he meets the additional criteria for detention 

established by the youth court in the judicial district that 

has curr~~0sdiclion over him. 

(2) A youth taken into custody may not be sheltered 

prior to the hearing on the petition except when: 

(a) the youth and his family need shelter care to 

address their problema lie situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 

emotional harmi 

(c) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

-16-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2" 

25 

LC 0807/01 

(e) shelter care is necessary to provide adequate time 

for case planning and disposition; or 

{f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family.'' 

Section 8. Section 41-5-402, MCA, is amended to read: 

"41-5-402. Corrununications privileged. An incriminating 

statement relating to any act or omission constituting 

delinquency or need of supervision made by the participant 

to the person giving counsel or advice in the discussions or 

conferences incident thereto may not be used against the 

declarant in any proceeding under this chapter, nor may the 

incriminating statement be admissible in any criminal 

proceeding against the declarant. This section does not 

~ __ to the use of voluntary and reliable statements that 

are offered for impeachment purposes. 11 

Section 9. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (l) After a petition has been 

filed, summons shall be served directly to: 

(a) the youth; 

{b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) such other persons as the court may direct. 

( 2) The summons shall: 

(a) require the parties to whom directed to appear 
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personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act~ and 

{c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears frem-afty-~wern-~tstemeft~-p~~~~nteO 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to take him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent or person having 

custody of the youth as set forth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

( 5) If any youth is in shelter care or detained under 

any provision of this chapter pending an adjudication, the 

court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

nearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

-18-



2 

3 

4 

5 

6 

8 

9 

10 

ll 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0807/01 

parties shall be notified of such petition process at the 

time of initial detention or shelter care. 

(6) Th~~outh court judge _may also admit the youth~ 

bail_)n accorda~~e with <r:_!tle 46, chapt~11 

Section 10. Section 41-5-522, MCA, is amended to read: 

''41-5-522. Dispositional hearing. ( l) As soon as 

practicable after a yo~th is found to Ue a delinquent youth 

or a youth in need of supervision, the court shall conduct a 

dispositionnl hearing. The dispositional hearing mdy involve 

a d~termination of financial liability as provided in 

41-3-1123 and 41-3-1124. 

(2) Before conducting the dispositional hearing, the 

court shall dtrect that a social summary or predisposition 

report be made in writing by a probation officer concerning 

the youth, his family, his environment, and other matters 

relevant to the need for care or rehabilitation or 

disposition of the case. The youth court may have the youth 

examined, and the results of the examination shall be made 

available to the court as part of the social summary or 

predisposition report. The court may order the examination 

of a parent or guardian who--giv@s--hi~--con~~~~--and whose 

ability to care for or supervise a youth is at issue before 

the court. The results of such ~xamination shall be included 

in the social summary or predisposition report. Tile youth, 

his parents, guardian, or counsel shall have the right to 
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subpoena all persons who have prepared any portion of the 

social summary or predisposition report and shall have the 

right to cross-examine said parties at the dispositional 

hearing. 

(3) Defense counsel shall be furnished with a copy of 

the social summary or predisposition report and 

psychological report prior to t-.he dispositional hearing. 

dispositional hearing shall be conducted i11 ( 4) The 

the manner set forth in subsections (1), (4), and (5) of 

41-5-521. The court shall hear all evidence relevant to a 

proper disposition of the case best serving the interests of 

the youth and the public. Such evidence shall include, but 

not be limited to 7 the social summary and predisposition 

report provided for in subsection (2) of this section. 

( 5) If the court finds that it is in the best interest 

of the youth, the youth, his parents, or guardian may be 

temporarily excluded from the hearing during the taking of 

evidence on the issues of 

rehabilitation. 

need for treatment and 

(6) In determining whether restitution, as authorized 

by ll-5-523t~ttft, is appropriate in a particular case, the 

following factors may be considered in addition to any other 

evidence: 

(a) age of the youth; 

(b) ability of the youth to pay; 
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(c) ability of the parents or legal guardian to payi 

(d) amount of damage to the victim; and 

(e) legal remedies of the victim, however the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case." 

Section 11. Section 41-5-523, MCA, is amended to read: 

H41-5-523. Disposition of delinquent youth and youth 

in need of supervision. (1) If a youth is found to be 

delinquent or in need of supervision, the youth court may 

enter its judgment making the following disposition: 

(a) place the youth on probation; 

(b) place lhe youth for substitute care into a youth 

care facility as defined in 41-3-1102 or a home approved by 

the court; 

(c) place the youth in a private agency re~ponsible 

for the care and rehabilitcttiun of such a youth; 

(d) transfer legal custody to the department oE 

instittitions; provided, however, that in the case of a youth 

in need of supervision, such transfer of custudy does not 

authorize the department of institutions to place the youth 

in a state youth correctional facility and such custody may 

not continue for a period of more than 6 months without a 

subsequent court order after notice artJ hearing; 

tet--~ue~-f~~ther-eare-and-~rea~m~nt-or-e~alHdtidn-~Mat 

~n~-eonrt-e6fiSider~-~~ne~ie~ai-to-tne-y6u~n;-or 
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tEt~ order restitution by the youtho or his parents; 

ill __ i~pose a fine as aut.horized by la~_ if the 

violation alleged wo11ld cons_titute a cr_~minal offe~se if 

committed by an adult; 

(g) require the performance of community servic~L 

(h) require the yout~! his parents, ___ his guardians, or 

the persons having legal custody ~f the youth to receive 

~ounseling ser~ices; 

~~~~- the medical and psychol~gical evaluati?~ 

of the youth, his parents, his gua£dians, or the persons 

havi_!"!9 legal cu_stody ot the youth; 

l_j_) require the parents, ~ardians, cr qther persons 

having legal custody cf the youth to furni_~~~l!__ __ services 

as the_ court may__~esignate; __ ~r_ 

.iJU_~_uC:~_!_t_b_~~- care, treatment, evaluation, or 

relief that the court considers beneficial to~youth and 

_!"-he co_mmur:t_i.!_L 

(2) At any time after the youth has been taken into 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 for consent by a youth to waiver 

of his constitutional rights or after the youth has been 

adjudicated delinquent or in need of supervision, order the 

youth to be evaluated by the depdrtment of institutions Eor 

d period nut to exceed 45 days of evaludtion at a re~eption 

and evaluation center for youths. 
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(3) No evaluation of a youth may be performed at the 

Montana state hospital unless such youlh is transferred to 

the district court under 41-5-206. 

(4) If the court finds that placement in a youth care 

facility other than a youth group home or youth foster home 

is necessary and in the best inter~sts of the youth and the 

community, lhe court shall determine 1f the youth can 

rece1ve appropriate treatment 1n a youth care facility 

located in Montana as follows: 

(a) If the court finds the youth can receive 

appropriate treatment in a youth care facility located in 

Montana that will accept the youth, the court may nol place 

the youth in a youth care facility located outside this 

state unless an out-of-!..'tat~ facility can provide 

appropriate treatment that: 

(i) can be obtained at a cost less than that offered 

by any available facility in this state; and 

(ii) is available 1n closer proximity to the youth's 

plac~ of residence than any facility located in this state. 

(b} When the department of social and rehabilitation 

services is ordered to pay the costs of caring fo~ the child 

in a youth care facility other than a youth foster home or 

youth group home, the court shall provide the department at 

least 5 days' writlen notice and opportur11ty to bp heard 

before ordering the placement of the youth. 
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(5} No youth may be committed or transferred to a 

penal institution or other facility used for the execut1on 

of sentence of adult persons convicted of crimes. 

( 6) Any order of the court may be modified at any 

time. In the case of a youth committed to the department of 

institutions, an order pertaintng to the youth may bP 

modified only upon noticP to the departmertt and subsequent 

hParing. 

(7) Whenever the court vests legal custody 1n an 

agency, institution, or department, it must transmit with 

the dispositional judgment copies of a medical report and 

such other clinical, predisposition, or other reports and 

information pertinent to the care and treatment of the 

youth. 

(8) The order of l:ommitment to the department of 

institutions shall read as follows: 

ORDER OF COMMITMENT 

State of Montana 

ss. 

County of ..... . 

In the district court for the .... Jt1dicial District. 

On the .... day of .... , 19 .. , .... ,a minor of this 

county, years of age, was brought before me charged 

with ..... Upon due proof I tind thal is a sultablf' 

person to be committed to the department of institutions. 
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It is ordered that .•.. be committed to the department 

of institutions until ..... 

The names, addresses, and occupations of the parents 

are: 

Name Address Occupation 

The names and addresses of their nearest relatives are: 

Witness my hand this •.•. day of .•.. , A.D. 19 ••• 

Judge" 

Section 12. Section 41-5-601, MCA, is amended to read: 

"41~5-601. Pttbl-ieity Confi~_entiality. (1) No pnbiie:ity 

informa~ion shall be given to-the-iO~~t~~y-o£-a"-arre~tee 

concerning ___ ~ youth or to any matter or proceeding in the 

youth court involving a youth proceeded against as, or found 

to be, a O~!inqnent-yottth-or youth in need of supervision 

~xcept-a~-prov±Oe~-tn-~ttb~eetion-t~t. 

(2) When a petition is filed under 41-5-501, publirity 

may not be withheld a~-~e--~he--±defttity--of £egarding any 

youth formally charged with or proceeded againsc as or found 

to be a deli11quent yuu:.h as d result of th~ commission of 

any offense that would be punishable as a felony if the 
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youth were an adult. All court proceedings must be open t_~ 

the public with the exception of the transfer hearing 

~pecified in 41-5-206 if the youth court finds that a 

failure to close the hearing would jeoeardize the right of 

the you~h to a fair trial. 

.1...!1.____!_0 all cases_~victim_. is entitled to all 

infor~ation conc~rning the identity and disposition of the 

youth." 

Section 13. Section 41-5-602, MCA, is amended to read: 

"41-5-602. Law enforcement records. I 1) No law 

enforcement records concerning a youth,--exeep~--~~8~E±e 

reeord~, may be open to public inspection or their contents 

disclosed to the public tlnle~~--~h~--ree~rd~--are--~ireetly 

re~~ted--to--a"-~~Efen~e--te-wn±eh-pttbi~eity~mtl~t-be-aiiewed 

tlnder-~ttb~eetion-t~t-~r-,Z-5-69!--er unless inspection is 

ordered by lhe court. 

( 2) Inspection of law enforcement records concerning a 

youth, which records are not open to public inspection under 

subsection (l), is permitted prior to the sealing of the 

records by: 

(a) a youth court having the youth currently before it 

in Qny proceeding; 

(b) the officers of agencies having legal custody of 

the youth and those responsible for his supervision after 

release; 
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(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the law 

enforcement agency; 

(d) law enforcement officers of Montana,. when 

nece.ssary for the dischqrge of their immediate duties; 

(e) a district court in which the youth is convicted 

of a criminal offense, for the purpose of a presentence 

investigation; 

(f) the county attorney; or 

(g) the youth, his parent, guardian, or counsel." 

Section 14. Section 41-5-603, MCA, is amended to read: 

"41-5-603. Youth court record:>. { l) Youth court 

records, including social, medical, and psychological 

records, reports of preliminary inquiries, predispositional 

ctudies, and supervision records of probationers, are open 

to inspection prior to the sealing of the records only to 

the following: 

(a) 

(b) 

the youth court and its professional staff; 

representatives of any agency providing 

supervision and having legal custody of a youth; 

(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the court; 

(d) any co11rt and its probation and other professional 

stafE or the attorney for a convicted party who had been a 

party to proceedings in the youth court when considering the 
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(f) the youth who is the subject of the report or 

record, after he has been emancipated or reaches the age of 

majority. 

(2) All or any part of records information secured 

from records listed in subsection (l) of this section, when 

presented to and used hy the court in a proceeding under 

this chapter, shall also be made avail~ble to the counsel 

for the parties to the proceedings. 

(3) ATT---oth~r---~~~rt---~eeord~,--~nel~e~~q--de~ketr 

petitions Peti~ions, motions, and other pap~r~ pleadin~~ 

filed in a case, tran~cript~--of--te~t±mony7 including 

findings, verdicts, orders, and decrees, shall be open to 

public inspection by--those-persons-and-aq~ne~~~-li~ted-~n 

~tlb~eetion--t~t-of--this--~eetion--and--the--partie~--to--the 

proeeed~nqs--and--th~ir--e~tln~ei only when rel~ted to dO 

offense for whi~h access must b~ allowed under 41-5-601. 

(4) All information obtained in discharge of an 

official duty by any officer or other employee of the youth 

court shall be privileged and shall not be disclosed to 

anyone other than the judge and others entitled under this 

chapter to receive such information, unless 

ordered by the judge. 

otherwise 

(5) After youth court records, reports of preliminary 
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inquiries, predispositional studies, and supervision records 

of probationers are sealed, they are not open to inspection 

except, upon order of the youth court, for good cause to: 

(a) those persons and agencies listed in subsection 

(1); and 

{b) adult probation professional staff preparing a 

presentence report on a youth who has reached the age of 

majority." 

Section 15. Section 41-5-604, MCA, is amended to redd: 

"41-5-604. Disposition of records. (l) All yout!!_ court 

f±ndin9S7-a~der~~-;~6~ment~,-and-tne-~e~al-and-~oe±al--£±~e~ 

a"d records e£--the--eo~rt,--p~~bation--~e~viee~r and law 

enforcement a9ene±es ~ecords except fingerprints and 

photographs pertaining to a youth coming under this chapter 

shall be phy~ically sealed when the youth reaches the age of 

18 years. 

{2) In those cases in which jurisdiction of the court 

or any agency 1s extended beyond the youth's 18th birthday, 

the above records and files ·shall be physically sedled upon 

termination of the extended jurisdiction. 

(3) Upon the physical sealing of the records 

pertaining to a youth pursuant to this section, any agency 

or department that has in its possession copies of the 

24 records so sealed shall also seal or destroy SLtCh cop1e~ of 

2S records. Anyone violating the provisions of this subsection 
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shall be subiect to contempt of court. 

(4) Nothing herein contained shall prohibit the 

destruction of such records with the consent of the youth 

court judge or county attorney after 10 years from the date 

of sealing. Th~-reeo~ds-o£-yo~~hs-who-we~e-~8-yea~s-oid-or 

~lder-o"-Otliy-± 7 -T994y-may-b~-de~t~oyed-with-~h~-een~ent--o£ 

th~-yotlth-eottr~-j~~q~-or-eo~"~y-attor~ey~ 

(5) Th~~ The requirem~nts for sealed records in this 

section shall not apply to youth traffic records or to 

records directly related to an offense to which pubiie±ty 

acce.?~ must be allowed under sttb~ee~i:en-t~t-oE 41-5-601. 11 

NEW SECTION. Section 16. Youth court hearings 

priority. All hearings and other court appearances required 

under Title 41, chapter 5, must be given ptiority by the 

court and must be scheduled to be heard as expeditiously as 

possible. 

~_SECTION. Section 17. Repealer. Sect ion 41-5-516, 

MCA, is repealed. 

NEW SECTION. Section 18. Codification instruction. 

Section 16 is intended to be codified as an integral part ot 

Title 41, chapter 5, and the provisions of Title 41, chQpter 

5, apply to section 16. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB470, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act to generally revise youth court procedures; revising transfer to district court provisions; allowing wider 
investigatory authority for law enforcement personnel; revising publicity, record retention, and access to records; 
allowing a wider range of sentences for delinquent youth; amending sections 41-5-103, 41-5-202, 41-5-206, 41-5-301, 
42-5-303 through 41-5-305, 41-5-402, 41-5-502, 41-5-522, 41-5-523, and 41-5-601 through 41-5-604, MCA; and repeal­
ing section 41-5-516, MCA. 

ASSUMPTIONS: 
1. The amendment made to 41-5-602(1) means that the Department of Justice may not issue motor vehicle reports 

(MVR) to requesting insurance companies. 
2. The percentage of drivers under the age of 18 is the same percentage of the number of MVR requests for 

drivers under 18. 
3. The MVR revenue collected in FY86 will continue constant in FY88 and FY89. 
4. The Department of Justice would have to revise computerized motor vehicle report generation to edit records 

of drivers under the age of 18 from being released. 
5. There is no fiscal impact on the Department of Social and Rehabilitation Services due to the proposed law. 
6. There is no data available to adequately assess whether there would be a fiscal impact on the judiciary. 

FISCAL IMPACT: 
Current Law 

Expenditures: $ 0 

Revenues: 
General Fund $ 735,000 

Net General Fund Impact: 

DAVID L. HUNTER, 
Office of Budget ~nd Program Planning 

FY88 
Proposed Law 

$ . 9,000 

$ 710,000 

Difference 
$ 9,000 

($ 25,000) 

($ 36,000) 

JO 

Current Law 
$ 0 

$ 735,000 

FY89 
Proposed Law 
$ 0 

$ 710,000 

Difference 
$ 0 

($ 

($ 

DATE 

25,000) 

25,000) 

Fiscal Note for HB470, as introduce~ B ¥'1D 
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HOUSE BILL NO. 470 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY MILES, VAN VALKENBURG 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

YOUTH COURT PROCEDURES; REVISING TRANSFER TO DISTRICT COURT 

PROVISIONS; ALLOWING WIDER INVESTIGATORY AUTHORITY FOR LAW 

ENFORCEMENT PERSONNEL; REVISING PUBLICITY, RECORD RETENTION, 

AND ACCESS TO RECORDS; ALLOWING A WIDER RANGE OF SENTENCES 

FOR DELINQUENT YOUTH; AMENDING SECTIONS 41-5-103, 41-5-202, 

41-5-206, 41-5-301, 41-5-303 THROUGH 41-5-305, 41-5-402, 

41-5-502, 41-5-522, 41-5-523, AND 41-5-601 THROUGH 41-5-604, 

MCA; AND REPEALING SECTION 41-5-516, MCA. "' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. Section 41-5-103, MCA, is amended to read: 

11 41-5-103. Definitions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

( 1) "Adult" means an individual who is 18 years of age 

or older. 

( 2) ''Agency'' means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

( 3) 

( 4) 

''Commit'' means to transfer to legal custody. 

"Court 11
, when used without further qualification, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0470/02 

means the youth court of the distriet court. 

(5) "Foster home .. medns a private residence approved 

by the court for placement ot a youth. 

{6) ''Guardianship" means the status created and 

defined by la~ between a youth and dO adult 

reciprocal rights, duties, and responsibilities. 

with the 

(7) ''Judge'', when used without further qualification, 

means the judge of the youth court. 

(8) (a) ''Legal custody'' means the legal 5tatus created 

by order of a court of competent jurisriiction that 

person the right and duty to: 

(i) have phy~ical custody of the youth; 

gives a 

{ii) determine with whom the youth st1all live and for 

what period; 

(iii) protect, train, and discipline the youth; and 

{iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

{b) An individual granted legal cu~tody of a youth 

shall personally exercise his rights ar1d duties as 
guardian 

unless otherwise author1zed by the COLirt entering the order. 

(9) "Parent" means the na~ural or adopt1ve parent but 

does not include a person whose pcir·cntal riyhls have been 

judicially terminated, nor does 1t incl11de the putative 

father of an illegitimdle youth 11r1lPs~ 

established by an adjudicdlion or DY 

- 2~ 
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convincing proof. 

(10) "Youth'' means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(11) ~Youth court'' means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court, the judge, and probation officers. 

(12) ''Delinquent youth" means a youth: 

{a) who has committed an offense which, if committed 

by an adult, would constitute a criminal offense; 

(b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) ''Youth in need of supervision'' means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a} violates any Montana municipal or state 

regarding use of alcoholic beverages by minors: 

law 

(b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents,, physical custodian_, 

or guardian or is ungovernable and beyond their control~ 

(c) being subject to compulsory school attendance, is 

habitually truant from school; or 

-3- HB 470 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

HB 0470/02 

(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) ''Youth in need of care'' means a youth as defined 

in 41-3-102. 

(15) ''Custodian'' means a person other than a parent or 

guardian to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

( 16} "Necessary parties" inclurle the youth~ his 

parents, guardian, custodian, or spouse. 

(17) ''State youth correctional facility'' means " 
residential facility for the rehabilitaliun of delinquent 

youthL such as Pine Hills school in Miles City 7 and Mountain 

View school in Helena. 

(18) ''Shelter care'' means th~ temporary substitute care 

of youth in physically unrestricting facilities. 

(19) "Detention" means the temporary substitute care of 

youth in physically restricting facilities. 

(20) ''Restitution'' means payme11ts in cash to the victim 

or with services to the victim or the general community when 

these payments are made under the jurisdiclion of a youth 

court proceeding. 

(21) ''Substitute care'' medns full-time care of youth in 

a residential setting for the purposP of providing food, 

shelter, security and safety, guidance, direction, and if 
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necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Nothing in this definition is intended to include 

juvenile correctional facilities, evaluation facilities, 

mental health facilities and services, and aftercare 

programs operated by the department of institutions." 

Section 2. Section 41-5-202, MCA, is amended to read: 

''41-5-202. Disqualification of judges. The statutes of 

the state of Montana relating to disqualification of judges 

in e~vil criminal proceedings shall apply to all proceedings 

under this chapter.'' 

Section 3. Section 41-5-206, M.CA, is amended to read: 

"41-5-206. Transfer to criminal court. (1) After a 

petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

(a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45-5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-103, 

of either deliberate or mitigated deliberate homicide if the 

act had been cowmitted by an adult; or 
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(ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

{B) arson as defined in 45-6-103; 

(C) aggravated or felony assault as 

45-5-202; 

(D) robbery as defined in 45-S-401; 

defined in 

(E) burglary or agqravated burglary as defined in 

45-6-204; 

tPt--~~xnal-int~reotlr~e-w~th~ut-eon~ent-a~--def±ned--±n 

45-5-593; 

t6tl_Q aggravated kidnapping a~ defined in 45-S~-303; 

tHt1Ql possession of 

45-B-335; 

explosives as defined in 

tlt1!!l_ criminal sale of dangerous dr-ugs fer-profit as 

included in 45-9-101; 

tatl_l) attempt as defined in 45-4-103 of any of the 

acts enumerated in subsections ( l) (d) ( ii) {A) through 

(1)(a)(ii)tft~; 

(b) a hearing on whether tt1e transfer should be made 

is held in conformity wilh the rule~ on a ~1earing on a 

petition alleging delinquPncy, except t·hdt lhc hearing will 

be to the youth <..:Ourt with::.ut a Jury; 

(c) notice in writing o[ tht:o> t ~mr=, placp, and I:Jurpuse 
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of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there e~e-rea~enabie-~ro~"d3 is probable cause 

to believe that: 

(i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

(iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district cour.t, the court may also consider the following 

factors: 

(a} the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 

denying the transfer. 
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tet--the-s~ve~ity-of-tne-o££en~e7 

f~t--the--prosp~et~--for--~deq~~te--p~oteet±on--of--th~ 

pHbiie--and--tne--±±keiihood-of-reasonable-rehabilitation-of 

the-yoHth-by-the-Hee-of-proeedHre~,-serviee~t-and-faeilit±es 

earrently-8vai±able-to-the-yotith-eo~rto 

(3) The court shal~~~~e motion to transfer _if 

the youth was 16 years old or older at th_e time of the 

conduct alleged to be unlawful and the unlawful act would 

const::_j.tute delibe_r,lte homicid~ defin_~d in 45-5-lQ~ 

mitigated_ deliber<?~ _ _tlOmicide as defined in 45-?-103, or the 

attempt, as 1efined in 45-4-103, of either deli~~rate.~ 

mitigated deliberate homicide if the~~a~_been~mmit~ed 

by an adult. 

t3ti!l Upon transfer to district court, the judge 

shall make written findings ot the reasons why the 

jurisdiction of the ~~ court was waiven and the case 

transferred to district court. 

t4t~ The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No youth may be prosecuted in the district 

court for a criminal offense originally subject to the 

jurisdictioO of the youth court unless the case has been 

transferred as provided in this section. 

tSti§__l Upon order of the y~>"-:_.~~[t court tran~ferring the 

case to the district courl, the county attorney shall file 
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the information against the youth without unreasonable 

delay. 

t6till Any offense not enumerated in subsection (l) 

that arises during the commission ot a crime enumerated in 

subsection (1) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection (1), upon motion of the county 

attorney and eeeeptanee-ey or~er of the di~tr±et youth court 

judge. 

t=ttill_ If a youth is found guilty in district court of 

any of the offenses en~merated-±n--~nb~eetion--trt--of--thi~ 

~eet-ioft transferred by the youth court and is sentenced to 

the state prison, his commitment shall be to the department 

of institutions which shall confine the youth in whatever 

institution it considers proper; however, no youth under 16 

years of age may be confined in the state prison.'' 

Section 4. Section 41-5-301, MCA, is amended to read: 

''41-5-301. Preliminary investigation and disposition. 

(l) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth lD need of 

supervision or, being subject to d court order or consent 

order, has violated the terms thereof, the probation officer 

shall make a preliminary inquiry into the matter. 
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(2) The probation officer may: 

(a) require the presence of any person relevant to the 

inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(c) require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

( 3) If the probation officer determines that the tacts 

indicate a youth in need ot care, the matter shall be 

immediately referred to the department of social 

rehabilitation services. 

and 

( 4) (a) The probation officer i~ the conduct of the 

preliminary inquiry shall: 

(i} advise the youLh of the youth's riqhts under this 

chapter and the con~lltutions of ~he stdte of Montana and 

the United States; 

(ii) determine whether tt1e matter 

jurisdiction of the court; 

l :_; within the 

(iii) determine, if the youth 1s in detention or 

shelter care, whether such detentior1 or shelter care should 

be continued based upur1 criterid set Eorttt in 41-5-JO~. 

(b) Once rele·var.t i_nfurrnat L·Jn is ~.>PC II r eJ, the 

probation off1cer st1alJ: 

(i) determir1e whether the i~:t~rest ot ll1e plibllc ur 

l(}- HH 470 
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the youth requires that further action be taken; 

(ii) terminate the inquiry upon the determination that 

no further action be taken; 

(iii) release the youth 

determination that the filing 

authorized. 

immediately upon 

of a petition is 

(5) The probation officer upon 

further action is required may: 

determining 

the 

not 

that 

{a) provide counseling, refer the youth and his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve probation or detention; 

(b) provide for treatment or adjustment involving 

probation or other disposition authorized under 41-5-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or a 

youth in need of supervision. 

l~) The county attorney may ftPply to the youth court 

for permission to file a petition charging ~ youth to be a 
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delinquent youth or a yout~ in need of supervision. The 

application must be supported ~~h evi~ence as the yout~ 

court may require. If it appears that there is probable 

cause to believe that the allegations of the petition A~e 

true, the youth court shall grant leave to file the 

petition. 

t6t121 A petition charging a youth held in detention 

must be filed within 5 working days (rom the date the youth 

was first detained taken into custody or the petition shall 

be dismissed and t .e youth released unless good cause is 

shown to further detain such youth. 

fi't~ It no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the right to submit tt1e matter to the 

county attorney for review. The county attorney, upon 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition ~hall or shall not be 

filed.'' 

Section 5. 

"41-5-303. 

Section 

Rights 

41-5-303, MCA, is amended to read: 

of youth upon oppr~n~"~±on 

guestio~~· When a youth is detained for ~n~e~t±9ati~n-~r 

questioning upon a matter which could result in a petition 

alleging that the youth b~ing-deta~Med is either delinquent 
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or in need of supervision, the following requirements must 

be met: 

(l) The youth shall be ~mmediateiy-and-effeet±ve~y 

IMMEDIATELY AND EFFECTIVELY advised of his eonst~trt~iona! 

~tghts--aft~--his--ri9h~s--~nder--this--ehapter right-a9ainst 

sei£-±ner~minat±on-and-hi~-riqht-to--co~nsel CONSTITUTIONAL 

RIGHTS AND HIS RIGHTS UNDER THIS CHAPTER. 

( 2) The youth may waive such rights under the 

following situations: 

(a) when the youth is ~nder-the-e9e-oE-%~ 16 UNDER THE 

AGE OF 12 years of-age-or-o±der, the-porents-o£ !HE PARENTS 

OF the youth may make an effective waiver; 

(b) when the youth is oyer under OVER the age of ~~ 16 

!~ years and the youth and his-parents a-parent-or-guard~an 

HIS PARENTS agree, they may make an effective waiver: a~d or 

AND 

(c) when the youth is over ~ne~r OV~~ the age of ±~ ~~ 

12 years and the youth and his parent~ pare~t---or--g~ardian 

PAR~NTS do not agree, the youth may make an effective waiver 

only with advice of counsel. 1
' 

Section 6. Section 41-5-304, MCA, is amended to read: 

"41-5-304. P±t~.get'pt'i:nt~ Inve~_!igat1on, finge;:prints, 

and photographs. (l) ~~tle--46-shal±-~~ply-to-aTl All law 

enforcement inv~stigation~ relating to a-eomp~atnt--atte9in9 

a delinquent youth or youth in need of supervision 7-e~eept 
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that~ must be conducted in accordance with this chapter and 

Title 46. 

tatlll ~o ~ youth may be fingerprinted or photographed 

for criminal identification purposes~ exeept-by-o~ee~-of-the 

yettth-eo~r~-j~dge; 

~ if arrested for conduct alleged to be unlawful 

that would be a felony if committed by an adult; 

lJ?_) pursuan_t_!.9__~_search .~r-an_t! supported _Ey 

probable cause, issue~x___~~eL~stic~~-f!e peace, or 

magistrate; or 

{c) upon the order of t_!l~ __ _y_outh court judg~fte_r_ a 

.e_~tition a_lleqing deli_nquen~y_ ___ _!:!__as __ _E_een f_ile9:--.i:_rl which the 

~nl~_wful act alle~oul~c:o~~l__~u te _9 _ _le lony if the act 

had been committed_ b~du,!_~~ 

tbt--no-£in9~t'print-~eeft~d3-o~-photog~~~n~-may-be-£ite~ 

with--the--f~der~t--~~r~au--of--±n~~stigatien,--t~e--Montan~ 

~epa~tment-oE-justi~e,-or-~ny--other--then--the--or±9±nat±n9 

aqeney,--~~cept--f~r-8ending-t~e-f±n9erpr~nt~-or-ph6toqraph~ 

t~-e~y-iaw-enfor~ement-e9eney-tot"-eompari8on-ptlrpd~e~-±n-t~e 

ori9±nai-±nve~tigattnn~ 

ti!T_L~_l Fingerprint r~cord::; and photogratJbS ~ha1:1:--b~ 

retained--by--the--~ri9inat±n9--agency--only-tlnt±l the-yo~th 

reaehe~-the-age-of-majority- -nMte~~--the--judge--o~ders- the 

reeo~d~-de~troyed-~t an-~tlrtie~-d~t~~-Any-~neh- ree~rd may be 

used by the originating agPncy [u! comparison and 
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identification purposes in any other investigation oniy~when 

probabl~-ea~se-~s-es~ab%±shed-be£ore-the-yottth--eettr~--jttdge 

~hai!-Hte-yeuth-is-a-prirteipe%-st:lspeet-." 

Section 7. Section 41-5-305, MCA, is amended to read: 

"41-5-305. Detention and shelter care of youth. (l) A 

youth taken into custody may not be detained in a jail or 

other facility for detention purposes unless~ 

~ he has allegedly committed an act which if 

committed by an adult would constitute a criminal offense 7 

and~ 

tat the alleged aet offense is one ~£--the--followi"9~ 

specified in 41-5-206; 

t±t--er±m±nai-hom±e±de-as-de£ined-±n-45-5-lei; 

t±±t-areon-as-define8-in-45-6-l93; 

t±iit-aggravaeed---or--feiony--aeee~lt--ae--defined--i" 

~5-5-%9%; 

t±~t-roehery-as-defined-in-45-5-+St; 

tvt--b~rglary-or--a~~ravaeed--bttrg~ary--as--defined--i" 

45-6-%94; 

tvit-sexttai--intereottree--withotte-eon~ent-ae-de£ined-i" 

45-5-593; 

tviit-aggra~ated-kidnapping-ae-defined-in-45-5-393; 

tvi±it-poseession-of-e~plosi~es-a~-defined-in-45-8-335; 

fixt-eriminal-eaie-of-dangerott~--drttg~--for--~rofit--as 

inei~ded-in-45-9-lOi;-or 
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txt--attempt--as-defined-in-45-4-i93-of-any-o£-the-aete 

enttmerated-in-sttbeeetione-tlttatt±t-throttgh-ttttatt±xt; 

(b) he has escaped from a correctional or detention 

facility; 

(c) he has violated a valid court order or an 

aftercare agreement; or 

(d) his detention is requ~red to prot_~ersons ___ ~ 

property; 

(e) he has 2ending c~urt or admi_nistrative ac_~ion or 

is awaiting a tro~fer to another jurisdiction and -~~ 

abscond or be removed from the jurisdiction of the~ourt1._ 

(f) there are not ade~!_~assui-ances that he will 

appear for court when required; o~ 

tdti91 he meets ehe ddditional criteria for detention 

established by the youth court in the ~~cial distric:t that 

has cur.rent jurisdicti~er him. 

(2) A youth taken into custody may not be sheltered 

prior to the hearing on the petition except when: 

(a) the youth and his family need shelter care to 

address their problematic situation whe11 it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 

emotional harm; 

(C) the youth n~eds to be deterred or prevented from 

immediate repetition of his troubling behaviori 
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(d) shelter care is necessary to assess the youth and 

his environment; 

(e) shelter care is necessary to provide adequate time 

for case planning and disposition; or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family.'' 

Section 8. Section 41-5-402, MCA, is amended to read: 

"41-5-402. Communications privileged. An incriminating 

statement relating to any act or omission constituting 

delinquency or need of supervision made by the participant 

to the person giving counsel or advice in the discussions or 

conferences incident thereto may not be used against the 

declarant in any proceeding under this chapter, nor may the 

incriminating statement be adreissible in any criminal 

proceeding against the declarant. This section does not 

~ly to the use of voluntary and reli~ble statements that 

are offered for impeachment purposes~" 

Section 9. Section 41-S-502, MCA, is amended to read: 

"'41-5-502. Suaunons. (1) After a petition has been 

filed, summons shall be served directly to: 

(a) the youth; 

(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

{c) such other persons as the court may direct. 
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(2) The summons shall: 

(a) require the parties to whom directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

(c) have attached to it a copy of the petition. 

{3) The court may endorse upon the summons an order 

directing the person or persons havinq the physical custody 

or control of the youth to bring the youth to the hearing. 

(4) If it appears £rom-any-~worn-~t~tement-p~~~ente0 

to the court that the yo11th needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to takP him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent or person having 

custody of the youth as set torth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and po~tdetention proceedings. 

{5) If any yot&th is in shelter care or detained under 

any provision of this chapter penairtg an adjudication, the 

court, upon petition of Lhe youth, his por-ents or g11ardian, 

or his courJsel, st1all, d~ soon as practic~ble, CU[lduct a 

hearing in order to determine whetr.er the circumstances of 

-18- HH 470 
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the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care. 

16) The youth ~ourt judge may also admit the youth to 

bail in accordance with Title 46, chapter 9.'' 

Section 10. section 41-5-522, MCA, is amended to read: 

11 41-S-522. Dispositional hearing. ( 1) As soon as 

practicable after a youth is found to be a delinquent youth 

or a youth in need of supervision, the court shall conduct a 

dispositional hearing. The dispositional hearing may involve 

a determination of financial liability as provided in 

41-3-1123 and 41-3-1124. 

(2) Before conducting the dispositional hearing, the 

court shall direct that a social summary or predisposition 

report be made in writing by a probation officer concerning 

the youth, his family, his environment, and other matters 

relevant to the need for care or rehabilitation or 

disposition of the case. The youth court may have the youth 

examined, and the results of the examination shall be made 

available to the court as part of the social summary or 

predisposition report. The court may order the examination 

of a parent or guardian who--9~~~~--hi~--eonsene--8nd whose 

ability to care for or supervise a youth is at issue before 

the court. The results of such examination shall be included 
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in the social summary or predisposition report. The youth, 

his parents, guardian, or counsel shall have the right to 

subpoena all persons who have prepared any portion of the 

social summary or predisposition report and shall have the 

right to cross-examine said parties at the dispositional 

hearing. 

[3) Defense counsel shall be ftlrnished with a copy of 

the social summary or predisposition report and 

psychological repor~ prior to the dispositional hearing. 

(4) The dispositional hearinq shall be conducted in 

the manner set forth in subsections (3), ( 4 ) , and ( 5) of 

41-5-521. The court shall hear all evidence relevant to a 

proper disposition of the case best serving the in~erests of 

the youth and the public. Such evidence shall include, but 

not be limited toy the social summary and predisposition 

report provided for in subsection (2) of this section. 

(5) If the court finds that il is in the best interest 

of the youth, the youth, his parents, or guardian may be 

temporarily excluded from the he~ring during the taking of 

evidence on the issues of O@ed for treatment and 

rehabilitation. 

(6) In determining whether restitution, as authorized 

by 41-5-523tTtt£t, is appropriate 1n a particular Cdse, the 

following factors may be considered in addition to any other 

evidence: 
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(a) age of the youth: 

(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay; 

(d) amount of damage to the victim; and 

(e) legal remedies of the victim, however the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case." 

Section 11. Section 41-5-523, MCA, is amended to read: 

''41-5-523. Disposition of delinquent youth and youth 

in need of supervision. (1) If a youth is found to be 

delinquent or in need of supervision, the youth court may 

enter its judgment making the following disposition: 

(a) place the youth on probation; 

(b) place the youth for substitute care into a youth 

care facility as defined in 41-3-1102 or a home approved by 

the court; 

(c) place the youth in a private agency responsible 

for the care and rehabilitation of such a youth; 

(d} transfer legal custody to the department of 

institutions; provided, however, that in the case of a youth 

in need of supervision, such transfe~ of custody does not 

authorize the department of institutions to place the youth 

in a state youth correctional facility and such custody may 

not continue for a period of more than 6 months without a 

subsequent court order after notice and hearing; 
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tet--~~eh-£~r~~~r-eare-and-t~eatm~nt-or-e~al~atioft-that 

the-eotlrt-eon~ider~-beneficia~-~o-the-yotltho-or 

t~tl!l order restitution by the youth~ or his parents; 

( f·) impose a fine as authorized by law if the 

violation a~leged would const~tute a criminal offense if 

committed by an adult; 

(g) require the perfor_~___Q!_~t?mmunity ~ervice; 

{h) require the _youth, hi§._~rents_! his guardians, or 

~he persons having legal custody of the you~~ to receive 

counseling service~L 

(i) requ1~the medical an!!_~_lqgical eva~uation 

of the ye,:mth, his~ents, b_is guardi~~~-~~- the pe~son_~ 

havi.!'g legal_ custody of the youth; 

i_jJ reguir~~_parents, gu~_!"__i~~_?r other pe_r __ sons 

having legal custody of~~_yo_!:l-__!:.!2__.!_o furn_ish such services 

as the court may design~te; or 

lU_~ fll.r the_E__._ca !:~___!_____--~rea t~n-~-ev_a!uat ion,____£_£_ 

relie~ that t_!le court C?nsider_:; ~~.0.~f~_iul _!:-o the___.Y__2u~and 

the COffi!l!Unity. 

(2) At any time after the youth has been taken lnto 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5-303 fur consent by a youth to waiver 

of his constitutional rigt1ts or after the youth has been 

adjudicated delinquent or in 11eed of su~~rvisicn, order the 

youth to be evaluated by the department of Lnslitutions for 
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a period not to exceed 45 days of evaluation at a reception 

and evaluation center for youths. 

13) No evaluation of ~youth may be performed at the 

Montana state hospital unless such youth is transferred to 

the district court under 41-5-206. 

(4) If the court finds that placement in a youth care 

facility other than a youth group home or youth foster home 

is necessary and in the best interests of the youth and the 

community, the court shall determine if the youth can 

receive appropriate treatment in a youth care facility 

located in Montana as follows: 

(a) If the court finds the youth can receive 

appropriate treatment in a youth care facility located in 

Montana that will accept the youth, the court may not place 

the youth in a youth care facility located outside this 

state unless an out-of-state facility can provide 

appropriate treatment that: 

(i) can be obtained at a cost less than that offered 

by any available facility in this state; and 

(ii) is available in closer proximity to the youth's 

place of residence than any facility located in this state. 

(b) When the department of social and rehabilitation 

services is ordered to pay the costs of caring for the child 

in a youth care facility other than a youth foster home or 

youth group home, the court shall provide the department at 
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least 5 days' written notice and opportunity to be heard 

before ordering the placement of the youth. 

(5) No youth may be committed or transferred to a 

penal institution or other facility used for the execution 

of sentence of adult persons convicted of crimes. 

(6} Any order of the court may be modified at any 

time. In the case of a youth committed to the department of 

institutions, an order pertaining to the youth may be 

modified only upon notice to the department and subsequent 

hearing. 

(7) Whenever the court vests legal custody in an 

agency, institution, or department, it must transmit with 

the dispositional judgment copies of a medical report and 

such other clinical, predisposition, or other reports and 

information pertinent to the care and treatment of the 

youth. 

(8) The order of commitment to the department of 

institutions shall read as follows: 

ORDER OF COMMITMENT 

State of Montana 

ss. 

County of •.•••• 

In the district court for tt1e .... Judicial District. 

On the ..•. day of .... , 19 .. , .... ,a minor of this 

county, years of age, was brought before me charged 
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with ...•. Upon due proof I find that is a suitable 

person to be committed to the department of institutions. 

It is ordered that •... be committed to the department 

of institutions until .••.• 

The names, addresses, and occupations of the parents 

are: 

Name Address Occupation 

The names and addresses of their nearest relatives are: 

Witness my hand this .... day of .... , A.D. 19 •.. 

Judge" 

Section 12. Section 41-5-601, MCA, is amended to read: 

1'41-5-601. Po:b:r±-e:i-ty Confidentiality. ( 1) No p~:~er±-ei:ty 

information shall be given to-~h~-ide~ti-ty-o£-an-arre~ted 

con~erning a youth or to any matter or proceeding in the 

youth court involving a youth proceeded against as, or found 

to be, a d~r±nqtten~-you~h-o~ youth in need of supervision 

e~eep~-ee-provided-%n-~ttbeection-t~t. 

(2) When a petition is filed under 41-5-501, publicity 

may not be withheld a~-to--the--id~ntity--o£ regarding any 

youth formally charged with or proceeded against as or found 
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to be a delinquent youth as a result of the commission of 

any offense that would be punishable as a felony if the 

youth were an adult. All court proceeding~ must be open to 

the public with the exception ~f the transfer hearing 

specified in 41-5-206 if the youth court finds that a 

failure to close the hearing would jeopardiz~_the right of 

the youth to a fair trial. 

(3) In all cases the victim is entitled to all 

_information concerning the identi~~__j.ispo_s_ition of the 

youth." 

Section 13. Section 41-~-602, MCA, is amended to read: 

11 41-5-60 2. Law enforcement records. ( 1) No law 

enforcement records concerning a youth,--e~cept--traffie 

reeorde,, EXCEPT TRAFF~ECO~D~_ may be open to public 

inspection or their contents disclosed to the public ~nte~~ 

~he--reco~a~--are--d±r~~tly--re~ated--te-an-e££ense-to-w~±eh 

pttb%ie±ty-muet-~e-allowed-~nder-~~b~eeti~n t~t--of--4~-5-69~ 

or unless inspection is ordered by the court. 

(2) Inspection of law enforcement records concerning a 

youth, which records are nol open to public inspection under 

subsection (1), 1s permitted prior to the sealing of the 

records by: 

(a) a youth court having the yo11th currently before it 

in any proceeding; 

(b) the officers of agenc1es having legal custody of 
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the youth and those responsible for his supervision after 

release; 

(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the law 

enforcement agency; 

(d) law enforcement officers of Montana, when 

necessary for the discharge of their immediate duties: 

(e) a district court in which the youth is convicted 

of a criminal offense, for the purpose of a presentence 

investigation; 

(f) the county attorney; or 

(g) the youth, his parent, guardian, or counsel." 

Section 14. Section 41-5-603, MCA, is amended to read: 

"41-5-603, Youth court records. (l) Youth court 

records, including social, medical, and psychological 

records, reports of preliminary inquiries, predlspositional 

studies, and supervision ~ecords of probationers, are open 

to inspection prior to the sealing of the records only to 

the following: 

(a} the youth court and its professional staff; 

(b) representatives of any agency providing 

supervision and having legal custody of a youth; 

(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the court; 

(d) any court and its probation and other professional 
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staff or the attorney for a convicted party who had been a 

party to proceedings in the youth court when considering the 

sentence to be imposed upon such party; 

(e) the county attorney; 

(f) the youth who is the subject of the report or 

record, after he has been emancipated or reaches the age of 

majority. 

(2} All or any part of records information secured 

from records listed 1n subsection {1) of this section, when 

presented to ani used by the court in a proceeding under 

this chapter, shall also be made available to the counsel 

for the parties to the proceedings. 

(3) A±±---other---cotlr~---reeords,--~ne~~dinq--doe~~t, 

petit~on~ Petitions, motions, and other peper~ pleadings 

filed in a case, tran~eripts--o£--te~timonyr in~luding 

findings, verdicts, orders, and decrees, shall be open to 

public inspection by--tho~e-per~on~-and-a9ene±e~-±isted-±n 

Stlbeeetion-t±t-o£--thie--seetion--and--the--parties--to--the 

proeeed±n~s--and--the±r--eonnsel only when related to an 

offense for which access must be allowed under 41-5-601. 

(4) All information obtained in discharge of an 

official duty by any officer or other employee of the youth 

court shall be privileged and shall not be disclosed to 

anyone other than the judge and others entitled under this 

chapter to receive such information, unless otherwise 
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ordered by the judge. 

(5) After youth court records, reports of preliminary 

inquiries, predispositional studies, and supervision records 

of probationers are sealed, they are not open to inspection 

except, upon order of the youth court, for good cause to: 

(a) those persons and agencies listed in subsection 

(1): and 

(b) adult probation professional staff preparing a 

presentence report on a youth who has reached the age of 

majority." 

Section 15. Section 41-5-604, MCA, is amended to read: 

''41-5-604. Disposition of records. {1) All youth court 

~iftding~r-orde~sT-jttd~me~ee,-and-the-~ega%-end-~oeial--file~ 

and records ei--the--eo~~t,--probation--~ervice~7 and law 

enforcement agefteie~ records except fingerprints and 

photographs pertaining to a youth coming under this chapter 

shall be physically sealed when the youth reaches the age of 

18 years. 

( 2) In those cases in which jurisdiction of the court 

or any agency is extended beyond the youth's 18th birthday, 

the above records and files shall be physically sealed upon 

termination of the extended jurisdiction. 

(3) Upon the physical sealing of the records 

pertaining to a youth pursuant to this section, any agency 

or department that has in its possession copies of the 
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records so sealed shall also seal or destroy such copies of 

records. Anyone violating the provisions of this subsection 

shall be subject to contempt of court. 

(4) Nothing herein contained shall prohibit the 

destruction of such records with the consent of the youth 

court judge or county attorney after 10 years from the date 

of sealing. ~he-reeord~-of-yo~th~-wn~-wer~-28-year~-old-or 

oide~-on-a~ly-l,-±9747-may-be-de~t~oyed-w±th-tne-eoft~eftt--or 

the-yo~th-e~tt~t-itld~e-or-eo~~ty-attorneyo 

(5) ~h~~ The requirements fo! s~aled records in this 

section shall not apply to youth traftic records or to 

records directly related to an offense to which ptlblicity 

~ccess must be allowed under ~tlbs~etion-tZt-o£ 41-5-601." 

NEW SECTION. Section 16. Youth court hearings 

priority. All hearings and other court appearances required 

under Title 41, chapter 5, must be given priority by the 

court and must be scheduled to be hedrd ~s expeditiously as 

possible. 

NEW SEC~ION~ Section 17. Repealer. Section 41-5-516, 

MCA, is repealed. 

NEW SECTION. Section 18. Codification 
~~-------- instruction. 

Section 16 is intended to be codified as an integral part of 

Title 41, chapter 5, and the prov1sions of Title 41, chapter 

5, apply to section 16. 

-End-
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section 1. Section 41-5-103, MCA, is ••ended to read: 

"41-5-103. Definitions. Por the purposes of the 

MOntana Youth Court Act, unless otherviss stated the 

following definitions apply: 

(1) "Adult" .. ana an individual vho is 11 years of aga 

20 or older. 

21 (2) "Agency• •eana any entity of state or local 

22 gover~ent authorized by lav to be responsible for tha care 

23 or rehabilitation of youth. 

24 

25 
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(4) •court•, vhen used without further qualification; 
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HOUSE BILL NO. 470 

INTRODUCED BY MILES, VAN VALKENBURG 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE 

YOUTH COURT PROCEDURES; REVISING TRANSFER TO DISTRICT COURT 

PROVISIONS; ALLOWING WIDER INVESTIGATORY AUTHORITY FOR LAW 

ENFORCEMENT PERSONNEL; REVISING PUBLICITY, RECORD RETENTION, 

AND ACCESS TO RECORDS; ALLOWING A WIDER RANGE OF SENTENCES 

FOR DELINQUENT YOUTH; AMENDING SECTIONS 41-5-103, 41-5-202, 

41-5-206, 41-5-301, 41-5-303 THROUGH 41-5-305, 41-5-402, 

41-5-502, 41-5-522, 41-5-523, AHB 41-5-601 ~HR9BGH~ 

41-5-603, AND 41-5-604, MCA; AND REPEALING SECTION 41-5-516, 

MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 41-S-103, MCA, is amended to read: 

"41-5-103. Definitions. For the purposes of the 

Montana Youth Court Act, unless otherwise stated the 

following definitions apply: 

(1} ''Adult'' means an individual who is 18 years of age 

or older. 

( 2) "Agency" means any entity of state or local 

government authorized by law to be responsible for the care 

or rehabilitation of youth. 

( 3) "Commit u means to trans fer to leg a 1 custody. 

~• ,..,,,. ... , Cou~d 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0470/03 

(4) "Court", when used without further qualification, 

means the youth court of the district court. 

(5) "Foster home" means a private residence approved 

by the court for placement of a youth. 

( 6) "Guardianship" means the status 

defined by law between a youth and an 

created and 

adult with the 

reciprocal rights, duties, and responsibilities. 

(7) "Judge", when used without further qualification, 

means the judge of the youth court. 

(8) (a) "Legal custody" means the legal status created 

by order of a court of competent jurisdiction that gives a 

person the right and duty to: 

(i) have physical custody of the youth; 

{ii) determine with whom the youth shall live and for 

what period; 

(iii) protect, train, and discipline the youth; and 

{iv) provide the youth with food, shelter, education, 

and ordinary medical care. 

(b) An individual granted legal custody of a youth 

shall personally exercise his rights and duties as guardian 

unless otherwise authorized by the court entering the order. 

( 9) "Parent 11 means the natural or adoptive pareut but 

does not include a person whose parental rights have been 

judicially terminated, nor does it include the putative 

father of an illegitimate youth unless his paternity is 
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established by an adjudication or by other clear and 

convincing proof. 

{10) "Youth" means an individual who is less than 18 

years of age without regard to sex or emancipation. 

(11) "Youth court" means the court established pursuant 

to this chapter to hear all proceedings in which a youth is 

alleged to be a delinquent youth, a youth in need of 

supervision, or a youth in need of care and includes the 

youth court, the judge, and probation officers. 

(12) "Delinquent youth" means a youth: 

(a) who has committed an offense which, if committed 

by an adult, would constitute a criminal offense; 

{b) who, having been placed on probation as a 

delinquent youth or a youth in need of supervision, violates 

any condition of his probation. 

(13) "Youth in need of supervision" means a youth who 

commits an offense prohibited by law which, if committed by 

an adult, would not constitute a criminal offense, including 

but not limited to a youth who: 

(a) violates any Montana municipal or state law 

regarding use of alcoholic beverages by minors; 

(b) habitually disobeys the reasonable and lawful 

demands of his parents, foster parents, physical custodian, 

or guardian or is ungovernable and beyond their control; 

(c) being subject to compulsory school attendance, is 
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habitually truant from school; or 

(d) has committed any of the acts of a delinquent 

youth but whom the youth court in its discretion chooses to 

regard as a youth in need of supervision. 

(14) ''Youth in need of care" means a youth as defined 

in 41-3-102. 

(15} "Custodian 11 means a person other than a parent or 

guardian to whom legal custody of the youth has been given 

but does not include a person who has only physical custody. 

(16) "Necessary parties" include the youth, his 

parents, guardian, custodian, or spouse. 

(17) 11 State youth correctional facility" means a 

residential facility for the rehabilitation of delinquent 

youth, such as Pine Hills school in Miles City, and Mountain 

View school in Helena. 

{18) "Shelter care 11 means the temporary substitute care 

of youth in physically unrestricting facilities. 

(19) "Detention .. means the temporary substitute care of 

youth in physically restricting facilities. 

(20) ''Restitution" means payments in cash to the victim 

or with services to the victim or the general community when 

these payments are made under the jurisdiction of a youth 

court proceeding. 

(21) "Substitute care" means full-time care of youth in 

a residential setting for the purpose of providing food, 
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shelter, security and safety, guidance, direction, and if 

necessary, treatment to youth who are removed from or 

without the care and supervision of their parents or 

guardian. Nothing in this definition is intended to include 

juvenile 

mental 

correctional facilities, 

health facilities and 

evaluation facilities, 

services, and aftercare 

programs operated by the department of institutions." 

Section 2. Section 41-5-202, MCA, is amended to read: 

''41-5-202. Disqualification of judges. The statutes of 

the state of Montana relating to disqualification of judges 

in e-t~il: £_r iminal proceedings shall apply to all proceedings 

under this chapter." 

Section 3. Section 41-5-206, MCA, is amended to read: 

"41-5-206. Transfer to criminal court. (1) After a 

petition has been filed alleging delinquency, the court may, 

upon motion of the county attorney, before hearing the 

petition on its merits, transfer the matter of prosecution 

to the district court if: 

{a) (i) the youth charged was 12 years of age or more 

at the time of the conduct alleged to be unlawful and the 

unlawful act would constitute sexual intercourse without 

consent as defined in 45~5-503, deliberate homicide as 

defined in 45-5-102, or mitigated deliberate homicide as 

defined in 45-5-103, or the attempt, as defined in 45-4-10), 

of either de1lberate or mitigated deliberate homicide if the 

-5- HB 470 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0470/03 

act had been committed by an adult; or 

{ii) the youth charged was 16 years of age or more at 

the time of the conduct alleged to be unlawful and the 

unlawful act is one or more of the following: 

(A) negligent homicide as defined in 45-5-104; 

(B) arson as defined in 45-6-103; 

(C) aggravated 

45-5-202; 

or felony assault as defined in 

(D) robbery as defined in 45-S-401; 

(E) burglary or aggravated burglary as defined in 

45-6-204; 

tPt--~extte~--inte~eott~s~--wfthottt-eonsent-as-defined-±~ 

45-5-593-;-

tGt{F) 

tHtJ.Ql 

45-8-335; 

aggravated kidnapping as defined in 45-5-303; 

possession of explosives as defined in 

tft~ criminal sale of dangerous drugs for-p~o£it as 

included in 45-9-101; 

tdtill attP.mpt as defined in 45-4-103 of any of the 

acts enumerated in subsections (l){a){ii){A) through 

{1)(a)(ii)tit~; 

(b) a hearing on whether the transfer should be made 

is held in conformity with the rules on a hearing on a 

peLition allegi[lg delinquency, except that the hearing w1ll 

be to the youth court without a jury; 
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(c) notice in writing of the time, place, and purpose 

of the hearing is given to the youth, his counsel, and his 

parents, guardian, or custodian at least 10 days before the 

hearing; and 

(d) the court finds upon the hearing of all relevant 

evidence that there are-rea~enabie-9re~nd~ ~robable cause 

to believe that: 

{i) the youth committed the delinquent act alleged; 

(ii) the seriousness of the offense and the protection 

of the community require treatment of the youth beyond that 

afforded by juvenile facilities; and 

{iii) the alleged offense was committed in an 

aggressive, violent, or premeditated manner. 

(2) In transferring the matter of prosecution to the 

district court, the court may also consider the following 

factors: 

(a) the sophistication and maturity of the youth, 

determined by consideration of his home, environmental 

situation, and emotional attitude and pattern of living; 

(b) the record and previous history of the youth, 

including previous contacts with the youth court, law 

enforcement agencies, youth courts in other jurisdictions, 

prior periods of probation, and prior commitments to 

juvenile institutions. However, lack of a prior juvenile 

history with youth courts will not of itself be grounds for 
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denying the transfer. 

tet--the-sever~ty-ef-the-ofEense; 

tdt--the--~rospeets--fer--adeqttate--~reteetien--ef--the 

pttblie-and-the-l~~eltheod-o£--reasonab%e--rehabilitatien--ef 

the-ye~th-by-the-~se-o£-proeedttresr-servieesr-a"d-£aeiiities 

ettrrently-ava~lable-to-the-yo~th-eo~rt• 

(3) The court shall grant the motion to transfer if 

the youth was 16 years old or older at the time of the 

conduct alleged to be unlawful and the unlawful act would 

constitute deliberate homicide as defined in 45-5-10~ 

mitigated deliberate homicide_as defined in 4~:5-103, or the 

attempt, as defined in 45-4-103, of either deli?erate or 

mitigated deliberate ~omicide if the act had been committed 

by an adul~. 

t3ti!l Upon transfer to district court, the judge 

shall make written findings of the reasons why the 

jurisdiction of the yout~ court was waived and the case 

transferred to district court. 

t4t~ The transfer terminates the jurisdiction of the 

youth court over the youth with respect to the acts alleged 

in the petition. No youth may be prosecuted in the district 

court for a criminal offense originally subject to the 

jurisdiction of the youth court unless the case has been 

transferred as provided 1n this section. 

t5t~ Upon order of the youth court transferring the 
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case to the district court, the county attorney shall file 

the information against the youth without unreasonable 

delay. 

t6t12l Any offense not enumerated in subsection (1) 

that arises during the commission of a crime enumerated in 

subsection (l) may be: 

(a) tried in youth court; 

(b) transferred to district court with an offense 

enumerated in subsection (1), upon motion of the county 

attorney and aeeeptane~-ey order of the d.istri:et ~~-t!_ court 

judge. 

tTtl!l If a youth is found guilty in district court of 

any of the offenses e~ttm~r8ted-±n-~ttb~e~t±o~-tlt-o£-tft~~ 

~ect±on transferred by the yout~ court and is sentenced to 

the state prison, his commitment shall be to the department 

of institutions which shall confine the youth in whatever 

institution it considers proper: however, no youth under 16 

years of age may be confined in the state prison.'' 

Section 4. Section 41-5-301, MCA, is amended to read: 

11 41-5-301. Preliminary investigation and disposition. 

{1) Whenever the court receives information from any agency 

or person, based upon reasonable grounds, that a youth is or 

appears to be a delinquent youth or a youth in need of 

supervision or, being subject to a cuurt order or consent 

order, has violated the terms thereof, the probation officer 
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shall make a preliminary inquiry into the matter. 

(2) The probation officer may: 

(a) require the presence of any person relevant to the 

inquiry; 

(b) request subpoenas from the judge to accomplish 

this purpose; 

(c} require investigation of the matter by any law 

enforcement agency or any other appropriate state or local 

agency. 

(3) If the probation officer determines that the facts 

indicate a youth in need of care, the matter shall be 

immediately referred to the department of social and 

r€habilitation services. 

(4) (a) The probation officer in the conduct of the 

preliminary inquiry shall: 

(i) advise the youth of the youth's rights under this 

chapter and the constitutions of the state 

the United States; 

{ii) determine whether the matter 

jurisdiction of the court; 

of Montana and 

is within the 

(iii} determine, if the youth is in d€tention or 

shelter care, whether such detention or shelter care should 

be continued based upon criteria set forth in 41-5-305. 

(b} Once relevant 

probation officer shall: 

informatiun 

-10~ 

is secured, the 
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(i) determine whether the interest of the public or 

the youth requires that further action be taken; 

(ii) terminate the inquiry upon the determination that 

no further action be taken; 

(iii) release the youth immediately 

determination that the filing of a petition 

·authorized. 

upon the 

is not 

( 5) The probation officer upon determininq that 

further action is required may: 

(a) provide counseling, refer the youth and his 

parents to another agency providing appropriate services, or 

take any other action or make any informal adjustment that 

does not involve pr~bation or detention; 

(b} provide for treatment or adjustment involving 

probation or other disposition authorized under 41-5-401 

through 41-5-403, provided such treatment or adjustment is 

voluntarily accepted by the youth's parents or guardian and 

the youth, and provided further that said matter is referred 

immediately to the county attorney for review and that the 

probation officer proceed no further unless authorized by 

the county attorney; 

(c) refer the matter to the county attorney for filing 

a petition charging the youth to be a delinquent youth or 

youth in need of supervision. 

a 

~- The county attorney may apply to the youth court 
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for permission to file a petition charging a youth to be a 

delinquent youth or a youth in need of supervision. The 

application must be supported by such evidence as the youth 

court may require. If it appears that there is probable 

cause to believe that the allegations of the petition are 

true, the youth court shall grant leave to file the 

petition. 

t6till A petition charging a youth held in detention 

must be filed within 5 working days from the date the youth 

was first deta±n~d taken into custody or the petition shall 

be dismissed and the youth released unless good cause is 

shown to further detain such youth. 

t~t~ If no petition is filed under this section, the 

complainant and victim, if any, shall be informed by the 

probation officer of the action and the reasons therefor and 

shall be advised of the right to submit the matter to the 

county attorney for review. The county attorney, upon 

receiving a request for review, shall consider the facts, 

consult with the probation officer, and make the final 

decision as to whether a petition shall or shall not be 

filed ... 

Section 5. Section 41-5-303, MCA, is amended to read: 

.. 41-5-303. Rights of youth upon apprehension 

questi~~~· When a youth is detained for in~~stigetion--or 

questioning upon a matter which could result in a petition 
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alleging that the youth ~e~ng-de~ained is either delinquent 

or in need of supervision, the following requirements must 

be met: 

(1} The youth shall be t~ediate~y--ana--effective~y 

~MMBB~A~EbY--ANB--EPPB€TiVEb¥ advised of his eon~~ittltional 

rig~ts-and-hi~--riqhts--~nder--this--ehftpter ri9ht--again~t 

5ei~-inerimination--and--h±~-r±ght-to-co~nse~ €9NSTITBTi~HAb 

Rf6H~S:ANB-HfS--Rt6H~S--HNBER--~HfS--eHAPTER RIGHT AGAINST 

SELF-INCRIMINATION AND HIS RIGHT TO COUNSEL. 

( 2) The youth may waive such rights under the 

following situations: 

(a) when the youth is Hnder-the-a9e-of-l~ i6 BNBBR-~HB 

AGE-6f-:_~~ ~ years of-age-or-ol~_er OF AGE OR OLDER, the 

parents--of THB--PAREH~S-6f the youth may make an effective 

waiver; 

(b) when the youth is over ~der eVER UNDE~ the age of 

rr r6 rr ~ years and the youth and h±~-paren~s a-pareftt--or 

gtlardia~ Hf5--PAR6N~S A PARENT OR GUARDIAN agree, they may 

make an effective waiver; aftd or AND 

(c) wh€n the youth is over tlftd~r 9VER UNDER the age of 

ii! Y6 1r 16 years and the youth and his parent~ ~!'t;::!'lt--or 

gtlard~an PAREN~~ PARENT OR GUARDIAN do not agree, the youth 

may make an effective waiver only with advice of counsel.'' 

Section 6. Section 41-5-304, MCA, is amended to read: 

"41-5-304. Pi:ngerpri:ftt~ Investigation, finge~prints, 
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and photographs. (1) T~t~e--46-~h~ll-~pply-te-~ll All law 

enfo4cement investigations 4elating to a-eompiaint--all~qi:n9 

a delinquent youth or youth in need of supervision7-exeept 

t"at~ must be conducted in accordance with this chapter and 

Title 46. 

tatlil no ~ youth may be fingerprinted or photographed 

for criminal identification purposes~ exe~pt-by-ord~r-of~~ne 

yotlth-eo~rt-;ud9e; 

{a) if arreste~ for conduct alleged to be unlawful 

that would be a felony if conuni_tted by an adult; 

(b) pursuan~ to a search warrant, ~t?rted _ b__y 

p_robable cause, issu_~~ by a judge, justice of the peace, or 

magistra~!:'_; or 

{c) upon the order of the youth court judge, after a 

petit!_~n alleging delinguen9 has been filed in which the 

unlawful __ ~ct alleged would constitute a __ (~lo_!!l' ___ ~e act 

had been comrni t ted by ~~ adu 1 t. 

tbt--~o-fi~9erpriftt-reeord~-or-photo~reph~-~ey-be-£iled 

wi:~"--the--federHl--h~re~~--of--i"v~~~i9ation~--the---Montana 

department-of-jn~t±ee,-or-any--other--than--the--ori9in~ting 

aqeney,--exeept--Eor-~endi:n9-the-fin9erprints-or-p"oto9rep"s 

to-·any-1::ew-el'\ foreeme n t -ageney- for -eompa r i- ~on-pt:trpo~e~- ±n-th~ 

ori9inal-±nve~ti-get+ono 

trtlll Fingerprint records and photographs sha~l--be 

r~tai:ned--by--the--oriqinating--ageney--only-~ntii-the-yo~th 
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re8ehee-ehe-age-o£-ma;ority--~nre~e--the--jtt~ge--orders--the 

~eeords-de~~reyed-et-an-earrier-dateo-Any-s~eh-reeord may be 

used by the originating agency for comparison and 

identification purposes in any other investigation en%y-when 

prohe~re-canse-is-estabiished-eerore-the-yo~th--eoHrt--;Hdge 

that-the-yo~th-is-a-prineipa%-sttspeet." 

Section 7. Section 41-5-305, MCA, is amended to read: 

11 41-5-305. Detention and shelter care of youth. { 1) A 

youth taken into custody may not be detained in a jail or 

other facility for detention purposes unless~ 

~ he has allegedly committed an act which if 

committed by an adult would constitute a criminal offense, 

and~ 

tet the alleged aet offense is one of--~"e--£oiiowing~ 

specified in 41-5-206; 

t±t--crimin~i-"om±eide-~~-defined-in-45-5-t9i; 

t±±t-arson-as-defined-±n-45-6-±93; 

tii±t-aggra¥ated---or--£eiony--e~~a~it--a~--defined--in 

•s-s-r&r7 

t±vt-robbery-as-defined-±n-45-5-481; 

tvt--burgiary-or--aggravated--burgiary--as--defined--±n 

45-6-r&47 

tv±t-sexttai--intereonrse--w±~hone-eonsent-as-defined-±n 

45-5-5837 

tv±it-aggravated-kidnapping-as-defined-±n-45-5-393; 
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tv±±±t-~ossession-o£-expiosives-a~-defifted-in-45-8-335; 

t±xt-eriminat-sale-o£-dangeroas--dr~~s--£or--profi~--as 

inclnded-±n-45-9-tet;-or 

txt--attemp~--a~-defined-±n-45-4-%93-of-any-o£-the-aees 

enttmerated-±n-snbsections-tittatt±t-throttgh-tlttatt±xt; 

(b) he has escaped from a correctional or detention 

facility; 

(c) he has violated a valid court order or an 

aftercare agreement: or 

(d) his detention is ~equired to protect persons or 

property; 

(e) he has pending court or adm~nistrative action or 

is awaiting a transfer to another jurisdi~tion and may 

abscond or be remo~ed from the juris~iction of the court1 

(f) there are not adequate assurances that he will 

~ for court when required; or 

tdtl9l he meets the additional criteria for detention 

established by the youth court in th~judicial district that 

has current jurisdiction over him. 

(2) A youth taken into custody may not be sheltered 

prior to the hearing on the petition except when: 

(a) the youth and his family need shelter care to 

address their problematic situation when it is not possible 

for the youth to remain at home; 

(b) the youth needs to be protected from physical or 
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emotional harm; 

(c) the youth needs to be deterred or prevented from 

immediate repetition of his troubling behavior; 

(d) shelter care is necessary to assess the youth and 

his environment; 

{e) shelter care is necessary to provide adequate time 

for case planning and disposition; or 

(f) shelter care is necessary to intervene in a crisis 

situation and provide intensive services or attention that 

might alleviate the problem and reunite the family.~ 

Section 8. Section 41-5-402, MCA, is amended to read: 

"41-5-402. Communications privileged. An incriminating 

statement relating to any act or omission constituting 

delinquency or need of supervision made by the participant 

to the person giving counsel or advice in the discussions or 

conferences incident thereto may not be used against the 

declarant in any proceeding under this chapter, nor may the 

incriminating statement be admissible in any criminal 

proceeding against the declarant. This section does not 

~pply to the use of voluntary and reliable statements that 

are offered for impeachment purposes. '1 

Section 9. Section 41-5-502, MCA, is amended to read: 

"41-5-502. Summons. (1) After a petition has been 

filed, summons shall be served directly to: 

(a) the youth; 
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(b) his parent or parents having actual custody of the 

youth or his guardian or custodian, as the case may be; and 

(c) such other persons as the court may direct. 

(2) The summons shall: 

(a) require the parties to whom directed to appear 

personally before the court at the time fixed by the summons 

to answer the allegations of the petition; 

(b) advise the parties of their right to counsel under 

the Montana Youth Court Act; and 

{c) have attached to it a copy of the petition. 

(3) The court may endorse upon the summons an order 

directing the person or persons having the physical custody 

or control o£ the youth to bring the youth to the hearing. 

{4) If it appears trom-any-~w~rn-~tat~m~nt-pre~ented 

to the court that the youth needs to be placed in detention 

or shelter care, the judge may endorse on the summons an 

order directing the officer serving the summons to at once 

take the youth into custody and to take him to the place of 

detention or shelter care designated by the court, subject 

to the rights of the youth and parent or person having 

custody of the youth as set forth in the provisions of the 

Montana Youth Court Act relating to detention and shelter 

care criteria and postdetention proceedings. 

(5) If any youth is in shelter care or detained under 

any provision of this chapter pending an adjudication, the 
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court, upon petition of the youth, his parents or guardian, 

or his counsel, shall, as soon as practicable, conduct a 

hearing in order to determine whether the circumstances of 

the case require such detention or shelter care and the form 

the detention or shelter care should take. All mentioned 

parties shall be notified of such petition process at the 

time of initial detention or shelter care. 

(6) The youth court judge may also admit the youth to 

bail in accordance with Title 46, chapter 9." 

Section 10. Section 41-5-522, MCA, is amended to read: 

"41-5-522. Dispositional hearing. (1) As soon as 

practicable after a youth is found to be a delinquent youth 

or a youth in need of supervision, the court shall conduct a 

dispositional hearing. The dispositional hearing may involve 

a determination of financial liability as provided in 

41-3-1123 and 41-3-1124. 

(2} Before conducting the dispositional hearing, the 

court shall direct that a social summary or predisposition 

report be made in writing by a probation officer concerning 

the youth, his family, his environment, and other matters 

relevant to the need for care or rehabilitation or 

disposition of the case. The youth court may have the youth 

examined, and the results of the examination shall be made 

available to the court as part of the social summary or 

predisposition report. The court may order the examination 
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of a parent or guardian wfto--g~Yes--his--eoft~eftt--aftd whose 

ability to care for or supervise a youth is at issue before 

the court. The results of such examination shall be included 

in the social summary or predisposition report. The youth, 

his parents, guardian, or counsel shall have the right to 

subpoena all persons who have prepared any portion of the 

social summary or predisposition report and shall have the 

right to cross-examine said parties at the dispositional 

hearing. 

(3) Defense counsel shall be furnished with a copy of 

the social summary or predisposition report and 

psychological report prior to the dispositional hearing. 

(4) The dispositional hearing shall be conducted in 

the manner set forth in subsections (3}, (4), and (5} of 

41-5-521. The court shall hear all evidence relevant to a 

proper disposition of the case best serving the interests of 

the youth and the public. Such evidence shall include, but 

not be limited to, the social summary and predisposition 

report provided for in subsection {2) of this section. 

(5) If the court finds that it is in the best interest 

of the youth, the youth, his parents, or guardian may be 

temporarily excluded from the hearing during the taking of 

evidence on the issues of need for treatment and 

rehabilitation. 

(6) In determining whether restitution, as authorized 
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by 41-5-523t~tt£t, is appropriate in a particular case, the 

following factors may be considered in addition to any other 

evidence: 

(a) age of the youth; 

(b) ability of the youth to pay; 

(c) ability of the parents or legal guardian to pay: 

{d) amount of damage to the victim; and 

(e) legal remedies of the victim, however the ability 

of the victim or his insurer to stand any loss may not be 

considered in any case." 

Section 11. Section 41-5-523, MCA, is amended to read: 

"41-5-523. Disposition of delinquent youth and youth 

in need of super~ision. (1) If a youth is found to be 

delinquent or in need of supervision, the youth court may 

enter its judgment making the following disposition: 

(a) place the youth on probation; 

(b) place the youth for substitute care into a youth 

care facility as defined in 41-3-1102 or a home approved by 

the court; 

(c) place the youth in a private agency responsible 

for the care and rehabilitation of such a youth; 

(d) transfer legal custody to the department of 

institutions; provided, however, that in the case of a youth 

in need of supervision, such transfer of custody does not 

authorize the department of institutions to place the youth 
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in a state youth correctional facility and such custody may 

a not continue for a period of more than 6 months without 

subsequent court order after notice and hearing; 

tet--stteh-E~rther-eare-afta-tre8tment-or-eva~~fttion-that 

the-eo~rt-eon~iders-bene£±e±a~-to-the-yottth;-or 

tfti~ order restitution by the youthT or his parents; 

(f) impose a fine as authorized by law if the 

violation alleged would constitute a criminal offense if 

committed by an adult; 

~ require th~ performance of community service; 

1!U_ require the youth, his_p_~rents, his guardians, or 

the oersons hav~_l]9_ legal custody of the youth to receive 

counseling services; 

..l.!..L_ require the medical and psycho_lt:?.gi_c:'_~ __ evalu~!:i_g__!! 

of the youth, his par~~ts, his guardians, or the persons 

having legal custody of the youth; 

ill_~~-~-~-~ the parents, guardians, or other persons 

havi__r:!_g_ __ legal custody of the ~th to furnish such s~rvicf-'s 

as the court may designate; or 

1_1<l___such further care, treatment, evaluation, or 

relief that the court considers beneficial to _t~~_y__~~~!!_~and 

the community. 

(2) At any time after the youth has been taken into 

custody, the court may, with the consent of the youth in the 

manner provided in 41-5~303 for consent by a youth to waiver 
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of his constitutional rights or after the youth has been 

adjudicated delinquent or in need of supervision, order the 

youth to be evaluated by the department of institutions for 

a period not to exceed 45 days of evaluation at a reception 

and evaluation center for youths. 

{3j No evaluation of a youth may be performed at the 

Montana state hospital unless such youth is transferred to 

the district court under 41-5-206. 

(4) If the court finds that placement in a youth care 

facility other than a youth group home or youth foster home 

is necessary and in the best interests of the youth and the 

community, the court shall determine if the youth can 

receive appropriate treatment in a youth care facility 

located in Montana as follows: 

(a) If the court finds the youth can receive 

appropriate treatment in a youth care facility located in 

Montana that will accept the youth, the court may not place 

the youth in a youth 

state unless an 

care facility located 

out-of-state facility 

appropriate treatment that: 

outside this 

can provide 

(i) can be obtained at a cost less than that offered 

by any available facility in this state; and 

(ii} is available in closer proximity to the youth 1 s 

place of residence than any facility located in this state. 

(b) When the department of social and rehabilitation 
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services is ordered to pay the costs of caring for the child 

in a youth care facility other than a youth foster home or 

youth group home, the court shall provide the department at 

least 5 days' written notice and opportunity to be heard 

before ordering the placement of the youth. 

(5) No youth may be committed or transferred to a 

penal institution or other facility used for the execution 

of sentence of adult persons convicted of crimes. 

(6) Any order of the court may be modified at any 

time. In the case of a youth committed to the department of 

institutions, an order pertaining to the youth may be 

modified only upon notice to the department and subsequent 

hearing. 

(7} Whenever the court vests legal custody in an 

agency, institution, or department, it must transmit with 

the dispositional judgment copies of a medical report and 

such other clinical, predisposition, or other reports and 

information pertinent 

youth. 

to the care and treatment of the 

(8) The order of commitment to the department of 

institutions shall read as follows: 

ORDER OF COMMITMENT 

State of Montana 

ss. 

County of •••••• 
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In the district court for the .... Judicial District. 

On the •.•• day of .... , 19 •• , ..•• , a minor of this 

county, ...• years of age, was brought before me charged 

with ...... Upon due proof I find that . . . . is a suitable 

person to be committed to the department of institutions. 

It is ordered that •... be committed to the department 

of institutions until .•... 

The names, addresses, and occupations of the parents 

are: 

Name Address Occupation 

The names and addresses of their nearest relatives are: 

Witness my hand this .... day of .•.• , A.D. 19 ••• 

Judge'' 

Section 12. Section 41-5-601, MCA, is amended to read: 

"41-5-601. Pt>bheity Confidentiality. (1) No r>t>bhc:Hy 

~nformation shall be given to-th~-ide~ti~y-of-an-arr~sted 

concerning a youth or to any matter or proceeding in the 

youth court involving a youth proceeded against as, or found 

to be, a Oei~nqtlent-yotttk-o~ youth in need of supervision 

exe~pt-a~-provided-in-stlbseetio~-t~~-
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(2) When a petition is filed under 41-5-501, publicity 

may not be withheld as-~e--~he--identity--or regarding any 

youth formally charged with or proceeded against as or found 

to be a delinquent youth as a result of the commission of 

any offense that would be punishable as a felony if the 

youth were an adult. All court proceedings must be open to 

the ~blic with the exception of the transfer hearing 

specified in 41-5-206 if the youth court finds that a 

failure to close the hearing would jeopardize the right of 

the youth to a fair trial. 

~n all cases the victim is entitled to all 

information concerning the identity and disposition of the 

youth." 

Seetion-l3o--Seetion-4l-S-6e~,-M€A,-±~-amended-to-reaa, 

u4f-5-6e2~--oaw---enforeement---reeo~a~.---ttt--No--law 

enforeement--reeorde--eoneernin9--a--yotlth,--exeept--t~aff~e 

t' ecord~ 77 --BX€BP'P-_-~RAPPT€- -RE€9R9S, may-- be -open --to-ptlbl i-e 

-tnepeetion-ot>- the± r-eon tent~-di~eiosl!!!'d-to-1:he -- pu bi i-e-- tl nie~~ 

the--reeorde--are--direetly--related--~o-an-offenee-to-wh±eh 

p~blieity-m~st-be-allowed-~nder-etlbeeetton-tZt--of--4!-5-69~ 

or ~nie~~-±~~peeti-on-i~-ordered-by-the-eonrto 

tit--£nspee~ion-of-law-enforeement-reeorde-coneerning-a 

yonthr-which-reeorde-are-no~-open-to-ptlbiie-inepeet±on-tlnder 

etlbeeet±on--ttt,--±s--perm±tted--~~tor-to-~he-eeaiin~-of-the 

reeorde-by--:-
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tat--a-yetlth-eottrt-heving-~he-yotl~h-etlrre~t%y-be£ore-~t 

in-any-proeeed~ng; 

tbt--the-o££ieers-o£-ageneies-having-±ega~--eastody--o£ 

the--yo~th--and--those-responsibie-for-h±s-sttpervision-a£ter 

release; 

tet--any-other-person,-by-order-of-the-eo~rt7-having--a 

%eg±timate--~nterest--in--the-ease-or-~n-the-wor~-oE-the-%aw 

enforeement-aqeney; 

tdt--~aw--en£oreement---o££ieers---o£---Montana7---when 

neeessary-£or-the-diseharge-o£-their-immed±ate-dttties; 

tet--a--distriet--eottrt-in-wh±eh-the-yottth-±s-eonvieted 

of-a-erimina%-offense,-for--the--pttrpose--of--a--presentenee 

investigation; 

tft--the-eoHnty-ottor"ey;-or 

tgt--th~-you~h,-hi~-pare"t,-gH~~dian,-or-eOHftSei•u 

Section 13. Section 41-5-603, MCA, is amended to read: 

n41-S-603. Youth court records. (l) Youth court 

records, including social, medical, and psychological 

records, reports of preliminary inquiries, predispositional 

studies, and supervision records of probationers, are open 

to inspection prior to the sealin9 of the records only to 

the following: 

(a) 

(b) 

the youth court and its professional staff; 

representatives of any agency providing 

supervision and having legal custody of a youth; 
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(c) any other person, by order of the court, having a 

legitimate interest in the case or in the work of the court; 

(d) any court and its probation and other professional 

staff or the attorney for a convicted party who had been a 

party to proceedings in the youth court when considering the 

sentence to be imposed upon such party; 

(e) the county attorney; 

(f) the youth who is the subject of the report or 

record, after he has been emancipated or reaches the age of 

majority. 

(2) All or any part of records information secured 

f~om records listed in subsection (1) of this section, when 

presented to and used by the court in a proceeding under 

this chapter, shall also be made available to the counsel 

for the parties to the proceedings. 

(3} Al±---o~~er---eottr~---reeord37 --tftelttd~ng--doe~e~, 

pe~i~ie"~ Petitions, motions, and other paper~ £!~adings 

filed in a case, tran~eri~t3--o£--te~timonyy includ~ 

findings, verdicts, orders, and decrees, shall be open to 

public inspection by--tho~e-persons-a"d-ageneies-±~sted-i" 

sttbseet±o"-t%t-of--~hi~--seetien--end--the--parties--to--the 

proeeedings--and--the±r--cottnser only when related to an 

offense for which access must be allowed under 41-5-601. 

(4) All information obtained in discharge of an 

official duty by any officer or other employee of the youth 
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court shall be privileged and shall not be disclosed to 

anyone other than the judge and others entitled under this 

chapter to receive such information, unless 

ordered by the judge. 

otherwise 

(5) After youth court records, reports of preliminary 

inquiries, predispositional studies, and supervision records 

of probationers are sealed, they are not open to inspection 

except, upon order of the youth court, for good cause to: 

(a) those persons and agencies listed in subsection 

(1); and 

(b) adult probation professional staff preparing a 

presentence report on a youth who has reached the age of 

majority." 

Section 14. Section 41-5-604, MCA, is amended to read: 

"41-5-604. Disposition of records. (1) All youth court 

£indift~e,-order~,-;ttdgm~~t~,-and-th~-i~9a±-and-~oe~al--file~ 

and records o£--the--eottrt,--proba~ion--serviee~, and law 

enforcement a~eneie~ records except fi~gerprints and 

photographs pertaining to a youth coming under this chapter 

shall be physically sealed when the youth reaches the age of 

18 years. 

(2) In those cases in which jurisdiction of the court 

or any agency is extended beyond the youth's 18th birthday, 

the above records and files shall be physically sealed upon 

termination of the extended jurisdiction. 
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( 3) Upon the physical sealing of the records 

pertaining to a youth pursuant to this section, any agency 

or department that has in its possession copies of the 

records so sealed shall also seal or destroy such copies of 

records. Anyone violating the provisions of this subsection 

shall be subject to contempt of court. 

(4} Nothing herein contained shall prohibit the 

destruction of such records with the consent of the youth 

court judge or county attorney after 10 years from the date 

of sealing. The-reeerde-of-yottthe-whe-were-i8-year~-old-er 

older-on-dttly-l,-1914,-mey-be-deetroyed-w~~ft-~h~-eo~eent--of 

the-yottth-eottrt-jttd~e-er-eottnty-a~~or~eyo 

(5) Tfti~ The requirements for sealed records in this 

section shall not apply to youth traffic records or to 

records directly related to an offense to which pttbl±eity 

~must be allowed under eub!leet:i:on-t~t-o£ 41-5-601. 11 

NEW SECTION. Section 15. Youth court -------- hearings 

priority. All hearings and other court appearances required 

under Title 41, chapter 5, must be given priority by the 

court and must be scheduled to be heard as expeditiously as 

possible. 

NEW SECTION. Section 16. Repealer. Section 41-5-516, 

MCA, is repealed. 

NEW SECTION. Section 17. Codification ------ instruction. 

Section 16 15 is intended to be codified as an integral part 
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1 of Title 41, chapter 5, and the provisions of Title 41, 

2 chapter 5, apply to section %6 !5. 

-End-
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4. Page 13, line 11. 
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7. Page 
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B. Page 13, line 15. 
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Insert: "a parent or guardian" 

9. Page 
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13, line 
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10. Page 13, line 18. 
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11. Page 13, line 19. 
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