HCUSE BILL NO. 442

INTRODUCED BY MERCER, MANUEL

IN THE HQUSE

JANUARY 24, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.
FEBRUARY 13, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 14, 1987 PRINTING REPORT.
FEBRUARY 16, 1987 SECOND READING, DO PASS,
FEBRUARY 17, 1987 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 65; NOES, 33.

TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 19, 1987 INTRODUCED AND REFERRED TC COMMITTEE
CN JUDICIARY.

MARCH 26, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 30, 1987 SECOND READING, CONCURRED IN.

ON MOTION, RULES SUSPENDED TO PLACE
BILL ON THIRD READING THIS DAY.

THIRD READING, CONCURRED IN.
AYES, 50; NOES, 0.

RETURNED TO HOUSE WITH AMENDMENTS.



APRIL 7,

APRIL 9,

APRIL 16,

APRIL 20,

APRIL 20,

APRIL 21,

1987

1987

1287

1987

1987

1987

IN

IN

IN

IN

IN

THE HOUSE
RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS NOT
CONCURRED 1IN.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

THE SENATE

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

THE HOUSE
FREE CONFERENCE COMMITTEE REPORTED.
THE SENATE

FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THE HOUSE

SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED,

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

SENT TO ENROLLING.
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BILL NO.

INTRODUCED BY 555

4

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TQ PUNITIVE DAMAGES; LIMITING THE RIGHT TO
RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE
DAMAGES IN CONTRACT-RELATED CASES: PROHIBITING INSURANCE
COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND
27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AND AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-220, MCA, is amended to read:
"27-1-220. Purpose----—-- factuml--basia-fFor-punttive-or

exempiary-damages Punitive damages -- when allowed. ®he

purpose—-of--23-1-22%--ta--to--deter--claims-for-punttive-or
exempiary-damages-that-are-net-ctearty-based-in-facty-and-to
that-end;-the-tegistature-—intends-for-27-1-22i-to-be-asad-+tn
combination-with-earty-and-ready-apptication-and-granting-of
motions-for-semmary—judgment -pursuant--to--Rute--56--sf--the
Montana—-Rulea--pf-Eivii-FProcedure-where-such-claima-are-not
based-in-fact;—and-the-appiication-of-the-sanctions-previded
for-in-Rule-}i-of--the--Montana--Ruieg--af--Eivii--Procedure
against--those--parties-—-reapansibie-for-making-sueh-etaimas

(1) Except as otherwise expressly provided by statute, a
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judge or jury may award, in addition to compensatory

damages, punitive damages for the sake of example and for

the purpose of punishing a defendant.

(2) Unless otherwise expressly provided by statute,

punitive damages may not be recovered in any action arising

from:

{a) contract;

{(b) breach of contract;

{c) breach of any express or implied covenant included

within or arising out of a contract; or

(d) a tort that is interrelated with and dependent

upon a c¢laim for breach of contract.”

Section 2. Section 27-1-221, MCA, is amended to read:
“27-1-221. When--exemptary Punitive damages aliowed ——

liability -- proof -- award. (1) Subject to subsection (2)7

in-any-actisn-for-a-breach-ef-an-asbiigarion-nat-arising-from

contreet and the provisions of 27-1-220, reascnable punitive

damages may be awarded where the defendant has been guilty

of oppreasient actual fraudy or actual malicey--actuatr--ar
preaumed;——the——Jjuryr-tn-addition-to-the-actuat-damagesr-may
give-damages-for-the-sake-of-exampie-and-by-way-of-punishing
the-defeandant.

{2) A defendant is gquilty of actual malice if he

knowingly caused injury to the plaintiff.

{3) A defendant is guilty of actual fraud if he:

INTRODUCED BILL
HEB 4/
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(a) makes a representation with knowledge of its

falsity; or

{b) conceals a material fact with the purpose of

depriving the plaintiff of property or 1legal rights or

otherwise causing injury.

{4) Actual fraud exists only where the plaintiff has a

right to rely upon the representation of the defendant and

suffers injury as _a result of such reliance. The contract

definitions of fraud expressed in Title 28, chapter 2, do

not apply to proof of actual Ffraud under this sectian,

€2¥(5) The--jury--may--not-award-exempiary-or-punitive
damages-uniess-the-piaintiff-has-proved-ail All elements of
the claim for exempitary-or punitive damages must be proved
by clear and convincing evidence. Clear and convincing
evidence means evidence in which there is no seriocus or
substantial doubt about the correctness of the conclusions
drawn from the evidence. It is more than a preponderance of
evidence, but less than beyond a reasonable doubt.

t3y--Presumed-matice-existas-when-a-persan-has-knowiedge
of -—faets;--intentionatiy--avoids——learning--of—-Eacta;——-ar
reckieasty--disregarda--£faectsr-~knowtedge—-af--which--may-be
proven-by-direct-or-circumstantial-evidence;-which-creates-a
high-deqree—-of-risk-of-harm-to-the-subhstantiali-intereata——of
anothery-—--and---either--det+beratety--preceeds--to—-act--in

eonscious-disregard-of--or--indifference--to--that--riask--or
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reckiessly---proceeds—--in---unreasonabte~-disregard--of--or
indtfference-to~-that-risk~
t4)--Phe-pitaintiff-may-not-presents-with-respect-to-the
rssue-of-exempiary-or-punitive-damagear-any-evidenee-to-—-ehe
jury--regarding-—the--defendantis--financial--affairs-or-net
worth-untess-the- judge—firat-ruites;-oueside-the-presence--of
the-~4uryr--that--the--piaintiff-has-presented-a-prima-facte
ciaim—-for-exempiary-or-paattive-damagess
t5}--A--defendant--ts--guitty--of--oppreaston—--itf--—-he
intentionaliy-cavses-cruei-and-unjust-hardship-bys
tat--misnse—-or-abuse~of-authority-or-power;—or
tb}--taking--advantage-of-seme-weaknessy-disabititysor
misfortone-af-another-persons
t61-—-tay-tn-cases-of-aetuat-fraud-or-actuai-matices-the
jury-may-award-reasonable-punttive-damages-after-considering
the-circumatances—ocf-the-case~
thby--fn-atl-sther-~eases--where--punitive--damages—-are
awarded;--punitive--damages-may-be-in-an—amount-up-to-but-ne
greater—than-5255;000-or-1%-of--the--defendantis-—-net--warths
whichever-is-greaters
t74--in--cases--where-—punitive-damages-may-be-awarded;
the-jury~shati-net-be-instruetedy-informedr--or--advised--in
any--manner-as—ts-the-limitations-on-the-amount-of-exempiary
or~punitive-damages-as-ser—forth-in-subsection-{64{by=

(6) Liability for punitive damages must be determined

—4-
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by the trier of fact, whether judge or jury.

{7) (a) If the trier of fact returns a verdict or

finding of 1liability for punitive damages, the amount

thereof must be determined exclusively by the judge and

judgment entered within a reascnable time.

(b) When an award of punitive damages is made, the

judge shall clearly state his reasons for making the award

in Findings of fact and conclusions of law, demonstrating

consideration of each of the following matters:

(i} the nature and reprehensibility of the defendant's

wrongdoing;

(ii) the extent of the defendant's wrongdoing;

(iii) the intent of the defendant in committing the

wrong;
(iv) the profitability of the defendant's wrongdoing,

if applicable;

(v) the amount of actual damages awarded by the jury;

(vi) the defendant's net worth;

(vii) previous awards of punitive or exemplary damages

against the defendant based upon the same wrongful act;

(viii) potential or prior criminal sanctions against

the defendant based upon _the same wrongful act; and

{ix) any other circumstances which may operate to

reduce, without wholly defeating, punitive damages.

(8) Evidence regarding the defendant's financial

-5-
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affairs, financial condition, and net worth may not be

admissible in & trial toc determine whether a defendant is

liable for punitive damages, except that evidence of the

defendant's net worth must be considered by the judge in

determining the amount of punitive damages to be awarded in

those cases where 1liability for such an award has been

determined. "™

NEW SECTION. Section 3. Insurance coverage of
punitive damages void. It is a violation of public policy to
insure against an award of punitive damages, and any
insurance policy provision which purports to insure against
any loss from liability for punitive damages is void.

NEW SECTION. Section 4. Ccdification instruction.
Section 3 is intended to be ccdified as an integral part of
Title 28, chapter 2, part 7, and the provisions of Title 28,
chapter 2, part 7, apply to section 3.

NEW SECTION. Section 5. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 6. Applicability. (1) Except as

provided in subsection (2), this act applies to any

proceeding in which trial is commenced after the effective

-6~
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date of this act.

{2) Section 3 applies to policies of insurance issued
after the effective date of this act.

NEW SECTION. Section 7. Effective date. This act is
effective on passage and approval.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 442

INTRODUCED BY MERCER, MANUEL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO
RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE
DAMAGES IN CONTRACT-RELATED CASES; PROHIBITING INSURANCE
COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND
27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AND-AN
EMMEBIATE-EPFECPIVE-DATE."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Section 27-1-220, MCA, is amended to read:
"27-1-220. Purpose-—---- factuni--basis-foar-punitive-ar

exempiary-damages Punitive damages -- when allowed. The

purpose--—pf--77-1-22i--ts--¢o~-deter--ctaims-for-punitive-or
exempiary-damages-that-are-neot-cleariy-based-in-factr-and-ts
that-end;-the-tegistature-intends-for-27-1-22%-to-bea—used-in
combinatien-with~eariy-and-ready-apptication-and-granting-of
motions-for-summary-judgment-pursuant--to--Rute-—-S6-——af-—the
Montana--Ruies--of-Eivii-Preacedure-where-such-claima-are-net
based-in-fact;-and-the-apptication-of-the-sanctiona-provided
for-in-Rule-1i-sf--the--Montana--Ruites—-ef-—Eivil--Precedure
agatnst--those--pereias--responsibie-for-making-such-ctaims-

(1) Except as otherwise expressly provided by statute, a
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judge or jury may award, in addition to compensatory

damages, punitive damages for the sake of example and for

the purpose of punishing a defendant.

{2) (A) Unless otherwise expressly provided by

statute, punitive damages may not be recovered in any action

arising from:
ta¥(I) contract;

tb¥(II) breach of contract;

+e¥(II1) breach of any express or implied covenant

included within or arising out of a contract; or

{8 (IV) a-—tore-that—is—interretated-with-and-dependent

upon-a-ciaim-for-breach-of-ceonktracts TORTIOUS VIOLATION OF

ANY EXPRESS OR IMPLIED COVENANT IKCLUDED WITHIN OR ARISING

DOUT OF A CONTRACT.

(B) SUBSECTION (2)(A) DOES NOT PROHIBIT RECOVERY OF

PUNITIVE DAMAGES TN A PRODUCTS LIABILITY ACTION OR AN ACTION

ARISING UNDER 33-18-201."

Section 2. Section 27-1-221, MCA, is amended to read:
"27-1-221. When-exempiary Punitive damages attowed --

liability -- proof -- award. (1) Subject to subsection (2}+

tn-any-action-for-a-breach-ef-an-obtigation-not-arising-frem

conttact and the provisions of 27-1-220, reasonable punitive

damages may be awarded where the defendant has been guilty

of oppressiany actual fraud;y; or actual malicey-actonat-er

presumed;-the-jury;-in-addttion—to-the-actuai--damagesr--may

-2- HB 442

SECOND READING



10
11
12
13
14
15
16
17
18
ig
20
21
22
23
24

25

HB 0442/02

give-damages-for-the-sake-of-exampie-and-by-way-ef-punishing
the-defendant.

(2) A defendant is quilty of actual malice if he:

{(A) knowingly caused injury to the plaintiffs; OR

(B) HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE

PLAINTIFF AND:

(I) DELIBERATELY PROCEEDS TO ACT 1IN CONSCIQUS CR

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TO

THE PLAINTIFF; OR

{TT) DELIBERATELY PROCEEDS TO ACT WITH INDIFFERENCE TQ

THE HIGH PROBABILITY OF INJURY TQ THE PLAINTIFF.

(3) POR PURPOSES OF SUBSECTION (2){A), A PERSON ACTS

KNOWINGLY IF HE 1S AWARE THAT IT IS HIGHLY PROBABLE THAT

INJURY WILL BE CAUSED BY HIS CONDUCT.

£33(4) A defendant is guilty of actual fraud if he:

(a}) makes a representation with knowledge of its

falsity: or

{b) conceals a material Ffact with the purpose of

depriving the plaintiff of property or legal rights or

ctherwise causing injury.

£43¥(5) Actual fraud exists only where the plaintiff

has a right to rely upon the representation of the defendant

and suffers injury as a result of such reliance. The

contract definitions of fraud expressed in Title 28, chapter
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2, do not apply to proof of actual fraud under this gection.

+2¥15316) The-jury-may-not-award-exempitary-er-punitive
damages-uniess-the-ptatntrff-has-preved-ait All elements of
the claim for exemptary-sr punitive damages must be proved
by clear and convincing evidence. Clear and convincing
evidence means evidence in which there is no serious or
substantial doubt about the correctness of the conclusions
drawn from the evidence. It is more than a preponderance of
evidence, but less than bgyond a reasonable doubt.

£33--Presumed-malice-exists-when-a-person-has-knowiedge
of--factsy;--intentionally--aveids-—-iearning--of-—facetsy---ar
reckiessly-—-disregards-—-faeear——knowtedge—-of--which--may-be
proven-by-direck-sr-circumstantizi-svidencer-which-creates-a
high-degree—of-risk-cf-harm-to-the-substantial-interests--of
anotherr---and---either--detiberatery-——proceeds--to—-act--in
consciona-disragard-sf-——-or--indifference--to--that-~risk--or
reckiessiy-—-proceeds-—-in——-unreasonabte--disregard--of--or
indtffaranca—te-that-risks

{4Y--FThe-praintiff-may-not-presenty-with-reapect-to-the
issue-of-exemplary-sr-punitive-damagesa;-any-evidence-to--the
jury--regarding--the--defendantis--financiai--affairs-or-net
warth-tunless-the-judge-first—rultear-ontside-the-presence--of
the--jury;--that-—the--piaintiff-has-presanrad-a-prima-facie
ctaim~for-exempiary-or-punitive-damagess

+54—-A--defendant--is--guitey-—~of--oppression--—if---he

-4- HB 4472
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intentronariy-caunaes-cruet-and-unijust-hardship-bys
tay-—misuse-or-abuse-sf-antharity-or-powers-or
fbf-—eaking——advuntage—af—seme—veaknessr—diaabi}ityT—ef
misEortnne;af—anothee—person:
t6¥-—tay-in-cases-of-actuai-frapnd-or-actuatr-matice;-the
jury-may-award-reassnabte-punitive-damages-asfter-coansidering
the-circumstances-of-the-casexs
thy——in-airi-other--cases--where--punierve--damages——-are
avarded;-—punteive——damages-may-he-in-an-amount-up-te-but-ns
qteater-than-5257000-or-t%-of--the--defendant!s—-net--worthy
whichever—-is—qreaters
{t#}--in--cases—-where—-punitive-damages-may-be-awardedy
the-jnry-shali-net-be-instructedy;-informed;--or--advised--in
any--manner—-as—to-the-rimitations-on-the-amount-of-exemptary
sr-punitive-damages-as-set-forth-in-snbsectien—(6y{tby~r

t63(7) Liability for punitive damages must be

determined by the trier of fact, whether judge or jury.

¢33¥(8) (a) If the trier of fact returns a verdict or

finding of 1liability for punitive damages, the amount

thereof must be determined exclusively by the judge and

judgment entered within a reasonable time.

(b) When an award of punitive damages is made, the

judge shall clearly state his reasons for making the award

in findings of fact and conclusions of law, demonstrating

consideration of each of the following matters:

e HB 442
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{i) the nature and reprehensibility of the defendant's

wrongdoing;

{ii) the extent of the defendant's wrongdoing;

(iii) the intent of +the defendant in committing the

wrong;
(iv) the profitability cf the defendant's wrongdoing,
if applicable;

(v} the amount of actual damages awarded by the jury;

(vi}) the defendant's net worth;

{vii) previous awards of punitive or exemplary damages

against the defendant based Cpon the same wrongful ackt;

{viii) potential or prior eriminal sanctions against

the defendant based upon the same wrongful act; and

{ix) any other circumstances which may operate to

INCREASE OR reduce, without wholly defeating, punitive

damages.

t83)(9) Evidence regarding the defendant's financial

affairs, financial condition, and net worth may not be

admissible in a trial to determine whether a_ defendant is

liable for punitive damages, except that evidence of the

defendant's net worth must be considered by the judge in

determining the amount of punitive damages to be awarded in

those cases where iiabiiity for such an award has been

determined.”

NEW SECTION. Section 3. Insurance coverage of

-6 HB 442
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punitive damages void. It is a violation of public policy to
insure against an award of punitive damages, and any
insurance policy provision which purports to insure against
any loss from liability for punitive damages is void.

NEW SECTION. Section 4. Codification instruction.
Section 3 is intended to be codified as an integral part of
Title 28, chapter 2, part 7, and the provisions of Title 28,
chapter 2, part 7, apply to section 3.

NEW SECTION. Section $. Severability. If a part of
this act 1s invalid, all valid parts that are severable from
the invalid part remain in effect, IFf a part of this act is
invalid in cone or more of its applicaticons, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 6. Applicability. ¢i}-Except--as
provided---in--subseetion--f2}r--this—-act--appites--to--any
proceeding-in-which-trial-is-commenced-after—-tha--effective
date-sf-this-acts

t+2y--Sectton-~3--appites--to THIS ACT APPLIES TO CLAIMS

ARISING AND policies of insurance issued after the effective

date of this act, EXCEPT THAT SUBSECTIONS (7), (8), AND (9)

OF 27-1-221 APPLY TO TRIALS THAT BEGIN AFTER THE EFFECTIVE

DATE QF THIS ACT WHETHER OR NOT THE CLAIM ARQSE AFTER THE

EFFECTIVE DATE OF THIS ACT.

NEW-SECPION:--Section-F---Effective--date:——Phis-ace—is

~7- HB 442
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-End-
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HOUSE BILL NO. 442

INTRODUCED BY MERCER, MANUEL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO
RECOVER PUNITIVE DAMAGES: RESTRiCTING THE AWARD OF PUNITIVE
DAMAGES IN CONTRACT-RELATED CASES; PROHIBITING INSURANCE
COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND
27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AND-AN

EMMEE “APR-EPFEEPIVE-BATE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE QF MONTANA:
Section 1. Section 27-1-220, MCA, is amended to read:
*27-1-220. Purpoae----—- £actuai--banis-fer-punitiva-or

exempiary-damages Punitive damages ~-- when allowed. ®he

purpose--of -—27-1-3t~-is-—to-—deter--ciaima-for-punitive-or
exemptary-damaqgea-that-are-not-elearly-based-in-facty-and-to
that-ends;-the-tegistature-intends-for-27-1-321-to-ba-used-in
combinatien-with-eariy-and-ready-application-and-granting-of
motions-for-summary-sudgment-pursuant--to--Rute--56--of--the
Hentana--Ruies--of-Eivit-Procedure-where-sach-ectatms-ara—-not
based-in-facty-and-che-application-of-the-sanctions-provided
fer-in-Rute-3¥-of ~the--Montana--Ruies—-of--givit-—Peracedure
against--those--parties--responsibie-for-making-such-ctatms-

{1) Except as otherwise expressly provided by statute, a

[‘\ {lioﬂ Lana legisiative Council

w

U-I - B S I

10
11
12
113
14
15
16
17
18
19
20
21
22
23
24

25

HB 0442/02

judge or jury may award, in addition to compensatory

damages, punitive damages for the sake of example and for

the purpose of punishing a defendant.

{2} {(A) Unless otherwise expressly provided by

statute, punitive damages may not be recovered in any action

arising from:
{a¥{I) contract;
tB3(I1) breach of contract;
{e}(III) breach of any express or implied covenant

included within or arising out of a centract; or

¢4y {IV) a--tort-that-is-interretated-with-and-dependent

upon-a-claim-for-breach-of-eontract; TORTIOUS VIOLATION OF

ANY EXPRESS OR IMPLTED COVENANT INCLUDED WITHIN OR ARISING

OUT OF A CONTRACT.

(B) SUBSECTION {2){A) DOES NOT PROHIBIT RECQVERY OF

PUNITIVE DAMAGES IN A PRODUCTS LIABILITY ACTION OR AN ACTIGON

ARISING UNDER 33-18-201."

Section 2. Section 27-1-221, MCA, is amended to read:
"27-1-221. When-exemplary Punitive damages atiowed --

liability ~-- proof -- award. (1) Subject tco subsection (2)7

in-any action-far-a-breach-of-an-obtigatiton-not-arising-from

contract and the provisions of 27-1-220, reasonable punitive

damages may be awarded where the defendant has been gquilty
of sppreasion; actual fraudy or actual malicer-aetuat-or

presumed;-the-jury;-in-mdditten-te-the-mctnal--damagess--may

_2- HB 442
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give-damages-for-the-sake-of-exampie-and-by-way-cf-punishing
the-defendant.

{2) A defendant is guilty of actual malice if he:

{A) knowingly caused injury to the plaintiff-; OR

(B) HAS ENOWLEDGE QF FACTS OR INTENTIONALLY DISREGARDS

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE

PLAINTIFF AND:

(1} DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS OR

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TO

THE PLAINTIFFE; OR

{Il) DELTIBERATELY PROCEEDS TQ ACT WITH INDIFFERENCE TO

THE HIGH PROBABILITY OF INJURY TO THE PLAINTIFF.

{3) FOR PURPOSES OF SUBSECTION (2)(A), A PERSON ACTS

KNOWINGLY IF HE IS AWARE THAT IT IS5 HIGHLY PROBABLE THAT

INJURY WILL BE CAUSED BY HIS CONDUCT,

£33{4) A defendant is guilty of actual fraud if he:

(a) makes a representation with knowledge of its

falsity; or

(b) conceals a material fact with the purpose of

depriving the plaintiff of property or 1legal rights or

otherwise causing injury.

t43{5) Actual fraud exists only where the plaintiff

hag a right to rely upon the representation of the defendant

and suffers injury as a result of such reliance. The

contract definitions of Eraud expressed in Title 28, chapter

-3- HE 442
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2, do not apply to proof of actual fraud under this gection.

£2¥¢53(6) Phe-jury-may-not-award-exempiary-er-punitive
damages-uniess-the-ptaintiff-has-proved-at: All elements of
the claim for exempiary-er punitive damages must be proved
by clear and convincing evidence. Clear and convincing
evidence means evidence in which there is no seriops or
substantial doubt about the correctness of the conclusions
drawn from the evidence. It is more than a preponderance of
evidence, but less than bgyond a reasonable doubt.

¢t3}--Presumed-maiice-extsta-when-a-person-has-knowtedqge
of--fackas-—-intentionatiy--aveida--tearning--of -—Facts; ———or
recklessty—-disregards--Facts; —knowiedge-—-of --which--may-be
preven-by-direct-or-circumstantial-evidences-which-creates-a
high-degree-of-risk-of-harm-to-the-substantial-intereats-—-of
ancther;---and---either--deliberatety--procesds--to--act--in
consetons-disregard-of--er--indiffarence--to-~that--risk--or
reckiesaly---proceeds---in-—-unreasonabie--disregard--of--or
indifference-to-that-risk:

t4)y--Phe-piaintiFEf-may-nor-present;-with-respect-to-the
tasue-of-exemplary-or-punitive-damagess-any-evidence-to--the
jury--regarding--the—-defendantts--financiat--affairs-or-net
worth-uniess-the-jundge-£first-ruiesy;-outside-the-presence--of
the--3ury;-—thac--ehe--piaintiff-has-presented-a-prima-facie
eiaim-for-exempiavy-or-punitive-damages:

+54--A--defendant--is--guitty--0f—-oppressien-——if-—-he

—-4- HB 442
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intentienatly-causes-eruel-and-unjust-hardship-by-
tay--misnse-ar-abuse-of-auntherity-sr-powers-or
tby--taking--advantage-of-some-weakness;-disabilieys-or
mksiorbnne;ei-anothet—personv
t6y-——-ta)-En-ecases-of -actuat-frand-or-actual-matice;-the
jary-may-award-rensonabie-punitive-damages-after-considering
the-circumstances-cf-the-cases
tby-—-Ffn-ati-cther--eases--where--punitive--damagea--are
awardedy--punitive--damages-may-be-in-an—ameunt-up-to-but-na
greater-than-$257800-or-t%-of--the—-defendant'is—-net-—worthr
whichever-is-greaters
t#}-—-in-—cAnes—-where--punitive-damages-may-be-awardedy
the-jury-shati-net-be-inatructeds-informed;—-ar--advised--in
any--—manner-as-to-the-iimitations-on-the—amount-ef-exempiary
osr-punitive-damages-as-set-forth-in-subsection-t63tb}=

t6¥(7) Liability for punitive damages must be

determined by the trier of fact, whether judge or jury.

£73(8) fa}) If the trier of fact returns a verdict or

finding of liability for punitive damages, the amount

thereof must be determined exclusively by the judge and

judgment entered within a reasonable time.

{b) When an award of punitive damages isa made, the

judge shall clearly state his reasons for making the award

in findings of fact and conclusions of law, demonstrating

consideration of each of the following matters:

-5- HB 442
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(i} the nature and reprehensibility of the defendant's

wrongdoing;
(ii) the extent of the defendant's wrongdoing;

(iii) the intent of the defendant in committing the
wrong;

[iv) the profitability of the defendant's wrongdoing,
if applicable;

(v) the amount of actual damages awarded by the jury;

(vi) the defendant's net worth;

{vii) previous awards of punitive or exemplary damages

against the defendant based hpon the same wrongful act:;

(viii) potential or prior criminal sanctions against

the defendant based upon the same wrongful act; and

{ix) any other circumstances which may operate to

INCREASE OR reduce, without wholly defeating, punitive

damages.
£83(9) Evidence regarding the defendant's financial

affairs, financial condition, and net worth may not be

admissible in a trial to determine whether a defendant is

liable for punitive damages, except that evidence of the

defendant 's net worth must be considered by the judge in

determining the amount of punitive damages to be awarded in

those cases where liahility for such an award has been

determined. "

NEW SECTION. Section 1. Insurance coverage of

-6- . HB 442
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punitive damages void. It is a violation of public policy te
insure against an award of punitive damages, and any
insurance policy provision which purports to insure against
any loss from liability for punitive damages iz void.

NEW SECTION. Section 4. Codification instruction.
Section 3 is intended to be codified as an integral part of
Title 28, chapter 2, part 7, and the provisions of Title 28,
chapter 2, part 7, apply to section 3.

NEW SECTION. Section 5. Severability, If a part of
this act is invalid, all valid parts that are severable Erom
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applicatiouns.

NEW SECTION. Section 6. Applicability. {ti}-Bxcept--as
provided---in--subsection-—{2}7-~this-—act--appties--to—-any
pro:eedingfin—which—triai—is—commencedvéfter——the——eifective
date-of-this-act:

t2y--Section--3--appiies--to THIS ACT APPLIES TQ CLAIMS

ARISING AND policies of insurance issued after the effective

date of this act, EXCEPT THAT SUBSECTIONS (7}, (8), AND (9}

QF 27-1-221 APPLY TO TRIALS THAT BEGIN AFTER THE EFFECTIVE

DATE OF THIS ACT WHETHER OR NOT THE CLAIM AROSE AFTER THE

EFFECTIVE DATE OF THIS ACT.

NEW-SEEPION~-~Section-F:--Bffective--daces—-Phis~act-is

—F HB 442

1

effective-an-passage-and-approvats

-End-

HB 0442/02
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HOUSE BILL NO. 442

INTRODUCED BY MERCER, MANUEL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO
RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE
DAMAGES IN CONTRACT-RELATED CASES; PROHIBITING--INSURANER
EOVERAGE-QF-PUNITIVE-BAMAGES+ AMENDING SECTIONS 27-1-220 AND
27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AHB-AN

FMMEBIATE-EPFPECTIVE-BATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-220, MCA, is amended to read:
"27-1-220. Purpese------ Eactual--basis-for-punttive-or

exempiary-damages Punitive damages -- when allowed. Fhe

purposef—of——e?—}—22i~fia——to—-deter——ciaimSAEor—pun&tive—or
exemp}ary-damages—that—are—not—c}eariy—based—in*factTfand—tc
that-ends—-the-legistature-tntends-for-27-1-22t-to-he-used-in
combination-with-earty-and-ready-appitcatien-and-granting-of
motions—Eorksummary*judgmene—pursuant——tc——Ruie-—ﬁ&——of—-the
Mentana--Rutes--of-Eivii-Procedure-where-such-ciaims-are-not
bassd-in-factr-and-the-apptication-of-the-sanctisns-provided
for-tn-Rote 11 -ef--the--Moncana—-Rutes--sf--€ivii--Proeedure
againse——thcse——partie3-~fe5pons2bie—fsr—making-such—c{aimsT

(1) Except as othervise expressiy provided by statute, a
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judge or jury may award, in addition to compensatory

damages, punitive damages for the sake of example and for

the purpose of punishing a defendant.

{(2) {A) Unless otherwise expressly provided by

statute, punitive damages may not be recovered in any action

arising from:

ta¥(I) contract; OR

{B¥(IT) breach of contract;.

tertiiiy-breach-of--any--express—-sr—-implied--covenant

tnciuvded-within-or-aristng-out-nf-a-concracts-or

{d3tIvy-a--kort—that-is—interreiacead-with-and-dependent

upon-a-ctaim-for-breach-of-contracts FORFIOHS—-YIOLATIEN--OP

AN¥--EXPRESS-—OR-IMPLIEB-COVENART -INCEUBED-WITHIN-OR-ARISING

BYT-OF-A-EONTRAE®~

{B) SUBSECTICON (2)(A)} DOES NOT PROHIBIT RECQOVERY OF

PUNITIVE DAMAGES IN A PRODUCTS LIABTLITY ACTION OR AN ACTION

ARISING UNDER 33-18-201."

Section 2. Section 27-1-221, MCA, is amended to read:
"27-1-221. Whenm-exempiary Punitive damages atiowed -~

liability -- proof -- award. (1) Subject to subsection (2}y

tn-any-acticn-for-a-breach-of-an-ebligation-not-artstng—£from

contract and the provisions of 27-1-220, reasonable punitive

damages may be awarded where the defendant has been guilty

of eppressiony actual fEraud;y; or actual malicey-actual-or

presumedy-the-dury;-tn-additian-to-the-actual--damages;--may

-2- HB 442
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give-damages-for-the-aake-of-exampie-and-by-way-of-puntshing
the-defendant,

{2) A defendant is quilty of actual malice if he:

(A) knowingly caused injury to the plaintiff<; OR

(B}y HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS

FACTS THAT CREATE A HIGH PROBABILITY CF INJURY TO THE

PLAINTIFF AND;:

{I) DELIBERATELY PROCEEDS TO ACT 1IN CONSCIQUS OR

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TOQ

THE PLATNTIFF; OR

(IT) DELIBERATELY PRCCEEDS TGO ACT WITH INDIFFERENCE TO

THE HIGH PROBABILITY CF INJURY TQ THE PLAINTIFF.

{(J) FOR PURPOSES OF SUBSECTION {2)(A), A PERSON ACTS

KNOWINGLY IF HE IS AWARE THAT IT IS HIGHLY PROBABLE THAT

INJURY WILL BE CAUSED BY HIS CONDUCT.

£39{4) A defendant is quilty of actual fraud if he:

(3) makes a representation with knowledge of its

falsity: or

{b) conceals a material Ffact with the purpose of

depriving the plaintiff of property or 1legal rights or

otherwise causing injury.

f43(5) Actual fraud exists only where the plaintiff

has a right to rely upon the representaticn of the defendant

and suffers injury as a result of such reliance, The

contract definitions of fraud expressed in Title 28, chapter

-3 HB 442
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2, do not apply to proof of acrual fraud under this section.

t2¥{5¥(6) Phe-jury-mey not-award-exempiary-ec-punibive
damages-untess-che-piaintiff-has-proved-ati All elements of
the claim for exempiary-er punitive damages must be proved
by clear andé convincing evidence. Clear and convincing
evidence means evidence in which there is no serious or
substantial doubt about the ccorrectness of the conclusions
drawn from the evidence., It is more than a preponderance of
evidence, but less than beyond a reasonable doubt.

{3y--Preaumed-maiice-extats-when-a-person-has-knowltedge
of-—-factsy--intentionatiy--aveida--itearning--of--facess---or
reckiessty--disregarda——-factay--knowtedge—-of--which--may-be
praven-by-direct-or-cireumstantiati~evidences-which-erearea-a
high-degrea-cf-risk-af-harm-to-the-substantial-interesats—-of
ancther;--—-and---either--deltberateiy--proceeda--to--~ack--in
conscious-diareqgard-cf-—or-~itndifference--to--that-~riar--or
recktessty---praceeda-——in———unreasonabie--disregard-—of--or
itndifferance—to-that-riaks

t4}--Phe-plaintiff-may-net-present;-with-respect-to-the
tssue-of-exempiary-or-punitive-damagess-any-evidence-to--the
jury--regarding-—-the-—defendantis--financrat-—affairs-or-netr
worth-unieas-the-qjudge-firast-rutesy-ontaide-the-presence—-cof
the--3juryy—~that--the--plaintiff-hes-presented-a-prima-£facie
ciaim-for-exemplary-or-punttive-damagess

t5)--A--defendant--its——guitty--of-~eppreasion--—-if-—-he

—-4- HB 442



14

15

16

17

18

19

20

21

22

23

24

HB 0442/03

intentionatty-causes-cruel-and-unjust-hardship-by+
tay--misuse-or-abuse-of-author:ty-or-powers-or
thy-—taking--advantage-of-some-weshknessy-disabitieyr-or
misfortune-af-anather-persons
t6y——tay-In—cases-aof-actuat-fraud-or-actuat-matrice;—the
jury-may-award-reassonabte-punitive-damages-aftar-considering
the-circumstances-of-the-case-
thy-—In-aitl-other--cases——-where--punttive--damages--are
awarded;--punttive--damages—may-be-in-an-amount-up-te-but-ne
greater—than-$257008-or-3%—of-the--defendantta--net—-worths
whichever-is-greaters
t33--In-——cases--where--punitive-damages-may-be-awardeds
the—jury-shati-not-be-tnatrucred;-informed;--or--sndvisad--in
any--manner-&s-to-the-limitations-on-the-amount-of-exempiary
se-punitive-damages-as-set-forth-in-subsection-t65tb¥ys

£6%(7) Liability for punitjve damages must be

determined by the trier of fact, whether judge or jury.

+#+(8) (a) ¥f WHEN the trier-of-fact JURY returns a

verdict or finding of liability for punitive damages, the

amount thereof must be determined exclusively by the 4judge

JURY and judgment-—eéntered--within--a--ressonable--time BE

SUBMITTED TC THE JUDGE FOR REVIEW AS PROVIDED IN SUBSECTION

(8)(C2.

(b When an award of punitive damages 15 made BY THE

JUDGE, the--judge HE shajl clearly state his reasons £or
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making the award in findings of fact and conclusions of law,

demonstrating consideration of each of the following

matters:

(i) the nature and reprehensibility of the defendant's

wrongdoing:

(ii) the extent of the defendant's wrongdoing;

(iiit) the intent of the defendant in committing the

wrong;
tiv) the profitability of the defendant's wrongdoing,

if applicable;

(v) the amount of actual damages awarded by the jury;

(vi) the defendant's net workh;

(vii) previous awards of punitive or exemplary damages

against the defendant based upon the same wrongful act;

(viii) potential or prior criminal sanctions against

the defendant based upon the same wrongful act; and

{ix) any other circumstances which may operate to

INCREASE OR reduce, without wholly defeating, punitive

damages.

tBjt9)y--Evidence-regarding--the--defendanmtia——Ffinancialt

affairay——Ffinancial--condition;--and--net--worth--may-not-be

admissibie—in-a-triai-to-determine-whether--a——defendant--is

iiabte--far--punitive--damages;--except-that-evidence-eof-the

deferdantts-net-worth-mast-be-econsidered--by—-the--judge—-in

determining-—the umount-of punitive-damages-to-be-awarded-in

-6=- HB 442
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these-cases-whera-iiabitity--for--such-—-an--award--has--been

determineds

{C) THE JUDGE SHALL REVIEW A JURY AWARD OF PUNITIVE

DAMAGES, GIVING CONSIDERATION TO EACH OF THE MATTERS LISTED

IN SUBSECTION (8)(B). IF AFTER REVIEW THE JUDGE DETERMINES

THAT THE JURY AWARD OF PUNITIVE DAMAGES SHOULD BE INCREASED

OR DECREASED, HE MAY DO SQO. THE JUDGE SHALL CLEARLY STATE

HIS REASONS FOR INCREASING OR DECREASING THE PUNITIVE

DAMAGES AWARD OF THE JURY 1IN FINDINGS OF F[ACT AND

CONCLUSIONS OF LAW, DEMONSTRATING CONSIDERATION OF EACH OF

THE FACTORS LISTED IN SUBSECTION (B)(B).

(9) THE PLAINTIFF MAY NOT PRESENT, WITH RESPECT TQ THE

ISSUE OF EXEMPLARY OR PUNITIVE DAMAGES, ANY EVIDENCE TO THE

JURY REGARDING THE DEFENDANT'S FINANCIAL AFFAIRS OR NET

WORTH UNLESS THE JUDGE FIRST RULES, QUTSIDE THE PRESENCE QF

THE JURY, THAT THE PLAINTIFF HAS PRESENTED A PRIMA FACIE

CLAIM FOR EXEMPLARY OR PUNITIVE DAMAGES."

NEW-SEEPION: --Section-3:--insurance————— coverage————— of
punttive-damages-void:—-¥t-im-a-viotation-of--pubttc--poticy
to-—instre--agatnst--an--—award--of-punitive-damagesy-and-any
inanrance-poiiecy-proviaton-which-purpsrts-to-insure-—againat
any-loss-from-itabiiity-For-punitive-damages-is-voids

NEW-SEEFPION~ --Sectton-4:—-Eodiftcation----- instructtons
Seecrton-3d~ts-intended-to-be-codified-as-an-integrat-part-—of

Pitie-287-chapter-2;-part-7y-and-the-provisions-of-Ticie-287

9= HB 442
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chapter-27-pare-Fy-appty-to-seckton-3<

NEW SECTION. Section 3. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. TIf a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 4. Applicability. ti}-Except--as
provided-—-in--subsection-——{t2¢7--this-—-aet-—appitea-—to--any
proceeding-in-which-triai-is-commenced-aftrer--tha—-—effactive
date-sf-this-asrs

t23--Section--3--appites——ta THIS ACT APPLIES TO CLAIMS

ARISING ANBD peiicies-of-ifnasurance-isaued after the effective

date of this act, EXCEPT THAT SUBSECTIONS (7), (B), AND (9}

OF 27-1-221 APPLY TO TRIALS THAT BEGIN AFTER THE EFFECTIVE

DATE OF THIS ACT WHETHER OR NOT THE CLATM AROSE AFTER THE

EFFECTIVE DATE OF THIS ACT.

NEW-SEEFIONs—-Section-F---Bffactive--date;--FThis-act-is
effactive-an-passage—and-approvais

-BEnd-
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SENATE

MA PRESIDENT

We. your comimilieg on ...

having had under consideration...........

Third

STANDING COMMITTEE REPORT

5
H.Hﬁﬁsﬁ.fé_nhuuun‘“””,.19.87.”
SENATE JUDICTARY .
HOUSE BILL M 442
LI DT O L
reading copy { 713_12&1 )
color

Limit Puntive damages.

Mevcer

Respectiully report as follaws. That... ... .. ...

(Halligan)

. HOUSE BILL o 542

1. Title, lines 7 and 8.

Following: Y“CASES;" on line 7

Strike: the remainder of line 7 through “DAMAGES;" on line 8

2. Page 2, line 7.

Following: “;"

insert: ‘or"

3. Page 2, line 8.

Following: ™contract”

Strike: ";"

Insert: "."

4. Page 2, lines 9 through 14.

Strike: subsections (III} and (IV) in their entirety

5. Page 5, line 18,

Following: “{a)"

Strike: “If"T

Insert: "When"

Following: "the"

strike: "trier of fact"

Insert: "jury"
Jria et S B " @
s o { L h £ ~y
Rk TeE CORTTNUED | eg o,

N

P Vo
(e " f‘f
\(’" P L 9
Ry : L .
W 4 - N
A Ol

. Senator Mazurek

L/

.

SENATE JUDICLARY
HB 442 Harch 26 87
' 19
Page 2 1
6. Page 5, line 20.
Following: "the"

Strike: "judge"

Insert: "jury"
7. Page 5, line 21.
Following: line 20

Strike: 1line 21 through "time"

Insert: "be submitted to the judge for review as provided in
subsection (8) (c)"

8. Page 5, line 22.

Following: "made"

Insert: "by the judge"

9, Page 5, lines 22 and 23,

Following: "," on line 22

Strike: the remainder of line 22 through
Insert: "he"

judge” on line 23

10. Page 6, lines 17 through 24.

ollowing: line 18
Strike: subsection (9) in its entirety
Insert: "(c) The judge shall review a jury award of punitive

damages, giving consideration to each of the matters listed
in subsection (8)(b). If after review the judge determines
that the jury award of punitive damagecs should be increased
or decreased, he may do so. The judge shall clearly state
his reasons for increasing or decreasing the punitive
damages award of the jury in findings of fact and
conclusions of law, demonstrating consideration of each of
the factors listed in subsection (8) (b).

{9) The plaintiff may not present, with respect to the
issue of exemplary or punitive damages, any evidence tc the
jury regarding the defendant's financial affairs or net
worth unless the judge first rules, cutside the presence ol

the jury, that the plaintiff has presented a prima facie
claim for exemplary or punitive damages.®

1l. Page 6, line 25 through page 7, line 8.

Strike: scctiorns 3 and 4 in their entirety

Renumber: subseguent sections

CONTINUED

Senatur Mazarvk
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HB 442
Page 3 ~ o
12, Page 7, line 20.
Following: "“ARISING"
Strike: "AND policies of insurance issued"

Amendments, HB 442
7077b/C:JEANNENWP: 3

BE CONCURRED IN

KMC_, AND AS AMENDED
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pg. 1 of 3 CONFERENCE COMMITTEE REPORT repartno.......ONe....

............ =16..19.87.
MR, SPEAKER
‘ { Y HB 442
) We, your FREE Conference Committee on L : Page 2 of 3

House Bill 442

. L . 6. Page 5, line 18.

House Bill 442 in its entirety FOllOngg Lifn

Insert: "Evidence regarding a defendant's financial affaxrs,
financial ceonditicn, and net worth is not admissible in a trial
to determine whether a defendant is liable for punitive
damages."

met and considered

_ 7. Page 5, line 19,

: Following: "verdict"

Strike: "or"

Followlng- "finding"

Strike: "of liability"
Insert: "a defendant liable"

We recommend as loillows:

That House Bill 442, reference copy (salmon) be 8. Page 5, line 20.
amended as follows: Following: "amount™
- . . 1 Strike: "thereof”
;élloz%ﬁ;e"élnesﬁé . Insert: "of punitive damages"”
ing: AMA T Following: “must"
Insert: “"PERMITTING INSURANCE COVERAGE OF PUNITIVE DAMAGES;" Inserts: ‘Ethe?-—
Fellowing: “"determined”
. s 3 through 5. PR ——ew—
gollogigg-Bahéingn ilne 3 9 Strike: “"exclusively
) Strike: remainder of line 3 through "{B]" on line 5 (:) 9. page 5, line 21.
13 Follow;ng- "JURY" i
gér kzag?lgi“ ine 8. Insert: "in an immediate, separate proceeding”
ike:
Insert: "(a)" 10, Page 5, line 23.
P 3. 14 11 . Strike: " (B} (C}."
4. Page 4. ne . Insert: "(7) (c). In the separate proceeding to determine the
Strlkef “iET% amount of punitive damages to be awarded, the defendant's
Insert: b financial affairs, financial condition, and net worth must be
3 (1]
5. Page 3, lines 13 through 15. considered. 1
Strike: subsection (3) in its entirety .
Renumber: subsequent subsections 1. P?gﬁ 7, line 5.
CONTINUED Strike: "(8) (B)
Insert: "{7) (b]"
And that this Conference Committee report be adopted.
12. Page 7, line 8.
Following: "INCREASING"
FOR THE SENAT FOR THE HOUSE Strike: "OR'
y; /"/ o . : Insert: ", "
47/ / pa -, - Followlng' “DECREASING"
- Hal%}gaﬁ"“"ﬁh1rman _— eYoeT — Insert: ", or not increasing or decreasing"
. s

—< fzréx,/ 13. Ppage 7, line 11,
Se éﬁfi en . v Strike: *(8) (B)
'//%pp U Insext: "{7) {b)"
7Y -
Sen, Galt ~ o kep. Add;ﬂ CONTINUED
\\~ ADOPT

REJECT

-
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14, Page 7, lines 12 through 17,

Strike: subsection (9) in its entirety

Insert: "(8) Nothing in this section is intended to alter the
Montana Rules of Civil Procedure governing discovery of a
defendant's financial affairs, financial condition, and net
worth,*

15. Page 7, line 23.

Following: line 22

Insert: "NEW SECTION. Section 3. Insurarce coverage of punitive
damages. (I} Insurance coverage does not extend to punitive or
exemplary damages unless expressly included by the contract of
insurance.

(2) Prior to renewal of any policy in effect on [the
effective date of this act], the insurer shall provide the
insured with notice of nonrenewal of coverage of punitive or
exemplary damages in the same manner as required by the
commissioner of insurance for the renewal of policies with
altered terms.™
Renumber:; subsequent sections

16. Page B, line 14.
Strike: "(7), (8}, AND (9)"
Insert: "(e}, (7}, and (8] "
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HOUSE BILL NO. 442

INTRODUCED BY MERCER, MANUEL

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO
RECOVER PUNITIVE DAMAGES; RESTRICTING TﬁE AWARD OF PUNITIVE
DAMAGES IN CONTRACT-RELATED CASES; PROHIBIFING--INSURANREE

EOVRRAGE--OFP-PUNITIVE-DAMAGES: PERMITTING INSURANCE COVERAGE

OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND

27-1-221, MCA; AND PROVIDING APPLICABILITY DATES ANDB-AN

IMMEDIATE-BPPECPIVE-DATE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 27-1-220, MCA, is amended to read:
“27-1-220. Purpese-—---- factunl--basis-for-punitive-or

exempiary-damages Punitive damages -- when allowed, FThe

purpose—-of--i?—i*iii-—is-—to-—deEer—-claims—Eor—punitéve—er
e:empiary—damages—that-are-not-cieariy—baaed—in—fuct;-and—ta
that—end,—the—1egisiature—inbends-fot-a?-i—iei—to—be-used—in
conbination-w&th—eariy—and—ready—applicaticn-and—gtanting~o£
motiona—fer-summary-judgment-pursuant--to-—Ruie--56--of--the
Montana--Rutes-—of-givii-Procedure-where-suech-ciaims-are-not
baaed—in—Eacty—and-the-app}icaticn-ef—the—snnctions—provided
for-in-Ruie-ti-of--the—-Mentana--Rutes—-of--€ivii--FProcedure

against——those——parties*—responsibie—for—makéng-=uch—ciaimsr

A\ (llon:ana Legisiative Council
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(1) Except as otherwise expressly provided by statute, a

judge or jury may award, in addition__to compensatory

damages, punitive damages for the sake of example and for

the purpose of punishing a defendant.

{2) {A) Unless otherwise expressly provided by

statute, punitive damages may not be recovered in any action

arising from:

tay(I) contract; OR

tb3¥(II)} breach of contracts.

teititiy-breach-of—any--express--er--impiied--covenant

inetuded-within-or-arisitng-oue—of-a-eontract;-or

tdrtivi-a--tort-thab-is-interretated-with-and-dependent

upen-a-ctaim-for-breach-of-conkracts PORFIOUS--VIOBATION--6P

AN¥-—EXPRESS--OR-IMPEiEP-COVENANT-iNCEUBEB-WITHIN-OR-ARESEING

BHP-OP-A-CONTRAET~

(B} SUBSECTION (2)!A) DOES NOT PROHIBIT RECOVERY OF

PUNITIVE DAMAGES IN A PRODUCTS LIABILITY ACTION OR AN ACTION

ARISING UNDER 33-18-201."

Section 2. Section 27-1-221, MCA, is amended to read:
"27-1-221. WwWhen-exempiary Punitive damages aiiowed --

liability =-- proof -- award. (1) Subject to subsection (2)7

in-any-action-for-a-breach-of-an-obligatisn-noe-ariaing-from

eentract and the provisions of 27-1-220, reasonable punitive

damages may be awarded where the defendant has been guilty

of oppressien; actual frauds or actual malicey-astuvat-or

-2- HB 442
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presumed;-the—juryy-in-addition-to-the-actuni--damages;-—-may
give-damages—fer-the-sake-of-exampie-and-by-way-sf-punishing
the-defendant.

{2) A defendant is guilty of actual malice if her

thy-—knowingly-caused-injury-teo—the-piaintiff:r-0OR

tBY HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS

FACTS THAT CREATE A HIGH PROBABILITY QF INJURY TO THE

PLAINTIFF AND;

t¥1(A) DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS OR

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TOQ

THE PLAINTIFF; OR

t¥¥y(B) DELIBERATELY PROCEEDS TQO ACT WITHE INDIFFERENCE

TQ THE HIGH PROBABILITY OF INJURY TO THE PLAINTIFF.

{£3}--POR-PURPOSES-OF-SUBSEETEON-1211A}7—A——PERSON-—AEPS

KENOWINGEY--IP-—HE--¥5--AWARB-PHAF-IP-f5-HIGHLY -PROBABLE-THAT

INJBRY -Wibb~-BE-CABSED-B¥-HI5~EONDBUEE

£33443(3) A defendant is guilty of actual fraud if he:

{a} makes a representation with knowledge of its

falsity; or

{b) conceals a material fact with the purpose of

depriving the plaintiff of property or legal rights ot

otherwise causing injury.

+4¥+5%(4) Actual fraud exists only where the plaintifi

has a right to rely upon the representation of the defendant

and suffers injury as a result of such reliance. The

-3- HR 442
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contract definitions of fraud expressed in Title 28, chapter

2, do not apply to proof of actual fraud under this section.

t2¥$53t63(5) Phe--jury--may--neot--award--exempiary--or
punitive--damages--uniess—-the—-piaintiff-has-—proved-ati All
elements of the claim for exempiary-or punitive damages must
be proved by clear and convincing evidence. Clear and
convineing evidence means evidence in which there is no
serious or substantial doubt about the correctness of the
conclusions drawn from the evidence. It 1is more than a
preponderance of evidence, but less than beyond a reasonable
doubt.

£31--Presumed-matice-exists-when-a-person—has-knowiedge
of-—-fFacksr—-intentionatty--aveids——-iearning--of--facesy---or
recklessty--disregards—-facts;--knowiedge--of—-which--may-be
proven-by-direct-sr-circumaeantiat-evidenea;-which-eveates-a
high-degree—of-risk-of-harm-teo-the-substantiat-interests—-of
another7—--and---either——deliberatety--proceeds--to--act--in
conscions-disregard-of-or--indifference--to--that--riak--or
reckiessiy---proceeds---in---unreasonablte--disregard--of--or
indifference-to-that-risks

t4y--FPhe-piatntiff-may-not-present;-with-respece-to-the
tasue-of-exempiary-or-punitive-damages;-any-evidence-to—-the
jury-~regarding--the--defendantia--£ingncial--affairs-sr-net
vorth-uniess-the-judge-firat-ruieary-outside-the-presence--of

the--juryy--that--the--plaintiff-has-presented-a-prima-facie

-4- HB 442
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ciaim-for-exemplary-or-punitive-damagess
5} --A--defendant--ias-—guitty--of--oppressien—--if---he
tnteneionatly-canses-cruet-and-unjust-hardship-by+
ta}--misuse-cr-abuse—ocf-autherity-or-power;-or
thy--taking—-advantage-sf-some-weaknessy-disabitieyy-or
misfortune-of-another-persens
t63--tay-in-cases-of-actuai-frand-or-actuat-matieey-the
jury-may-award-reascnable-punitive-damages-after—considering
the-¢ireumacances-of -the-cases
tby--in-ati-other--cases—-where--punitive-—damages-—are
awarded;—-punitive—-damages-may-be-in-an-amount-up-to-but-ne
g:eater—than-$257690-0:—&%—05—-ehe-~de§endnnt*s--net——nctth;
whiehever-is—greaters
t#3--in--cases—-where--punitive-damages-mnay-be-awarded;
ehe—jury—:haii—nct—be—in:truetedT—iniormed;-—or-—advised-—in
any--manner-as—-to-the-timitatiens-cn-the-amount-of-exempiary
or-punttive-damages-as-sek-forth-in-subsection-t6ytby~

+6+f7¥(6) Liability for punitive damages must be

determined by the trier of fact, whether judge or jury.

+334B3{7) (a) 3f EVIDENCE REGARDING A DEFENDANT'S

FINANCIAL AFFAIRS, FINANCIAL CONDITION, AND NET WORTH IS NOT

ADMISSIBLE IN A TRIAL TO DETERMINE WHETHER A DEFENDANT IS

LIABLE FOR PUNITIVE DAMAGES. WHEN the trier-of-fact JURY

returns a verdict or finding ef-tiability A DEFENDANT LTABLE

for punitive damages, the amount theresf OF PUNITIVE DAMAGES

-5— HB 442
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must THEN be determined exelusively by the judge JURY IN AN

IMMEDIATE, SEPARATE PROCEEDING and 4udgment-entered-within-a

reasenab¥e--time BE SUBMITTED TO THE JUDGE FPOR REVIEW AS

PROVIDED TN SUBSECTION 8%¢€} (7){C). IN THE SEPARATE

PROCEEDING TQO DETERMINE THE AMOUNT OF PUNITIVE DAMAGES TO BE

AWARDED, THE DEFENDANT'S FINANCIAL AFFAIRS, FINANCIAL

CONDITION, AND NET WORTH MUST BE CONSIDERED.

(b) When an award of punitive damages is made BY THE

JUDGE, the--$udge HE 5shall clearly state his reasons for

making the award in findings of fact and conclusions of law,

demonstrating consideration of each of the following

matters:

(i) the nature and reprehensibility of the defendant's

wrongdoing;

(ii) the extent of the defendant's wrongdaing;

{(iii) the intent of the defendant in committing the
wrong;

{iv) the profitability of the defendant’'s wtrongdoing,
if applicable;

{v) the amount of actual damages awarded by the jury;

(vi) the defendant's net worth;

(vii) previous awards of punitive or exemplary damages

against the defendant based upon the same wrongful act;

(viii) potential or prior criminal sanctions against

the defendant based upon the same wrongful act; and

-6- HB 442



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0442/04

{ix) any other circumstances which may operate to

INCREASE OR reduce, without wholly defeating, punitive

damages.

t83t94--Evidence-regarding-—-the--defendantis--financial

affatirs;--financiai--condirtiony;—-and-—-net--worth--may-not-be

admissrble-in-a-triai-to-determine-whether--a--defendant--is

tiable—-Far--punitive--damagesn;--except-that-evidence-cf-the

defendantlia-net-worth-must-be-considered--by--the--judge—-in

determining--the-amount-of -punaitive-damages-to-be-awarded-in

those-cases-where-tiabittty-~for--such--an--award--has--been

deeermined-

{(C) THE JUDGE SHALL REVIEW A JURY AWARD OF PUNITIVE

DAMAGES, GIVING CONSIDERATION TQ EACH OF THE MATTERS LISTED

IN SUBSECTION +83¥¢B¥y (7)(B). IF AFTER REVIEW THE JUDGE

DETERMINES THAT THE JURY AWARD OF PUNITIVE DAMAGES SHOULD BE

INCREASED OR DECREASED, HE MAY DO SO. THE JUDGE SHALL

CLEARLY STATE HIS REASONS FOR INCREASING OR, DECREASING, OR

NOT INCREASING OR DECREASING THE PUNITIVE DAMAGES AWARD OF

THE JURY IN FINDINGS OF FACT AKND CONCLUSIQNS OF LAW,

DEMONSTRATING CONSIDERATION OF EACH OF THE FACTORS LISTED IN

SUBSECTION t83¢By (7)({B).
194 —-PHE-PHAINTIPP-MAY-NO¥-PREGERT7-WIPH~-RESPEE?-$O-THR

FSSHE-OF -BEXEMPLARY ~GR-PUNIFIVE-BAMAGES 7 —ANY¥-BYIBEREE-FE—-PHE

JURY~-REGARBING- -PHE--BEFENDANTLS---FPINANCEAE--AFFAIRG-OR-NB?

WORFH-HNEESS-PHE-JUBGE-PIRSF-RULES 7 ~-OUPSIDE-FHE-PRESENEE--OF

. HB 442
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THE--JHRY; - -PHAP--PHE--PEAINPEIFP-HAS-PRESENTPEB-A-PRIMA-PACIE

EbAEM-FOR-EXEMPLARY -OR-PENEPIVE-DAMAGES~

{8) NOTHING IN THIS SECTION IS INTENDED TO ALTER THE

MONTANA RULES OF CIVIL PROCEDURE GOVERNING DISCOVERY OF A

DEFENDANT'S FINANCIAL AFFAIRS, FINANCIAL CONDITION, AND NET

WORTH. "

NEW-SEEFION+--5ection-3s——Insurance————— coverage—--—--- of
punitive-damages-vetds-—-ft-its-a-violation-of--publiie--petiey
to——-insure—-—against--an--award--of-punittve-damagesr-and-any
insurance-potiey-provisien-whieh-purperts-to-insure—-againsat
any-lasa-frem-iiabiticy-for-punitive—damages-ta-voids

NEW SECTION. SECTION 3. INSURAKCE COVERAGE OF

PUNITIVE DAMAGES. (1) INSURANCE COVERAGE DOES NOT EXTEND TO

PUNITIVE OR EXEMPLARY DAMAGES UNLESS EXPRESSLY INCLUDED BY

THE CONTRACT OF INSURANCE.

{(2) PRIOR TO RENEWAL OF ANY POLICY IN EFFECT ON |[THE

EFFECTIVE DATE OF THIS ACT], THE INSURER SHALL PROVIDE THE

INSURED WITH NOTICE OF NONRENEWAL OF COVERAGE QF PUNITIVE OR

EXEMPLARY DAMAGES IN THE SAME MANNER AS REQUIRED BY THE

COMMISSIONER OF INSURANCE FOR THE RENEWAL OF POLICIES WITH

ALTERED TERMS.

NEW-SEEFPION: -—Sectien-4---Codification——--- instruetions
Section--3-is-intended-to-be-codified-as-an-integrat-pare-of
Pitie-287-chapter-27-part-F7-and-the-provisions—of-Pitie-285

chapter-27-part-F7-appiy-to-section-3=

-8- HB 442
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NEW SECTION, Section 4, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. 1If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section 5. Applicability. tiy-Bxcept—-as
previded---in--subseection-—t2¥y--this--act--appiies--to-—any
proceeding-in-which-erial-is-commenced-after--the--effective
date-of-this-acts

t+2y--Sectton—-3--appites--to THIS ACT APPLIES TO CLAIMS

ARISING ANP peticies—of-imsurance-issued after the effective

date of this act, EXCEPT THAT SUBSECTIONS +7?3)7-{B}7-ANDB--{53}

(6}, {7), AND (8) OF 27-1-221 APPLY TO TRIALS THAT BEGIN

AFTER THE EFFECTIVE DATE OF THIS ACT WHETHER OR HNOT THE

CLAIM AROSE AFTER THE EFFECTIVE DATE OF THIS ACT.

NEW-SEEFIANs --Section-Fr---Bffective--date;——-Fhis-ace-ta
effective-cn-passage-and-approvai-

-End-
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