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FEBRUARY 13, 1987 

FEBRUARY 14, 1987 

FEBRUARY 16, 1987 

FEBRUARY 17, 1987 

FEBRUARY 19, 1987 

MARCH 26, 1987 

MARCH 30, 1987 

HOUSE BILL NO. 442 

INTRODUCED BY MERCER, MANUEL 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 65; NOES, 33. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

ON MOTION, RULES SUSPENDED TO PLACE 
BILL ON THIRD READING THIS DAY. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



APRIL 7, 1987 

APRIL 9, 1987 

APRIL 16, 1987 

APRIL 20, 1987 

APRIL 20, 1987 

APRIL 21, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 

IN THE SENATE 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 
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~ BILL NO. -#A 
INTRODUCED BY ?!(?~ 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO 

RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE 

DAMAGES IN CONTRACT-RELATED CASES; PROHIBITING INSURANCE 

COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND 

27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AND AN 

IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-220, MCA, is amended to read: 

"27-l-220. P~rpose------r8e~~ai--b8eis-for-pttn±eive-or 

~x~mp~8~y-eam8~ee Punitive damages when allowed. The 

pttrpoee--ef--~T-t-~~T--~e--to--deter--eiaim~-for-pttnitive-er 

@xemp~ary-eamagee-ehat-are-not-eteorty-baeea-in-faet,-an~-to 

that-end,-the-~eg~eTatnre-~ntende-for-ZT-i-ZZi-to-be-ttsed-~n 

eomb~nation-w~th-eariy-and-ready-appiieat±on-and-granting-or 

mot%ons-£or-ettmmary-jn~gment-pttrettant--to--Rtt±e--56--ef--the 

Montana--Rttie~--or-e±~ii-Proeednre-where-etteh-elaime-are-not 

baeed-±n-raet 7-and-the-appl±eation-o£-the-eanet±ons-pro~±ded 

for-±n-Rtlle-ii-of--the--Montana--Rnie~--of--€±~±1--Proeednre 

a~~in~t--theee--partie~--re~poneible-for-ma~ing-~neh-e±atm~. 

(1) Except as otherwise expressly provided by statute, a 

~"'" '-•"''"'"' (Oun"o 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 9984/01 

judge or jury may award, in addition to compensatory 

damages, punitive __ damages for the sake of example and for 

the purpose of punishing a defendant~ 

(2) Unless otherwise expressly provided by statute, 

punitive damages may not be recovered in any action arising 

from: 

{a) contract; 

(b) breach of contract; 

(c) breach of any express or implied covenant included 

within or arising out of a contract; or 

(d) a tort that is interrelated with and dependent 

upon a claim for breach of contract." 

Section 2. Section 27-1-221, MCA, is amended to read: 

"27-1-221. When--exemp+ary Punitive damages allowed = 
liability --proof --award. (1) Subject to subsection (2), 

in-any-ae~ion-for-a~breaeh-of-an-obli~e~ton-no~-arising-from 

eoner~et and the provisions of 27-1-220, reasonable punitive 

damages may be awarded where the defendant has been guilty 

of oppre~~±onT actual fraud, or actual maliceT--eettle~--or 

pre~Hmed,--~fte--j~ry,-±n-add±t±on-to-~he-aettta:l-dama9es,-may 

9i~e-dama9es-for-the-sa~e-o£-exam~:le-and-by-way-o~-pnniehin9 

the-fi@r@nfie:nt. 

{2} A defendant is guilty of actual malice if he 

knowingly caused injur_y __ ~_q_~ the plaintiff. 

(3) A defendant is guilty of actual fraud if he: 

-2- INTRODUCED BILL 
lf13 w~ 
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(a) makes a representation with knowledge of its 

falsity; or 

(b) conceals a material fact with the purpose of 

depriving the plaintiff of property or legal rights or 

otherwise causing injury~ 

(4) Actual fraud exists only where the~~intiff has a 

right to rely upon the representation of the defendant and 

suffers injury as a result of such reliance. The contract 

definitions of fraud expressed in Title 28, chapter 2, do 

not apply to proof of actual fraud under this section. 

tit~ ~he--;~ry--mfty--not-swsr~-~xemp%~ry-or-~tt"iti~e 

Oamag~~-tlnie~~-the-p%ainti££-h8~-pro~ed-a!i All elements of 

the claim for exempiary-or punitive damages must be proved 

by clear and convincing evidence. Clear and convincing 

evidence means evidence in which there is no serious or 

substantial doubt about the correctness of the conclusions 

drawn from the evidence. It is more than a preponderance of 

evidence, but less than beyond a reasonable doubt. 

t3t--Pree~med-meiiee-ex~~~~-whe~-a-per~e~-ha~-k~ow~ed9e 

of--fae~~T--±n~eneienarry--a~oid~--rea~n±n~--of--fa~~e,---or 

reekiessly--~~sregards--fae~eT--~nowledge--e~--wh±eh--may-be 

proven-by-direet-or-e±rettmstane±ar-ev±denee 7 -wh~eh-ereates-e 

hi~h-de~ree-o£-risk-of-harm-to-ehe-sHbetan~±a±-ineeres~s--of 

a~o~her,---and---either--dei±beratety--~roeeeds--to--aet--tn 

eoftseio~s-d±sreqard-of--or--±ndtfferenee--to--that--r±sk--or 

-3-
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reekiessly---proeeeds---±n---ttnreasonabie--disre9ard--o£--or 

t~d±fferenee-to-that-r±sk7 

t4t--The-~ia±nt±££-may-not-~resentT-with-respeet-to-the 

±eette-o£-exemp±ary-or-p~ni~ive-damaqes,-any-eY±denee-to--the 

j~ry--re~ard±n~--the--defendant~e--£±nane±al--affa!~~-e~-n~t 

werth-nn±ese-~h~-jttdq~-f±~~t-roie~,-oot~±de-the-pres~nce--of 

th~--jo~y,--th8t--the--plain~iff-hes-p~e~ented-a-~~~ma-fae±e 

e±aim-for-exempie~y-o~-pttn±~~~e-deme9eS• 

tSt--A--defendan~--±~--qoiTty--of--o~p~es~±on---±f---he 

±n~en~±one±±y-eattses-erttei-and-ttnj~st-"erds~±p-ey~ 

tat--m±~ttee-er-aboee-e£-a~thority-or-pow~r;-or 

tbt--tak±ng--advantaqe-of-eome-w~aknees,-d±sabiiity,-or 

m~efor~one-o£-another-pereon7 

t6t--tat-Tn-eaeee-of-aetoa±-fr8~d-or-ectoai-mai±ee,-the 

jory-may-award-reaeona~ie-pon~e±ve-demoqes-after-eonsid~ring 

the-eireom~tanees-of-the-ease~ 

tbt--Tn-aii-othe~--eases--where--p~nit±ve--dama~es--are 

awarded,--pon±~±Ye--damagee-may-be-~n-an-amottnt-np-to-b~t-no 

q~ea~e~-than-~i57999-or-l%-o£--~he--defendant~e--net--worth, 

whiehever-±e-~~eatero 

tTt--fn--eases--whe~e--poni~ive-damages-mey-be-awa~ded, 

the-jo~y-shal±-not-be-±nstroeted7-tnfoPmedT--or--advised--in 

any--manner-as-to-the-iimitations-on-the-amoont-o£-exempiary 

or-pttnit±ve-damaqee-ae-eet-forth-in-s~bseetion-t6ttbto 

(6) Liability for punitive damages must be determined 

-4-
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by the trier of fact, whether judge or jury. 

(7) (a) If the trier of fact returns a verdict or 

finding of liability for punitive damages, the amount 

thereof must be determined exclusively by the judge and 

judgment entered within a reasonable time. 

(b) When an award of punitive damages is made, the 

judge shall clearly state his reasons for making the award 

in findings of fact and conclusions of law, demonstrating 

consideration of each of the following matters: 

(i) the nature and reprehensibility of the defendant's 

wrongdoing; 

(ii) the extent of the defendant's wrongdoing; 

(iii) the intent of the defendant in committing the 

wrong; 

(iv) the profitability of the defendant's wrongdoing, 

if applicable; 

(v) the amount of actual damages awarded by the jury; 

(vi} the defendant's net w_orth; 

(vii) previous awards of punitive or exemplary damages 

against the defendant based upon the same wrongful act; 

(viii) potential or prior criminal sanctions against 

the defendant based upon the same wrongful act; and 

(ix) any other circumstances which may operate to 

reduce, without wholly defea.tJ_ng, punitive damages~ 

(8) Evidence regarding the defendant's financial 

-5-
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affairs, financial condition, and net worth may not be 

admissible in a trial to determine whether a defendant is 

liable for punitive damages, except that evidence of the 

defendant's net worth must be considered by the judge in 

determining the amount of punitive damages to be awarded in 

those cases where liability for such an award has been 

determined." 

NEW SECTION. Section 3. Insurance coverage of 

punitive damages void. It is a violation of public policy to 

insure against an award of punitive damages, and any 

insurance policy provision which purports to insure against 

any loss from liability for punitive damages is void. 

NEW SECTION. Section 4. Codification instruction. 

Section 3 is intended to be codified as an integral part of 

Title 28, chapter 2, part 7, and the provisions of Title 28, 

chapter 2, part 7, apply to section 3. 

NEW SECTION. Section 5. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION._ Section 6. Applicability. (1) Except as 

provided 

proceeding 

in 

in 

subsection (2), this act applies to any 

which trial is commenced after the effective 

-6-
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1 date of this act. 

2 {2) Section 3 applies to policies of insurance issued 

3 after the effective date of this act. 

4 NEW SECTION. Section 7. Effective date. This act is 

5 effective on passage and approval. 

-End-

J 
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.PPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 442 

INTRODUCED BY MERCER, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUNITIVE DAMAGES: LIMITING THE RIGHT TO 

RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE 

DAMAGES IN CONTRACT-RELATED CASES: PROHIBITING INSURANCE 

COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND 

27-1-221, MCA; AND PROVIDING APPLICABILITY DATES ANB-AN 

fMMBBfA'PB-BPPBe'l'fVB-BA'I'B." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-220, MCA, is amended to read: 

11 27-1-220. Pttrpose------£aet-tte:r--bas~e-ror-p1::2ftieive-or 

exempie:ry-dl!llmec;es ~-ll,!'l it i ve damages when allowed. ~he 

p1::2rpose--o£--i7-!-iii--±s--te--d~t-er--ereims-for-p1::2"ieive-or 

exempie:ry-dame~es-t"ae-ere-not-eleeriy-based-in-faet,-and-to 

that-end,-the-!eg±slatttre-±ntends-£or-%7-±-%~±-eo-be-tlsed-in 

eombinat±on-w±th-early-and-reedy-appl±cat±on-and-grant±ng-o£ 

mot±one-~or-sttmmary-jttdgment-pttrsttant--to--Rtt±e--56--o£--th@ 

Monta1"la--Rt:2%e~--of-e±v±i-Proe~dttr~-·where-stleh-elaims-are-1"lot 

be~ed-±tl-fee~~-e~d-~he-eppi±eat±oft-o£-the-sanetien~-p~evided 

for-ift-Rtt%e-ii-ef--the--Montefte--Rtties--of--e±v±i--Proeedure 

e~einst--those--perties--r~spons±b±e-fo~-mak±n9-~t:2eh-e%e±ms7 

(1) Except as otherwise ~~~ssly provided by statute, a 

~na <Ppi>l><,,. c~~" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0442/02 

judge or jury may award, in addition to compensatory 

damages, punitive damages for the sake of example and for 

the purpose of punishing a defendant. 

(2) (A) Unless otherwise expressly provided by 

statute, punitive damages may not be recovered in any action 

arising from: 

tat(I) contract: 

tbt(II) breach of contract; 

tet(III) breach of any express or implied covenant 

included within or arising ~ut of a contract; or 

tdt(IVJ a--to~~-~het-±s-interreiated-with-afta-e~pendent 

ttpon-a-e±a±m-£or-breach-o€-eontreet~ TORTIOUS VIOLATION OF 

ANY EXPRESS OR IMPLIED COVENANT INCLUDED WITHIN OR ARISING 

OUT OF A CONTRACT. 

(B) SUBSECTION (2)(A) DOES NOT PROHIBIT RECOVERY OF 

PUNITIVE DAMAGES IN A PRODUCTS LIABILITY ACTION OR AN ACTION 

ARISING UNDER 33-18-201." 

Section 2. Section 27-l-221, MCA, is amended to read: 

''27-l-221. When-exempla~y Punitive damages_ aiiowed 

li~~ility --proof --award. (1) Subject to subsection (2) 7 

ift-any-action-£or-a-bre~eh-e£-an-obli9ation-net-a~i~ing-£rem 

cont~aet: and_ the provisions of 27-1-::220, reasonable punitive 

damages may be awarde2 where the defendant has been guilty 

of oppre~sion, actual fraud 7 or actual malice7-ae~ttai-or 

pre~tlmed7-the-j~ry7 -±n-addition-~o-the-acttta±--dama9e~,--may 

-2- HB 442 
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~i•e-deme9es-£or-~h@-~ek~-o£-exemp%e-end-by-vay-o£-ptt"~~h±ng 

t:he-defendant. 

(2) A defendant is guilty of actual malice if he: 

~ knoW"ingly caused injury to the plaintiff-.: OR 

(B) HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS 

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE 

PLAINTIFF AND: 

(I) DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS OR 

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TO 

THE PLAINTIFF; OR 

(II) DELIBERATELY PROCEEDS TO ACT WITH INDIFFERENCE TO 

THE HIGH PROBABILITY OF INJURY TO THE PLAINTIFF. 

ill_ FOR PURPOSES OF SUBSECTION (2)(A), A PERSON ACTS 

KNOWINGLY IF HE IS AWARE THAT IT IS HIGHLY PROBABLE THAT 

INJURY WILL BE CAUSED BY HIS CONDUCT. 

t3t(4) A defendant is guilty of actual fraud if he: 

(a) mak~s a representation wi~h knowledge of its 

falsity; or 

(b) conceals a materia 1 fact with the purpose 9~ 

depriving the plaintiff of propert~ or legal rights or 

otherwise causing injury. 

t4t(5) Actual fraud exists only where the plaintiff 

has a righ~ to rely upon the repre~~ntation of the defendant 

and suffers injury as a result of such relian~~-:". The 

contract definitions of fraud_expressed in Title 28, chapter 

-3- HB 442 
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2, do not apply to proof ~f actual fraud under this section. 

tit~ The-jttry-may-~ot-awarft-exempiary-er-ptln±t±~e 

dama~ee-tlnleee-the-pia±nt±££-has-proved-ali All elements of 

the claim for exemplary-or punitive damages must be proved 

by clear and convincing evidence. Clear and convincing 

evidence means evidence in which there is no serious or 

substantial doubt about the correctness of the conclusions 

drawn from the evidence. It is more than a preponderance of 

evidence, but less than beyond a reasonable doubt. 

f3t--PresMmed-maltee-ex±ete-when-a-pereon-hae-~nowiedge 

of--faets7 --±ntentionaliy--avoid~--learning--of--faete,---er 

ree~ieeeiy--~±~re~arde--raetsr--~nowled~e--o£--whieh--may-be 

proven-by-diree~-or-eiretlmetan~±ai-ew±denee,-wh±eh-ereatee-a 

high-degree-o£-ris~-o£-harm-to-the-sttbstantiai-in~ereete--o£ 

ano~her,---and---either--dei±berate±y--proeeeds--to--aet--in 

eonseioMs-disregard-of--or--ind±£ferenee--to--th8t--r±s~--or 

ree~lessly---~roeeeds---±n---tln~ee~oneble--d~sre~a~d--of--o~ 

~nd~££erenee-to-that-r~~~. 

t•t--~he-pla~nt~£f-may-not-presentr-w±th-~espeet-to-the 

is~~e-of-exemplary-or-ptlniti~e-damages,-any-ewidenee-to--the 

;~~y--~e~ardin~--the--de£endant~s--rinaneiat--af£airs-or-net 

worth-Hnles~-the-;~d~e-£irst-ru%eer-otlts±de-the-presenee--o£ 

the--jury7 --that--the--p±aintirr-ha~-pre8entee-a-prima-£aeie 

e%oim-ror-exempiary-or-p~niti~e-damageso 

f5t--A--~efendant--is--guirty--of--oppression---if---he 

-4- HB 442 
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intent~efta%%y-e~u8es-eruel-and-~njnst-hardsh~p-by~ 

tat--misuse-or-abuse-o£-autho~ity-or-power7-0r 

tbt--ta~in~--advanta9e-o£-some-weakness,-d±sab±r±ey,-or 

m±srortnne-o£-ane~her-persono 

t6t--tat-in-eases-o£-aetua%-£rand-or-aetnar-ma%iee7-~he 

jdry-may-award-reasonabie-pnnit±~e-dama9es-a~ter-eons±der±nq 

the-eirenmstanees-o~-the-eaee. 

tb1--in-all-other--eases--where--pun±t±~e--dama9ee--are 

awarded,--pun±t±¥e--dama9es-may-be-±n-an-amonnt-up-to-but-no 

9reater-than-$~5,999-or-%%-of--the--de£endant~s--net--wortht 

wh±ehe¥er-~s-9reater. 

t~t--In--eases--where--pun±t±ve-~ama9es-may-be-awarded, 

the-j~ry-~hall-fto~-be-instr~cted7-~nfo~medr--or--advi~ed--±ft 

a~y--m~nner-as-to-tke-~~mit8tiens-on-~he-~mo~nt-o£-exemplary 

or-p~n±t±ve-dama9e~-a~-~et-£orth-±n-s~O~eet±on-t6ttbt7 

illill __ Liability for punitive damages must be 

determined by the trier of f~ct, whether judge or jury. 

iliJ..!ll (a) If the trier of fact returns <!__~~~dic!:: __ E..!._ 

finding of liability for punitive damages, the amount 

thereof mu~!_ __ be determined exclusively ~_y_the judge and 

~dgment entered within a reasonable time. 

(b) When an award of punitive damages is made, the 

judge shall clearly state his reasons for making the award 

in findings of fact and conclusions of law, del!\c:_n~tr_ati_C0l 

consideration of each of the_ following matters: 

-5- HB 442 
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{i) the nature and reprehensibility of the defendant's 

wrongdoing; 

{ii) the extent of the defendant's wrongdoing; 

(iii) the intent of the defendant in committing the 

wrong; 

(iv) the profitability of the defendant's wrongdoing, 

if applicable; 

(v) the amount of actual damages awarded by the jury~ 

(vi) the defendant's net worth; 

(vii) previous awa~ds of punitive or exemplary damages 

against the defendant based upon the same wrongful act; 

(viii) potential or prior criminal sanctions against 

the defendant based upon the same wrongful act; and 

~ny other circumstances which may operate to 

INCREASE OR reduce, without wholl_y_~_e_feating, punitive 

da~ages. 

t8t(9) Evidence regarding_ !_tte defendant's financial 

affairs, financial condition, and net worth may not be 

admissible in a trial to determin_~_ wt"!_~_~h~~-?- g~!e~-~~-~ 

liable for punitive damages, except that evidence of the 

defendant's net worth must be consid~-~~the __ j_~_~_!! 

determining -~!:!_e amount of punitive damages to be awar~ed in 

those cases where liabil~.!:_y_~ _ _::; _ _!Jch an award has been 

determined." 
----· -----

NEW SECTION. Section 3. Insurance coverage oE 

-6- HB 442 
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1 

2 

3 

punitive damages void. It is a violation of public policy to 

insure against an award of punitive damages, and any 

insurance policy provision which purports to insure against 

4 any loss from liability for punitive damages is void. 

5 NEW SECTION. Section 4. Codification instruction. 

6 Section J is intended to be codified as an integral part of 

7 Title 28, chapter 2, part 7, and the provisions of Title 28, 

8 chapter 2, part 7, apply to section 3. 

9 NEW SECTION. Section 5. Severability. If a part of 

10 this act is invalid, all valid parts that are severable from 

11 the invalid part remain in effect. If a part of this act is 

12 invalid in one or more of its applications, the part remains 

13 in effect in all valid applications that are severable from 

14 the invalid applications. 

15 N~W SECTION. Section 6. Applicability. t%t-exe~pt--es 

16 prov~d~~---in--stlb~eetion--tit,--this--aet--~ppiies--to--~ny 

17 proeeeding-±n-whie~-triaf~is-eommenced-eEter--th~--effeetiYe 

18 date-o£-this-eeto 

19 t~t--Section--3--applie~--to ~ACT APPLIES TO CLAIMS 

20 ARISING AND policies of insurance issued after the effective 

21 date of this act, EXCEPT THAT SUBSECTIONS (7), (8), AND (9) 

22 OF 27-1-221 APPLY TO TRIALS THAT BEGIN AFTER THE EFFECTIVE 

23 DATE OF THIS ACT WHETHER OR NOT THE CLAIM AROSE AFTER THE 

24 EFFECTIVE DATE OF THIS ACT. 

25 NEW-SE€~f9N.--seetion-7o--B£feetive--date.--~his-~et-~s 
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HOUSE BILL NO. 442 

INTRODUCED BY MERCER, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO 

RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE 

DAMAGES IN CONTRACT-RELATED CASES; PROHIBITING INSURANCE 

COVERAGE OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-1-220 AND 

27-l-221, MCA; AND PROVIDING APPLICABILITY DATES ANB-AN 

£MMEr-:·A1fB- BPPB€TIYe--eATe." 

BE IT ENACTED BY THE LEGISLA1"URE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-220, MCA, is amended to read: 

"27-1- 220. Pt2rpe~~------faettusl--basis-fer-pttni~ive-er 

exempiary-Oaftlia~e~ Punitive damag_es when allowed. ~he 

p~rpo~e--of--~~-i-~ii--ie--to--deter--eiaime-fer-ptt~itive-or 

exemplary-eamegee-that-are-no~-eiearly-baeed-in-£aet7-a"d-to 

that-end,-the-~e~ieiat~re-intends-£or-i~-Y-iii-te-be-ttsed-in 

eombinatien-with-early-and-ready-applieation-and-grantin9-of 

motione-for-sttmmery-;ttd~ment-pttrettant--to--Rttie--56--of--the 

Menten~--Rtlle~--of-eivi~-Pro~eft~re-where-saeh-eia±m~-8re-net 

he~ed-in-£eet 7 -and-the-8pplieat±on-of-the-eanetione-provided 

~er-±n-R~ie-il-of--the--Montana--Rnlee--·of--eivil--P~o~edHre 

again~t--thoee--pertiee--re~pons±ele-for-makinq·-~Heh-eiaims7 

~xcept as otherwise expressly provided by statute, a 
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judge or jury may award, in addition to compensatory 

damages, punitive damages for the sake of example and for 

the purpose of punishing a defendant. 

(2) (A) Unless otherwise expressly provided~ 

statute, punitiveflamages may not be recovered in any action 

arising from: 

fat(I) contract; 

tbt(II) breach of contract; 

~t(Ill) breach of any express or implied covenant 

included within or arisin9__?ut of a contract_L__2!_ 

tft}(IV) a--tort-~hftt-is-interrelated-with-end-depeneent 

npon-a-elaim-.for-breaeh-o_f-eof'ttraee.- TORTIOUS VIOLATION OF 

ANY EXPRESS OR IMPLIED COVENANT INCLUDED WITHIN OR ARISING 

OUT OF ~ CONTRACT. 

~UBSECTION (2)(A) DOES NOT PROHIBIT RECOVERY OF 

PUNITIV~- DAMA<:;_ES IN A_ PROQUCTS LIABILITY ACTION OR AN ACTION 

ARISING UNDER 33-18-201." 

Section 2. Section 27-l-221, MCA, is amended to read: 

''27-l-221. When-exernpitH"'Y Punitive damages allowed 

!J~bility --proof :~_award. (1) Subject to subsection (2) 7 

if't-any-8etioft-.fer-a-breaeh-o£-af't-ehligeeioft-f'tot-arising-£rom 

eorttrae~ and the __Q_£?visions of 2_7_:-_l-220, ceasonab;!-~_~tive 

damages may b~ awarded where the defendant has been guilty 

of eppre~~ioft 7 ~~tual fraudr or ~~~al maliceT-ae~ttal-~r 

presumed 7 -the-jttry,-in~add±tion-to-the-aetHal--damage~T--may 
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~i¥e-dsma~es-for-the-3ake-e£-exampre-and-by-way-ef-pHnishin9 

the-defendant. 

(2) A defendant is guilty of actual malice if he: 

(A) knowingly caused injury to the plaintiff~; OR 

(B) HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS 

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE 

PLAINTIFF AND: 

1!1 DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS OR 

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TO 

THE PLAINTIFF; OR 

i!!J_DELIBERATELY PROCEEDS TO ACT WITH INDIFFERENCE TO 

THE HIGH PROBABILITY OF INJURY TO THE PLAINTIFF. 

(3) FOR PURPOSES OF SUBSECTION (2)(A), A PERSON ~CT~ 

KNOWINqLY IF HE IS AWARE THAT IT IS HIGHLY PROBABLE THAT 

INJURY WILL BE CAUSED BY HIS CONDUCT. 

t3t(4) A de~.~ndant is guilty of actual fraud if he: 

L~) makes a representation with know~~dge of its 

fa"lsity; or 

~-!=':O_'!f:~als a material fact with the purpose of 

depri~ the plaintiff of pl·opert_y_ or legal rights or 

otherwise causing injury. 

t•t(5) Actual fraud exists only where the plaintiff 

has a right to rely upon the representation of the defendant 

and suffers injury as a result of such reliance. The 

contract d~~initions of fraud expressed in Title 28, chapter 
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2, do not apply_. to proof of actual fraud under this section. 

tit~ The-;ary-may-ne~-awe~d-exemplary-er-p~niti~e 

daMa~es-~nless-the-pleinti££-has-pro~ed-a~% ~ Pl~ments of 

the claim for ~x~mpl:ary-or punitive damages must be proved 

by clear and convincing evidence. Clear and convincing 

evidence means evidence in which there is no serious or 

substantial doubt about the correctness of the conclusions 

drawn from the evidence. It is more than a preponderance of 

evidence, but less than beyond a reasonable doubt. 

t3t--Pr~sum~d-maliee-exi~t~-when-a-person-ha~-~nowledge 

oE--faetsT--intentionally--avoids--learnin9--of--£aet~T---or 

reeklessly--disre9ards--faets,--knowledge--of--whieh--may-be 

pro•en-by-direet-or-eireamstant~al-~videnee,-whieh-ereates-a 

high-de9ree-of-risk-of-herm-eo-the-s~bstafttiei-interests--of 

another7---a"d---either--deliberatery--proeeeds--to--aet--in 

eo"seio~s-disF~qerd-of--or--ind~fferenee--to--that--risk--or 

reekle~sly---proeeeds---in---Hftreasoftable-~disregerd--of--or 

indifference-to-that-risk~ 

t4t--The-plaintif£-may-noe-present,-with-respeet-to-the 

iseue-o£-exempiary-or-p~nitive-damages7-4fty-evidenee-to--the 

iHry--regardin~--the--defendant~s--Einaneiai--affairs-er-net 

worth-Hnless-the-;ud~e-first-rulesT-outside-the-presenee--o£ 

the--;ary1 --that--the--plaintif£-has-presented-a-prima-faeie 

elaim-for-exem~lery-or-pHnitive-daMages~ 

t5t--A--defendant--is--gttilty--of--oppression---if---he 
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~n~ent±enaiiy-ea~se~-er~ei-anft-un1ust-har~sh~p-hy~ 

ta~--m±~~~e-or-abuse-o£-a~~her~ty-or-power~-or 

tbt--~aking--advaft~age-c£-seme-weakness,-disability 7 -er 

misEortune-ef-ano~her-perseno 

t6t--tat-rn-easee-or-aetual-£rattd-or-aetual-maliee7 -the 

j~ry-may-award-reasonabie-punitive-dama9es-after-eensidering 

the-eirettmstanees-o£-the-easeo 

tbt--fn-a±%-other--eases--where--puni~ive--damaqes--are 

awardedT--pHnirive--damaqes-may-be-in-an-amottnt-ttp-to-but-no 

qreater-than-$i5r99&-or-l,-o£--the--de!endant~s--net--worth7 

whiehever-is-greater. 

t7t--fn--eases--where--punit±ve-damages-may-be-awarded7 

the-;ury-shell-ne~-b@-inetr~eted7-iftferme~,--er--ad•i~ed--in 

any--menn@r-as-to-the-lfmitations-on-the-nmottn~-ef-exemplary 

o~-pHnit±~e-demaq@~-as-set-£orth-in-~tlhseetion-t6ttbt• 

t6ii2) Liability for punitive damages must be 

determi~e~ ___ the trier of (act, whether judge or jur_y_~ 

t1t(8) ~-!~ the trier of fact returns a verdict or 

finding of liability for punitive damages, the amount 

thereof m~~~~- determined exclusively by the judge and 

judgme~~ ___ entered within a reasonable time. 

(b) When an award of punitive damage~ is made, the 

~shall clearly state his reasons for making t-~-~ award 

in finding~_2!_1~~t and conclusions of l~w, demonstrating 

consi~~_ration of each of the following matters: 
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(i) the nature and reprehensibility of the defendant's 

wrongdoing; 

( i i) the _extent of the defendant's w_rongdoing; 

~ii) the intent of the defendant in committing the 

wrong; 

L!v) the profitability of the defendant's wrongdoing, 

if applicable; 

(v) the amount of actual damages awarded by the jury; 

tyi) the defendant's_net worth; 

{vii) prev.~9us awards of punitive or exemplary damages 

against the defendan~ based upon the same wrongful act; 

(viii) potential or prio~_ criminal sanctions against 

the defendant based upon the same wrongful act; ~nd 

( ix) any other cir_cumstanc_es which may operate to 

INCREASE OR reduce, without wholly ~~featinq, punitive 

damag~-~ 

t8t(9) Evidence regarding the defend~~t's financial 

affairs, financial condition, and net worth may not be 

admissible in a ~~ial to determine whet~~r a defendant is 

liable for punitive damages, except that evidence of the 

defendant's net worth must be considered by the judge in 

deterl!lining the amount of punitive damages to be award~~._in 

those cases where J)?tbility for such an award has been 

~ete_!l!!~-~il~." 

NEW SECTION. Section 3. Insurance coverage of 

-6- HB 442 



.. 

HB 0442/02 

1 

2 

punitive damages void. It is a violation of public policy to 

insure against an award of punitive damages, and any 

3 insurance policy provision which purports to insure against 

4 any loss from liability for punitive damages is void. 

5 NEW SECTION. Section 4. Codification instruction. 
--~~~---

6 Section 3 is intended to be codified as an integral part of 

7 Title 28, chapter 2, part 7, and the provisions of Title 28, 

8 chapter 2, part 7, apply to section 3. 

9 NE~_SE~TION. Section 5. Severability. If a part of 

10 this act is invalid, all valid parts that are severable from 

11 the invalid part remdin in effect. If a part of this act is 

12 invalid in one or more of its applications, the part remains 

13 in effect in all valid applications that are severable from 

14 the invalid applications. 

15 NEW SECTION. Section 6. Applicability. tlt-Bxeept--~s 

16 previded---in--~~bseetion--titT--~his--eet--appries--to--any 

17 ~roe~~di~q-in-whieh-t~ie%-ts-eommeneed-eft@~--the--eEEeetive 

18 date-of-this-aet~ 

19 trt--Seetion--3--~pplies--to THIS ACT APPLIES TO CLAIMS 

20 ARISING. ANq policies of insurance issued after the effective 

21 date of this act, EXCEPT THAT SUBSECTIONS (7), (8), AND (9) 

22 ~_2]_~~~1 _APPLY TO TRIALS THAT BEGIN AFTER THE EFFECTIVE 

23 DA'I'E OF THIS~-~.!__i'l__HETHER_~QR NOT THE CLAIM AROSE AFTER THE 

24 EFFECTIVE __ .QATE__Q!:__THIS ACT. 

25 NP.W-SBe~+eNo--Seetion-~.--erreetive--dete.--~hi$-aet-is 
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HOUSE BILL NO. 442 

INTRODUCED BY MERCER, MANUEL 

A BILL FOR AN ACT ENTITLED: ""AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO 

RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE 

DAMAGES IN CONTRACT-RELATED CASES; PR6H~Bi~~N6--iNSBRANEB 

E6VBRA6B-8P-PBN~~~VE-BAMA6ESt AMENDING SECTIONS 27-1-220 AND 

27-1-221, MCA; AND PROVIDING APPLICABILITY DATES AHB-AH 

!MMEBiACfE-EPPB€1i'fY'E-BAIJIB. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-220, MCA, is amended to read: 

"27-l- 2 2 0 . Pttrpo~e------£eettutl --ba~i!S-for-pt1n±t±v~-or-

exempie~y-damage!S Punitive damage5 when allowed. The 

pttrpo~e--o£--Z~-i-2~1--i~--to--deter--ela±m~-Eor-p~n±ti.,e-or 

exemplary-dama9e~-that-ere-not-c±ear~y-ba~ea-±n-faet,-and-to 

that-end 7 -the-±€gi~±att1~e-intend~-~or-iT-i-i~T-to-be-tt~~d-iM 

eomb~nat±on-with-ear±y-and-ready-epp±ieet±~n-and-~rant±ng-o£ 

motion~-£or-~~~ary-jt1dgment-pur~tlant--to--Rttl~--S6--of--the 

Monten~---Rttie~--o£-e+vii-Proeedt1re-where-5tleh-eiaim~-ere-not 

ba~ed-in-faet 7-and~the-epp±±~ation-of-th~-~anet±on~-p~ovided 

fo~-±n-Rnle ll-of--~he--Montane--R~±e~--of--€iv±±--P~oee0~~e 

aga±n~t--th~~e--partie~--re~pon~±b±e-for-ma~±ng-~~en-e±8±m~~ 

l_!__l____~xcept __ ~-- o~.~_i~_expres_? __ ~y provided by statu~~-~ 
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judge or jury ~ award, in addition to compensatory 

damages, punitive damages for the sake of example and for 

the purpose of punishing a defendant. 

(2) (A) Unless otherwise expressly provided by 

statute, punitive damages may not be recovered in any action 

arising from: 

tat(I) contract; ~R 

tbt(II) breach of contract7. 

tettf~fl-breaeh-of--anr--exp~e~~--e~--±mpi±ed--eoven8ftt 

±neiud~a-w±th±n-or-ar±~±nq-o~t-of-8-eontraet;-or 

t~ttf¥t-a--~ort-that-±~-±nt~rrei8ted-w±th-and-depend~nt 

~pon-a-ela±m-for-Oreaeh-o~-eont~e~~~ ~9~~f6~E~-YfBbA!~8N--6P 

AN¥-- Bl!PRESS--8R- ~MPc~EB--E8YENAN'l'- INec~BEB- W nH~N -eR-AR iS Hffi 

BB~-eP-A-E8H~RAE~~ 
---~-

(B) SUBSECTION (2)(A) DOES NOT PROHIBIT RECOVERY OF 

PUNITIVE DAMAGES IN A PRODUCTS LIABILITY ACTION OR AN ACTION --------·-

ARISING UNDER 33-18-201."' 

Section 2. Section 27--1-221, MCA, is amended to read: 

''27-1-221. When-e~empi~~r Punitive damages a~iowed 

~iability -- proof -- award. (1) Subject to subsection (2) 7 

±n-any-act±en-£o~-a-breaeh-o£-an-obli9et±o"-not-ar±~±n9-from 

~ontre~t and the provisions of 27-1-220, reasonable punitive 

damages may_ be awarded where the defendant has been guilty 

of ~ppres~ionr actual fraud,- or actual malicer-aettH:~l··or 

pre~umed,-the-;~ry,-~~-e0dit~on-to-the-aet~a~--dema9e~,--may 
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9ive-da:m~g~s-for-~h~-~ak~-of-~xample-and-by-way-o£-p~n~~h±n~ 

the-derel'!:d:a:nt. 

(2) A defendant is guilty of actual malice if he: 

(A) knowingly caused injury to the plaintiffo; OR 

(B) HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS 

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE 

PLAINTIFF AND: ----

(I) DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS ~ 

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF _ _INJURY TO 

TH~PLAINTIFF; OR 

(II) DELIBERATELY PROCEEDS TO ACT WITH INDIFFERENCE TO 

THE HIGH PROBABILITY OF INJURY TO THE PLAlN'rH'F. 

L~FOR PURPOSES OF SUBSECTION (2)(A), A PERSON ACTS 

KNOWINGLY IF HE IS AWARE THAT IT IS HIGHLY PROBABLE THAT 

INJURY WILL BE CAUSED BY HIS CONDUCT. 

t3t(4) A defendant i~ guilty of actual fraud if he: 

(a) makes a representation with knowledge of its 

falsity~ or 

l!:!l__ __ co~~ea!~-~-JYlater ial fact with the purpose of 

depriving the plaintiff of property or legal rights or 

otherwise causing injury. 

t4ill1 Ac~-~--t~aud exists only where the plaintiff 

has a right to rely upon the representation ~~ the defendant 

a11d suffers injury as a result of such reliance. The 

contract definitions of ·fraud expressed in Title 28, chapte~ 
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2, do not apply to _E_£oof of actual fraud under thi3 sect_ion. 

t~t~ The-jtlry-moy-not-award-exempi~~y-er-ptln~t~v~ 

dama9e~-~nie3~-the--p±~in~~~£-ha~-preved-all All elements of 

the claim for e~empiary-or punitive damages must be proved 

by clear and convincing evidence. Clear and convinc1ng 

evidence means evidence in which there is no serious or 

substantial doubt about the correctness of the conclusions 

drawn from the evidence. It is more than a preponderance of 

evidence, but less than beyond a reasonable doubt. 

f3t--Pre~um~d-ma±i~e-exi~t~-when-e-per~on-ha~-knowiedge 

of--feets7 --intent~onei~y--a~o~d~--i~arnin9--of--fact3r---or 

reekie~~iy--di~r~9ar~s--faets,--know±ed9e--o£--wh±eh--may-be 

proven-by-direet-or-c±reum~tant±a~-e~±denee,-wn±e~-e~~at~~-~ 

h±gh-de9ree-e£-~i~~-of-he~m-to-the-~tlb~t~nt±al-±ntere~t~--of 

anothe~ 7 ---and---either--del±berately--proeeed~--to--aet--±n 

eon~e±eus-dt~re9ard-of--or--±nd±£ferenee--to--that--r±~~--or 

reckie~~iy---preeeed~---±n---tlnreasenabie--disre9ard--of--or 

±nd±££erenee-to-~hat-ri~ko 

t•t--The-pla±nt±££-may-not-present,-v±th-~e~peet-te-~he 

±s~~e-of-exemp~ary-er-pun±t±ve-dcmc9e~,-ony-e~±denee-to--the 

;~ry--re9ar~in9--the--defendant~~--£inane±aT--affa±rs-er-net 

worth-unTess-the-judge-£±rst-rttTe~,-otlts±de-the-presenee--of 

the--;u~y7--t~at--the--pla±nti£f-has-presented-a-prima-fae±e 

ela±m-f~r-e~emplary-or-puniti~e-dama9eS• 

f5t--A--defenda~t--±s--gtliity--o£--eppres~ton---±f---he 
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intent±o~a~ry-e8~~es-cruel-~nd-~n;~~t-h~rO~hip-by~ 

tat--mis~~e-or-a~~~e-or-atlthority-or-power;-or 

tbt--taking--advantage-o£-~ome-we&~~ees,-d±seb±~±ty,-or 

mi~fortttne-o£-anotker-per~on. 

t6t--tat-In-eaeee-o£-aetttal-£raud-or-aetttar-maliee7-~he 

!ttry-may-oward-ree~onabie-pttnit±•e-damage~-after-considering 

the-e±retlmstanee~-oE-the-ea~e. 

tet--!n-ali-otMer--ea~ee--where--pun±t±•e--damage~--are 

awarded 1 --pttn±t±ve--dam~ges-may-be-±~-an-emotlnt-tlp-to-bttt-ne 

greater-than-~is7 eea-or-l%-o£--the--de£endant~~--net--wortk7 

whiehe~er-ie-greater* 

t1t--In--eaeee--where--pttn±t±•e-dama9e~-mey-be-awarded7 

the-jttry-~ha~~-not-be-in~t~tte~~d,-in£ormed,--e~--5dv~~~d--in 

eny--manne~-a~-to-the-iimitation~-on-th~-am~~nt-of-exempiary 

o~-p~~±ti~e-damage~-~~-~~t-£orth-in-~tlb~eet±on-t6ttbt~ 

±_6_:Li7) Liability for punitjve damages must be 

determined by the trier of fact, whether ill:~_g_e or jury, 

f:7t(8} (a) if WHE~ th~ trier-of-tact JURY ~_eturns a 

verdict or find~ng of liability for __ ~itive damages, the 

amount_._ thereof must be _t?etermined exclusive!~_t_r-~~- j~~-9_~­

JURY and ~~-g~ent--entered--with±n-:_-a---~~:a~~nab!e--tim.~ BE 

SUBMITTED 'I'O THE JUDGE FOR REVIEW AS PROVIDED~ IN SUBSECTI_O_fl 

i!W_~_L. 

ib) When an award of punitive dam~ges 1s made ~y THE 

JUDG~ ~!"t~--.;.od9e HE sha_l~arl.Y__state his reasons tor 
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making the award in findings of fact and conclusions of law, 

demonstrating consideration of each of 

matters: 

the following 

(i) the nature and reprehensibility o~ the defendant's 

wrongdoing; 

(ii) the extent of the defendant's wrongdoing; 

li!il_the intent of the defendant in committing the 

wrong; 

{iv} the profitabili~of the defendant's wrongdoin~ 

if applicable: 

(v) the amount of actua_!_ damages awarded by the jury; 

(vi) the defendant's net worth; 

(vii) previo~s awards of punitive or exemplary damages 

against the defendant based upon th_~ ~~~~wrongful ~~-~!:-.. ! 

(viii) potential or prior criminal sanctions against 

the defendant bas~~~~ __ the same wrongful act; and 

(ix) any_ other circumstances which may operate to 

INCREASE OR reduce, wi~~9ut wholly defeating, punitive 

damaqes. 

t 9 tt9t-- Ev i den.e e- reg_~_~d ~ ng-- ~he- -d~f~~da n t .1. ~ --£ :i: na:'l.ei:a-1: 

a£fair~,:--£ineneie ±--eondi t :ion-; - -and--net--::_-wor-t=~'::-:::-!'1~~~-!-:_~~ 

~dm:i: ~~ib-le-in -a=-~ E'-~-~:; -_ t;:~_-_d~~-e rm:i: ~e -whet he~--a- -d.e fend.a n t-- :t ~ 

1: :te:bi ~- -£ot""- -pt1 n :t t i-v_e-- ·damage~--,--- exe~_E--=--!_~ ~-!:"' _!~e-~-~~ -of- the 

de fe ttda. n t .1.~-~~!__:____!!_c_?_"t" t-1-:_-~~.!--be- eon~ ide red- -_Ey-- t t't.e=.::.-_..i!!_ci_ge-- -t..!:! 

dete rtn.~~ i:t'lg-- the-tt~eJt1nt -of -pttnit i 'lfe ::- ~-o~~9:~~- te-C~-~-~~!-~_d_---:-_ -t n 
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~he~e-eeses-where-±~eb~±ity--Eor--~tteh--an--award--ha~--bee~ 

deeermine~.-

(C) THE JUDGE SHALL REVIEW A JURY AWARD OF PUNITIVE 

DAMAGES, GIVING CONSIDERATION TO EACH OF THE MATTERS LISTED 

IN SUBSECTION (8)(8). IF AFTER REVIEW THE JUDGE DETERMINES 

THAT THE JURY AWARD OF PUNITIVE DAMAGES SHOULD BE INCREASED 

OR DECREASED, HE MAY DO SO. THE JUDGE SHALL CLEARLY STATE 

HIS REASONS FOR INCREASING OR DECREASING THE PUNI~IVE 

DAMAGES AWARD OF THE JURY IN FINDINGS OF FACT ~ND 

CONCLUSIONS OF LAW, DEMONSTRATING CONSIDERATION OF EACH OF 

THE FACTORS LISTED IN SUBSECTION (8)(8). 

(9) THE PLAINTIFF MAY NOT PRESENT, WITH RESPECT TO THE 

ISSUE OF_ EXEMPLARY OR PUNITIVE DAMAGES, ANY EV~-~-ENCE TO THE 

JURY REGARDING THE DEFENDANT'S FINANCIAL AFFAIRS OR NET 

WORTH UNLESS THE JUDGE FIRST RULES, OUTSIDE THE PRESENCE OF 

THE JURY, THAT THE PLAINTIFF HAS PRESEN1'ED A PRIMA FACIE 

CLAIM FOR EXEMPLARY OR PUNITIVE DAMAGES." 

NSW-SEeTfSNo--Seet±en-3.---Yn~ttranee-----coverage-----oE 

pttnitive-~oma9es-voido--lt-ie-a-v±o±ation-of--pttb±±e--poi±cy 

to--ins~re--a9ainst--an--award--o£-panit±ve-dama9ee,-and-any 

21 ±nsttranee-poiicy-provi~ion-wh±eh-pttrports-to-±n~ttre--a9ainst 

22 any-loss-£rom-!±abiiity-·for-pttniti~e-damages-±s-vo±d.-

23 HEW-SEeTI9No--Seetion-4o--eodi£ieation-----±nstrttctiono 

24 Seet±on-3-±s-intended-to-~e-codified-a~-cn-±ntegrc±-psrt--of 

25 ~itie-~8,-ehapter-% 7 -part-17-and-the-provi~~o~~-o~-~±tie-iBt 
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ehapter-io-part-~r-a~p~y-to-~e~t±o~-~. 

NEW SECTION. Section 3. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 4. Applicability. t~J-Exeept--a~ 

prov±ded---in--~ub~eet±o~--tzt,--tki~--aet--appi±e~--to--any 

proeeed±n9-±n-wh±~h-triai-±~-~ommeneed-after--th~--e~£eet±ve 

date-o£-th±~-aeto 

t~t--Se~t~on--3--ap~l±e~--to THIS ~~-~PPLIES TO CLAIMS 

ARISING ANB poi±~±e~-o£-±n3~rance-±~~tl~d after the effective 

date of this act, EXCEPT THAT SUBSECTIONS (7), (8), AND {9) 

OF 27-1-221 APPLY TO TRIALS THAT BEGIN AFT~R THE EFFECTIVE 

DATE OF THIS ACT WHETHER OR NOT THE CLAIM AROSE AFTER THE 
~------

EFFECTIVE DATE OF THIS ACT. 

NBW-SBeTfSNo--Sectio~-?.--Effeeti~e--dateo--~hi~-a~t-i~ 

e£f~e~i~e-o~-pa~~ag~-6nd-approvalo 

-End-
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STANDING COMMITTEE REPORT 
SENATE 

MA PRESIDENT 

We. ~our comm.ttee on 
SEt'-tATE JUDICIARY 

hav•ng t1ad under cons•dera!lon 

_____ ___:T..,lli•r~ rec;dill[J copy t _!:!-~~ __ l 
color 

Limit Puntive damages. 
Mercer (Halligan) 

Rcsp~ctlully report as folla...,.s 1 hat 

1. Title, lines 7 and 8. 
Following: "CASES;'' on line 7 

March 26 

HOUSE BILL 

f-!.OUSE BILL 

No 

'0 

Strike: the remainder of line 7 through "DAMAGES;" on line 8 

2. Puge 2, line 7. 
Following: ";" 
Insert: 11 or"-

3. Page 2, line 8. 
Following: "contract'' 
Strike: ";" 
Insert: -

4. Page 2, lines 9 through 14. 
Strike: subsections (III) and (IV) in their entirety 

5. Page 5, line lB. 
Following: ''(al'' 
Strike: "!£"-­
Insert: "When" 
Following: "the" 
Strike: "triNo:f fact" 
Insert: ''jury" 

)&-:'c':)§( 

X.\!'x:.v:iiz.f~ co:a:\ur.n 

'~~' '' /u '·1,/ ( 
5t:"nator ~lazurek 

87 
19 

• 
442 

442 

.~:1 ,?· ,· .Z _.. r , ("J 

• l 'i· 
~ ~~y 

SENATE JUDICIARY 
HB 442 
Page 2 ~.;. ~ .. 

6. Page 5, line 20 . 
Follo\...-ing: "the" 
Strike: "judgR" 
Insert: 10 jury., 

7. Page 5, line 21. 
Following: line 20 
Strike: line 21 through "time" 

i-1arLh 2b 

Insert: "be subrni tted to the judge for review as provided in 
subsection (8) (c)" 

8. Page 5, line 22. 
Following: "made" 
Insert: "by the judge" 

9. Page 5, lines 22 and 23. 
Following: '','' on line 22 
Strike: the Temainder of line 22 through "judg~" on line 23 
Insert: "he" 

10. Page 6, line5 l 7 through 24. 
Following: line 16 
Strike: subsection (9) in its entirety 

81 
19 

Insert: "(c) The judge shall revie\o/ a jury a\vard of punitivP. 
damages, giving considerution to each of the matters listed 
in subsection (8) (b). If after review the judge determine5 
that the jury award of punitive damages should be increased 
or decreased, he may do so. The judge shall clearly state 
his reasons for increasing or decreasing the punitive 
damages award of the jury in findings of fact and 
conclusions of law, demonstrating consideration of each of 
the fuctors listed in subsection (8) (b). 

(9) The pluintiff may not present, with respect to the 
issue of exemplary or punitive damages, any evidence to the 
jury regarding the defendant's financial affairs or net 
worth unless the judge first rules, outside the presence of 
the jury, that the plaintiff has presenteU a prima facie 
claim for exemplary or punitive damages." 

ll. Puqe 6, line 25 through page 7, line 8. 
Str1ke: sccti~ns 3 and 4 in their entirety 
Renumber: subsequ~nt sectio~s 

CO:if [NUED 

(__ 
SC>n:ltvl-· :·.:>LcJl·o,;k 

,, ~ ~; 

~ '/ ~·\' _. 
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SENATE JUDICIARY 
HB 442 
Page 3 

12. Page 7, line 20. 
Following: ''ARISING" 
Strike: "AND policies of insurance issued" 

Amendments, HB 442 
7077b/C:JEANNE\WP:jj 

KHL- MW AS AHENDED 
BE CONCURRED IN 

' I 

' 
Senatot· 

:-!arcb 26 
10 
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Pg. 1 of 3 CONFERENCE COMMITTEE REPORT ReportNo ......... One ... . 

.. .4.-,1.6. .... 19 ... 8.7 ... 

MR. SPEAKER 

We, your FREE Conference Committee on 

House Bill 442 

met and considered House Bill 442 in its entirety 

We recommend as lollows: That House Bill 442, reference copy (salmon) be 
amended as follows: 

1. Title, line 8. 
Following: •eAMA688;" 
Insert: "PERMITTING INSURANCE COVERAGE OF PUNITIVE DAMAGES;" 

2. Page 3, lines 3 through 5. 
Following: "he• on line 3 
Strike: remainder of line 3 through "J!l" on line 5 

3. Page 3, line 8. 
Strike: "(I)'' 
Insert: ''liT" 
4. Page 3, line 11. 
Strike: "(II)• 
Insert: n(i)f'i" 

5. Page 3, lines 13 through 15. 
Strike: subsection (31 in its entirety 
Renumber: subsequent subsections 

CONTINUED 
And that this Conference Comm•ttce report be adopled. 

FOR THE SEN7T ./· / ,.-/ 

=Uti£ /,. ; .. · ._:,z-.--:.'cfiliirman 

ADOPT 

Hall)'gan, 

~. t/)(.n se _AJftu--
Sen. Ga t 

REJECT 

FOR THE HOUSE 

,.11/Gec..::t2 

z~:r;.;r 
2W&y 
f<ep.-Add~ 

0 

0 

() 

~ 

HB 442 
Page 2 of 3 

6. Page 5, line 18. 
Following: "%f" 
Insert: "Evidence regarding a defendant's financial affairs, 
financial condition, and net worth is not admissible in a trial 
to determine whether a defendant is liable for punitive 
damages.• 

7. Page 5, line 19. 
Following: "verdict" 
Strike: "or 11 

Following:"finding" 
Strike: "of liability" 
Insert: "a defendant liable" 

8. Page 5, line 20. 
Following: "amount• 
Strike: •the~ 
Insert: "of pun1tive damages" 
Following: "must" 
Insert: "then---
Following: "determined" 
Strike: "exclusively• 

9. Page 5, line 21. 
Following: "JURY" 
Insert: "in an immediate, separate proceeding" 

10. Page 5, line 23. 
Strike: "IBitC).' 

' 

Insert: "(7) (c). In the separate proceeding to determine the 
amount of punitive damages to be awarded, the defendant's 
financial affairs, financial condition, and net worth must be 
considered. '' 

11. Page 7, 1 ine 5. 
Strike: "(8) (B)" 
Insert: "(7) (b)" 

12. Page 7, line 8. 
Following: "INCREASING 11 

Strike: ''OR" 
Insert: "-:-"" 
Following: "DECREASING" 
Insert: ", or not increasing or decreasing 11 

13. Page 7, line 11. 
Strike: • (8) (B) • 
Insert: "(7) (b)" 

CONTINUED 



: 

) 

~ 

14. Page 7, lines 12 through 17. 
strike: subsection (9) in its entirety 

HB 442 
Page 3 of 3 

Insert: "(8) Nothing in this section is intended to alter the 
Montana Rules of Civil Procedure qoverning discovery of a 
defendant's financial affairs, financial condition, and net 
worth." 

15. Page 7, line 23. 
Following: line 22 
Insert: •NEW SECTION. Section 3. Insura~ce coverage of punitive 
damages. (H Insurance coverage does not extend to punitive or 
exemplary damages unless expressly included by the contract of 
insurance. 

(2) Prior to renewal of any policy in effect on [the 
effective date of this act] , the insurer shall provide the 
insured with notice of nonrenewal of coverage of punitive or 
exemplary damages in the same manner as required by the 
commissioner of insurance for the renewal of policies with 
altered terms.'' 
Renumber: subsequent sections 

16. Page 8, line 14. 
Strike: "(71, (8), AND (9)" 
Insert: '(6 , (7), and (8)" 
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HOUSE BILL NO. 442 

INTRODUCED BY MERCER, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUNITIVE DAMAGES; LIMITING THE RIGHT TO 

RECOVER PUNITIVE DAMAGES; RESTRICTING THE AWARD OF PUNITIVE 

DAMAGES IN CONTRACT-RELATED CASES; PRBH%B%~%N6--%NSHRANeB 

eeYBRA6B--eP-P8N%~%YB-BAMA6BS7 PERMITTING INSURANCE COVERAGE 

OF PUNITIVE DAMAGES; AMENDING SECTIONS 27-l-220 AND 

27-l-221, MCA; AND PROVIDING APPLICABILITY DATES ANB-AN 

rMMEBfA~B-BPPBe~rYB-BA~B." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 27-1-220, MCA, is amended to read: 

•27-1-220. P~~pes~------taet~al--basis-tor-~~nitive-or 

exemp%ary-dama~es Punitive damages when allowed. ~he 

p~~pose--o£--i?-1-iii--is--to--deter--eiaims-ter-p~nit~•e-or 

exeapiary-damaqes-that-are-not-eieariy-based-~ft-faetr-and-to 

that-end,-the-le~islature-intends-for-~~-1-~~l-to-be-used-in 

coabination-with-early-and-ready-applieation-and-~ranting-of 

motions-tor-sHmmary-j~dqment-p~rs~ant--te--R~ie--56--e£--the 

Montana--Rtties--o£-etvii-P~eeed~re-wh~re-stteh-elaims-are-not 

based-in-Eaet7-and-the-app%ieatioft-cf-~he-safteticns-pro~ided 

Eer-in-R~ie-~~-ot--tfte--Mon~ane--R~ie~--ot--eivil--Prceed~re 

a1ain~t--thoee--par~ies--~esponsibie-fc~-me~tn~-stteh-elaimso 

~n• ,..,.,,.,~.council 
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rtd u""..!l u" 

(l} Except as otherwise expressly provided by statute, a 

judge or jury may award, in addition to compensatory 

damages, punitive damages for the sake of example and for 

the purpose of punishing a defendant. 

(2) (A) Unless otherwise expressly provided by 

statute, punitive damages may not be recovered in any action 

arising from: 

tat(I) contract; OR 

tbt(II) breach of contract7. 

tettff%t-breaeh-ot--any--express--cr--imp%ied--eevenant 

inel~ded-within-or-arisiftg-ed~-e£-a-eeft~rae~7-0r 

tdtt£Yt-a--tort-that-t~-inter~elsted-with-and-depeftdent 

~pcn-a-e%a±m-£or-breaeh-o£-eontrae~o T9R~leHS--Yf9bA~i9N--ep 

AN¥--BHPRBSS--8R-rMPbtBB-€BVEHAN~-tNebBBBB-Wf~HtN-BR-AR%SfN8 

BH~-BP-A-eSH~RA€~7 

(B) SUBSECTION (2)(A) DOES NOT PROHIBIT RECOVERY OF 

PUNITIVE DAMAGES IN A PRODUCTS LIABILITY ACTION OR AN ACTION 

ARISING UNDER 33-18-201." 

Section 2. Section 27-1-221, MCA, is amended to read: 

11 27-l-221. Wheft-exem.p3:ary Punitive damages a1dowed 

liability -- proof -- award. (1) Subject to subsection (2) 7 

in-8fty-8et±eft-for-a-breaeh-of-an-obli98~~on-nee-arisin~-from 

een~raet and the provisions of 27-l-220, reasonable punitive 

damages may be awarded where the defendant has been guilty 

of eppressiOft7 actual fraud, or actual malice,-aet~ai-or 

-2- HB 442 
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HB 0442/04 

prestulled:,-t::he-jttryT-~n-.e:dd±t:ior'l-to-the-ac:t:tll!l%--dam.a~e~ 7--may 

qiwe-d:amages-£er-the-sake-of-example-and-ey-way-el-pt1niehiftg 

tol'l~-d~f~ndanto. 

(2) A defendant is guilty of actual malice if he~ 

tAt--knowinqiy-eatleed-iftjtlry-t:o-the-plointif!T~-9R 

~ HAS KNOWLEDGE OF FACTS OR INTENTIONALLY DISREGARDS 

FACTS THAT CREATE A HIGH PROBABILITY OF INJURY TO THE 

PLAINTIFF AND: 

tft(A) DELIBERATELY PROCEEDS TO ACT IN CONSCIOUS OR 

INTENTIONAL DISREGARD OF THE HIGH PROBABILITY OF INJURY TO 

THE PLAINTIFF; OR 

tfft(B) DELIBERATELY PROCEEDS TO ACT WITH INDIFFERENCE 

TO THE HIGH PROBABILITY OF INJURY TO THE PLAINTIFF. 

t3t--P9R-PBRP9SBS-6P-SSBSEE~£6H-tittAt7-A--PBRSSN--Ae~S 

HNSW!NGb¥--!P--HB--!S--AWARB-~HA~-~~-fS-Hf6HbY-PR6BABbB-~HA~ 

!NaSR¥-Wfbb-BE-EABSBB-B¥-H!S-ESNBSE~~ 

t3tt4t(3) A defendant is guilty of actual fraud if he: 

(a) makes a representation with knowledge of its 

falsity; or 

(b) conceals a material fact with the purpose of 

depriving the plaintiff of property or legal rights or 

otherwise causing injury. 

t4tt5t(4) Actual fraud exists only where the plaintiff 

has a right to rely upon the representation of the defendant 

and suffers injury as a result of such reliance. The 

-3- HB 442 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

HB 0442/04 

contract definitions of fraud expressed in Title 28r chapter 

2r do not apply to proof of actual fraud under this section. 

titt5tt6t(5) ~l'l~--;a~y--mey--neto--ewe~d--exemp%ary--e~ 

pttnitive--damages--ttn%ess--the--p%eintiff-l'les-p~o•ed-a%% All 

elements of the claim for exemplary-or punitive damages must 

be proved by clear and convincing evidence. Clear and 

convincing evidence means evidence in which there is no 

serious or substantial doubt about the correctness of the 

conclusions drawn from the evidence. It is more than a 

preponderance of evidence, but less than beyond a reasonable 

doubt. 

t3t--P~@e~m@d-ma~~e~-~xis~s-wfte~-a-person-has-knev~edqe 

of--faeter--in~~ftt~ofta%ly--ovoids--learftinq--of--~aees7---o~ 

r@e~i~~~iy--disregards--faees7--knowl~dge--of--wftieh--may-be 

prov~n-by-direet-or-eire~mseaneial-evidenee7-wftieh-eres~@s-a 

high-degree-of-r±s~-of-ftarm-eo-eh~-e~b~eane±a%-iftte~es~s--o£ 

another7---and---~~~her--d~%~berae@}y--proeeeds--to--ae~--±n 

eonse±o~s-disreqard-of--o~--~nd~£f@renee--~o--~hat--r±sk--or 

reekTessly---proe@@ds---±ft---~nreasonabie--disregard--o£--or 

indi££erene@-~o-that-risk. 

t4t--~l'le-pia~ntiff-may-not-presento,-witl'l-resp~~t-te-tl'le 

issHe-ef-exempiary-or-p~nieive-damaqe~7-aft7-eYidenee-to--the 

;Hr7--regarding--~he--defeftdafte~s--finaneial--af£airs-er-nee 

woreh-~nless-ehe-j~dge-firse-rHiesT-ontside-~he-presenee--o£ 

the--;ary,--tl'lat--tl'l~--piaintiff-l'las-presented-a-p~ima-faei~ 
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elaim-fe~-exem~±ary-or-p~n~~ive-dama~eST 

t5t--A--c~f~ftcant--~s--~tt~ity--o£--eppress~en---~f---~e 

inten~iena%%y-ea~ses-erne±-and-~n;nst-ha~dship-~y~ 

tat--mi~nse-or-abnse-o£-antherity-er-powerr-er 

tbt--tak*ng--a8vantage-el-some-weakness,-disab±±±ty,-er 

m±srort~ne-o~-another-persono 

t6t--tat-~n-eases-o£-aet~a%-£rand-or-aetna%-ma%~ee,-the 

;nry-may-award-reasonab±e-pnnitive-damages-after-eonsiderin9 

the-eirenmstanees-o£-the-ease. 

tbt--fn-atl-other--eases--where--pnnitive--dama~es--are 

awarded7--pnnitive--damages-may-be-in-an-amonnt-n~-to-bnt-no 

greater-than-$~5,999-or-i%-o£--the--deEendant~s--net--worth7 

wftieft~Yer-is-qreaterT 

t1t--f"--ease~--w~ere--~~"i~iye-damaqe~-may-be-awareed7 

~he-;ury-~haii-not-be-~"strtte~ed7-±"fermed7--er--adYi~ed--in 

afty--maftfter-as-~e-~~~-%±mitations-on-the-amo~nt-o£-exem~iary 

er-punitiv~-dama~ea-as-set-ferth-±ft-~ttbseetien-t6ttbto 

t6tt~t(6J Liability for punitive damages must be 

determined by the trier of fact, whether judge or jury. 

t~ttBt{7J {a) f£ EVIDENCE REGARDING A DEFENDANT'S 

FINANCIAL AFFAIRS, FINANCIAL CONDITION, AND NET WORTH IS NOT 

ADMISSIBLE IN A TRIAL TO DETERMINE WHETHER A DEFENDANT IS 

LIABLE FOR PUNITIVE DAMAGES. WHEN the tr~er-o£-£aet JURY 

returns a verdict ~ finding of-liability A DEFENDANT LIABLE 

for punitive damages, the amount ~hereof OF PUNITIVE DAMAGES 
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~ THEN be determined exeitt~~veiy by the jttege ~ IN AN 

IMMEDIATE, SEPARATE PROCEEDING and ;Hegment-enteree-w~thin-a 

reasenabi~--time BE SUBMITTED TO THE JUDGE FOR REVIEW AS 

PROVIDED IN SUBSECTION ~ {7)(CJ. IN THE SEPARATE 

PROCEEDING TO DETERMINE THE AMOUNT OF PUNITIVE DAMAGES TO BE 

AWARDED, THE DEFENDANT'S FINANCIAL AFFAIRS, FINANCIAL 

CONDITION, AND NET WORTH MUST BE CONSIDERED. 

(b) When an award of punitive damages is made BY THE 

JUDGE, the--;Hdge HE shall clearly state his reasons for 

making the award in findings of fact and conclusions of law, 

demonstrating consideration of each of the following 

matters: 

(i) the nature and reprehensibility of the defendant's 

wrongdoing; 

(ii) the extent of the defendant's wrongdoing; 

(iii) the intent of the defendant in committing the 

wrong; 

(iv) the profitability of the defendant's W[Ongdoing, 

if applicable; 

{v) the amount of actual damages awarded by the jury; 

(vi) the defendant's net worth; 

(vii) previous awards of punitive or exemplary damages 

against the defendant based upon the same wrongful act; 

(viii) potential Q[ prior criminal sanctions against 

the defendant based upon the same wrongful act; and 
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(ix) any other circumstances which may operate to 

INCREASE OR reduce, without wholly defeating, punitive 

damages. 

t8tt9t--E~±denee-regard±ng--the--deEendant"s--r±nane±ai 

afEairs,--£inaneia%--condition,--and--net--worth--may-not-be 

admissibie-in-a-triai-to-determ±ne-whether--a--de£endant--±~ 

liabl@--for--pHnitive--damages,--exeept-that-evidenee-o£-the 

defendant~s-net-worth-mHst-be-eonsidered--by--the--iHdge--±n 

determ±ning--the-amoHnt-of-pHnitive-damagee-to-be-awarded-in 

those-eases-where-liabi%ity--for--s~eh--an--award--has--been 

determined~ 

(C) THE JUDGE SHALL REVIEW A JURY AWARD OF PUNITIVE 

DAMAGES, GIVING CONSIDERATION TO EACH OF THE MATTERS LISTED 

IN SUBSECTION ~ (7)(B). IF AFTER REVIEW THE JUDGE 

DETERMINES THAT THE JURY AWARD OF PUNITIVE DAMAGES SHOULD BE 

INCREASED OR DECREASED, HE MAY DO SO. THE JUDGE SHALL 

CLEARLY STATE HIS REASONS FOR INCREASING SR, DECREASING, OR 

NOT INCREASING OR DECREASING THE PUNITIVE DAMAGES AWARD OF 

THE JURY IN FINDINGS OF FACT AND CONCLUSIONS OF LAW, 

DEMONSTRATING CONSIDERATION OF EACH OF THE FACTORS LISTED IN 

SUBSECTION~ (7)(8). 

t9t--~HB-PbAfN~fPP-MA¥-Hef-PRESBH~T-Wf~H-RBSPB€~-~6-~HB 

tSSHB-SP-BHBMPbAR¥-SR-PHHf~fYE-BAMASEST-AN¥-BYfBBH€8-~6--~HB 

dBR¥--RBSARBfNS--~HB--BBPBHBAH~"S--PfNAN€fAb--APPAfRS-6R-NB~ 

W6R~H-BNbBSS-~HB-dBBSB-PtRS~-RBbBST-6B~SfBB-~HE-PRESBH€B--6P 
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~HE--dBR¥,--~HA~--~HB--PbAfN~fPP-HAS-PRBSBN~BB-A-PRIMA-PA€IE 

€bAfM-P6R-EHEMPbAR¥-6R-PHHf~IYB-BAMASES. 

(8) NOTHING IN THIS SECTION IS INTENDED TO ALTER THE 

MONTANA RULES OF CIVIL PROCEDURE GOVERNING DISCOVERY OF A 

DEFENDANT'S FINANCIAL AFFAIRS, FINANCIAL CONDITION, AND NET 

WORTH." 

NBW-SE€~i9No--Seetion-3e--%nsttranee-----eo~etage-----o£ 

pttnitive-demages-¥oido--£t-±s-a-violation-o£--p~blie--po%iey 

te--ine~re--a~ainet--an--award--of-pttni~ive-damagesr-and-any 

ins~ranee-poliey-p~ovision-whiek-p~rpor~s-to-ins~re--a~ainst 

any-loss-£rom-liability-£or-pttnitive-damagee-is-voido 

NEW SECTION. SECTION 3. INSURANCE COVERAGE OF 

PUNITIVE DAMAGES. (1) INSURANCE COVERAGE DOES NOT EXTEND TO 

PUNITIVE OR EXEMPLARY DAMAGES UNLESS EXPRESSLY INCLUDED BY 

THE CONTRACT OF INSURANCE. 

(2) PRIOR TO RENEWAL OF ANY POLICY IN EFFECT ON [THE 

EFFECTIVE DATE OF THIS ACT], THE INSURER SHALL PROVIDE THE 

INSURED WITH NOTICE OF NONRENEWAL OF COVERAGE OF PUNITIVE OR 

EXEMPLARY DAMAGES IN THE SAME MANNER AS REQUIRED BY THE 

COMMISSIONER OF INSURANCE FOR THE RENEWAL OF POLICIES WITH 

ALTERED TERMS. 

NBW-SB€~19Ho--Seetion-•·--€odifieation-----instraetiono 

Seetion--3-is-intended-to-be-eodified-as-an-integra%-part-of 

~itie-%87-ehapter-i,-part-1,-and-~h~-provi~io~~-o£-~i~i@-~8 7 

eftap~er-iT-part-T,-a~~iy-to-~ee~±on-3~ 
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l NEW SECTION. Section 4. Severability. If a part of 

2 this act is invalid, all valid parts that are severable from 

3 the invalid part remain in effect. If a part of this act is 

4 invalid in one or more of its applications, the part remains 

5 in effect in all valid applications that are severable from 

6 the invalid applications. 

7 NEW SECTION. Section 5. Applicability. t~t-BKeept--a~ 

8 p~ovtded---ift--s~bsee~~en--titr--~h*s--ae~--app%ie~--~o--any 

9 p~oeeedin9-in-wh±eh-trial-±s-eemmeneed-a£ter--~fte--etteet±ve 

10 rlate-o£-th~~-aet~ 

ll trt--Seet%o~--3--appl%e~--to THIS ACT APPLIES TO CLAIMS 

12 ARISING ~NB po%ieies-oE-insHranee-±esued after the effective 

13 date of this act, EXCEPT THAT SUBSECTIONS tTt,-t8t,-AN9--t9t 

14 (6), (7), AND (8) OF 27-1-221 APPLY TO TRIALS THAT BEGIN 

15 AFTER THE EFFECTIVE DATE OF THIS ACT WHETHER OR NOT THE 

16 CLAIM AROSE AFTER THE EFFECTIVE DATE OF THIS ACT. 

17 NBW-SB€T!9N,--seetio~-T,--B££eet%ve--date,--~h%~-aet-is 

18 etteetive-en-passage-and-approvs}~ 

-End-
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