
HOUSE BILL NO. 439 

INTRODUCED BY GRADY, MILES, THAYER 

JANUARY 24, 1987 

FEBRUARY 4, 1987 

FEBRUARY 5, 1987 

FEBRUARY 6, 1987 

FEBRUARY 7, 1987 

FEBRUARY 10, 1987 

MARCH 7, 1987 

MARCH 12, 1987 

MARCH 14, 1987 

BY REQUEST OF THE STATE AUDITOR 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & LABOR. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 98; NOES, 1. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & INDUSTRY. 

COMMITTEE RECOMMEND BILL BE CONCURRED 
IN AS AMENDED. REPORT ADOPTED. 

STATEMENT OF INTENT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS 
AND STATEMENT OF INTENT. 



MARCH 17, 1987 

MARCH 18, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

SECOND READING, STATEMENT OF 
INTENT ADOPTED. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, STATEMENT OF 
INTENT ADOPTED. 

SENT TO ENROLLING. 
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INTRODUCED BY ~ .... _t.._~~~-

BY REQU~~OF TH;-S~~TE~D;TOR 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO THE 

REGULATION OF RISK RETENTION GROUPS AND PURCHASING GROUPS; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Purpose. The purpose of {sections 1 through 

14] is to regulate the formation and operation of risk 

retention groups in this state formed pursuant to the 

provisions of the federal Liability Risk Retention Act of 

1986. 

Section 2. Definitions. As used in [sections 1 through 

14), the following definit.ions apply: 

(1) "Conunissioner., means the commissioner of insurance 

of this state or the insurance regulatory official in any 

other state. 

(2) "Domicile", for purposes of determining the state 

where a purchasing group is domiciled, means: 

(a) for a corporation, the state where the purchasing 

group is incorporated; and 

{b) for an unincorporated entity, the state of it~ 

principal place of business. 

~'"' , .. ,,.,, .. '"""''' 
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LC 1042/0i 

( 3 J "Hazardous financial condition 11 means that, based 

on its present or reasonably anticipated financial 

condition, a risk retention group, although not yet 

financially impaired or insolvent, is unlikely to be able 

to: 

{a) meet obligations to policyholders with respect to 

known claims and reasonably anticipated claims; or 

(b) pay other obligations in the normal course of 

business. 

(4) .. Insurance" means primary insurance, excess 

insurance, reinsurance, surplus line insurance, and any 

other arrangement for shifting and distributing risk that is 

determined to be insurance under the laws of this state. 

( 5) (a) "Liability" means legal liability for damages, 

including costs of defense, legal costs and fees, and other 

claims expenses, because of injuries to other persons, 

damage to their property, or other damage or loss to other 

persons resulting from or arising out of: 

(i) a business, whether profit or nonprofit, trade, 

product, services (including professional services), 

premises, or operations; or 

(ii) an activity of any state or local government, or 

an agency or political subdivision thereof. 

(b) The term does not include personal risk liability 

or an employer's liability with tespect to its employees 

-2- INTRODUCED BILL 
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other than legal liability under the federal Employers' 

Liability Act (45 U.S.C. 51, et seq.). As used 1n this 

subsection, personal risk liability means liability for 

damages because of injury to any person, damage to property, 

or other loss or damage resulting from personal, familial, 

or household responsibilities or activities rather than from 

responsibilities or activities referred to in subsection 

( 5) (a). 

(6) "Plan of operation or a feasibility study" means 

an analysis that presents the expected activities and 

results of a risk retention group, including at a minimum: 

(a) the coverages, deductibles, coverage limits, 

rates, and rating classification systems for each line of 

insurance the group intends to offer; 

{b) historical and expected loss experience of the 

experience of similar proposed members and national 

exposures to the extent this experience is reasonably 

available: 

(c) pro forma financial statements and projections; 

(d) appropriate opinions by a qualified independent 

casualty actuary, including a determination of minimum 

premium or participation levels required to commence 

operations and to prevent a hazardous financial condition; 

(e) identification of management, underwriting 

procedures, managerial oversight methods, and investment 

-3-
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policies; and 

(f) other matters as may be prescribed by the 

commissioner for liability insurance companies authorized by 

the insurance laws of the state where the risk retention 

group is chartered. 

(7) ''Purchasing group'' means a group that: 

(a) h~s as one of its purposes the purchase of 

liability insurance on a group basis; 

(b) purchases liability insurance only for its group 

members and only to cover their similar or related liability 

exposur@, as described in subsection (7)(c); 

(c) is composed of members whose businesses or 

activities are similar or related with resp2ct to the 

liability to which members are exposed by virtue of any 

related, similar, or common business, trade, product, 

services, premises, or operationsi and 

(d) is domiciled in any state. 

(8) "Risk retention group'' means a corporation or 

other limited liability association formed under the laws of 

any state, Bermuda, or the Cayman Islands: 

(a) whose primary activity consists of assuming and 

spreading all or any portion of the liability exposure of 

its group members; 

(b) that is organized for the primary purpose of 

conducting the activity described under subsection (8)(a); 

-4-
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(c) (i) that is chartered and licensed as a liability 

insurance company and authorized to engage in the business 

of insurance under the laws of any state; or 

(ii) that, before January 1, 1985, was chartered or 

licensed and authorized to engage in the business of 

insurance under the laws of Bermuda or the Cayman Islands 

and, before that date, had certified to the insurance 

regulatory official of at least one state that it satisfied 

the r:apitalization requirements of that state. However, such 

group is considered to be a risk retention group only if it 

has been engaged in business continuously since January 1, 

1985, and only for the purpose of continuing to provide 

insurance to cover product liability or completed operations 

liability. 

{A) For purposes of this subsection (8), "completed 

operations liability 11 means liability arising out of the 

installation, maintenance, or repair of any product at a 

site which is not owned or controlled by a person who: 

(I) performs that work; or 

(IIJ hires an independent contractor to perform that 

work; but shall include liability for activities which are 

completed or abandoned before the date of the occurrence 

giving rise to the liability. 

(8) For purposes of this 

liability" means liability for 
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personal injury, death, emotional harm, consequential 

economic damage, or property damage (including damages 

resulting from the loss of use of property) arising out of 

the manufacture, design, importation, distribution, 

packaging, labeling, lease, or sale of a product, but does 

not include the liability of any person for those damages if 

the product involved was in the possession of such a person 

when the incident giving rise to the claim occurred. 

(d) that does not exclude any person from membership 

in the group solely to provide to members of the group a 

competitive advantage over such person; 

(e) (i) that has as its members only persons who have 

an ownership interest in the group and that has as its 

owners only persons who are members and who are provided 

insurance by the risk retention group; or 

(ii) that has as its sole member and sole owner an 

organization that is owned by persons who are provided 

insurance by the risk retention group; 

(f) whose members are engaged in businesses or 

activities that are similar or related with respect to the 

liability to which the members are exposed by virtue of any 

related, similar, or common business, trade, product, 

service, premises, or operation; 

(g) whose activities do not include the 

insurance other than: 

-6-
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(i) liability insurance for assuming and spreading all 

or any portion of the liability of its group members; and 

(ii) reinsuranc@ with respect to the liability of any 

other risk retention group or member of such other group 

that is engaged in businesses or activities so that such 

group or member meets the requirement described in 

subsection (8)(f) for membership in the risk retention group 

that provides the reinsurance; and 

(h) whose name includes the phrase "risk retention 

group '' 

(9) nstate" means any state of the United States or 

the District of Columbia. 

Section 3. Chartering licensing plan of 

operation. A risk retention group seeking to be chartered in 

this state must be chartered and licensed as a casualty 

insurer pursuant to the insurance laws of this state and, 

except as provided in [sections 3 and 5 through 12], must 

comply with all of the laws, rules, regulations, and 

requirements applicable to such insurers chartered and 

authorized in this state and with [section 4) to the extent 

such requirements are not a limitation on laws, rules, 

regulations, or requirements of this state. Before it may 

offer insurance in any state, 

also submit for approval to 

the risk retention group shall 

the commissioner a plan of 

operation of a feasibility study and revisions of such plan 
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or study if the group intends to offer any additional lines 

of liability insurance. 

Section 4. Risk retention groups not chartered in this 

state. A risk retention group chartered in a state other 

than this state and seeking to do business as a risk 

retention group in this state must observe and abide by the 

laws of this state as follows: 

(1) Before offering insurance in this state, a risk 

retention group shall submit to the commissioner: 

(a) a statement identifying the state or states where 

the risk retention group is chartered and authorized as a 

casualty insurer, date of chartering, its principal place of 

business, and such other information, including information 

on its membership, as the commissioner requires to verify 

that the risk retention group is qualified under [section 

2 t 8) I; 

(b) a copy of its plan of operation or a feasibility 

study and revisions of such plan or study submitted to its 

state of domicile. However, this provision relating to the 

submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1961 before October 27, 

1986, and that was offered before that date by a risk 

retention group that had been chartered and operated for not 

-8-
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less than 3 years before that date; and 

(c) a statement of registration that designates the 

commissioner as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in this 

state shall submit to the commissioner: 

(a} a copy of the group's financial statement 

submitted to its state of domicile, which must be certified 

by an independent public accountant and contain a statement 

of opinion on loss and loss adjustment expense reserves made 

by a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by the national association of insurance commissioners; 

(b) a copy of each examination of the risK retention 

group as certified by the insurance regulatory official of 

the state in which the examination was conducted or public 

official conducting the examination; 

(c) upon request by the commissioner, a copy of any 

audit performed with respect to the risk retention group; 

and 

(d) such information as may be required to verify the 

group's continuing qualification as a risk retention group 

under [section 2{8)}. 

(3} (a) All premiums paid for coverage within this 

state to risk retention groups are subject to taxation at 

-9-
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the same rate and to the same interest, fines, and penalties 

for nonpayment that apply to foreign admitted insurers. 

(b) To the extent that an agent is used, he shall 

report and pay the taxes for the premiums for risks that he 

has placed with or on behalf of a risk retention group not 

chartered in this state. 

(c) To the extent that an agent is not used or fails 

to pay the tax, each risk retention group shall pay the tax 

for risks insured within the state. Further, each risk 

retention group shall report all premiums paid to it for 

risks insured within the state. 

(4) Each risk retention group, its agents, and its 

representatives shall comply with Title 33, chapter 18, part 

2. 

(5} Each risk retention group shall comply with the 

provisions of Title 33, chapter 16, part 2, regarding 

deceptive, false, or fraudulent acts or practices. However, 

if the commissioner seeks an injunction regarding such 

conduct, the injUnction must be obtained from a court of 

competent jurisdiction. 

(6) Each risk retention group shall submit to an 

examination by the commissioner to determine its financial 

condition if the insurance regulatory official of the 

jurisdiction where the group 1s Chdrtered has not initiated 

an examination or does not initiate an examination within 60 

-10-
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days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetition and be 

conducted in an expeditious manner in accordance with the 

national association of insurance commissioners examiners 

handbook .. 

(7) Each policy issued by a risk retention group must 

contain, in 10-point type on the front page and the 

declaration page, the following notice: 

"NOTICE 

This policy is issued by your risk retention group. 

Your risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention 

prohibited: 

group are 

(a) the solicitation or 

retention group to any person 

membership in the group; and 

sale of insuLance by a risk 

who is not eligible for 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 

(9) A risk retention group is not allowed to do 

business in this state if an insurer is directly or 

indirectly a member or owner of the risk retention group, 

-11-
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other than in the case of a risk ret~ntion group all of 

whose members are insurers. 

(10) A risk retention group may not offer insurance 

policy coveLage declared unlawful by the Montana supreme 

court. 

(11) A risk retention group not chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a voluntary dissolution proceeding or in a 

delinquency proceeding commenced by the insurance regulatory 

official of any state if there has been a finding of 

financial impairment after an examination under [section 

4( 6) 1. 

Section 5. Compulsory associations. ( 1) A risk 

retention group may not join or contribute financially to 

any insurance insolvency guaranty fund or similar mechanism 

in this state. In addition, a risk retention group or its 

insureds may not receive any benefit from any such fund for 

claims arising out of the operations of the risk retention 

group. 

(2) A risk retention group shall participate in this 

state's joint underwriting associations, mandatory liability 

pools, and similar mechanisms as provided by Title 33, 

chapter 8. 

Section 6. Countersignature not requi[ed. A policy of 

insurance issued to a risk retention group or member of that 

-12-
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group need not be required to be countersigned as provided 

in 33-17-llll. 

Section 7. Purchasing groups -- exemption from certain 

laws relating to group purchase of insurance. A purchasing 

group meeting the criteria established under the provisions 

of the federal Liability Risk Retention Act of 1986 is 

exempt from any law of this state relating to the formation 

of groups for the purchase of insurance, prohibition of 

group purchasing, or any law that would discriminate against 

a purchasing group or its members. In addition, an insurer 

is exempt from any law of this state that prohibits 

providing or offering to provide to a 

its members advantages based on 

purchasing group or 

their 

experience not afforded to other persons 

rates, policy forms, coverages, or 

loss and expense 

with respect to 

other matters. A 

purchasing group is subject to all other applicable laws of 

this state. 

Section 8. Notice 

purchasing groups. (1) 

do business in this 

commissioner that: 

and registration requirements of 

A purchasing group that intends to 

state shall furnish notice to the 

(a) identifies the state where the group is domiciled; 

{b) specifies the lines and classifications of 

liability insurance that the purchasing group intends to 

pucchase; 
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(c) identifies the insurer from which the purchasing 

group intends to purchase its insurance and the domicile of 

the insurer; 

(d) identifies the principal place of business of the 

purchasing group: and 

(e) provides 

to verify that the 

[section 2(7)). 

information required by the commissioner 

purchasing group is qualified under 

(2) The purchasing group shall register with and 

designate the commissioner as its agent solely for the 

purpose of receiving service of legal documents or process. 

However, such requirements do not apply in the case of a 

purchasing group: 

(a) (i) that was domiciled before April 2, 1986: and 

(ii)· that was domiciled on and after October 27, 1986, 

in any state of the united States; 

(b) (i) that, before October 26, 1986, purchased 

insurance from an insurer licensed in any state; and 

(ii) that, since October 26, 1986, purchased its 

insurance from an insurer licensed in any state; 

(c) that was a purchasing group under the requirements 

of the federal Product Liability Risk Retention Act of 1981 

before October 26, 1986; and 

{d) that does not purchase insurance that was not 

authorized for purposes of an exemption under the federal 

-14-
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in effect 

Section 9. Restriction on insurance purchased by 

purchasing groups. (1) A purchasing group may not purchase 

insurance from a risk retention group that is not chartered 

in a state or from an insurer not authorized in the state 

where the purchasing group is located, unless the purchase 

is effected through a licensed agent or broker acting 

pursuant to the surplus lines laws and regulations of that 

state. 

{2) For purposes of subsection {1), the state in which 

a purchasing group is located is each state in which a 

member of the purchasing group has a risk resident, located, 

or to be performed. 

Section 10. Administrative and procadural authority 

regarding risk retention groups and purchasing groups. The 

commissioner is authorized to use any powers established 

under [this actl to enforce the laws of this state so long 

as those powers are not specifically preempted by the 

federal Liability Risk Retention Act of 1986. The 

commissioner's powers include but are not limited to the 

commissioner's administrative authority to investigate, 

issue subpoenas, conduct depositions 

orders, and impose penalties. With 

and hearings, 

regard to 

issue 

any 

investigation, administrative proceedings, or litigation, 
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the commissioner may rely on the procedural law and 

regulations of the state. The injunctive authority of the 

commissioner in regard to risk retention groups is 

restricted by the requirement that any injunction be issued 

by a court of competent jurisdiction. 

Section 11. Penalties. A risk retention group that 

violates any provision of [sections 3 through 12] is subject 

to fines and penalties applicable to licensed insurers 

generally~ including revocation of its license to do 

business in this state. 

Section 12. Duty of agents to obtain license. A person 

acting or offering to act as an agent for a risk retention 

group or purchasing group, that solicits members, sells 

insurance coverage, purchases coverage for its members 

located within the state, or otherwise does business in this 

state shall, before commencing such activity, obtain a 

licens@ from the comm1ssioner. 

Section 13. Enforceability of orders issued in United 

States district court. An order issued by any district court 

of the United States enjoining a risk retention group from 

soliciting or selling insurance or operating in any state, 

territory, or possession of the United States upon a finding 

that such a group is in a hazardous financial condition, 

enforceable in the courts of this state. 

is 

Section 14. Rules and regulations. The commissioner 

-16-
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1 may make and amend any reasonable rules relating to risk 

2 retention groups and purchasing groups necessary or 

3 desirable to carry out the provisions of [sections 3 through 

4 

5 

12 I. 

Section 15. Codification instruction. Sections 1 

6 through 14 are intended to be codified as an integral part 

7 of Title 33, and the provisions of Title 33 apply to 

8 sections 1 through 14, 

9 Section 16. Effective date. This act is effective on 

10 passage and approval .. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB439 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act relating to the Regulation of Risk Retention Groups and Purchasing Groups. 

ASSUMPTIONS: 
1. Federal Law requires us to regulate these already. 
2. There would be no additional staff require. 
3. Risk Retention Premiums will be 10% over the 1985 premium volume level or 3.2 million. 

FISCAL IMPACT: 
Additional Insurance 
Regulatory Revenues: 

~ 

FY88 

$88,000 

Office of Budget and Program Planning 

FY89 

$88,000 

TOTAL 

$176,000 

"t-b,9il ~=~ DATE L- :::> rC EMRAD~R'fitfR:YsPoNsoR/ 0 ~J 

Fiscal Note for HB439, as introduced. 
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APPROVED BY COMM. ON 
BUSINESS AND LABOR 

BOUSE BILL NO. 439 

INTRODUCED BY GRADY, MILES, THAYER 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN ACT ENTITLED: ••AN ACT RELATING TO THE 

REGULATION OF RISK RETENTION GROUPS AND PURCHASING GROUPS; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Purpose. The purpose of (sections 1 through 

14] is to regulate the formation and op@ration of risk 

retention groups in this state formed pursuant to the 

provisions of the federal Liability Risk Retention Act of 

1986. 

Section 2. Definitions. As used in [sections l through 

14}, the following definitions apply: 

tit--~eommi~e~o~eru-mes~s-the-eommi~~ioner-of-±n~~~a~ee 

o~--this--~tate--or-t~e-±"stt~a~ee-~e9~iatory-offieia±-i~-a~y 

other-:ste:te-. 

tit ill ••oomicile,., for purposes of determining the 

state where a purchasing group is domiciled, me~ns: 

(a) for a corporation, the state where the purchasing 

group is incorporated; and 

(b) for an unincorporated entity, the sta~e of its 

principal place of business. 
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t3till "Hazardous financial condition" means that, 

based on its present or reasonably anticipated financial 

condition, a risk retention group, although not yet 

financially impaired or insolvent, is unlikely to be able 

to: 

(a) meet obligations to policyholders with respect to 

known claims and reasonably anticipated claims; or 

(b) pay other obligations in the normal course of 

business_. 

tolt_lli 11 Insurance" means primary insurance, excess 

insurance, reinsurance, surplus line insurance, and any 

other arrangement for shifting and distributing risk that is 

determined to be insurance under the laws of this state. 

t5till (a) "Liability" means legal liability for 

damages, including costs of defense, legal costs and fees, 

and other claims expenses, because of injuries to other 

persons, damage to their property, or other damage or loss 

to other persons resulting from or arising out of: 

(i) a business, whether profit or nonprofit, trade, 

product, services (including p~ofessional services), 

premises, or operations; or 

(ii) an activity of any state or local government, or 

an agency or political subdivision thereof. 

(b) The term does not include personal risk liability 

or an employer's liability with respect to its employees 
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other than legal liability under the federal Employers' 

Liability Act (45 u.s.c. 51, et seq.).Asusedinthis 

subsection, personal risk liability means liability for 

damages because of injury to any person, damage to property, 

or other loss or damage resulting from personal, fam1lial, 

or household responsibilities or activities rather than from 

responsibilities or activities referred to in s•.Jbsection 

t5t.!.il_la). 

t6till "Plan of operation or a feasibility study" 

means an analysis that presents the expected activities and 

results of a risk retention group, including at a minimum: 

(a) the coverages, deductibles, coverage limits, 

rates, and rating classification systems for each line of 

insurance the group intends to offer; 

(b) historical and expected loss experience of the 

proposed members and national experience of similar 

exposures to the extent this experience is reasonably 

available; 

(c) pro forma financial statements and projections; 

(d} appropriate opinions by a qualified independent 

casualty actuary, including a determination of minimum 

premium or participation levels required to commence 

operations and to prevent a hazardous financial condition; 

(e) identification of management, underwriting 

procedures, managerial oversight methods, and investment 
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policies; and 

(f) other matters as may be prescribed by the 

commissioner for liability insurance companies authorized by 

the ~nsurance laws of the state wnere the risk retention 

group is chartered. 

t=ttl§l_ "Purchasing ~roup" 11eans a grcup that: 

(a) has as one cf 1:s purposes the purchase of 

liability insu~ance on a group basis; 

(b) purchases liability insurance only for its group 

members and only to cover tneir similar or related liability 

exposure, as described in subsection t7t~(c); 

(c) is composed of members whose businesses or 

activities are similar or related with respect to the 

liability to which members are exposed by virtue of any 

related, similar, or common business, 

services, premises, or operations; and 

(d) is domiciled in any state. 

trade, product, 

tStill "Risk retention group" means a corporation or 

other limited liability association formed under the laws of 

any state, Bermuda, or the Cayman Islands: 

(a) whose primary activity consists of assuming and 

spreading all or any portion of the liability exposure of 

its group members; 

(b) that is organized for the primary purpose of 

conducting the activity described under subsection 
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tBtlllla); 

(c) (i) that is chartered and licensed as a liability 

insurance company and authorized to engage in the business 

of insurance under the laws of any state; or 

( ii) that, before January 1, 1985, was chartered or 

licensed and authorized to engage in the business uf 

insurance under the laws of Bermuda or the Cayman 

to the 

Islands 

and, before that date, had certified insurance 

regulatory official of at least one state that it satisfied 

the capitalization requirements of that state. However, such 

group is considered to be a risk retenticn group only if it 

has been engaged in business continuously since January 1, 

1985, and only for the purpose of continuing to provide 

insurance to cover product liability or completed operations 

liability. 

(A I For purposes of this subsection tBt ill· 
''completed operations liability'' means liability arising out 

of the installation, maintenance, or repalr of any product 

at a site which is not owned or controlled by a person who: 

(I) performs that work; or 

(II) hires an independent contractor to perform that 

work; but shall include liability for activities which are 

completed or abandoned before the date of che occurrence 

giving rise to the llability. 

(B) For purposes of this subsection tat 121, "product 
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liability" means liability for damages because of any 

personal injury, death, emotional harm, consequential 

economic damage, or property damage (including damages 

resulting from the loss of use of property) arising out of 

the manufacture, design, importation, distribution, 

packaging, labeling, lease, or sale of a product, but does 

not include the liability of any person for those damages if 

the product involved was in the possession of such a person 

when the incident giving rise to the claim occurred. 

(d) that does not exclude any person from membership 

in the group solely to provide to members of the group a 

competitive advantage over such person; 

(e) (i) that has as its members only persons who have 

an ownership interest in the group and that has as its 

owners only persons who are members and who are provided 

lnsurance by the risk retention group; or 

(ii) that has as its sole member and sole 

organization that is owned by persons who are 

insurance by the risk retention group; 

owner an 

provided 

IE l whose members are engaged in businesses or 

activities that are similar or related with respect to the 

liability to which the members are exposed by virtue of a~y 

related, similar, or common business, trade, product, 

~ervice, premises, or operation; 

{g) whose activities do not include the prevision of 
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insurance other than: 

< i I liability insurance for assu~ing and spreading all 

or any portion cf the liability of its gr~~p members; and 

(ii} reinsurance with respect to the :.lability of any 

other risk retention group or member oE such other group 

that is engaged in businesses or actlvities so that such 

group or member meets the requirement described in 

subsection tBti21Cf) for membership in the risk retention 

group that provides the reinsurance; and 

(h) whose name includes the phrase ''risk retention 

group ". 

t9tJ...!U "State" means any state of the United States or 

the District of Columbia. 

Section 3. Chartering licensing plan of 

operation. A risk retention group seeking to be chartered in 

this state must be chartered and licensed as a casualty 

insurer pursuant to the insurance laws of this state and, 

except 

comply 

as provided 

with all of 

in [sections 3 and 5 through 12], must 

the laws, rules, regulations, and 

requirements applicable to such insurers chartered and 

authorized in this state and with [section 4] to the extent 

such requirements are not a limitation on laws, rules, 

regulations, or requirements of this state. Before it may 

offer insurance in any state, the risk retention group shall 

also submit for approval to the commissioner a plan of 
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operation or OR a feasibility study and revisic:-:s of o..;uch 

plan or study if the group intends to offer d~Y aadit1ondl 

lines of liability :r.surance. 

Section 4. Risk reter1tion groups no~ chartered in this 

~tate. A risk rete~tion group chartered in a state utt1er 

than this state and seeking to do busin€ss as a r1sk 

retention group in this state must observe and abide by thP 

laws of this state as follows: 

I 1 J Before offering insurance in this statP, a risk 

retention group shall submit to the commissioner: 

(a) a statement identifying the state or states where 

the risk retention group is chartered and author1zed as a 

casualty insurer, date of chartering, its principal place 0f 

business, and such other information, including inf::.rmativ.r. 

on its membership, as the commissioner requires tc verify 

that the risk retention group is qualified under [section 

2t8t12ll; 

(b) a copy of its plan of operation or a feasibility 

study and revisions of such plan or study submitted t~ its 

state of domicile. However, this provision relating to th€ 

submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1981 before Octcber l1, 

1986, and that was offered before that date by a risk 
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retention group that had been chartered and operated for not 

less than 3 years before that date; and 

(c) a statement of registration that designates the 

commissioner as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in this 

state shall submit to the commissioner: 

(a) a copy of the group's financial statement 

submitted to its state of domicile, which must be certified 

by an independent public accountant and contain a statement 

of opinion on loss and loss adjustment expense reserves made 

by a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by the national association of insurance corrunissioners; 

(b) a copy of each examination of the risk retention 

group as certified by the insurance regulatory official of 

the state in wh1ch the examination was conducted or public 

official conducting the examination; 

{c) upon request by the commissioner, a copy of any 

audit performed with respect to the risk retention group; 

and 

(d) such inf8rmation as may be required to verify the 

group's continuing qual1ficaticn as a risk retenticn qroup 

under [section 2t8tffil. 

( 3) (a) All premiums paid for coverage within this 
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state to risk retention groups are subject to taxation at 

the same rate and to the same interest, finesr and penalties 

for nonpayment that apply to foreign admitted insurers. 

{b) To the eKtent that an agent is used, he shall 

report and pay the taxes for the prem1ums for risks that he 

has placed with or on behalf of a risk retention group not 

chartered in this state. 

(c) To the extent that an agent is not used or fails 

to pay the tax, each risk retention group shall pay the tax 

for risks insured within the state. Further, each risk 

retention group shall report all premiums paid 

risks insured within the state. 

to it for 

( 4) Each risk retention group, its agents, and its 

representatives shall comp~y with Title 33, chapter 18, part 

2. 

{5) Each risk retention group shall comply with the 

provisions of Title 33, chapter 18, part 2, regarding 

deceptive, false, or fraud~lent acts or practices. However, 

if the commissioner seeks an injunction regarding such 

conduct, the injunction must be obtaiced from a court of 

competent jurisdiction. 

(6) Each risk retention group shall submit to an 

exam:..nat.ion by the commissi::Jner to determine its financial 

C·Jnditic-n it the Insurance reg~~atory official ~f the 

jurisdiction where the group is chartered has not initiated 
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an examination or does not initiate an exami~ation within 60 

days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetit1on and be 

conducted in an expeditious manner i~ accordance w~th the 

national association of 

handbook. 

1nsurance commiss1oners examiners 

( 7 I 

contain, 

Each policy issued by a risk retention group must 

in 10-point type on the front page and the 

declaration page, the following notice: 

"NOTICE 

This policy is issued by your risk retention gro~p. 

Your risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention group are 

prohibited: 

(a) the solicitation or sale of insurance by a risk 

retention group to any person who 1s not eligible for 

membership in the group; and 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 

{9) A risk retention group is not allowed to do 

business in this state if an insurer is directly or 
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indirectly a member or owner of the risk retention group, 

other than 1n the case of a risk :etention group all at 

whose members are insurers. 

(10) A risk retention group may net offer insurance 

poli·:Y coverage declared unlawful by the Montana supreme 

court. 

(ll) A :isk retention group nat chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a volun~ary dissoltltion proceeding or in a 

delinquency proceeding commenced by the insurance regulatory 

official of any state if there has been a finding uf 

financial impairment after an examination under [section 

4( 6) I. 

Section 5. Compulsory associations. ( 1) A risk 

retention group may not join or contribute financially to 

any insurance insolvency guaranty fund or similar mechanism 

in this state. In addition, a risk retention group or its 

insureds may not receive any benefit from any such fund for 

claims arising out of the operations of the risk retention 

group. 

(2) A risk retention group shall participate in this 

state's joint underwriting associations, mandatory liability 

pools, and similar mechanisms as provided by Title 33, 

chapter 8. 

Section 6. Countersignature not required. A policy of 
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insurance issued to a risk retention group or member of that 

group need not be required to be countersigned as provided 

in 33-17-llll. 

Section 7. Purchasing groups -- exemption from certain 

laws relating to group purchase of insurance. A purchasing 

group meeting the criteria established under the provisions 

of the federal Liability Risk Retention Act of 1986 is 

exempt from any law of this state relating to the formation 

of groups for the purchase of insurance~ prohibition of 

group purchasing, or any law that would discriminate against 

a purchasing group or i~s members. In add:tion, an insurer 

is exempt from a~y 

providing or offering 

its members advantages 

law of this state that prohibits 

to provide to a purchasing group or 

based on their ~oss and expense 

exper1ence n~t afforded to other persons with respect to 

rates, policy f~rms, coverages, or other matters. A 

purchasing group is subject to all other applicable laws of 

this state. 

Section 8. Notice and registration requirements of 

purchasing groups. (l) A purchasing group that intends to 

do business i~ this state shall furnish notice to the 

commissioner that: 

ta) 

(b) 

ide~tifies the state where the group is domiciled; 

specif1es ::he lines and classitications of 

liability insurance that the purchasing group intends to 
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purchase; 

(c) identifies the insurer from wh1ch the purchasing 

group intends to purchase its insurance and the domicile of 

the insurer; 

(d) identifies the principal place of business of the 

purchasing group; and 

(e) provides informatiun required by the commissioner 

to verify that the purchasing group is qualified under 

(section 2tTtifl]. 

(2) The purchasing group shall register with and 

designate the commissioner as its agent solely for the 

purpose of receiving service of legal documents or proces~. 

However, such requirements do not apply in the case of a 

purchasing group: 

(a) (i} that was domiciled before April 2, 1986~ 

ANY __ STA::fE 9!:_ THE UNITED STATES; and 

{ii} that was domiciled on and after October 27, 1986, 

in any state of t~e Lnited States; 

(b) (i) that, before October r6 ?:]___, 1986, purchased 

insurance from an insurer licensed in any state; and 

(ii) that, Slnce October ~6 ?_]___, 1986, purchased its 

insurance from an i~surer licensed in any state; 

(c) that was a purchasing group under the requirements 

of the federal Pr~d,_ct Liabili:y Risk Retention Act nf 1981 

before October ~6 27, 1986; and 
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(d) that does not purchase insurar.ce that was not 

authorized for purposes cf an exemption ~~~e~ 

Product Liability Risk Retention Act of :;a:, 

before October 27, 1986. 

t:1e federal 

a.s H'i effect 

Sect.ion 9. Restriction on insura~ce pL..:.:rchased by 

purchasing groups. (l) A purchasing group ~a.; net purchase 

insurance from a risk retention group that is ~ct chartered 

in a state or from an insurer not author:zed :~ the state 

where the purchasing group is located, unless the purchase 

is effected through a licensed agent or broker acting 

pursuant to the surplus lines laws and regulat:~ns 

state. 

cf that 

( 2) For purposes of subsection (1), the state ±n-~hich 

WHERE a purchasing group is located is each state ±n-wh±eh 

WHERE a member of the purchasing group has a risk resident, 

located, or to be performed. 

Section 10. Administrative and procedural authority 

regarding risk retention groups and purchasing groups. The 

corrunissioner is authorized 

under tti"l±~-ael!t THIS_'!'!~~~ to 

to use any powers established 

enforce the laws of this 

state so long as those powers are not specifically preempted 

by the federal Liability Risk Retention Act of 1986. The 

commissioner's powers include but are not limited to the 

commissioner's administrative authority 

issue subpoenas, conduct depositions and 
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orders, a:-.:: :::-.pose penalt.J.es. W1th regard to any 

i~vest:~~: __ :., ~~~-~~srrative proceedings, or litigation, 

the cc~~:~~-=~e: ~ay rely on the procedural law and 

regulaticns ~~ :~~ state. The injunctive dLlthority of tt1~ 

commissi-:,ne: regard to risk retention grcups lS 

restricted :~e :equiremer1t thdt clOY ir1junction be l35Ut::d 

by a cour: ~~ ==~;e:e~t iurisdiction. 

Sec::_:_::-. ?er.alties. A risk retention group thd~ 

violates a~y ~~~~:s~~n of [sections 3 through 12] i5 subJeC~ 

to fines anc pe~a:ties applicable to licensed insurers 

generally, :-:c:..~ding revocation of its lice:~se to dr, 

business ir. th:s state. 

Sectic:-: 12. Duty of agents to obtain license. A pers0r1 

acting cr cffer:ng to act as an agent for a r1sk retentivn 

group c~ purchasing group~ that solicits members~ sells 

insurance c=~e:age, purchases coverage for its members 

located within the state, or otherwise does business in this 

state shall, Defore commencing such activity, obtain d. 

license from the commissioner. 

Section 13. Enforceability of orders issued in United 

States disLrict court. An order issued by any district court 

of the United States enjoining a risk retention group frorr 

soliciting or selling insurance or operating in any state, 

territory, or possession oE the United States upon a Eind.i:,g 

that such a ~roup is in a hazardous financial condition, is 
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1 enforceable in the courts of this state. 

2 Section 14. Rules and regulations. The commissioner 

3 may make and amend any reasonable rules relating to risk 

4 retention groups and purchasing groups necessary or 

5 desirable to carry out the provisions of [sections 3 through 

6 12] . 

7 Section 15. Codification instruction. Sections 1 

8 through 14 are intended to be codified as an integral part 

9 of Title 33, and the provisions of Title 33 apply to 

10 sections 1 through 14. 

11 SECTION 16. SEVERABILIT'l. IF A PART OF THIS ACT IS -------

12 INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE INVALID 

13 PART REMAIN IN EF£ECT. IF A PART OF THIS ACT IS_ INVALID IN 

14 ONE OR MORE OF ITS APPLICA:'IONS 1 THE ?ART REMAINS IN EFFECT 

15 IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM THE 

16 INVALID APPLICATIONS. 

17 Section 17. Effective date. This act is effective on 

18 passage and app~oval. 

-End-
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HOUSE BILL NO. 439 

INTRODUCED BY GRADY, MILES, THAYER 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN 

REGULATION OF 

ACT ENTITLED: "AN ACT RELATING TO THE 

RISK RETENTION GROUPS AND PURCHASING GROUPS; 

AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Purpose. The purpose of (sections 1 through 

14] is to ~egulate the formation and operation of risk 

retention groups in this state formed pursuant to the 

provisions of the federal Liability Risk Retention Act of 

1986. 

Section 2. Definitions. As used in [sections 1 through 

14}, the following definitions apply: 

tt~--•eemmissione~A-means-the-eommi~~iofter-of-in~~raftee 

ef--this--st8te--er-the-ine~ranee-r~g~la~cry-effieisi-in-eny 

etfter-atate-. 

ti71!.1 "Domicile", for purposes of determining the 

state where a purchasing group is domiciled, means: 

(a) for a corporation, the state where the purchasing 

group is incorporated; and 

{b) for an unincorporated entity, the state of its 

principal place of -business. 

~ ,_ ...... <au>cN 
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t~t~ "Hazardous financial condition" means that, 

based on its present 

condition, a risk 

or reasonably anticipated 

retention group, although 

financial 

not yet 

financially impaired or insolvent, is unlikely to be able 

to: 

(a) meet obligations to policyholders with respect to 

known claims and reasonably anticipated claims; or 

(b} pay other obligations in the normal course of 

business. 

t4tl!l "Insurance" means primary insurance, excess 

insurance, reinsurance, surplus line insurance, aDd any 

other arrangement for shifting and distributing risk that is 

deter•ined to be insurance under the laws of this state. 

t5ti!l (a) "Liability" means legal liability for 

damages, including costs of defense, legal costs and fees, 

and other claims expenses. because of injuries to other 

persons, damage to their property, or other damage or loss 

to other persons resulting from or arising out of: 

(i) a business, whether profit or nonprofit, trade, 

product, services (including professional services), 

premises, or operations; or 

(ii) an activity of any state or local government, or 

an agency or political subdivision thereof. 

(b) The term does not include personal risk liability 

or an employer's liability with respect to its employees 
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other than legal liability under the federal Employers' 

Liability Act 145 u.s.c. 51, et seq.). As used in this 

subsection, personal risk liability means liability for 

daaages because of injury to any person, damage to property, 

or other loss or damage resulting from personal, familial, 

or household responsibilities or activities rather than from 

responsibilities or activities referred to in subsection 

t5tl!lla). 

t6t~ "Plan of operation or a feasibility study" 

means an analysis that presents the expected activities and 

results of a risk retention group, including at a minimum: 

(a) the coverages, deductibles, coverage limits, 

rates, and rating classification systems for each line of 

insurance the g[oup intends to offer; 

(b) historical and expected loss expe[ience of the 

proposed members and national experience of similar 

ezposures to the extent this experience is reasonably 

available; 

(c) pro forma financial statements and projections; 

(d) appropriate opinions by a qualified independent 

casualty actuary, including a determination of minimum 

pr .. iu. or participation levels required to commence 

operations and to prevent a hazardous financial condition; 

(e) identification of management, underwriting 

procedures, managerial oversight methods, and investment 
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policies; and 

If) other matters as may be prescribed by the 

commissioner for liability insurance companies authorized by 

the insurance laws of the state where the risk retention 

group is chartered. 

t~till "Purchasing group" means a group that: 

(a) has as one of its purposes the purchase of 

liability insurance on a group basis; 

(b) purchases liability insurance only for its g~oup 

members and only to cover their similar or related liability 

exposure, as described in subsection tTtl!l(c); 

IC) is composed of members whose businesses or 

activities are similar or related with respect to the 

liability to which members are exposed by virtue of any 

related, similar, or common business, trade, 

services, premises, or operations; and 

(d) is domiciled in any state. 

product, 

t8tffi 11 Risk retention group•• means a corporation or 

other limited liability association formed under the laws of 

any state, Bermuda, or the Cayman Islands: 

(a) whose primary activity consists of assuming and 

spreading all or any portion of the liability exposure of 

its group members: 

(b) that is organized for the primary purpose of 

conducting the activity described under subsection 
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t.Btill(a}; 

(c) {i) that is chartered and licensed as a liability 

insurance company and authorized to engage in the business 

of insurance under the laws of any state: or 

(ii) that, before January 1, 1985, was chartered or 

licensed and authorized to engage in the business of 

insurance under the laws of Bermuda or the Cayman Islands 

and, before that date, had certified to the insurance 

regulatory official of at least one state that it satisfied 

the capitalization requirements of that state. However, such 

group is considered to be a risk retention group only if it 

has been engaged in business continuously since January 1, 

1985, and only for the purpose of continuing to provide 

insurance to cover product liability or completed operations 

liability. 

(A) For purposes of this subsection tBt ill· 
"completed operations liability" means liability arising out 

of the installation, maintenance, or repair of any product 

at a site which is not owned or controlled by a person who: 

(1) performs that work; or 

'II) hires an independent contractor to perform that 

work; but shall include l.iability for activities which are 

completed or abandoned before the date of the occurrence 

giving rise to the liability. 

(B) For purposes of this subsection t8t ill, "product 
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liability 11 means liability for damages because of any 

personal 

economic 

injury, 

damage, 

death, emotional 

or property damage 

harm, consequential 

{including damages 

resulting from the loss of use of property) arising out of 

the manufacture, design, importation, distribution, 

packaging, labeling, lease, or sale of a product. but does 

not include the liability of any person for those damages if 

the product involved was in the possession of such a person 

when the incident giving rise to the claim occurred. 

(d) that does not exclude any person from membership 

in the group solely to provide to members of the group a 

competitive advantage over such person; 

(e) (i) that has as its members only persons who have 

an ownership interest in the group and that has as its 

owners only persons who are members and who are provided 

insurance by the risk retention group; or 

(ii) that has as its sole member and sole owner an 

organization that is owned by persons who are provided 

insurance by the risk retention group; 

(f) whose members are engaged in businesses or 

activities that are similar or related with respect to the 

liability to which the members are exposed by virtue of any 

related, similar, or common business, trade, 

service, premises, or operationi 

product, 

(g) whose activities do not include the provision of 
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insurance other than: 

(i) liability insurance for assuming and spreading all 

or any portion of the liability of its group members; and 

(ii) reinsurance with respect to the liability of any 

other risk retention group or member of such other group 

that is engaged in businesses or activities so that such 

group or member meets the requirement described in 

subsection t8t1Zlff) for membership in the risk retention 

group that provides the reinsurance; and 

(h) whose name includes the phrase "risk retention 

group ". 

t9ti!l "State" means any state of the United States or 

the District of Columbia. 

Section 3. Chartering licensing plan of 

operation. A risk retention group seeking to be chartered in 

this state must be chartered and licensed as a casualty 

insurer pursuant to the insurance laws of this state and, 

except as provided in (sections 3 and 5 through 12), must 

co•ply with all of the laws, rules, regulations, and 

requlr~nts applicable to such insurers chartered and 

authorized in this state and with (section 4) to the extent 

such requirements are not a limitation on laws, rules, 

regulations, or requirements of this state. Before it may 

offer insurance in any state, the risk retention group shall 

also submit for approval to the commissioner a plan of 
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operation o£ OR a feasibility study and revisions of such 

plan or study if the group intends to offer any additional 

lines of liability insurance. 

Section 4. Risk retention groups not chartered in this 

state. A risk retention group chartered in a state other 

than this state and seeking to do business as a risk 

retention group in this state must observe and abide by the 

laws of this state as follows: 

(1) Before offering insurance in this state, a risk 

retention group shall submit to the commissioner: 

(a) a statement identifying the state or states where 

the risk retention group is chartered and authorized as a 

casualty insurer, date of chartering, its principal place of 

business, and such other information, including information 

on its membership, as the commissioner requires to verify 

that the risk retention group is qualified under [section 

2t8ti21l; 

(b) a copy of its plan of operation or a feasibility 

study and revisions of such plan or study submitted to its 

state of domicile. However, this provision relating to the 

submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1981 before October 27, 

1986, and that was offered before that date by a risk 

-8- HB 439 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0439/02 

retention group that had been chartered and operated for not 

less than 3 years before that date; and 

(c) a statement of registration that designates the 

commissione[ as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in this 

state shall submit to the commissioner: 

(a) a copy of the group's financial statement 

submitted to its state of domicile, which must be certified 

by an independent public accountant and contain a statement 

of opinion on loss and loss adjustment expense reserves made 

by a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by the national association of insurance commissioners; 

(b) a copy of each examination of the risk retention 

group as certified by the insurance regulatory official of 

the state in which the examination was conducted or public 

official conducting the examination; 

audit 

and 

(c) upon request by the commissioner, a copy of any 

performed with respect to the risk retention group; 

(d) such information as may be required to verify the 

group's continuing qualification as a risk retention group 

unde~ {section 2tBtllll· 

{3) {a) All premiums paid for coverage within this 
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state to risk retention groups are subject to taxation at 

the same rate and to the same interest, fines, and penalties 

for nonpayment that apply to foreign admitted insurers. 

(bl To the extent that an agent is used, he shall 

report and pay the taxes for the premiums for risks that he 

has placed with or on behalf of a risk retention group not 

chartered in this state. 

(c) To the extent that an agent is not used or fails 

to pay the tax, each risk retention group shall pay the tax 

for risks insured within the state. Further, each risk 

retention group shall report all premiums paid to it for 

risks insured within the state. 

(4) Each risk retention group, its agents, and its 

representatives shall comply with Ti-tle 33, chapter 18, part 

2. 

(5) Each risk retention group shall comply with the 

provisions of Title 33, chapter 18, part 2, regarding 

deceptive, false, or fraudulent acts or practices. However, 

if the commissioner seeks an injunction regarding such 

conduct, the injunction must be obtained from a court of 

competent jurisdiction. 

(6) Each risk retention yroup shall submit to an 

examination by the commissioner to determine its financial 

condition if the insurance regulatory official of the 

jurisdiction where the group is chartered has not initiated 
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an examination or does not initiate an examination within 60 

days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetition and be 

conducted in an expeditious manner in accordance with the 

national association of insurance commissioners examiners 

handbook. 

(7) Each policy issued by a risk retention group must 

contain~ in 10-point type on the front page and the 

declaration page, the following notice: 

"NOTICE 

This policy is issued by your risk retention group. 

Your risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention group are 

prohibited: 

(a) the solicitation or sale of insurance by a risk 

retention group to any person who is not eligible for 

aeabership in the group; and 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 

19) A risk retention group is not allowed to do 

business in this state if an insurer is directly or 
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indirectly a member or owner of the risk retention group, 

other than in the case of a risk retention group all of 

whose members are insurers. 

(10) A risk retention group may not offer insurance 

policy coverage declared unlawful by the Montana supreme 

court. 

(ll) A risk retention group not chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a voluntary dissolution proceeding or in a 

delinquency proceeding commenced by the insurance regulatory 

official of any state if there has been a finding of 

financial impairment after an examination under {section 

4 ( 6) J. 

Section 5. Compulsory associations. ( 1) A risk 

retention group may not join or contribute financially to 

any insurance insolvency guaranty fund or similar mechanism 

in this state. In addition, a risk retention group or its 

insureds may not receive any benefit from any such fund for 

claims arising out of the operations of the risk retention 

group. 

(2) A risk retention group shall participate in this 

state's joint underwriting associations, mandatory liability 

pools, and similar mechanisms as provided by Title 33, 

chapter B. 

Section 6. Countersignature not required. A policy of 
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insurance issued to a risk retention group or member of that 

group need not be required to be countersigned as provided 

in 33-17-1111. 

Section 7. Purchasing groups -- exemption from certain 

laws relating to group purchase of insurance. A purchasing 

group meeting the criteria established urider the provisions 

of the federal Liability Risk Retention Act of 1986 is 

exempt from any law of this state relating to the formation 

of groups for the purchase of insurance, prohibition of 

group purchasing, or any law that would discriminate against 

a purchasing group or its members. In addition, an insurer 

is exempt from any law of this state that prohibits 

providing or offering to provide to a purchasing group or 

its members advantages based on their loss and expense 

experience not afforded to other persons with respect to 

rates, policy forms, coverages, or other matters. A 

purchasing group is subject to all other applicable laws of 

this state. 

Section 8. Notice and registration requirements of 

purchasing groups. (l) A purchasing group that intends to 

do business in this state shall furnish notice to the 

conmissioner that: 

(a) identifies the state where the group is domiciled; 

(b) specifies the lines and classifications of 

liabili-ty insurance that the purchasing group intends to 
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purchase; 

(C) identifies the insurer from which the purchasing 

group intends to purchase its insurance and the domicile 

the insurer: 

of 

(d) identifies the principal place of business of the 

purchasing group; and 

(e) provides information required by the commissioner 

to verify that the purchasing group is qualified under 

(s@ction 2t~t~J. 

(2) The purchasing group 

designate the commissioner as 

shall register with and 

its agent solely for the 

purpose of receiving service of legal documents or process. 

However, such requirements do not apply in the case of a 

purchasing group: 

(a) (i) that was domiciled before April 2, 

ANY STATE OF THE UNITED STATES; and 

1986.!........__...!1'! 

tii} that was domiciled on and after October 27, 1986, 

in any state of the united States; 

(b) (i) that. before October ~6 £2, 1986, purchased 

insurance from an insurer licensed in any state; and 

(ii) that, since October ~6 27, 1986, purchased its 

insurance from an insurer licensed in any state; 

(c) that was a purchasing group under the requirements 

of the federal Product Liability Risk Retention Act of 1981 

before October i6 27, 1986; and 
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(d) that does not purchase insurance that was not 

authorized fo~ purposes of an exemption under the federal 

Product Liability Risk Retention Act of 1981, as in effect 

before October 27, 1986. 

Section 9. Restriction on insurance purchased by 

purchasing groups. (1) A purchasing group may not purchase 

insurance from a risk retention group that is not chartered 

in a state or from an insurer not authorized in the state 

where the purchasing group is located, unless the purchase 

is effected through a licensed agent or broker acting 

pursuant to the surplus lines laws and regulations of that 

state. 

(2) For purposes of subsection (1), the state in-whieh 

WHERE a purchasing group is located is each state in-whieh 

WHERE a member of the purchasing group has a risk resident, 

located, or to be performed. 

Section 10. Administrative and procedural authority 

regarding risk retention groups and purchasing groups. The 

co .. issioner is authorized to use any powers established 

under t~his-aet~ THIS TITLE to enforce the laws of this 

state so long as those powers are not specifically preempted 

by the federal Liability Risk Retention Act of 1986. The 

commissioner's po~ers include but are not limited to the 

commissioner's administrative authority to investigate, 

issue subpoenas, conduct depositions and hearings, issue 
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orders, and impose penalties. With regard to any 

investigation, administrative 

the commissioner may rely 

proceedings, or litigation, 

on the procedural law and 

regulations of the state. The injunctive authority of the 

commissioner in regard to risk retention groups is 

restricted by the requirement that any injunction b@ iss11ed 

by a court of competent jurisdiction. 

Section 11. Penalties. A risk retention group that 

violates any provision of (sections 3 through 12) is subject 

to fines and penalties applicable to licensed insurers 

generally, including revocation of its license to do 

business in this state. 

Section 12. Duty of agents to obtain license. A person 

acting or offering to act as an agent for a risk retention 

group or purchasing group, that solicits members, sells 

insurance coverage, purchases coverage for its members 

located within the state, or otherwise does business in this 

state shall, before commencing such activity, obtain a 

license from the commissioner. 

Section 13. Enforceability of orders issued in United 

States district court. An order issued by any district court 

of the United States enjoining a risk retention group from 

soliciting or selling insurance or operating in any state, 

territory, or possession of the United States upon a finding 

that such a group is in a hazardous financial condition, is 
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enforceable in the courts of this state. 

Section 14. Rules and regulations. The commissioner 

1 may make and amend any reasonable rules relating to risk 

4 retention groups and purchasing groups necessary or 

~ desirable to carry out the provisions of (sections 3 through 

6 12 I. 

7 Section 15. Codification instruction. Sections 

8 through 14 are intended to be codified as an integral part 

9 uf Title 33, and the provisions of Title 33 apply to 

10 sections 1 through 14. 

ll SECTION 16. SEVERABILITY. IF A PART OF THIS ACT IS 

12 INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM THE INVALID 

13 PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS INVALID IN 

14 ONE OR MORE OI _ _I!S APPLICATIONS, THE PART REMAINS IN EFFECT 

15 IN ALL VALID APPLICATIONS THAT -~~_SEVERABLE Jf~M THE 

16 INVALID APPLICATIONS. 

17 Section 17. Effective date. This act is effective on 

18 passage and approval. 

-End-
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STANDING COMMITTEE REPORT 

SENATE .. March ... S., 

MR. PRESIDENT 
Business and Industries 

We, your committee on 
House Bill 

havu1g had under conSideration. 

third blue 
~~~~-reading copy(____ _ l 

~.:olur 

GRADY ( THAYER 

SCRHB439 

19 87 

4 39 
. No .. 

CODIFYING LAWS ON RISK RETENTION GROUPS AND PURCHASING GROUPS 

Respectfully report as folluws· That 

BE AMENDED AS FOLLOWS: 
House -Bill 

1. Title, following line 6. 
Insert: "AMENDING SECTIONI 33-2-708,MC~" 

2. Page 1, 1 ine 12. 
Following: "groups" 
Insert: "and purchasing groups" 

3. Page 17, following line 6. 

No 439-

Insert: "Section 15. Section 33-2-708, MCA, is amended to read: 
"33-2-708. Fees and licenses, (1) The commissioner shall collect 

in advance and the persons so served shall so pay to the commissioner 
the following fees and licenses: 

(a) certificates of ~uthority: 
(i) for filing applications for original certificates of 

authority, articles of incorporation (except original articles of 
incorporation of domestic insurers as provided in subsection (b) 
below) and other charter documents, bylaws, financial statement, 
examination report, power of attorney to the commissioner, and all 
other documentz and filings required in connection with such 
application and for issuance of an original certificate of authority, 
if issued: 

(A) domestic insurers 
(B) foreign insurers 
(ii) annual continuation of certificate of authority 
(iii) reinstatement of certificate of authority 
(b) articles of incorporation: 

!IISlill~ 

llllXil!lX:.\X~ 

~' 
CONTINUED 

$ 30.00 
300.00 
300.00 

25.00 

Chairman 

{' 

~ 

(; 

scrhb439.txt Page 2 of 3 
HB439 

March 5, 87 
. 19 

(i) filing original articles of incorporation of domestic 
insurer, exclusive of fees required to be paid by the corporation to 
the secretary of state $ 20.00 

(iii filing amendment of articles of incorporation, domestic and 
foreign insurers, exclusive of fees required to be paid to the 
secretary of state by a domestic corporation 10.00 

(c) filing bylaws or amendment thereto where required 5.00 
(d) filing annual statement of insurer, other than as part of 

application for original certificate of authority 25.00 
(e) resident agent's license: 
(i) application for original license, including issuance of 

license, if issued (life and/or disability) 10.00 
(ii) application for original license, including issuance of 

license, if issued (other than life and/or disability) 10.00 
(iii) appointment of agent, each insurer 10.00 
(iv) annual renewal, each insurer 10.00 
fv) temporary license 10.00 
(vi) amendment of license (excluding additions thereto) or 

reissuance of master license 10.00 
(f) nonresident agent's license: 
(i) application for original license, including issuance of 

license, if issued (life and/or disability) 100.00 
(ii) application for original license, including issuance of 

license, if issued (other than life and/or disability} 100.00 
(iii) appointment of agent, each insurer 10.00 
(iv) annual renewal, each insurer 10.00 
{v) amendment of license (excluding additions thereto) or 

reissuance of master license 10.00 
(g) solicitor's license: 
(i) application for original license, 

license, if issued 
(ii) annual renewal of license 

including issuance of 
5.00 
5.00 

(h) examination for license as agent or solicitor, each 
examination 

(i) surplus line agent's license: 
(i) application for original license and for issuance of 

license, if issued 
(ii) annual renewal of license 
(j) adjuster's license: 
(i) application fur original license ~nd for issuance of 

license, if issued 
(ii) annual renewal of license 
(k) insurance vending machine license, each machine, 

each year 
(1) commissioner's certificate under seal (except when un 

10.00 

25.00 
25.00 

10.00 
10.00 

10.00 

certificates of authority or licenses) 3. 00 
{ml copies of documents on file in the commissioner's office, 

per page • 50 
(n) policy forms: 
(i) filing each policy form 25.00 
(ii) filing each application, rider, endorsement, amendment, 

insert p~ge, schedule of rates, and clarific~tion of risks 10.00 
(iiil maximum charge if policy and all forms submitted at one 

time or resubmitted for approval within 180 d~'!~ ... /lt<.--_~ 50.00 

s: .. ~~~~~~~~~"\~J CONTIN-lE~D Cha,rman 
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{2) The commissioner shall promptly deposit with the state 
treasurer to the credit of the general fund of this state all fines 
and penalties eftd , those amounts received pursuant to 33-2-311, 
33-2-705, and 33-2-~06 , and an fees and examination and 
miscellaneous charges received pursuant to sections 1 through 14] 
that are collected by him pursuant to Title 33 and the rules adopted 
thereunder. 

(31 All fees are considered fully earned when received, In the 
event of overpayment, only those amounts in excess of $10 will be 
refunded, 

(4) All fees and examination and miscellaneous charges, except 
fines or penalties or those amounts received pursuant to 33-2-311, 
33-2-705, or 33-2-706, collected by the commissioner pursuant to 
Title 33 and the rules adopted thereunder must be deposited in the 
insurance regulatory trust account pursuant to 17-2-121 through 
17-2-123 .•• , 

Renumber: subsequent sections 

4. Insert: 11 NE~V SECTION." prect:ding "Sec lion" ln the following 
locations: 

Page 1 ' lines 10 and 15. 
Page 7, line 14. 
Page 8' line 4 
Page 12' lines 14 and 25. 
Page 13, lines 4 and 19. 
Poge 15, lines 5 and 17. 
Page 16' lines 8' 13' and 20. 
Puge 17' lines 2, 7' 11, and 17. 

A.l:.JD AS AMENDED, 

BE CONCUR.KED IN 

STATEHENT OF INTENT ADOPTED AND ATTACHED IJ~~ t ... .,,. 

/ 

~~~ 
Senator Kolstad, CHAIRNAN 

March S, 1987 

l·lR • .PRESIDENT: 

WE, YOUR COt•Lr>.jlTTEE ON BUSINESS AND INDUSTRY Hl\VINC HAD 

UNDEH CUNSlDERt\TION HOUSE BILL NO. 439, ATTl\CH THE FOLLCH•HNC 

STT"'>'l'EMENT OF INTE!JT: 

~JClt:-: Ltcsislature 

STl•.TE1VlE1'T OF INTENT 
HB BILL NO. 4 39 

LC 1042/si 

A statement of intent is required for this bill becaLISe scctlon 
14 authorizes the commissioner of insurance of the state of Mont_ana 
to make and amend reasonable rules relating to risk retention groups 
and purch~~iii9 groups a5 may be necessary or desirable to c~rry out 
the provisions of the bill. The legislature intends that the rules, 
which the commissioner adopts to implement this bill, be de~1gr..ed 
principolly to prot~ct Montana insurance consumers wh1le making 
liability insurance more available in this state. The legislature 
further intends thut the comr:lissioncr adopt those rules in accordance 
with 33-1-313, MCA, which grants the commissioner general rulemaking 
authority and which permits the commissioner: 

(1) to mak~ only reasonable rules that do not extend, modify, 
or conflict with any law of this state or with any reasonable 
implication of those laws: and 

(2) to makP or amend those rules only after a l1earinq of whicl1 
not~ce has beL'll g~vf:n as required by 33-1-703, HCA. 
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l STATEMENT OF INTENT 

2 HOUSE BILL 439 

3 House Business and Industries Committee 

4 

5 A statement of intent is required for this bill because 

6 section 14 authorizes the commissioner of insurance of the 

7 state of Montana to make and amend reasonable rules relating 

8 to risk retention groups and purchasing groups as may be 

9 necessary or desirable to carry out the provisions of the 

' 10 bill. The legislature intends that the rules, which the 

11 commissioner adopts to implement this bill, be designed 

12 principally to protect Montana insurance consumers while 

13 making liability insurance more available in this state. The 

14 legislature further intends that the commissioner adopt 

15 those rules in accordance with 33-1-313. MCA, which grants 

16 the commissioner general rulemaking authority and which 

17 permits the commissioner: 

18 (1) to make only reasonable rules that do not extend, 

19 modify, or ·conflict with any law of this state or with any 

20 reasonable implication of those laws; and 

2l (2) to make or amend those rules only after a hearing 

22 of which notice has been given as required by 33-1-703, MCA. 

~. , .. ,,,..,,. c .. no~ 

REFERENCE BILL 
N13-Y.3'1 
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HOUSE BILL NO. 439 

INTRODUCED BY GRADY, MILES, THAYER 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN ACT ENTITLED: "AN ACT RELATING TO THE 

REGULATION OF RISK RETENTION GROUPS AND PURCHASING GROUPS; 

AMENDING SECTION 33-2-708, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The purpose of 

[sections 1 through 14] is to regulate the formation and 

operation of risk retention groups AND PURCHASING GROUPS in 

this state formed pursuant to the provisions of the federal 

Liability Risk Retention Act of 1986. 

NEW SECTION. Section 2. Definitions. As used in 

[sections 1 through 14], the following definitions apply: 

tlt--ueommissioner•-meene-ene-eommissioner-c£-insuranee 

o£-this-state-or-the-ins~rance-reguiatory--offieiai--in--any 

other-state-. 

tit.l!l •oomicile••, for purposes of determining the 

state where a purchasing group is domiciled, means: 

(a) for a corporation, the state where the purchasing 

group is incorporated; and 

(b) for an unincorporated entity, the state of its 

~. '"""•" .. "'"""' 
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principal place of business. 

t3till 01 Hazardous financial condition" means that, 

based on its present or reasonably anticipated financial 

condition, a risk retention group, although not yet 

financially impaired or insolvent, is unlikely to be able 

to: 

{a) meet obligations to policyholders with respect to 

known claims and reasonably anticipated claims; or 

(b) pay other obligations in the normal course of 

business. 

t4till "Insurance" means primary insurance, excess 

insurance, reinsurance, surplus line insurance, and any 

other arrangement for shifting and distributing risk that is 

determined to be insurance under the laws of this state. 

t5till (a) "Liability" means legal liability for 

damages, including costs of defense, legal costs and fees, 

and other claims expenses, because of injuries to other 

persons, damage to their property, or other damage or loss 

to other persons resulting from or arising out of: 

(i) a business, whether profit or nonprofit, trade, 

product, services (including professional services), 

premises, or operations; or 

{ii) an activity of any state or local government, or 

an agency or political subdivision thereof. 

(b) The term does not include personal risk liability 
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or an employer's liability with respect to its employees 

other than legal liability under the federal Employers' 

Liability Act 145 u.s.c. 51, et seq.). As used in this 

subsection, personal risk liability means liability for 

damages because of injury to any person, damage to property, 

or other loss or damage resulting from personal, familial, 

or household responsibilities or activities rather than from 

responsibilities or activities referred to in subsection 

t5tillla). 

t6tlll_ "Plan of operation or a feasibility study" 

means an analysis that presents the expected activities and 

results of a risk retention group, including at a minimum: 

(a) the coverages, deductible&, coverage limits, 

rates, and rating classification systems for each line of 

insurance the group intends to offer; 

(b) historical and expected loss experience of the 

proposed members and national experience of similar 

exposures to the extent this experience is reasonably 

available; 

(c) pro forma financial statements and projections; 

(d) appropriate opinions by a qualified independent 

casualty actuary, including a determination of minimum 

premium or participation levels required to commence 

operations and to prevent a hazardous financial condition; 

(e) identification of management, underwriting 
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procedures, managerial oversight methods, and investment 

policies; and 

(f) other matters as may be prescribed by the 

commissioner for liability insurance companies authorized by 

the insurance laws of the state where the risk retention 

group is chartered. 

t~till "Purchasing group" means a group that: 

(a) has as one of its purposes the purchase of 

liability insurance on a group basis; 

(b) purchases liability insurance only for its group 

members and only to cover their similar or related liability 

exposure, as described in subsection tTti!l(c}; 

{c) is composed of members whose businesses or 

activities are similar or related with 

liability to which members are exposed by 

respect to the 

virtue of any 

related, similar, or common business, trade, product, 

services, premises, or operations; and 

(d) is domiciled in any state. 

tBt.ill "Risk retention group" means a corporation or 

other limited liability association formed under the laws of 

any state, Bermuda, or the Cayman Islands: 

(a) whose primary activity consists of assuming and 

spreading all or any portion of the liability exposure of 

its group members; 

(b) that is organized for the primary purpose of 
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conducting the activity described under subsection 

tBtill(a); 

(c) (i) that is chartered and licensed as a liability 

insurance company and authorized to engage in the business 

of insurance under the laws of any state; or 

(ii) that, before January 1, 1985, was chartered or 

licensed and authorized to engage in the business of 

insurance under the laws of Bermuda or the Cayman Islands 

and, before that date, had certified to the insurance 

regulatory official of at least one state that it satisfied 

the capitalization requirements of that state. However, such 

group is considered to be a risk retention group only if it 

' 
has been engaged in business continuously since January 1, 

1985, and only for the purpose of continuing to provide 

insurance to cover product liability or completed operations 

liability~ 

(A) For purposes of this subsection t8t ill• 
"completed operations liability'' means liability arising out 

of the installation, maintenance, or repair of any product 

at a site which is not owned or controlled by a person who: 

(I) performs that work; or 

(II) hires an independent contractor to perform that 

work~ but shall include liability for activities which are 

completed or abandoned before the date of the occurrence 

giving rise to the liability~ 
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(B) For purposes of this subsection t8t ill• "product 

liability 11 means liability for damages because of any 

personal injury, death, emotional harm, consequential 

economic damage, or property damage (including damages 

resulting from the loss of use of property} arising out of 

the manufacture, design, importation, distribution, 

packaging, labeling, lease, or sale of a product, but does 

not include the liability of any person for those damages if 

the product involved was in the possession of such a 

when the incident giving rise to the claim occurred. 

person 

(d) that does not exclude any person from membership 

in the group solely to provide to members of the group a 

competitive advantage over such person; 

(e) li) that has as its members only persons who have 

an ownership interest in the group and that has as its 

owners only persons who are members and who are provided 

insurance by the risk retention group; or 

(ii) that has as its sole member and sole owner an 

organization that is owned by persons who are provided 

insurance by the risk retention group: 

(f) whose members are engaged in businesses or 

activities that are similar or related with respect to the 

liability to which the members are exposed by virtue of any 

related, similar, or conunon business, trade, product, 

service, premises, or operation; 
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(g) whose activities do not include the provision of 

insurance other than: 

{i) liability insurance for assuming and spreading all 

or any portion of the liability of its group members; and 

(ii) ~einsurance with respect to the liability of any 

other risk retention group or member of such other group 

that is engaged in businesses or activities so that such 

group or member meets the requirement described in 

subsection t8t1Zl(f) for membership in the risk retention 

group that provides the reinsurance; and 

(h) whose name includes the phrase 11 risk retention 

group " 

t9t1!l "State" means any state of the United States or 

the District of Columbia. 

NEW SECTION. Section 3. Chartering licensing 

plan of operation. A risk retention group seeking to be 

chartered in this state must be chartered and licensed as a 

casualty insurer pursuant to the insurance laws of this 

state and, except as provided in (sections 3 and 5 through 

12], must comply with all of the laws, rules, regulations, 

and requirements applicable to such insurers chartered and 

authorized in this state and with [section 4] to the extent 

such requirements are not a limitation on laws, rules, 

regulations, or requirements of this state. Before it may 

offer insurance in any state, the risk retention group shall 
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also submit for approval to the commissioner a plan of 

operation or OR a feasibility study and revisions of such 

plan or study if the group intends to offer any additional 

lines of liability insurance. 

NEW SECTION. Section 4. Risk retention groups not 

chartered in this state. A risk retention group chartered in 

a state other than this state and seeking to do business as 

a risk retention group in this state must observe and abide 

by the laws of this state as follows: 

(lJ Before offering insurance in this state, a risk 

retention group shall submit to the commissioner: 

{a) a statement identifying the state o~ states where 

the risk retention group is chartered and authorized as a 

casualty insurer, dat@ of chartering, its principal place of 

business, and such other information, including information 

on its membership, as the commissioner requires to verify 

that the risk retention group is qualified under (s@ction 

2t8t1lll; 

(b) a copy of its plan of operation or a feasibility 

study and revisions of such plan or study submitted to its 

state of domicile. However, this provision relating to the 

submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1981 before October 27, 
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1986, and that was offered before that date by a risk 

retention group that had been chartered and operated for not 

less than 3 years before that date; and 

(c) a statement of registration that designates the 

commissioner as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in this 

state shall submit to the commissioner: 

(a) a copy of the group•s financial statement 

submitted to its state of domicile, which must be certified 

by an independent public accountant and contain a statement 

of opinion on loss and loss adjustment expense reserves made 

by a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by the national association of insurance commissioners; 

(b) a copy of each examination of the risk retention 

group as certified by the insurance regulatory official of 

the state in which the examination was conducted or public 

official conducting the examination; 

(c) upon request by the commissioner, a copy of any 

audit performed with respect to the risk retention group; 

and 

(d) such information as may be required to verify the 

group's continuing qualification as a risk retention group 

under (section 2t8t1211· 
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(3) (a) All premiums paid for coverage within this 

state to risk retention groups are subject to taxation at 

the same rate and to the same interest, fines, and penalties 

for nonpayment that apply to foreign admitted insurers~ 

(b) To the extent that an agent is used, he shall 

report and pay the taxes for the premiums for risks that he 

has placed with or on behalf of a risk retention group not 

chartered in this state. 

(c) To the extent that an agent is not used or fails 

to pay the tax, each risk retention group shall pay the tax 

for risks insured within the state. Further, each risk 

retention group shall report all premiums paid to it for 

risks insured within the state. 

(4) Each risk retention group, its agents, and its 

representatives shall comply with Title 33, chapter 18, part 

2. 

(5) Each risk retention group shall comply with the 

provisions of Title 33, chapter 18, part 2, regarding 

deceptive, false, or fraudulent acts or practices. However, 

if the commissioner seeks an injunction regarding such 

conduct, the injunction must be obtained from a court of 

competent jurisdiction. 

(6) Each risk retention group shall submit to an 

examination by the commissioner to determine its financial 

condition if the insurance regulatory official of the 
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jurisdiction where- the group is chartered has not initiated 

an examination or does not initiate an examination within 60 

days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetition and be 

conducted in an expeditious manner in accordance with the 

national association of insurance commissioners examiners 

handbook. 

(7) Each policy issued by a risk retention group must 

contain, in 10-point type on the front page and the 

declaration page, the following notice: 

"NOTICE 

This policy is issued by your risk retention group. 

Your risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention group are 

prohibited: 

(a) the solicitation or sale of insurance by a risk 

retention group to any person who is not eliqible for 

membership in the group; and 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 

(9) A risk retention group is not allowed to do 
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business in this state if an insurer is directly or 

indirectly a member or owner of the risk retention group, 

other than in the case of a risk ~etention group all of 

whose members are insurers. 

(10) A risk retention group may not offer insurance 

policy coverage declared unlawful by the Montana supreme 

court. 

(11) A risk retention group not chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a voluntary dissolution proceeding or in a 

delinquency proceeding commenced by the insurance re9ulatory 

official of any state if there has been a finding of 

financial impairment after an examination under [section 

4(6) J. 

NEW SECTION. Section 5. 

(1) A risk retention group 

financially to any insurance 

similar mechanism in this 

Compulsory 

may not 

insolvency 

state. In 

associations. 

join or contribute 

guaranty fund or 

addition, a risk 

retention group or its insureds may not receive any benefit 

from any such fund for claims arising out of the operations 

of the risk retention group. 

(2) A risk retention group shall participate in this 

state 1 s joint underwriting associations, mandatory liability 

pools, and similar mechanisms as provided by Title 33, 

chapter 8. 
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NEW SECTION. Section 6. Countersignature not 

required. A policy of insurance issued to a risk retention 

group or member of that group need not be required to be 

countersigned as provided in 33-17-1111. 

NEW SECTION. Section 7. Purchasing 

exemption from certain laws relating to group 

insurance. A purchasing group meeting 

groups 

purchase of 

the criteria 

established under the provisions of the federal Liability 

Risk Retention Act of 1986 is exempt from any law of this 

state relating to the formation of groups for the purchase 

of insurance, prohibition of group purchasing, or any law 

that would discriminate against a purchasing group or its 

members. In addition, an insurer is exempt from any law of 

this state that prohibits providing or offering to provide 

to a purchasing group or its members advantages based on 

their loss and expense experience not afforded to other 

persons with respect to rates, policy forms, coverages, or 

other matters. A purchasing group is subject to all other 

applicable laws of this state. 

NEW SECTION. Section 8. Notice and registration 

requirements of purchasing groups. (1) A purchasing group 

that intends to do business in this state shall furnish 

notice to the commissioner that: 

{a) identifies the state where the group is domiciled; 

(b) specifies the lines and classifications of 
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liability insurance that the purchasing group intends to 

purchase; 

(c) identifies the insurer from which the purchasing 

group intends to purchase its insurance and the domicile of 

the insurer; 

(d) identifies the principal place of business of the 

purchasing group; and 

(e) provides information required by the commissioner 

to verify that the purchasing 

[section 2t1t~]. 

(2) The purchasing group 

designate the commissioner as 

group is qualified under 

shall register with and 

its agent solely for the 

purpose of receiving service of legal documents or process. 

However, such requirements do not apply in the case of a 

purchasing group: 

(a) (i) that was domiciled before April 2, 1986~ 

ANY STATE OF THE UNITED STATES: and 

(ii) that was domiciled on and after October 27, 1986, 

in any state of the United States; 

(b) (i) that, before October i6 27, 1986, purchased 

insurance from an insurer licensed in any state; and 

(ii) that, since October %6 27, 1986, purchased its 

insurance from an insurer licensed in any state: 

(c) that was a purchasing group under the requirements 

of the federal Product Liability Risk Retention Act of 1981 
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before October i6 27, 1986: and 

{d) that does not purchase insurance that was not 

authorized for purposes of an exemption under the federal 

Product Liability Risk Retention Act of 1981, as 

before October 27, 1986. 

NEW SECTION. Section 9. Restriction on 

in effect 

insurance 

purchased by purchasing groups. (1) A purchasing group may 

not purchase insurance from a risk retention group that is 

not chartered in a state or from an insurer not authorized 

in the state where the purchasing group is located, unless 

the purchase is effected through a licensed agent or broker 

acting pursuant to the surplus lines laws and regulations of . 
that state. 

(2) For purposes of subsection (1), the state in-whieh 

~ a purchasing group is located is each state ±n-which 

WHERE a member of the purchasing group has a risk resident, 

located, or to be performed. 

NEW SECTION~ Section 10. Administrative and 

procedural authority regarding risk retention groups and 

pUrchasing groups. The commissioner is authorized to use any 

powers established under tthis-act+ THIS TITLE to enforce 

the laws of this state so long as those powers are not 

specifically preempted by the federal Liability Risk 

Retention Act of 1986. The commissioner's powers include but 

are not limited to the commissioner•s administrative 
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authority to investigate, issue 

depositions and hearings, issue 

subpoenas, 

orders, and 

conduct 

impose 

penalties. With regard to any investigation, administrative 

proceedings, or litigation, the commissioner may rely on the 

procedural law and regulations of the state. The injunctive 

authority of the commissioner in regard to risk retention 

groups is restricted by the requirement that any injunction 

be issued by a court of competent jurisdiction. 

NEW SECTION. Section 11. Penalties. A risk retention 

group that violates any provision of [sections 3 through 121 

is subject to fines and penalties appl~cable to licensed 

insurers generally, including revocation of its license to 

do business in this state. 

NEW SECTION. Section 12. Duty of agents to obtain 

license. A person acting or offering to act as an agent for 

a risk retention group or purchasing group, that solicits 

members, sells insurance coverage, purchases coverage for 

its members located within the stater or otherwise does 

business in this state shall, before commencing such 

activity, obtain a license from the commissioner. 

NEW SECTION. Section 13. Enforceability of orders 

issued in United States district court. An order issued by 

any district court of the United States enjoining a risk 

retentioq group from soliciting or selling insurance or 

operating in any state, territory, or possession of the 
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Onited States upon a finding that such a group is in a 

hazardous financial condition, is enforceable in the courts 

of this state. 

NEW SECTION. Section 14. Rules and regulations. The 

commissioner may make and amend any reasonable rules 

relating to risk retention groups 

necessary or desirable to carry out 

[sections 3 through 12]. 

and purchasing groups 

the provisions of 

SECTION 15. SECTION 33-2-708, MCA, IS AMENDED TO READ: 

"33-2-708. Fees and licenses. (1) The commissioner 

shall collect in advance and the persons so served shall so 

pay to the commissioner the following fees and licenses: 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 

in subsection (b) below) and other charter documents, 

bylaws, financial statement, examination report, power of 

attorney to the commissioner, and all other documents and 

filings required in connection with such application and for 

issuance of an original certificate of authority, if issued: 

(A) domestic insurers .•.•••....••.......••... $ 30.00 

1 B) foreign insurers . . . .. . . . . . . . . • . . . . . . . . . . . 300.00 

(ii) annual continuation of certificate of authority .. 

• . • • • . . . . . . . . . . . . . • . . . . . . . . . • . . . • . . . . . . • • • • • . . . . . . . . 300.00 
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(iii) reinstatement of certificate of authority 

25.00 

(b) articles of incorporation: 

(i) filing original articles of incorporation of 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state ....•••..• 20.00 

(ii) filing amendment of articles of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

. • . • • . . . . . . . • . • • • • • . . • . . . • • • . • • . • • • • • • . • • . . . . . . . . . • • 10.00 

(c) filing bylaws or amendment thereto where required 

5.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

25.00 

{e) resident agent's license: 

{i) application for original license, including 

issuance of license, if issued (life and/or disability) .... 

10.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) . • . . . . . . . . . . . . . . . . • . • . . . • . . . . . . . . . . . • . . • 10.00 

(iii) appointment of agent, each insurer ...•.. 

(iv) annual renewal, each insurer ..•.....•.... 

(v) temporary license ....................... . 
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(vi) amendment of license (excluding additions thereto} 

or reissuance of master license ..........•.• , ..... . 10.00 

(f) non~esident agent's license: 

(i} application for original license, including 

issuance of license, if issued (life and/or disability) .... 

• • • • • • . . • • . • • • • • • • • • • • • . . • • . • • • . • • • • • • • • •• • • • • • • • . • • 100.00 

(ii) application for original license, including 

issuance of license, if issued (other than life and/or 

disability) ........................................ 100.00 

(iii) appointment of agent, each insurer ...... 10.00 

(iv) annual renewal, each insurer ••..•........ 10.00 

(v) amendment of license (excluding additions thereto) 

or reissuance of master license . . . • . .. . . . . . .. . . . . . . . . 10.00 

(g) solicitor's license: 

(i) application for original license, including 

issuance of license, if issued..................... s.oo 

(ii) annual renewal of license ···••o••········ 5.00 

(h) examination for license as agent or solicitor, 

each examination • 0 ••. 0 0 •.....•• 0 •..•• 0...... . . • • • . . 10.00 

(i) surplus line agent's license: 

(i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

(j) adjuster's license: 

25.00 

25.00 

(i) application for original license and for issuance 
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of license, if issued •..••. o •• o. o ••••••• o o •• o •••••• 

(ii) annual renewal of license ooooo••••oo••••• 

10.00 

10.00 

(k) insurance vending machine license, each machine, 

each year 10.00 

(1) commissioner's certificate under seal (except when 

on certificates of authority or licenses) ...•.•...• 3.00 

(m) copies of documents on file in the commissioner's 

office, per page ••••••••..•••• o o................... . 50 

(n) policy forms: 

(i) filing each policy form .. .. .. • .. • • .. • • • • • 25.00 

(ii) filing each application, rider, endoraement, 

amendment, insert page, schedule of rates, and clarification 

of risks ••...••.•.•••••• •o• ••••••••••• ···••o•••••o• 10.00 

(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days •••o 

. . • • • . . • • . • • • . • • • • . • • . • • . • . . . . . . . . . • . . . . . . . . • • . . . . . • 50.00 

(2) The commissioner shall promptly deposit with the 

state treasurer to the credit of the general fund of this 

state all fines and penalties an~L those amounts received 

pursuant to 33-2-311, 33-2-705, and 33-2-706, and any fees 

and examination and miscellaneous charges received pursuant 

to [sections l through 14) that are collected by him 

pursuant to Title 33 and the rules adopted thereunder. 

(3) All fees are considered fully earned when 

received. In the event of overpayment. only those amounts in 
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excess of $10 will be refunded. 

(4) All fees and examination 
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and miscellaneous 

3 charges, except fines or penalties or those amounts received 

4 pursuant to 33-2-311, 33-2-705, or 33-2-706, collected by 

5 the commissioner pursuant to Title 33 and the rules adopted 

6 thereunder must be deposited in the insurance regulatory 

7 trust account pursuant to 17-2-121 through 17-2-123." 

8 NEW SECTION. Section 16. Codification instruction. 

9 Sections 1 through 14 are intended to be codified as an 

10 integral part of Title 33, and the provisions of Title 33 

11 

12 

apply to sections 1 through 14. 

NEW SECTION. SECTION 17. SEVERABILITY. IF A PART OF 

13 THIS ACT IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE FROM 

14 THE INVALID PART REMAIN IN EFFECT. IF A PART OF THIS ACT IS 

15 INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART REMAINS 

16 IN EFFECT IN ALL VALID APPLICATIONS THAT ARE SEVERABLE FROM 

17 THE INVALID APPLICATIONS. 

18 NEW SECTION. Section 18. Effective date. This act is 

19 effective on passage and approval. 

-End-
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