
HOUSE BILL NO. 417 

INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN, 
MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY 

JANUARY 23, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 23, 1987 

MARCH 2, 1987 

MARCH 18, 1987 

MARCH 21, 1987 

MARCH 24, 1987 

MARCH 25, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & LABOR. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

STATEMENT OF INTENT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 74; NOES, 25. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & INDUSTRY. 

COMMI'I'TEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



APRIL 7, 1987 

APRIL 8, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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INTRO.DUCED BY 8~ :)/, . .__/4. "nAMJ' rJl 
{) (";2 _ . • 

0 J' f I . ', ~~I 
{.)6.-<...V~/..-77. A.J.._..., U•.~" L:'.~!i'.L-:~ 

///~ . -·-o / ~· .• ,, /_// d!l 
1\ BILL FOR 1\N ACT ENTITLED: "AN ACT REV):Iri:NG THE PROVISIONS,; .• Q}",f 

CONCERNING PREFERENCES FOR RESIDENT BIDDERS IN AWARDING 

PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A 

RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING 

AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO 

SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A 

PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE 

AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO 

ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AMENDING 

SECTIONS 18-1-101 THROUGH 18-1-103, 18-1-112, 18-5-308, AND 

20-15-403, MCA; AND REPEALING SECTION 18-l-111, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-l-101, MCA, is amended to read: 

''18-l-101. Bepa~~me~~---~f---~dmini~tration----~eE±ne~ 

Definitions. ill Unless the context requires otherwise, in 

this title "department" means the department of 

administration provided for in Title 2, chapter 15, part 10. 

{2) Unless the co11lext requires otherwise, in this 

part thP follow1ng definitions~ 

(a) "Guuds" means supplies, _§'_~-i-~2.~erial~!. 

commodities, and sp~cially manufactured products. 

~-"'·' <e'"'·" "e '""'"'' 
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(b) "Montana-made" means manufactured or produced in 

this state and made with the: 

(i) use of parts, equipment, or supplies of which 50% 

or more were manufactured or produced in this state; or 

_L~~-L employment of persons of whom SOt or more are bona 

fide residents of Montana as defined in 18-2-401. -----------

(C) "Nonresident bidder" means a bidder whose 

residence is not in this state as determined under 18-1-103. ---- - -·· ----

(d) "Public agency" means a department, corrunission, 

cou~~~~_board, bureau, committee, institution, agency, 

governmen1 _corporation, or other entity, instrurnent~l_i_St__~---~£ 

official of the legislative, executive, or judicial branch 

of this state and it::;>~! .. :L~ical subdivisions, including the 

board of regents and the Montana university system. 

(e) "Resident bidder" ~-~ns __ ~bidder whose residence 

is in this state as determined under 18-l-103.'' 

Section 2. Section 18-1-102, MCA, is amended to read: 

"18-1-102. State contracts to lowest resident bidder. 

(l) In order to provide for an orderly administration of the 

business of the state of Montana in awarding public 

contracts for mae~~±~i~~-~~ppi±e~t-eq~±pmen~, the purchase 

of goods and for construction, repair, and public works uf 

cill kinds, it-~httii-be-the-O~ty-oE-eaeM--boa~~7--eommi~~~~~~ 

otf±eer 1 ---er---rndividtle±---enar9ed---by---±ew---w±~M---th~ 

~e~po~~±b~~~ty-fo~-t~~-~xee~e±o~-of-~Me-eont~Bet--e"--beha±£ 

-2- INTRODUCED BILL 
fl/3· ~17 
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o£--the--et~t~,--boa~d,--eommission7--~eritie~i-~ttbd±vision 7 

eg~ney,-sehooi-dist~iet,-or--a--p~biie--eorporetion--e£- rne 

etete-oE-Montana-to a public agency shall award 3tleh~ 

(a) a public contract for construct~_on, repair, or 

~lie works to the lowest responsible resident bidder Mho -··-----

i~--e--~e~ident-o£-the-~tat~-of-Montane-and whose bid is-not 

mo~e-then-3%-hiqhe~-then--th~t--o£--the--iowe~t--reeponsible 

eidder--who--is-a-nonresident-o£-this-state. does not exceed 

the applic~~le percentage when _compared to the lowest 

responsible nonresiden~ bidder. The applicabl~ percentage is 

the greater of: 

l_il_._3%; or 

( ii) the perce_0_tage that applies to -~. __ resident bidder 

in the award of a public contract Eor constructior:!!. repair, 

or public works in the nonresident bidder's state of 

residence. 

tZtl£l ~~-eware±n9-eontracts a public contract for the 

purchase of p~odttet~,--mater~~%~,--stlpplies 7 --er--eqtl~pme~t 7 

~Heh--boa~~~--eomm±~~±on,-o££ieer7-or-±fte±•±~ttai-~hai%-award 

the-eontre:ct goods, if th_e goods are comparable -~n quality 

and performance, to any-~Heh the lowest responsible resident 

who~e---off~red---m~~eria%s,---~Hpplie~r--or--eqttipment--are 

manttfaettlred-or-~ro~Heed-~n-tht~-~tate-by--Montana--indttstry 

anO-±abor-and bidder whose~ 

ill bid is not more than 3% higher than that of the 

-3-
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lowest responsible re~±dent nonresident bidder wno~e-offered 

materie:l~,-~ttppt±e~ 7 -or-eqttipment-are-not-so-manttfaetttr~d-or 

prodceedr-prov±ded-that-~tleh-prodttetsr-mater±a±~,--stlppties, 

a~d-eqtlipm~~~-~~e-eom~~~aO±e-±n-qtlatity-an~-p~r£orm~nee.~ 

(ii) offered goods are Montana-made and whose bid is 

not more -~han 5'% higher than that of the lowest responsible 

nonresident biddeE.i ___ ~ 

(iii) offered goods are Montana-made and whose bid is 

not more than 3% higher than that of the ~~west responsible 

resident bidder_ whose offered goods are not Montana-!!!~.4-~ 

t3t--fn--awa~e~ng--eont~aets--for-eonstrH~tio~,-~~pat~, 

a~d--ptlb±±e--work~--e~--all--~inds,---b±ds---reeeived---frem 

nonr~s±den~--b±dder~--are--subje~t--to-th~-3%-p~e£e~e~ee,-o~ 

~hat-pere~nt-that-a~pi~e~-to-a-Montana-b±dder-in--tne--awar~ 

o£--~ttb±±e--eont~aets--±n--the-nonresident-bidder~s-~tate-o£ 

re~ideneer-whiehe~er-±~-9reatero 

t4t1ll ~hi~-reqtl±rement-shall-preva±i The preferences 

in this section apply: 

~ whether the law requires advertisement for bids or 

does not require advertisement for bidsrL and 

l2l it---~hall--app}y to contracts involving funds 

obtained from the federal government unless expressly 

prohibited by the laws of the United States or regulations 

adopted pursuant thereto." 

Section 3. Section 18-l-103, MCA, is amended to read: 

-4-
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"18-l-103. Residence defined. ( 1) For the purpose of 

18-1-102, 18-l-103, and lB-1-112, the word "resident" shall 

include actual residence of an individual within this state 

for a period of more than 1 year immediately prior to 

bidding. 

(2) tn a partnership enterprise or an association, the 

majority of all partners or association members shall have 

been actual residents of the state of Montana for more than 

1 year immediately prior to bidding. 

(3) Domestic corporations organized under the laws of 

the state of Montana are prima facie eligible to bid as 

residents, but this qualification may be set aside and a 

successful bid disallowed where it is shown to the 

satisfaction of the board, conuniss1on, officer, or 

individual charged with the responsibility for the execution 

of such contract that said corporation 1s a wholly owned 

subsidiary of a foreign corporation or that said corporation 

was formed for the purpose of circumventing the provisions 

relating to residence. 

(4) Notwithstanding the foregoing, any bidder on a 

contrac~ for the purchase of p~od~e~~~-m8~e~±Bl~,-~~p~!±~~~ 

or-eqttipmen~ goods, whether an individual, partnership, or 

corporation, foreign or domestic dOd regardless of ownership 

thereof, whose .~ttereJ ffi~~~~±a±~y--~Npp±ie~,-~r-e~tl~~m~M~ 

goods are manttfae~~~~~-or-prodtteed-~n-~~i~-~tate-by-±n~N~try 

-5-
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loeate~-±n-Men~8na-end-Mo~~a~a-Tabo~-~fta±±-be-deemed--~o--be 

Montana-made is a resident for the purpose of 18-l-102, 

18-1-103, and 18-1-112." 

Section 4. Section 18-1-112, MCA, is amended to read: 

"18-1-112. Montana product preference provisions. (1) 

Each contract awarded by any-peTitie8l--eubdi~±~±onr--~eheeT 

dt~trict,--p~b±ie--ee~peration,--e~ a public agency o£-the 

~~a~~-6£-Montana-shall must contain among its provisions a 

requirement that in all instances p~odttets-man~facttt~eo-e~ 

p~6dtteed-±~-thi~-~eae~-by-Mo~tana-indtt~t~y-ana--±abe~--~ha%Z 

Mont?na-made goods must be preferred for use in all projects 

and--±n--a±±--ma~e~±a±~,-sttppiies,-ana-e~tlipm~nt-procttred if 

such p~6dttet~ 1-mate~iai~7-~~tttpment,-and-~~pp±ie~ goods are 

comparable in price and quality. 

(2) It is the intent of 18-1-102, 18-1-103, and this 

section that, whenever possible, p~6dtlet~--mantt£aettt~e0--end 

predueed--in--~h±~--~~a~e--whieh Monta~a-made goods that are 

suitable substitutes for predtte~~ goods manufactured or 

produced outside the state and comparable in price, quality, 

and performance sha±±--be are preferred for use in all 

projects and in all state institutions. 

(3) Failure to comply with the law in this respect 

~~a±±-d±~qtla±±fy di~q11alifies such contractor as a qualified 

bidder for future coiltrdcts with the ~~at~-ot-MoMtoM~,-~My 

lega±-~tthdi~i~ion--ef--the--state--o£--MoM~~ne,--a"y--~ehoo± 

-6-
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districe, public eo~poreeienT--or agency for a period of 2 

years. 

{4) The preference given to Mo~tana--prodttet~--~he±± 

appiy Montana-made goods applies to contracts involving 

funds obtained from the federal government unless expressly 

prohibited by the laws of the United States or regulations 

adopted pursuant thereto." 

Section 5. Section 18-5-308, MCA, is amended to read: 

''18-5-308. Construction with other sections. 

Procurement from small businesses under this part is subject 

to all other statutes governing state procurement and all 

rules promulgated thereunder, as now or hereafter amended, 

except that in case of conflict this part governs and the 

provisions set forth in 18-1~1027-±a-±~±±± 7 and 18-1-112 

shall not apply." 

Section 6. 

"20-15-403. 

provisions. (1) 

the following 

Section 20-15-403, MCA, is amended to read: 

Applications of other school district 

When the term "school district" appears in 

sections outside of Title 20, the term 

includes community college districts and the provisions of 

those sections applicable to school districts apply to 

community college districts: 2-9-101, 2-9-111, 2-9-316, 

2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 

7-6-2801, 

7-12-4106, 

7-7-123, 7-8-2214, 1-6-2215, 7-8-2216, 7-11-103, 

7-13-110, 7-13-210, 7-15-4206, 10-1-703, 

-7-
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15-1-101, 15-6-204, 15-16-101, 15-16-601, 15-18-108, 

15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202, 

17-6-103, 17-6-204, 17-6-213, 17-7-201, iB-i-t9i7 -tB-t-tti 7 

18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404, 

18-2-432, 18-5-205, 19-1-102, 19-1-811, 22-1-309, 25-1-402, 

27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 

39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206, 

40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 

90-6-208 and Rules 4D(2)(g) and 15(c), M.R.Civ.P., as 

amended. 

( 2) When the term "school district" appears ~n a 

section outside of Title 20 but the section is not listed in 

subsection (1), the school district provision does not apply 

to a community college district." 

NEW SECTION. Section 7. Bidder to submit affidavit 

penalty. (1) A bidder on a public contract for goods who is 

claiming 

public 

a preference under this part shall submit to the 

agency, together with the bid, an affidavit 

specifying in detail, a~ determined by rule by the 

department, the basis on which the bidder claims the 

preference. 

(2) If the public agency determines that the bidder 

has submitted a false affidavit under subsection (1), the 

bidder is disqualified as a bidder for future public 

-8-



LC 0883/01 

l contracts for goods with any public agency for a period of 5 

2 years from the date of the determination. 

3 NEW SECTION. Section 8. Rules. The department shall 

4 adopt rules necessary to administer the preferences provided 

5 in this part. The department's rules apply to all public 

6 employers. 

7 NEW SECTION. Section 9. Repealer. Section 18-l-111, 

8 

9 

MCA, is repealed. 

NEW SECTION. Section 10. Codification instruction. 

10 Sections 7 and 8 are intended to be codified as an integral 

11 part of Title 18, chapter l, part 1, and the provisions of 

12 Title 18, chapter 1, part 1, apply to sections 7 and 8. 

-End-

-9-



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB417, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising the provisions concerning preferences for resident bidders in awarding public contracts; providing 
a 5% preference for a resident bidder whose goods are Montana-Made when competing against a nonresident bidder; 
requiring certain bidders to submit an affidavit specifying the basis for claiming a preference; providing a 
penalty for submitting a false .affidavit; requiring the Department of Administration to adopt rules for administer
ing the preferences; amending Sections 18-1-101 through 18-1•103, 18-1-112, 18-5-308, and 20-15-403, MCA; and 
repealing Section 18-1-111, MCA. 

ASSUMPTIONS: 
1. Significantly impacts statewide purchases of food and paint, and $1.25 million of purchases made by Depart-

ment of Highways. 
2. Estimates are annualized. 
3. State agencies will pay 2% more for goods. 
4. Current preference is 3%. This is an additional 2%. 

FISCAL IMPACT: 

Increased 
Operating Expenses 

Current Law 

$3,747,976 

FY88 
Proposed Law Difference 

$3,822,936 $ 74,960 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 

.n]! 
Current Law Proposed Law Difference 

$3,747,976 $3,822,936 $ 74,960 

This will affect all government purchasing activities in terms of determining preference and awarding contracts to 
vendors who fall within the applicable percentages (3% for Montana vendors; 5% for in-state products). 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
Potential exists for out-of-state bidders to be forced out of competition with 
the category of food, a resulting increase of 12% ($212,454), can be expected. 
business out-of-state food vendors are receiving, even with the 3% preference. 

this additional preference. Within 
This amount is equivalent to the 

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION: 
The possibility of a non-resident vendor bidding "Montana Made" goods or providing Montana labor is not addressed. 
No clear award could be made under these circumstances. 

~ DATE ~-~ DATE 1J,3,[n 
JA~WN, PRIMARY SPONSOR BUDGET DIRECTOR 

and Program Planning Fiscal Note for HB417, as introduced. 

)/~ 'l/7 



50th Legislature 

1 

2 

STATEMENT OF INTENT 

HOUSE BILL 417 

HB 0417/si 

APPROVED BY COMM. ON 
BUSINESS AND LABOR 

3 House Business and Labor Committee 

4 

5 A statement of intent is required for this bill because 

6 section 7 authorizes the department of administration to 

7 adopt rules necessary to administer the preferences provided 

8 in Title 18, chapter 1, part 1. The legislature intends that 

9 the rules should prevent bidders from circumventing the 

10 preference provisions by creating business entities 

ll specifically to obtain residency status or to gain an award 

12 of a public contract for goods after being disqualified for 

13 submitting a false affidavit. The rules should also specify 

14 the contents of an affidavit to be submitted by a bidder as 

15 required under section 6. 

~n• """"''"' c~""' 
SECOND READING 
j/!3· <117 



50th Legislature HB 0417/02 

1 HOUSE BILL NO. 417 

2 INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN, 

3 MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PROVISIONS 

6 CONCERNING PREFERENCES FOR RESIDENT BIDDERS IN AWARDING 

7 PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A 

RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING 

AGAINST A NONRESIDENT BIDDER; REQUIRING CER'rAIN BIUDERS TO 

10 SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A 

ll PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE 

12 AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO 

13 ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AND AMENDING 

14 SECTIONS 18-1-101 THROUGH 18-1-103, 18-1-112, tB-5-3887 AND 

15 20-15-403, MCA-;-ANB-REPBAbiN6-5EeTf9N-l-8-l--l-l-l:-,--MeA." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 Section 1. Section 18-1-101, MCA, is amended to read: 

19 "18-1-101. Bep8rtment---o£---admini:!tre:ti-on----r:le£ined 

20 Definitions. l.!J Unless the context requires otherwise, in 

21 this title udepartment" means the department of 

22 Qdministration provided for in Title 2, chapter 15, part 10. 

23 {2) Unless the COiltext requires otherwise, in this 

24 pdrt __ !:_h--'=---_foll~~ing dPfinitions apply: 

25 ~"Goods" means supplies, -~quipJ!l~_!!t_,_ ~~~~ial~!_ 
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commodities, and specially manufactured produ~ts. 

(b) "Montana-made 11 means manufactured or produced in 

this state and made with the: 

{i) use of parts, eqttipment MATERIAL, or supplies of 

which 50% or more were manufactured or produced in this 

state; or 

tii) employment of persons of whom 5Q% or more are bona 

fide residents of Montana as defined in 18-2-401. 

(c) ''Nonresident bidder•• means a bidder whose 
~~----

residence is not in this state a~ determined under 18-l-103. 

(d) 11 Public agency'' means a department, commission, 

col!~~-i_l, _ --~oar9_! ____ ~-E-~~I:l_, ___ S:9E!I!I_itt~~!- __ i._.~stitution, aqen~ 

government corporation, or other entity, instrumentality, or 

official of the legislative, executive, or judicial.~r~nch 

of this state and its political subdivisions, including the 

board of regents and the Montana university system. 

(e) ''Resident bidder" means a bidder whose residence 

is in this state as determined under 18-1-103. 11 

Section 2. Section 18-l-102, MCA, is amended to read: 

''18-1-102. State contracts to lowest resident bidder. 

(1) In order to provide for an orderly administration of the 

business of the state of Montana in awarding ~b-~_i_£_ 

contracts for materi-a±:!,-:!~ppi±e~,-eq~ipment 7 the purchase 

~~ds and for construct ion, repair, and public works of 

all kinds, ±t-~hai~-be-tne-dttty-of-eaeh-board,-eommiBsion7 

-2- HB 417 
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offie~~~---or---individ~~~---ehar9~d---by---law---with---the 

responsihility--for--the-exeetttion-of-tne-eontraet-on-beh8lf 

o£-the--state7 --boe~o,--eommission,--politie&l--~ttbdivi~±on7 

ageney,--sehool--distriet,--or~-a--p~blie-eorporation-o£-t~e 

stete-of-Montana-to a public agency shall award ~tleh: 

ill_~, ___ public contract for construction, repair, or 

l2_l;!blic works to the lowest responsible residen_'::_ bidder who 

i~-a-re~ident-of-the-~tate-of-Montana-and whose bid is--not 

more--then--3%--hi9her--than--that-of-the-lowest-respon~~ble 

e±dder-who-is-a-nonre~ident-of-this-~tate~ does not exceed 

the applicable percent~ge when compared to the lowest 

responsible nonresident bidde!· The applicab~e percentage is 

the greater of: 

_Li_L___3_% ; or 

(ii) the p~tcentage that applies to a r~sident bidder 

in the award of a pu~lic contract for construction, repair, 

or public ~orks in the nonresident bidder•s state of 

residence. 

trttel fn~8werd~~g~eontraet~ ~~ic contract for the 

purchase of prodtlc~s,~~ma~er±ais,--st:tppi~esr-or-eqt:t±pmen~, 

~tteh-board,-eommi~~ion,-offieer,-or-individtlai--~heii--award 

~he--eol"'tre:e~ goods, if th.e goods are comp~uable in qualit_y 

and performance, to any~stteh the_lowest responsible resident 

who~e--of£ered--materiai~,--st:tppiies7 ---or---eqt:tipmel"'t---~re 

menttfeetttred--or--pt"odt:eed-in-thi-s-state-by-Morttana~indt:tstry 
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and-labor-artd bidder whose1 

1!1 bid is not more than 3% higher than that of the 

lowest responsible ~es±dent nonresident bidder whose-offered 

materia i !'!.,-~ tt ppi i est -or -eqt:t~ p111e n t-are- not-:- so -m.a n u f e: e t: tt ret~ -or 

prodtteed,--prov~ded-~hct-stteh-prodt:tets,-materieis7-sttppi±est 

end-eqtt~pment-are-eomparabie-±n-qttaii~y-end-performaneeoL 

(ii) offered goods are Montana-made and w~ose bid is 

no-t more than 5% higher than that of the lowest respq_nsible 

nonresident bidder; or 

(iii) offered goods are Montana-made and whose bid is 

not more than Jt~her than that o~_the lowest responsible 

resident bidder whose offered goods are not Montana-made; 

HOWEVER, 

(IV) NO COMBINATION OF PREFERENCES UNDER 'HIS 

SUBSECTION MAY EXCEED 5%. 

t3t--%ft-award±n9-eont:rae~s--£or--eons~r"Hetior'tr--repair-; 

Ar'tti---pablie---worke---oE--all--kinde,--bids--reeeived--Erom 

nonres~ttent-bidders-are-sttbjeet-to--the--3%--p~eEerenee 7 --or 

~ha~--pereent--t-:ha~-applies-t-:o-a-Mor'tt-:ana-bidder-in-t-:he-award 

of-ptt bi ~ e -·eontraet: s-~ n-~he- -fton res id.en~--bidder ..L s--st: a: te--o E 

ree±deneer-whiehever-is-9reatero 

t4t~ ~h±s--reqttirement-shall-preva±l The preferences 

in this section apply: 

~ whether the law requires advertisement for bids or 

does not require advertisement for bidsrL and 
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iQ1 i~--~h8ll--8pply to contracts 

obtained from the federal government 

involving funds 

unless expressly 

prohibited by the laws of the United States 

adopted pursuant thereto.'' 

or regulations 

Section 3. Section 18-1-103, MCA, is amended to read: 

"18-1-103. Residence defined. (1) For the purpose of 

18-1-102, 18-l-103, and 18-1-112, the word "resident" shall 

include actual residence of an individual within this state 

for a period of more than l year immediately prior to 

bidding. 

(2} In a partnership enterprise or an association, the 

majority of all partners or association members shall have 

been actual residents of the state of Montana for more than 

year immediately prior to bidding. 

(3) Domestic corporations organized under the laws of 

the state of Montana are prima facie eligible to bid as 

residents, 

successful 

but this qualification may be 

bid disallowed where it 

set 

is 

satisfaction of the board, commission, 

aside 

shown 

and a 

to the 

officer, or 

individual charged with the responsibility for the execution 

of such contract that said corporation is a wholly owned 

subsidiary of a foreign corporation or that said corporation 

was formed for the purpose of circumventing the provisions 

relating to residence. 

(4) Notwithstanding the foregoing, any bidder on a 
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contract for the purchase of p~od~eee7-met~~ial~7--e~ppli~e, 

o~--eqtt~pme~t goods, whether an individual, partnership, or 

corporation, foreign or domestic and regardless of ownership 

thereof, whose offered maeer~ale,--ettppliee 7--o~--~qttipm~nt 

goods are manttfaet~reO-or-proOtteed-~n-thi~-~tate-by-±~o~~try 

loeated--±n--Monta~a-anO-Moneana-labo~-ehall-b~-deemeO-ee-be 

Montana-made is a resident for the purpose of 18-l-102, 

18-1-103, and 18-1-112." 

Section 4. Section 18-l-112, MCA, is amended to rearl: 

"18-l-112. Montana product preference provisions. I 1) 

Each contract awarded by any-poiitieal-~~bd±v±~ion,-~ehool 

dt~t~t~t7-pttblie-eo~po~a~ien7-o~ a public agency e£--~~e 

~tate--o£--Montana-~~all must contain among its provisions a 

requirement that in all instances prodtle~s--man~fae~tl~~d--e~ 

p~edtteeO--tn--thte-etat~-by-Mo~ta~a-t~~~~t~y-and-labo~-~na±l 

Montana-made goods must be preferred for use in all projects 

and-±n-att-mat~~±at~,-~~ppt+e~r-an~--~~~±pment--p~oetl~eO if 

such prodttet~,-materia!~,-eq~ipment,-and-~~pplies goods are 

comparable in price and quality. 

(2) It is the intent of 18-1-102, 16-1-103, and this 

section that, whenever possible, p~orlttets-mantl£aettlr~O-and 

p-redtteed-±n-th±s-stttte-whieh Montana-made -~ds that are 

suitable substitutes for p-redtlet:'! goods manufactured or 

produced outside the state a.nd comparable in price, quality, 

and performance sha±-l:--·be are preferred for use in all 
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projects and in all state institutions. 

(3) Failure to comply with the law in this respect 

~hall-d±e~~o%±£y disqualifies such contractor as a qualified 

bidder for future contracts with the ~t~te-e£--Mon~ana,--any 

tega!--~~bd±•±sion--of--the--state--o£--Montana7--any-eehoo% 

d±~trie~ 1 public eorporation7-or agency for a period of 2 

years. 

(4) The preference given to Montana-p~odtlets-~na±± 

opp±y Montana-made goods ap~lies to contracts involving 

funds obtained from the federal government unless expressly 

prohibited by the laws of the United Slates or regulations 

adopted pursuant thereto.'' 

Seet±on-s.--seet±on--ta-s-3ae,-MeA,-is-amenOed-t~-read~ 

uza-S-398o--eonstrttet~on----with----otner-----~eetio"~' 

Proe~rement-from-~mali-btlsi"e~~e~-ttnder-thi~-part-±~-~ttbject 

to--err--other--stattttes-go~ernin9-state-proetlrement-enri-aii 

rttie~-promtlfgated-ther~ttnder,-as-now-~~--hereafter--amende~, 

exeept--that--in--ease-of·-eon£i±et-this-pert-9o~ern~-and-the 

p~ovi~±on~-set-forth-±n--l8-l-l9Z,--±8-i-illt--and--i8-l-±±Z 

~hcti-not-app±yo~ 

section 5. Section 20-15-403, MCA, is amended to read: 

''20-15-403. Applications of other school district 

provisions. (1) When the term .. school district .. appears in 

the following sections outside of Title 

includes community college districts and the 
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those sections applicable to school districts apply to 

community college districts: 2-9-101, 2-9-111, 2-9-316, 

2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 

7-6-2801, 7-7-123, 7-8-2214, 7-8-2215, 7-8-2216, 7-11-103, 

7-12-4106, 

15-1-101, 

7-13-110. 

15-6-204, 

7-13-210, 

15-16-101, 

7-15-4206, 

15-16-601, 

10-l-703, 

15-18-108, 

15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202, 

17-6-103, 17-6-204, 17-6-213, 17-7-201, ±8-t-te~,--te-t-tt~, 

18-l-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, l8-2-404r 

18-2-432, 18-5-205, 19-l-102, 19-l-811, 22-l-309, 25-l-402, 

27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103, 

39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206, 

40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 

90-6-208 and Rules 4D(2)(g) and 15(c), M.R.Civ.P., as 

amended. 

(2) When the term "school district .. appears in a 

section outside of Title 20 but the section is not listed in 

subsection (1), the school district provision does not apply 

to a community college district ... 

NEW SECTION. Section 6. Bidder to submit affidavit 

penalty. (l} A bidder on a public contract for goods who is 

claiming a preference under this part shdll EITH~R HAVE 0~ 

FILE __ WITH OR submit to the public agency,-to9eth~~-w~th-the 

WITH ITS bid, an affidavit specifying in detail, as 
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1 determined by rule by the depa~tment, the basis on which the 

2 bidder claims the preference. 

3 (2) If the public agency determines that the bidder 

4 has submitted a false affidavit under subsection (1), the 

5 bidder is disqualified as a bidder for future public 

6 contracts for goods with any public agency for a period of 5 

7 years from the date of the determination. 

8 NEW SECTION. Section 7. Rules. The department shall 

9 adopt rules necessary to administer the preferences provided 

10 in this part. The department 1 s rules apply to all public 

11 employers AGENCIES. 

12 HEW-SE€T£9No--See~~o~-a.--Repe8ler.--s~et+on--l8-±-iii7 

13 MeA,-~~-repealedo 

14 NEW SECTION. Section 8. Codification instruction. 

15 Sections 7 6 and 8 7 are intended to be codified as an 
- -

16 integral part of Title 18, chapter 1, part l, and the 

17 provisions of Title 18, chapter l, part 1, apply to sections 

18 ~ 6 and 8 7. 

-End-
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50th Leqislature 

1 STATEMENT OF INTENT 

HOUSE BILL 417 

HB 0417/si 

2 

3 House Business and Labor Committee 

4 

5 A statement of intent is required for this bill because 

6 section 7 authorizes the department of administration to 

7 adopt rules necessary to administer the preferences provided 

8 in Title 18, ~hapter 1, part 1. The legislature intends that 

9 the rules should prevent bidders from circumventing the 

10 preference provisions by creating business entities 

11 specifically to obtain residency status or to gain an award 

12 of a public contract for goods after being disqualified for 

13 submitting a false affidavit. The rules should also specify 

14 the contents of an affidavit to be submitted by a bidder as 

15 required under section 6. 

~ ............. <~~~~ 
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HOUSE BILL NO. 417 

INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN, 

MEYER, GOOLD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PROVISIONS 

CONCERNING PREFERENCES FOR RESIDENT BIDDERS IN AWARDING 

PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A 

RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING 

AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO 

SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A 

PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE 

AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO 

ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AND AMENDING 

SECTIONS 18-l-101 THROUGH 18-1-103, 18-l-112, 18-5-3887 AND 

20-15-403, MCAT-ANB-RBPBALIN6-SBe~t9N-l8-l-lll;-MeA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-1-101, MCA, is amended to read: 

•ts-1-101~ Bepa~~aent---of---ada%nis~ration----def*ned 

Definitions. 1!l unless the context requires otherwise, in 

this title •department" means the department of 

administration provided for in Title 2, chapter 15, part 10. 

(2) UnLess the context requires otherwise, in this 

part the following definitions apply: 

(a) 01 Goods" means supplies, equipment, materials, 

~~ ,...,.. ..... cauncM 
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commodities, and specially manufactured producta. 

(b) "Montana-made" means manufactured or produced in 

this state and made with the: 

(i) use of parts, equipaeftt MATERIAL, or supplies of 

which 50\ or more were manufactu~ed or produced in this 

state; or 

(iil employment of persons of whom 50\ or more a~e bona 

fide residents of Montana as defined in 18-2-401~ 

(c) "Nonresident bidder" means a bidder whose 

residence is not in this state as determined under 18-1-103. 

(d) "Public agency" means a department, commission, 

council, board, bureau, committee, institution, agency, 

government corporation, or other entity, instrumentality, or 

official of the legislative, executive, or judicial branch 

of this state and its political subdivisions, including the 

board of regents and the Montana university system~ 

(e) "Resident bidder" means a bidder whose residence 

is in this state as determined under 18-l-103." 

Section 2~ Section 18-l-102, MCA, is amended to read: 

"18-1-102. State contracts to lowest resident bidder. 

(1) In order to provide for an orderly administration of the 

business of the state of Montana in awarding public 

contracts for maeer~ais,-s~ppiies,-eqttipment 7 the purchase 

of goods and for construction, repair, and public works of 

all kinds, ie-snali-be-the-d~ty-ef-eaeft-board7 -eemmission 7 
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effieerT---ar---in~ivi~uai---eharged---by---law---wi~h---the 

respensihi!ity--for--the-exeea~icn-of-~fte-een~raet-en-heha~f 

ef-the--s~ateT--boarGy--eea.isaien7--potitieal--sabdivisien7 

a~eneyT--seftee%--distrietT--or--a--pah~ie-eerperatien-ef-the 

state-of-Montana-to a public agency shall awa~d saeh~ 

Cal a public contract for construction, repair, or 

public works to the lowest responsible resident bidder who 

is-a-resident-of-the-state-af-Mentana-and whose bid is--nat 

mere--than--3,--higher--than--that-a!-the-~ewest-respensih~e 

bidder-who-is-a-nonresident-of-this-state• does not exceed 

the applicable percentage when compared to the lowest 

responsible nonresident bidder. The applicable percentage is 

the greater of: 

Cil 3\; or 

(ii) the percentage that applies to a resident bidder 

in the award of a public contract for construction, repair, 

or public works in the nonresident bidder's state of 

residence. 

t~l~ £ft-awardtftg-eontraets a public contract for the 

purchase of pro~~etsT--aa~eriaisT--s~ppiies,-or-eq~i~entr 

s~eh-board7-eommission7-effieer7-cr-indivi~~ai--shaiZ--award 

~he--contract goods, if the goods are comparable in quality 

and performance, to any-sbeh the lowest responsible resident 

w~os@--offer@d--matee~a%s,--s~pplies7 ---er---equip•ent---are 

aannfaetared--or--pr~beed-in-this-state-by-Montana-in~us~ry 
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end-lebor-eftd bidder whoaeL 

i!l bid is not aore than 3\ higher than that of the 

lowest responsible resident nonresident bidder whoae-offere~ 

aaterialsT-s~pplteaT-or-e.~tpaen~-ere-no~-ao-aan~factared-or 

produeed7 --pro•ided-thet-aueh-produete7 - .. terielaT-suppliesT 

and-~~tpaene-are-eo.parab~e-in-qae~tty-end-perforaanee•L 

(ii) offered goods are Montana-aade and whose bid is 

not aore than 5\ higher than that of the lowest responsible 

nonresident bidder; or 

(iii) offered goods are Montana-made and whose bid is 

not more than 3\ higher than that of the lowest responaible 

resident bidder whose offered goods are not MOntana-made; 

HOWEVER, 

(IV) NO COMBINATION 01' PREI'ERENCES UNDER THIS 

SUBSECTION MA~ EXCEED 5\. 

t3t--ln-awardift9-e&fttraets--for--constr~etienT--repairT 

and---pabiie---work•---o£--ail--ktaaa7--bida--reeei•ed--£ro• 

nonreaident-bt•dera-ere-a~b;eet-to--~he--3•--preferenee7--or 

~hat--percent--tha~-applies-to-a-Montana-bidder-tn-the-award 

of-p~blie-eontract•-in-the--nonreaident--bidder~a--ata~e--of 

·residenee7-whiehever-ta-9reaterT 

t4ti!l 9his--reqairement-aftali-prevair The preferences 

in this section apply: 

1!1 whether the law requires advertisement for bids or 

does not require advertisement for bids~L and 
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~ it--sftall--apply to contracts involving funds 

obtained from the federal government unless expressly 

prohibited by the laws of the United States or regulations 

adopted pursuant thereto." 

Section 3. Section 18-1-103, MCA, is amended to read: 

"18-1-103. Residence defined. (1) For the purpose of 

18-1-102, 18-1-103, and 18-l-112, the word "resident" shall 

include actual residence of an individual within this state 

for a period of more than year immediately prior to 

bidding. 

(2) In a partnership enterprise or an association, the 

majority of all partners or association members shall have 

been actual residents of the state of Montana for more than 

1 year immediately prior to bidding. 

(3) Domestic corporations organized under the laws of 

the state of Montana are prima facie eligible to bid as 

residents, but this qualification may be set aside and a 

successful bid disallowed where it is shown to the 

satisfaction of the board, commission, officer, or 

individual charged with the responsibility for the execution 

of such contract that said corporation is a wholly owned 

subsidiary of a foreign corporation or that said corporation 

was formed for the purpose of circumventing the provisions 

relating to residence. 

14) Notwithstanding the foregoing, any bidder on a 
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contract for the purchase of predtte~s7-aa~eria~•7--supplies7 
er--equipmen~ goods, whether an individual, partnership, or 

corporation, foreign or domestic and regardless of ownership 

thereof, whose offered ma~erialsT--ettppliesT--cr--eqttipment 

goods are maftttfaetttred-or-prodnee~-in-~h*e-state-by-indttstry 

leeated--in--Montana-and-Mcntana-labor-shat%-be-~eeme~-~e-De 

Montana-made is a resident for the purpose of 18-l-102, 

18-1-103, and 18-1-112." 

Section 4. Section 18-l-112, MCA, is amended to read: 

"18-l-112. Montana product preference provisions. ( 1) 

Each contract awarded by any-pelitiea~-snbdivisienT-~ehool 

distrietr-pdblie-eorperationy-or a public agency c£--the 

seate--cf--Montafta-shall ~contain among its provisions a 

requirement that in all instances prodnets--manttfaetnred--or 

predneed--in--this-ataee-by-Montana-inddstry-and-±aber-sharr 

Montana-made goods must be preferred fo[ use in all projects 

and-in-ail-aateria±sy-sttpp±ies7-aftd--eqnipment--proenreS if 

such prodnetsT-maeerialsT-eqnipmene,-and-snpp±ies goods ace 

comparable in price and quality. 

(2) It is the intent of 18-1-102, 18-1-103, and this 

section that, whenever possible, prodnets-maftttfactnred-and 

prodttced-in-th~s-state-whieh Montana-made goods that are 

suitable substitutes for prod~eta goods manufactured or 

produced outside the state and comparable in price, quality, 

and performance shall--be are preferred for use in all 

-6- HB 417 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0417/02 

projects and in all state inatituti_ons. 

(3) Failure to comply with the law in this respect 

ehall-disq~a~~~7 disqualifies such contractor as a qualified 

bidder for future contracts with the seate-ef--Montana7--any 

le~al--a~bdi¥ision--ef--the--a~ate--of--Men~ana,--any-aehool 

dtatrietr public eorperation7-or agenc-y for a period of 2 

years. 

(4) The preference given to Montana-prod~eea-aha%1 

apply Montana-made goods applies to contracts involving 

funds obtained from the federal government unless expressly 

prohibited by the laws of the United States 

adopted pursuant thereto." 

O< regulations 

Sect~on-5e--Seet~on--t8-5-388,-MeAr-is-amended-to-read~ 

•re-5-388e--eenser~eeien----with----ether-----seeeionso 

Proearement-frem-saa%%-basinesses-~n~er-th~s-part-is-s~bjeee 

te--e%%--ether--seat~tes-geverning-state-pree~rement-and-all 

r~les-prem~r~ated-there~nde~,-as-new-er--hereaEter--amen8ed7 

exeept--that--in--ease-o~-eonfiiet-this-part-ge•erns-and-the 

previsiens-set-forth-in--i8-i-t9ir--!8-l-%llr--an4--l8-l-lii 

shall-net-applyTu 

section 5. Section 20-15-403, MCA, is amended to read: 

11 20-15-403. Applications of other school district 

provisions. £-1) When the term "school district" appears in 

the following sections outside of Title 20, the term 

includes community colle9e districts and the provisions of 
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those sections applicable to school districts apply to 

community co11e9e districts: 2-9-101, 2-9-111, 2-9-316, 

2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 

7-6-2801, 7-7-123, 7-8-2214, 7-8-2215, 7-8-2216, 7-11-103, 

7-12-4106, 

15-1-101, 

15-55-106, 

7-ll-110' 

15-6-204, 

15-70-301, 

7-13-210, 

15-16-101, 

15-70-322, 

7-15-4206, 

15-16-601, 

17-5-101, 

10-l-703, 

15-18-108, 

17-5-202. 

17-6-103, 17-6-204; 17-6-213, 17-7-201, 18-l-lBiT--lB-l-lliT 

18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404, 

18-2-432, 18-5-205, 19-l-102, 19-l-811, 22-1-309, 25-1-402, 

27-18-406, 33-20-1104' 39-3-104, 39-4-107, 39-31-103, 

39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206, 

40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 

90-6-208 and Rules 40(2)(9) and 15(c), M.R.Civ.P., as 

amended. 

(2) When the term "school district•• appears in a 

section outside of Title 20 but the section is not listed in 

subsection (1), the school district provision does not apply 

to a community college district~" 

NEW SECTION. Section 6. Bidde< to submit affidavit 

penalty. (1) A bidder on a public contract for qoods who is 

claiming a preference under this part shall EITHER HAVE ON 

FILE WITH OR submit to the public agency,-together-with-the 

WITH ITS bid, an affidavit specifying in detail, as 
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1 determined by rule by the depa~tment, the basis on which the 

2 bidder claims the preference. 

3 (2) If the public agency determines that the bidder 

4 has submitted a false affidavit under subsection (1), the 

5 bidder is disqUalified as a bidder for future public 

6 contracts for goods with any public agency for a period of 5 

7 years from the date of the determination. 

8 NEW SECTION. Section 7. Rules. The department shall 

9 adopt rules necessary to administer the preferences provided 

10 in this part. The department's rules apply to all public 

11 empioye~s AGENCIES. 

12 NBW-SBe~f9No--Section-8o--Repeaiero-~seetion--l8-t-iiiy 

13 

14 

MeAT-is-repealedo 

NEW SECTION. Section 8. Codification instruction. 

15 Sections 7 ~ and 8 2 are intended to be codified as an 

16 integral part of Title 18, chapter l, part 1, and the 

17 provisions of Title 18, chapter l, part 1, apply to sections 

18 ~ ~ and 8 1. 

-End-
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3 

4 

House Business and Labor Committee 

5 A statement of intent is required for this bill because 

6 section 7 authorizes the department of administration to 

7 adopt rules necessary to administer the preferences provided 

8 in Title 18, chapter l, part 1. The legislature intends that 

9 the rules should prevent bidders from circumventing the 

10 preference provisions by creating business entities 

11 specifically to obtain residency status or to gain an award 

12 of a public contract for goods after being disqualified for 

13 submitting a false affidavit. The rules should also specify 

14 the contents of an affidavit to be submitted by a bidder as 

15 required under section 6. 
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HOUSE BILL NO. 417 

INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN, 

MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PROVISIONS 

CONCERNING PREFERENCES FOR RESIDENT BIDDERS IN AWARDING 

PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A 

RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING 

AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO 

SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A 

PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE 

AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO 

ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AND AMENDING 

SECTIONS 18-1-101 THROUGH 18-1-103, 18-1-112, 18-5-368, AND 

20-15-403, MCA7-ANB-RHPBAbtNS-SH€'1't6N-tB-t-Hi,-M€A." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 18-1-101, MCA, is amended to read: 

"18-1-101. Bepar~me"r---oE---administratio"----de£i"ed 

Definitions. 1!1 Unless the context requires otherwise, in 

this title "department •• means the department of 

administration provided for in Title 2, chapter 15, part 10. 

(2) Unless the context requires otherwise, in this 

part the following definitions-~ 

{a) "Goods'' means supp~!es, equipment, materials, 

~~ "•''"''"' '""""' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16_ 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0417/03 

commodities, and specially manufactured products. 

(b) 0 Montana-made" means manufactured or produced in 

this state and made with the: 

(i) use of parts, eg~ipmen~ MATERIAL, or supplies of 

which 50\ or more were manufactured or produced in this 

state; or 

(ii) employment of persons of whom 50\ or more are bona 

fide residents of Montana as defined in 18-2-401. 

(c) "Nonresident bidder" means a bidder whose 

residence is not in this state as determined under 18-1-103. 

(d) "Public agency" means a department, commission, 

council, board, bureau, committee, institution, agency, 

government corporation, or other entity, instrumentality, or 

official of the legislative, executive, or judicial branch 

of this state and its political subdivisions, including the 

board of regents and the Montana university system. 

(e) "Resident bidder" means a bidder whose residence 

is in this state as determined under 18-1-103." 

Section 2. Section 18-1-102, MCA, is amended to read: 

"18-1-102. State contracts to lowest resident bidder. 

(1) ~ In order to provide for an orderly administration of 

the business of the state of Montana in awarding public 

contracts for mat~rials,-s~pp%~~~7-eqo~pment, the purchase 

of goods and for construction, repair, and public works of 

all kinds, it-shall-be-th~-~~ty-or-eaeh-boerd 1 -eommi~~±on, 

-2- HB 417 
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e£E~ee~,---or---~nd~v~d~ai---cherged---ey---iew---wi~h---the 

respon~ihiiity--£or--the-exee~tion-o£-the-eon~raet-on-behe!E 

of-the--stete,--boord7--eommissien,--poi±tieei--s~bdivieion7 

ageney,--sehooi--dietriet,--or--a--pttbiie-eorporation-o£-the 

state-of-Mo"tene-to a public agency shall award s~eh~ 

tat(I) a public contract for construction, repair, or 

public works to the lowest responsible resident bidder who 

is-a-res±dent-o£-the-state-of-Montana-and whose bid is--not 

more--than--3%--higher--than--that-of-the-lowest-respons±bie 

bieder-who-is-e-nonresident-of-th±s-stateo does not exceed 

the applicable percentage when compared to the lowest 

responsible nonresident bidder. The applicable percentage is 

the greater of: 

ttt(A) 3%; or 

tiit(B) the percentage that applies to a resident 

bidder in the award of a public contract for construction, 

repair, or public works in the nonresident bidder's state of 

residence. 

titfbt(II} fn-avar~±n~-eontraet~ a public contract for 

the purchase of prod~ets7-ma~eriai~~-s~ppi±es7 -or-eq~ipment 7 

s~ch-board,-eommi~sienr-o££ieer,-or-individ~ai--~haii--ewBrd 

~he--eontraet goods, if the goods are comparable in quality 

and performance, to any-s~eh the lowest responsibl~ resident 

whose--oE£ered--materiai~,--s~ppiies7 ---or---eqHipm~nt---are 

man~faettlred--or--prodtleed-in-this-state-by-Montana-induetry 
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and-iabor-8nd bidder whose~ 

~ bid is not more than 31 higher than that of the 

lowest responsible re~iden~ nonresident bidder whose-offered 

materiaisr-e~ppiiesr-or-eqttipment-are-net-se-maft~faet~red-or 

prod~eed,-provid@d-that-~~eh-pred~ets,-materials,--s~ppiies, 

aftd-eq~ipment-are-comperable-ift-q~eiity-and-performanee•L 

ttit(B) offe~ed goods are Montana-made and whose bid is 

not more than 5% higher than that of the lowest responsible 

nonresident bidder; o~ 

tiiit(C) offered goods are Montana-made and whose bid 

is not more than 3% higher than that of the lowest 

responsible resident bidder whose offered goods are not 

Montana-made~. H8WEYBR7 

(B) (I) IF BOTH SUBSECTIONS (1)(A)(II)(B) AND 

(l)(A)(II)(C) ARE APPLICABLE TO BIDS FOR A CONTRACT, THE 

CONTRACT MUST BE AWARDED TO THE RESIDENT BIDDER WHOSE 

OFFERED GOODS ARE MONTANA-MADE IF THE BID IS: 

(A) NOT MORE THAN 3\ HIGHER THAN THAT OF A RESIDENT 

BIDDER WHOSE OFFERED GOODS ARE NOT MONTANA-MADE; AND 

(B) NOT MORE THAN 5\ HIGHER THAN THAT OF THE 

NONRESIDENT BIDDER. 

( II ) HOWEVER, 

tiVt NO COMBINATION OF PREFERENCES UNDER THIS 

SUBSECTION MAY EXCEED 5%. 

t3t--fft--awardift9--contraete--Eor-eenetr~ction,-repairT 
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and--p~b%~e--wor~s--eE--e%%--k±~es,---bids---reeeived---from 

nonres~dent--bidders--are--subjeet--to-the-3%-preEerenee,-or 

~ftat-pereent-that-applies-to-a-Montana-bidder-in--the--award 

o£--p~blie--eontraets--~n--the-nonresident-bidderi~-state-of 

residenee,-wniehever-±s-greater• 

t4t~ ~his-req~±rement-skall-pre~eil The preferences 

in this section apply: 

ill whether the law requires advertisemen-t for bids or 

does not require advertisement for bidsrl and 

i£1 it---~hoil--appiy to contracts involving funds 

obtained from the federal government unless expressly 

prohibited by the laws of the United States or regulations 

adopted pursuant thereto.'' 

Section 3. Section 18-1-103, MCA, is amended to read: 

''18-1-103. Residence defined. {1) For the purpose of 

18-1-102, 18-1-103, and 18-1-112, the word "resident'' shall 

include actual residence of an individual within this state 

for a period of more than l year immediately prior to 

bidding. 

(2) In a partnership enterprise or an association, the 

majority of all partners or association members shall have 

been actual residents of the state of Montana for more than 

1 year immediately prior to bidding. 

(3) Domestic corporations orgdnized under the laws of 

the state of Montana are prima facie eligible to bid as 
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residents, but this qualification may be set aside and a 

successful bid disallowed where it is shown to the 

satisfaction of the board, commission, officer, or 

individual charged with the responsibility for the execution 

of such contract that said corporation is a wholly owned 

subsidiary of a foreign corporation or that said corporation 

was formed for the purpose of circumventing the provisions 

relating to residence. 

t4t--P9R-~HS-P6RP9SSS-eP-%8-i-i9zfittAttfft--ANB--6NBBR 

RHoES--AB6P~EB-B¥-~HE-BEPAR~MEN~,-A-P9RSf6N-€9RP6RA~!9N-6R-A 

SHBSf9fAR¥,-APP!b!A~B7-9R-9PERA~fH6-BRAN€H-9P-A--€9RP9RA~f9N 

MA¥-BB-€9NS!BEREB-A-RSS!BSN~-B¥-A-PHBo!€-AGEN€¥-fP-f~~ 

fAt--HAS--E9NBHE~SB--A--BeNA--Pf9B--BHSfNSSS-Wl~HfN-~HB 

S~A~E-PSR-HS~-bESS-~HAN-5-YEARS~ 

tBt--MAIH~AfNS-A-PcA€B-6P-B6SfHBSS-Hf~HfN-~H6-S~A~E--B¥ 

HHf€H--f~--BfRE€~b¥-9R-fNBfRB€~b¥-PA¥S-PR9PER~¥-~AHBS-fN-~HS 

STATE7-ANB 

t€t--EMPc9¥S-9N-AN-ANN6Ab-BASfS-THE--EeeiYAcBN~--9P--i9 

RESIBEN~S-AS-BBPINEB-IN-%8-%-49%~ 

t47~ Notwithstanding the foregoing, any bidder on 

a contract for the purchase of ~~odnet~7 --materia±~r 

~ttppite~,--or--eqtlipmefte goods, whether an individual, 

partnership, or corporation, foreign or domestic and 

regardless of ownership thereof, whose offered maeerial~, 

~upplie~r-or-eqtl±pmeMt ~~ods are mafttlfaeeured-or-prorltleed-±n 
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this--s~ate-by-±nd~stry-loe8ted-~n-Montane-and-Montena-~abor 

sha%%-be-deemed-to-be Montana-made is a resident for the 

purpose of 18-1-102, 18-1-103, and 18-1-!12.'' 

Section 4. Section 18-l-112, MCA, is amended to read: 

"18-1-112. Montana product preference provisions. ( 1) 

Each contract awarded by any-poi±t±eai-stlbdiv±~±onr-sehool 

distriet,-p~blic-co~po~etion 7 -or a public agency of--the 

state--o£--Montana-shali must contain among its provisions a 

requirement that in all instances prodttcts--mantlfaet~red--or 

prod~eed--in--this-state-by-Montana-indtl~try-and-labor-shall 

Montana-made goods must be preferred for use in all projects 

and-in-e%%-maeer~a~~~-~~ppiie~t-aMd--eqa~pment--proeared if 

such prodttet~;-materiel~,-eqa~pment,-end-~Hpp~±es goods are 

comparable in price and quality. 

(2) It is the intent of 18-1-102, 18-1-103, and this 

section that, whenever possible, prodttets-mana£eetared-end 

prodaeed-in-tfti~-stete-whieh Montana-made goods that are 

suitable substitutes for prodttet~ goods manufactured or 

produced outside the state and comparable in price, quality, 

and performance ~haii--be are preferred for use in all 

projects and in all state institutions. 

{l) Failure to comply with the law in this respect 

shai~-disqttaii~y disqualifies such contractor as a qualified 

bidder for future contracts with the ~tate-of--Montane,--eny 

ie9al--sttbd±Yision--of--the--~tate--of--Montana7--any-se~ool 
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distriet 7 public eorporation,-or agency for a period of 2 

years. 

(4) The preference given to Montane-prodtlets-sha~~ 

8PP~Y Montana-made goods applies to contracts involving 

funds obtained from the federal government unless expressly 

prohibited by the laws of the United States or regulations 

adopted pursuant thereto." 

Seet~oft-5o--Seetion--l8-5-398,-M€Ar-i~-ame"ded-to-re8d~ 

u±a-5-398o--eon~~r~etion----wi~"----other-----~eet~on~o 

Proe~rement-Erom-small-btt~i"e~ses-~nder-thi~-part-is-sHb;eet 

to--a~i--other--~tatnte~-90Y~~ninq-state-proetlrement-and-8ll 

r~le~-promtli~ated-the~ettnder,-as-nov-or--herea£ter--amendedt 

exeep~--that--in--ee~e-o£-eon~l~e~-this-part-90Yern~-and-the 

~rovi~ions-~et-£orth-in--%8-l-l9~,--~8-l-%~~~--and--lB-l-ii~ 

shall-not-applyou 

Section 5. Section 20-15-403, MCA, is amended to read: 

"20-15-403. Applications of other school district 

provisions. (1) When the term ''school district" appears in 

the following sections outside of Title 20, the term 

includes community college districts and the provisions of 

those sections applicable to school districts apply to 

community college districts: 2-9-101, 2-9-111, 2-9-316, 

2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604, 

7-6-2801, 7-7-123, 7-B-2214, 7-8-2215, 7-8-2216, 7-11-103, 

7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703, 

-8- HB 417 
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15-1-101, 15-6-204, 15-16-101, 15-16-601, 15-18-108, 

15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202, 

17-6-103, 17-6-204, 17-6-213, 17-7-201, lB-l-l9~7--l8-l-ll~7 

18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 1~-2-404, 

18-2-432, 18-5-205, 19-1-102, 19-1-811, 22-1-309, 

27-18-406, 33-20-1104, 39-3-104, 39-4-107, 

39-31-304, 39-71-116, 39-71-117, 39-71-2106, 

25-1-402, 

39-31-103' 

39-71-2206' 

40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304, 

77-3-321, 82-10-201, 82-10-202, 82-10-203, 85-7-2158, and 

90-6-208 and Rules 4D(2)(g) and lS(c), M.R.Civ.P., as 

amended. 

(2) When the term ''school district" appears in a 

section outside of Title 20 but the section is not listed in 

subsection (1), the school district provision does not apply 

15 to a community college district." 

16 NEW SECTION. Section 6. Bidder to submit affidavit 

17 pena~ty. (1) A bidder on a public contract for goods who is 

18 claiming a preference under this part shall EITHER HAVE ON 

19 FILE WITH OR submit to the public agencyr-eo9ether-w±th-the 

20 WITH ITS bid, an affidavit specifying in detail, as 

21 determined by rule by the department, the basis on which the 

22 bidder claims the preference. 

23 (2) If the public agency determines that the bidder 

24 has submitted a false affidavit under subsection {1), the 

25 bidder is disqualified as a bidder for future public 
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contracts for goods with any public agency for a period of 5 

years from the date of the determination. 

NEW SECTION. Section 7. Rules. The department shall 

adopt rules necessary to administer the preferences provided 

in this part. The department's rules apply to all public 

employers AGENCIES. 

HBW-SB€~f9No--Seetion-a.--Repea%ero--See~ion--%8-%-%%%7 
M€Ar-±s-repeaiedo 

NEW SECTION. Section 8. Codification instruction. 

Sections ~ ~ and 8 l are intended to be codified as an 

integral part of Title 18, chapter 1, part 1, and the 

provisions of Title 18, chapter 1, part 1, apply to sections 

T 6 and 8 7. 

-End-
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SENATE 

MR. PRESIDENT 

We. your committee on 

ha11mg had under conSideration .. 

llUSlN~SS .. Ji. .. li:IDUSl'.RX ... 

.J:IOUSE .. lll.LL .. 

'T'hi rrl reading copy ( -----hlue. 
color 
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PROVIDE PREFERENCE TO BIDDERS WITH MONTANA MADE GOODS IN 
AWARDING CONTRACTS 

BROWN (WALKER) 

Re~peL.:tfully lf~porl as follow5. fhal .. HO!J.S~ ... BI.LL 

be amended as follows: 

1. Page 2, line 21. 
Following: II (1) II 

Insert: "(a) .. 

2. Page 3' line 6. 
Strike: " (a)" 
Insert: "<IT" 

3. Page 3' line 14. 
Strike: "(i)" 
Insert: ''W .. 

4. Page 3, line 15. 
Strike: II ( ii) II 
Insert: u """[Bf" 

5. Page 3' line 19. 
Strike: "(b)" 
Insert: "(II)" 

6. Page 4' line 24 
Strike: "(i)" 
Insert: "TAl" 

7. Page 4, line 7. 
strike: " ( ii)" 
Insert: "TBT" 

~}0~:1( 

. 19 87 

No 41.7.. 

No __ 417 
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8. Page 4, line 10. 
Strike: .. (iii)" 
Insert: ··~ 
9. Page 4' line 12. 
Strike: "r" 
Insert: n " 

10. Page 4, lines 13 and 14. 
Strike: "HOWEVER, (IV)" 
Insert: •• (b) (1) If both subsections {1) (a) (ii) (B) and 

(1) (a) (ii) (C) are applicable to bids for a contract, the 
contract must be awarded to the resident bidder whose offered 
goods are Montana-made if the bid is: 

(A) not more than 3% higher than that of a resident bidder 
whose offered goods are not Montana-made~ and 

(B) not more than 5% higher than that of the nonresident 
bidder. 

(ii) However," 

11. Page 5, following line 24. 
Insert: ''{4) For the purposes of 18-1-102(1) (a) (ii) and under 

rules adopted by the department, a foreign corporation or a 
subsidiary, affiliate, or operating branch of a corporation may 
be considered a resident by a public agency if it: 

(a) has conducted a bona fide business within the state for 
not less than 5 years; 

(b) maintains a place of business within the state by which 
it directly or indirectly pays property taxes in the state; and 

(c) employs on an annual basis the equivalent of 10 residents 
as defined in 18-2-401." 

Renumber: subsequent subsection 

AND AS M-'lENOED, 
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AMENDING SENATE BUSINESS AND INDUSTRY STANDING COMMITTEE REPORT, 
DATED MARCH 16, 1987. 

1. Strike: amendment No. 11 in its entirety. 


