HOUSE BILL NO. 417

INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN,
MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY

IN THE HOUSE

JANUARY 23, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & LABOR.

FEBRUARY 18, 18387 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

STATEMENT OF INTENT ADOPTED,.

FEBRUARY 20, 1587 PRINTING REPFCRT.
FEBRUARY 21, 1987 SECOND READING, DO PASS.
FEBRUARY 23, 1987 ENGROSSING REPCRT.

THIRD READING, PASSED.
AYES, 74; NOES, 25.

TRANSMITTED TG SENATE.

IN THE SENATE

MARCH 2, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & INDUSTRY.

MARCH 18, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 21, 1887 SECOND READING, CONCURRED IN AS
AMENDED.

MARCH 24, 1987 ON MOTION, CONSIDERATION PASSED

FOR THE DAY.

MARCH 25, 1987 THIRD READING, CONCURRED IN.
AYES, 49; NOES, 0.

RETURNED TO HCUSE WITH AMENDMENTS.



IN THE HOUSE
APRIL 7, 1987 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.

APRIL 8, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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Hoyse BILL NO.
INTRODUCED BY

-/&bkafL 'H) f%t‘ “ L“ /421

A BILL FOR AN ACT ENTITLED: "AN ACT REVIS&NG THE PROVISIONS
CONCERNING PREFERENCES FOR RESIDENT BIDDERS [N AWARDING
PUBLIC CONTRACTS: PROVIDING A 5 PERCENT PREFERENCE FOR A
RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING
AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO
SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS T[OR CLAIMING A
PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE
AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO
ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AMENDING
SECTIONS 18-1-101 THRQUGH 18-1-103, 18-1-112, 18-5-308, AND

20-15-403, MCA; AND REPEALING SECTION 18-1-111, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-1-101, MCA, is amended to read:

"18-1-101, Bepartment---of~-—-—administration-——--defined
Definitions. (1) Unless the context requires otherwise, in
thisg title "department" means the department of

administration provided for in Title 2, chapter 15, part 10.

{2) Unless the context requires otherwise, in this

part the following definitions apply:

(a) "Goods" means supplies, gguipment, materials,

commodities, and specially manufactured products.
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{b) “"Montana-made"” means manufactured or produced in

this state and made with the:

{i) wuse of parts, equipment, or supplies of which 50%

or more were manufactured or produced in this state; or

{ii) employment of persons of whom 50% or more are bona

fide residents of Montana as defined in 18-2-401.

[X=3] "Nonresident bidder" means a bidder whcse

residence is not in this state as determined under 18-1-103,

td) "Public agency" means a department, commission,
council, board, bureau, committes, institution, agency,
governmen! corporation, or other entity, instrumentality, or

official of the legislative, executive, or judicial branch

of this state and its political subdivisions, including the

board of regents and the Montana university system,

(e} "Resident bidder" means a bidder whose residence

is in this state as determined under 18-1-103.”

Section 2. 8ection 18-1-102, MCA, is amended to read:
"18-1-102. State contracts to lowest resident bidder.
{1) In order to provide for an orderly administration of the
business of the state o©f Montana in awarding public
contracts for materiaisy-suppitess-equipment; the purchase

of goods and for construction, repair, and public works of

dall kinds, te-shati-be-the-dubty-of-eaen--baard;--commtastany
oEftear;-—-ar-——tndividual---cnarged-——-by-—--taw---with---the

responstibitity-for-the-execntton-of-the-cantract——-on-—behatf

= INTRODUCED BILL
HB- 47
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of—~the--state;—-bosardr—-commission;——-peticiteat-subdivision;
ageneyr-school-districts-or--a--pubtic--corparation--of--rne
atate-of-Montana-to a public agency shall award sueh:

{(a) a public contract for c¢onstrucktion, repair, or

public works to the lowest responsible resident bidder whe

ts—-a--restdent-of-the-state-of-Montana-and whose bid is-net
more-than-3%-higher-than--thnc-—-ocf--+the--lowest--responsibie
btdder--who--is-a-nonresident-of-this-state: does not exceed

the applicable -percentage when compared to the lowest

responsible nonresident bidder. The applicable percentage is

the greater of:
{i) 3%; or

{(i1i}) the percentage that applies to a resident bidder

in the award of a public contract Eor construction, repair,

ot public works in the nonresident bidder's state of

residence.

t2¥(b) ¥Inm-awarding-eontracts a public contract for the

purchase of preducta;-—-—matertalts;--suppiies;--or-—equipment;
such--heardy--commiastons~officer;-or-indtviduai-shati-award

the-contract goods, if the goods are comparable in quality

and performance, to amy-such the lowest responsible resident

whose-—-offered---matertais;———aupplites;--or--agquipment——are
mannfactured-or-preaduced-in-tnrs-stare—by--Montana--industry
and-tabor-and bidder whose:

{i) bid is not wmore than 3% higher than that of the

-3-
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lowest responsible restdent nonresident bidder whese-offered
materialay-auppites;-or-equipment-are-—not-se-manufactored-or
producedr-provided-that-—such-productar;-—materiais;-—-supplties;
and-equipment-are-comparabte-in-quatity-and-performances;

{ii) offered goods are Montana-made and whose bid is

not more than 5% higher than that of the lowest responsible

nonresident bidder; or

{(iii) offered geoods are Montana-rade and whose hid is

not more than 3% higher than that of the lowest responsible

resident bidder whose offered goods are not Montana-made.

t3y-—in--awarding-—coneracts-—-for-censtruction;-—repairy
and--pubtic--works--of--atl--kinds;---bida---received---from
nonrestdent--btdders--are--subject--to-the-3%-preferences-or
that-perecent-that-appitea-te-a-Montana-bidder-in--the--award
cf--public--cantracta——im--the-nenresrdent-bidderts-atate-of
residence;-whichever-is-greater~

t4)(2) <Phis-requirement-shati-prevairt The preferences

in this section apply:

{a) whether the law requires advertisement for bids or
does nect require advertisement for bidsy; and

{b) it—--shati--appty tc contracts involving funds
obtained from the Efederal goveranment unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto."

Section 3. Section 18-1-103, MCA, is amended to read:

—4-
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"18-1-103. Residence defined. (1) For the purpose of
18-1-102, 18-1-103, and 1B-1-112, the word "resident" shall
include actual residence of an individual within this state
for a period of more than 1 year immediately prior to
bidding.

(2) In a partnership enterprise or an association, the
mzjority of all partners or association members shall have
been actual residents of the state of Montana for more than
1 year immediately prior to bidding.

t1) Domestic caorporations organized under the laws of
the state of Montana are prima facie eligible to bid as
residents, but this gualification may be set aside and a
successful bid disaliowed where 1t 1is shawn to the
satisfaction of the board, commission, officer, or
individual charged with the responsibility for the execution
of such contract that said corporation 1s a wholly owned
subsidiary of a foreign corporation or that said corporation
was formed for the purpose of circumventing the provisions
relating to residence.

{4) PNotwithstanding the foregoing, any bidder o¢on a
contract for the purchase of productsy-materials;-—suppliess
or-equipment goods, whether an individuai, partnership, or
corporation, foreign or domestic and regardless of ownership
rherecf, whose «otffered marerrata;-—supptieasr-osr-eduipment

goods are manutactured-or-produoced-in-thia-atate-by-itndustry

—-5-
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tecated-tn-Mentana-and-Montana-tabor-shaii-be-deemed--ta--be
Montana-made is a resident for the purpose of 18-1-102,
1B~1-103, and 18-1-112."

Section 4. Section 1B-1-112, MCA, is amended to read:

"18-1-112. Montana product preference provisions. (1)
Each contract awarded by any-petieical--subdivistenr--schost
districty--pubtic--esérperationsy-~er a public agency ef-the
state-ef-Mentana-shat: must contain among its provisions a
requirement that in all instances produoeta-manufactured-se
preduced-in-this-state-by-Montana-industry—and--taber-—-shati

Montana-made goods must be preferred for use in all projects

and-—tn--aii--materiatar;-supptiesr-and-equipment-procured if
such prednets;-macertatay-eguipment;-and-suppiies goods are
comparable in price and quality.

(2) Tt is the intent of 18-1-102, 18-1-103, and this
section that, whenever possible, preducta--manufactured--and

preoduced--itn-—this--atate--which Montana-made goods that are

suitable substitutes for prednets goods manufactured or
produced outside the state and comparable in price, quality,
and performance ahati--be are preferred for wuse .in all
projects and in all state institutions.

(3) Falilure to comply with the law in this respect
ahati-dtsgquatify disqualifies such contractor as a qualified
pidder for future contracts with the 4tate-oE-Montanar-any

tegai-vubdivinton--of--the--atate--ef-—Mentanay--any--schoot

~5-
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districet; public esrporaetsny--sr agency for a period of 2
years.
{4) The preference given to Montana--producta—-shadi

appty Montana-made goods applies to contracts involving

funds obtained from the federal government unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto.”

Section 5. Section 18-5-308, MCA, is amended to read:

"18-5-308, Construction with other sections.
Procurement from small businesses under this part is subject
ta all other statutes governing state procurement and all
rules promulgated thereunder, as now or hereafter amended,
except that in case of conflict this part governs and the
provisions set forth in 18-1-1027-%8-%-%%t7 and 18-1-112
shall not apply."™

Section &. Section 20-15-403, MCA, is amended to read:

"20-15-403. Applications of other school district
provisions. (1) When the term "school district" appears in
the following sections outside of Title 20, the term
includes community college districts and the provisions of
those sections applicable to school districts apply to
community college districts: 2-9-101, 2-9-111, 2-9-316,
2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604,
7-6-2801, 7-7-1213, 7-8-2214, 7-8-2215, 7-8-2216, 7~-11-1013,

7-12-4106, 7-13-110, 7-13-210, 7-15-4206, 10-1-703,
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15-1~-101, 15-6-204, 15-16-101, 15-16-601, 15-18-108,
15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202,
17-6-103, 17-6-204, 17-6-213, 17-7-201, 8-3-3827-318-1-1i2;
18~1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18- 2-404,
18-2-432, 18-5-205, 19-1-102, 19-1-81i1, 22~1-309, 25-1-402,
27-18-406, 33-20-1104, 39-31-104, 19-4-107, 39-31-103,
39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206,
40-6-237, 41-3-1132, 49-3-101, 49-3-102, 53-20-304,
77-3-321, 82-10-201, B2-10-202, 82-10~203, B5-7-2158, and
90-6-208 and Rules 4D(2){g) and 15(c), M.R.Civ.P., as
amended.

{2) When the term "school district" appears in a
section cutside of Title 20 but the section is not listed in
subsection (1), the school district provision does not apply
to a community college district.”

NEW SECTION. Section 7. Bidder to submit affidavit --
penalty. (1) A bidder on a public contract for goods who is
claiming a preference under this part shall submit to the
public agency, together with the bid, an affidavit
specifying in detail, a: determined by rule by the
department, the basis on which the bidder claims the
preference.

{2) If the public agency determines that the bidder
has submitted a false affidavit under subsection (1), the

bidder is disqualified as a bidder for future public

-B-
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contracts for goods with any public agency for a period of S
years from the date of the determination.

NEW SECTION. Section 8. Rules. The department shall
adopt rules necessary to administer the preferences provided
in this part. The department's rules apply to all public
employers.

NEW SECTION. Section 9. Repealer. Section 18-1-111,
MCA, is repealed.

NEW SECTION. Section 10. Codification instruction.
Sections 7 and 8 are intended to be codified as an integral
part of Title 18, chapter 1, part 1, and the provisions of
Title 18, chapter 1, part 1, apply to secticns 7 and 8.

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15 o " :
In compliance with a written request, there is hereby submitted a Fiscal Note for HB4l7, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act revising the provisions concerning preferences for resident bidders in award1ng public contracts; providing
a 57 preference for a resident bidder whose goods are Montana-Made when competing against a nonresident bidder;
requiring certain bidders to submit an affidavit specifying the basis for claiming a preference; providing a
penalty for submitting a false affidavit; requiring the Department of Administration to adopt rules for administer-
ing the preferences; amending Sections 18-1-101 through 18-1-103, 18-1-112, 18-5-308, and 20-15-403, MCA; and
repealing Section 18-1-111, MCA.

ASSUMPTIONS:
1. Significantly impacts statewide purchases of food and paint, and $1.25 million of purchases made by Depart-
ment of Highways.

2. Estimates are annualized.
3. State agencies will pay 27 more for goods.
4, Current preference is 3Z. This is an additional 2%.
FISCAL IMPACT: FY88 » _ FY89
Current Law Proposed Law Difference Current Law Proposed Law Difference
Increased ‘
Operating Expenses $3,747,976 $3,822,936 $ 74,960 $3,747,976 $3,822,936 $ 74,960

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
This will affect all government purchasing activities in terms of determining preference and awarding contracts to
vendors who fall within the applicable percentages (3% for Montana vendors; 5% for in-state products).

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: ‘

Potential exists for out-of-state bidders to be forced out of competition with this additional preference. Within
the category of food, a resulting increase of 12% ($212,454), can be expected. This amount is equivalent to the
business out~of-state food vendors are receiving, even with the 3% preference.

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:
The possibility of a non-resident vendor bidding "Montana Made'" goods or providing Montana labor is not addressed.
No clear award could be made under these circumstances.

%. %&m DATE llB_Ll,X7

BUDGET DIRECTOR JANVBROWN, PRIMARY SPONSOR

and Program Planning Fiscal Note for HB417, as introduced.

HB Y17

Office of Budg
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APPROVED BY COMM. ON
BUSINESS AND LABOR

STATEMENT OF INTENT
HOUSE BILL 417

House Business and Labor Committee

A statement of intent is required for this bill because
section 7 authorizes the department of administration to
adopt rules necessary to administer the preferences provided
in Title 18, chapter 1, part 1. The legislature intends that
the rules should prevent bidders from circumventing the
preference provisions by creating business entities
specifically to obtain residency status or to gain an award
cof a public contract for goods after being disqualified for
submitting a false affidavit. The rules should also specify
the c¢ontents of an affidavit to be submitted by a bidder as

required under section 6.

/ﬁC}o;t_ana legustative Councit

SECOND READING
Hi3- 7
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HOUSE BILL NO. 417
INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN,

MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PROVISIONS
CONCERNING PREFERENCES FOR RESIDENT BIDDERS 1IN AWARDING
PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A
RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING
AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO
SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A
PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE
AFFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO
ADOPT RULES FOR ADMINISTERING THE PREFERENCES; AND AMENDING
SECTIONS 18-1-101 THROUGH 18-1-103, 1B-1-112, %8-5-3487 AND

20-15-403, MCA+-AND-REPEALING-SECTIEN-18-1-311i7-MEca."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 18-1-101, MCA, is amended to read:
"18~-1~101. Pepartment---of---administration----defined

Definitions. (1} Unless the context requires otherwise, in

this title "department"” means the department cf

administration provided for in Title 2, chapter 15, part 10,

{2) Unless the context requires otherwise, in this

part _the following definitions apply:

{a) "Goods" means supplies, equipment, materials,

mnr:na tegisiative {ounc
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commodities, and specially manufactured products.

{b) "Montana-made" means manufacktured or produced in

this state and made with the:

(i) use of parts, equipment MATERIAL, or supplies of

which 50% or more were manufactured or produced in this

state; or

(ii) employment of persons of whom 50% or more are bona

fide residents of Montana as defined in 18-2-401.

{c}) "Nonresident bidder" means a bidder whose

residence is not in this state as determined under 18-1-103.

{d} "Public agency" means a department, commission,

council, board, bureau, committee, institution, agency,

government corporation, or other entity, instrumentality, or

official of the legislative, executive, or judicial branch

of this state and its political subdivisions, including the

board of regents and the Montana university system.

(e} "Resident bidder"” means a bidder whose residence

is in this state as determined under 18-1-103."

Section 2. Section 18-1-102, MCA, is amended to read:
"18-1-102. State contracts to lowest resident bidder.
(1) In order to provide for an orderly administration of the
business of the state of Meontana in awarding public
contracts for materitais;-supptiesy-equipmenty the purchase

cf goods and for construction, repair, and public works of

all kinds, it-shati-be-the-duty-cf-each-boardr-commission;

-2- HB 417
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offtcer;-—--ar---individualt--—-charged-—-by---law--—-with--—the
responsibility--for--the-exeention-of-the-contract-on-behaif

af-the--stater--boards~—-commissien;--potiticat-~subdivisions

agency;fvschool—~distriet}-—or4—u~—pub}ie—corpcrntion—oﬁ—bhe

state-of-Montana-te a public agency shall award such:

fa) a public contract for c¢onstruction, repair, or

Public _works to the lowest responsible resident bidder whe
ta-a-reatdent-cf-the-astate-of-Mentana-and whose bid is--not

more--than--3%-—higher—-—-than—-that-of-the-tawest-reapensibie

brdder-who-is-a-nonresident-of-thia-state: does not exceed

the applicable percentage when compared to the lowest

responsible nonresident bidder. The applicable percentage is

the greater of:

{ii) the percentage that applies to a resident bidder

in the award of a public contract for censtruction, repair,

or public works in the nonresident bidder's state of

residence.

t2¥(b) In-awarding-contracts a public contract for the

purchase of productsy--matertats;—-suppliear-or-equipmency
auch-board;-commiasion;-cffiteery-or-individuati--shati--award

the—-contract goods, if the goods are comparable in quality

and performance, to any-sueh the lowest responsible resident
whese--offered--materitats; - -suppliess-—-or—~-equipment-—-are

manifactured-—or-—preduced-in-this-state-by-Montana-—industry

-3- HB 417
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and-tabor-and bidder whose:

i) bidAis not more than 3% higher than that of the
lowest responsible resident nonresident bidder whose-offered
materiais;-suppties;-or-egquipment-ars-not-se-manufactured-or
preduced;--provided-that-such-products; materiats;-suppiiess
and-equipment-are-comparabie-in-quatity-and-performances;

{ii) offered goods are Montana-made and whose bid  is

not more than 5% higher than that of the lowest restnsible

nonresident bidder; or

(iii) offered goods are Montana-made and whose bid is
not more than 3% higher than that of the lowest responsible

resident bidder whoée offered goods are not Montana-made;

HOWEVER,

(IV) NO COMBINATION OF PREFERENCES UNDER THIS

SUBSECTION MAY EXCEED 5%.

t3y--fn-awarding-contracts--for--constructions--repairy
and-—~pubtic-—-works--~of--att--kinday--bidas--receitved--from
nonresident-bidders-are-subject-to--the—-3%--preference;——or
that--percent--that-applies-to-a-Montana-bidder-in-the-award
of-pubtie-contracts-in-the--nenresident—-bidderis—-atate--of

restdences-whichever-is-greaters

t43(2) Fhis—-requirement-shall-prevaii The;prefe;ences

in this section apply:

{a) whether the law requires advertisement for bids or

does not require advertisement for bidsy; and

~§- HB 417
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(b) ¢t--shal}--appiy to contracts involving funds
obtained from the federal government unless expressly
prohibited by the laws of the United States or requlations
adopted pursuant thereto."

Section 3. Section 18-1-103, MCA, is amended to read:

"18-1-103. Residence defined. (1) For the purpose of
18-1-102, 18-1-103, and 18-1-112, the word "resident"” shall
include actual residence of an individual within this state
for a period of more than 1 year immediately prior to
bidding.

{2) 1In a partnership enterprise or an association, the
majority of all partners or association members shall have
been actual residents of the state of Montana for more than
1 year immediately prior to bidding.

(3) Domestic corporations organized under the laws of
the state of Montana are prima facie eligible to bid as
residents, but this qualification may be set aside and a
successful bid disallowed where it 1is shown to the
satisfaction of the board, commission, of ficer, or
individual charged with the responsibility for the execution
of such contract that said corporation is a wholly owned
subsidiary of a foreign corporation or that said corporaticn
was formed for the purpose of circumventing the provisions
relating to residence.

(4) Notwithstanding the foregoing, any bidder on a

-5- HB 417
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contract for the purchase of products;-materiater;-—-supplies;
or--equipment goods, whether an individual, partnership, or
corporation, foreign or domestic and regardless of ownership
thereof, whose offered materialsy--suppiiesr;—-or-—equipment
gocds are manufactured-or-produced-in-this-state-by—industry
tecated--in--Montana-and-Montana-iabor-shaltl-be-desmad-to—bhe

Montana-made is a resident for the purpose of 18-1-102,

13-1-103, and 18~1-112."

Section 4. Section 18-1-112, MCA, is amended to read:

"18-1-112. Montana product preference provisions, (1)
Each contract awarded by any-poititical-subdiviasien;-school
districty-publie-corporatiany-or a public agency of--the
state-—of--Montana-shait must contain among its provisions a
requirement that in all instances predueta--manufactured--or
produced--in--this-state-by-Montana-industry-and-ltaber-shatt

Montana-made goods must be preferred for use in all projects

and-tn-ari-materiatsr-suppitesry-and--equipment--procured if
such productsrs-materrals;-equipment;-and-suppiies goods are
comparable in price and quality.

(2) It is the intent of 18-1-102, 18-1-103, and this
section that, whenever possible, preducts-manufactured—-and
produced-tn-this-state~which Montana-made goods that are
suitable substitutes for preduets goods manufactured or
produced outside the state and comparable in price, quality,

and performance shaii--be are preferred for wuse in all
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projects and in all state institutions,

(3) Failure to éomply with the law in this respect
shati-disquatify disqualifies such contractor as a qualified
bidder for future contracts with the state-of--Montanar--any
tegai-—subdivision--of--the-—state--of--Montanarz--any-scheeo
districty public corporationy-or agency for a period of 2
years.

(4) The preference given to Mentana-preducts-shati
mppty Montana-made goods applies ta contracts involving
funds obtained from the federal government unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto."

Section-5;--Sestton--18-5-3887-MEA; -ts—amended-to-reads

¥38-5-398+-—Conatruction-———-with~—--other——--- sections~
Procurement-from-smaii-businesses-onder-this-part-ias-aubject
to—-ati--sther——atatutes-governing-scate-procurement-and-at:
rotes-promutgated-theraundery;-as now-ar—-hereafter--amendeds;
except——that——in~-case-of -confitet-this-part-governs-and-the
provistons-set-forth-tn--18-1-1827--18-1-11t;--and--38-1-32
shatt-not-appty+4

Section 5. Section 20-15-403, MCA, is amended to read:

"20-15-403. Applications of other school district
provisions. (1) When the term "school district" appears in
the Ffollowing sections outside of Title 20, the term

includes community collegqge districts and the provisions of
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those sections applicable to school districts apply to
community college districts: 2-9-101, 2-9-111, 2-9-316,
2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604,

7-6-2801, 7-7-123, 7-8-2214, 7-8-2215, 7-8-2216, 7-11-103,

7-12-41406, 7-13-110, 7-13-210, 7-15-4206, 10-1-703,
15-1-101, 15-6-204, 15-16-101, 15-16-601, 15-18-108,
15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202,

17-6-103, 17-6-204, 17-6-213, 17-7-201, 3¥8-:-1027y--18-3~-313227
i8-1-201, 18-2-~101, 18-2-103, 18-2-113, 18-2-114, 18-2-404,
18-2-432, 18-5-205. 19-1-102, 19-1-811, 22-1-309, 25-1-402,
27-18-406, 33-29~-1104, 35-3-104, 39-4-107, 35-31-103,
39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206,
40-6-237, 41~-3-1132, 49-3-101, 49-3-102, 53-20-304,
77-3-321, 82-10-201, 82-10-202, 82-10-203, B85-7-2158, and
90-6-208 and Rules 4D(2)(g) and 15(c¢), M.R.Civ.P., as
amended.

(2) When the term "school district" appears in a
section outside of Title 20 but the section is not listed in
subsection (1), the school district provision does not apply
to a community college district.”

NEW SECTION. Section 6. Bidder to submit affidavit --
penalty. (1) A bidder on a public contract for goods who is
claiming a preference under this part shall EITHER HAVE ON
FILE WITH OR submit to the public agencyr-together-with-the

WITH ITS bid, an affidavit specifying 1in detail, as
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determined by rule by the department, the basis on which the
bidder claims the preference.

{2) If the public agency determines that the bidder
has submitted a false affidavit under subsection (1}, the
bidder is disqualified as a bidder for Euture public
contracts for goods with any public agency for a period of 5
years from the date of the determination.

NEW SECTION. Section 7. Rules. The department shall
adopt rules necessary to administer the preferences provided
in this part. The department's rules apply to all public
employers AGENCIES.

NEW-SEC¥¥ON-~-Section-6:--Repeater-—-Seetton--38-1-1115
MEA7-rs-repeateds

NEW SECTION. Section 8. Codification instruction,
Sections #? 6 and 8 7 are intended tc he codified as an
integral part of Title 18, chapter 1, part 1, and the
provisions of Title 18, chapter 1, part 1, apply to sections
? 6 and 8 7.

~BEnd-

-9~ HB 417
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STATEMENT OF INTENT
HOUSE BILL 417

House Business and Labor Committee

A statement of intent is required for this bill because
section 7 authorizes the department of administration to
adopt rules necessary to administer the preferences provided
in Title 18, chapter 1, part 1. The legislature intends that
the rules should prevent bidders from circumventing the
preference provisions by creating business entities
specifically to obtain residency status or to gain an award
of a public contract for goods after being disqualified for
submitting a false affidavit. The rules should also specify
the contents of an affidavit to be submitted by a bidder as

required under section 6.
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HOUSE BILL NO. 417
INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN,

MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI, HAFFEY

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE PROVISIONS
CONCERNING PREFERENCES FOR RESIDENT BIDDERS 1IN AWARDING
PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A
RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING
AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO
SUBMIT AN AFFIDAVIT SPECIFYING THE BASIS FOR CLAIMING A
PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE
APFIDAVIT; REQUIRING THE DEPARTMENT OF ADMINISTRATION TO
ADOPT HRULES FOR ADMINISTERING THE PREFFRENCES; AND AMENDING
SECTIONS 18-1-101 THROUGH 18-1-103, 18-1-112, 18-5-3887 AND

20-15-403, MCA+-ANB-REPBALING-SHEPION-1B-1-1227-MEA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 18-1-101, MCA, is amended to read:
*18-1-101. Bepartment—--of---administration----defined

Definitions. 41] Unless the context requires otherwise, in

this title *department" means the department of

administration provided for in Title 2, chapter 15, part 10,

{2) Unless the context requires otherwise, in this

part the following definitions apply:

(a) “"Goods" means Supplies, equipment, materials,
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commodities, and specially manufactured products.

{b) "Montana-made" means_manufactured or produced in

this state and made with the:

{i) use of parts, equipment MATERIAL, Oor supplies of

which 508 or more were manufactured or produced in this

state; or

{(ii) employment of persons of whom 50% or more are bona

fide residents of Montana as defined in 1B-2-401.

{c) “"Nonresident bidder” means a bidder whose

regsidence is not in thig state as determined under 18-1-103.

{d) "“Public agency"” means a department, commission,

council, board, bureau, ccommittee, institution, agency,

government corporation, or other entity, instrumentality, or

official of the legislative, executive, or judicial branch

of this state and its political subdivisions, including the

board of regents and the Mcontana university system.

(e} "Resident bidder" means a bidder whose residence

is in this state as determined under 18-1-103."

Sectlon 2. Section 18-1-102, MCA, is amended to read:
"18-1-102. State contracts to lowest resident bidder.
{1) In order to provide for an orderly administration of the
business of the state of Montana in awarding public
contracts for matertais;-supplies;-eguipment; the purchase

of goods and for construction, repair, and public works of

all kinds, ét-shali-be-the-duty-of-ecach-bhoard;-commissions

-2~ HB 417
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officery—--or---individualt---charged-——by---iaw---with--—-the
responsibility--for--the-execution-of-the-cantract-on-behaif
of-the--state;--boardy--commission;--potiticat--subdivisieny
ageneyr—-seheoi——district7--or—-a-'puhiie—eorpoeatéen-eé-the_
state-of-Montana-te a public agency shall award such:

{a) a public contract for construction, repair, or

publig works to the lowest résponsible resident bidder whe
is-a-resitdent-of-the-state-of-Montana-and whose bid is--not
more—-than--3%—-higher--than--that-af-the-towest-responsibie

bidder-who-is-a-nenresident-cf-this-staktes does not exceed

the applicable percentage when compared to the lowest

respongible nonresident bhidder. The applicable percentage is

the greater of:
(i} 3%; or

{ii) the percentaqe that applies to a resident bidder

in_ the award of a public contract for construction, repair,

or public works in the nonresident bidder's state of

residence.

t23(b) #n-awarding-contracts a public contract for the

purchase of preductsy--matertatsy--suppiiesr-or-equipmenty
such-bosard;—comnissiony-officer;-or-individuat--ahati--awvard

the--contract goods, if the goods are comparable in guality

and performance, to any-su&h the lowest responsible resident

whose--offered--mateytats;——-supplies;-~-or---egquipaent---are

nanuEackuréd-*or——produeed—in—this—abate—by—ﬂuntann—iadustrr

-3- HB 417
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and-tabor-and bidder whose:
(i} bid is not more than 3% higher than that of the

lowest responsible resitdent nonresident bidder whoae-offered

materiatsy-suppliess-or-equipment-are-not—so-manufactured-or

produced;—-provided—that-such-producta;-materials;-suppiiesy
and-equipment-are-comparabte-in-quatity-and-pecformances;

{ii) offered goods are Montana-made and whose bid is

not more than 5% higher than that of the lowest responsible

nonresident bidder; or

{iii) offered gowds are Montana-made and whose bid is

not more than 3% higher than that of the lowest responsible

resident bidder whose offered goods are not Montapa-made;

HOWEVER,

{IV} NC COMBINATION OF PREFERENCES UNDER THIS

SUBSECTION MAY EXCEED 5%.

+3y--¥n-awvarding-eontracta--for--conatruction; -repairy
and---pubitic---works---of--ati--kindas;--bida--received--from
nonrestdent-bidders-are-subjeet-to--the--Is—-preference;--or
that--percent--that-appiies-to-a-Montana-bidder-in-the-award

of-public—contracts-in-the--nonresident--bidderis—-state--of

-residencer-whichever-is-greaters

t43(2) Fhis--requirement-shali-prevail The preferences

in this section apply:

(a) whether the law requires advertisement for bids or

does not require advertisement for bidsy; and
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(b} #t--shaii--apply to contracts involving funds
obtained Erom the federal government unless expressly
prohibited by the laws of the United States or requlations
adopted pursuant thereto."

Section 3. Section 18-1-103, MCA, is amended to read:

"18-1-103. Residence defined. (I)IFor the purpose of
18-1-102, 18-1-103, and 18-1-112, the word "resident” shall
include actual residence of an individual within this state
for a period of more thapn 1 year immediately prior to
bidding.

{2) In a partnership enterprise or an association, the
majority of all partners or association members shall have
been actual residents of the state of Montana for more than
1 year immediately prior to bidding.

{3) Domestic¢ corperations organized under the laws of
the state of Montana are prima facie eligible to bid as
residents, but this gualification may be set aside and a
successful bid disallowed where it is shown to the
satisfaction of the board, commission, officer, or
individual charged with the responsibility for the execution
of such contract that said corporation is a wholly owned
subsidiary of a foreign corporation or that said corporation
was formed for the purpecse of circumventing the provisions
relating to residence.

{4) Notwithstanding the foregeing, any bidder on a

-5- HB 417
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contract for the purchase of produetsr—nateriallr——supplies:
er--equipment gqoods, whether an individual, partnership, or
corporation, foreign or domestic and regardless of ownership
thereof, whose offered ma2eria}57——auppiiesr——or——equipment
goods are -nnuiaetnred—ur—prcdueed—iu—this-state-by—indnstry
}aented——in-—Hontana—and—Hentnnu—inbur—shai&-be—deemed-te—be

Montana-made is a resident for the purpose of 18-1-182,

1§-1-103, and 18-1-112."

Section 4. Section 18-1-112, MCA, is amended to read;

"18-1-112. Montana product preference provisions. {1)
Each contract awarded by any-potitical-subdivisisns-school
district;-pubtic-coerporationy-or a public agency ef--the
atate--of-—Montana-shail must contain among its provisions a
tequirement that in all instances preducta--manufactured—-or
pradueed——in-—thia~atate—by—Montana—industry-and—iabor-sha}i

Montana-made goods must be preferred for use in all projects

nnd—in-ail-nateria}37—snppiiesr—and—-eqnipmenb-mpreenfed if
such produetar—materiaiay—equipment;-and—:uppties goods are
comparable in price and quality.

{2) 1t is the intent of 18-1-102, 18-1-103, and this
section that, whenever possible, preducts-manufactured-and

preduced-in-this-atate-which Montana-made goods _that are

suitable substitutes Ffor productas goods manufactured or
produced outside the state and comparable in price, quality,

and performance shati--be are preferred for wuse in all
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projects and in all state institutions.

(3) Failure to comply with the law in this respect
shalti-disquaiify disqualifies such contractor as a gualified
bidder for future contracts with the state-ef--Montanar--any
tegai-—subdiviaion——oE—-ehe--state—-oE-—Hantana:--any—seheol
districes public eorporationy-or agency for a period of 2
years.

{4) The preference given Lo Mentana-products—shaii

apply Montana-made goods applies to contracts involving

Eunds ohtained from the federal government unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto."
Bection-5:--Bection—-318-5-308;-MOA;-is-amended-to-reads:
%38-5-3087--Eenstruction—---with--—-other————- sectionss
Procarement-from-smati-businesses-undec-this-part—-is-subject
to-—ati--other--statutes-governing state-procurement-and-ati
raies-promuigated-thereundery-as-now-or-—hereafter——amendedsy
except--that--in--case-of-confiict-this-part-governa-and-the
proviaions-set—forth-in--18-1-3927—-10-1-i3;--and—-18-1-112
shail-net-appiyst
Section 5. Section 20-15-403, MCA, is amended to read:
"20-15-403, Applications of other school district
provisions. (l} When the term "school district® appears in
the following sections outside of Title 20, the term

includes community college districts and the provisions of
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those sections applicable to school districts apply to
community college districts: 2-9-101, 2-9-111, 2-9-116,
2-16-1i4, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604,
7-6-2801, 7-7-1231, 7-6-2214, 7-8-2215, 7-8-2216, 7-11-103.,
7-12-4106, .7-13-110, 7-13-210, 7-15-4206, 10-1-703,
15-1-1901, 15-6-204, 15-16-101, 15-16-601, 15-16-108,
15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202,
17-6-103, 17-6-204, 17-6-213, 17-7-201, 18-1-31p2;--38-3-%t27
18-1-201, 1B-2-310l, 18-2-103, 18-2-113, 18-2-114, 18-2-404,
18-2-432, 18-5-205, 19-1-102, 19-1-811, 22-1-309, 25-1-402,
27-18-4306, 33-20-1104, 39-3-104, 39-4-107, 39-31-1013,
39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206,
40-6-237,
?7-3-321, 82-10-201, 82-10-262, 82-10-2031, 85-7-2158, and

41-3-1132, 49-3-101, 49-3-102, 53-20-304,

90-6-208 and Rules 4D{2)(g) and 15(c), M.R.Civ.P., as
amended.

(2) When the term “school district" appears in a
section outside of Title 20 but the section is not listed in
subsection {1), the school district provision does not apply
to a community college district."

NEW SECTION. Section 6. Bidder to submit affidavit --
penalty. (1) A bidder on a public contract for goods who is

claiming a preference under this part shall EITHER HAVE ON

FILE WITH OR submit to the public agencys;-together-with-the

WITH IT8 bid, an affidavit specifying in detail, as
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determined by rule by the department, the basis on which the
bidder claims the preference.

(2) If the public agency determines that the bidder
has submitted a false affidavit under subsection (1), the
bidder is disqualified asa a bidder Efor Ffuture public
contracts for goods with any public agency for a period of S
years from the date of the determination.

NEW SECTION. Section 7. Rules. The department shall
adopt rules necessary to administer the preferences provided
in this part. The department's rules apply to all public
empioyers AGENCIES.

NEW-SEEF¥8N: --Sectien-87—-Repeaters--Sectien--18-1-11y
MEA7-is-repealeds

NEW SECTION. Section 8. Codification instruction,
Sections 3 6 and 8 7 are intended to be codified as an
integral part of Title 18, chapter 1, part 1, and the
provisions of Title 18, chapter 1, part 1, apply to sections
? 6 and 8 7.

-End-
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STATEMENT OF INTENT
HOUSE BILL 417

House Business and Labor Committee

A statement of intent is required for this bill because
section 7 authorizes the department of administration ¢to
adopt rules necessary to administer the preferences provided
in Title 18, chapter 1, part 1. The legislature intends that
the rules sheculd prevent bidders from circumventing the
preference provisions by creating business entities
specifically to obtain residency status or to gain an award
of a public contract for goods after being disqualified for
submitting a false affidavit. The rules should also specify
the contents of an affidavit to be submitted by a bidder as

required under section 6.

/Z\\ ( Montana Legisiative Councit

REFERENCE BILL
HBT



50th Legislature

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0417/03

HOUSE BILL NO. 417
INTRODUCED BY J. BROWN, GRADY, VINCENT, LORY, D. BROWN,

MEYER, GOULD, SCHYE, EUDAILY, MAZUREK, QUILICI., HAFFEY

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE PROVISIONS
CONCERNING PREFERENCES FOR RESIDENT BIDDERS 1IN AWARDING
PUBLIC CONTRACTS; PROVIDING A 5 PERCENT PREFERENCE FOR A
RESIDENT BIDDER WHOSE GOODS ARE MONTANA-MADE WHEN COMPETING
AGAINST A NONRESIDENT BIDDER; REQUIRING CERTAIN BIDDERS TO
SUBMIT AN AFFPIDAVIT SPECIFYING THE BASIS FOR CLAIMING A
PREFERENCE; PROVIDING A PENALTY FOR SUBMITTING A FALSE
AFFIDAVIT: REQUIRING THE DEPARTMENT OF ADMINISTRATION TO
ADOPT RULES FdR ADMINISTERING THE PREFERENCES; AND AMENDING
SECTIONS 18-1-101 THROUGH 18-1-103, 18-1-112, 18-5-3485 AﬁD

20~15-403, MCAs-AND-REPEABING~SECPION-}8-1-F1}7-MEA."

BE 1T ENACTED_BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 18-1-101, MCA, is amended to read:
"18-1-101. Department---af---admintstration-~--defined

Definitions. (l} Unless the context reguires otherwise, in

this title "department" means the department of

administration provided for in Title 2, chapter 15, part 10.

(2) Unless the context requires otherwise, in this

part the following definitions apply:

{a) "Goods" means supplies, equipment, materials,
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commodities, and specially manufactured preducts.

{b) "Montana-made" means manufactured or produced in

this state and made with the:

{i) use of parts, sguipment MATERIAL, or supplies of

which 50% or more were manufactured or produced in this

state; or

({ii) employment of persons of whom 50% or more are bona

fide residents of Montana as defined in 18-2-401.

{c) "Nonresident bidder" means a bidder whose

residence is not in this state as determined under 1B-1-103.

(d) "Public agency” means a department, commission,

council, board, bureau, committee, institution, agency,

government corporation, or other entity, instrumentality, or

official of  the legislative, executive, or judicial branch

of this state and its political subdivisions, including the

board of regents and the Montana university system.

(e) "Resident bidder" means a bidder whose residence

is in this state as determined under 18-1-103."

Section 2. Section 18-1-102, MCA, is amended to read:
"18-1-102. State contracts to lowest resident bidder.
{1} {A) In order to provide for an orderly administration of
the business of the state of Montana in awarding public

contracts for materiels;—suppitesy-equipment; the purchase

of goods and for construction, repair, and public works of

all kinds, tt-shati-be-the-duty-of-each-board;-commisszany
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efficer;-—-or---individuai-—-charged---by---taw---with—---the
responsibiiity-—-for--the-execution-of-the-contract-on-behatf
of-the--state;--board;--commissieny--poiiticat--subdivisions
agencyy--schooi--distriety--or--a--public-esrperation-of-the
state-of-Montana-te a public agency shall award such;

te}(l) a public contract for construction, repair, or
public  works toc the lowest responsible resident bidder whe

ts-a-resident-of-the-state-of-Montana-and whose bid +s--not
more--than-~3%--higher--than--that-sf-the-iowest-reaponsibie

bidder-who-is-a-nonresident-of-this-stater does not exceed

the applicable percentage when compared to the lowest

responsible nonresident bidder. The applicable percentage is

the greater of:
t13 (A 3%; or

t+i¥(B) the percentage that applies to a resident

bidder in_the award of a public contract for construction,

repair, or public works in_the nonresident bidder's state of

residence.

t21{b}(IT) In-awarding-contracts a public contract for

he purchase of preductss-materista;-supplies;-ar-equipmentsy
such-boardr-commission;-officery-ar-individual--ahatt--award

the--contract goods, if the goods are comparable in quality

and performance, to amy-such the lowest responsible resident

whose——effered—-materiaisr——suppiiesT——-ot--—equipment--—are

mahufactured—hor——produced—in—this—stcte-by-Mantana—industry
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and-tabor-and bidder whose:

$#3({A) bid is not more than 3% higher than that of the
lowest responsible resident nonresident bidder whose-cffered
materials;-supplites;-or-egquipment-are-not-se-manufactured-or
producedr-previded-that-sach-productar-matertats;--suppitesar
and-equipment-are-comparable-in-gquatity-and-performances;

ti£¥(B) offered goods are Montana-made and whose bid is

not more than 5% higher than that of the lowest responsible

nonresident bidder; or

tiii3(C) offered goods are Mcntana-made and whose bid

is not more than 3% higher than that of the lowest

responsible resident bidder whose offered goods are not

Montana-madesy, HEGWEY¥BR7

{B) (I) IF BOTH _ SUBSECTIONS  [1){A){II)(B) AND

(1)(R)(II)({C) ARE APPLICABLE TO BIDS FOR A CONTRACT, THE

CONTRACT MUST BE AWARDED TO THE RESIDENT BIDDER WHOSE

OFFERED GOODS ARE MONTANA-MADE IF THE BID IS:

(A) NOT MORE THAN 3% HIGHER THAN THAT OF A RESIDENT

BIDDER WHOSE OFFERED GOODS ARE NOT MONTANA-MADE; AND

{B} NOT MORE THAN 5% HIGHER THAN THAT OF THE

NONRESIDENT BIDDER.

(II) HOWEVER,

£i¥y NO COMBINATION QF PREFERENCES UNDER THIS

SUBSECTION MAY EXCEED S5§.

t34--in--awarding--contracts--for-constructiony-repairy
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and--pubiie--works--of--ati--kindsy---bida---received---from
aonresident--bidders--are——subject--to-the-3%-preferences-or
bhat-percent-bhab-app}iea—te—a—Mentana—hidder~in--the»-award
oE——pubiie——contracts-—in--the—nonresidentﬂbidderis-state—of
residence;-whichever-ts-greaters

43 {2) fhya-requirament-shail-prevai: The preferences

in this section apply:

{a) whether the law requires advertisement for bids or
does not require advertisement for bidsy; and

{b) +tt---shaii--appty to contracts involving funds
obtained from the federal government unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto.”

Section 3. Section 18-1-103, MCA, is amended to read:

"18-1-103. Residence defined. {1) For the purpose of
18-1-102, 18-1-103, and 18-1-112, the word "resident" shall
include actual residence of an individual within this state
for a period of meore than 1 year immediately prior to
bidding.

(2) In a partnership enterprise or an association, the
majority of all partners or assocliation members shall have
pbeen actual residents of the state of Montana for more than
1 year immediately prior to bidding.

(1) Domestic corperations organized under the laws of

the state of Montana are prima facie eligible to bid as

-5~ HB 417
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residents, but this qualification may be set aside and a
successful bid disallowed where it is shown Lo the
satisfaction of the board, commission, officer, or
individual charged with the responsibility for the execution
of such contract that said corporation is a wholly owned
subsidiary of a foreign corporation or that said corporation
was formed for the purpose of circumventing the provisions
relating to residence.

t43~-FOR-FHE-PUHRPOSES-OP-18-1-182+13tAY{FF}--ANB--ENDER

RULES--ADOPPER-BY-THE-DEPARPMENT; -A-POREIGN-CORPORAPION-OR-A

SHBSIDiAR¥y-APFPIGCIATE7-OR-OPERATING-BRANCH-OP-A—-CORPORATPION

MAY¥-BE-CONSIBEREB-A-RESIDEN®-BY-A-PUBLIE-AGERE¥-iP-3¥:

fAY--HAS--CONDHEPEB--A—-BOHA--FP{BE- —BUSINESS-WITHEIN-PHE

SPAPE-POR-NBP-LESS-THAN-S—¥EARS;

{BY - -MAINTAINS-A-PLACE-OP-BHSINESS-WITHIN-PHE-STAPE--B¥

WHEIEH--¥P--DIREEFE¥-OR~-INPIREETLY-PAYS-PROPERPY-PAXES- IN-FHE

STATE;-AND

t€¥-—EMPEO¥S-BN-AN-ANNBAL_BASIS-PHE-—EQUIVARENF¥--OF--18

RESFBENTS—_AS_DEPINED-IN-18-2-448%<

t4315%(4) MNotwithstanding the foregoing, any bidder on

a contract for the purchase of products;-—-mataristsy

supptieay--or-—equipment goods, whether an individual,
partnership, or corporatien, foreign or domestic and
regardless of ownership thereof, whose offered materiats;

suppiiesr-or—equipment goods are manufactured-or-produced-+n
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this--seate-by-industry-located-in-Montana-and-Mentana-tabor
shati-be-deemed-ta-be Montana-made is a resident for the
purpose of 18-1-102, 18-1-103, and 18-1-112."

Section 4. Section 18-1-112, MCA, is amended to read:

"18-1-112. Montana product preference provisions. (1)
Bach c¢ontract awarded by any-potiticai-subdivietons-sehoot
district;-public-corperatieny-or a public agency ef-—the
state--cf--Mentana-shali must contain among its provisions a
requirement that in all instances preducts-—manufactnred--sr
produced--tn--this-stace-by-Montana-industry-and-inbor-ahali

Montana-made goods must be preferred for use ia all projects

and-in-ati-materials;-supplies;-and--equipment--procured if
such proeductss;-materiats;-equipment;-and-supplties goods are
comparable in price and quality.

(2) It is the intent of 18-1-102, 18-1-103, and this
section that, whenever possible, preduete-mamnfactured-and

produced-in-this-state-which Montana-made goods that are

suitable substitutes for preduets goods manufactured or
produced outside the state and comparable in price, quality,
and performance shati--be are preferred for use in all
projects and in all state institutions.

{3) Failure to comply with the law in this respect
shalti~disquatify disqualifies such contractor as a qualified
bidder for future contracts with tﬁe state-of--Montanar--any

}egai-—3ubdivi:ion--cf——the—-atabe~—of——Hentana7——any-s:heo}
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distriet; public eseporatien;-or agency for a period of 2

years.

{4) The preference given to Moneana-products-shaii

appty Montana-made goods applies to contracts inveolving

funds obtained from the federal government unless expressly
prohibited by the laws of the United States or regulations
adopted pursuant thereto."
Section-5T--Section--16-5-3887-MEAT-ts-amended-to-read:
1318-5-388+-—Eonatruction-~--with--——-ether----- sestitans~
Preeurement-from-amall-businesses-under—this-part-ia-subjece
to--ati--other--statutes-governing-stare-procurement-and-ati
rules-promuigated-thereunder;-as-now-or-—hereafter--amendeds
except-—that—-in--case-of-confiict-this-part-governs—-and-the
provistens-set-forth-tn--18-*-1827--16-3-33+t7--and--28-1-112
shati-mnat-appiy-t
Section 5. Section 20-15-403, MCA, is amended to read:
"20~15-403. Applicaticns of other schocl district
provisions. (1) When the term “schoaol district® appears in
the [following sections outside of Title 20, the term
includes community college districts and the provisions of
those sections applicable to school districts apply to
community college districts: 2-9-101, 2-9-111, 2-9-31%,
2-16-114, 2-16-602, 2-16-614, 2-18-703, 7-3-1101, 7-6-2604,
7-6-2801, 7-7-123, 7-8-2214, 7-8-2215, 7-8-2216, 7-11-103,

7-12-4106, 7-13-110, 7-13-2140, 7-15-4206, 10-1-703,
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15-1-101, 15-6-204, 15-16-101, 15-16-601, 15~18-108,
15-55-106, 15-70-301, 15-70-322, 17-5-101, 17-5-202,
17-6-103, 17-6-204, 17-6-213, 17-7-201, 1B-1-10827-18-1-3127
18-1-201, 18-2-101, 18-2-103, 18-2-113, 18-2-114, 18-2-404,
18-2-432, 18-5-205, 19-1-102, 19-1-811, 22-1-309, 25-1-402,
27-18-406, 33-20-1104, 39-3-104, 39-4-107, 39-31-103,
39-31-304, 39-71-116, 39-71-117, 39-71-2106, 39-71-2206,
40-6-237, 41-3-1132, 49~-3-101, 49-3-102, 53-20-304,
77-3-321, 82-10-201, 82-10-202, B82-10-203, BS5-7-2158, and
90-6-208 and Rules 4D(2){g) and 15(c), M.R.Civ.P., as
amended.

{2) WwWhen the term "school district" appears in a
section outside of Title 20 but the section is not listed in
subsection (1), the school district provision does not apply
to a community college district."

NEW SECTION. Section 6. Bidder to submit affidavit --
penalty. (1) A bidder on a public contract for goods who is

claiming a preference under this part shall EITHER HAVE ON

FILE WITH OR submit to the public agencyr-tegether-with-the
WITH ITS bid, an affidavit specifying in detail, as
determined by rule by the department, the basis on which the
bidder claims the preference.

{2) If the public agency determines that the bidder
has submitted a false affidavit under subsection (1), the

bidder 1is disqualified as a bidder for future public
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contracts for goods with any public agency for a period of 5
years from the date of the determination.

HEW SECTION. Section 7. Rules. The department shall
adopt rules necessary to administer the preferences provided
in this part. The department’s rules apply to all public
empieyers AGENCIES.

NEH-SEETEBHT——Section—e:——ﬂepeaierr-—Section--ia—i—iii;
MEA;-its-repealed-

NEW SECTION. Section 8. Codification instruction.
Sections # 6 and 8 7 are intended to be codified as an
integral part of Title 18, chapter 1, part 1, and the
provisions of Title 18, chapter 1, part 1. apply to sections

7 6 and & 7.

-End-
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STANDING COMMITTEE REPORT Industry HB 417
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SENATE e March 16 1987
MRA. PRESIDENT )
We. your committeeon ... ... ... BUSINESS & INDUSTRY. ... ... 8. Page 4, line 10.
Strike: “(iii)"
having had under consideration. ... HOUBE, . BILL e e No.. 417 .. Insert: "(C)"
__ mhird  readingcopy ( _blue | 9. Page 4, line 12.
color Strike: b
Insert: "."
PROVIDE PREFERENCE TC BIDDERS WITH MONTANA MADE GOODS IN
AWARDING CONTRACTS 10. Page 4, lines 13 and 14.
Strike: "HOWEVER, (IV)"
BROWN (WALKER) Insert: "(bj (i} If both subsections (1) (a)(ii) (B) and

(1) (a) (ii) (C) are applicable to bids for a contract, the
contract must be awarded to the resident bidder whose offered
goods are Montana-made if the bid is:

Respecifully report as follaws: That....... .. ... HQUSE BILL No A7 (A) not more than 3% higher than that of a resident bidder
whose offered goods are not Montana-made: and
be amended as fallows: (B} not more than 5% higher than that of the nonresident
bidder.
1. Page 2, }%2$"21. (ii) However,"
Following:
Insert: "(a)" . 11. Page 5, following line 24.
. Insert: "({4) For the purposes of 18-1-102(1) (a) (ii) and under
2. Page 3. line 6. rules adopted by the gdepartment, a foreign corporation or a
Strike: “(a)" subsidiary, affiliate, or operating branch of a corporation may
Insert: (1) be considered a resident by a public agency if it:
i . (a) has conducted a bona fide business within the state for
3. Page 3,.line 14. not less than 5 years;
Strike: . 1)" {b} maintains a place of business within the state by which
Insert: [EN) it directly or indirectly pays property taxes in the state; and
) {c) employs on an annual basis the equivalent of 10 residents
4. _iaqe 3.(};-{‘16 15. as defined in 18-2-401."
Strike: " (ii
Insert: “(B)" Renumber: subsequent subsection
5. Page 3, line 19.
Strike: " ({b)"
Insert: " (ii)"
6. Page 4, line 2.
Strike: "({i}"
Insert: " (A)"
7. Page 4, line 7.
Strike: "(ii)"
Insert: "{(B)"
R
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3-21-87
DATE
SENATE 11:15
(j TIME
House Bill 417
MR. CHAIRMAN: | MOVE TO AMEND No.
third blue
readingcopy () as follows:
Color

AMENDING SENATE BUSINESS AND INDUSTRY STANDING COMMITTEE REPORT,
DATED MARCH 16, 1987,

1. Strike: amendment No. 11 in its entirety.
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