HOUSE BILL NO. 393
INTRODUCED BY LORY

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

IN THE HOUSE

JANUARY 22, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.
FEBRUARY 18, 1887 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 19, 1987 PRINTING REPORT.
FEBRUARY 20, 1987 SECOND READING, DO PASS AS AMENDED.
FEBRUARY 21, 1987 ENGROSSING REPORT.
FEBRUARY 23, 1987 THIRD READING, PASSED.

AYES, 94; NOES, 4.
TRANSMITTED TQ SENATE.

IN THE SENATE

MARCH 2, 1987 INTRODUCED AND REFERRED TC COMMITTEE
ON JUDICIARY.

MARCH 23, 1587 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 28, 1987 SECCOND READING, CONCURRED IN.

MARCH 30, 1987 THIRD READING, CONCURRED IN.

AYES, 49; NOES, 1.
RETURNED TO HQUSE WITH AMENDMENTS.
IN THE HQUSE
APRIL 7, 1987 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED IN.



APRIL 8, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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Mewusre PBILL NO. F43

INTRODUCED BY

BY REQUEST OF T DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE PROCEDURES
FOR REMOVAL OF HUMAN RIGHTS COMMISSION CASES TO DISTRICT
COURT: AMENDING SECTIONS 49-2-509 AND 49-3-312, MCA: AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
gection 1. Section 49-2-509, MCA, is amended to read:
"49-2-509. Filing a complaint in district court. (1)

Phe Except as provided in subsection (2), the commission

staff shall, at the request of either party, issue a letter
entitling the complainant te file a discrimination action in
district court 1iE:

(a) the commission has not yet held a contested case
hearing pursuant to 49-2-505 and-has-determined-that-te-wiltd
he—-unnabte—te-hetd-a-contested-case-hearing-within-12-months
ecf-the-date—the—compiaint-was-fited-under-49-2-58%; and

(b) *B8--days 12 months have elapsed since the
complaint was filed and the sfforts of the commission staff
to settle the complaint after informal investigation

pursuant to 49-2-504 have been unsuccessful.

ﬁc}in/rana tegistative Cowncd

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0810/01

(2) The commission staff may refuse to permit removal

of a case to district court if:

{(a) the party requesting removal fails to cocperate in

the investigative process:

(b) the party requesting removal has waived the right

(c) more than 30 days have elapsed since service of

notice of hearing under 49-2-505;

{d) the case or an issue in the case is a matter of

first impression before the commission; or

{e) the commission staff determines _ that the

allegations of the complaint are supported by substantial

evidence and the complainant is not represented by counsel.

(3) The commission staff may dismiss a complaint filed

under 49-2-501 and allcw the complainant to file a

discrimination action in district ecourt if:

(a) _the commisSsion staff determines that the

commission lacks jurisdiction over the complaint;

(b) the complainant fails to ccoperate in_the staff's

investigation of the complaint or fails to keep the

commission advised of changes of address; or

{c) the commission staff  determines  that  the

allegations  of the complaint are not suppcorted by

substantial evidence.

(4} A decision of the commission staff to dismiss a

2= INTRODUCED BILL
HB- 323
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complaint or to_ refuse to permit remcval to the district

court is final wunless a party seeks review by filing

objections within 14 days after the decisicn is served on

him, The commission shall review the decision in _informal

proceedings under 2-4-604, except that 2-4-604(5) applies

only to review of a refusal to permit removal,

£23(5) Within 90 days after receipt of a notice of

dismissal under subsection (3} or an order under subsection

{4) of atfirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commisstomn--puranane~-to under
subsection (1}, the complainant ashatl may petition the
district court in the distriect in which the alleged
violation occurred for appropriate relief. If the claimant
fails to petition the district court within 90 days after
receipt of a the letter, notice, or order issued by the
commission staff, the claim shall be barred.

£3¥({6) IE the district court finds, in an action under
this section, that a person, instituticn, entity, or agency
against whom or which a complaint was filed has engaged in
the wunlawful discriminatory practice alleged in the
complailnt, the court may provide the same relief as
described in 49-2-506 for a commission order. TIn addition,
the court may in its discretion allow the prevailing party
reasonable attorney fees."

Section 2, Section 49-3-312, MCA, is amended tgo read:
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©49-3-317. Filing a complaint in district court. (1)

Fhe Except as provided in subsection (2), the commissior

staff shall, at the request of either party, i1ssue a letter
entitling the complainant to file a discrimination action in
district court if:

(a) the commission has not yet held a contested case
hearing pursuant to 49-31-308 and-has-determinmed-that-tt-wiii
be-—unable-to-hold-a-cencested-case-hearing-within-t2-montha
ef-the~date-the-complaint-was-fiied-under—-49-3-364; and

(b) 188--days 12 months have elapsed since the
complaint was filed and the efforts of the commission staff
to settle the complaint after informal investigatior
pursuant to 49-3-307 are unsuccessful.

(2) The comrission staff may refuse to permit removal

of a case to district court if:

(a) the party requesting removal fails to cooperate in

the investigative process;

(b) the party requesting removal has waived the right

to_request removal to the district court;

{c) more than 30 days have elapsed since service of

notice of hearing under 49-3-308;

(d) the case or an _issue in the case is a matter of

first impression before the commission; or

(e) the commission  staff determines that the

allegations of the complaint are supported by substantial

-4-



=R ]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0810/01

evidence and the complainant is not represented by counsel.

{3} The commission staff may dismiss a complaint filed

under 49-3-304 and allow the complainant to file a

discrimination action in district court if:

{a) the commission staff determines that the

commission lacks jurisdiction over the complaint;

{b) the complainant fails to cooperate in the staff’s

investigation of the complaint or fails to keep the

commission advised of changes of address; or

{c} the commission staff determines  that  the

allegations  of the complaint - are not supported by

substantial evidence.

{4) A decision of the commission staff to dismiss a

complaint or to refuse to permit removal to the district

court is final unless a party seeks review by filing

objections within =~ 14 days after the decision is served on

him. The commission shall review the decision in informal

proceedings under 2-4-604, except that 2-4-604(5) applies

only to review of a refusal to permit removal.

t23(5) Within 90 days after receipt of a _notice of

dismissal under subsecticn {3) or an order under subsection

{4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commissien--pursuant--to under
subsection (1), the complainant shatt may petition the

district court 1in the district in which the alleged
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vielation occurred for appreopriate relief. If the claimant
fails to petition the district court within 90 days after

receipt of a the letter, notice, or order issued by the

commission staff, the complaint shall be barred.
t3¥(e) If the district court finds, in an action under
this section, that a state or 1local governmental agency

against whom or which a complaint was filed has engaged in

the wunlawful discrimlnatory practice alleged in the
complaint, the court may provide the same relief as
described in 49-3-309 for a commission order. In addition,

the court may in its discretion allow the prevailing party
reasonable attorney fees."

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the commission for human rights to
make rules on the subject of tne provisions of this act is
extended tc the provisions of this act.

NEW SECTION. Section 4. Effective date --
applicability. (1) This act 1is effective on passage and
approval.

(2} This act applies to cases pending before the
commissicn for human rights on the effective date of this
act and to cases filed with the commission for human rights
on ar after the effective date of this act,

-End-
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APPROVED BY COMMITTEE

ON JUDICTARY

HOUSE BILL NO. 393
INTRODUCED BY LORY

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "“AN ACT TO REVISE PROCEDURES
FOR REMQVAL OF HUMAN RIGHTS COMMISSION CASES TQO DISTRICT
COURT; AMENDING SECTIONS 49-2-509 AND 49-3-312, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 49-2-509, MCA, is amended to read:
*49~2-509, Filing a complaint in district court. (1)

Pne Except as provided in subsection (2), the commission

staff shall, at the request of either party, issue a letter
entitling the complainant to file a diserimination action in
district court if;

(a) the commission has not yet held a contested case
hearing pursuant to 49-2-505 and-has-determined-that-it-wiil
be--unabie—to-hotd-a-contested-case-hearing-within-iZ-months
ef-pha-date—the-compiaint-was-£ited-under-49-2-50%; and

(b) 286--days 12 months have elapsed since the
complaint was filed and-the-effores-of-the-commission-staff
te--settie--the--compiraint--after-——informat-—-invearigation

pursvant-to-49-2-584~have-been-unsuccessful,
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{2) The commission staff may refuse to permit removal

of a case tg district court if:

(a) the party requesting removal fails to eseperate

COMPLY WITH A LAWFUL SUBPOENA ISSUED in the investigative

process;

(b) the party requesting removal has waived the right

to request removal to the district court:; OR

{c) more than 30 days have elapsed since service of

notice of hearing under 49-2-505+, UNLESS THE COMMISSION

FAILS TQ SCHEDULE A HEARING TO BE HELD WITHIN 90 DAYS OF

SERVICE OF NOTICE OF HEARING.

fd}-~the-casc-or-an-issue-in-the-case-is-—-a--matter-—of

firat-impression—befora-tha-sommiaston: or

i;?——the———comméss%on———sbafé———determ&neqjj—thut———the

atiegations—ocf-the-compiaint-are--supported--by--sunbatantial

evidence——and-the-complainant-is-not-represented-by-counsets

(3) The commission staff may dismiss a complaint fFiled

under 49-2-501 and allow the complainant to file a

discrimination action in district court if:

(a) the commission stattf determines that the

comnission lacks jurisdiction over the complaint;

{(b) the complainant fails to cooperate in the staff's

investigation of the complaint or fails te keep the

commission advised of changes of address; or

(c) the commission staff determines  that _ the

-2~ HB 393
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allegations of the complaint are not supported by

substantial evidence.

(4) A decision of the commission staff to dismiss a

complaint or to refuse o permit removal to the district

caurt is final wunless a party seeks review by filing

objections within 14 days after the decision is served on

him. The commission shall review the decision in informal

proceedings under 2-4-604, except that 2-4~-604(5) applies

only to review of a refusal to permit removal.

+2+({5) Within 90 days after receipt of a notice of

dismissal under subsection {3) or an order under subsection

(4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--cemmissisn—-pursuant—-to under
subsection (1), the complainant shail may petition the
district ecourt in the district in which the alleged
violation occurred for appropriate relief, If the claimant
fails to petition the district court within 90 days after
receipt of a the letter, notice, or order issued by the
commission gtaff, the claim shall be barred.

+31(6) If the district court finds, in an action under
this section, that a perscon, institution, entity, or agency
against whom or which a complaint was filed has engaged in
the wunlawful discriminatory practice alleged in the
complaint, the court may provide the same relief’ as

described in 49-2-506 for a commission order. In addition,

-3- HB 393
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the court may in its discretion allow the prevailing party
reasconable attorney fees.”
Secticon 2., Section 49-3-312, MCA, is amended to read:
"49~3-312. Filing a complaint in district court. (1)

Fhe Except as provided in subsection (2}, the commission

staff shall, at the request of either party, issue a letter
entitling the complainant to file a discrimination acticn in
district court if:

{a) the commission has not yet held a contested case
hearing pursuant to 49-3-308 and-has-determined-that-it-wiii
he--unable-te-hoitd-a-conteatad-casa—hearitng-within-12-months
of-the-date-the-complaint-was-filed-under-49-3-3684; and

(b) 288--days 12 months have elapsed since the
complaint was filed and-the-efferts-of-the—ecommission-staff
ks-—-settle-—the--complaint--after--—-informel---invesatigatien
pursuant-teo-43-3-307-are-unsuccessful.

{2) The commission staff may refuse to permit removal

of a case to district court if:

{a) the party requesting removal fails to cooperate

COMPLY WITH A LAWFUL SUBPOENA ISSUED in the investigative

process;
{b)} the party requesting removal has waived the right

to request removal to the district court; OR

(¢} more than 30 days have elapsed since service of

notice of hearing under 49-3-308;, UNLESS THE COMMISSICON

—4- HB 393
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' FAILS TO SCHEDULE A HEARING TO BE HELD WITHIN 90 DAYS OF

SERVICE OF NOTICE OF HEARING.

tdy--the—case-asr-an-issue—in-the-case-is--a--macter--of

first—-impression-before—the-commisston;-or

tey-—the——-commisston———staff-—--determinen-——that~--the

attegations-of-the-compiaint-are—-supperted-—by-——substantiat

evidence-—and-the-complainant-is-pnot-represented-by-connsels

{3) The commigsion staff may dismiss a complaint filed

under 49-3-304 and allow the complainant to file a

discrimination action in district court if:

{aj the commission staff determines that the

commission lacks jurisdiction over the complaint;

{b) the complainant fails to cooperate in the staff's

investigation o©f the complaint or fails to keep the

commission advised of changes of address; or

{c}) the commission staff determines that the

allegations of the complaint are not supported by

substantial evidence.

(4) A decision of the commission staff to dismiss a

complaint or to refuse to permit remcgval to the district

court is final unless a party sSeeks review by filing

objections within 14 days after the decision is served on

him, The commission shall review the decision in_ informal

proceedings under 2-4-604, except that 2-4-604(5) applies

only to review of a refusal to permit removal.

-5- HB 393
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+23(5) Within 90 days after receipt of a notice of

dismissal under subsection (3) or an order under subsection

(4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commission--purspant-—te under
subsection (1), the complainant shal: may petition the
district court in the district in which the alleged
violation occurred for appropriate relief. If the claimant
fails to petition the district court within 90 cays after
receipt of a the letter, notice, or order issued by the
commission staff, the complaint shall be barred.

#3+(6) If the district court finds, in an action under
this section, that a state or local governmental agency

against whom or which a complaint was filed has engaged in

the wunlawful discriminatory practice alleged in the
complaint, the court may provide the same relief as
described in 49-3-309 for a commission order. 1In addition,

the court may in its discretion allow the prevailing party
reasonable attorney fees.”

NEW SECTION. Section 2. Extension of autherity. Any
existing authority of the commission for human rights to
make rules on the subject of the provisions of this act is

extended to the provisicns of this act.

NEW SECTION. Section 4. Effective date -
applicability. (1) This act is eftecrive on passage and
approval.

6 HB 393
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(2) This act applies to cases pending before the
commission for human rights on the effective date of this
act and to cases filed with the commission for human rights
on or after the effective date of this act.

~End-
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HOUSE BILL NO. 393
INTRODUCED BY LORY

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "“AN ACT TO REVISE PROCEDURES
FOR REMOVAL OF HUMAN RIGHTS COMMISSION CASES TO DISTRICT
COURT; AMENDING SECTIONS 49-2-509 AND 49-3-312, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY

DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 49-2-509, MCA, is amended to read:
"49~2-509, Filing a complaint in distriet court, (1}

Fhe Except as provided in subsection ({2), the commission

staff shall, at the request of either party, issue a letter
entitling the complainant to file a discrimination action in
district court if:

(a) the commission has not yet held a contested case
hearing pursuant to 49-2-505 and-has-determined-that-it-wiii
be——unabie—to~heid—a-contested—case—hearingnwithin~i2“months
af-the-date-the-complaint-was—-£f+ted-under-49-2-58%; and

{b) 2868--dayas 12 months have elapsed since the
complaint was filed and-the-efforta-of-the-commission-acaff
to--aeteie—--the—-compiaint-~after-——informal—--inveatigation

pursuant-to-49-2-584-have-been-unsuccesasful,
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(25 The commiggion staff may refuge to permit removal

of a case to district court if:

{a}) the party requesting remcval fails to ccoperate

COMPLY WITH THE TERMS OF A LAWFUL SUBPOENA ISSUED in_ the

investigative process;

(b} the party requesting removal has waived the right

to request removal to the district court; R

{c) more than_ 30 days have elapsed since service of

notice of hearing under 49-2-505;, UNLESS THE COMMISSION

FAILS TO SCHEDULE A HEARING TO BE HELD WITHIN 90 DAYS OF

SERVICE OF NOTICE OF HEARINGs; OR

(D) THE PARTY REQUESTING REMOVAL HAS UNSUCCESSFULLY

ATTEMPTED THROUGH COURT LITIGATION TQO PREVENT THE COMMISSION

STAFF FROM INVESTIGATING THE COMPLAINT.

$tdy-—the--case—-or--an—-issne-in-the-case-its—a-matter-of

first—-impressien-before-the-commission;-or

tey-—the-—--commiasion——-scaff---determines——-that-——the

atiegations—-of--the--compltaint-are-supported-by-substansial

evidence-and-the-compiainant-is-not-represented-by—-counseis

{3) The commission staff may dismiss a complaint filed

under 49-2-501 and allow the complainant to file a

discrimination action in district court if:

(a) the commission staff determines that the

commission lacks jurisdiction over the complaint;

{b) the complainant fails to cooperate in the staff's

-2~
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investigation of the complaint or fails to keep the

commigsion_advised of changes of address; or

(e¢) the commission staff determines that the

aliegations of the complaint are not supported by

substantial evidence.

{4) A decision of the commission staff to dismiss a

complaint or to refuse to permit removal to the district

court is final unless a party seeks review by filing

objections within 14 days after the decision is served on

him. The commission shall review the decision in informal

proceedings under 2-4-604, except that 2-4-604(5) applies

only to review of a refusal to permit removal.

t23(5) Within 90 days after recelpt of a notice of

dismissal under subsection {3) or an order under subsection

{4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commissicn-pursuant-to under

subsection {l), the complainant shai* may petition the
district court in the district in which the alleged
violation occurred for appropriate relief. If the c¢laimant
fails to petition the district court within 90 days after

receipt of & the letter, notice, or order issued by the

commission staff, the claim shall be barred.
€33¥({6) If the district court finds, in an action under
this section, that a person, institution, entity, or agency

against whom or which a complaint was filed has engaged in

-3- HB 393

W N -

(- N B -

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0393/03

the unlawful discriminatory practice alleged in the
complaint, the court may provide the same relief as
described in 49-2-506 for a commission order. In addition,
the court may in its discretion allow the prevailing party
reasonable attorney fees."
Section 2. Section 49-3-312, MCA, is amended to read:
"49-3-312. Filing a complaint in district court. (1)

Phe Except as provided in subsection (2), the commission

staff shall, at the request of either party, issue'a letter
entitling the complainant to file a discriminatioﬁ'action in
district court if:

(a} the commission has not yet held a contested case
hearing pursuant to 49-3-308 and-has-determined-that-it-wilt
bea-unable-te-heid-a~-contested-case-hearing-within-12--months
of-the-date-the-compiaint-was-£iied-under-49-3-344; and

{b) 186---days 12 months have elapsed since the
complaint was filed and-the-efforta-of-the-commiasien--staff
to-——settie——-the--complaint—-~after--informal--investigation
pursuant—to-49-3-367-are-unsuccensful,

(2) The commission staff may refuse to permit removal

of a case to district court if:

{a) the party requesting removal fails to eooperate

COMPLY WITH THE TERMS QF A LAWFUL SUBPOENA ISSUED in the

investigative procesas;

{b} the party reguesting removal has waived the right

~-4- HB 393
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to request removal to the district court; &r

{c} more than 30 days have elapsed since service of

notice of hearing under ¢49-3-308;, UNLESS THE COMMISSION

FAILS TQ SCHEDULE A HEARING TO BE HELD WITHIN 90 DAYS OF

SERVICE OF NOTICE OF HEARINGr; OR

(D) THE PARTY REQUESTING REMOVAL HAS UNSUCCESSFULLY

ATTEMPTED THROUGH COURT LITIGATION TQO PREVENT THE COMMISSION

STAFF FROM INVESTIGATING THE COMPLAINT.

{tdy-~the-case-or—an—insue-in-the-cane-ia-——a--matter-—-of

firse-impreasion-before-the-commission;-ar

{er-—the-——~commission--—staff---determines---ehat---the

aliegaticns-of-the-compiaint-are-—supported--by-——-substantiat

evidence-—-and-the-compliatnant-ts-not-represented-by-¢ounaets

{3) The commissicn staff may dismiss a complaint filed

under 49-3-304 and allow the complainant to file a

discrimination action in district court if:

{a} the gcommission staff determines that the

commigsion lacks jurigdiction over the complaint;

(b) the complainant fails to cocperate in the staff's

investigation of the complaint or fails to keep the

commission advised of changes of address; ar

{c) the commiggsion staff determines that the

allegations of the compiaint are not supported by

substantial evidence,

(4) A decision of the commission staff to dismiss a

-5 HB 393
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complaint or to refuse to permit removal to the district

court is final wunless a party seeks review by filing

gbjections within 14 days after the decision is aerved on

him. The commigsion shall review the decision in informal

proceedings under 2-4-604, except that 2-4-604(S5) applies

only to review of a refusal to permit removal.

+24(5) Within 90 days after receipt of a notice of

dismissal under subsection {3) or an order under subsection

(4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commission—-parsuant—-te under
subgection (1), the complainant shai} may petition the
district court in the district In which the alleged
violation occurred for appropriate relief, If the claimant
fails to petition the district court within 90 days after

receipt of a the letter, notice, or order issued by the

commission gtaff, the complaint shall be barred.

t3%(6}) If the district court finds, in an action under
this section, that a state or 1local governmental agency
against whom or which a complaint was Eiled has engaged in
the unlawful discriminatory practice alleged in the
complaint, the court may provide the same relief as
described in 49-3-309 for a commission order. 1In addition,
the court may in its discretion allow the prevailing party
reasconable atterney fees."

NEW SECTION. Section 3. Extension of autheority. Any

—-6— HB 393
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existing authority of the commission for human rights to
make rules on the subject of the provisions of this act is
extended to the provisions of this act.

REW SECTION, Section 4. Effective date -
applicability. (1) This act 1is effective on passage and
approval.

(2) This act applies to cases pending before the
commission for human rights on the effective date of this
act and to cases filed with the commission for human rights
on or after the effective date of this act.

-End-

-1- HB 393
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HOUSE BILL NO. 393
INTRODUCED BY LORY

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT TO REVISE PROCEDURES
FOR REMOVAL OF HUMAN RIGHTS COMMISSION CASES TO DISTRICT

COURT; TO CLARIFY THE EXCLUSIVE NATURE OF REMEDIES AVAILABLE

FOR DISCRIMINATION; AMENDING SECTIONS 49-2-509 AND 49-3-312,

MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN

APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 49-2-509, MCA, is amended to read:
"43-2-509. Filing a complaint in district court. (1)

Phe Except as provided in subsection {2), the commission

staff shall, at the reguest of either party. issue a letter
entitling the complainant to file a discrimination action in
district court if:

{a} the commissicn has not yet held a contested case
hearing pursuant to 49-2-505 and-has-determined-that-tt-wtit
be-unable-to-heaid-a-contested-case-hearing-within-i2--months
ef-the-date-the-cemplaint-was-fited-under-49-2-58%; and

{h) 188--—-days 12 months have elapsed since the
complaint was filed and-the-efforta-of-the-commission--staff

to—-—settle-—-the--compiaint-—after-—infermai--investigation
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pursuant-to-43-2-584-have-been-unsuccesaful,

{2) The commissicn staff may refuse to permit removal

of a case to district court if:

{(a) the party requesting removal fails to ccocoperate

COMPLY WITH THE TERMS OF A LAWFUL SUBPOQENA ISSUED in_ the

investigative process;

{b) the party requesting removal has waived the right

to cequest removal to the district court; 8R

{c) more than 30 days have elapsed since service of

notice of hearing under 49-2-5057, UNLESS THE COMMISSION

FAILS TQO SCHEDULE A HEARING TO BE HELD WITHIN 90 DAYS OF

SERVICE OF NOTICE OF HEARING=; OR

{D) THE PARTY REQUESTING REMOVAL HAS UNSUCCESSFULLY

ATTEMPTED THROUGH COURT LITIGATION TO PREVENT THE COMMISSION

STAFF FROM INVESTIGATING THE COMPLAINT.

td)--the-case-osr-an—issue-in-the-case-ta--a--matter--of

firat-impression-before-the-commisaton;-or

tey--the---commission--—-staff-—-determines---that——--the

atiegations-of-thecomplaint-are--supported-—by--substantiat

evidence--and-the-compiainant-is—not-represented-by-counsel-

{3) The commission staff may dismiss a complaint filed

under 4%-2-501 and allow the complainant to file a

discrimination action in district court if:

{a) the commission staff determines that the

commission lacks jurisdicticn over the complaint;

~2- HB 3913
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(b} the complainant fails to cooperate in the staff's

investigation of the complaint or fails to keep the

commission advised of changes of address; or

(c) the commission staff determines that the

allegations of the complaint are not supported by

substantial evidence.

(4) A decision of the commission staff to dismiss a

complaint or to refuse to permit removal to the district

court is final unless a party seeks review by filing

objections within 14 days after the decision is served on

him. The commission shall review the decision in informal

proceedings under 2-4-604, except that 2-4-604{5) applies

only to review of a refusal to permit removal.

€23(5) Within 90 days after receipt of a notice of

dismissal wunder subsection {3) or an order under subsection

(4) of affirmance of a dismissal, whichever occurs later, or

of a letter issued by--the--commission--purauant——ts under

subsection {1), the complainant shatt may petition the
district court in the district in which the alleged
vioclation occurred for appropriate relief, If the claimant
fails to petition the disktrict court within 90 days after

receipt of a the letter, notice, or order issued by the

commission gtaff, the claim shall be barred.
t3¥(6) If the district court finds, in an action under

this section, that a person, institution, entity, or agency

-3~ HB 393

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

HB 0393/04

against whom or which a complaint was Eiled has engaged in
the wunlawful discriminatory practice alleged in the
complaint, the c¢ourt may provide the same relief as
described in 49-2-506 for a commission order. In addition,
the court may in its discretion allow the prevailing party
reasonable attorney fees.

{7) THE PROVISIONS OF THIS CHAPTER ESTABLISH THE

EXCLUSIVE REMEDY FOR ACTS CONSTITUTING AN ALLEGED VIOLATION

OF THIS CHAPTER, INCLUDING ACTS THAT MAY OTHERWISE ALSO

CONSTITUTE A VIOLATION OF THE DISCRIMINATION PROVISIONS OF

ARTICLE II, SECTION 4, OF THE MONTANA CONSTITUTION QR

49-1-102. NO OTHER CLAIM OR REQUEST FOR RELTEF BASED UPON

SUCH ACTS MAY BE ENTERTAINED BY A DISTRICT COURT QOTHER THAN

BY THE PROCEDURES SPECIFIED IN THIS CHAPTER."

Section 2. Section 49-3-312, MCA, is amended to read:
"49-3-312. Filing a complaint in district court. (1)

Phe Except as provided in subsection (2), the commission

staff shall, at the request of either party, issue a letter
entitling the complainant to file a discrimination action in
district court if:

{a) the commission has not yet held a contested case
hearing pursuant to 49-3-308 and-has-determined-that-it-wiii
be-unabte-to-hold-a-econtested-case—hearing-within-12--months
of-the-date-the-compltaint-was-£fited-under-49-3-344; and

(b) 1868---days 12 months have elapsed since the

-g- HB 393
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complaint was filed ané-the-efforta-ef-the-commisaion--seaff
to---settie---the--compiaint--after—-informal--invescigatian
pursuant-to-49-3-38F-are-unsnecessafut,

{(2) The commission staff may refuse to permit removal

of a case to district court if:

{a}] the party regquesting removal fails to ceeperate

COMPLY WITH THE TERMS OF A LAWFUL SUBPOENA ISSUED in the

investigative process;

(b) the party requesting removal has waived the right

to request removal to the district court; GR

(c) more than 30 days have elapsed since service of

notice of hearing under 49-3-308;, UNLESS THE COMMISSION

FPAILS TO SCHEDULE A HEARING TQ BE HELD WITHIN 930 DAYS OF

SERVICE OF NOTICE OF HEARING=+; OR

(D) THE PARTY REQUESTING REMOVAL HAS UNSUCCESSFULLY

ATTEMPTED THROUGH COURT LITIGATION TO PREVENT THE COMMISSION

STAFF FROM INVESTIGATING THE COMPLAINT.

tdj-—the-case-or-an-issne-in-the-case-ts——a—-mateer——of

firat-impression-before-the-commisaions-or

tey--the---¢commisston--—-ataff-—-determines——-that——-the

atiegations-of-the-compiaint-are——-supported—-by—-substantiai

evidence--and-the-compiarnant-ita-not-represented-by-connsedr

{3) The commission staff may dismiss a complaint filed

under 49-3-304 and allow the complainant to file a

discrimination action in district court if:

—5- HE 393
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{a) the commission staff determines that the

commission lacks jurisdiction over the complaint;

(b) the complainant fails to cooperate in the staff's

investigation of the complaint or Ffails to keep the

commission advised of changes of address: or

{c) the commission staff determines that the

allegations of the complaint are not supported by

substantial evidence.

(4) A decision of the commission staff to dismiss a

complaint or to refuse to permit removal to the district

court is final unless a party seeks review by filing

objections within 14 days after the decision is served on

him. The commission shall review the decision in informal

proceedings under 2-4-604, except that 2-4-604(5) applies

only to review of a refusal to permit removal.

€2¥{5) Within 90 days after receipt of a notice of

dismissal under subsection (3) or an order under subsection

t1)y of affirmance of a dismissal, whichever occurs larer, or

of a letter issued by--the--commission--pursuant--to under
subsection (1), the complainant she*: may petition the
distriect court in the district in which the alleged
violation occurred for appropriate relief. If the claimant
Fails to petition the district court within 90 days after

receipt of a the letter, notice, or order issued by the

commission staff, the complaint shall be barred.

-6 HB 391



11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

HB 0393/04

+3¥(6) If the district court finds, in an action under
this section, that a state or local governmental agency
against whom or which a complaint was filed has engaged in
the unlawful discriminatory practice alleged in the
complaint., the court may provide the same relief as
described in 49-31-309 for a commission order. In addition,
the court may in its discretion allow the prevailing party
reasonable attorney fees,

(7) THE PROVISIONS OF THIS CHAPTER ESTABLISH THE

EXCLUSIVE REMEDY FOR ACTS CONSTITUTING AN ALLEGED VIOLATION

OF THIS CHAPTER, INCLUDING ACTS THAT MAY OTHERWISE ALSO

CONSTITUTE A VIQOLATION OF THE DISCRIMINATION PROVISIONS OF

ARTICLE II, SECTION 4, OF THE MONTANA CONSTITUTION OR

49-1-102. NO OTHER CLAIM OR REQUEST FOR RELIEF BASED UPON

SUCH ACTS MAY BE ENTERTAINED BY A DISTRICT COURT OTHER THAN

BY THE PROCEDURES SPECIFIED IN THIS CHAPTER."

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the commission for human rights to
make rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 4. Effective date -
applicability. (1) This act is effective on passage and
approval.

(2) This act applies to cases pending before the

commission for human rights on the effective date of this

-7~ HEB 393
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act and to cases filed with the commission for human
on or after the effective date of this act.

~End-

rights
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Respectiully report as follows: That.................. B P P o No BT

t. Title, line 7.

Following: "COURT;"

Insert: "TO CLARIFY THE EXCLUSIVE NATURE OF REMEDIES AVAILABLE
FOR DISCRIMINATION;"

2, Page 4, line 6,

Following: line 5

Insert: "(7) The provisions of this chapter establish the
exclusive remedy for acts constituting an alleged viclation
of this chapter, including acts that may otherwise also
constitute a vieclation of the discrimination provisions of
Article II, section 4, of the Montanma constitution or 49-1-
102. No other claim or request for relief based upon such
acts may he entertained by a district court other than by
the procedures specified in this chapter.,"
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3. Page 6, line 25,
Following: line 24
Insert: "(7) The provisions of this chapter establish the

exclusive remedy for acts constituting an alleged violation
of this chapter, including acts that may otherwise also
constitute a violation of the discrimination provisions of
Article II, section 4, of the Montana constitution or 49-1-
102. MNo other claim or request for relief based upon such
acts may be entertained by a district court other than by
the procedures specified in this chapter,"
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