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INTRODUCED BY
)
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A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING FROM COVERAGE

UNDER THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION ACT SELF-EMPLOYED COSMETOLOGISTS WHO RENT SPACE
OR EQUIPMENT IN A SHOP; AND AMENDING SECTIONS 39-51-204 AND

39-71-401, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment.

{1) The term "employment" does not include:

(a} agricultural labor, except as provided in
39-51-203(8);

(b) domestic service in a private home, local college
club, or local chapter of a cecllege fraternity or sorority,
except as provided in 39-51-203(9);

([c} service performed as an officer or member of the
crew of a wvessel on the navigable waters of the United
States;

{d} service performed by an individual in the empioy
of his son, daughter, or spouse and service perfcormed by a
child under the age of 21 in the employ of his father or

mother;
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{e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

() service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring petential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in che delivery and

distribution of newspapers or shopping news from house to

INTRODUCED BILL
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house and business establishments by an individual under the
age of 18 years, but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or wuniversity L1f such service is performed by a
student who is enrclled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perferm such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{j) service performed by an individual who is enrolled
at a nonprofit or public educaticnal institutien, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in

attendance at the place where its educational activities are

carried on, as a student in a full-ti- program taken for
credit at such ingtitution which combines academic
_3_.
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instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital:

{1) services performed by a self-employed person at

the order of clients by whom the person is compensated, who

is licensed under Title 37, chapter 31, who rents or leases

space or egquipment in a cosmetoclogical establishment as

defined in 37-31-101, and who has no guarantee of minimum

earnings; or

t1¥{m) casual labor not in the course of an employer's
trade or business performed in any calendar gquarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service,
"Regularly employed” means the services are performed during
at least 24 days in the same quarter.

{2) "Employment" does not include elected public
officials.

{3) For the purposes of 39-51-203(6), the term
"employment” does not apply to service performed:

{a) in the employ of a church or convention or

—4-
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association of churches or an organizaticn which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or assocciation of churches;

(b) by a duly ordained, commissioned, or 1licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

{c) in the emplcy of a school which is not an
institution of higher education, prior to becember 31, 1977;

(d) in a facility conducted Eor the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity 1s impaired by age or physical or
mental deficiency or injury or providing remunerative work
for 1individuals who, because of their impaired physical or
mental capacity, <¢annot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

(e} as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
pelitical subdivision thereof- by an individual receiving
such work relief or work training; cor

{(fty for 2 state prison or other state correcticnal or

custodial institution by an inmate ¢f that institution."
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Section 2. Section 33-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection {2} of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and te¢ all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Every
employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{(2) Unless the employer elects coverage for these
employments under thié chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment:

(b} casual employment as defined in 39-71-116(3)
except employment of a volunteer under 67-2-105;

(c) employment of members o¢f an employer's family
dwelling in the employer's household;

(d) employment of scle proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contracteors and who are

not contracting for agricultural services to be performed on

—-6-
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a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

(e} employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(f) any person performing services in return for aid
or sustenance only, except employment of a volunteer under
67-2-105;

(g} employment with any railrocad engaged in interstate
commerce, excepk that railroad construction work shall be
included 1in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
district.

(3) A sole proprietor or working member of a
partnership who holds himself out or «considers himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services perfro.med under a license
issued by the board of realty regulation, or for services as

a direct seller engaged in the sale of consumer products to
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customers primarily in the home, or for cosmetolegists'

services as defined in 39-51-204(1)(l) must elect to be

bound personally and individually by the provisions of
compensation plan No. 1, 2, ar 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for nimself., The application must be made in accordance with
the rules adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent cantractor. When an application is approved
by the division, it is conclusive as to the status o©of an
independent contractor and precludes the applicant from
obtaining benefits under this chapter.

{4) PBach employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupaticon. The sign will be provided by the
division, distributed through insurers or directly by the

division, and posted by employers in accordance with rules

_8_
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adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the proviéions of this act
is extended to the pravisions of this act.

-End-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB38l , as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: :
An act exempting from coverage under the unemployment insurance law and the Workers' Compensation Act self-employed
cosmetologists who rent space or equipment in a shop; and amending section 39-51-204 and 39-71-401, MCA.

This fiscal note is in two parts:
1. Unemployment Insurance Law
2. Workers' Compensation Act

PART I

ASSUMPTIONS:

1. The Board of Barbers and Cosmetologists 1ndustry feels that approximately 10Z now rent or lease space and
equipment. Therefore about 95 individuals would be exempt from coverage of unemployment insurance based on
the proposed bill.

2. It is estimated that the average amount of contributions to be paid on those individuals based on current
law would be about $127.65 and $130.75 for FY88 and FY89 respectively.
3. Based on current law, it is estimated that about 147 of the 95 individuals would draw unemployment insurance

benefits at an average weekly rate of $77 and $79 for FY88 and FY89 respectively and would draw on the
average of about 14 weeks (receive 14 checks).

FISCAL IMPACT: FY88 FY89

. Current Law Proposed Law Difference Current Law Proposed Law - Difference
Expenditures: ‘

Benefits $55,500,000 $55,485,700 ($ 14,300) $58,000,000 $57,985,300 ($ 14,700)
Revenues:

Contributions $59,200,000 $59,187,875 (¢ 12,125) $60,250,000 $60,237,600 ($ 12,400)
Net Effect on Expendable Trust Fund: FY88 - § 2,175

FY89 - $ 2,300

The net effect on cosmetologists covered by the bill will be an increase in payroll taxes of 238.60 per year, due
to Federal Unemployment Tax Assessment (F.U.T.A.)

ﬁ@m/ 1 %‘vﬁ‘/«- DATE //25’/ £7 Oz?ﬁa—wJ. . patE /
DAVID L HUNTER, GET DIRECTOR - EDWARY GRADY, PRIMAyK SPONSOR !

Office of Budget and Program Plannlng

HB381, as introduced.

HE® 3&/

Fiscal Note for




- ,Fiscal Note Request, HB381l,as introduced.
- Ibrm BD-15: Com W P
Page 2

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:
Generally beauty operators and cosmetologists who rent or lease space or equipment have not been considered
self-employed under state law.

PART II

ASSUMPTIONS

1. The Board of Barbers and Cosmetologists industry feels that approximately 10Z now rent or lease space and
equipment. Therefore about 95 individuals would be exempt from coverage of unemployment insurance based on
the proposed bill.

2. The premium classification covering cosmetologists and barbers generated $28,802 manual premium for the
State Fund in FY86. Losses in this code for FY86 were $44,169. The past five years loss ratio is 206Z.

3. There will be no operational costs or savings associated with this bill.

4, Premium and losses for FY88 and FY89 are unknown.

FISCAL IMPACT:

Expenditures:

Since the basic concept in the State Fund's rate-making process is to offset any losses with premium, the net
effect of this bill should be zero.

N8 38
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AFPROVED BY COMM. ON
BUSINESS AND LABOR

HOUSE BILL NWO. 381

INTRODUCED BY GRADY, MANKNING, CODY, MILLER, RASMISSEN

A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING FROM COVERAGE

UNDER THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS®

COMPENSATION ACT SELF-EMPLOYED COSMETOLOGISTS AND BARBERS

WHO RENT SPACE, FURNITURE, OR EQUIPMENT FIXTURES IN A SHOP;

AND AMENDING SECTIONS 39-51-204 AND 39-71-401, MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-204, MCA, is amended to read:
"39-51-204. Exclusions from definition of employment.

(1) The term “"employment" does not include:

(a) agricultural labor, except as provided in
39-51-203(8);

{b) domestic service in a private home, local college
club, eor local chapter of a cecllege fraternity or sorority,
except as provided in 39-51-203(9);

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a

c¢hild under the age of 21 in the employ of his father or
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{e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c}{7) of that act;

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance aystem
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acguired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and

distribution of newspapers or shopping news from house to

-2- HB 381
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house and businegss establishments by an individual under the
age of 18 vyears, but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i} service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(j) service performed by an individual who is enrclled
at a neonprofit or public educaticnal institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken far

credit at such institution which combines academic
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instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

{k) service performed in the employ of a hospital iE
such service is performed by a patient of the hospital;

{l) services performed by a seif-emplayed-persecn-at

the-order-of-citents-by-whem-the-person-is-compensatedy--who

is--licensed-under-Pitie-JFy-chapter-3is-wha-renta-sr-teases

apace-or-equipment--in-—-a--cosmetoiogicai-—-establishment--as

defined—-in—-33-331-18ir-—and-who-has-no-gquarantee-of-minimam

earnings COSMETOLOGIST WHO IS LICENSED UNDER TITLE 37,

CHAPTER 31, OR A BARBER WHO IS LICENSED UNDER TITLE 37,

CHAPTER 30, AND WHO HAS ACKNOWLEDGED IN WRITING THAT HE IS

NOT COVERED BY UNEMPLOYMENT INSURANCE AND WORKERS'

COMPENSATION AND WHO CONTRACTS WITH A COSMETOLOGICAL

ESTABLISHMENT AS DEFINED IN 37-31-101 OR A BARBERSHOP AS

DEFINED 1IN 37-30-101, WHICH CONTRACT SHALL  SHOW _ THE

COSMETOLOGIST OR BARBER 15 FREE FROM ALL CONTROL AND

DIRECTION OF THE OWNER IN THE CONTRACT AND IN FACT; RECEIVES

PAYMENT FOR SERVICES FROM HIS OR HER INDIVIDUAL CLIENTELE;

LEASES, RENTS, OR FURNISHES ALL OF HIS OR HER OWN EQUIPMENT,

SKILLS, OR_ KNOWLEDGES; AND WHOSE CONTRACT GIVES RISE TO AN

ACTION FOR BREACH QF CONTRACT 1IN THE EVENT OF _CONTRACT

—-4- HB 381
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TERMINATION (THE EXISTENCE OF A SINGLE LICENSE FOR THE

COSMETOLOGICAL ESTABLISHMENT O©OR BARBERSHOP SHALL NOT BE

CONSTRUED AS A LACK OF FREEDOM FROM CONTROL OR DIRECTION

UNDER THIS SUBSECTION): or

tt¥(m) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.
"Regularly employed” means the services are performed during
at least 24 days in the same ¢uarter.

{2) “Employment" does not include elected public
officials.

(3) For the purposes of 39-51-203(6). the term
"employment" does not apply to service performed:

(a)y in the employ of a <church or convention or
association of churches or an organization which is operated
primarily for religiocus purposes and which is operated,
supervised, controlled, or principally supperted by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a4 church in the exercise of his ministry or by a
member of a religious order in the exercise of duties
required by such order;

{c) in the employ of a school whieh is not an

-5~ HB 381
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institution of higher education, prior to December 311, 1977;

{d) in a facility conducted Ffor the purpose of
carrying ocut a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work:

(e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

{f) for a state prison or other state correctional or
custodial institution by an inmate of that institutien."

Section 2. Section 39-71-401, MCA, is amended to read;

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all
employers as defined in 3%-71-117 and to all employees as
defined in 39-71-118. An employer who has any employee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the

provisions of compensation plan No. 1, 2, or 3. Every

—6- HA 381
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employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

{(2) JUnless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensation Act does not apply to
any of the following employments:

(a) household and domestic employment;

(b) casual employment as defined in 39-71-116(3)
except employment of a velunteer under 67-2-105;

{(c) employment of members of an employer's family
dwelling in the employer's household;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
regulation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home;

{e) employment for which a rule of liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(£) any person performing services in return For aid

-7= HB 381
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or sustenance only, except employment of a volunteer under
67-2-105;

{(g) employment with any railroad engaged in interstate
commerce, except that railrocad construction work shall be
included in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school

district-;

(1) CQSMETOLOGIST'S SERVICES AS DEFINED IN
39-51-204((1)(L).
{3y A sole proprietor or working member of a

partnership who holds himself out or considers himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty regulation, or for services as

a direct seller engaged in the sale of consumer products to

customers primarily in the homez--or--for--cosmetologistst

services-—as--defined--in--39-5-204t1¥t¥} must elect to he

bound personally and individually by the provisions of
compensation plan No. 1, 2, or 3, but he may apply to the
division for an exemption from the wWorkers' Compensation Act
for himself. The application must be made in accordance with

the rules adopted by the division. The division may deny the

—g- HB 381
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application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent contractor and precludes the applicant from
obtaining benefits under this chapter.

{4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the emplecyer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardliess of whether the location
is temporary or permanent, and includes the place of
business or property of a third person while the emplover
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation."

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisicns of this act

is extended to the provisions of this act.
-End-
-9~ HB 381
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HOUSE BILL NO. 381

INTRODUCED BY GRADY, MANNING, CODY, MILLER, RASMUSSEN

A BILL FOR AN ACT ENTITLED: “AN ACT EXEMPTING FROM COVERAGE
UNDER THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION 'ACT SELF-EMPLOYED " COSMETOLOGISTS AND BARBERS
WHO RENT SPACE, FURNITURE, OR EQUIPMEN® FIXTURES IN A SHOP;

AND AMENDING SECTIONS 39-51-204 AND 39-71-401, MCa."“

BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF MONTANA;:
Section 1. Section 39-51-204, MCA, is amended to read:
“%39-51-204. Exclusions from definition of employment.

(L} The term "employment"” does not include:

{a) agricultural labor, except as provided in
39-51-203(8);

{(h) domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,
excépt as provided in 39-51-203{(9);:

(c) service performed as an qfficer or member of the
crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child under the age of 21 in the employ of his father or

mother;
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(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the'_Federal
Unemployment Tax Act by section 3306{c)(7) of that act:

(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act For the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acguired
rights to benefits under this chapter;

(g) services performed in the delivery and

distribution o©of newspapers or shopping news from house to

-2~ HB 381
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house and business establishments by an individual under the
age of 18 years, but not including the delivery or
distribution to any point or paints for subsequent delivery
or distribution;

{h) services performed by real estate, securities, and
insurance salesmen paid sclely by commissicns and without
guarantee of minimum earnings;

A1) service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrclled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such Student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance:

(i) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a reqgular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educaticnal activities are

carried on, as a student in a full-time program taken for

credit at such institution which combines academic
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instruction with work experience if =such service is an
integral part of such program and such imstitution has so
certified tc the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital:

{l}) services performed by a ssif-empiayed-person-at

the-order-of-clients-bhy-—whom-the-person-ta-compensatedy--who

is—-itcensed-under-Fitie-37;-chapter-3i;-who-rents-or—lteases

space—-or-egquipment--tn--a~-cosmetotrogicat-~estabiishment—-as

defined--in--37-31-101;--—and-who-has-neo-guarantee-of-minimom

earnings COSMETOLOGIST WHO IS LICENSED UNDER TITLE 37,

CHAPTER 31, OR A BARBER WHO IS LICENSED UNDER TITLE 37,

CHAPTER 30, AND WHO HAS ACKNOWLEDGED IN WRITING THAT HE IS

NOT COVERED BY UNEMPLOYMENT INSURANCE AND WORKERS'

COMPENSATION AND WHO CONTRACTS WITH A COSMETOLOGICAL

ESTABLISHMENT AS DEFINED IN 37-31-101 OR A BARBERSHOP AS

DEFINED IN 37-30-101, WHICH CONTRACT SHALL SHOW THE -

COSMETOLOGIST OR BARBER IS FREE FROM ALL CONTROL AND

DIRECTION OF THE OWNER IN THE CONTRACT AND IN FACT; RECEIVES

BPAYMENT FOR SERVICES FROM HIS OR HER INDIVIDUAL CLIENTELE;

LEASES, RENTS, OR FURNISHES ALL OF HIS OR HER OWN EQUIPMENT,

SKILLS, OR KNOWLEDGES; AND WHOSE CONTRACT GIVES RISE TQ AN

ACTION FOR BREACH OF CONTRACT 1IN THE EVENT OF CONTRACT

-4~ HB 381
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TERMINATION (THE EXISTENCE OF A SINGLE LICENSE FOR THE

COSMETOLOGICAL ESTABLISHMENT OR BARBERSHOP SHALL NOT BE

CONSTRUED AS A LACK OF FREEDOM FROM CONTROL OR DIRECTION

UNDER THIS SUBSECTION): or

t*y{(m) casual labor not in the course of an employer's
trade or business performed in any calendar guarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.
“Regularly employed” means the services are performed during
at least 24 days in the same quarter.

(2) "Employment” does not include elected public
officials.

3) For the purposes of 39-51-203(6}), the term
"employment” does not apply to service performed:

(a} in the employ o¢f a church or convention or
association of churches or an organization which is operated
primarily for religious purpeses and which 1is ope}ated,
supervised, controlled, or principally supported by a church
or convention or association of churches:

{b) by a duly otdained; commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religicus order in the exercise of  duties
required by such order:

{c) in the employ of a school which is not an
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institution of higher education, prior to December 31, 1977;

(@) im a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physicai or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

{e) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

(E) Eor a state prison or other state correctiocnal or
custodial institution by an inmate of that institution."

Section 2. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments
exempted. (1) Except as provided in subsection (2} of this
section, the Workers' Compensation Act applies to all
employers as defined in 39-71-117 and to all employees as
defined in 39—71-i18. An employer who has any employee in
service under any appeintment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the

provisions of compensation plan WNo. 1, 2, or 3. Every
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employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected bf the employer.

{2) Unless the employer elects coverage for these
employments under this chapter and an insurer allows such'an
election, the Workers' <Compensation Act does not apply to
any of the following employments:

(5) household and domestic employment;

(b} casual employment as defined in 39-71-116(13)
except employment of a volunteer under 67-2-105;

(c) employment of members of an employer's family
dwelling in the employer's hausehold;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
requlation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

{e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States:;

(£} any person performing services in return for aid

-7- HB 381
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or sustenance only, except employment cf a volunteer under
67-2-105;

(g) employment with any railrocad engaged in interstate
commerce, except that railroad construction work shall be
included in and subject to the provisions of this chapter;

{h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school
districts;

{I) COSMETOLOGIST'S SERVICES ANRD BARBER'S SERVICES AS

DEFINED IN 39-51-204(1)(L}.

(3) a sole proprietor or working member of a
partnership who holds himself ocut or considers himself an
independent contractor and who is not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty regulation, or Eor services as
a direct seller engaged in the sale of consumer products to

customers primarily in the homey——or--for--cosmetologistst

seryices-—as——defined——-in-——39-5-204¢33¢3¥ must elect to be

bound personally and individually by the provisions of
compensation plan No, 1, 2, or 3, but he may apply to the
division for an exemption from the Workers' Compensation Act
for himself, The application must be made in accordance with

the rules adopted by the division. The division may deny the
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application only if it determines that the applicant is not
an independeat contractor. When an application is approved
by the division, it is conclusive as to the status of an
independent .contractor and precludes the applicant from
obtaining benefits under this chapter.

(4) Each employer shall post a sign in the workplace
at the locations where notices toc employees are normally
posted, informing employees about the employer's current
provision of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardless of whether the location
is temporary or permanent, and includes the place of
business or property of a third persen while the employer
has access to or control over such place of business or
property for the purpose of carrying on his wusual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer who purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION. Section 3. Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act

is extended to the provisions of this act.

-End~
-9~ HB 381
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HOUSE BILL NO. 381

INTRODUCED BY GRADY, MANNING, CODY, MILLER, RASMUSSENW

A BILL FOR AN ACT ENTITLED: "AN ACT EXEMPTING FROM COVERAGE
UNDER THE UNEMPLOYMENT INSURANCE LAW AND THE WORKERS'
COMPENSATION ACT SELF-EMPFLOYED COSMETOLOGISTS AND BARBERS
WHO RENT SPACE, FURNITURE, OR EBQU#PMEN® FIXTURES IN A SHOFP;

AND AMENDING SECTIONS 39-51-204 AND 39-71-401, MCA."

BE IT ENACTED BY THE LEGISLATURE QOF THE STATE OF MONTANA:
Section 1, Section 39-51-204, MCA, is amended to read:
"39-51-204, Exclusions from definition of employment.

{1) The term "employment"” does not include:

(a) agricultural labor, except as provided in
39-51-203(8);

{b) domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,
except as provided in 39-51-203(9);

(¢) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ
of his son, daughter, or spouse and service performed by a
child under the age of 21 in the employ of his father or

mother;
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(e} service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or ©of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service 1is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act:

(f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter iInto agreements with the proper
agenciles under such act of congress, which agreements shall
become effective 1in the manner prescribed in the Mcntana
Administrative Procedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and

distribution of newspapers or shopping news from house to

-2- HB 381
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house and business establishments by an individual under the
age of 18 vyears, but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

{h) services performed by real estate, securities, and
insurance salesmen paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the empioy of a school,
college, or university if such service is performed by a
student who is enrclled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
$pouse commences .o perform such service, that the
employment of such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(i} service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a reqular Ffaculty and curriculum and
normally has a reqularly organized body of students in
attendance at the place where its educaticnal activities are
carried on, as a student in a full-time program taken for

credit at such institution which combines academic
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instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the emplioyer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital |if
such service is performed by a patient of the hospital:

(1) services performed by a seif-empioyed-person-at

the-osrder-of-ciients-by-whom-the-person-ia-compensated;——-who

ts--}icensed-under-Pitie-377-chapter—3t;-who-rents—or_teases

space-or-equipmént-——in--a--ctosmetoteqgicat-—estabiishment--as

defined--in--37-3t-16t7--and-who-has-ne-guarantee-sé-minimum

earnings COSMETOLOGIST WHO 1S LICENSED UNDER TITLE 37,

CHAPTER 31, OR A BARBER WHO IS LICENSED UNDER TITLE 37,

CHAPTBR 30, AND WHO HAS ACKNOWLEDGED TN WRITING THAT HE IS

NOT COVERED BY UNEMPLOYMENT INSURANCE AND WORKERS '

COMPENSATION AND WHO CONTRACTS WITH A COSMETOLOGICAL

ESTABLTSHMENT AS DEFINED IN 37-31-101 OR A BARBERSHOP AS

DEFINED IN 37-30-101, WHICH CONTRACT SHALL SHOW THE

COSMETOLQOGIST OR BARBER IS FREE FROM ALl CONTROL AND

DIRECTION OF THE OWNER IN THE CONTRACT AND IN FACT; RECEIVES

PAYMENT FOR SERVICES FROM HIS OR HER INDIVIDUAL CLIENTELE;

LEASES, RENTS, OR FURNISHES ALL OF HIS QR HER OWN EQUIPMENT,

SKILLS, OR KNOWLEDGES; AND WHOSE CONTRACT GIVES RISE TO AN

ACTION FOR BREACH OF CONTRACT IN THE EVENT OF CONTRACT
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0381/04

TERMINATION (THE EXISTENCE OF A SINGLE LICENSE FOR THE

COSMETOLOGICAL ESTABLISHMENT OR BARBERSHOP SHALL NOT BE

CONSTRUED A5 A TLTACK OF FREEDCM FROM CONTROL OR DIRECTION

UNDER THIS SUBSECTION); ot

t¥¥(m) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is $50 or more
and such service is performed by an individual who is
regqularly employed by such empleyer to perform such service.
"Regularly employed" means the services are performed during
at least 24 days in the same quarter.

{2} "Employment" does not include elected public
officials.

{(3) For the purposes of 39-51-203(6), the term
“employment” does not apply to service performed:

(a) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supperted by a church
or convention ©r association of churches;

{by by a duly ordained, commissioned, or licensed
minister of a church in the exercise of his ministry or by a
member of a religious order in the exercise of dutles
required by such order;

{c) in the emplecy of a school which 1is not an
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institution of higher education, prior to December 31, 1977;

(d) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity 1ls impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehablilitation or remunerative work;

(e} as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision therecf by an individual receiving
such work relief or work training; or

(f) for a state prison or other state correctional or
custodial institution by an inmate of that imstitution.®

Section 2. Section 39-71-401, MCA, is amended to read:

"39-71-401. Emplecyments covered and employments
exempred. (1) Except as provided in subsection (2) of this
section, the Workers' Compensation Act applies to all

employers as defined in 39-71-117 and to all employees as
defined in 39-71-118. An employer whe has any emplcyee in
service under any appointment or contract of hire, expressed
or implied, oral or written, shall elect to be bound by the

provisions of compensation plan Ne. 1, 2, or 3. Every
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employee whose employer is bound by the Workers'
Compensation Act is subject to and bound by the compensation
plan that has been elected by the employer.

(2} Unless the employer elects coverage for these
employments under this chapter and an insurer allows such an
election, the Workers' Compensaticon Act does not apply to
any of the following employments:

{a) household and domestic employment;

{b) casual employment as defined in 39-71-116(3}
except employment of a volunteer under 67-2-105;

(c) employment of members of an employer's family
dwelling in the employer's household;

(d) employment of sole proprietors or working members
of a partnership other than those who consider themselves or
hold themselves out as independent contractors and who are
not contracting for agricultural services to be performed on
a farm or ranch, or for broker or salesman services
performed under a license issued by the board of realty
requlation, or for services as a direct seller engaged in
the sale of consumer products to customers primarily in the
home ;

(e) employment for which a rule of 1liability for
injury, occupational disease, or death is provided under the
laws of the United States;

(f) any person performing services in return for aid
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or sustenance only, except employment of a wvolunteer under
67-2-105;

{g) employment with any railroad engaged in interstate
commerce, except that railroad construction work shall be
included in and subject to the provisions of this chapter;

(h) employment as an official, including a timer,
referee, or judge, at a school amateur athletic event,
unless the person is otherwise employed by a school

district=ss.

13y --COSMETObO6I5P15-SERVICES-AND BARBERLS-SERYIEBS5—-AS

BEFINEB-ER-39-51-204tt )b~

(3) A sole proprietor or working member of a
partnership who holds himself out or considers himself an
independent contracter and who 1s not contracting for
agricultural services to be performed on a farm or ranch, or
for broker or salesman services performed under a license
issued by the board of realty requlation, or for services as
a direct seller engaged in the sale of consumer products to

customers primarily in the homesz--or--for--coametotoqgistst

sarvices-——--aa--—-defined—--in-—-39-53-284¢t¥3{3}, OR FOR

COSMETOLOGIST'S SERVICES OR BARBER'S SERVICES AS DEFINED 1IN

39-51-204(1)(L) must elect to be bound personally and
individually by the provisions of compensation plan No. 1,
2, or 3, but he may apply to the division for an exemption

from the Workers' Compensation Act for himself. The

-8~ HB 381
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applicaticn must be made in accordance with the rules
adopted by the division. The division may deny the
application only if it determines that the applicant is not
an independent contractor. When an application is approved
by the division, 1t is conclusive as to the status of an
independent contiactor and precludes the applicant £from
obtalning benefits under this chapter.

(4) Each employer shall post a sign in the workplace
at the locations where notices to employees are normally
posted, informing employees about the employer's current
provisicn of compensation insurance. A workplace is any
location where an employee performs any work-related act in
the course of employment, regardliess of whether the locatien
is temporary “or permanent, and includes the place of
business or property of a third persen while the employer
has access to or control over such place of business or
property for the purpose of carrying on his usual trade,
business, or occupation. The sign will be provided by the
division, distributed through insurers or directly by the
division, and posted by employers in accordance with rules
adopted by the division. An employer whe purposely or
knowingly fails to post a sign as provided in this
subsection is subject to a $50 fine for each citation.”

NEW SECTION. Section 3. Extension of authority. Any

existing authority of the department of labor and industry

-9- HB 381
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to make rules on the subject of the provisions of this act

is extended to the provisions of this act.

-End-~
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STANDING COMMITTEE REPORT
SENATE

. MR. PRESIDENT

We, your committee on.... LABOR . AND.. EMPLOYMENT . RELATIONS.. ... .o

.March 26, 1987 ... 19.87...

having had under consideration. .. HOUSE. . B I LD . oottt et ettt e No.381........
third reading copy { h]l e )
color

COSMETOLOGISTS' UNEMPLOYMENT AND WORKERS' COMPENSATION COVERAGE

GRADY {MANNING)

Respectfuily report as folows: That... OEIGE BT TuE s e e e o rvteee i emirrntmrmtietas s setsieieeenaeaaennnnesennanen No.381.........
be amended as follows:

1. Page 8, line 9.
Strike: ";"

Insert: ™."

2. Page 8, lines 10 through 1l1l.
Strike: subsection (I) in its entirety

. 3. Page 8, line 20.
Following: "39=51~3204 1= 4+k"

Insert: ", or for cosmetologist's services or barber's services
as defined in 39-51-204 (1) (1)"

i
AND AS AMENDED,

BE CONCURRED IN Q\

A REEK “u

]

HXXEXKXSS / }} /;‘f

"//"\ '/ /

s ,/ ’l—-{,\—w ......................... ¥

. ......... (Al 'P

Serator Johfi "J.D." Lynch Charman. “ ]



