HOUSE BILL NO. 370
INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

IN THE HOUSE

JANUARY 21, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESCURCES.

FEBRUGARY 12, 1987 COMMITTEE RECCMMEND BILL
DG PASS AS AMENDED. REPQORT ADOPTED.

STATEMENT OF INTENT ADOPTED.

FEBRUARY 13, 1987 PRINTING REPOCRT.
FEBRUARY 14, 1987 SECOND READING, DO PASS.
FEBRUARY 16, 1987 ENGROSSING REPORT.

THIRD READING, PASSED.

TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 17, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

MARCH 12, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPCORT ADOPTED.

MARCH 17, 1987 SECOND READING, CONCURRED IN.

MARCH 15, 1987 THIRD READING, CONCURRED IN.

AYES, 49; NOEs, 0.
RETURNED TO HOUSE.
IN THE HOQUSE
MARCH 1%, 1987 RECEIVED FROM SENATE.

SENT TO ENROLLING.
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- [ } Tpa it
BY REQUEST OF THE DEPARTMENT OF E LARNDS [

A BILL FOR AN ACT ENTITLED: "AN ACT T0 GENERALLY REVISE THE
LAWS RELATING TO THE OPENCUT MINING ACT; AND AMENDING
SECTIONS 82-4-402, 82-4-403, 82-4-423, 82-4-431, B2-4-433,

82-4-434, AND B2-4-441, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B2-4-402, MCA, is amended to read:
"82-4-402. Policy. It 1is the policy of this state to

provide for the reclamation and conservation of land

subjected to opencut benteniter;--ciay;--secoriay-phosphate
recky-sandy-or-grave: mineral mining. Therefore, it is the
purpose of this part to preserve natural resources, to aid
in the protection of wildlife and aquatic rescurces, to
safeguard and reclaim through effective means and methods
all agricultural, recreaticnal, home, and industrial sites
subjected to or which may be affected by opencut bencenitey
elayr-sceriay-phesphace-rocky-sand;-or—graver mineral mining
te protect and perpetuate the taxable value of property, to
protect scenic, scientific, histaric, or other unigue areas,
and o promote the health, safety, and general welfare of

the people of this state."
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Section 2. Section 82-4-403, MCA, is amended to read:

"8§2-4-403. Definitions. When used in this part, unless
a different meaning clearly appears from the c¢ontext, the
following definitions apply:

(1) "Affected land" means the area of land and land

covered by water that is disturbed by opencut mining

operations, including the area from which overburden or

mineral 1is to be gor has been removed and upon which the

overburden is to be or has been deposited, roads constructed

to gain access tc the mineral, areas of processing

facilities on or contiguous to the opencut mine, treatment

and sedimentation ponds, and mineral stockpile areas on or

contiguous to the opencut mine.

(2) "Board" means the state board of land
commissioners.
{3) "Contract" means a mined land reclamation contract

prepared by the board to meet the regquirements of this part.
(4) "Pinal cut" means the 1last pit created in an
opencut-mined area.
t5y--tHighwail'--means-that-side-eof-the-pit-adsacent-to
unmtred-tands
£6%(5) "Landcwner"” means the owner of land directly es
tndirmeety affected by an opencut-mining operation.

(6) "Minerals"” means bentonite, clay, scoria,

phosphate rock, sand, or gravel.

~2- INTRODUCED BILL
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(7) '"Opencut mining" means the mining of bentenitey

etayr-scoriaz-phesphate-rocks-sands-er-gravetr minerals by:

(a) removing the overburden lying upon natural
deposits thereocf and mining directly from the natural
deposits thereby exposed;

(b} mining directly from natural deposits of such

minerals; r-tnetnding-the-removat-of or

(c}y removing overburden for the purpose of determining
the location, quality, or gqguantity of any natural deposit of
pentenites-ctays-scoria;-phesphate-~-rockr~-sand;--or--gravel
minerals.

{8) "Operator” means a person engaged in anmd or
controlling an opencut-mining operation.

(9) "Overburden" means all of the earth and other
materials which lie above a natural deposit of hemtenmites
ctay;-3coriay-phogphate--rock;--sand;——-ar--grave: minerals.
"S8poil" is the overburden disturbed from its natural state
in the process of opencut mining.

{10) "Person" means a natural person or a firm,
association, partnership, cooperative, or corperation or any
department, agency, or instrumentality of the state or any
governmental subdivision or any other entity whatever.

(11) “Processing facilities” ™_ans all crushers,

screens, and asphalt or cencrete plants,

t¥+3(12) "Progress report" means a report showing the
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land which the operator has affected by opencut mining
during the year. The report shall show the number of acres
of affected land and all reclamation accomplished.

+32%(13) "Public notice" means notice given by
publication in a newspaper in the general area where the
affected land is located., The notlice shall be given once a
week for 3 successive weeks.

#¥3+({14) "Reclamation” means the reconditioning of the
area of land af.ected by opencut-mining operations to make
the area suitable for productive use, including but not
limited to forestry, agriculture, grazing, wildlife,
recreation, or residential and industrial sites.

£¥43(15) "Reclamation plan” means the description of
current land use, topoaraphical data, water data, soils
data, leased areas, intended mine areas, and an explanation
of proposed reclamatlon of the land with appropriate maps.

t325+(16) "Refuse" means all waste material directly
connected with the opencut-mining operations.

t163(17) "Soils materials” are those herizons
containing topsecil or other soils leached free of
deleterious salts and capable of sustaining plant growth and
recognized as such by standard authorities."

Section 3, Section 82-4-423, MCA, is amended to read:

"8§2-4-423. Contracts for reclamation. The board is

hereby authorized to entser into gontracts with operators in

—4-
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the name of the state of Montana which will provide for the
reclamaéicn of lands on which opencut mining of bentenites
ctayr;--sceria;-phosphate-rockr-sandr-and-gravetr minerals has
been or is to be conducted. The board is authorized to sue
and be sued in the name of the state of Montana to enforce
the provisions of any contract, and the board shall bring
such court actions and take such other steps and actions as
may be necessary to enforce the provisions of such
contracts."

Section 4. Section 82-4-431, MCA, is amended to read:

"B2-4-431. Contract for reclamation required.
(1) After March 16, 1373, no operator may conduct
opencut-mining operations which will cresult in the removal
of 10,000 cubic yards or more of product or overburden until
he has entered intc a contract with the beard for the
reciamation of the land affected. An operator conducting a
number of operations, each of which results in the removal
of less than 10,000 cubic yards of product or coverburden but
which result in the removal of 10,000 cubic yards or more of
preduet or overburden in the aggregate, is subject to cthe

provisions of this part, except as provided in this section.

{2} An operator who holds a contract for reclamation

may operate an cpencut mine without first securing an

additional contract or an amendment o the existing contrackt

or bond if the mine meets the following criteria:
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(a) _the total amount of material and owverburden

removed does not exceed 1,000 cubic yards; and

{b) the pperator notifies the department of state

lands prior to beginning such operations and, within 30 days

of notifying the department, submits a completed site

information form, salvages and stockpiles all root-bearing

s0il materials, regrades the affected area tao 3:1 or flatter

slope and blends the reclaimed area into the adiacent

topography, and during the first appropriate growing season

replaces all topsoil and reseeds or revegetates as required

by the department.

{3) Opencut mines described in subsection (2) may not

be placed in flowing, epnemeral, or intermittent streams, in

the bottom or head of a confined drainage, in an area where

the coperation will intercept ground water or intercept any

slope that is naturally steeper than 3:1, or in any area

where mining would be restricted by other laws."“

Section 5. Secticon 82-4-433, MCA, is amended to read:

"82-4-433. Bond. (1) A bond required to be Filed in
this part by the cperator =shall be in such form as the board
prescribes, payable to the state of Montana and conditioned
upon the operator’'s full compliance with all requirements of
this part and all rules of the board. The bond shall be
signed by the landowner «r opgzrator, as appropriate, as

principal, and by a good and sufficient corporate surety

-5-
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licensed to do business in the state of Montana, as surety,
The bond shall be in an amount not to exceed the costs of
restoration required by this part as determined by the
board. The amount of the bond may not be less than $200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre. Upon such a determination, the bond amcunt
must be set by the board at the cost of restoring the land.

(2) In lieu of the bond, the operator may deposit with
the board cash and government securities or a bond with
property sureties in an amount equal to that of the required
bond on conditions as above prescribed. In the discretion of
the board, surety bond requirements may be Fulfilled by the
operator's posting a bond with 1land and improvements and
facilities thereon as security, in wkich event no surety may
be required. The penalty of the bond or amount of cash and
securlties shall be‘increased or reduced from time to time
as provided in this part. The bond or security remains in

effect until the mined-acreages-heave affected land has been

ceclaimed as previded under the contract and the reclamation
has been approved and the bond or securlty has been released
by the board. Therbond or security shall cover only actual
mined-acreages affected land and may be increased or reduced
to cover only such acreages as remain unreclaimed.

{3} If the license of a surety upon & bond filed with
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the beoard pursuant to this part is suspended or revcoked, the
operator, within 30 days after receiving notice thereof from
the board, shall substitute Ffor that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the ocperator to make substitution of surety, the
board may suspend the contract of the operator ta conduct
operations upcon the land described in the contract until the
substitution has been made.

(4) The bsard shall cause the reclamation of any
affected land with respect to which a bond has been
forfelted.

{5) Whenever an operator has completed all of the
requirements wunder the provisions of this part as to any
affected land, he shall notify the board thereof. If the
board releases the aoperator from further obligation
regarding such affected land, the penalty of the bond shall
be reduced propeortionately.”

Section 6. Section 82-4-434, MCA, 1s amended to read:

"82-4-434. Reclamation plan part cf contract -
requirements. The contract shall meet the following
reguirements:

{1} The operator shall submit a reclamation plan to
the board before commencing any opencut mining and may not
commence mining before the plan receives approval from the

board. The operator may request and receive a meeting with

-8
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the board prior to submission of the plan. If the board does
nct notify the operator that it has approved or disapproved
a plan within 30 days after the bcocard has received the plan,
the board is considered. to have approved the plan. The
board, however, for sufficient cause, may extend its period
of consideration for an additional 30 days if it notifies
the operator pricr to the end of the original 30-day period.
The board shall submit each reclamation plan or amendments
to the reclamation plan to the landowner for his
recommendations and shall consider those recommendations in
deciding whether to approve or disapprove any plan or
amendments. The board may seek technical help from any state
or federal agency. The board shall submit the plan
immediately to the director of the university of Montana
statewide archaeological survey for evaluation of possible
archaeological or historical values in the area to be mined.
The board may approve a reclamation plaﬁ only 1if the beoard
has Found that the plan provides for the best possible
reclamation procedures available under the circumstances at
the time, so that after mining operations are completed the
affected land will be reclaimed to a productive use. Once
the reclamation plan is accepted in writing by the board, it
shall become a part of the contract but is subject to annual
review and modification by the board.

(2} The bocard may nct approve any reclamation plan
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unless the plan provides:

{a) that the land will be reclaimed for one or more
specified uses, Iincluding but not limited to forest,
pasture, orchard, cropland, residence, recreation, industry,
habitat £for wildlife, including food, cover, or water, or
other uses:;

(k) that tc the extent reasonable and practicabie, the
cperator will establish vegetative cover commensurate with
the proposed land use;

(c) whenever operatiens result in a need to prevent
acid drainage or sedimentaticn on or in adjeining lands or
streams, for the construction of earth dams or other
reasonable devices to control water drainage, provided the
formation of such impoundments or devices will not interfere
with other landowners' rights or ceontribute to water
pollution;

{d) that to accomplish practical utilization of soil
materlals, such material will be utilized for placement on
affected areas, if required by the reclamation plan after
completion or termination of that particular phase of the
mining operaticns, at a depth sufficient for plant growth on
slopes of 3:1 or less;

(e) that grading will be commensurate with the
topography sought and land use designated:

(Ey that metal and other waste will be removed or

_104
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burlied;

(g) that all access, haul., and other support roads
will be 1located, constructed, and maintained 1in such a
manrner as to control and minimize <channeling and other
erosion;

(h) that the operator will submit a progress report
annually to the board;

(i) that all operations will be conducted so as to
avoid range and forest fires and spontanecus combustion and
that open burning of carbonacecus materials will be in
accordance with suitable practices for fire prevention and
control;

{j)} that archaeological and historical values in areas
to be mined will be given appropriate protection;

(k) that except for rock faces, bench Eaces, and
excavations used for water impoundments, each surface area
of the mined premises which will be disturbed will be
revegetated when its use for extractive purposes is no
ionger required;

{1) that seeding and planting will be done in a manner
to achieve a permanent suitable vegetative cover for
wildlife, livestock, and retardation of erosion and that all
éeed will be drilled unless otherwise provided in the plan:

{(m) that reclamation will be as _uncurrent with mining

operations as feasible and will be completed within a
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specified length of time; and

{n)} that surface and ground water will be given

appropriate protection from potential significant

deterioration of water quality and quantity that may arise

as a result of the operation.

{(3) If reclamation according to the plan has not been
completed in the time specified, the board after 30 days'
written notice shall order the operator to cease mining and,
if the operator does not cease, shall institute an action to
enjoin further operation and may sue for damages for breach
of contract, £for payment of the performance bond, or for
both,

{4) (a) At any time during the period of reclamation
the operator may for good reason submit to the board a new
reclamation plan or amendment to the existing plan,
including extensions of time.

{(b) The board may approve the proposed new reclamation
plan or amendments to the existing plan if:

(i) the operator has 1in good faith carried on
reclamation according to the existing plan and the proposed
new plan or amendments to the existing plan will result in
reclamation as or more desirable than the reclamation
proposed under the existing plan; or

(ii) it is highly improbable reclamation will be

successful unless the existing plan is replaced or amended.

w] Z-
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(c) -When accepted, the proposed new reclamation plan
or the proposed amendments to the existing plan become a
part of the contract.

(%) The operator shall provide a performance bond or
an alternative acceptable to the board in an amount
commensurate with the estimated cost of reclamation, but in
no case may the bond be 1less than $200 per acre. The
estimated cost of reclamation shall be set forth in the
reclamation plan.

{(6) The contract, reclamation plan, and amendments
accepted by the board shall be a public recocrd and open to
inspection.

{7) The contract shall become effective when signed by
the board and the operator and shall remain in force until
terminated by mutual consent or by the board upon 6 months'
notice."

Section 7. Section 82-4-441, MCA, is amended to read:

"82-4-441., Penalty -- enforcement. (1) A person who
violates any of the provisions of this part or rules adopted

thereunder or provisions of a contract for reclamaticn shall

pay a civil penalty ©of not less than $100 or more than
$1,000 for the violation and an additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a viclation continues following the service of notice

of the violation, and the person may be enjoined from
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continuing such viclation as provided in this section. These
penalties are recoverable in an action brought in the name
of the state of Montana by the attorney general in the
district court having Jurisdiction of the defendant or by
mutual agreement of the parties involved, 1in the district
court of the first judicial district. Penalty money shall be
credited to the general fund.

(2) The attorney general shall, upon the request of
the department, sue for the recovery of the penalties
provided for in this section and bring an action for a
restraining order or a temporary or permanent injunction
against an operator or other person violating or threatening
to violate an order adopted under this part.

{(3) The ciwvil penalties provided for in this secticon

may be waived for a minor violation if it is determined that

the violation does not represent potential harm to public

health, public safety, or the environment and does not

impair the administration of this park. The board shall

adopt rules to implement and administer a procedure for

waiver of a penalty under this subsection."

NEW SECTION. Section 8. Extension of authority. Any
exlsting authority of the department of state lands and the
board of land commissioners to make rules on the subject of
the provisions of this act is extended to the provisicns of

this act.
-End-
-14-
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APPROVED BY COMM. ON
NATURAL RESOURCES

STATEMENT OF INTENT
HOUSE BILL 170

House Natural Resources Committee

A statement of intent is .required for this bill to
provide guidelines on rules that must be adopted by the
board of land commissioners under the provisions of section
7, which amends 82-4-441., Currently, 82-4-441 requires the
imposition of a penalty regardless of the seriousness of a
violation. A waiver of penalty provision would allow the
department of state lands to serve a notice of
noncompliance, informing the operator of vivlations of the
act or contract, without imposing a fine for minor
violation.

It is anticipated that the rules would set forth those
instances where a violation would not result in a fine,
Under the amendment to 82-4-441, a fine may be waived if the
violation does not represent potential harm to public
health, public safety, or the environment and does not
impair the administration of the Opencut Mining Act. The
adopted rules will set forth a mechanism through which the
department may exercise its discretion in waiving a penalty.
Also, the rules will set forth, within the guidelines of the
statute, those violations that do not warrant the impositicn

of a fine. In establishing these rules, the department shall

@ﬂm Legisfativa councit
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consider:

{1) whether the violation is inadvertent or
unavoidable or results from an emergency situation;

(2} whether the violation will significantly alter or
hinder reclamation or the approved reclaimed use:

{3) whether there has been a history of violations by
the operator;

{4) whether the operator has shown good faith in
rectifying the violation; and

{5} other pertinent factors relating to the

seriousness of the violation.

,.  SECOND READING
HB- 370
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HOUSE BILL NO. 370
INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: "“AN ACT TO GERERALLY REVISE THE
LAWS RELATING TO THE OPENCUT MINING ACT; AND AMENDING
SECTIONS 82-4-402, 82-4-403, 82-4-423, B2-4-431, 82-4-433,

‘82-4-434, AND 82-4-441, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-402, MCA, is amended to read:
“82-4—452. Policy. It 1is the policy of this state to

provide for the reclamation and conservation of land

subjected to opencut bentonitey-—clayy—-seeriay—phoesphate
rock;-sand;-e¢—gravel mineral mining. Therefore, it is the
purpose of this part to preserve natural resources, to aid
in the protection of wildlife and aquatic resources, to
safequard and reclaim through effective means and methods
all agricultural, recreational, home, and industrial sites
subjected to or which may be affected by opencut bentoniter
ciay;—scoria;—phosphate—rockr*aand7—or—gravei mineral mining
to protect and perpetuate the taxable value of property, to
protect scenic, scientific, historic, or other unique areas,

and to promote the health, safety, and general welfare of
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the pecple of this state.”

10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

HB 0370/02

Section 2. Section 82-4-403, MCA, is amended to read:

"g2-4-403. Definitions. When used in this part, unless
a different meaning clearly appears from the context, the
following definitions apply:

(1) "Affected land" means the area of land and 1land

covered by water that is disturbed by opencut mining

operations, including the area from which overburden or
mineral is to be ar has been removed and upon which the

overburden is to be or has been deposited, roads constructed

to gain access to the mineral, areas of processing

facilities on or contiguous to the gpencut mine, treatment

and sedimentation ponds, and mineral stockpile areas on  or

contiquous to the opencut mine.

{2) "“"Board" means the state board of land
commissioners.

{3) “Contract" means a mined land reclamation contract
prepared by the board to meet the requirements of this part,

(4) "Final cut" means the last pit created in an
opencut-mined area.

t5y--tHighwattli--means-that-side-of-the-pit-adjacent-to
wnmined-tands

+6¥(5) "Landowner" means the owner of land directly er
tndireetty affected by an opencut-mining operation.

(6] “Minerals" means bentonite, clay, scoria,

phosphate rock, sand, or gravel.

-2- HB 370
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{7) "Opencut mining™ means the mining cf bentontte;
etayy-seeriay-phoesphate-rockr-sandr-or-gravet minerals by:

(a} removing the overburden lying wupon natural
deposits thereof and mining directly from the natural
deposits thereby exposed;

{b) mining directly from natural deposits of such

minerals;r-incituding-the-removat-of or

lc} removing overburden for the purpose of determining
the location, quality, or quantity of any natural deposit of
bentonites-ctays;—scoriay-phesphate--recky—-sand;—-or--gravei
minerals.

(B8) "Operator” means a person engaged in and or
controlling an opencut-mining operation.

{(9) "Overburden” means all of the earth and other
materials which 1lie above a natural deposit of bentenites
ciay7-scoriay-phosphate——reek;--sand;--er--gravel minerals.
"§poil"” is the overburden disturbed from its natural state
in the process of opencut mining.

{10) "Person” means a natural person or a firm,
association, partnership, cooperative, or corporation or any
department, agency, or instrumentality of the state or any
governmental subdivision or any other entity whatever.

{11) "Processing facilities" means all ¢rushers,

screens, and asphalt or concrete plants.

£33y(12) "Progress report" means a report showing the
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land which the operator has affected by opencut mining
during the vyear. The report shall show the number of acres
of affected land and all reclamation accomplished.

£32¥(13) "Public notice” means notice given by
publication in a newspaper in the general area where the
affected land is located. The notice shall be given once a
week for 3 successive weeks.

t%33(14) "Reclamation" means the reconditieoning of the
area of land affected by copencut-mining operations to make
the area suitable Ffor productive use, including but not
limited to forestry, agriculture, grazing, wildlife,
recreation, or residential and industrial sites.

t¥4F(15) “Reclamation plan" means the description of
current land use, topographical data, water data, soils
data, leased areas, intended mine areas, and an explanation
of proposed reclamation of the land with appropriate maps.

t15)(16) "Refuse" means all waste material directly
connected with the opencut-mining operations.

t+69(17) "Soils materials” are those horizons
containing topsoil or other soils leached free of
deleterious salts and capable of sustaining plant growth and
recognized as such by standard authoritiea."”

Section 3. Section 82-4-423, MCA, is amended to read:

"82-4-423. Contracts for reclamation. The bcard is

hereby authorized to enter into contracts with operators in

-4- HB 370
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the name of the state of Montana which will provide for the
reclamation of lands on which opencut mining of bentonites
ctay7--scoriay-phosphate-rocky-sandr-and-grave: minerals has
been or is to be conducted. The board is autherized to sue
and be sued in the name of the state of Montana to enforce
the provisions of any contract, and the board shall bring
such court actions and take such other steps and actions as
may be necessary to enforce the provisions of such
contracts.”

Section 4. Section 82-4-431, MCA, is amended to read:

"8§2-4-431, Contract for reclamation required.
(1) After March 16, 1973, no operater may conduct
opencut-mining operations which will result in the removal
of 10,000 cubic yards or more of product or overburden until
he has entered into a contract with the beard for the
reclamation of the land affected. An coperator conducting a
number of operations, each of which results in the removal
of less than 10,000 cubic yards of product or overburden but
which result in the removal of 10,000 cubic yards or more of
product or overburden in the aggregate, is subject to the

provisions of this part, except as provided in this section.

(2) (A} An EXCEPT AS PHOVIDED IN OR CONDITIONED UNDER

SUBSECTIONS {2)(R) AND (2)(C}, AN operator who holds a

contract for reclamation may operate an opencut mine without

first securing an additional contract or an amendment to the
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existing contract or bond if the mine meets the following

criteria:

{ay(I) the total amount of material and overburden

removed does not exceed 1,000 cubic yards; and

+b¥(II) the operator notifies the department of state

lands prior to beginning such operations and, within 30 days

of notifying the department, submits a completed site

information form, salvages and stockpiles all root-bearing

soil materials, regrades the affected area to 3:1 or flatter

slope and blends the reclaimed area into the adjacent

topography, and during the first appropriate growing season

replaces all topsoil and reseeds or revegetates as required

by the department.

(B) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TOQ

OPERATE AN OPENCUT MINE UNDER SUBSECTION (2){(A) IF, AT THE

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE

OPERATOR HAS A PATTERN OF VIOLATIONS OR 18 IN CURRENT

VIOLATION OF THIS PART QR RULES ADOPTED UNDER THIS PART OR

PROVISIONS OF A CONTRACT FOR RECLAMATION.

(C) THE DEPARTMENT MAY REQUIRE AN ADDITIONAL BOND AS A

CONDITION FOR THE OPERATION OF AN OPENCUT MINE UNDER

SUBSECTION {2)(A}.

(3) Opencut mines described in subsection (2) may not

pe placed in flowing, ephemeral, or intermittent streams, in

the bottom or head of a confined drainage, in an area where
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the operation will intercept ground water or intercept any

slope that is naturally steeper than 3:1, or in any area

where mining would be restricted by other laws."

Secticn 5. Section 82-4-433, MCA, is amended to read:

"82-4-433, Bond. (l) A bond required to be filed in
this part by the operator shall be in such form as the board
prescribes, payable to the state of Montana and conditioned
upon the operator's full compliance with all requirements of
this part and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of
restoration required by this part as determined by the
board. The amount of the bond may not be less than $200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre. Upon such a determination, the bond amount
must be set by the board at the cost of restoring the land.

{2) In lieu of the bond, the operator may deposit with
the board cash and government securities or a bond with
property sureties in an amount eqgual to that of the required
bond on conditions as above prescribed. In the discretion of
the board, surety bond requirements may be fulfilled by the

operator's posting a bond with land and improvements and
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facilities thereon as security, in which event no surety may
be required. The penalty of the bond or amount of cash and
securities shall be increased or reduced from time to time
as provided in this part. The bond or security remains in

effect until the mimed-acreages-have affected land has been

reclaimed as provided under the contract and the reclamation
has been approved and the bond or security has been released
by the board. The bond or security shall c¢over only actual
mined-acreaqges affected land and may be increased or reduced
te cover only such acreages as remain unreclaimed.

(3) If the Y cense of a surety upon a bond filed with
the board pursuar: to this part is suspended or revoked, the
operator, within 30 days after receiving notice thereof from
the board, shall substitute for that surety a good and
sufficient surety licensed to do business in the state. Upcn
failure of the cperator to make substitution of surety, the
board may suspend the contract of the operator to conduct
operations upon the land described in the contract until the
substitution has been made.

{4) The board shall cause the reclamation of any
affected land with respect to which a bond has been
forfeited.

{5) Whenever an operater has completed all of the
requirements wunder the provisions of this part as to any

affected land, he shall notify the board thereof. If the
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becard releases the cperator from further obligation
regarding such affected land, the penalty of the bond shall
be reduced proportionately."”

Section 6. Section 82-4-434, MCA, is amended to read:

"82-4-434, Reclamation plan part of contract --
requirements. The contract shall meet the following
requirenments:

{l1) The operator shall submit a reclamation plan to
the board before commencing any opencut mining and may not
commence mining before the plan receives approval from the
board. The operator may request and receive a meeting with
the board prior to submission of the plan. If the board does
not notify the operator that it has approved or disapproved
a plan within 30 days after the board has received the plan,
the board is considered toc have approved the plan, The
board, however, for sufficient cause, may extend its period
of consideration for an additional 30 days if it notifies
the operator prior to the end of the original 30-day period.
The board shali submit each reclamation plan or amendments
to the reclamation plan to the landowner for his
recommendations and shall consider those recommendations in
deciding whether to approve or disapprove any plan or
amendments. The board may seek technical help from any state
or federal agency. The beard shall submit the plan

jmmediately to the director of the university of Montana
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statewide archaeological survey for evaluation of possible
archaeological or historical values in the area to be mined.
The board may approve a reclamation plan only if the board
has found that the plan provides for the best possible
reclamation procedures available under the circumstances at
the time, so that after mining operations are completed the
affected land will be reclaimed to a productive use. Once
the reclamation plan is accepted in writing by the beard, it
shall become a part of the contract but is subject to annual
review and modification by the board.

{2) The board may not approve any reclamation plan
unless the plan provides:

(a) that the land will be reclaimed for one or more
specified wuses, including but not limited to forest,
pasture, orchard, cropland, residence, recreation, industry,
habitat for wildlife, including food, cover, or water, or
other uses:

(b) that to the extent reasonable and practicable, the
operator will establish vegetative cover commensurate with
the proposed land use;

{c) whenever operations result in a need to prevent
acid drainage or sedimentation on or in adjoining lands or
streams, For the construction of earth dams or other
reasonable devices to control water drainage, provided the

formation of such impoundments or devices will not interfere
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with other landowners' rights or contribute to water
pollution;

(d) that to accomplish practical utilization of soil
materials, such material will be utilized for placement on
affected areas, if required by the reclamation plan after
completion or termimation of that particular phase of the
miniﬁq operations, at a depth sufficieant for plant growth on
slopes of 3:1 or less;

(e} that grading will be c¢ommensurate with the
topography scught and land use designated;

(E) that metal and other waste will be removed or
buried;

(g) that all access, haul, and other support roads
will be located, constructed, and maintained in such a
manner as to control and minimize channeling and other
erosion;

(h) that the operator will submit a progress report
annually to the board;

ti}) that all cperations wiil be conducted so as to
avoid range and forest fires and spontaneous combustion and
that open burning of carbonaceous materials will be in
accordance with suitable practices for fire prevention and
control;

(i) that archaeological and historical values in areas

to be mined will be given appropriate protection;
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(k) that except for rock faces, bench faces, and
excavations used for water impoundments, each surface area
of the mined premises which wijill be disturbed will be
revegetated when its use for extractive purposes is no
longer required:

(1) that seeding and planting will be done in a manner
to achieve a permanent suitable vegetative cover for
wildlife, livestock, and retardation of erosion and that all
seed will be drilled unless otherwise provided in the plan:

(m) that reclamation will be as concurrent with mining
operations as frasible and will be completed within a
specified lengt! of time; and

{n) that surface and ground water will be given

appropriate protection, CONSISTENT WITH STATE LAW, from

potentiat--signifieant deterioration of water qualicty and

quantity that may arise as a result of the operation.

(3) 1If reclamation according to the plan has not Dbeen
completed in the time specified, the board after 30 days'
written notice shall order the operator to cease mining and,
if the operator does not cease, shall institute an action to
enjoln further operation and may sue for damages for breach
of contract, for payment of the performance bond, or for
both.

{4) (a) At any time during the period of reclamation

the operator may for good reason submit to the board a new
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reclamation plan or amendment to the existing plan,
including extensions of time.

{(b) The board may approve the proposed new reclamation
plan or amendments to the existing plan if:

{i) the operator has in good faith carried on
reclamation according to the existing plan and the proposed
new plan or amendments to the existing plan will result in
reclamation 4as or more desirable than the reclamation
proposed under the existing plan; or

(ii) it is highly improbable reclamation will be
successful unless the existing plan is replaced or amended.

(c) When accepted, the proposed new reclamation plan
or the proposed amendments to the existing plan become a
part of the contract.

{5} The operator shall provide a performance bond or
an alternative acceptable to the board in an amount
commensurate with the estimated cost of reclamation, but in
no case may the bond be less than $200 per acre. The
estimated cost of reclamation shall be set forth in the
reclamation plan.

(6) The conktract, reclamation plan, and amendments
accepted by the board shall be a public record and open to
inspection.

{7) The contract shall become effective when signed by

the board and the cperator and shall remain in forece until
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terminated by mutual consent or by the board ypon 6 months'
notice."
Section 7. Section 82-4-441, MCA, is amended to read:
"82-4-441. Penalty -- enforcement. (l) A person who
violates any of the provisions of this part or rules adopted

thereunder or provisions of a contract for reclamation shall

pay & civil penalty of not less than $100 or more than
$1,000 for the viclation and an additional ejvil penalty of
net less than $100 or more than $1,000 for each day during
which a violation continues following the service of notice
of the vioclation, and the person may be enjoined from
continuing such viclation as provided in this section. These
penalties are recoverable in an action brought in the name
of the state of Montana by the attorney general in the
district court having Jjurisdiction of the defendant or by
mutual agreement of the parties involved, in the district
court of the first judicial district. Fenalty money shall be
credited to the general fund.

(2) The attorney general shall, upon the request of
the department, sue for the tecovery of the penalties
provided for in this section and bring an action for a
restraining order or a temporary or permanent injuncticn
against an operator or cther person vielating or threatening
to viclate an order adopted under this part.

(3) The civil penalties provided for in this section
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may be waived for a minor vioclation if it is determined that

the violation does not represent potential harm to public

health, public safety, or the envirconment and does not

impair the administration of this part. The board shall

adopt rules to implement and administer a procedure for

waiver of a penalty under this subsection."

NEW SECTION. Section B. Extension of authority. Any
existing authority of the department of state lands and the
board of land commissioners to make rules on the subject of
the provisions of this act is extended to the provisions of
this act.

-End-
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STATEMENT OF INTENT
HOUSE BILL 370

House Natural Resources Committee

A gstatement of intent is reguired for this bill to
provide gquidelines on rules that must be adopted by the
board of land commissioners under the provisiona of section
7., which amends 82-4-441. Currently, B2-4-441 requires the
imposition of a penalty regardless of the seriousness of a
violation. A waiver of penalty provision would allow the
department of state lands to serve a notice of
noncompliance, informing the operator of viclatlons of the
act or contract, without imposing a fine for minor
violation.

It is anticipated that the rules would set forth these
instances where a violation would not result in a fine.
Under the amendment to B2-4-441, a fine may be waived if the
violation does not represent potential harm to publie
health, public safety, or the environment and does not
impair the administration of the Opencut Mining Act. The
adopted rules will set forth a mechanism through which the
department may exercise its discretion in waiving a penalty.
Also, the rules will get forth, within the guidelines oF the
statute, thecse v}olations that do not warrant the impositicon

of a fine. In establishing these rules, the department shall

@:m Leisiative Councl
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consider:

(1} whether the violation is inadvertent or
unavoidable or results from an emergency situation:

(2} whether the violation will significantly alter or
hinder reclamation or the approved reclaimed use:

(3) whether there has been a history of violations by
the operator;

{4) whether the operator has shown good faith in
rectifying the violation; ang

(5) other pectinent factors relating to the

seriousness of the violation.

THIRD READING
-2 HB-370
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HOUSE BILL NO. 370
INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO THE OPENCUT MINING ACT; AND AMENDING
SECTIONS B82-4-402, B2-4-403, 82-4-423, 82-4-431, 82-4-433,

‘82-4-434, AND 82-4-441, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-402, MCA, is amended to read:
"g2-4-402. Policy. It Lis the policy of this state to

provide for the reclamation and conservation of land

subjected to opencut benteniter--ciayy--seeriay-phesphate
reck;-sandy-or-grave: mineral mining. Therefore, it is the
purpose of this part to prese:ve-nagural resources, to aid
in the protection of wildlife and aquatic resources, to
pafeguard and reclaim through effective means and methods
all agricultural, recreational, home, and industrial asites
subjected to or which may be affected by cpencut bentenites
e}ayy—scoriar—phosphate—roek1—séndr—or-grnvei mineral mining
to protect and perpetuate the taxable value of property, to
protect Scenic, scientific, historic, or other unique areas,

and to promote the health, safety, and general welfare of

@Vﬂ Legistative Council

the people of this state.”
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Section 2. Section 82-4-403, MCA, is amended to read:

“82-4-403. Definitions. When used in this part, unless
a different meaning clearly appears from the context, the
following definitions apply:

{1) "affected land" means the area of land and land

covered by water Lthat is digturbed by opencut mining

operations, including the area from which overburden or
mineral is to be or has been removed and upon which the

overburden is to be or has been deposited, rcads constructed

to gain access to the mineral, areas of processing

facilities on or contiguous to the opencut mine, treatment

and sedimentation ponds, and mineral stockpile areas an or

contigquous to the gpencut mine.

(2) "Board" means the state board of land
commissioners.

{3) "Contract” means a mined land reclamation contract
prepared by the board tc meet the requirements of this part.

(4) "Final cut® means the last pit created in an
opencut-mined area.

¢53--VHighwalit--meansa-chat-side-of-the-pit-~adjacent-to
unmined-land-

t6¥({5]) "Landowner” means the owner of land directly e
tndirectty affected by an opencut-mining operation,

6) "Minerals" means bentonite, clay, scoria
b ‘

phosphate rock, sand, or gravel.

-2~ HB 3170
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(7} “Opencut mining" means the mining of benteniter
eiayy-secoriay-phosphate-rock;-sandy-or-gravet minerals by:

igl removing the overburden lying upon natural
deposits ihereof and mining directly from the natural
deposits thereby exposed;

{b) mining directly from natural deposits of such

ﬁinerals;r—in:iﬁding—the—remove}—eé or

[(c) removing overburden for the purpose of determining
the location, gquality, or guantity of any natural deposit of
bentoniter-ciayr-scoriny-phosphate-——recky--sands--or--gravel
minerals.

(8) "Operator"” means a person engaged in and or
controlling an opencut-mining operation.

(9) 'Overburden" means all of the earth and other
materials which 1lie above a natural deposit of bentenites
ciayr-scoriay-phosphate—-rocky--sandy--or--gravel minerals.
"Spoil" is the overburden disturbed from its natural state
in the process of opéncut mining.

(10) "Person" means a natural person or a firm,
assoclation, partnership, cooperative, or corporation or any
dcﬁn:t-ent. agency, Or instrumentality of the state or any
governmental subdivision or any other eniity whatevef.

(11) "Processing facilities™ means all crushers,

screens, and asphalt or concrete plants.

+333(12) "Progress report"™ means a report showing the
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land which the operator has affected by opencut mining
during the year. The report shall show the number of acres
of affected land and all reclamation accomplished.

++23(13) "Public notice"” means notice given by
publication in a newspaper in the general area where the
affectéd land is located. The notice shall be given once a
week for 3 successive ueeks.

fiafl;ﬁl."neclamation“ means the reconditioning of the
area of land affected by opencut-mining operations to make
the area suitable for productive use, including but not
limited to forestry, agricuiture, grazing, wildtife,
recreation, or residential and industrial sites.

t144{15) "Reclamation plan" means the description of
current land use, topographical data, water data, soils
data, 1leased areas, intended mine areas, and an explanation
of proposed reclamation of the land with appropriate maps.

t157(16) “"Refuse" means all waste material directly
connected with the opencut-mining operations.

t364(17) "Seoils materials”® are those horizons
containing topsoil or other s0ils leached free of
deleteflous salts and capable of sustaining plant growth and
recognized as such by standardrautho:ities."

Section 3. Section 82-4-423, MCA, is amended to read:

"82-4-423, Contracts for reclamation. The board is

hereby authorized to enter into contracts with operators in
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the name of the state of Montana which will provide far tha
reclamation of lands on which opencut mining of bentonitey

etayr--seoriar-phosphate-roeckr-sands-and-gravel minerals has

been or is to be conducted. The board is authorized to sue
and be sued in the name of the state of Montana to enforce
the provisions of any contract, and the board shail bring
such court actions and take such other steps and actions as
may be necessary to enforce the provisions of such
contracts."

Section 4. Section 82-4-431, MCA, is amended to read:

"82-4-431. Contract for reclamation required.
(1) After March 16, 1873, no operator may conduct
opencut-mining operations which will result in the removal
of 10,000 cubic yards or more of product or overburden until
he has entered intc a contract with the board for the
reclamation of the land affected. An operator conducting a
number of operaticns, each of which results in the removal
of less than 10,000 cubic vards of product or overburden but
which result in the removal of 10,000 cubic yards or more of

product or overburden in the aggregate, is saubject to the

provisions of this part, except as provided in this section.

(2) (A} An EXCEPT AS PROVIDED [N OR CONDITIONED UNDER

SUBSECTIONS (2)(B}) AMD (2)(C}, AN operator who holds a

contract for reclamation may operate an copencut mine without

first securing an additional contract or an amendment to the
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existing contract or bond if the mine meets the following

criteria:

{ta}{I) the total amount of material and overburden

removed does not exceed 1,000 cubic yards; and

£b¥(11) the operator notifies the department of state

lands prior to beginning such operations and, within 30 days

of notifying the department, submits a completed site

information form, salvages and stockpiles all root—-bearing

soil materials, regrades the affected area to 3:1 or flatter

slope and blends the reclaimed area into the adjacent

topoqgraphy, and during the first appropriate growing season

replaces all topsoil and reseeds or reveqetates as required

by the department.

(B) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TO

OPERATE AN OPENCUT MINE UNDER SUBSECTION (2)(A) IF, AT THE

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE

OPERATOR HAS A PATTERN OF VIOLATIONS OR IS IN CURRENT

VIOLATION OF THIS PART OR RULES ADOPTED UNDER THIS PART OR

PROVISIONS OF A CONTRACT FOR RECLAMATION.

(C) THE DEPARTMENT MAY REQUIRE AN ADDITIONAL BOND AS A

CONDITION FOR THE OPERATION OF AN OPENCUT MINE UNDER

SUBSECTION (2){A).

{3) Opencut mines described in subsection (2) may not

be placed in flowing, ephemeral, or intermittent streams, in

the bottom or head of a confined drainage, in an area where
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the operation will intercept ground water or intercept any

slope that is naturally steeper than 3:1, or in any area

where mining would be restricted by other laws."

Section 5. Section 82-4-433, MCA, is amended to read:

"82-4-433. Bond. (1) A bond required to be filed in
this part by the operator shall be in such form as the bcard
prescribes, payable to the state of Montana and conditioned
upon the operator's full compliance with all reguirements of
this part and all rules of the board. The bond shall be
signed by the landowner or operator, as appropriate, as
principal, and by a gocod and sufficient corporate surety
licensed to do business in the state of Montana, as surety.
The bond shall be in an amount not to exceed the costs of
restoration required by this part as determined by the
board. The amount cf the bond may not be less than $200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
$1,000 per acre. Upon such a determination, the bond amount
must be set by the board at the cost of reatoring the land.

(2) 1In liea of the bond, the operator may deposit with
the board cash and government securities or a bond with
property sureties in an amount equal to that of the required
bond on conditions as above prescribed. In the discretion of
the board, surety bond requirements may be fulfilled by the

operator's posting a bond with land and improvements and
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facilitles thereon as security, in which event no surety may
be required. The penalty of the bond or amount of cash and
éecurities shall be increased or reduced from time to time
as provided in this part. The bond or security remains in

effect until the mined-acrenges-have affected land has been

reclaimed as provided under the contract and the reclamation
has been approved and the bond or security has been released
by the board. The bond or security shall cover only actual
mined-aerenges affected land and may be increased or reduced
to cover only such acreages as remain unreclaimed.

(3} If the license of a surety upon a bond filed with
the board pursuant to this part is suspended or revoked, the
operator, within 30 days after receiving notice thereof from
the board, shalil substitute £for that surety a good and
sufficient surety licensed to do business in the state. Upon
failure of the operator to make subatitution of surety, the
board may suspend the contract of the operator to conduct
operations upon the land described in the contract until the
gubstitution has been made.

(4) The board shall cause the reclamation of any
affected land with reppect to which a bond has been
forfeited. .

(5) Whenever an operator has completed alil of the
requirements under the provisions of this part as to any

affected land, he shall notify the board therecf. If the
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board releases the operator from further obligation
regarding such affected land, the penalty of the bond shall
be reduced propeortionately."

Section 6. Section 82-4-434, MCA, is amended teo read:

"82-4-434. Reclamaticon plan part of contract -
requirements. The contract shall meet the following
reguirements:

{1) The operater shall submit a reclamation plan to
the board before commencing any opencut mining and may not
commence mining before the plan receives approval from the
board. The operator may request and receive a meeting with
the board prior to submission of the plan. If the board does
not notify the operator that it has approved or disapproved
a plan within 30 days after the board has received the plan,
the board is considered to have approved the plan. The
board, however, for sufficient cause, may extend its period
of consideration for an additional 30 days if it notifies
the operator pricr to the end of the original 30-day pericd.
The board shall submit each reclamation plan or amendments
to the reclamation plan to the landowner for his
recommendations and shall consider those recommendations in
deciding whether to approve or disapprove any plan or
amendments. The board may seek technical help from any state
or federal agency. The board shall submit the plan

immediately to the director of the university of Montana
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statewide archaeological survey for evaluation of possible
archaeological or histerical values in the area to be mined.
The board may approve a reclamation plan only if the board
has found that the plan provides for the bhest possible
reclamation procedures available under the circumstances at
the time, so that after mining operations are completed the
affected land will be reclaimed to a prodhctive use. Once
the reclamation plan is accepted in writing by the beoard, it
shall become a part of the contract but is subject tc annual
review and modification by the board.

{2) The board may not approve any reclamation plan
unless the plan provides:

{a) that the 1land will be reclaimed for one or more
apecified uses, including but not limited to forest,
pasture, orchard, creopland, residence, recreation, industry,
habitat €£for wildlife, including food, cover, or water, or
other uses;

{b) that to the extent reasonable and practicable, the
operator will establish vegetative cover commensurate with
the proposed land use;

{c) whenever operations result in a need to prevent
acid drainage or sedimentation on or in adjoining lands or
streams, for the construction of earth dams or other
reasonable devices to control water drainage, provided the

formation of such impoundments or devices will not interfere
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with other landowners' rights or contribute to water
pollution;

(d) that to accomplish practical utilization of soil
materials, such material will be utilized for placement on
atfected areas, if required by the reclamation plan after
completion or termination of that particular phase of the
miniﬁg operations, at a depth sufficient for plant growth on
slopes of 3:1 or less;

{e) that grading will be commensurate with the
topegraphy sought and land use designated;

(F) that metal and other waste will be removed or
buried:

(g) that all access, haul, and other support rocads
will be located, constructed, and maintained in such a
manner as to control and minimize channeling and other
erosion;

(b} that the operator will submit a progress report
annually to the board;

(i) that all operations will be conducted so as to
avoid range and forest fires and spontaneous combustion and
that open burning of carbonacecus materials will be in
accordance with suitable practices for fire prevention and
control;

[J) that archaeological and historical values in areas

to be mined will be given appropriate protection;
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{k) that except for rock faces, bench faces, and
excavations used for water impoundments, each surface area
of the mined premises which will be disturbed will be
revegetated when its use for extractive purposes is no
longer required;

(1) that seeding and planting will be done in a manner
tc achieve a permanent suitable wvegetative cover for
wildlife, livestock, and retardation of ercsion and that all
gseed will be drilled unless otherwise provided in the plan:;

(m) that reclamation will be as concurrent with mining
operations as feasible and will be completed within a
specified length of time; angd

{n} that surface and ground water will be given

appropriate protection, CONSISTENT WITH STATE LAW, from

potentiat--siqaifieant deterioration of water quality and

guanktity that may arise as a result of the operation.

{3) If reclamation according to the plan has not been
completed in the time specified, the board after 30 days'
written noticelshall order the operator to cease mining and,
if the operator does not cease, shall institute an action to
enjoin further operation and may sue for damages for breach
of contract, for payment of the performance hond, or for
both.

(4) (a) At any time during the period of reclamation

the operator may for good reason gubmit to the board a new
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reclamation plan or amendment to the existing plan,
including extensions of time.

{b) The board may approve the proposed new reclamation
plan or amendments to the existing plan if:

(i) the operator has in good faith carried on
reclamation according to the existing plan and the proposed
new plan or amendments to the existing plan will result in
reclamation as or more desirable tharn the reclamation
proposed under the existing plan; or

(ii) it is highly improbable reclamation will be
successful unless the existing plan is replaced or amended.

(c) When accepted, the proposed new reclamation plan
or the proposed amendments to the existing plan become a
part of the contract.

{5) .The operator shall provide a performance bond or
an alternative acceptable to the board in an amournt
commensurate with the estimated cost of reclamation, but in
no case may the bond be less than $200 per acre. The

estimated crcost of reclamation shall be set forth in the

" reclamation plan.

(6) The contract, reclamation plan, and amendments
accepted by the board shall be a public record and open to
inspection.

(7) The contract shall become effective when signed by

the board and the operator and shall remain in force until
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terminated by mutual consent or by the bcard upon 6 months'
notice,"
Section 7. Section 82-4-441, MCA, is amended to read:
"82-4-441. Penalty -- enforcement. (1) A person who
violates any of the provisions of this part or rules adopted

thereunder or provisions of a contract for reclamation shall

pay a civil penalty of not less than $100 or more than
$1,000 for the violation and an additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a violation centinues following the service of notice
of the violation, and the person may be enjoined from
continuing such violation as provided in this section. These
penalties are recoverable in an action brought in the name
of the state of Montana by the attorney general in the
distriet court having jurisdiction of the defendant or by
mutual agreement of the parties involved, in the district
court of the first judicial district. Penalty money shall be
credited to the general fund.

(2) The attorney general shatl, upon the request of
the department, sue for the recovery of the penalties
provided for in this section and bring an action for a
restraining order or a temporary or permanent injunction
against an operator or other person vielating or threatening
to violate an order adopted under this part.

{3) The civil penalties provided for in this section

-14- HB 370
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may be waived for a minor viclation if it is determined that

the violation does npt represent potential harm to public

health, public safety, or the environment and does not

impair the administration of this part, The board shall

adopt rules to implement and administer a procedure for

waiver of a penalty under this subsection.”

NEW SECTION. Section 8. Extension of authority. Any
existing authority of the department of state lands and the
board of land commissioners to make rules on the subject of
the provisions of this act is extended to the provisions of

this act.

-End-
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STATEMENT OF INTENT
HOUSE BILL 370

House Natural Resources Committee

A statement of intent is required for this bill to
provide guidelines on rules that must be adopted by the
board of land commissioners under the provisions of section
7. which amends 82-4-441. Currently, 87-4-44]1 requires the
imposition of a penalty regardless of the seriousness of a
violation. A waiver of penalty provision would allow the
department of state lands to serve a notice of
noncompllance, informing the operator of violations of the
act or contract, without imposing a fine for minor
violation.

It i3 anticipated that the rules would set forth thosae
instances where a violation would not result in a fine.
Under the amendment to 82-4-441, a fine may be waived if the
violation dces not represent potential harm to public
health, public safety, or the environment and does not
impair the administration of the Opencut Mining Act. The
adopted rules will set forth a mechanism through which the
department may exercise its discretion in waiving a penalty.
Also, the rules will set forth, within the guidelines of the
statute, those violations that do not warrant the impesition

of a fine. In establishing these rules, the department shall
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consider:

{1) whether the violaticn is inadvertent
unavoidable or results from an emergency situation:

(2) whether the viclation will significantly alter
hinder reclamation or the approved reclaimed use;

{3) whether there has been a hiatery of violations
the operator;

(4) whether the operator has shown good faith
rectifying the violation; and

{5) other

pertinent factors

seriousness of the viclation.

REFERENCE BILL
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HOUSE BILL NO. 370
INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TG THE OPENCUT MINING ACT; AND AMENDING
SECTIONS B82-4-402, 82-4-4031, B82-4-423, B82-4-431, 82-4-433,

82-4-434, AND 82-4-441, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 82-4-402, MCA, is amended to read:
“$2-4-402. Policy. It is the policy of this state to

provide for the reclamation and conservation of iand

subjected to opencut bentenitey—-eltayr--secortar-phosphate
rocky-sand;-or-grave: mineral mining. Therefore, it is the
purpose of this part to preserve natural resources, to aid
in the protection of wildlife and aquatic resources, to
safeguard and reclaim through effective means and methods
all agricultural, recreational, home, and industrial sites
subjected to or which may be affected by opencut bentonitey
elayr-seortar-phosphate-rocky-sandy-or-qrave: mineral mining
to protect and perpétuate the taxable value of property, to
protect scenic, scientific, historic, or other unigue areas,

and to promote the health, safety, and general welfare of

ll}%&!ﬁ.hﬂﬂmntﬂnﬂ

the people of this state.”
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Section 2. Section 82-4-403, MCA, is amended to read:

"82-4-403. Definitions. When used in this part, unless
a different meaning clearly appears from the context, the
following definitions apply:

(1) "Affected land" means the area of 1iand and land

covered by water that is disturbed by opencut mining

oparations, including the area from which overburden or

mineral is to be or bhas been removed and upon which the

overburden is to be or has been deposited, roads conatructed

to gain access to the mineral, areas of precessing

facilities on or contiguous to the opencut mine, treatment

and sedimentation ponds, and mineral stockpile areas on or

contiguous to the opencut mine,

(2) “"Board"” means the state board of land
commissioners.

(3) "Contract” means a mined land reclamation contract
prepared by the board to meet the requirementa of this part.

{4) "Final cut"” means the 1last pit created in an
opencut-mined area.

+53--CHighwalid--means-that-nide-of-che-pit-adjacent-to
unmined-iland~

¢63(5) "Landowner™ means the owner of land directly er
tndirectly affected by an opencut-mining operation.

(6) "Minerals" means bentonite, clay, scoria,

phosphate rock, sand, or gravel,
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{7} "Opencut mining” means the mining of bentenitey

ctayr-seoriay-phesphate-rocky-sandy-or-gravel minerals by:

{a} removing the overburden lying upon natural
deposits thereof and mining directly from the natural
deposits thereby exposed;

{(b) mining directly from natural deposits of such

minerals;r-¢netuding-the-removat-of or

{c) removing overburden for the purpose of determining
the location, quality, or quantity of any natural deposit of
bentoniter-clayy-sesriay-phosphate--rockyr--sandy;-—or—-graved

minerals.

{8) “Operator” means a person engaged in and or

controlling an opencut-mining operation.

{9) "Overburden” means all of the earth and other
materials which 1lie above a natural deposit of benteniter
ctayy-scoriay-phesphate—-roecky-—sandy--or--gravel minerals.
“Spoil® is the overburden disturbed from its natural state
in the process of cpencut mining.

{10) "Person™ means a natural person or a firm,
association, partnership, cooperative, or corporation or any
department, agency, or instrumentality of the state or any
governmental subdivision or any other entity whatever,

§{11) "Processing facilities" means all cxushers,

screens, and asphalt or concrete plants.

¢33¥(12) “Progress report"™ means a report showing the
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land which the operator has affected by opencut mining
during the year. The report shall show the number of acres
of affected land and all reclamation accomplished.

+123(13) "Public notice" means notice glven by
publication in a newspaper in the general area where the
affected land is located. The notice shall be given once a
week for 1 auccessive weeks,

t131{14) "Reclamation” means the reconditioning of the
area of land affected by opencutimining operations to make
the area suitable for productive use, including but not
limited to Fforestry, agriculture, grazing, wildlife,
recreation, or residential and industrial sites.

t34}2(15) "Reclamation plan” means the description of
current land use, topographical data, water data, soclls
data, 1leased areas, intended mine areas, and an explanation
of proposed reclamation of the land with appropriate maps.

t153(16) "Refuse"” means all waste material directly
connected with the opencut-mining operations.

t¥69(17) "Soils materlalas” are those horizona
containing topsoil or other soils leached free of
deleteriocus salts and capable of sustaining plant growth and
tecognized as such by atandard authorities."

Section 1. Section 82-4-423, MCA, is amended to read:

"82-4-423. Contracts for reclamation. The board is

hereby authorized toc enter into contracts with operators in

-4~ HB 370
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the pame Of the state of Montana which will provide for the
recilamation of lands on which opencut mining of bentonteery
ciayy--sceriar-phosphate-rockry-sandy-and-gravel minerals has
been or is to be conducted. The board is authorized to sue
and be sued in the name of the state of Montana to enforce
the provisions of any contract, and the bocard shall bring
such court actions and take such other steps and actions as
may be necessary to enforce the provisions of such
contracts."”

Section 4. Section 82-4-431, MCA, is amended to read:

"82-4-431. Contract for reclamation required.
{1] AEter March 16, 1973, no operator may conduct
opencut-mining operations which will result in the removal
of 10,000 cubic yards or more of product or overburden until
he has entered into a contract with the board for the
reclamation of the land affected. An operator conducting a
number of operations, each of which results in the removal
of less than 10,000 cubic yards of preoduct or overburden but

which result in the removal of 10,000 cubic yards or more of

ptoduct or overburden in the aggregate, is subject to the

provisions of this part, except as provided in this section.

(2) (A) An EXCEPT AS PROVIDED IN OR CONDITIONED UNDER

SUBSECTIONS (2)(B) AND ({2){C), AN operator who holda a

contract for reclamation may operate an opencut mine without

first securing an additional contract or an amendment to the

-9 HB 370
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existing contract or bond if the mine meets the following

criterias

ta3{1) the total amount of material ard overburden

removed does not exceed 1,000 cubic yards; and

£b¥(I1) the operator notifies the department of atate

lands prior to beginning such operations and, within 30 days

of notifying the department, submits a completed site

information form, salvages and stockpiles all root-bearing

apil materials, reqrades the affected area to J:1 or flatter

siope and blends the reclaimed area into the adjacent

topoqraphy, and during the first appropriate growing season

replaces all topscil and reseeds or revegetates as required

by the department.

{B) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TO

OPERATE AN QPENCUT MINE UNDER SUBSECTION (2){A) 1F, AT THE

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE

OPERATOR HAS A PATTERN OF VIOLATIONS OR IS IN CURRENT

VIOLATION OF THIS PART OR RULES ADOPTED UINDER THIS PART OR

PROVISIONS OF A CONTRACT FOR RECLAMATION.

{C) THE DEPARTMENT NAY REQUIRE AN ADDITIONAL BOND AS A

CONDITION FOR THE OPEBRATION OF AN OPENCUT MINE UNDER

SUBSECTION {2](A}.

{3) Opencut mines described in subsecticn (2) may not

be placed in flowing, ephemeral, or intermittent streams, in

the bottom or head of a confined drainage, in an area where
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the operation will intercept ground water or intercept any

slope that is naturally steeper than 3:1, or in any area

where mining would be restricted by other laws.”

Section 5. Section 82-4-433, MCA, is amended to read:

"82-4-433. Bond. (1) A bond required to be Filed in
this part by the operator shall be in such form as the board
prescribes, pavable to the state of Montana and conditioned
upon the operator's full compliance with all requirements of
this part and all rules o¢f the board. The bond shall be
signed by the landowner or operatcr, as appropriate, as
principal, and by a good and sufficient corporate surety
licensed to do bugsiness in the state of Montana, as surety.
The bond shall be in an amount not to exceed the coats of
restoration required by this part as determined by the
board. The amount of the bond may not be less than §$200 or
more than $1,000 per acre unless the department determines,
in writing, that the cost of restoration of the land exceeds
81,000 per acre. Upon such a determination, the bond amcunt
must be set by the board at the cost of reatoring the land.

{2} 1In lieu of the bond, the operatcor may deposit with
tha board cash and government securities or a bond with
property sureties in an amount equal tc that of the required
bond on conditions as above prescribed. In the discretion of
the board, surety bond requirements may be fulfilled by the

operator's posting a bond with land and improvements and
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facilities therecn as security, in which event no surety may
be required. The penalty of the bond or amcunt of cash and
securities shall be increased or reduced from time to time
as provided in this part. The bond or security remains in

effect until the mined-ncreages-have affected land has been

reclaimed as provided under the contract and the reclamation
has been approved and the bond or security has been released
by the board. The bond or security shall cover only actual
mined-acreages affected land and may be increased or reduced
to cover only such acreages as remain unreclaimed.

(3) If the license of a surety upon a bond filed with
the board pursuant to this part is suspended or revoked, the
operator, within 30 days after receiving notice thereof from
the board, shall substitute for that surety a good and
sufficient surety licensed to do business in the atate. Upon
failure of the operator to make substitution of surety, the
board may suspend the contract of the aperator to conduct
operations upon the land described in the contract until the
substitution has been made,

{(4) The board shall cause the reclamation of any
affected land with respect to which a boad has been
forfeited.

(5) whenever an operator has completed all of the
requirements under the wprovisions of this part as to any

affected land, he shall notify the board thereof. If the
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board releases the operator from Ffurther obligation
regarding such affected land, the penalty of the bond shall
be reduced proportionately.”

Section 6. Section B82-4-434, MCA, is amended to read:

"82-4-434, Reclamation plan part of contract -
requiremants. The contract ahall meet the following
requirements:

{1) The operator shall submit a reclamation plan to
the board before commencing any opencut mining and may not
commence mining before the plan receives approval from the
board. The operator may request and receive a meeting with
the board prior to submission of the plan. If the board does
not notify the operator that it has approved or disapproved
a plan within 30 days after the board has received the plan,
the board im considered to have approved the plan. The
board, however, for sufficient cause, may sxtend its period
of consideration for an additional 30 days if it notifies
the operator prior to the end of the original 30-day period.
The board shall submit each reclamation plan or amendmenta
to the reclamation plan to the landowner for his
recommendations and shall conslider those recommendations in
deciding whether to approve or disapprove any plan or
amendments. The board may seek technical help from any gtate
or federal agency. The board shall submit the plan

immediately to the director of the university of Montana
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statewide archaeclogical survey for evaluation of posalble
archaeological or historical values in the area to be mined.
The board may approve a reclamation plan only if the board
has found that the plan provides for the best possible
reclamation procedures avallable under the circumstances at
the time, s0 that after mining operaticns are completed the
affected land will be reclaimed to a productive use. Once
the reclamation plan is accepted in writing by the board, it
shall become a part of the contract but is subject to annual
review and modification by the board.

{2) The board may not approve any reclamation plan
unless the plan provides:

(a) that the 1land will be reclaimed for one or mcre
specified uses, including but not limited to forest,
pasture, orchard, cropland, cesidence, recreaticn, industry,
habitat for wildlife, including food, cover, or water, or
other uses;

{b} that to the extent reasonable and practicable, the
operator will establish vegetative cover commensurate with
the proposed land use;

{c) whenever operations result in a need to prevent
acid drainage or sedimentation on or in adjoining landa or
streams, for the construction of earth dams or other
reasonable devices to control water drainage, provided the

formation of such impoundments or devices will not interfere

-1D0- HB 370



N b W N

1¢
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0370/02

with other landowners' rights or contribute to water
pollution;

{d) that te accomplish practical utilization of =moil
materials, such material will bes utilized for placement on
affected areag, if required by the reclamation plan after
completion or termination of that particular phase of the
miniﬁg operations, at a depth sufficient for plant growth on
slopes of 3:1 or less;

{e) that grading will be commensurate with the
topography sought and land use designated:

(£} that metal and other waste will be removed or
buried;

(g) that all access, haul, and other support roads
will be located, constructed, and maintained in such a
manner as to control and minimize channeling and other
erosion;

(h) that the operator will submit a progresas report
annually to the board;

{i) that all operations will be conducted so as to
avofid range and forest fires and spontaneoua combustion and
that open burning of carbonaceous materials will be in
accordance with guitable practices for fire prevention and
control;

{j) that archaeclcgical and historical values in areas

to be mined will be given appropriate protection;
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{k) that except for rock faces, bench faces, and
excavations used for water impoundments, each surface area
of the mined premises which will be disturbed will be
revegetated when its use for extractive purposes is no
longer required:

{1) that gseeding and planting will be done in a manner
to achieve a permanent suitable vegetative cover for
wildlife, livestock, and retardation of erosion and that all
seed will be drilled unless otherwise provided in the plan:

{m) that reclamation will be as concurrent with mining
operations as feasible and will be completed within a
specified length of time; and

(n) that surface and ground water will be given

appropriate protection, CONSISTENT WITH STATE LAW, from

petential--significant deterioration of water quality and

quantity that may arise as a result of the operation.

(3) If reclamation according to the plan has not been
completed in the time specified, the board after 30 days®
written notice shall order the operator to cease mining and,
if the operator does not cease, shall institate an action to
enjoin further operation and may sue for damages for breach
of contract, for payment of the performance bond, or for
both.

{4) {a) At any time during the period of reclamation

the operator may for good reason submit to the board a new
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reclamation plan or amendment to the existing plan,
including extensiona of time.

(b} The board may approve the proposed new reclamation
plan or amendments to the existing plan if:

(i} the operator has in good Efaith carried on
reclamation according to the existing plan and the proposed
new plan or amendments to the existing plan will result in
reclamation as or more desirablie than the reclamation
proposed under the existing plan; or

(iiy it is highly improbable reclamation will be
successful unless the existing plan is replaced or amended.

{c) When accepted, the proposed new reclamation plan
or the proposed amendments toc the existing plan become a
part of the contract.

{5) The operator shall provide a performance bond or
an Aalternative acceptable to the board in an amount
commensurate with the estimated cost of reclamation, but in
no case may the bond be less than $200 per acre. The
estimated cost of reclamation shall be set forth in the
reclamation plan.

(6) The contract, reclamation plan, and amendments
accepted by the board shall be a public receord and open to
inspection.

{7) The contract shall become effective when signed by

the board and the operator and shall remain in force until
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terminated by mutual consent or by the board upon 6 months'®
notice.”
Section 7. Section 82-4-441, MCA, is amended to read:
"82-4-441. Penalty -- enforcement. (1) A person who
violatea any of the provisions of this part or rules adopted

thereunder or provisions of a contract for reclamation shall

pay a c¢ivil penalty of not less than $100 or more than
$1,000 for the vicolation and aon® additional civil penalty of
not less than $100 or more than $1,000 for each day during
which a violation continues following the service of notice
of the violation, and the person may be enjoined from
continuing such violation as provided in this section. These
penalties are recoverable in an action brought in the name
of the state of Montana by the attorney general in the
district court having jurisdiction of the defendant or by
mutual agreement of the parties involved, in the district
court of the flrst judicial district. Penalty money ashail be
credited to the general Fund.

{2) The attorney general shall, upon the reguest of
the department, sue for the recovery of the penalties
provided for in this section and bring an action for a
restraining order or a temporary or pecmanent injunction
against an operator or other person violating or threatening
to violate an order adopted under this part.

{3) The civil penalties provided for in this section
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may be waived for a minor violation if it is determined that

the violation does not represent potential harm to public

health, public safety, or the environment and does not

impair the administration of this part. The board shall

adopt _rules to implement and administer a procedure for

waiver of a penalty under this subsection."

NEW SECTION. Section 8. Extension of authority. Any
existing authority of the department of state lands and the
board of land commissicners to make rules on the subject of
the provisions of this act is extended to the provisions of
this act.

-End-
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