
HOUSE BILL NO. 370 
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IN THE HOUSE 
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/ltfV.Se_ BILL NO. _3H_ 

INTRODUCED B'i( £, ),..-)' '--z\.('\h•-·~.!'-\ / f ............ 
BY REQUEST OF THE DEPARTMENT 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE OPENCUT MINING ACT; AND AMENDING 

SECTIONS 82-4-402, 82-4-403, 82-4-423, 82-4-431, 82-4-433, 

82-4-434, AND 82-4-441, MCA. •• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-402, MCA, is amended to read: 

"82-4-402. Policy. It is the policy of this state to 

provide for the reclamation and conservation of land 

subjected to opencut ~~n~e~~~~,--ei8y 7 --~cor~a,-pho~phate 

roc~,-~and,-or-gr~~ei mineral mining. Therefore, it is the 

purpose of this part to preserve natural resources, to aid 

in the protection of wildlife and aquatic resources, to 

safeguard and reclaim through effective means and methods 

all agricultural, recreational, home, and industrial sites 

subjected to or which may be affected by opencut ~en~en±~e7 

ei8yr-~eorta,-phospkat~-roekr-~8n0r-or-gravei mineral mining 

to protect and perpetuate the taxable value of property, to 

protect scenic, scientific, historic, or other unique areas, 

and to promote the health, safety, and general welfare of 

the people of this state." 
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Section 2. Section 82-4-403, MCA, is amended to read: 

"82-4-403. Definitions. When used in this part, unless 

a different meaning clearly appears from the context, the 

following definitions apply: 

( 1) "Affected land" means the area of land and land 

covered by water that is disturbed by opencut mining 

operations, including the area from which overburden or 

mineral is to be or has been removed and upon which the 

overburden is to be or has been deposited, roads constructed 

to gain access to the mineral, areas of processing 

facilities on or contiguous to the apencut mine, treatment 

and sedimentation ponds 1 and mineral stockpile areas on or 

contiguous to the opencut mine. 

( 2) ''Board" means the state board of land 

commissiOners. 

(3) ''Contract'' means a mined land reclamation contract 

prepared by the board to meet the requirements of this part. 

(4) "Final cut'' means the last pit created in an 

opencut-mined area. 

t5t--uH~~~wa%lu--means-that-~~de-o~-~he-p~t-a~jaeen~-~o 

tti"U'ft~ne~-%an~. 

t6till "Landowner" means the owner of land directly or 

~r"'O~~ee~iy affected by an opencut-mining operation. 

I 6 l "Minerals" means bentonite, clay, scor1a, 

phosphate rock, sand, or gravel. 

-2- INTRODUCED BILL 
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( 7) 1'0pencut mining" means the mining of b~l"ltord·t-~; 

e%ay,-~eoria,-pne8phat~-roek,-~and,-o~-9ra~er ~-0erals by~ 

~ removing the overburden lying upon natural 

deposits thereof and mining directly from the natural 

deposits thereby exposedL 

(b) mining dire_ctly from natural depo:;;its of such 

minerals;;-~ne±udin;-tne-remo~a%-of or 

(c) removing overburden for the purpose of determining 

the location, quality, or quantity of any natural deposit of 

bententte,-e%ay,-~eor±a7 -~fio~ph8te--~oe~,--sand 7 --or--9ra~e~ 

minerals. 

(8) ''Operator'' means a person engaged in and or 

controlling an opencut-mining operation. 

(9) ''Overburden•• means all of :he earth and other 

materials which lie above a natural deposit of be~to"~ter 

e~~y,-5eor±ar-ph~sphate--roekr--5snd 0 --or--9rave% minerals. 

11 Spoil" is the overburden disturbed from its natural state 

in the process of opencut mining. 

(10) ''Person" means a natural person or a firm, 

association, partnership, cooperative, or corporation or any 

department, agency, or instrumentality of the state or any 

governmental subdivision or any other entity whatever. 

(11) ''Processing facilities'' ·-~ns all crushers, 

screens, and asphalt or concrete plants. 

tr~t~ "Progress report" means a report showing the 

-3-

3 

4 

5 

6 

7 

8 

9 

10 

11 

rz 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1239/01 

land which the operator has affected by opencut mining 

during the year. The report shall show the number of acres 

of affected land and all reclamation accomplished. 

fl:i!t.11:.11 11 Public notice" means notice given by 

publication in a newspaper in the general area whe~e the 

affected land is located. The notice shall be given once a 

week for 3 successive weeks4 

tr3t~ "Reclamation" means the reconditioning of the 

area of land af_ected by opencut-mining operations to make 

the area suitable for productive use, including but not 

limited to forestry, agriculture, graz1ng, wildlife, 

recreation, or residential and industrial sites4 

tr4t _1___!2.1 •• Reclamation plan" means the description of 

current land use, topographical data, water data, soils 

data, leased areas, intended mine areas, and an explanation 

of proposed reclamation of the land ·oV"ith appropriate maps. 

ti5t.L!.§J_ "Refuse" means all waste material directly 

connected with the opencut-mining operations. 

ti6t1..U.l "Soils materials" are those horizons 

containing topsoil or other soils leached free of 

deleterious salts and capable of sustaining plant growth and 

recognized as such by standard authorities." 

Section 3. Section 82-4-423, MCA, is amended to read: 

''82-4-423. Contracts for reclamation. The board is 

hereby authorized to enter into contracts with operators in 

-4-
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the name of the state of Montana which will provide for the 

reclamation of lands on which opencut mining of be~~enie~, 

e~ay,--see~ia,-phosphaee-ree~,-eanO,-end-~rave± minerals has 

been or is to be conducted. The board is authorized to sue 

and be sued in the name of the state of Montana to enforce 

the provisions of any contract, and the board shall bring 

such court actions and take such other steps and actions as 

may be necessary to enforce the provisions of such 

contracts.'' 

Section 4. 

11 62-4-431. 

Section 82-4-431, MCA, is amended to read: 

Contract for reclamation required. 

ill After March 16, 1973, no operator may conduct 

opencut-mining operations which will result in the removal 

of 10,000 cubic yards or more of product or overburden until 

he has entered into a contract with the board for the 

reclamation of the land affected. An operator conducting a 

number of operations, each of which results in the removal 

of less than 10,000 cubic yards of product or overburden but 

which result in the removal of 10,000 cubic yards or more of 

product or overburden in the aggregate, is subject to ~he 

provisions of this part, except as provided in this s~ction. 

(~_) An operator who holds a contract for reclamation 

may operate an opencut mine without first securing an 

additional contr~-ct or an amendment ::o the existing contrac!:_ 

or bond if the mine_ meets the following _c~teria: 
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(a) the total amount of material and overburden 

removed does not e~ceed 1,000 cubic yards; and 

(b) the operator notifies the department of state 

lands prior to beginning such operations and, within 30 days 

of notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and dur~ the first appropriate grcwing season 

replaces all topsoil and resee~s or revegetates as required 

by the department. 

(3) Opencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, O! intermittent streams, in 

the bottom_or head of a confined drainage, in an area where 

the operation will interc~pt ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws.'' 

Section 5. 

"82-4-433. 

Section 82-4-433, MCA, is amended to read: 

Bond. (1) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 

this part and all rules of the board. The bund shall be 

signed by the landown~r 

principal, and by a 

(.)~ opc~rator, as appropriate, as 

good and sufficient corporate surety 
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licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bo!td may not be less than $200 or 

more than $1,000 per acre unless the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1,000 per acre. Upon such a determination, the bond amount 

must he set by the board at che cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cash and government securities or a bond with 

property sureties in an amount equal to that of the required 

bond on conditions as above prescribed. In the discretion of 

the board, surety bond requirements may be fulfilled by the 

operator's posting a bond with land and improvements and 

facilities thereon as security, in wtich ~vent no surety may 

be required. The penalty of the bond or amount of cash and 

~ecurities shall be increased or reduced from time to time 

as provided ~n this part. The bond or security remains in 

effect until the mined-8eree9e~-~a~e affected land has been 

reclaimed as provided under the contract and the reclamation 

has been approved and the bond or security has been released 

by the board. The bond or security shall cover only actual 

mined-aeree:9e!1 affected lan~. and may be increased or reduced 

to cover only such acreages as rema~:1 unreclaimed. 

(3} If the license of a surety upon a bond filed with 
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the board pursuant to this part is suspended or revoked, the 

operator, within 30 days after recPiving notice thereof from 

the board, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contracL of the operator to conduct 

operations upon the land described in the contract until the 

sub~titution has been made. 

(4) The board shall cause the reclamation of any 

affected land with respect to which a bond has been 

forfeited. 

(5) Whenever an operator has completed all of the 

requirements under the provisions of this part as to any 

affected land, he shall notify the board thereof. If the 

board releases the operator from further obligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionately." 

Section 6. Section 82-4-434, MCA, is amended to read: 

"82-4-434. 

requirements. 

requirements: 

Reclamation 

The contract 

plan part 

shall 

of 

meet 

contract 

the following 

(1} The operator shall submit a reclamation plan to 

the board before corr~encing any opencut mining and may not 

commence mining before the plan receives approval from the 

board. The operator may request and receive a meeting with 

-8-
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the board prior to submission of the plan. If the board does 

not notify the operator that it has approved or disapproved 

a plan within 30 days after the board has received the plan, 

the board is considered to have approved the plan. The 

board, however, for sufficient cause, may extend its period 

of consideration for an additional 30 days if it notifies 

the operator prior to the end of the original 30-day period. 

The board shall submit each reclamation plan or amendments 

to the reclamation plan to the landowner for his 

recommendations and shall consider those recommendations in 

deciding whether to approve or disapprove any plan or 

amendments. The board may seek technical help from any state 

or federal agency. The board shall submit the plan 

immediately to the director of the university of Montana 

statewide archaeological survey for evaluation of possible 

archaeological or historical values in the area to be mined. 

The board may approve a reclamation plan only if the board 

has found that the plan provides for the best possible 

reclamation procedures available under the circumstances at 

the time, so that after mining operations are completed the 

affected land will be reclaimed to a productive use. Once 

the reclamation plan is accepted in writing by the board, it 

shall become a part of the contract but is subject to annual 

review and modification by the board. 

(2) The board may not approve any reclamation plan 
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unless the plan provides: 

(a) that the land will be reclaimed for one or more 

specified uses, including but not limited to forest, 

pasture, orchard, cropland, residence, recreation, industry, 

habitat for wildlife, including food, cover, or water, or 

other uses; 

(b) that to the extent reasonable and practicable, the 

operator will establish vegetative cover commensurate with 

the proposed land use; 

(c) whenever operations result in a need to prevent 

acid drai"age or sedimentation on or in adjoining lands or 

streams, for the construction of earth dams or other 

reasonable devices to control water drainage, provided the 

formation of such impoundments or devices will not interfere 

with other landowners' rights or contribute to water 

pollution; 

(d) that to accomplish practical utilization of soil 

materials, such material will be utilized for placement on 

affected areas, if required by the reclamation plan after 

completion or termination of that particular phase of the 

mining operations, at a depth sufficient for plant growth on 

slopes of 3:1 or less; 

(e) that gra.diny will be commensurate with the 

topography sought and land use designated; 

(f) that metal and other waste will be removed or 

-10-
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buried; 

(g) that all access, haul, and other suppo~t roads 

will be located, constructed, and maintained in such a 

manner as to control and minimize channeling and other 

erosion; 

(h) thdt the operat-or will submit a progress report 

annually to the board; 

(i) that all operations will be conducted so as to 

avoid range and forest fires and spontaneous combustion and 

that open burning of carbonaceous materials will be in 

accordance with suitable practices Ear fire prevention and 

control; 

(j) that archaeological and historical values in areas 

to be mined will be given appropriate protection; 

1 k) that except for rock faces, bench faces, and 

excavations used for water impoundments, each surface a~ea 

of the mined premises which will be disturbed will be 

revegetated when its use for extractive pu~poses is no 

longer required; 

(1) that seeding and planting will be done in a manner 

to achieve a permanent suitable vegetative cover for 

wildlife, livestock, and retardation of erosion and that all 

seed will be drilled unless otherwise provided in the plan; 

(m) that reclamation will b~ a~ _uncurrent with mining 

operations as feasible and will be completed within a 
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specified length of time; an4 

(n) that surface and ground water will be given 

appropriate protection from potential si~icant 

dete___£j._?~ration of water quality and quantity that may arise 

as a result of the operation. 

(3) If reclamation according to the plan has not been 

completed in the time specified, the board after 30 days' 

written notice shall order the oper~tor to cease mining and, 

if the operator does not cease, shall institute an action to 

enjoin further r)peration and may sue for damages for breach 

of contract, for payment of the performance bond, or for 

both. 

( 4) (a) At any time during the period of reclamation 

the operator may for good reason submit to the board a new 

reclamation plan or amendment to the 

including extensions of time. 

existing plan, 

(b) The board may approve the proposed new reclamation 

plan or amendments to the existing plan if: 

(i) the operator has in good faith carried on 

reclamation according to the existing plan and the proposed 

new plan or amendmentE to the existing plan will result in 

reclamation as or more desirable than the reclamation 

proposed under the existing plan; or 

( i i) it is highly improbable reclamation will be 

successful unless the existing plan is replaced or amended. 

-12-
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(c) ·When accepted, the proposed new reclamation plan 

or the proposed amendments to the existing plan become a 

part of the contract. 

( 5) The operator shall provi.de a performance bond or 

an alternative acceptable to the board in an amount 

commensurate with the estimated cost of reclamation, but in 

no case may the bond be less than $200 per acre. The 

estimated cost of reclamation shall be set forth in the 

reclamation plan. 

(6) The contract, reclamation plan, and amendments 

accepted by the board shall be a public record and open to 

inspection. 

(7) The contract shall become effective when signed by 

the board and the operator and shall remain in force until 

terminated by mutual consent or by the board upon 6 months' 

notice." 

Section 7. Section 82-4-441, MCA, is amended to read: 

''82-4-441. Penalty enforcement. (l) A person who 

violates any of the provisions of this part or rules adopted 

thereunder ~ovisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more thdn $1,000 for each day during 

which a ~iolation continues following the service 8f notice 

of the violation, and the person may be enjoined from 
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continuing such violation as provided in this section. These 

penalties are recoverable in an action brought in the name 

of the state of Montana by the attorney general in the 

district court h-aving jurisdiction of the defendant or by 

mutual agreement of the parties involved, in the district 

court of the first judicial district. Penalty money shall be 

credited to the general fund. 

(2) The attorney general shall, upon the request of 

the department, sue for the recovery of the penalties 

provided for in this section and bring an action for a 

restraining order or a temporary or permanent injunction 

against an operator or other person violating or threatening 

to violate an order adopted under this part. 

(3) The civil penalties provided for in this section 

may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

healt~2ublic safety, or the environment and does not 

impair the administration of this part. The board shall 

adopt rules to implement and administer a procedure for 

wa1ver of a penalty under this subsection." 

NEW SECTION. Section 8. Extension of authority. Any 

existing authority of the department of state lands and the 

board of land commissioners to make rules on the subjAct of 

the pruvisions ot this act is extended to the provl~icrl~ of 

this act. 

-End-
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

STATEMENT OF INTENT 

HOUSE BILL 370 

House Natural Resources Committee 

A statement of intent is .required for this bill to 

provide guidelines on rules that must be adopted by the 

board of land commissioners under the provisions of section 

7, which amends 82-4-441. Currently, 82-4-441 requires the 

imposition of a penalty regardless of the seriousness of a 

violation. A waiver of penalty provision would allow the 

department of state lands to serve a notice of 

12 noncompliance, informing the operator of violations of the 

13 act or contract, without imposing a fine for minor 

14 violation. 

15 It is anticipated that the rules would set forth those 

16 instances where a violation would not result in a fine. 

17 Under the amendment to 82-4-441, a fine may be waived if the 

18 violation does not represent potential harm to public 

19 health, public safety, or the environment and does not 

20 impair the administration of the Opencut Mining Act. The 

21 adopted rules will set forth a mechanism through which the 

22 department may exercise its discretion in waiving a penalty. 

23 Also, the rules will set forth, within the guidelines of the 

24 statute, those violations that do not warrant the imposition 

25 of a fine. In establishing these rules, the department shall 
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consider: 

( 1) whether the violation is inadvertent or 

unavoidable or results from an emergency situation; 

(2) whether the violation will significantly alter or 

hinder reclamation or the approved reclaimed use; 

(3) whether there has been a history of violations by 

the operator; 

(4) whether the operator has shown good faith in 

rectifying the violation; and 

(5) other pertinent 

seriousness of the violation. 

-2-
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HOUSE BILL NO. 370 

INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE OPENCUT MINING ACT: AND AMENDING 

SECTIONS 82-4-402, 82-4-403, 82-4-423, 82-4-431, 82-4-433, 

82-4-434, AND 82-4-441, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-402, MCA, is amended to read: 

"82-4-402. Policy. It is the policy of this state to 

provide for the reclamation and conservation of land 

subjected to opencut heft~ofti~e,--clay,--seeriaT-pheephaee 

roek 1 -sand,-e~-~ravel mineral mining. Therefore, it is the 

purpose of this part to preserve natural resources, to aid 

in the protection of wildlife and aquatic resources, to 

safeguard and reclaim through effective means and methods 

all agricultural, recreational, home, and industrial sites 

subjected to or which may be affected by opencut bentonite7 

elay1 -seoria,-phosphate-~ee~7-~and,-er-qraYe% mineral mining 

to protect and perpetuate the taxable value of property, to 

protect scenic, scientific, historic, or other unique areas, 

and to promote the health, safety, and general welfare of 

the people of this state." 
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Section 2. Section 82-4-403, MCA, is amended to read: 

''82-4-403. Definitions. When used in this part, unless 

a different meaning clearly appears from the context, the 

following definitions apply: 

(1) ''Affected land" means the area of land and land 

covered by water that is disturbed by opencut mining 

operations, including the area from which overburden or 

mineral is to be or has been removed and upon which the 

overburden is to be or has been deposited, roads constructed 

to gain access to the mineral, areas of processing 

facilities on or contiguous to the opencut mine, treatment 

and sedimentation ponds, and mineral stockpile areas 

contiguous to the opencut mine. 

(2) "Board" 

conunissioners. 

means the state board of 

on or 

land 

(3) ''Contract'' means a mined land reclamation contract 

prepared by the board to meet the requirements of this part. 

(4) "Final cut'' means the last pit created in an 

opencut-mined area. 

tSt--uH~9hwaXTU--m~an~-th8t-side-o£-th@-pit-adj8e~ftt-~o 

ttftmift@d-land. 

t6till "Landowner'' means the owner of land directly or 

iftdireetiy affected by an opencut-mining operation. 

l§_l__ "Minerals" means bentonite, clay, scar i_~!-

~osphate rock, sand, or gravel. 
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(7) "Opencut mining" means the mining of bent:oni:t:e, 

e~ey7-~eer~a7-phosphate-reek,-sand7-or-9ra~e% minerals by~ 

1!1 removing the overburden lying upon natural 

deposits thereof and mining directly from the natural 

deposits thereby exposedL 

(b) mining directly from natural deposits of such 

rninerals;T-~ne%~d±n9-t:he-remove±-o£ ££ 

(c) removing overburden for the purpose of determining 

the location, quality, or quantity of any natural deposit of 

bent:on±te,-etay,-~eor±a,-phosphate--roek,--sand7--or--9ravel 

minerals. 

(8) "Operator" means a person engaged in end or 

controlling an opencut-mining operation. 

(9) "Overburden" means all of the earth and other 

materials which lie above a natural deposit of fteftee"~e~, 

cley,-scoria,-phosph8~e--roekr--sa"~'--er--qra¥~} minerals. 

"Spoil 11 is the overburden disturbed from its natural state 

in the process of opencut mining. 

(10) "Person" means a natural person or a firm, 

association, partnership, cooperative, or corpor~tion or any 

department, agency, or instrumentality of the state or any 

governmental subdivision or any other entity whatever. 

(11) "Processing facilities'' means all crus~~r 

screens, and asphalt or conc~ete plants. 

tll-ti!ll "Progress report" means a report showing the 
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land which the operator has affected by opencut mining 

during the year. The report shall show the number of acres 

of affected land and all reclamation accomplished. 

fl~ti.!.,ll "Public notice" means notice given by 

publication in a newspaper in the general area where the 

affected land is located. The notice shall be given once a 

week for 3 successive weeks. 

f:l3t.L!!l "Reclamation" means the reconditioning of the 

area of land affected by opencut-mining operations to make 

the area suitable for productive use, including but not 

limited to forestry, agriculture, grazing, wildlife, 

recreation, or rejidential and industrial sites. 

ti-4t~ "Reclamation plan" means the description of 

current land use, topographical data, water data, soils 

data, leased areas, intended mine areas, and an explanation 

of proposed reclamation of the land with appropriate maps. 

f:lSti.!.§.l "Refuse" means all waste material directly 

connected with the opencut-mining operations. 

fi6ti!21 "Soils materials" are those horizons 

containing topsoil or other soils leached free of 

deleterious salts and capable of sustaining plant growth and 

recognized as such by standard authorities." 

Section 3. Section 82-4-423, MCA, is amended to read: 

''82-4-423. Contracts for reclamation. The board is 

hereby authorized to enter into contracts with operators in 
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the name of the state of Montana which will provide for the 

reclamation of lands on which opencut mining of be~eon±ee7 

elay,--~eoria,-phoephate-roe~,-~aftd7-and-9raTeY minerals has 

been or is to be conducted. The board is authorized to sue 

and be sued in the name of the state of Montana to enforce 

the provisions of any contract, and the board shall bring 

such court actions and take such other steps and actions as 

may be necessary to enforce the provisions 

contracts.'' 

of such 

Section 4. Section 82-4-431, MCA, is amended to read: 

''82-4-431. Contract for reclamation required. 

l!l_ After March 16, 1973, no operator may conduct 

opencut-mining operations which will result in the removal 

of 10,000 cubic yards or more of product or overburden until 

he has entered into a contract with the board for the 

reclamation of the land affected. An oper~tor conducting a 

number of operations, each of which results in the removal 

of less than 10,000 cubic yards of product or overburden but 

which result in the removal of 10,000 cubic yards or more of 

product or overburden in the aggregate, is subject to the 

provisions o£ this part, except as provided in this section. 

(2) (A) ~n EXCEPT AS PROVIDED IN OR CONDITIONED UNDER 

SUBSECTIONS (2)(8) AND (2)(C), AN operator who holds a 

contract for reclamation may ope.EC!__~e an opencu_t_ ~!.!1_~ .. ~it!lo~_!. 

first securing an additional contract or an amendment to the 
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existing contract or bond if the mine meets the following 

criteria: 

i!i1!l the total amount of material and overburden 

removed does not exceed 1,000 cubic yards; and 

fbt(II) the operator notifies the department of state 

lands prior to beginning such operations and, within 30 days 

of notifying the department, submits a completed site 

information form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the first appropriate growing season 

replaces all topsoil and reseeds or revegetates as required 

by the department. 

(B) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TO 

OPERATE AN OPENCUT MINE UNDER SUBSECTION (2)(Al IF, AT THE 

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE 

OPERATOR HAS A PATTERN OF VIOLATIONS OR IS_IN CURRENT 

VIOLATION OF THIS PART OR ROLES ADOP1'ED UN[)ER THIS PART OR 

PROVISIONS OF A CONTRACT FOR RECLAMATION. 

(C) THE DEPARTMENT MAY REQUIRE AN ADDITIONAL BONO AS A 

CONDITION FOR THE OPERATION OF AN OPENCDT MINE UNDER 

SUBSECTION (2)(A). 

ll_L__Qp_~ncut mines described in subsection (_22_ may not 

be placed in flowing, ephemeral, __ ~r_intermittent streams, __ i_l_"! 

the bottom or h_~~~ __ of a confined drainage, in an are~_where 

-6- HB 370 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0370/02 

the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws.'' 

Section 5. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (1) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 

this part and all rules of the board. The bond shall be 

signed by the landowner or operator, as appropriate, as 

principal, and by a good and sufficient corporate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 or 

more than $1,000 per acre unless the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1,000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

the board cash and government securities or a bond with 

property sureties in an amount equal to that of the required 

bond on conditions as above prescribed. In the discretion of 

the board, surety bond requirements may be fulfilled by the 

operator's posting a bond with land and improvements and 
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facilities thereon as security, in which event no surety may 

be required. The penalty of the bond or amount of cash and 

securities shall be increased or reduced from time to time 

as provided in this part. The bond or security remains in 

effect until the mtft~d-8er~a9es-have affected land has been 

reclaimed as provided under the contract and the reclamation 

has been approved and the bond or security has been released 

by the board. The bond or security shall cover only actual 

mi"~d-se~~8~e~ affected land and may be increased or reduced 

to cover only such ~creages as remain unreclaimed. 

(3) If the , cense of a surety upon a bond filed with 

the board pursua~~ to this part is suspended or revoked, the 

operator, within 30 days after receiving notice thereof from 

the board, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been made. 

{4) The board shall cause the reclamation of any 

affected land with respect to which a bond has been 

forfeited. 

(5} Whenever an operator has 

requirements under the provisions 

affected land, he shall notify the 
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board releases the operator from further obligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionately.'' 

Section 6. Section 82-4-434, MCA, is amended to read: 

"82-4-434. Reclamation plan part of contract 

requirements. The contract shall meet the following 

requirements: 

(1) The operator shall submit a reclamation plan to 

the board before commencing any opencut mining and may not 

commence mining before the plan receives approval from the 

board. The operator may request and receive a meeting with 

the board prior to submission of the plan. If the board does 

not notify the operator that it has approved or disapproved 

a plan within 30 days after the board has received the plan, 

the board is considered to have approved the plan. The 

board, however, for sufficient cause, may extend its period 

of consideration for an additional 30 days if it notifies 

the operator prior to the end of the original 30-day period. 

The board shall submit each reclamation plan or amendments 

to the reclamation plan to the landowner for his 

recommendations and shall consider those recommendations in 

deciding whether to approve or disapprove any plan or 

amendments. The board may seek technical help from any state 

or federal agency. The board shall submit the plan 

immediately to the director of the university of Montana 
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statewide archaeological survey for evaluation of possible 

archaeological or historical values in the area to be mined. 

The board may approve a reclamation plan only if the board 

has found that the plan provides for the best possible 

reclamation procedures available under the circumstances at 

the time, so that after mining operations are completed the 

affected land will be reclaimed to a productive use. Once 

the reclamation plan is accepted in writing by the board, it 

shall become a part of the contract but is subject to annual 

review and modification by the board. 

(2) The board may not approve any reclamation plan 

unless the plan provides: 

(a) that the land will be reclaimed for one or more 

specified uses, including but not limited to forest, 

pasture, orchard, cropland, residence, recreation, industry, 

habitat for wildlife, including food, cover, or water, or 

other uses; 

(b) that to the extent reasonable and practicable, the 

operator will establish vegetative cover commensurate with 

the proposed land use; 

(c) whenever operations result in a need to prevent 

acid drainage or sedimentation on or in adjoining lands or 

streams, for the construction of earth dams or other 

reasonable devices to control water drainage, provided the 

formation of such impoundments or devices will not interfere 
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with other landowners' rights or contribute to water 

pollution; 

(d) that to accomplish practical utilization of soil 

materials, such material will be utilized for placement on 

affected areas~ if required by the reclamation plan after 

completion or termination of that particular phase of the 

mining operations, at a depth sufficient for plant growth on 

slopes of 3:1 or less; 

(e) that grading will be commensurate with the 

topography sought and land use designated; 

(f) that metal and other waste will be removed or 

buried; 

(g) that all access, haul, and other support roads 

will be located, constructed, and maintained in such a 

manner as to control and minimize channeling and other 

erosion; 

(h) that the operator will submit a progress report 

annually to the board; 

(i) that all operations will be conducted so as to 

avoid range and forest fires and spontaneous combustion and 

that open burning of carbonaceous materials will be in 

accordance with suitable practices for fire prevention and 

control; 

(j) that archaeological and historical values in areas 

to be mined will be given appropriate protection; 
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(k) that except for rock faces, bench faces, and 

excavations used for water impoundments, each surface area 

of the mined premises which will be disturbed will be 

revegetated when its use for extractive purposes is no 

longer required; 

(1) that seeding and planting will be done in a manner 

to achieve a permanent suitable vegetative cover for 

wildlife, livestock, and retardation of erosion and that all 

seed will be drilled unless otherwise provided in the plan; 

(m) that reclamation will be as concurrent with mining 

operations as fp~sible and will be completed within a 

specified lengt1 of t irne; and 

{n) tha~ surface and ground water will be given 

~ropriate_protection, CONSISTENT WITH STATE LAW, from 

pote"tial--~ig"±£ieent deterioration of water quality and 

quantity that may arise as a result of the operation. 

(3) If reclamation according to the plan has not been 

completed in the time specified, the board after 30 days' 

written notice shall order the operator to cease mining and, 

if the operator does not cease, shall institute an action to 

enjoin further operation and may sue for damages for breach 

of contract, for payment of the performance bond, or for 

both. 

( 4) (a) At any time during the period of reclamation 

the operator may for good reason submit to the board a new 

-12- HB 370 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

reclamation plan or amendment to the 

including extensions of time. 

HB 0370/02 

existing plan, 

(b) The board may approve the proposed new reclamation 

plan or amendments to the existing plan if: 

( i) the operator has in good faith carried on 

reclamation according to the existing plan and the proposed 

new plan or amendments to the existing plan will result in 

reclamation as or more desirable than the reclamation 

proposed under the existing plan; or 

( i i) it is highly improbable reclamation will be 

successful unless the existing plan is replaced or amended. 

(c) When accepted, the proposed new reclamation plan 

or the proposed amendments to the existing plan become a 

part of the contract. 

{5} The operator shall provide a performance bond or 

an alternative acceptable to the board in an amount 

commensurate with the estimated cost of reclamation, but in 

no case may the bond be less than $200 per acre. The 

estimated cost of reclamation shall be set forth in the 

reclamation plan. 

(6) The contract, reclamation plan, and amendments 

accepted by the board shall be a public record and open to 

inspection. 

(7) The contract shall become effective when signed by 

the board and the operator and shall remain in force until 
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terminated by mutual consent or by the board upon 6 months' 

notice." 

Section 7. Section 82-4-441, MCA, is amended to read: 

11 82-4-441. Penalty enforcement. ( 1) A per son who 

violates any of the provisions of this part or rules adopted 

thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more than $1,000 for each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section~ These 

penalties are recoverable in an action brought in the name 

of the state of Montana by the attorney general in the 

district court having jurisdiction of the defendant or by 

mutual agreement of the parties involved, in the district 

court of the first judicial district. Penalty money shall be 

credited to the general fund. 

(2) The attorney general shall, upon the request of 

the department, sue for the recovery of the penalties 

provided for in this section and bring an action for a 

restraining order or a temporary or permanent injunction 

against an operator or other person violating or threatening 

to violate an order adopted under this part. 

{3) The civil penalties pr~ovided fo! in this section 
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1 may be waived for a minor violation if it is determined that 

2 the violation does not represent potential harm to public 

3 health, public safety, or the environment and does not 

4 impair the administration of this part. The board shall 

5 adopt rules to implement and administer a procedure for 

6 waiver of a penalty under this subsection." 

7 NEW SECTION. Section B. Extension of authority. Any 

8 existing authority of the department of state lands and the 

9 board of land commissioners to make rules on the subject of 

10 the provisions of this act is extended to the provisions of 

11 this act. 

-End-
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STATEMENT OF INTENT 

ROUSE BILL 370 

House Natural Resources Committee 

A statement of intent is required for this bill to 

provide guidelines on rules that must be adopted by the 

board of land commissioners under the provisions of section 

1, which amends 82-4-441. currently, 82-4-441 requires the 

imposition of a penalty regardless of the seriousness of a 

violation. A waiver of penalty provision would allow the 

department of state lands to serve a notice of 

12 noncompliance, informing the operator of violations of the 

13 act or contract, without imposing a fine for minor 

14 violation. 

15 It is anticipated that the rules would set forth those 

16 instances where a violation would not result in a fine. 

17 Under the amendment to 82-4-441, a fine may be waived if the 

18 violation does not represent potential harm to public 

19 health, public safety, or the environment and does not 

20 i~ir the administration of the epencut Mining Act. The 

21 adopted rules will set forth a mechanism through which the 

22 department may exercise its discretion in waiving a penalty. 

23 Also, the rules will set forth, within the guidelines of the 

24 statute, those violations that do not warrant the imposition 

25 of a fine. In establishing these rules, the department shall 

~ ........... , •• Coun<lf 
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consider: 

( l) whether the violation is inadvertent or 

unavoidable or results from an emergency situation; 

(2) whether the violation will significantly alter or 

hinder reclamation or the approved reclaimed use; 

(l) whether there has been a history of violations by 

the operator; 

(4) whether the operator has shown good faith in 

rectifying the violation; and 

( 5) other pertinent 

seriousness of the violation. 

-2-

factors relating to the 

THIRD READING 
/18·37CJ 



50th Le9is1ature HB 0370/02 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 370 

INTRODUCED BY ASAY, GILBERT, POFF, ABRAMS 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE OPENCUT MINING ACT: AND AMENDING 

SECTIONS 82-4-402, 82-4-403, 82-4-423, 82-4-431, 82-4-433, 

82-4-434, AND 82-4-441, MCA.' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 82-4-402, MCA, is amended to read: 

"82-4-402. Policy. It 

provide for the reclamation 

is the policy of this state to 

and conservation of land 

subjected to opencut benteniteT--elerT--seeriey-phesphete 

reek7-sand7-o~-~ravei mineral mining. Therefore, it is the 

purpose of this part to preserve na~ural resources, to aid 

in the protecti9n of wildlife and aquatic resources, to 

safeguard and reclaim through effective means and methods 

all agricultural, recreational, home, and industrial sites 

subjected to or which may be affected by opencut bentenitey 

elay7-seoria7-phospha~e-roek7-eandy-or-4~a•e% mineral mining 

to protect and perpetuate the taxable value of property, to 

protect scenic, scientific, historic, or other unique areas, 

and to promote the health, safety, and qeneral welfare of 

the people of this state.•• 
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Section 2. Section 82-4-403, MCA, is amended to read: 

•&2-4-403. Definitions. When used in this part, unless 

a different meaning clearly appears from the context, the 

following definitions apply: 

(1) "Affected land" means the area of land and land 

covered by water that is disturbed by opencut mining 

operations, including the area from which overburden or 

mineral is to be or has been removed and upon which the 

overburden is to be or has been deposited, roads constructed 

to gain access to the mineral, areas of processing 

facilities on or contiguous to the opencut mine, treatment 

and sedimentation ponds, and mineral stockpile areas 

contiguous to the opencut mine. 

(2) •Board" 

commissioners. 

means the state board of 

on or 

land 

(3) "Contract" means a mined land reclamation contract 

prepared by the board to meet the requirements of this part. 

(4) "Final cut• means the last pit created in an 

opencut-mined a~eae 

t5t--•Highwarr•--aeans-thet-side-eE-the-pit-ed;aeent-te 

aftmifted-!and. 

t6t~ "Landowner" means the owner of land directly er 

indiree~%y affected by an opencut-mining operation. 

(6) "Minerals" means ben~onite, clay, scoria, 

phosphate rock, sand, or gravel. 
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(7) "Opencut mining" means the mining of bentoni~eT 

e~ay7-seoriaT-phosphate-reek7-sand7-er-~ravei mine~als by~ 

~ removing the overburden lying upon natural 

deposits thereof and mining directly from the natural 

deposits thereby exposedL 

of such 

minerals;T-inciadin9-the-remova%-of or 

(c) removing overburden for the purpose of determining 

the location, quality, or quantity of any natural deposit of 

hen~oniter-clayT-seor*ay-phosphate--roekT--sandT--or--gravel 

minerals. 

(8) "Operator" means a person engaged in and or 

controlling an opencut-mining Qperation. 

(9) •Overburden" means all of the earth and other 

materials which lie above a natural deposit of bentonite7 

elsyy-seoria7-phospha~e--reeRy--sandy--or--~raYei minerals. 

11 Spoil" is the overburden disturbed from its natural state 

in the process of opencut mining. 

(10) "Person" means a natural person or a firm, 

association, partnership, cooperative, or corpor~tion or any 

depart~nt, agency, or instrumentality of the state or any 

governmental subdivision or any other entity whatever. 

(11) "Processing facilities" means all crushers, 

screens, and asphalt or concrete plants. 

tlltl!!l "Progress report" means a report showing the 
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land which the operator has affected by openeut mining 

during the year. The report shall show the number of acres 

of affected land and all reclamation accomplished. 

tYiti!ll "Public notice" means notice given by 

publication in a newspaper in the general area where the 

affected land is located. The notice shall be given once 

week for 3 successive weeks. 

a 

t!:3tll!l "Reclamation" means the reconditioning of the 

area of land affected by opencut-mining operations to make 

the area suitable for productive use, including but not 

limited to forestry, agriculture, grazing, wildlife, 

recreation, or residential and industrial sites. 

tl4t1!ll "Reclamation plan.. means the description of 

current land use, topographical data, water data, soils 

data, leased areas, intended mine areas, and an explanation 

of proposed reclamation of the land with appropriate maps. 

ttStilll. "Refuse" means all waste material directly 

connected with the opencut-mining operations. 

tl6t 1!21 "Soils materials" are those horizons 

containing topsoil or other soils leached free of 

deleterious salts and capable of sustaining plant growth and 

recognized as such by standard authorities." 

Section J. Section 82-4-423, MCA, is amended to read: 

"82-4-423. Contracts for reclamation. The board is 

hereby authorized to enter into contracts with operators in 
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the name of the state of Montana which will provide for tha 

reclamation of lands on which opencut mininq of ben~enite7 

e%ayy--seeriaT-pheapfta~e-reekT-sandT-aftd-grawei minerals has 

been or is to be conducted. The board is authorized to sue 

and be sued in the name of the state of Montana to enforce 

the provisions of any contract, and the board shall bring 

such court actions and take such other steps and actions as 

may be necessary to enforce the provisions of such 

contracts.'' 

Section 4. Section 82-4-431, MCA, is amended to read: 

"82-4-431. Contract for reclamation required. 

1!1 After March 16, 1973, no operator may conduct 

opencut-mining operations which will result in the removal 

of 10,000 cubic yards or more of product or overburden until 

he has entered into a contract with the board for the 

reclamation of the land affected~ An operator conducting a 

number of operations, each of which results in the removal 

of less than 10,000 cubic yards of product or overburden but 

which result in the removal of 10,000 cubic yards or more of 

product or overburden in the aggregate, is subject to the 

provisions of this part, except as provided in this section. 

(2) (A) ~n EXCEPT AS PROVIDED IN OR CONDITIONED UNDER 

SUBSECTIONS (2l(B) AND (2)(C), AN operator who holds a 

contract for reclamation may operate an opencut mine without 

first securing an additional contract or an amendment to the 
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existing contract or bond if the mine meets the following 

criteria: 

!!i1!l the total amount of material and overburden 

removed does not exceed 1,000 cubic yards: and 

fbt(II) the operator notifies the department of state 

lands prior to beginning such operations and, within 30 days 

of notifying the department, submits a completed site 

info~mation form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to 3:1 or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the fi~st appropriate growing season 

replaces all topsoil and reseeds or revegetates as required 

by the department. 

(B) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TO 

OPERATE AN OPENCUT MINE UNDER SUBSECTION (2)(A) IF, AT THE 

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE 

OPERATOR HAS A PATTERN OF VIOLATIONS OR IS IN CURRENT 

VIOLATION OF THIS PART OR RULES ADOPTED UNDER THIS PART OR 

PROVISIONS OF A CONTRACT FOR RECLAMATION. 

(C) THE DEPARTMENT MAY REQUIRE AN ADDITIONAL BOND AS A 

CONDITION FOR THE OPBRATION OF AN OPENCUT MINE UNDER 

SUBSECTION (2) (A). 

{3) Ooencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, or intermittent st_l:"eams, in 

the bottom or head of a confined drainage, in an area where 
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the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws~" 

Section s. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (l) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 

this part and all rules of the board. The bond shall be 

signed by the landowner 

principal, and by a 

or operator, as appropriate, as 

good and sufficient corporate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 or 

more than $1,000 per acre unless the department determines, 

in writing, that the cost of restoration of the land exceeds 

$1,000 per acre. Upon such a determination, the bond amount 

must be set by the board at the cost of restoring the land. 

(2) In lieu of the bond, the operator may deposit with 

t~e board cash and government securities or a bond with 

property sureties in an amount equal to that of the required 

bond on conditions as above prescribed~ In the discretion of 

the board, surety bond requirements may be fulfilled by the 

operator•s posting a bond with land and improvements and 
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facilities thereon as security, in which event no surety may 

be required. The penalty of the bond or amount of cash and 

securities shall be increased or reduced from time to time 

as provided in this part. The bond or security remains in 

effect until the M~fted-aerem~ea-haYe affected land has been 

reclaimed as provided under the contract and the reclamation 

has been approved and the bond or security has been released 

by the board. The bond or security shall cover only actual 

mifte~-aerea~e~ affected land and may be increased or reduced 

to cover only such acreages as remain unreclaimed. 

(3) If the license of a surety upon a bond filed with 

the board pursuant to this part is suspended or revoked, the 

operator, within 30 days after receiving notice thereof from 

the board, shall substitute for that surety a good and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been made. 

(4) The board shall cause the reclamation of any 

affected land with respect to which a bond has been 

forfeited. 

(5) Whenever an operator has 

requirements under the provisions 

affected land, he shall notify the 
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board releases the operator from further obligation 

regarding such affected land, the penalty of the bond shall 

be reduced proportionately." 

Section 6. Section 82-4-434, MCA, is amended to read: 

"82-4-434. Reclamation plan part of contract 

requirements. 

requirements: 

The contract shall 

(1} The operator shall submit a 

meet the fo11owinq 

reclamation plan to 

the board before commencing any opencut mining and may not 

commence mining before the plan receives approval from the 

board. The operator may request and receive a meeting with 

the board prior to submission of the plan. If the board does 

not notify the operator that it has approved or disapproved 

a plan within 30 days after the board has received the plan, 

the board is considered to have approved the plan. The 

board, however, for sufficient cause, may extend its period 

of consideration for an additional 30 days if it notifies 

the operator prior to the end of the original 30-day period. 

The board shall submit each reclamation plan or amendments 

to the reclamation plan to the landowner for his 

recommendations and shall consider those recommendations in 

deciding whether to approve or disapprove any plan or 

amendments. The board may seek technical help from any state 

or federal agency. The board shall submit the plan 

immediately to the director of the university of Montana 
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statewide archaeological survey for evaluation of possible 

archaeological or historical values in the area to be mined. 

The board may approve a reclamation plan only if the board 

has found that the plan provides for the best possible 

reclamation procedures available under the circumstances at 

the time, so that after mining operations are completed the 

affected land will be reclaimed to a productive use. Once 

the reclamation plan is accepted in writing by the board, it 

shall become a part of the contract but is subject to annual 

review and modification by the board. 

(2) The board may not approve any reclamation plan 

unless the plan provides: 

(a) that the land will be reclaimed for one or more 

specified uses, including but not limited to forest, 

pasture, orchard, cropland, residence, recreation, industry, 

habitat for wildlife, including food, cover, or water, or 

other uses; 

(b) that to the extent reasonable and practicable, the 

operator will establish vegetative cover commensurate with 

the proposed land use; 

(c) whenever operations result in a need to prevent 

acid drainage or sedimentation on or in adjoining lands or 

streams, for the construction of earth dams or other 

reasonable devices to control water drainage, provided the 

formation of such impoundments or devices will not interfere 
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with other landowners' rights or contribute to water 

pollution: 

(d) that to accomplish practical utilization of soil 

materials, such material will be utilized for piacement on 

affected areas, if required by the reclamation plan after 

completion or termination of that particular phase of the 

mining operations, at a depth sufficient for plant growth on 

slopes of 3:1 or less; 

(e) that grading will be commensurate with the 

topography sought and land use designated; 

(f) that metal and other waste will be removed or 

buried; 

(g) that all access, haul, and other support roads 

will be located, constructed, and maintained in such a 

manner as to control and minimize channeling and other 

erosion; 

(h) that the operator will submit a progress report 

annually to the board; 

(i) that all operations will be conducted so as to 

avoid range and forest fires and spontaneous combustion and 

that open burning of carbonaceous materials will be in 

accordance with suitable practices for fire prevention and 

control; 

(j) that archaeological and historical values in areas 

to be mined will be given appropriate protection; 
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(k) that except for rock faces~ bench faces, and 

excavations used for water impoundments, each surface area 

of the mined premises which will be disturbed will be 

revegetated when its use for extractive purposes is no 

longer required; 

(1) that seeding and planting will be done in a manner 

to achieve a permanent suitable vegetative cover for 

wildlife, livestock, and retardation of erosion and that all 

seed will be drilled unl~ss otherwise provided in the plan; 

(m) that reclamation will be as concurrent with mining 

operations as feasible and will be completed within a 

speci f.ied length of time; and 

(n) that surface and ground water will be ___9l.ven 

appropriate protection, CONSISTENT WITH STATE LAW, from 

petentiai--sigftificsnt deterioration of water qua~nd 

quantity that may arise as a result of the operation. 

(3) If reclamation according to the plan has not been 

completed in the time specified, the board after 30 days' 

written notice shall order the operator to cease mining and, 

if the operator does not cease, shall institute an action to 

enjoin further operation and may sue for damages for breach 

of contract, for payment of the performance bond, or for 

both. 

(4) (a) At any time during the period of reclamation 

the operator may for good reason submit to the board a new 
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existing plan, 

(b) The board may approve the proposed new reclamation 

plan or amendments to the existing plan if: 

I i) the operator has in good faith carried on 

reclamation according to the existing plan and the proposed 

new plan or amendments to the existing plan will result in 

reclamation as or more desirable than the reclamation 

proposed under the existing plan; or 

Iii l it is highly improbable reclamation will be 

successful unless the existing plan is replaced or amended. 

(c) When accepted, the proposed new reclamation plan 

or the proposed amendments to the existing plan become a 

part of the contract. 

(5) The Operator shall provide a performance bond or 

an alternative acceptable to the board in an amount 

commensurate with the estimated cost of reclamation, but in 

no case may the bond be less than $200 per acre~ The 

estimated cost of reclamation shall be set forth in the 

reclamation plan~ 

(6) The contract, reclamation plan, and amendments 

accepted by the board shall be a public record and open to 

inspection. 

(7) The contract shall become effective when signed by 

the board and the operator and shall remain in force until 
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terminated by mutual consent or by the board upon 6 months' 

notice.'' 

Section 7. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty enforcement. (1) A person who 

violates any of the provisions of this part or rules adopted 

thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and an additional civil penalty of 

not less than $100 or more than $1,000 for each day du~ing 

which a violation continues following the service of notice 

of the violation, and the pe~son may be enjoined from 

continuing such violation as provided in this section~ These 

penalties are recoverable in an action brought in the name 

of the state of Montana by the attorney general in the 

district court having jurisdiction of the defendant or by 

mutual agreement of the parties involved, in the district 

court of the first judicial distriCt. Penalty money shall be 

credited to the general fund. 

(2) The attorney general shall, upon the request of 

the department, sue for the recovery of the penalties 

provided for in this section and bring an action for a 

restraining order or a temporary or permanent injunction 

against an operator or other person violating or threatening 

to violate an order adopted under this part. 

(3) The civil penalties provided for in this section 
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1 may be waived for a minor violation if it is determined that 

the violation does not represent potential harm to public 

3 health, public safety, or the environment and does not 

4 impair the administration of this part. The board shall 

5 adopt ru~_~s to implement and administer a procedure for 

6 waiver of a penal_ty under th_t~-~~_!J_s.~_£!_ion." 

7 ~EW _?_~~~_!:_q!'!_._ Section 8. Extension of authority. Any 

8 existing authority of the department of state lands and the 

9 board of land commissioners to make rules on the subject of 

10 the provisions of this act is extended to the provisions of 

11 this act. 

-End-
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STATDIEN'l' OF INT.r:NT 

BOUSE BILL 370 

Bouse Natural Resources C~ittee 

A stateaent of intent is required for this bill to 

provide 9uidelines on rules that aust be adopted by the 

board of land com.issionera under the provisions of section 

1, which aaends 82-4-441. Currently, 82-4-441 requires the 

i•position of a penalty re9ardless of the seriousness of a 

violation. A waiver of penalty provision vould allow the 

department of state lands to serve a notice of 

12 noncoapllancer informing the operator of violations of the 

ll act or contract, without imposing a fine for minor 

14 violation. 

15 It is anticipated that the rules would set forth those 

16 instances where a violation would not result in a fine. 

17 Onder the amendment to 82-4-441, a fine ••Y be waived if the 

18 violation does not represent potential harm to public 

19 health, public safety, or the environment and does not 

20 l~ir the administration of the Opencut Minin9 Act. The 

21 adopted rules will set forth a aechanisa throu9h which the 

22 department may exercise its discretion in waiving a penalty. 

23 Also, the rules will set forth, withln the guidelines of the 

24 statute, those violations that do not warrant the imposition 

25 of a fine. In establishing these rules, the department shall 

~·-··'-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HB 0370/ai 

consider: 

Ill whether the violation is inadvertent or 

unavoidable or results fro• an emergency situation: 

{2) whether the violation will si9nificantly alter or 

hinder reclamation or the approved reclaimed use; 

(3) whether there has been a history of violations by 

the operator; 

(4) whether the operator has shown qood faith in 

rectifying the violation; and 

{51 other pertinent 

seriousness of the violation. 
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HOUSE BILL NO. 370 

I N'l'RODIJCED BY ASAY , GILBERT, POFF , ABRAMS 

BY REQUEST OF THE DEPARTMENT OF STATE LANDS 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAWS RELATING TO THE OPENCIJ'I' MINING ACT: AND AMENDING 

SECTIONS 82-4-402, 82-4-403, 82-4-423, 82-4-431, 82-4-433, 

82-4-434, AND 82-4-441, MCA." 

Bl! IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. 

"82-4-402. 

Section 82-4-402, MCA, is amended to read: 

Policy. It is the policy of thia state to 

provide for the ~eclamation and conservation of land 

subjected to opencut ben~efti~eT--elay7--aeeriey-pheapha~e 

rockT-SBft~T-er-~rayel mineral mining. Therefore, it is the 

purpose of this part to preserve natural resources, to aid 

ln the protection of wildlife and aquatic resources, to 

safeguard and reclaim through effective means and methods 

all aqricultural, recreational, home, and industrial sites 

•ubjeeted to or which may be affected by opencut bentonitey 

e!eyT-•eo~~aT-phosphate-roekT-sandT-er-~ra•e~ alneral mining 

to protect and perpetuate the taxable value of property, to 

protect scenic, scientific, historic, or other unique areas, 

and to promote the health, safety, and general welfare of 

the people of this state.• 
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Section 2. Section 82-4-403, MCA, ia amended to read: 

"82-4-403. Definitions. When used in this part, unless 

a different meaning clearly appears from the context, the 

fol1owin9 definitions apply: 

(1) •Affected land" means the area of land and land 

covered by water that is disturbed by opencut alnlng 

Op!ratlons, includlnq the area from which overburden 2! 

alneral is to be or has been removed and upon which the 

overburden is to be or has been deposited, roads constructed 

to gain access to the mineral, areas of processing 

facilities on or contiguous to the opencut aine, treat•ent 

and sedimentation ponds, and aineral stockpile areas on or 

contiguous to the opencut mine. 

( 2) •eoard• 

cOIIIJlitlsioners. 

means the state board of land 

(3) "Contract• .eans a mined land reclamation contract 

prepared by the board to meet the requirements of this part. 

(4) "Final cut" aeans the last pit created in an 

opencut-mined area. 

t5t--"Hi9hwall•----•fta-that-side-of-the-ptt-ad;aeent-te 

anained-land~ 

t6ti11 "Landowner• •eans the owner of land directly &r 

in~irectiy affected by an opencut-minlng operation. 

(6) "Minerals" means bentonite, clay, scoria, 

phosphate rock, sand, or gravel. 
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(7) "Opencut mining" means the ainlng of beft~ent~•T 

e%ayT-seeriaT-phesphete-roek7-sandT-er-,rawei •Inerals by~ 

1!1 removing the overburden lying upon natural 

deposits thereof and mining directly fro• the natural 

deposits thereby exposedl 

(b) mining directly from natural deposita of such 

•inerals;T-inet~din~-~he-~eMOYei-of or 

(c) removing overburden for the purpose of determining 

the location, quality, or quantity of any natural deposit of 

beft~eniteT-e~ayT-seeriaT-phesphate--roe•T--saftd7--er--,rawe% 

minerals. 

(8) "Operator" means a person engaged in an~ or 

controlling an opencut-mining operation. 

(9) •overburden" means all of the earth and other 

materials which lie above a natural deposit of beft~eft~~eT 

eiayT-seoriaT-phespha~e--ree~7--sand7--er--gra•et minerals. 

"Spoil• is the overburden disturbed from its natural state 

in the process of opencut minin9. 

ClO) •Person" means a natural person or a firm, 

aaaoclation, partnership, cooperative, or corpor~tion or any 

d~rt .. nt, agency, or instrumentality of the state or any 

govern.ental subdivision or any other entity whatever. 

( 11) "Proc_e~s i ng faci 1 it ies • aeans all crushers, 

screens, and asphalt or concrete plants. 

ttit1!11 •proqress report• •eans a report showing the 
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land which the operator has affected by opencut mining 

during the year. The report shall show the nu•ber of acres 

of affected land and all reclamation accomplished. 

ttiti!!l "Public notice" means notice given by 

publication in a newspaper in the general area where the 

affected land is located. The notice shall be given once a 

•eek for l successive weeks. 

tt3t1!.!1_ "Reclamation" means the reconditlonin9 of the 

area of land affected by opencut-mininq operations to aake 

the area suitable for productive use, including but not 

lialted to forestry, agriculture, grazing, wildlife, 

recreation, or residential and industrial sites~ 

tt4ti!i1 "Reclamation plan" means the description of 

current land use, topographical data, water data, soils 

data, leased areas, intended mine areas, and an explanation 

or proposed reclaaation of the land with appropriate maps. 

t~Sti!!l •Refuse• means all waste material directly 

connected with the opencut-•lning operations. 

tt6t1!21 "Soils aaterials" are those horizons 

containing topsoil or other soils leached free of 

deleterious salts and capeble of sustaining plant growth and 

recognized as such by •~andard authorities~" 

Section J. Section 82-4-423, MCA, is amended to read: 

"82-4-423~ Contracts for reclaMation. The board is 

hereby authorized to enter into contracts with operators in 
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the n~e of the state of Montana vhich vil1 provide for the 

recla.ation of lands on which opencut mining of Ben~en%~e7 

e!ayy--seoria?-phespha~e-~oe~y-sandT-and-,~awe! •inerals bas 

been or is to be conducted. The board is authorized to sue 

and be sued in the name of the state of Montana to enforce 

the provisions of any contract, and the board shall bring 

such court actions and take such other steps and actions as 

aay be necessary to enforce the provisions of such 

contracts." 

Section 4. Section 82-4-431, MCA, is amended to read: 

•&2-4-431. Contract for reclamation required. 

ill After March 16, 1973, no operator may conduct 

opencut-a1nin9 operations vhich will result in the reaoval 

of 10,000 cubic yards or more of product or overburden until 

he has entered into a contract with the board for the 

reclamation of the land affected. An operator conducting a 

nu.ber of operations, each of which results in the removal 

of less than 10,000 cubic yards of product or overburden but 

vhlcb result in the removal of 10,000 cubic yards or more of 

product or overburden in the a9gregate, is subject to the 

~~l•lons of this part, except as provided in this section. 

(2) (II) An EXCEPT 115 PROVIDED IN OR CONDITIONED UNDER 

SUBSECTIONS (2)(8) liND (2)(C), AN operator vho holds a 

contract for reclamation may operate an opencut mine without 

first securing an additional contract or an aaendment to the 
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existing contract or bond if the mine meets the follovinq 

criteria: 

t!11!l the total amount of material and overburden 

removed does not exceed 1,000 cubic yards; and 

fbt(II) the operator notifies the departaent of state 

lands prior to beginning such operations and, within 30 days 

of notifying the depart•ent, submits a completed site 

infor .. tion form, salvages and stockpiles all root-bearing 

soil materials, regrades the affected area to l:l or flatter 

slope and blends the reclaimed area into the adjacent 

topography, and during the first appropriate growlnq ••••on 

replaces all topsoil and reseeds or reveqetates as required 

by the department. 

(8) THE DEPARTMENT MAY REFUSE TO ALLOW THE OPERATOR TO 

OPERATE liN OPENCUT MINE UNDER SUBSECTION (2)(A) IF, liT THE 

TIME OF NOTIFICATION BY THE OPERATOR TO THE DEPARTMENT, THE 

OPERATOR HAS A PATTERN OF VIOLATIONS OR IS IN CURRENT 

VIOLATION OF THIS PART OR RULES ADOPTED UNDER THIS PART OR 

PROVISIONS OF II CONTRACT FOR RECLAMATION. 

(C) THE DEPIIRTM81' MY Rl!'jlUIRE AN ADDITIONAL BOND liS II 

CONDITION FOR THE OI'IIIATION OF liN OPENCUT MINE UNDER 

SUBSECTION {21 (A), 

(3) Opencut mines described in subsection (2) may not 

be placed in flowing, ephemeral, or intermittent streams, in 

the bottom or head of a confined drainage, in an area where 
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the operation will intercept ground water or intercept any 

slope that is naturally steeper than 3:1, or in any area 

where mining would be restricted by other laws." 

Section 5. Section 82-4-433, MCA, is amended to read: 

"82-4-433. Bond. (1) A bond required to be filed in 

this part by the operator shall be in such form as the board 

prescribes, payable to the state of Montana and conditioned 

upon the operator's full compliance with all requirements of 

this part and all rules of the board. The bond shall be 

signed by the landowner 

principal, and by a 

or operator, as appropriate, as 

good and sufficient corporate surety 

licensed to do business in the state of Montana, as surety. 

The bond shall be in an amount not to exceed the costs of 

restoration required by this part as determined by the 

board. The amount of the bond may not be less than $200 or 

.are than $1,000 per ac~e unless the departaent determines, 

in writing, that the cost of restoration of the land exceeds 

Sl,OOO per acre. Upon such a determination, the bond amount 

auat be set by the boa~d at the cost of restoring the land. 

Ill In lieu of the bond, the operator may deposit with 

ta. board cash and government securities or a bond with 

property sureties in an amount equal to that of the required 

bond on conditions as above prescribed. In the discretion of 

the board, surety bond requirements may be fulfilled by the 

operator's posting a bond with land and improvements and 
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facilities thereon as security, in which event no surety may 

be required. The penalty of the bond or amount of cash and 

securities shall be increased or reduced from time to time 

as provided in this part. The bond or security remains in 

effect until the min~~-aer~a~~s-ha•~ affected land has been 

reclaimed as provided under the contract and the reclamation 

has been approved and the bond or security has been released 

by the board. The bond or security shall cover only actual 

m±ned-aerea~es affected land and may be increased or reduced 

to cover only such acreages as remain unreclaimed. 

(3) If the license of a surety upon a bond filed with 

the board pursuant to this part is suspended or revoked, the 

operator, within 30 days after receiving notice thereof froa 

the board, shall substitute for that surety a qood and 

sufficient surety licensed to do business in the state. Upon 

failure of the operator to make substitution of surety, the 

board may suspend the contract of the operator to conduct 

operations upon the land described in the contract until the 

substitution has been aade. 

(4) The board ahall cause the reclamation of any 

affected land with re•pect to which a bond has been 

forfeited. 

(5) Whenever an operator has 

requirements under the provisions 

affected land, he shall notify the 
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board releases the operator froa further obli9ation 

re9ardln9 such affected land, the penalty of the bond shall 

be £educed proportionately.• 

Section 6. Section 82-4-434, MCA, is aaended to read: 

•&2-4-434. Reclamation plan part of contract 

requireaents. The contract shall aeet the following 

requirements: 

(1) The operator shall submit a reclamation plan to 

the board before commencin9 any opencut mining and may not 

co.mence mining before the plan receiv@s approval from the 

board. The operator may request and receive a meeting with 

the board prior to submission of the plan. If the board does 

not notify the operator that it has approved or disapproved 

a plan within 30 days after the board has received the plan, 

the board is considered to have approved the plan. The 

board, however, for sufficient cause, may extend its period 

of consideration for an additional 30 days if it notifies 

the operator prior to the end of the original JO-day period. 

The board shall submit each reclamation plan or amendments 

to the reclamation plan to the landowner for his 

r~ndations and shall consider those recoa.endations in 

decidin9 whether to approve or disapprove any plan or 

amendments. The board may seek technical help from any state 

or federal agency. The board shall submit the plan 

immediately to the director of the university of Montana 
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statewide archaeo1Q9ical survey for evaluation of possible 

archaeological or historical values in the area to be mined. 

The board may approve a reclamation plan only if the board 

has found that the plan provides for the beat possible 

reclamation procedures available under the circu•stances at 

the tiae, so that after •lning operations are completed the 

affected land will be reclaimed to a productive use. Once 

the reclamation plan is accepted in writing by the board, it 

shall become a part of the contract but is subject to annual 

review and modification by the board. 

(2) The board may not approve any reclamation plan 

unless the plan provides: 

(a) that the land will be reclaimed for one or more 

specified uses, including but not limited to forest, 

pasture, orchard, cropland, residence, recreation, industry, 

habitat for wildlife, including food, cover, or water, or 

other uses; 

(b) that to the extent reasonable and practicable, the 

operator will establish vegetative cover commensurate with 

the proposed land use; 

(c) whenever operation• result in a need to prevent 

acid drainage or sedimentation on or in adjoining 

streams, for the construction of earth dams 

lands 

or 

or 

reasonable devices to control water drainage, provided 

other 

the 

formation of such impoundments or devices will not interfere 
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with other landowners• rights or contribute to water 

pollution: 

ld) that to accoaplish practical utilization of soil 

materials, such material will b~ utilized for placement on 

affected ar@as, if required by the reclamation plan after 

completion or termination of that particular phase of the 

mining operations~ at a depth sufficient for plant growth on 

slopes of 3:1 or less; 

te) that grading will be commensurate with the 

topography sought and land use designated; 

(f) that metal and other waste will be removed or 

buried: 

(g) that all access, haul, and other support roads 

will be located, constructed, and maintained in such a 

manner as to control and minimize channeling and other 

erosion; 

(h) that the operator will submit a progress r~port 

annually to the board; 

(i) that all operations will be conducted so as to 

a¥d1d ranqe and forest fires and spontaneous ca.bustion and 

t~t open burning of carbonaceous materials will be in 

accordance with suitable practices for fire prevention and 

control; 

(j) that archaeological and historical values in areas 

to be mined will be given appropriate protection; 

-11- RB 370 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0370/02 

(k) that except for rock faces, bench faces, and 

excavations used for water impoundments, each surface area 

of the mined premises which will be disturbed will be 

revegetated when its use for extractive purposes is no 

longer requi~ed: 

llJ that seeding and planting will be done in a manner 

to achieve a permanent suitable vegetative cover for 

wildlife, livestock, and retardation of erosion and that all 

seed will be drilled unless otherwise provided in the plan; 

{m) that reclamation will be as concurrent with mining 

operations as feasible and will be completed within a 

specified length of time: and 

(n) that surface and ground water will be given 

appropriate protection, CONSISTENT WITH STATE LAW, !rom 

pe~ential--sign~fieant deterioration of water quality and 

quantity that may arise as a result of the operation. 

(l) If recla.atlon according to the plan has not been 

ca.pleted in the ti .. specified, the board after 30 days' 

written notice shall order the operator to cease mining and, 

if the operator doe• not cease, shall institute an action to 

enjoin further operation and aay sue for da•ages for breach 

of contract, for pa~nt of the performance bond, or for 

both. 

(4) (a) At any time during the period of reclamation 

the operator may for good reason submit to the board a new 
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ezisting plan, 

(b) The board may approve the proposed new reclaaation 

plan or amendments to the existing plan if: 

(i) the operator has in good faith carried on 

reclamation according to the existing plan and the proposed 

new plan or amendments to the existing plan will result in 

reclamation as or more desirable than the reclamation 

proposed under the existing plan; or 

(ii) it is highly improbable reclamation will be 

successful unless the existing plan is replaced or amended. 

lc) When accepted, the proposed new reclaMation plan 

or the proposed amendments to the existing plan become a 

part of the contract. 

( 5) The operator shall provide a performance bond or 

an alternative acceptable to the board in an AlllOUnt 

c~naurate with the estimated cost of reclamation, but in 

no case .ay the bond be less than $200 per acre. The 

eetl.ated cost of reclamation shall be set forth in the 

recl ... tlon plan. 

(6) The contract, reclamation plan, and amendments 

accepted by the board shall be a public record and open to 

inspection. 

(7) The contract shall become effective when signed by 

the board and the operator and shall remain in force until 
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terminated by autual consent or by the board upon 6 .anths' 

notice." 

Section 7. Section 82-4-441, MCA, is amended to read: 

"82-4-441. Penalty enforcement. (1) A person who 

violates any of the provisions of this part or rules adopted 

thereunder or provisions of a contract for reclamation shall 

pay a civil penalty of not less than $100 or more than 

$1,000 for the violation and arr additional civil penalty of 

not less than $100 or more than $1,000 for each day during 

which a violation continues following the service of notice 

of the violation, and the person may be enjoined from 

continuing such violation as provided in this section. These 

penalties are recoverable in an action brought in the name 

of the state of Montana by the attorney general in the 

district court having jurisdiction of the defendant or by 

mutual agreement of the parties involved, in the district 

court of the first judicial district. Penalty money shall be 

credited to the general fund. 

(2) The attorney general shall, upon the request of 

the department, sue for the recovery of the penalties 

provided for in this section and bring an action for a 

restraining order or a temporary or permanent injunction 

against an operator or other person violating or threatening 

to violate an order adopted under this part. 

(3) The civil penalties provided for in this section 
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1 may be_ waived for a minor violation if it is determined that 

2 the violation does not represent potential harm to public 

3 health, public safet_y_~ .. -~r the environment and does not 

4 l!!!P~_ir the administration of this part. The board shall 

5 adopt rules to i~plement _and --~-~~i!l.~-~te~ ~ _.E~_?~~r.!'::'~ for 

6 Yaiver o~_~enalty under this subsection." 

I NEW SECTION. Section 8. Extension of authority. Any 

8 existing authority of the department of state lands and the 

9 board of land commissioners to make rules on the subject of 

10 the provisions of this act is extended to the provisions of 

11 this act. 

-End-
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