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INTRODUCED BY 

~I BILL NO. ___ilSB 
1,~,.J.~~ 

BY REQUEST 

I = --- ----~~ 

OF THE LEGISLATIVE FINANCE COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO REVISE USE OF WATER 

DEVELOPMENT FUNDS; AND AMENDING SECTIONS 85-1-102, 85-1-206, 

AND 85-1-207, MCA." 

BE IT ENACTED BY TBE LEGISLATURE OF THE STATE OF MONTANA: 

Section la Section 85-1-102, MCA, is amended to read: 

"85-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1} "Administrative costs 11 means costs incurred by 

the department: 

(a) for the purpose of protecting the department's 

properties and assets; 

(b) to oversee the operation and maintenance of the 

projects; 

(c) to administer contracts and receivables; 

(d) to maintain project financial records; 

{e) to provide technical assistance for operating, 

maintaining, and rehabilitating the projects; and 

(f) to assist in securing funds for operating, 

mai0~ininq, and rehabilitating the projects. 

t:ltill 11 Board" means the board of natural resources 
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and conservation provided for in 2-15-3302. 

(3) "Cost of operation and maintenance" means the 

costs of operation, maintenance, and routine repairs and the 

costs incurred by the water users' association or the 

department in the distribution of water from the project, 

excluding the department's administrative costs. 

titi!l "Cost of works'' means the cost of construction.!.. 

including any rehabilitation or alteration of the project; 

the cost of all lands, property, rights, easements, and 

franchises acquired which are deemed necessary for the 

construction: the cost of all water rights acquired or 

exercised by the department in connection with those works: 

the cost of all machinery and equipment, financing charges, 

interest prior to and during construction and for a period 

not exceeding 3 years after the completion of construction; 

cost of engineering and legal expenses, plans, 

specifications, surveys~ estimates of cost, and other 

expenses necessary or incident to determining the 

feasibility or practicability of any project; administrative 

expense; and such other expenses as may be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of the same in 

operation. 

t-3tffi "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 
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15, part 33. 

t4t.1.&1 "Owner" means all individuals, irrigation 

districts, drainage districts, flood control districts, 

incorporated companies, societies, or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

t'>till "Private person" means any i:1dividual, 

association, 

nongovernmental 

partnership, 

entity not 

corporation, or other 

eligible 

under 85-1-605 but does not include a 

for loans and grants 

governmental entity 

such as an agency, local government, or political 

subdivision of the state, the United States, or any agency 

thereof, or any other governmental entity. 

t6tffi 

defined or 

physically 

single unit. 

"Project" means any one 

any combination of such 

of the works herein 

works which are 

connected or jointly managed and operated as a 

t-?till "Public benefits" means those benefits that 

accrue from a water development project or activity to 

persons other than the private grant or loan recipient and 

that enhance the common well-being of the people of Montana. 

Public benefits include but are not limited to recreation, 

flood control, erosion reduction, agricultural flood damage 

reduction, water quality enhancement, sediment reduction, 

access to recreation opportunities, and wildlife 
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conservation. 

t8t.i.!.QJ_ "Water. development account" means a separate 

account created by 85-l-617 within the state special revenue 

fund of the state treasury to finance loans under the 

provisions of the water development program to agencies, 

local governments, and political subdivisions of the state, 

private persons, and any other eligible recipients from 

proceeds of bonds issued under part 6 of this chapter. 

t9tJ....!!.l '"nater development activity" means an action or 

program to protect and enhance water-based recreation or to 

protect or enhance water resources for the benefit of 

agriculture, flood control, or other uses, including but not 

limited to such purposes as the promotion of efficient use 

of water in agriculture, the improvement of water quality in 

agriculture and other nonpoint sour.ce uses, the protection 

and enhancement of water-based recreation, the control of 

erosion of streambanks and control of sedimentation of 

rivers and streams, and providing greater local and state 

control of Montana water 

activities may provide any 

nonmarketable benefits. 

resources. 

combination 

Water development 

of marketable and 

t%9ti!1.1_ "Water development state special revenue 

account" means a separate account created by 85-1-604 within 

the state special revenue fund of the state treasury for the 

purposes of the water development program as set forth in 
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85-1-604. 

trrt~ "Water development project" means a project as 

defined in subsection t6t 1!1• except that water development 

projects are not limited to projects owned or operated by 

the department .. 

tlitl.!..!l "Water development debt service fund" means a 

separate fund created by 85-1-603 within the debt service 

fund type of the state treasury to be used as provided in 

85-1-619. 

t%3t~ "Works" means all property, rights, easements, 

and franchises relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the department in connection with those 

works and includes all means of conserving and distributing 

water, including, without limiting the generality of the 

foregoing, reservoirs, dams, diversion canals, distributing 

canals, waste canals, drainage canals, dikes, lateral 

ditches and pumping units, mains, pipelines, and waterworks 

systems and includes all such works for the conservation, 

development, storage, distribution, 

water, including without limiting the 

foregoing, works for the purpose of 

and utilization of 

generality of the 

irrigation, flood 

prevention, drainage, fish and wildlife, recreation, 

developr.lent of power, watering of stock, supplying of water 

for public, domestic, industrial, or other uses and for fire 
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protection." 

Section 2. Section 85-1-206, MCA, is amended to read: 

"85-1-206. Construction of works by department. (1) 

Subject to the approval of the board, the department may 

construct works, the cost of the construction to be paid 

wholly by means of or with the proceeds of revenue bonds 

hereinafter authorized or of a grant or loan to aid in 

financing the construction from the United States or any 

instrumentality or agency thereof and other funds provided 

for the construction. Before constructing a project, the 

department shall estimate the cost of the project, the 

administrative expenses, the cost of ma~nta±ning,-repairingr 

end-operae~ng-it operation and maintenance, and the revenues 

to be derived therefrom. A project may not be constructed 

unless, according to the estimates, the revenues to be 

derived will be sufficient to pay the administrative costs, 

the cost of maintaining,--repair±ng,--end--operating--±t 

operation and maintenance, and to--psy the principal and 

interest of loans or revenue bonds which may be issued for 

the cost of the project; however, in connection with the 

issuance of revenue bonds, the failure of the department to 

make the estimates required by this section or to make them 

in proper form does not affect the validity or 

enforceability of those bonds or of the trust indenture, 

resolution, or other security therefor. 

-6-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

LC 0437/01 

(2) Should the bid of the lowest responsible bidder on 

any capital improvement associated with public works exceed 

the department estimates of the cost of the improvements by 

more than 5\, the department shall obtain approval from the 

water user association, whenever an association is involved, 

before the bid is accepted; however, capital improvements of 

an emergency nature necessary to protect life or property or 

to supply immediate needs for water do not require such 

approval. 

(3) A purpose of this chapter is to meet, so far as 

possible, a statewide need for the conservation and use of 

12 water through the construction and operation of projects 

13 designed for those purposes. The projects to be finally 

14 constructed shall qualify as parts of the statewide program 

15 and shall be approved by the board upon the showing of their 

16 prospective ability to meet, through the sale of water or 

17 other services, the cost of operation, and maintenance7-aft~ 

18 repair and the amo~t±tat~e~-of-~he--ees~--of principal and 

19 interest of loans and revenue bonds issued to finance the 

20 construction. The failure of the board to determine the 

21 prospective ability of a project does not affect the 

22 validity or enforceability of the bonds or of the trust 

23 indenture, resolution, or other security therefor." 

24 

25 

Section 3. Section 85-1-207, MCA, is amended to read: 

''85-l-207, Determination of costs of works. The 
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department, in determining how the cost of works,-may-make 

non~e~mettreab~~-a~iowanee~-fo~-eoete-e£ must be met, shall 

consider the value of public benefits,-ineY~ding-~ttt-not 

i±m±~ed-to-irr±gationr-reereatien,--£iood--ptevention,--f~~h 

and--wi:ld.l:i:fe 1 --and--:!~rel!lm-·-ste.b-ilir:ation ~i!____l_~_!'epayment 

capacity of the water users. A state grant may be ~vided 

by the department to compensate for the value_9~~blic 

benefits, to minimize the liabilities of the state of 

Montana, and LO pay the difference between the_water users' 

repayment capacity and the cost of works." 

-End-
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APPROVED BY COHH. ON 
NATURAL RESOURCES 

BOUSE BILL NO. 358 

INTRODUCED BY BARDANOUVE 

BY REQUEST OF THE LEGISLATIVE FINANCE COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO RBYfSB-SSB-9P--WA~BR 

BBYBb&PMBN~-PSH95~-ANB-AMBNBfN8-9Be~f9NS-85-l-lB~7-85-t-~86y 

ANB---85-t-~B~y---MeA~& CLARIFY EXISTING LAW REGARDING 

STATE-OWNED WATER PROJECTS TD SPECIFY THAT ADMINISTRATIVE 

COSTS ARE DISTINCT FROM OPERATION AND MAINTENANCE COSTS, 

THAT PROJECT WATER USERS ARE ONLY BILLED FOR REIMBURSEMENT 

OF OPERATION AND MAINTENANCE COSTS, AND THAT THE DEPARTMENT 

MAY UTILIZE STATE GRANTS AS REIMBURSEMENT FOR PUBLIC 

BENEFITS TO BE DERIVED FROM THE PROJECT! TO ALLOW THESE 

GRANTS TO BE FACTORED INTO THE REQUIRED ESTIMATE OF PROJECT 

COSTS MADE PRIOR TO CONSTRUCTION; TO ALLOW THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION TO CONSIDER WATER USERS' 

ABILITY TO REPAY PROJECT CONSTRUCTION AND REHABILITATION 

COSTS! AND AMENDING SECTIONS 85-1-102, 85-1-206, AND 

85-1-207, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-1-102, MCA, is amended to read: 

"85-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

(1) "Administrative costs 11 means costs incurred by 
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the department: 

(a) for the purpose of protecting the department's 

properties and assets; 

(b) to oversee the operation and maintenance of the 

projects; 

(C) to administer contracts and receivables; 

(d) to maintain project financial records; 

!e) to provide technical assistance for operating, 

maintaining, and rehabilitating the projects; and 

(f) to assist in securing funds for operating, 

maintaining, and rehabilitating the projects. 

trtill .. Board" means the board of natural resources 

and conservation provided for in 2-15-3302. 

(3) 11 Cost of operation and maintenance'' means the 

costs of operation, maintenance, and routine repairs and the 

costs incurred by the water users' association or the 

department in the distribution of water from the project, 

excluding the department's administrative costs. 

titi!l "Cost of works" means the cost of construction.L 

including any rehabilitation or alteration of the project; 

the cost of all lands, property, rights, easements, and 

franchises acquired which are deemed necessary for the 

construction; the cost of all water rights acquired or 

exercised by the department in connection with those works; 

the cost of all machinery and equipment, financing charges, 

-2- HB 358 
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interest prior to and during construction and for a period 

not exceeding 3 years after the completion of construction; 

cost of engineering and legal expenses, plans, 

specifications, surveys, 

expenses necessary or 

estimates of 

incident to 

cost, and other 

determining the 

feasibility or practicability of any project; administrative 

expense; and such other expenses as may be necessary or 

incident to the financing herein authorized and the 

construction of the works and the placing of the same in 

operation. 

t-3till 11 Departmentu means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

t4tffi 110wner" means all individuals, irrigation 

districts, drainage districts, flood control districts, 

incorporated companies, societies, or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

t5tffi "Private person" means any individual, 

association, partnership, corporation, or other 

nongovernmental entity not eligible for loans and grants 

under 85-1-605 but does not include a governmental entity 

such as an agency, local government, or political 

subdivision of the state, the United States, or any agency 

thereof, or any other governmental entity. 
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t6t1!1_ "Project'' means any one of the works herein 

defined or any combination of such works which are 

physically connected or jointly managed and operated as a 

single unit. 

ti't .12.1 "Public benefits" means those benefits that 

accrue from a water development project or activity to 

persons other than the private grant or loan recipient and 

that enhance the common well-being of the people of Montana. 

Public benefits include but are not limited to recreation, 

flood control, erosion reduction, agricultural flood damage 

reduction, water quality enhancement, sediment reduction, 

access to recreation opportunities, and wildlife 

conservation. 

t8t.!..!.Ql "Water development account" means a separate 

account created by 85-l-617 within the state special revenue 

fund of the state treasury to finance loans under the 

provisions of the water development program to agencies, 

local governments, and political subdivisions of the state, 

private persons, and any other eligible recipients from 

proceeds of bonds issued under part 6 of this chapter. 

t9t1!.!1 "Water development activity" means an action or 

program to protect and enhance water-based recreation or to 

protect or enhance water resources for the benefit of 

agriculture, flood control, or other uses, including but not 

limited to such purposes as the promotion of efficient use 

-4- HB 358 
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of water in agriculture, the improvement of water quality in 

agriculture and other nonpoint source uses, the protection 

and enhancement of water-based recreation, the control of 

erosion of streambanks and control of sedimentation of 

rivers and streams, and providing greater local and state 

control of Montana water resources~ Water development 

activities may provide any combination of marketable and 

nonmarketable benefits. 

ti67i.!.ll "Water development state special revenue 

account" means a separate account created by 85-l-604 within 

the state special revenue fund of the state treasury for the 

purposes of the water development program as set forth in 

85-l-604. 

tT±t.iill. "Water development project" means a project as 

defined in subsection t6t 1!1, except that water development 

projects are not limited to projects owned or operated by 

the department~ 

tX-iti.!!l "Water development debt service fund'' means a 

separate fund created by 85-1-603 within the debt service 

fund type of the state treasury to be used as provided in 

85-1-619. 

ti3t~ "Works" means all property, rights, easements, 

and franchises relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the department in connection with those 

-5- HB 358 
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works and includes all means of conserving and distributing 

water, including, without limiting the generality of the 

foregoing, reservoirs, dams, diversion canals, distributing 

canals, waste canals, drainage canals, dikes, lateral 

ditches and pumping units, mains, pipelines, and waterworks 

systems and includes all such works for the conservation, 

development, storage, distribution, and utilization of 

water, including without limiting the generality of the 

foregoing, works for the purpose of ir~igation, flood 

prevention, drainage, fish and wildlife, recreation, 

development of power, watering of stock, supplying of water 

for public, domestic, industrial, or other uses and for fire 

protection.'' 

Section 2. 

"85-1-206. 

Subject to the 

Section 85-1-206, MCA, is amended to read: 

Construction of works by department~ (1) 

approval of the board, the depa~tment may 

construct works, the cost of the construction to be paid 

wholly by means of or with the proceeds of revenue bonds 

hereinafter authorized or of a grant or loan to aid in 

financing the construction from the United States or any 

instrumentality or agency thereof and other funds provided 

for the construction. Before constructing a project, the 

department shall estimate the cost of the project, the 

8dministrative-expense~; the cost of maint8inin97-~epatrtn97 

end-operati-n9-i-t operation and ma_il!ten_an~, and the revenues 

-6- HB 358 
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to be derived therefrom. A project may not be constructed 

unless, according to the estimates, the revenues to be 

derived will be sufficient to pay the 8dm~ft~e~~ati¥e-eo~t~T 

the cost of maifttaiftift~,--repair±ftgt--and--operatin9---it 

operation and maintenance, and te--pay the principal and 

interest of loans or revenue bonds which may be issued for 

the cost of the project; however, in connection with the 

issuance of revenue bonds, the failure of the department to 

make the estimates required by this section or to make them 

in proper form does not affect the validity or 

enforceability of those bonds or of the trust indenture, 

resolution, or other security therefor. 

12) Should th@ bid of the lowest responsible bidder on 

any capital improvement associated with public works exceed 

the department estimates of the cost of the improvements by 

more than 5%, the department shall obtain approval from the 

water user association, whenever an association is involved, 

before the bid is accepted; however, capital improvemerits of 

an emergency nature necessary to protect life or property or 

to supply immediate needs for water do not require such 

approval. 

(3) A purpose of this chapter is to meet, so far as 

possible, a statewide need for the conservation and use of 

water through the construction 

designed for those purposes. 
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constructed shall qualify as parts of tbe statewide program 

and shall be approved by the board upon the showing of their 

prospective ability to meet, through the sale of water or 

other services, the cost of operationT and maintenance7--and 

repair and the smortizstion--or-the-co3t-o£ principal and 

interest of loans and revenue bonds issued to finance the 

construction. 

prospective 

validity or 

The failure 

ability of a 

enforceability 

of the 

project 

of the 

board to determine the 

does not affect the 

bonds or of the trust 

indenture, resolution, or other security therefor." 

Section 3. Section 85-1-207, MCA, is amended to read: 

"85-1-207. Determination of costs of works. The 

department, in determining how the cost of works7--may--make 

nonreimbHrsab%e--a%%owanees--£or-eosts-of must be met, shall 

consider the value of public benefitsr--tne~~dtng--a~e--net 

%tm±eed--eo--±rri~ation,--reereation7-Eieed-preven~ianT-£ish 

and-wildlife7-and-eeream--stabilization and the repayment 

capacity of the water users. A state grant may be provided 

by the department to compensate for the value of public 

benefits, to minimize the liabilities of the state of 

Montana, and to pay the difference between the water users' 

repayment capacity and the cost of works." 

NEW SECTION. SECTION 4. EXTENSION OF AUTHORITY. ANY 

EXISTING AUTHORITY OF THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION TO MAKE RULES ON THE SUBJECT OF THE PROVISIONS 

-8- HB 358 
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HOUSE BILL NO. 358 

INTRODUCED BY BARDANOUVE 

BY REQUEST OF THE LEGISLATIVE FINANCE COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO RBY~SB-SSB-9P--WA~BR 

9BYB&9PMBN~-PSN99~-ANB-AMBNB~N8-9Be~~8NS-85-l-l8iT-B5-l-i867 

ANB---85-l-iB~T---MeA~• CLARIFY EXISTING LAW REGARDING 

STATE-OWNED WATER PROJECTS TO SPECIFY THAT ADMINISTRATIVE 

COSTS ARE DISTINCT FROM OPERATION AND MAINTENANCE COSTS, 

THAT PROJECT WATER USERS ARE ONLY BILLED FOR REIMBURSEMENT 

OF OPERATION AND MAIN'l$NANCE COSTS, AND THAT THE DEPARTMENT 

MAY UTILIZE STATE GRANTS AS REIMBURSEMENT FOR PUBLIC 

BENEFITS TO BE DERIVED FROM THE PROJECT; TO ALLOW THESE 

GRANTS TO BE FACTORED INTO THE REQUIRED ESTIMATE OF PROJECT 

COSTS MADE PRIOR TO CONSTRUCTION; TO ALLOW THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION TO CONSIDER WATER USERS' 

ABILITY TO REPAY PROJECT CONSTRUCTION AND REHABILITATION 

COSTS; AND AMENDING SECTIONS 85-1-102, 85-1-206, AND 

85-1-207, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-1-102, MCA, is amended to read: 

"85-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the following definitions apply: 

( l) "Administrative costs" means costs incurred by 

~ ...... , .. , .... , .. Council 
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the department: 

(a) for the purpose of protecting the department's 

properties and assets; 

(b) to oversee the operation and maintenance of the 

projects: 

(C) to administer contracts and receivables; 

(d) to maintain project financial records; 

(e) to provide technical assistance for operating, 

maintaining, and rehabilitating the projects; and 

(f) to assist in securing funds for operating, 

maintaining, and rehabilitating the projects. 

tltill "Board'' means the board of natural resources 

and conservation provided for in 2-15-3302. 

t3) "Cost of operation and maintenance" meana the 

costs of operation, maintenance, and routine repairs and the 

costs incurred by the water users' association or the 

department in the distribution of water from th~ project, 

excluding the department's administrative costs. 

ti!till "Cost of works" means the cost of construction.!. 

including any rehabilitation or alteration of the project; 

the cost of all lands, property, rights, easements, and 

franchises acquired which are deemed necessary for the 

construction: the cost of all water rights acquired or 

exercised by the department in connection with those works; 

the cost of all machinery and equipment, financing charges, 
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interest prior to and du~ing construction and for a period 

not 

cost 

exceeding 3 years after the completion of construction: 

of engineering and legal expenses, plans, 

specifications, surveys, estimates of cost, and other 

expenses necessary or incident to determining the 

feasibility or practicability of any project; administrative 

expense; and such other expenses as may be necessary or 

incident to the financing 

construction of the works 

operation. 

herein authorized and the 

and the placing of the same in 

t3tlli "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

t4till "OWner" means all individuals, irrigation 

districts, drainage districts, flood control districts, 

incorporated companies, societies, or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

t5till "Private _person" means any individual, 

associat-ion, partnership, corporation, or other 

nongovernmental entity not eligible for loans and grants 

under 85-1-605 but does not include a governmental entity 

such as an agency, local government, or political 

subdivision of the state, -the United States, or any agency 

thereof, or any other gover~ntal entity. 
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t6till "Project" means any one of the works herein 

defined or any combination of such 

physically connected or jointly managed and 

single unit. 

works which are 

operated as a 

t~i"ill "Public benefits" means those benefits that 

accrue from a water development project or activity to 

persons other than the private grant or loan recipient and 

that enhance the common well-being of the people of Montana. 

Public benefits include but are not limited to recreation, 

flood control, erosion reduction, agricultural flood damage 

reduction, water quality enhancement, sedi~ent reduction, 

access to re..:reation opportunities, and wildlife 

conservation. 

tBti!Ql "Water development account" means a separate 

account created by 85-1-617 within the state special revenue 

fund of the state treasury to finance loans under the 

provisions of the water development program to agencies, 

local governments, and political subdivisions of the state, 

private persons, and any other eligible recipients from 

proceeds of bonds issued under part 6 of this chapter. 

t9t1!!.1 "Water development act.ivity" mE!!ans _an action or 

program to protect and enhance water-based recreation or to 

protect or enhance water resources for the benefit of 

agriculture, flood control, or other uses, including but not 

limited to such purposes as the promotion of eff_icient use 
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of water in agriculture, the imp~ovement of water quality in 

agriculture and other nonpoint source uses, the protection 

and enhancement of water-based recreation, the control of 

erosion of streambanks and control of sedimentation of 

rivers and 

control of 

streams, and providing greater local and state 

Montana water resources. Water development 

activities may prOvide any combination of marketable and 

nonmarketable benefits. 

tlBt1!1.1 "Water development state special revenue 

account" means a separate account created by 85-l-604 within 

the state special revenue fund of the state treasury for the 

purposes of the water development program as set forth in 

85-1-604. 

tilti!ll "Water development project" means a project as 

defined in subsection t6~ ~, except that water development 

projects are not limited to projects owned or operated by 

the department. 

tTi!tl.!.!l 01 Water development debt service fund'" means a 

separate fund created by 85-1-603 within the debt service 

fund type of the state treasury to be used as provided in 

85-1-619. 

t%3-t~ "Works" means all property, rights, easements, 

and franchises relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by the department in connection with those 
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works and includes all means of conserving and distributing 

water, including, without limiting the generality of the 

foregoing, reservoirs, dams, diversion canals, distributing 

canals, waste canals, drainage canals, dikes, lateral 

ditches and pumping units, mains, pipelines, and waterworks 

systems and includes all such works for the conservation, 

development, storage, distribution, and utilization of 

water, including without limiting the generality of the 

foregoing, works for the purpose of irrigation, flood 

prevention, drainage, fish and wildlife, recreation, 

development of power, watering of stock, supplying of water 

for public, domestic, industrial, or other uses and for fire 

protection." 

Section 2. Section 85-1-206, MCA, is amended to read: 

"85-1-206. Construction of works by department. (1) 

Subject to the approval of the board, the department may 

construct works, the cost of the construction to be paid 

wholly by means of or with the proceeds of revenue bonds 

hereinafter authorized or of a grant or loan to aid in 

financing the construction from the United States or any 

instrumentality or agency thereof and other funds provided 

for the construction. Before constructing a project, the 

department shall estimate the cost of the project, the 

sdm~~~stret~ve-e~~e~~esr the cost of maintainin9r-repeirin9r 

an~-eperatinq-it operation and maintenance, and the revenues 
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to be derived therefrom. A project may not be constructed 

unless, according to the estimates, the revenues to be 

derived will be sufficient to pay the adm~ftis~~ati•e-ecst~T 

th~ cost of meintaiftiftg7--repairin9 7 --and--epera~iftg---it 

operation and maintenance, and te--pay the principal and 

interest of loans or revenue bonds which may be issued for 

the cost of the project; however, in connection with the 

issuance of revenue bonds, the failure of the department to 

make the estimates required by this section or to make them 

in proper form 

enforceability of 

does 

those 

not 

bonds 

affect the validity or 

or of the trust indenture, 

resolution, or other security therefor. 

(2) Should the bid of the lowest responsible bidder on 

any capital improvemen-t associated with public works exceed 

the department estimates of the cost of the improvements by 

more than 5\, the department shall obtain approval from the 

water user association, whenever an association is involved, 

before the bid is accepted; however, capital improvements of 

an emergency nature necessary to protect life or property or 

to supply immediate needs for water do not require such 

approval. 

(3) A purpose of this chapter is to meet, so far as 

possible, a statewide need for the conservation and use of 

water through the construction and operation of projects 

designed for those purposes. The projects to be finally 
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constructed shall qualify as parts of the statewide program 

and shall be approved by the board upon the showing of their 

prospective ability to meet, through the sale of water or 

other services, the cost of operationy and maintenancey--and 

repair and the amortization--of-the-cost-of principal and 

interest of loans and revenue bonds issued to finance the 

construction. The failure 

prospective ability of a 

validity or enforceability 

of the 

project 

of the 

board to determine the 

does not affect the 

bonds or of the trust 

indenture, resolution, or other security therefor.'' 

Section 3. Section 85-1-207, MCA, is amended to read: 

"85-1-207. Determination of costs of works. The 

department, in delermining how the cost of worksT--may--Ma~e 

nonreimbursabie--a%%eweftees--for-eests-ef must be met, shall 

consider the value of public benefits7--ineluding--but--ne~ 

~imite~--to--irrigattonT--reereation7-£~oo~-pre¥entieny-fisft 

and-wiidiifey-and-stream--stab~%i~atien and the repayment 

capacity of the water users. A state grant may be provided 

by the department to compensate for the value of public 

benefits, to minimize the liabilities of the state of 

Montana, and to pay the difference between the water users• 

repay.ent capacity and the cost of works." 

NEW SECTION. SECTION 4. EXTENSION OF AUTHORITY. ANY 

EXISTING AUTHORITY OF THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION TO MAKE RULES ON THE SUBJECT OF THE PROVISIONS 
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HOUSE BILL NO. 358 

INTRODUCED BY BARDANOUVE 

BY REQUEST OF THE LEGISLATIVE FINANCE COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT TO RBYISB-HSB-BP--WA~BR 

BBYBh9PMBNT-PHNBS~-AN9-~BN9lN6-SBe~tBNS-85-l-l9~7-85-l-~86t 

ANB---85-l-~9~,---MeA~• CLARIFY EXISTING LAN REGARDING 

STATE-OWNED WATER PROJECTS TO SPECIFY THAT ADMINISTRATIVE 

COSTS ARE DISTINCT FROM OPERATION AND MAINTENANCE COSTS, 

THAT PROJECT WATER USERS ARE ONLY BILLED FOR REIMBURSEMENT 

OF OPERATION AND MAINTENANCE COSTS, AND THAT THE DEPARTMENT 

MAY UTILIZE STATE GRANTS AS REIMBURSEMENT FOR PUBLIC 

BENEFITS TO BE DERIVED FROM THE PROJECT; TO_ALLOW THESE 

GRANTS TO BE FACTORED INTO THE REQUIRED ESTIMATE OF PROJECT 

COSTS MADE PRIOR TO CONSTRUCTION; TO ALLOW THE DEPARTMENT OF 

NATURAL RESOURCES AND CONSERVATION TO CONSIDER KATER USERS' 

ABILITY TO REPAY PROJECT CONSTRUCTION AND REHABILITATION 

COSTS; AND AMENDING SECTIONS 85-1-102, 85-1-206, AND 

85-1-207, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-1-102, MCA, is amended to read: 

"BS-1-102. Definitions. Unless the context requires 

otherwise, in this chapter the following d@[initions apply: 

1!1 "Adm~nistrative costs" means costs incurred by 
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the department: 

(a) for the purpose of protecting the department's 

properties and assets; 

(b) to oversee the operation and maintenance of the 

projects; 

~ to administer con~racts and receivablesJ 

(d) to maintain project financial_ records; 

1e} to provide technical ~ssistance for operating, 

mai~tain~ng, and_rehabili~ating the projacts; and 

Lu___to assist in securing f~nds for operating, 

~ain~~ininq, and rehabilitating the proj~cts. 

tttlli "Board" means the board of nat1Hal resources 

and conservation provided for in 2-15-3302. 

( 3) "Cost of _operation and maintenance" means the 

cos~f oparati~main~enanc~~-l!_<!_!_outine repairs and the 

costs incur~_y__ the wat_f!_!____~sers' association or the 

~~rtment if!_ the di_st-ribut.ion __ of wa_~-- ~rom th~_____Eroject, 

excluding the department ' __ s adm_!_!1_ist_!_ative co~~~ 

t~ti!l "Cost of works" means the cost of construction~ 

including any rehabilitation or al~eration 9f the pro~~; 

the cost of all lands, property, rights. easements, and 

franchises acquired which are deemed necessary for the 

construction; lhe cost of all water rights acquired or 

exercised by the department in connection with those works: 

the cost of all machiner'f and equipment, financing' charge!':~, 
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interest prior to and during construction and for a period 

not 

cost 

exceeding 3 years after the completion of construction; 

of engineering and legal expenses, plans, 

specifications, surveys, estimates of cost, and other 

expenses necessary or incident to determining the 

feasibility or practicability of any project: administrative 

expense; and such other expenses as may be necessary or 

incident to 

construction 

operation. 

the financing 

of the works 

herein authorized and the 

and the placing of the same in 

t~till "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

t4till "Owner" means all individuals, irrigation 

districts, drainage districts, flood control districts, 

incorporated companies, societies, or associations having 

any title or interest in any properties, rights, easements, 

or franchises to be acquired. 

tStill "Private person" means any individual, 

association, partnership, corporation, or other 

nongovernmental entity not eligible for loans and grants 

under 85-1-605 but does not include a governmental entity 

such as an agency, !peal government, or political 

subdivision of the state, the United States, or any agency 

thereof, or any other governmental entity. 
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t6ti!l "Project" means any one of the works herein 

defined or any combination of such 

physically connected or jointly managed and 

single unit. 

works which are 

operated as a 

t:;t ill "Public benefits" means those benefits that 

accrue from a water development project or activity to 

persons other than the private grant or loan recipient and 

that enhance the common well-being of the people of Montana. 

Public benefits include but are not limited to recreation, 

flood control, erosion reduction, agricultural flood damage 

reduction, water quality enhancement. sediment reduction, 

access to 

conservation. 

recreation opportunities, and wildlife 

t8t~ "Hater development account" means a separate 

account created by 85-1-617 within the state special revenue 

fund of the state treasury to finance loans under the 

provisions of the water development program to agencies, 

local governments, and political subdivisions of the state, 

private persons, and any other eligible recipients from 

proceeds of bonds issued under part 6 of this chapter. 

t9~1!!1 "Water development activity" means an action or 

pro9ram to protect and enhance water-based recreation or to 

protect or enhance water resources for the benefit of 

agriculture, [lood control, or other uses, including but not 

limited to such purposes as the promotion of efficient use 
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of water in agriculture, the improvement of water quality in 

agriculture and other nonpoint source uses, the protection 

and enhancement of water-based recreation, the control of 

erosion of streambanks and control of sedimentation of 

rivers and 

control of 

streams, 

Montana 

and providing greater local and state 

water resources. Water development 

activities may provide any combination of marketable and 

nonmarketable benefits. 

tl9tl~ "Water development slate special revenue 

account" means a separate account created by 85-l-604 within 

the state special revenue fund of the state treasury for the 

purposes of the water development program as set forth in 

85-1-604. 

tl-i-'t1ll.l "Water development project'" mea.ns' a project as 

defined in subsection t6t 1!1• except that water development 

projects are not limited to projects owned or operated by 

the department. 

til!t!__!!l "Water development debt service fund" means a 

separate fund created by 85-1-603 within the debt service 

fund type of the state treasury to be used as provided in 

85-1-619. 

tt3t.1..!21 "Works" means all property, rights, easements, 

and franchises relating thereto and deemed necessary or 

convenient for their operation and all water rights acquired 

or exercised by lhe department in connection with those 
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works and includes all means of conserving and distributing 

water, including, without limiting the generality of the 

foregoing, reservoirs, dams, diversion canals, distributing 

canals, waste canals, drainage canals, dikes, lateral 

ditches and pumping units, mains, pipelines, and waterworks 

systems and includes all such works for the conservation, 

development, storage, distribution, and utilization of 

water, including without limiting the generality of the 

(oregoing, works for the purpose of irrigation, flood 

prevention, drainage. fish and wildlife, recre~tion, 

development of power, watering of stock, supplying of water 

for public, domestic, industrial, or other uses and for fire 

protection." 

Section 2. Section 85-l-206, MCA, is amended to read: 

"85-l-206. Construction of works by department. ( 1) 

Subject to the approval of the board, the department may 

construct works, the cost of the construction to be paid 

wholly by means of or with the proceeds of revenue bonds 

hereinafter authorized or of a grant Q!__loa~ to aid in 

financing the construction from the United States or any 

instrumentality or agency thereof and other funds provided 

for the construction. Before constructing a project, the 

department shall estimate the cost of the project, ~~ 

ad~_!ni_~~r~t'i:v~~__E~n~~~, the cost of rne;i-nta~ni-ru~.,-r~p&iri-nq, 

e:nd~opet"l"'~inq-it' ~!dtio_n_~nd mai_~tenance, and the revenues 
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to be derived therefrom. A project may not be constructed 

unless, according to the estimates, the revenues to be 

derived will be sufficient to pay the admini~tratiye-eo~t~T 

the cost of mein~eininqy--~~p8~r~"~T--an~--eperet~"~---tt 

operat~~~ and maintenance, and to--~ey the principal and 

interest of loans or revenue bonds which may be issued for 

the cost of the project; however, in connection with the 

issuance of revenue bonds, the failure of the department to 

make the estimates required by this section or to make them 

in proper form do~s not affect the validity or 

enforceability of those bondg or of the trust indenture, 

resolution, or other security therefor. 

(2) Should the bid of the lowest responsible bidder on 

any capital improvement associated with public works exceed 

the department estimates of the cost of the improvements by 

more than 5\, the department shall obtain approval from the 

water user association, whenever an association is involved, 

before the bid is accepted; however, capital improvements of 

an emergency nature necessary to protect life or property or 

to supply immediate needs for water do not require such 

approval. 

(3) A purpose of this chapter is to meet, so far as 

possible, a statewide need for the conservation and use of 

water through the construction and operation of projects 

designed for those purposes. The projects to be finally 
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constructed shall qualify as parts of the statewide program 

and shall be approved by the board upon the showinq of their 

prospective ability to meet, through the sale of water or 

other services, the cost of operation; and maintenanceT--an~ 

r~~eir and the eMertizetion--of-ehe-e~~t-of principal and 

inte~est of loans and revenue bonds issue~ to financ~ the 

construction. The failure of the board to determine the 

prospective ability of a project does not affect the 

validity or enforceability of the bonds or of the trust 

indenture, resolution, or other security therefor." 

Section ]. Section 85-1-207, MCA, is amended to read: 

"85-1-207. Determination oE costs of works. The 

department, in determining how the cost of works 7--mar--ma~@ 

nenreimb~rsebie--aliewanees--fo~-eo~t~-of must be met, shall 

consider the value of public benefitsT--~nei~ding--bnt--net 

i~Mited--~o--irri~ationy--r~ereat~onT-Eiaad-pre•ent~enT-fi~h 

and-wildlife 7 -an~-~tream~-5tab~ii~ntien and the repayment 

~a.E....acity of the water users. A stat_~_ grant may be provided 

by the department to compensate for the value of public 

benefits, to minimize the liabilities of the state of 

Montana, and to p~~e difference between the water users' 

repayment capacity and the cost of works." 

NEW SECTION. SECTION 4. EXTENSION OF AUTHORITY. ANY 

EXISTING AUTHORITY OF THE BOARD OF NATURAL RESOURCES AND 

CONSERVATION TO MAKE RULES ON THE SUBJECT OF THE PROVISIONS 
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