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A BILL FOR AN ACT TITLED: "RN ACT PROVIDI FOR
INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY
OF PERSONS WHO ARE MENTALLY ILL; AND AMENDING SECTIONS
53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120,
53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH

53-21-128, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANMA:
Section 1. Section 53-21-102, MCA, is amended to read:
"53-21-102. Definitions. As used 1in this part, the

following definitions apply:

(1) "Board" or "mental disabilities bogard of visitors"
means the mental disabilities board of visitors created by
2-15-211.

(2) "Court" means any district court of the state of
Montana.

{3} "Department" means the department of institutions
provided for in Title 2, chapter 15, part 23.

(4) "BEmergency situation" means a situaticn in which
any person is in imminent danger of death or sericus bodily
barm from the activity of a person who appears to be

seriously mentally ill.
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(5) "Friend of respondent” means any person willing

and able to assist a mentally ill person, & person alleged

to be mentally ill, a seriously mentally ill person, or a

person  alleged to be seriously mentally ill in dealing with

legal proceedings, including consultation with legal counsel

and others. The friend of respondent may be the next of kin,

the person's cdonservator or legal quardian, if any, a

representative of a charitable or religious organization, or

any other person appointed by the court to perform the

functions of a friend of respondent set out in this part.

Only one person may at any one time be the friend of

respondent within the meaning of this part. In appointing a

friend of respondent, the court shall consider the

preference of the respondent. The court may at any time, for

good_cause shown, change its designation of the friend of

respondent.

+53(6) “"Mental disorder" means any organic, mental, or
emctional impairment which has substantial adverse effects
on an individual's cognitive or wvolitional functions.

£6¥(7) "“"Mental health facility" or "facility" means a
public hospital or a licensed private hospital which is
equipped and staffed to provide treatment for persons with
mental disorders or a community mental health center or any
mental health clinic or treatment center approved by the

department. No correctional institution or facility or jail

~2- INTRODUCED BILL

HG3-316



12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0002/01

is a mental health facility within the meaning of this part.

(8) "Mentally ill1" means suffering from a mental

disorder which has not resulted in self-inflicted injury or

injury to others or the imminent threat thereof but which:

(a) has resulted in behavior that creates serious

difficulty in protecting the person's life or health even

with the available assistance of family, friends, or others;

(b) is treatable, with a reasonable prospect of

success and consistent with the least restrictive course of

treatment as provided in_  53-21-127{3), at or through the

facility to which the person is to be committed;

{c) has deprived the person of the capacity to make an

informed decisicn concerning treatment;

{d) has resuited in the person's refusing or being

unable tc consent to voluntary admission for treatment; and

{e) poses a significant risk of the person's becoming

seriocusly mentally ill, within the meaning of this section,

cr will, if untreated, predictably result in further serious

detericration in_the mental condition of the person.

Predictability may be established by the patient's medical

histery.
€7¥(8) "Next of kin" shall include but need not be

limited to the spouse, parents, adult children, and adultc
brothers and sisters of a person.

t83¥{10) "Patient" means a person committed by the court
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for treatment for any period of time or who 1is wvoluntarily
admitted for treatment for any peried of time.

t93(ll) "Peace officer” means any sheriff, deputy
sheriff, marshal, policeman, or other peace officer.

t383(12) "Professional person" means:

ta} a medical doctor; or

(b} a person who has been certified, as provided Ffor
in 53-21-106, by the department.

t+t¥(13) "Reasonable medical certainty"” means
reasonable certainty as judged by the standards of a
professional person.

t¥2y(14) “"Respondent” means a person alleged in a

petition filed pursuant to this part to be mentally i1l or

seriously mentally ill,
t¥3)y-"Priend--cf--reapendentt--means-any-person-wiitting
and-abte~to-assist-a-sericusly-mentatiy-iti-person-or-persen
atteged-to-be-serionsiy-mentatiy-+i1-in-dealing--with--iegqal
proceedingss~—inetuding--consultcacion-with-tegat-counset-and
others--The-friend-cf-respondent-may-be-the-next-of-kin;—the
pefson*s--—ccnservntar—-—cr—-—iegai—-—gnardian;——~if--~—any;
representatives-—of--a-charitabte-or-retigicus-organizatieny
or-any-other-person-appeinted-by-the-court——te—-perform—-the
funeetons-—of--a-—friend-ef-respondent-set-cue~in-this-parts:
Gniy-one-person-may--at--any--one--time-~be--the--friend--of

tespondent--within-the-meaning-of-this-pare~-In-appsinting-a
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friend--of--respondent;--the--caurt---shatt---consider---the
preference-of-the-respondent--Phe-court-may-ae-any-time;-for
good--cause--shown;--change-its-designation-cf~the-friend-of
respendents

t+4y(15) "Seriously mentally ill"” means suffering from
a mental disorder which has vrvesulted in self-inflicted
injury or injury to others or the imminent threat thereof or
which has deprived the person afflicted of the ability to
protect his life or health. For this purpose, injury means
physical injury. No person may be involuntarily committed to
a mental health facility or detained for evaluation and
treatment because he is an epileptic, mentally deficient,
mentally retarded, senile, or suffering from a mental
disorder wunless the condition causes him to be seriously
mentally ill within the meaning of this part.

£15¥(16) "State hospital” means the Montana state
hospital.™

Secticn 2. Section 53-21-106, MCA, is amended to read:

"53-21-106. Certification of prcfessional persons. (1)
The department shall certify professional persons as deEined
in 53-21-102¢%63¢b¥(12)(b) for the purpose of this part.

{2) The department, with reference to recognized
national standards in the field of mental health, =shall
adopt standards and rules governing the certification of

professional persons asa-defined—im-53-21-3182¢30)(b¥.
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{3} The rules for certification must address but are
not limited to:

(a) the type of education that an individual has
received, including degrees;

[b) the type of experience or training received by the
individual;

(c) continuing education, training, instruction, and
work experience necessary to maintain certification;

(d) an examination instrument to be used to determine
an individual's proficiency and understanding of mental
health laws, diagnosis, and treatment procedures;

{e) the procedure for categorical certification
qualifying the level of professional authority and
responsibility of an individual; and

(f) specific procedures for certification,
recertification, and revccation of certification.,”

Section 3. Section 53-21-115, MCA, is amended to read:

"53-21-115, Procedural rights. In addition to any
other rights which may be guaranteed by the constitution of
the United States and of this state, by the laws of this
state, or by this part, any person who is involuntarily
detained or against whom a petition is filed pursuant to
thls part has the fecllowing rights:

{l) the right o notice reasonably in advance of any

hearing or other court proceeding concerning him;

-6-
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(2) the right to know, in advance of any hearing, the

names and _addresses of any witnesses who will testify in

support of the petition;

t2¥(3) the right in any hearing to be present, to
offer evidence, and to present witnesses in any proceeding
concerning him;

t3+(4) the right in any hearing to cross-examine
witnesses;

t4¥({5) the right to be represented by counsel;

£5¥{6) the right to remain silent;

t6¥(7) the right in any hearing to be proceeded
against according to the rules of evidence applicable to
civil matters generally;

t#y(8) the right to view and copy all petitions on
file with the court concerning him;

£B83(3) the right to be examined by a professional
person of his choice when such professional person is
willing and reasonably available;

+9}(10} the right to be dressed in his own clothes at
any hearing held pursuant to this part; and

t38+(11) the right te refuse any but lifesaving
medication for up to 24 hours prior to any hearing held
pursuant to this part."”

Section 4. Section 53-21-116, MCA, is amended to read:

"53-21-116. Right to be present at hearing or trial -—
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appointment of counsel. The perscon alleged to be mentally
ill or seriously mentally i1l has the right to be present at
any hearing or trial. If he has no atterney, the judge shall
appoint one to represent him at either the hearing or the
trial, or both, who shall be compensated from the public
Funds of the county where the respondent resides."

Section 5. Sectjion 53-21-120, MCA, is amended to read:

"53-21-120. Detention to be 1in least restrictive
environment -- preference Eor mental health facility --
court relief -- prehearing detention of mentally ill person
prohibited. (1) A person detained pursuant to this part

shall be detained in the least restrictive environment
required to protect the 1life and physical safety of the
person detained or members of the public; in this respect,
prevention of significant injury to property may be
considered.

{2) Whenever possible, a person detained pursuant to
this part shall be detained in a mental health facility and
in the county of residence. If the person detained demands
a Jury trial and trial cannot be held within 7 days, the
individual may be sent to the state hospital until time of
trial if arrangements can be made to return him to trial.
Such trial must be held within 30 days. The county of
residence shall pay the cost of travel and professicnal

services associated with the trial. No person may be

-8 -
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detained in any hospital or other medical facility which is
not a mental health facility wunless such hospital or
facility has agreed in writing to admit the person.

(3) A person may be detained iIn a 1jail or other
correctional facility only if no mental health facility is
available or 1if the available mental health facilities are
inadequate to protect the person detained and the public. As
soon as a mental health facility becomes available or the
situation has changed sufficiently that an available mental
health facility is adequate for the protecticn cf the perscn
detained and the public, then the detained person shall be
transferred from the Jjail or correctional facility to the
mental health Eacility. 7

(4) A person detained prior to involuntary commitment
may apply to the court for immediate relief witnh respect to
the need for detention or the adegquacy of the facility being
utilized to detain.

{5) No detention may be ordered under this part for a

perscn  concerning whom a petition has been filed under

53-21-121(1)(b)."

Section 6. Section 53-21-121, MCA, is amended to read:
"53-21-121. Petition for commitment -- contents of --
notice of., (1) The county attorney, upon the written request

of any person having direct knowledge of the facts, may file

a petition with the court:
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ta) alleging that there is a person within the county
who 18 seriously mentally ill and requesting that the person
be committed to a mental health facility for a period cf no
more than 3 months; or

(b) alleging that there is a person within the county

who is mentally ill and requesting that the person be

committed to a mental health facility for a period of no

more than 30 days.

(2) The petition shall contain:

(a) the name and address of the person requesting the
petition and his interest in the case;

(b) the name of the respondent and, if known, the
address, age, sex, marital status, and occupation of the
respondenk;

(¢c) the purported facts supporting the allegation of
mental illness;

{(d) the name and address of every person known or
believed to be legally responsible for the care, support,
and maintenance of the person for whom evaluation is sought;

{e) the name and address of the person's next of kin
to the extent known to the county attorney and the person
requesting the petition;

(f) the name and address cf any person whom the county
attorney believes might be willing and able to be appointed

as friend cof respondent;

~-10-
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(g} the name, address, and telephone number of the
attorney, if any, who has most recently represented the
person for whom evaluation is sought; if there 1is no
attorney, there shall be a statement as to whether to the
best knowledge of the perscn requesting the petition the
person  For whom evaluation is sought 1is indigent and
rtherefore unable to afford the services of an attorney; and

{h) a statement of the rights of the respondent which
shall be in conspicuous print and identified by a suitable
heading.

(3) Notice of the petition shall be hand-delivered to
the respondent and to his counsel on or before the initial
appearance of the respondent before the judge or justice of
the peace. Notice of the petition and the order setting the
date and time of the hearing and the names of the
respondent's counsel, professional person, and friend of
respondent shall be hand-delivered or mailed to the person
or persons legally responsible for care, support, and
maintenance of the respondent, the next of kin identified in
the petition, and any other person identified by the county
attorney as a possible friend of respondent other than the
one named as the £friend of respondent. The notice may
provide, other than as to the respeondent and his counsel,
that no further notice will be given unless written reguest

is filed with the clerk cof court."
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section 7. Section 53-21-122, MCA, is amended to read:

w53-21-122. Petition for commitment -- filing of —-
initial hearing on. (1) The petition shall be filed with the
clerk of court who shall immediately notify the judge.

(2) f{a) If a judge is available, he shall consider the
petition, and if he finds no probable cause, it shall be
dismissed.

{b i) If the judge finds probable cause, counsel
shall be immediateiy appointed for the respondent, and the
respondent shall be brought forthwith before the court with
his counsel. The respondent shall be advised of his
constitutional rights, his rights under this part, and the
substantive effect of the petition. The respondent may at
this appearance object to the finding of probable cause for
Filing the petition.

{ii) The judge shall:

(A) appoint a professiocnal person; and

{B) appoint a friend of respondent; and

{C) set a date and time for the hearing on the
petition, which may not exceed 5 days, including weekends
and holidays, unless the fifth day falls upon a weekend or
holiday and unless additional time is requested on behalf of
the respondent.

{iii) The desires of the respondent shall be taken into

consideration in the appointment of the friend of respondent

-12~
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and in the confirmation of the appointment of the attorney.

{3) 1If a judge is not available in the county, the
clerk shall notify a resident judge by telephone and read
the petition to him. If the judge fipds no probable cause,
the petition shall be dismissed. If the judge finds probable
cause, he shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and
time for the hearing on the petition, which may not exceed 5
days, including weekends and holidays., unless the fifth day
falls upon a weekend or holiday and unless additional time
is requested on behalf of the respondent. The order shall
also direct that the respondent be brought ferthwith before
a justice of the peace with his counsel to be advised of his
constitutional rights, his rights under this part, and the
contents of the clerk's order, as well as to furnish him
with a copy. The justice of the peace shall ascertain the
desires of the respondent with respect to the appeintment of
his counsel, and this shall be immediately communicated to
the resident judge. The resident judge may appoint other
counsel, may confer with respondent’'s counsel and the county
attorney in order to appeint a friend of respondent, and may
do all things necessary through the «c¢lerk of court by
telephone as if the resident judge were personally present.”

Section 8. Section 53-21-123, MCA, i3 amended to read:

"53-21-123. Examination of respondent following
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initial hearing -- recommendation of professional person.
{1) Following the initial hearing, whether before a judge or
justice of the peace, the respondent shall be examined by
the professional person without unreasonable delay. The
gxamination may not exceed a period of 4 hours. The
professional person shall immediately notify the county
attorney of his findings in person or by phone and shall
make a written reﬁort of his examination to the court, with
copies to the respondent's attorney and the county attorney.

(2) The following action shall be taken based on the
professional person's findings:

{a} If he recommends dismissal, he shall additionally
notify counsel and the respondent, if he has been detained,
shall be released and the petition dismissed. However, the
county attorney may, upen good cause shown, request the
court to order an additional, but ng more than one,
examination by a different professional person for a period
of no more than 4 hours.

{b} TIf he Efinds that commitment proceedings should
continue, the hearing shall be held as scheduled.

(3) The court may not order further evaluation pending
the hearing unless sound medical reasons require additional
time for a complete evaluation. Such reasons shall be set
forth in the corder, along with the amount of additional time

needed."

-14-
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Section 9. Section 53-21-126, MCA, is amended to read:
"§3-21-126. Trial or hearing on petition. (1} The
respondent shall be present unless his presence has been
walved as provided in 53-21-119(2}), and he shall be
represented by counsel at all stages of the trial. The trial
shall be limited to the determination of whether or not the

respondent is mentally ill or seriously mentally ili within

the meaning set forth in this part.

({2} The standard of proof in any hearing held pursuant
to this section is proof beyond a reasonable doubt with
respect to any physical facts or evidence and c¢lear and
convincing evidence as to all other matters, except that
mental disorders shall be evidenced to a reasconable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt acts,
sufficiently recent 1in time as to be material and relevant
as to the respondent's present condition.

{3) The professional perscn appeointed by the court
shall be present for the trial and subject to
cross—examination, The trial shall be governed by the
Montana Rules of Civil Procedure except that, if tried by a
jury, at least two-thirds of the jurors must concur on a
finding that the respondent is seriously mentally 1ll. The
written report of the professional person that indicates the

professional person's diagnosis may be attached to the
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petition, but any matter otherwise inadmissible, such as
hearsay matter, is not admissible merely because 1t is
contained in the report. The court may order the trial
closed to the public for the protecticn of the respondent.

(4) The professional person may testify as to the

ultimate issue of whether the respondent is mentally ill or

sericusly mentally 1ll. Phis--testimony--its-insufficient
uniess-aceompanted-by-evidence-from-the-professtanat--person
osr-othecra-thaes
tat--the---respondent---ia---suffering--from—--a--mentat
discrders-and
tht-—the-mentat-dissrder-haa-resuited-in-self-infiicted
imqury-or-injury-to-others-or-the-imminent—-threat-thereof-or
has-deprived-the-parson-affiicted-of-the-abitity-te--protect

his--tife-er-heatth: Testimony Erom a professional person or

others must be received on each element of the definition of

mentally ill or seriously mentally ill as those terms are

defined 1n 53-21-102.

(5) The court, upon the showing of good cause and when
it is in the best interests of the respondent, may order a
change of venue."”

Section 10. Section 53-21-127, MCA, 1is amended to
read:

"53-21-127. Posttrial disposition. (1) If, upon trial,

it is determined that the respondent is not mentally ill or

-16-



10

i1

12

13

14

15

16

18
19
20
21
22

23

[
ES

LC 000Z/01

seriously mentally ill within the meaning of this part, he
shall be discharged and the petition dismissed.

{2y (a) If it 1is determined in a proceeding under

53-21-121(1){a} that the respondent is seriously mentally
ill within the meaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing shall
be held within 5 days (including Saturdays, Sundays, and
holidays wunless the fifth day falls on a Saturday, Sunday,
or holiday), during which time the court may order Cfurther
evaluation and treatment of the respondent. At the
conclusion of the disposition hearing, the court shall:

(1) commit the respondent to a Eacility for a period
of not more than 3 months;

(ii) order the respondent to be placed in the care and
custady of his relative or quardian or some other
appropriate place other than an institution;

{1ii) order outpatient therapy; or

{iv) make scme other appropriate order for treatment.

{b} ™No treatment ordered pursuant to this subsection
may affect the respondent's custody for a period cof more
than 3 months.

(c) In determining which of the above alternatives to
order, the court shall chocse the least restrictive
alternatives necessary to protect the respondent and the

public and to permit effective treatment. The court shall

-17-

«© ~1

140
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0002/01

consider and shall describe in its order what alternatives
for treatment of the respondent are available, what
alternatives were investigated, and why the Iinvestigated
alternatives were not deemed suitable, The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill.

(3} If it is determined in _a proceeding under

93-21-121(1i){b) that the respondent is mentally ill within

the meaning of this part, the court shall order that he

receive treatment for a period of no more than 30 days. The

court shall choose the least restrictive course of treatment

reasonably available to the respondent. The court must make

a separate Finding, setting forth the reason therefor if the

order includes a requirement of inpatient treatment or

involuntary medication. The court may not order inpatient

treatment in the Montapa state hospital at Warm Springs

under this subsection (3). The respondent wmay not be

required to pay for court-ordered treatment unless he is

financially able.

(4) Before ordering any treatment for a respondent

found to be mentally i1l under subsection (3), the court

shall make findings of fact that treatment appropriate to

the needs of the respondent is available. The court shall

also indicate on the order the name of the Ffacility that is

Lo be responsiblie for the management and supervision of the

-18-
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respondent's treatment. No person may use physical force to

administer medication. A court may use any legal means to

enforce an order to take medication, including Iimmediate

detention not to exceed 72 hours, until the mentally ill

person can be returned to the court.”

Section 1l1. Section 53-21-128, MCA, is amended to
read:
"53-21-128, Petition for extension of commitment

period. (1) To extend the 3-month period of detention

provided for im 53-21-127(2), the procedure set forth in

this subsection (1) must be followed:

(a) Not less than 2 calendar weeks prior to the end of
the 3-month period &f---detention---provided---for——-in
53-2%-:27¢2}, the professional person 1in charge of the
patient at the place of detention may petition the court for
extension of the detention period. The petition shall be
accompanied by a written report and evaluation of the
patient’'s mental and physical condition. The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patient, the course of treatment
which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

(b} Upon the filing of the petition, the court shall
give written notice of the filing of the petition to the

patient, his next of kin, if reasonably available, the
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friend of respondent appointed by the court, and the
patient's counsel. If any person so notified requests a
hearing prior to the termination of the previous detention
authority, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the
receipt of the reguest and notify the same people, including
the professicnal person in charge of the patlent. ff a
hearing is not requested, the court shall enter an order of
commitment for a period not to exceed 6 months.

(¢} Procedure on the petition for extension when a
hearing has been requested shall be the same in all respects
as the procedure on the petition for the original 3-month
commitment except ‘the patient is not entitled to trial by
jury. The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the court. Court
costs and witness Ffees, if any, shall be paid by the county
that paid the same costs in the initial commitment
proceedings.

{(d) If wupon the hearing the court finds the patient
not seriously mentally ill within the meaning of this part,
he shall be discharged and the petition dismissed. If the
court finds that the patient continues to suffer from
serious mental illness, the court shall order commitment.,

custody in relatives, cutpatient therapy, or other order as
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set forth in 53-21-127(2) except that no order may affect
his custody for more than 6 months. 1In its order, the court
shall describe what alternatives for treatment of the
patient are available, what alternatives were investigated,
and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an
alternative which does not include a comprehensive,
individualized plan of treatment [or the patient. A court
order for the continuation cf an alternative shall inzlude a
specific finding that a comprehensive, individualized plan
of treatment exists.

(2) To extend the period of treatment provided for in

53-21-127(3), the procedure set forth in this subsection (2]

must be followed:

(a) MNot less than 7 days prior to the end of the

30-day period o©of treatment ordered under 53-21-127{3), the

professional person in charge of the respondent's care may

petition the court for extension of the treatment period.

The petition must be accompanied by a written report and

evaluation of the respondent's  mental and physical

condition. The report shall describe any tests  and

evaluation devices which have been employed in evaluating

the respondent, the course of treatment which has_been

undertaken for the respondent, and the future coursc of

treatment anticipated by the professional person.
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{b) Upon the filing of the petition, the court shall

give written notice of the filing of the petition to the

respondent, his next of kin, if reasonably available, the

Eriend of respondent appointed by the court, if any, and the

respondent's counsel. If any person so notified requests a

hearing prior to the termination of the previous detention

authority, the court shall immediately set a time and place

for a hearing on a date not more than S5 days from the

receipt of the request and notify the same people, including

the professional perscon in charge of the respondent. If a

hearing is not requested, the court shall enter an order aof

treatment for a period not to exceed 30 days.

{c} Procedure on_ the petiticon for extension when a

as the procedure on the petition under 53-21-121{(1)(b) for

the original treatment except that the respondent is not

entitled to trial by jury. The hearing shall be held in the

district court for the county in which the treatment is

being supervised unless otherwise ordered by the court.

Court costs and witness fees, if any, shall be paid by the

county that paid the same costs in the initial proceedings.

{(d) If upon the hearing the court finds the respondent

not mentally 111 within_ the meaning of this part, the

petition shall be dismissed. If the court finds that the

respondent continues to be mentally ill, the ccourt shall

-22~
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order treatment for the respondent for a period not to

exceed 30 days. In its order, the court shall describe what

alternatives for treatment of the respondent are available,

what  alternatives were investigated, and why  the

investigated alternatives were not considered suitable. The

court may not order continuation of an alternative which

does not include a comprehensive, individualized plan of

treatment for the respondent. A court order for the

continuation of an alternative shall include a specific

finding that a comprehensive, individualized plan of

treatment exists.

t2¥(3) Further extensions of the period of detention

provided for in 53-21-127(2) may be obtained under the same

procedure described in subsection (1} of this section except
that the patient's custcdy may not be affected for more than
1 year without a renewal of the commitment under the
procedures set forth in subsection (1) of this section,
including a statement of the findings required by subsection
{1).

(4} The period of treatment provided for in

53-21-127(3) may be extended onrly once under this section.”

NEW SECTION. Sectior 12. Establishment of treatment
plan for mentally ill person, (1) A person ordered to
receive treatment under $3-21-127(3) must have an

individualized treatment plan.
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(2) The treatment plan must be developed by
appropriate prefessional persons and must be implemented no
later than 5 days after the treatment order has been made.

(3) The treatment plan must contain:

ta) a statement of the nature of the specific problems
and specific needs of the patient;

{b) a statement of the least restrictive treatment
conditions necessary to achieve the purposes of commitment;

(c) a description of intermediate and long-range
treatment goals, with a projected timetable for thelr
attainment;

(d) a statement and rationale for the plan of
treatment for achieving these intermediate and long-range
goals; and

{e) criteria for release to less restrictive treatment
conditions and criteria for discharge.

(4) Tﬁe treatment plan may include prescription by a
physician of reasonable and appropriate medication that 1is
consistent with accepted medical standards.

NEW SECTION. Section 13. Compliance with treatment
plan. If the respondent fails to comply or clearly refuses
to comply with all or part of the treatment plan, the
professional person appointed under 53-21-122 shall make all
reasonable efFforts to solicit the respondent's compliance.

Such effort must be documented and reported to the court

~24-
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with a recommendation to the court as to whether the
respondent should:

(1) have his case dismissed; or

(2) be given a supplemental hearing.

NEW SECTION. Section l4. Supplemental hearing. (1) If
the respondent requests a hearing to prove he has complied
with the treatment plan as provided in [section 131, the
hearing must be scheduled within 5 days. The respondent, his
attorney, the friend of respondent, and the designated
professional person must be notified at least 48 hours 1in
advance.

(2) At the hearing, the court must determine whether
the respondent has failed to comply with the treatment plan
established pursuant to [secticn 12].

{3} (a) If the court determines that the respondent
has failed or refused to comply with the treatment plan, it
may order the respondent to comply with the treatment plan
for the remainder of the 30-day period.

{b)y If the respondent no longer meets the definition
of mentally 1ill, the court shall discharge the respondent
from the order and dismiss the case.

NEW SECTION. Section 15. Codification instructian.
Sections 12 through 14 are intended to be codified as an
integral part of Title 53, chapter 21, part 1, and the

provisions of Title 53, chapter 21, part 1, apply to

-25-

sections 12 through 14.

-End-

-26—

LC 0002/01



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB316, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing for involuntary commitment and treatment in the local commun1ty of persons who are mentally ill::
and amending sections 53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 53-21-121 through 53-21-123, and
53-21-126 through 53-21-128, MCA.

ASSUMPTIONS :

1. According to the State Council of Regional Mental Health Centers, 20 patients would be committed under
this proposed legislation.

2. There would be a 30-day commitment and a 30-day extension for a total of 60 days of treatment for 20
patients.

3. The patient would be committed to 5 days of inpatient care for a total of 100 per year at the rate of
$105.93/hr. for psychiatrist services.

4, The patient would be seen once per week for outpatient therapy for 1 hour at the rate of $56.00/hr.

5. The pati?nt would be seen five times per week (four hours per day) for 7 weeks for day treatment services
at $7.07/hr.

6. County or other local resources would provide for five days for acute psychiatric care for the 20 patients.
The fiscal impact will be charged to the patient, 3rd party insurer, or the county..

7. The impact on commitments to the Montana State Hospital can not be ascertained.

FISCAL IMPACT:

Expenditures: FY88 FY89
Inpatient Care $ 10,593 $ 10,593
Day Treatment 19,796 19,796
Qutpatient 7,840 7,840
Total General Fund §$ 38,229 $ 38,229

For each patient not committed to the Montana State Hospital the variable cost per patient per day should be
saved. The variable costs is $6.61 per day.

EFFECT ON COUNTY QR OTHER LOCAL REVENUE OR EXPENDITURES:

The five days of acute psychiatric care for the 20 patients will impact the counties or other local resources by

$22,900 each year of the biennium.
DATE I%@?
v/ ’ 1 -

0&.«;
DAVID L. HUNTER, ET DIRECTOR
Fiscal Note for HB314. . as intraduced.
HB 276

KELLY ADDY, PRI Y SPONSOR
Office of Budget and Program Planning




STATE OF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB316, as introduced.

REVISED FISCAL NOTE

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing for involuntary commitment and treatment in the local community of persons who are mentally ill:
and amending sections 53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 53-21-121 through 53-21-123, and
53-21-126 through 53-21-128, MCA.

ASSUMPTIONS:

1.

According to the State Council of Regional Mental Health Centers, 30 patients would be committed under
this proposed legislation. One-sixth, or 6 would be private pay patients according to the State Council of
Regional Mental Health Centers. Twenty-four would be medicaid eligible.

2. There would be a 30-day commitment and a 30-day extension for a total of 60 days of treatment for 24
Medicaid eligible clients.

3. These Medicaid eligible patients would be initially committed, as part of the 30-day commitment, to
inpatient care. Of the 24 Medicaid eligible clients, 16 would be determined eligible for inpatient care.
Medicaid will not pay for inpatient care which, though court ordered, has not been determined to be
medically necessary.

4, Though denied for inpatient care, the 8 Medicaid eligibles will be eligible for ocutpatient therapy and day
treatment.

5. The average length of inpatient psych care is 7.4 days. The cost per day is $300. While receiving
inpatient psych care, the patient would receive 1 hour of psychiatrists services per day at the rate of
$105.93/hour.

6. The patient would be seen once per week for outpatient therapy for 1 hour at the rate of $56.00/hr.

7. The patient would be seen for day treatment five times per week (four hours per day) for 6 weeks four days
at $7.07/hr.

8. The impact on commitments to the Montana State Hospital can not be ascertained.

9. The care for eight medicaid patients would be determined not medically necessary even though court ordered.
The cost of this care would be borne by local governments.

FISCAL IMPACT: FY88 FY89

Revenue $ 0 $ 0
Expenditures 80,546 80,546
Net Effect ($80,546) ($80,546)
General Fund $25,042 $23,423
Federal Funds 55,504 57,123
TOTAL $80,546 $80,546

&= DATE DATE 0 B

DAVID L. HUNTER, GET DIRECTOR KELLY ADPY, PRIMARY[SPONSOR
Office of Budget and Program Plamning

Fiscal Note for HB316, as introduced.
REVISED FIscAL note M2 3N

y- R




Fiscal Note Request, HB316, as introduced. REVISED FISCAL NOTE.
Form BD-15
Page 2

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Eight Medicaid eligible clients would have their inpatient care denied because, though court ordered, the care was
not medically necessary. The cost of this care, plus psychiatrists services for these eight, would amount to
$24,031.

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:

This bill includes a definition of mentally ill that could include those persons dually diagnosed as mentally ill
and developmentally disabled. The definition of seriocusly mentally ill (current law 53-21-102(14), MCA) includes
an exclusion for such individuals. If dually-diagnosed persons are committed under the proposed legislation,
expenditures and general fund costs would increase by $89,976 in FY88 and $44,988 in FY89.

Y. B YA
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 316
INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA,

MAZUREK, STRATFORD, HANSEN, LORY, BULGER

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
INVOLUNTARY COMMITMENT AND TREATMENT.IN THE LOCAL COMMUNITY
OF PERSONS WHO ARE MENTALLY ILL; AKP AMENDING SECTIONS
53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120,
53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH

53-21-128, MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE;

AND INCLUDING A SUNSET PROVISION."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Secticon 53-21-102, MCA, is amended to read:
“53-21-162. Definitions, As used in this part, the

following definitions apply:

{1) "Board" or "mental disabilities board of visitors"
means the mental disabilities board of visitors created by
2-15-211.

(2) "Court” means any district court of the state of
Montana.

{3) ‘"Department” means the department of institutions
provided for in Title 2, chapter 15, part 23,

(4) "Emergency situation" means a situation in which

any person is in imminent danger of death or serious bodily
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harm froem the activity of a person who appears to be
seriously mentally ill,

(5) "Friend of respondent" means any person willing

and able to assist a mentally ill person, a perscn alleged

to be mentally ill, a seriously mentally ill person, Or a

person alleged to be sericusly mentally ill in dealing with

legal proceedings, including consultation with leqal counsel

and others. The friend ¢f respondent may be the next of kin,

the erson’'s conservator or legal uardian, if anvy, a
P al g 9 Y

representative of a charitable or religicus organization, or

any other person appointed by the court to perform the

functions of a friend of respondent set out in this part.

Only one person may at any one time be the friend of

respondent within the meaning of this part. In appointing a

friend of respondent, the court shall consider the

preference of the respondent. The court may at any time, for

good cause shown, change its designation of the friend of

respondent.

+53(6) "Mental disorder” means any organic, mental, or
emotional impalrment which has substantial adverse effects
on an individual's cognitive or volitional functions.

+6¥(7) "Mental health facility" or "facility" means a
public hospital or a licensed private hospital which is
equipped and staffed to provide treatment for persons with

mental disorders or a community mental health center or any

-2 HB 316
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mental health c¢linic or treatment center approved by the
department. No correctional institution or facility or jail
is a mental health facility within the meaning of this part.

{(8) "Mentally 311" means suffering Ffrom a mental

disorder which has not resulted in self-inflicted injury or

injury to others or the imminent threat thereof but which:

{a) has resulted in behavior that creates seriocus

difficulty in protecting the person's life or health even

with the available assistance of family, friends, or others;

{b) is_ treatable, with a reasonable prospect of

success and consistent with the least restrictive course of

treatment as provided in 53-21-127(3), at or_through the

Facility to which the person is to be committed;

tc) has deprived the person of the capacity to make_an

informed decision concerning treatment;

{d) has resulted in the person's refusing or being

unable to consent to voluntary admission for treatment; and

(e} poses a significant risk of the person's becoming

seriously mentally ill, within the meaning of this section,

or will, if untreated, predictably result in further serious

detericration in the mental condition of the person,

Predictability may be established by the patient's medical

history.
t73(9) "Next of kin" shall include but need not be

limited to the spouse, parents, adult children, and adult
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brothers and sisters of a person.

t8¥{10) "Patient" means a person committed by the court
for treatment for any period of time or who is voluntarily
admitted for treatment for any periecd of time.

€93{11) "Peace officer"” means any sheriff, deputy
sheriff, marshal, policeman, or other peace officer.

+183(12) "Professional person” means:

fa) a medical doctor; or

(b)y a person who has been certified, as provided for
in 53-21-106, by the department. .

f:13{13) "Rearonable medical certalnty" means
reasonable certainty as judged by the standards of a
professional person.

€32¥(14) "Respondent" means a person alleged in a
petition filed pursuant to this part to be mentally ill or
sericusly mentally ill.

t13}-UFriend-of -respondent®-meanrs-—any-—persen—-witting
and-abie-to-assist-a-seriousty-mentatiy-tit-person-er-persen
atiteged--to--be-serrousty-mentaity-i+:t-in-deating-with-tegat
proceedingsy—tneciuding-consuitation-with-tegat--counset--and
otheras-Fhe-friend-of-respondent-may-be-the-next-of-kinr-the
persanla-—--conservater--—or--—teqgatr---guardiany--—-if-—-any+
representativas-of-g-charitabie-or--retirgieous--organizationsy
or-—any--other--—person-appointed-by-the-conrt-to--perform-the

functions-of-a-friend-of-respondent-set-out——in--this--pares
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Bniy--one--perascn-—-may--at—-atny--one-~time-—be-the-friend-of
respondent-within-the-meaning-af-this-part--In-appeinting--a
friend~--—o0f-——respendent;——-the--court--shati--econsider--the
preference-of-the-reapondents-fhe-court-may-at-any-timey-for
goed-cause-showny-ehange-iras-designation-of -the--£riend--of
respondent s

t143(1%5) "sSeriously mentally ill” means suffering from
a mental disorder which has resulted in self-inflicted
injury or injury to others or the imminent threat thereof or
which has deprived the person afflicted of the ability to
protect his life or health. For this purpose, injury means
physical injury. Ne-person-may-be-invoituntariiy-committed-to
a--mental--heatth--facitity--or--detrnined-for-evaluation—and
treatment-becanse-he—ta-an--epitepticy--mentatty-—deficients
mentatiy--retardeds--sentter-~or-—anffering-—from-—a--mentat
dissrder-nnitess-the-condition-ecauses--him--to--be--aeriousty
mentaiiy-iitt-within-the-meaning-of-this-—parts

t35¥(16) "State hospital” means the Montana sﬁate
hospital."”

Section 2. Section 53-21-106, MCA, is amended to read:

"53-21-106. Certification of professional persons. (1}
The department shall certify professional persons as defined
in 53-21-102¢%83¢b3(12)(b) for the purpose of this part.

{(2) The department, with reference to recognized

national standards in the field of mental health, shall
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adopt standards and rules governing the certification of
professicnal persons as-defined-in-53-23-102¢03¢b¥.

(3) The rules for certification must address but are
not limited to:

{a) the type of education that an individual has
received, including degrees;

{b) the type of experience or training received by the
individual; .

(¢} continuing education, training, instruction, and
work experience necessary to maintain certification;

({d) an examination instrument to be used to determine
an individualts proficiency and wunderstanding of mental
health laws, diagnosis, and treatment procedures;

(e} the procedure for categorical certification
gqualifying the level of professional authority and
respensibility of an individual; and

(f) specific procedures for certification,
recertification, and revocation of certification."

Section 3. Section 9$3-21-11%, MCA, is amended to read:

"53~21-115. Procedural rights. 1In addition to any
other rights which may be guaranteed by the constitution of
the United States and of this state, by the laws of this
state, or by this part, any person who is inveluntarily
detained or against whom a petition is filed pursuant teo

this part has the following rights:

—6— HB 316
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(1) the right to notice reasconably in advance of any

hearing or other court proceeding concerning him;

(2) the right to know, in advance of any hearing, the

names and addresses of any witnesses who will testify in

support of the petition;

t24(3) the right in any hearing to be present, to
offer evidence, and to present witnesses in any proceeding
concerning him;

t3r{4) the right 1in any hearing to cross-examine
witnesses:

£4}(5) the right to be represented by counsel;

t5¥(6) the right to remain silent;

t6¥{?7) the right in any hearing to be proceeded
agalnst according to the rules of evidence applicable to
civil matters generally;

t?¥(8) the right to view and copy all petitions on
file with the court concerning him;

t8+{9; the right to be examined by a professional
person of his cholce when such professional person is
willing and reasonably available;

£33{10) the right to be dressed in his own clothes at
any hearing held pursuant to this part; and

f83(1l) the right to refuse any but lifesaving
medication for wup to 24 hours prior to any hearing held

pursuant to this part."
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Section 4. -Section 53~21-116, MCA, is amended to read:

"53-21-116. Right tc be present at hearing or trial —
appointment of counsel. The person alleged to be mentally
ill or seriously mentally ill has the right to be present at
any hearing or trial. If he has no atterney, the judge shall
appeint one to represent him at either the hearing cr the
trial, or both, who shall be compensated from the public
funds of the county where the respondent resides.”

Section 5. Section 53-21-120, MCA, is amended to read:

"53-21-120. Detention tc be in least restrictive
environment -- preference for mental health facility --

court relief -- prehearing detention of mentally ill person

prohibited. (1) A person detained pursuant to this part
shall be detained in the least restrictive environment
required to protect the life and physical safety of the

person detained or members of the public; in this respect,

prevention of significant injury to property may be
considered.
{2) Whenever possible, a person detained pursuant to

this part shall be detained in a mental health facility and
in the county of residence. If the person detained demands
a jury trial and trial cannot be held within 7 daysf the
individual may be sent to the state hospital until time of
trlial if arrangements can be made to return him to trial.

Such trial must be held within 30 days. The county of

-B- HB 316
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residence shall pay the cost of travel and professional
services associated with the trial. No person may be
detained in any hospital or other medical facility which is
not a mental health facility unless such hospital or
facility has agreed in writing to admit the person,

(3) A person may be detained inm a jail or other
correctional facility only if no mental health facility is
availlable or if the available mental health facilities are
inadequate to protect the person detained and the public. As
soon as a mental health facility becomes available or the
situation has changed sufficiently that an available mental
health facility 1s adequate for the protection of the person
detained and the public, then the detained person shall be
transferred from the jail or correctional facility to the
mental health facility.

(4) A person detained prior to involuntary commitment
may apply to the court for immediate relief with respect to
the need for detention or the adequacy of the facility being
vtilized to detain.

(5) No detention. may be ordered under this part [or a

person concerning whom a petition has been filed under

53-21-121(1)(b).
(6) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A

MENTAL _HTALTH FACILITY OK_ DETAINED FOR  LVALUATION AND

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT,
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MENTALLY RETARDED, SENILE, OR SUFFERING FROM A MENTAL

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOQOUSLY

MENTALLY ILL WITHIN THE MEANING OF THIS PART."

Section 6. Section 53-21-121, MCA, is amended to read:
"53-21-121. Petition for commitment -- contents of --
notice of, (1) The county attorney, upon the written reguest

of any person having direct knowledge of the facts, may file

a petition with the court:

{a) alleging that there is a person within the county
who is seriously mentally ill and reguesting that the person
be committed to a mental health facility for & peried of no
more than 3 months; or

{b) alleging that there is a person within the county

who is mentally 111 and requesting that the person be

committed to a mental heaith facility for a period of no

more than 30 days.

{(2) The petition shall contain:

(a) the name and address of the person requesting the
petition and his interest in the case;

(b)) the name of the respondent and, 1f known, the
address, age, sex, marital status, and occupation of the
respondent ;

{c) the purported facts supporting the allegation of
mental illness;

{d) the name and address of every person known or
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believed to be legally responsible for the care, support,
and maintenance of the person for whom evaluation is sought;

(e) the name and address of the person's next of kin
to the extent known to the county atLqrney and the person
requesting the petition;

(f£) the name and address of any person whom the county
attorney bellieves might be willing and able tc be appointed
as friend of respondent;

(g) the name, address, and telephone number of the

attorney, if any, who has most recently represented the

person for whom evaluation is sought; if there is no

attorney, there shall be a statement as to whether to the
best knowledge of the person requesting the petition the
perscn  for whom evaluation 1s sought is indigent and
therefore unable to afford the services of an attorney; and

(h) a statement of the rights of the respondent which
shall be in conspicuous print and identified by a suitable
heading.

{3) Notice of the petition shall be hand-delivered to
the respondent and to his counsel on or before the initial
appearance of the respondent before the judge or justice of
the peace. Notice of the petition and the order setting the
date and time of the hearing and the names of the
respondent's  counsel, professicnal  person, and friend of

respondent shall be hand-delivered or mailed to the person
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or persons legally responsible for care, support, and
maintenance of the respondent, the next of kin identified in
the petition, and any other person identified by the county
attorney as a possible friend of respondent other than the
one named as the friend of respondent. The notice may
provide, other than as to the respondent and his counsel,
that no further notice will be given unless written request
is flled with the clerk of cocurt.”

Section 7. Secticn $3-21-122, MCA, is amended to read:

"5§3-21-127?. Petition for commitment -~ filing of --
initial hearing on. (1) The petition shall be filed with the
clerk of court whr. shall immediately notify the judge.

{2) (a) If a judge is available, he shall consider the
petition, and if he finds no probable cause, it shall be
dismissed.

{b) (1} TIf the Judge <finds probable cause, counsel
shall be immediately appointed for the respondent, and the
respondent shall be brought fcorthwith before the court with
his counsel. The respondent shall be advised ot his
constitutional rights, his rights under this part, and the
substantive effect of the petition. The respondent may at
this appearance object tc the finding of probablte cause for
£iling the petition.

{iit) The judge shall:

{A) appoint a professional person: and
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{B) appoint a friend of respondent; and

{€) set a date and time for the hearing on the
petition, which may not exceed 5 days, including weekends
and holidays, unless the fifth day Ffalls upon a weekend or
holiday and unless additional time is requested on behalf of
the respondent.

{iii) The desires of the respondent shall be taken into
consideration in the appointment of the friend of respondent
and in the confirmation of the appointment of the attorney.

(3) If a judge is not available in the county, the
clerk shall notify a resident judge by telephone and read
the petition to him. If the judge finds no probable cause,
the petition shall be dismissed. If the judge finds probable
cause, he shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and
time for the hearing on the petition, which may not exceed 5
days, including weekends and holidays, unless the fifth day
falls upon a weekend or holiday and unless additional time
is requested on behalf of the respendent. +The order shall
also direct that the respondent be brought forthwith before
a justice of the peace with his counsel to be advised of his
constlitutienal rights, his rights under this part, and the
contents of the clerk's order, as well as to furnish him
with a copy. The juslice of the peace shall ascertain the

desires of the respondent with respect to the appointment of
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his counsel, and this shall be imﬁediately communicated to
the resident judge. The resident judge may appoint other
counsel, may confer with respondent's counsel and the county
attorney in order to appoint a friend of respondent, and may
do all things necessary through the <clerk of court by
telephone as if the resident judge were personally present.”
Section B. Section 53-21-123, MCA, is amended to read:
"53-21-+123. Examination of respondent following
initial hearing -- recommendation of professicnal person.
(1) Fellowing the initial hearing, whether before a Jjudge or
justice of the peace, the respondent shall be examined by
tﬁe professional perscn without unreasconable delay. The
examination may not exceed a perioed of 4 hours. The
professional person shall immediately notify the county
attorney of his findings in person or by phone and shall
make a written report of his examination to the court, with
copies to the respondent's attorney and the county attorney.
(2) The following action shall be taken based on the
professional person's findings:
{a) If he recommends dismissal, he shall additionally

notify counsel and the respcndent, if he has been detained,

shall be released and the petition dismissed. However, Lhe
county attorney may, upon good <cause shown, request the
court to order an additional, but no more cthan one,

examination by a different professional person for a period
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of no more than 4 hours,

{b) If he finds that commitment proceedings should
continue, the hearing shall be held as scheduled.

(3} The court may not order further evaluation pending
the hearing unless scound medical reascons require additional
time for a complete evaluation. Such reasons shall be set
forth in the order, along with the amount of additional time
needed."”

Section 9. Section 53-21-126, MCA, is amended to read:

"53-21-126. Trial or hearing on petition. (1) The
respondent shall be present unless his presence has been
waived as provided in 53-21-119(2), and he shall be
represented by counsel at all stages of the trial. The trial
shall be limited to the determination of whether or not the
respondent is mentally i1l or seriously mentally 111 within
the meaning set forth in this part.

(2) The standard of proof in any hearing held pursuant
to this section 1is proof beyond a reasonable doubt with
respect to any physical facts or evidence and clear and
convincing evidence as to all other matters, except that
mental disorders shall be evidenced to a reascnable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt acts,
sufficiently recent in time as to be malerial and relevant

as to the respondent's present conditien.

=-15- HB 316

1¢

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HB 0316/02

{3) The professional perscn appeinted by the court
shall be present for the trial and subject to
cross—examination. The trial shall be governed by the
Montana Rules of Civil Procedure except that, if tried by a
jury, at least two-thirds of the jurors must concur on a
finding that the regpondent is seriously mentally ill. The
written report of the professiconal perscn that indicates the
professional person’'s diagnosis may be attached to the
petition, but any matter otherwise inadmissible, such as
hearsay matter, is not admissible merely because it is
contained 1in the report. The court may order the trial
closed to the pubilic for the protection of the respondent.

({4) The professional person may testify as to the
ultimate issue of whether the respondent is mentally ill or
seriously mentally ill. Phies-—-testimeny -is-insuffictent
antess-accompanied-by-evidence-from-the-professionat--peraon
or-athers-that+

tay--the—--respondent-———ts---suffering -—from-——-a--mental
diserder;-and

thi--the-mentai-diaerder-has-resntted-in-seif-infricted
injury-or-injury-to-others-er-the-imminent-threat—therasf-or
has-deprived-the-parasn-affiicted-of-the-abitity-to--protect

his--itife-or-heatthr Testimony from a professional person or

others must be received on each element of the definition of

mentally ill or seriously mentally ill as_those terms are
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defined in 53-21-102.

{5) The court, upon the showing of good cause and when
it is in the best interests of the respondent, may order a
change of venue."

Section 10. Section 53-21-127, MCA, is amended to
read:

"53-21-127. Posttrial disposition. (1) If, upen trial,
it is determined that the respondent is not mentally ill or
seriously mentally ill within the meaning of this part, he
shall be discharged and the petition dismissed.

(2) (a) If it 1is determined in_a proceeding under

%53-21-121(1)(a) that the respondent is seriously mentally
ill within the meaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing shall
be held within 5 days (inecluding S8aturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday.
or holiday), during which time the court may order further
evaluation and treatment of the respondeat. At the
conclusion of the disposition hearing, the court shall:

(i) commit the respondent to a facility for a period
of not more than 3 months;

{(ii) order the respondent to be placed in the care and
custody co©f his relative or guardian or some other
appropriate place other than an institution;

{(iii1) order ocutpatient therapy; or
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{iv) make some other appropriate order for treatment.

(b) No treatment ordered pursuant to this- - subsection
may affect the respondent's custody for a period of more
than 3 months.

{c) In determining which of the above alternatives to
order, the court shall choose the least restrictive
alternatives necessary toc protect the respondent and the
public and to permit effective treatment. The court shall
consider and shall describe in its order what alternatives
for treatment of the respondent are available, what
alternatives were investigated, and why the investigated
alternatives were not deemed suitable. The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill.

(3 If it is determined in a_ proceeding under

53-21-121(1)(b) that the respondent is mentally ill within

the meaning of this part, the court shall order that he

receive treatment for a period of no more than 30 days. The

court shall choose the least restrictive course of treatment

reasonably available to the respondent. The court must make

a_separate finding, setting forth the reason therefor if the

order includes a requirement of inpatient treatment or

involuntary medication. The court may not order inpatient

treatment in the Montana state hospital ag Warm Springs

under this subsection (3). The respondent may not be
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required to pay for court-ordered treatment unless he is

financially able.

{4) Before ordering any treatment Ffor a respondent

found to be mentally ill under subsection (3), the caurt

shall make findings of fact that treatment appropriate to

the needs of the respondent is available. The court shall

also indicate on the order the name of the facility that is

to be responsible for the management and supervision of the

respondent’'s treatment, No person may use physical force to

administer medication. A c¢ourt may wse any leqal means to

enforce an order to take medication, including immediate

detention nopt to exceed 72 hours, until the mentally 311

person ¢an be returned to the court.”

Section 11. Section 53-21-128, MCA, 1is amended to
read:
"53-21~128. Petition for extension of commitment

pericd. (1) To extend the 3-month period of detention

provided for in 53-21-127(2), the procedure set forth in

this subsection {1) must be followed:

{a) Not less than 2 calendar weeks prior to the end of
the 3-month period of-——detention——-provided---for——-in
53-2%-32%+2¥, the professicnal person 1in charge of the
patient at the place of detention may petition the court for
extension of the detention period. The petition shall be

accompanied by a written report and evaluation of the
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patient's mental and physical condition. The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patient, the course of treatment
which has been undertaken for the patient, and the future
course of tréatment anticipated by the professional person.

{b) Upon the filing of the petition, the court shall
give written notice of the filing of the petition to the
patient, his next of Kkin, if reasonably available, the
friend of respondent appointed by the court, and the
patlent's counsel. If any person so notified requests a
hearing prior to i.e termination of the previous detention
authority, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the
receipt of the request and notify the same people, including
the professional person in charge of the patient. If a
hearing is not requested, the court shall enter an order of
commitment for a period not to exceed 6 months.

(c) Procedure on the petition far extension when a
hearing has been requested shall be the same in all respects
as the procedure on the petition for the original 3~month
commitment except the patient is not entitled to trial by
jury. The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the c¢ourt. Court

costs and witness fees, if any, shall be paid by the county
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that paid the same: costs in the initial commitment
proceedings.

{d) If upon the hearing the court finds the patient
not seriously mentally ill within the meaning of this part,
he shall be discharged and the petition dismissed. If the
court finds that the patient continues to suffer from
serious mental illness, the court shall order commitment,
custody in relatives, cutpatient therapy, or other order as
set farth in 53-21-127(2) except that no order may affect
his custody for more than 6 months. In its order, the court
shall describe what alternatives for treatment of the
patient are available, what alternatives were investigated,
and why the investigated alternatives were not deemed
suiktable. The court shall not order continuation of an
alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court
order for the continuation of an alternative shall include a
specific finding that a comprehensive, individualized plan
of treatment exists.

(2 To extend the period of treatment provided for in

53-21-127(3), the procedure set forth in this subsection (2)

must be followed:

{a) Mot _less than 7 days prior to the end of the

30-day period ¢f treatment ordered under 53-21-127(3), the

professional person in charge of the respondent's care may
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petition the court for extension of the treatment period.

The petition must be accompanied by a written report and

evaluation of the respondent's mental and physical

condition., The report shall describe any tests and

evaluation devices which have been employed in evaluating

the respondent, the course of treatment which has been

undertaken for the respondent, and the future course of

treatment anticipated by the professional person.

{(b) Upon the filing of the petition, the c¢ourt shall

give written notice of the filing of the petition to the

respondent, his next of kin, if reasonably available, the

friend of respondent appointed by the court, if any, and the

respondent's counsel. If any person so notified requests a

hearing prior to the termination of the previous detention

authority, the court shall immediately set a time and place

for a hearing on a date not more than 5 days from the

receipt of the request and notify the same people, including

the professional person in charge of the respondent. If a

hearing is not requested, the court shall enter an order of

treatment f£or a period not to exceed 30 days.

(c) Procedure on the petition for extension when a

hearing has been reguested shall be the same in all respects

as the procedure on the petition under 53-21-121(l){b) for

the original treatment except that the respondent is not

entitled to trial by jury. The hearing shall be held in the
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district court for the county in which the treatment is

being supervised unless otherwise ordered by the court.

Court costs and witness fees, if any, shall be paid by the

county that paid the same costs in the initial proceedings.

(d) TIf upon the hearing the court finds the respondent

not mentaily ill within the meaning of this part, the

petition shall be dismigsed. If the court £finds that the

respondent continuyes to pe mentally ill, the court shall

order treatment for the respondent for a period not to

exceed 30 days. TIn its order, the court shall describe what

alternatives for treatment of the respondent are available,

what  alternatives were investigated, and why the

ipvestigated alternatives were not considered suitable. The

court may not order continuation of an alternative which

does not include a comprehensive, individualized plan of

treatment for the respondent., A court order for the

continyation of an alternative shall include a specific

finding that a comprehensive, individualized plan of

treatment exists.

t2}(3) Further extensions of the period of detention

provided for in 53-21-127(2) may be obtained under the same

procedure described in subsection (1) of this section except
that the patient's custody may not be affected for more than
1 year without a renewal of the commitment under the

procedures set forth in subsection (1) of this section,
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including a statement of the findings required by subsection

(1).
{4) The period of treatment provided for in

53-21-127(3) may be extended only once under this section."

NEW SECTION. Section 12, Establishment of treatment
plan for mentally 1ill person, (1) A person ordered to
receive treatment under 53-21-127(3) must havé an
individualized treatment plan.,

{2) The treatment plan must be developed by
appropriate professional persons and must be implemented no
later than 5 days ~fter the treatment order has been made.

{3) The treatment plan must contain:

fa) a statement of the nature of the specific problems
and specific needs of the patient;

{b) a statement of the least restrictive treatment
conditions necessary to achieve the purposes of commitment;

{c) a description of intermediate and long-range
treatment goals, with a projected timetable for their
attainment;

{d) a statement and raticnale for the plan of
treatment for achieving these intermediate and long-range
goals; and

{e] criteria for release to less restrictive treatment
conditions and criteria for discharge.

(4) The treatment plan may include prescription by a
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physician of reasonable and appropriate medicatien that 1is
consistent with accepted medical standards.

NEW SECTION. Section 13. Compliance with treatment
plan., If the respondent fails to comply or clearly refuses
to comply with all or part of the treatment plan, the
professional person appointed under 53-21-122 shall make all
reasonable efforts to solicit the respondent's compliance.
Such effort must be documented and reported to the court
with a recommendation to the court as to whether the
respondent should:

(1) have his case dismissed; or

{(2) be given a supplemental hearing.

NEW SECTION. Section 14. Supplemental hearing. (1) If
the respondent requests a hearing to prove he has complied
with the treatment plan as provided in [section 13}, the
hearing must be scheduled within 5 days. The respondent, his
attorney, the friend of respondent, and the designated
professional person must be notified at least 48 hours in
advance.

{2) At the hearing, the court must determine whether
the respondent has failed to comply with the treatment plan
established pursuant to {section 12].

{3) (a) If the court determines that the respondent
nas failed or refused to comply with the treatment plan, it

may order the respondent to comply with the treatment plan
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for the remainder of the 30-day period.

{(b) If the respondent no longer meets the definitiocn
of mentally ill, the court shall discharge the respondent
from the order and dismiss the case.

NEW SECTION. Section 15. Codification instructien.
Sections 12 through 14 are intended to be codified as an
integral part of Title 53, chapter 21, part 1, and the
provisions of Title 53, chapter 21, part 1, apply to
sections 12 through 14.

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE

518T LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND

THE SERIQUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY

THIS ACT, AND SHALL INCLUDE 1IN _THE _ REPORT  any

RECOMMENDATIONS IT MAY HAVE.

NEW SECTION. SECTION 17. EXTENSION OF AUTHORITY. ANY

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE

SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE

PROVISIONS OF THIS ACT.

NEW SECTION. SECTION 18. TERMINATION. THIS  ACT

TERMINATES JULY 1, 1989.

-End-
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HOUSE BILL NO. 316
INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA,
MAZUREK, STRATFORD, HANSEN, LORY, BULGER

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR
INVOLUNTABY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY
OF PERSONS WHO ARE MENTALLY ILL; ANP AMENDING SECTIONS
53-21-102, 53-21-~106, 53-21-115, 53-21-116, 53-21-120,
53-21-121 THROUGH $3-21-123, AND 53-21-126 THROUGH

53-21-128, MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE;

AND INCLUDING A SUNSET PROVISION."

BE 1T ENACTED BY THE LBGISLATURE.DF THE STATE OF MONTANA:
Section 1. Section $53-21-102, MCA, is amended to read:
%53-21-102. Definitions. As used in this part, the

following definitions apply:

{1) "Board" or "mental disabilities board of visitors”
means the mental disabilities board of visitors created by
2-15-211.

(2) “Court™ means any district court of the state of
Montana.

{3) T"Department” means the department of institutions
provided for in Title 2, chapter 15, part 23.

(4) “"Emergency situation” means a situation in which

any person is in imminent danger of death or serious bodily
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harm from the activity of a person who appears tc be

seriously mentally ill.

{5) "Friend of respondent” means any person willing

and able to assist a mentally ill person, a perscn alleged

to be mantally il1l, a seriocusly mentally ill person, or a

person_alleged to be seriously mentally i1l in dealing with

leqal proceedings, including consultation with legal counsel

and others. The friend of respondent may be the next of kin,

the person'a conservator or legal guardian, if any, a

representative of a charitable or religious organization, or

any other person appointed by the court to perform the

functions of a friend of respondent set out in this part.

Only one person may at any one time be the friend of

respondent within the meaning of this part. In appointing a

friend of respondent, the court shall congider the

preference of the respondent. The court may at any time, for

good cause shown, change its designation of the friend of

regpondent .

£5¥{6) "Mental disorder™ means any organic, mental, or
emotional impairment which has substantial adverse effects
on an individual's cognitive or volitional functions.

¢63(7) “"Mental health facility" or "facility" means a
public hospital or a licensed private hospital which is
equipped and staffed to provide treatment for persons with

mental disorders or a community mental health center or any

-2- HB 316
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mental health clinic or treatment center approved by the
department., No correctional institution or facility or jail
is a mental health facility within the meaning of this part.

{B) “"Mentally ill" means suffering from a mental

disorder which has not resulted in self-inflicted injury or

iajury to others or the imminent threat thereof but which:

{a) has resulted in behavior that creates serious

difficulty in_ protecting the perscon's life or health even

with the available assistance of family, friends, or others;

{b) is treatable, with a reasonable prospect of

success and consistent with the least restrictive course of

treatment as provided in $3-21-127(3), at or through the

facility to which the person is to be committed;

ic} bhas deprived the person of the capacity to make an

informed decision concerning treatment;

{d)} has resulted in the person's refusing or being

unable to consent to voluntary admission for treatment; and

(e) poses a significant risk of the person's becoming

gseriougly mentally ill, within the meaning of this section,

or will, if untreated, predictably result in fyrther serious

detericration inh the mental condition of the person.

Predictability may be established by the patient's medical

histoirjy.
t73(9) "Next of kin" shall include but need not be

limited to thé spouse, parents, adult children, and adult
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brothers and sisters of a person.

t8¥(10) "Patient™ Qeans a person committed by the court
for treatment Ffor any periocd of time or who is voluntarily
admitted for treatment for any period of time.

t9¥(11) "Peace officer® means any sherifft, deputy
shériff, marshal, policeman, or other peace officer.

+363{12) "Professional person® means:

ta) a medical doctor; or

{b}] a person who has been certified, as provided for
in 53-21-106, by the department.

¢31$({13) “Reasonable medical certainty"” means
reasonable certalnty as judged by the standards of a
professional person.

t125(14) "Respondent” means a person alleged in a

petition filed pursuant to this part to be mentally ill or

seriously mentally ill.
t13)-4Priend-of-respondentli-means--any--person--wiltling
and-able-to-assist-a-serionsiy-mentatiy-ilii-person-or-person
n}}eged--ee--be-serious1y—nentaliy—£ii—in—dea}ing-vith—iegai
proceedingay-incituding-consultatien-with-1egai--counasei--and
sthersr-Phe-friend-of -reapondenc-may-be-the-next-of-kiny-the
perssnin----coenservator---or-—-tegai--—guardiany—-—if-—-anys
repreaéhtntivea—oé—a—ehnrétab}e—or-—reiigieus-—organi:aéienr
er--any--ether——person—appointed—by-tpe-couré—to—géeioéﬁ—ehe

functions-ef-a-friend-af-respondent-set—ont--in--this--part=:
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Oniy--one--person--—nay--at--sny--one-—-time--be-the—friend—of
ceapondent-within-the-meaning-of-this-pare--In-appointing--a
friend---of---respondenty-——the-—court--shati--consider--the
preference-of-the-reapendents-Phe-court—may-at-any~times-for
geod-canase-shewnr-change-ica-designation—ef--che--friend--of
respondent=

t143(15) “Seriously mentally ill" means suffering from
a mental disorder which has resulted in self-inflicted
injury or injury to others or the imminent threat thereof or
which has deprived the person afflicted of the ability to
protect his life or health. For this purpose, injury means
physical injury. No-person-may-be-invotuntarily-commiected-to
a--mentai--heatth--facitity--or--detained-for-evaiuntion-and
treatmenc—because-he-is-an--epitepticr—-mentaily--deficienty
mentally--retarded; —senitey-—-or—-suffering--from--a--mentai
disorder-uniteas-the-condition-causes--him--to--be--sericuslty
mentatty-iii-within-the-meaning-of-this—pares

¢35y(16} “"State . hospital” means the Moatana state
hospital."”

Section 2. Section 53-21-106, MCA, is amended to read:

*53-21-106. Certification of professional persons. (1)
The department shall certify professional persons as defined
in 53-2)-102¢383¢b3{12)(b)} for the purpose of this part.

{2) The department, with reference to recognized

national standards in the field of mental health, shall
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adopt standards and rules governing the certification of
professional perscns na—deiined-in-sa—ii-iazfiﬂifh}.

(3) The rulea for certification must address but are
not limited to:

{a) the type of education that an individual has
received, including degrees;

(b} the type of experience or training received by the
individual;

{c) continuing education, training, instruction, and
work experience necessary to maintain certification;

{d) an examination instrument to be used to determine
an individual's proficiency and understanding of mental
health laws, diagnosis, and treatment procedures;

(e) the procedure Eor categorical certification
qualifying the level of professional authority and
responsibility of an individual; and

{f)} specific procedures for certification,
recertification, and revocation of certification.™

Section 3., Section 53-21-115, MCA, is amended to read:

"53-21-115. Procedural rights. In addition to any
other rights which may be guaranteed by the constitution of
the United States and of this state, by the laws of this
state, or by this part, any person who is involuntarily
detained or against whom a petition is filed pursuant to

this part has the following rights:
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(1)  the right to notice reascnably in advance of any
hearing or other court proceeding concerning him;

(2) the right to know, in advance of any hearing, the

names and addresses of any witnesses who will testify in

support of the petition;

t2¥(3) the right in any hearing to be present, to
offer evidence, and to present witnesses in any proceeding
concerning him;

t3¥(4) the right iIn any hearing to creoss-examine
witnesses;

t4F{5) the right to be represented by counsel;

t5¥(6) the right to remain silent:

t6)(?) the right in any hearing to be proceeded
against according to the rules of evidence applicable to
civil matters generally;

¢?3{8) the right to view and copy all petitions an
file with the court concerning him;

t83{9) the right to be examined by a professional
person of his choice when such professional persbn ia
Qiiling and reasonably available;

t93{10) the right to be dressed in his own clothes at
any hearing held pursuant to this part; and

ti0¥11ll'the right to refuse any but lifesaving
medication for up to 24 hours pricor to any hearing held

pursuant to this part."
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Section 4. Section 53-21-116, MCA, is amended to read:

“$3-21-116. Right to be present at hearing or trial --
appointment of counsel. The person alleged to be mentally
ill or seriously mentally ill has the right to be present at
any hearing or trial., If he has no attorney, the judge shall
appoint one to represent him at either the hearing or the
trial, or both, who shall be compensated from the public
funds of the county where the respondent regides.”

Section 5. Section 53-21-120, MCA, is amendedkta read:

"53-21-12¢0. Detention to be in least restrictive
environment -- preference for mental health facility --

court relief -- prehearing detention of mentally ill person

prohibited. (1) A person detained pursuant to this part
shall be detained in the least restrictive environment
required te protect the life and physical safety of the
person detained or members of the public; in this reapect,
prevention of significant injury to property may be
conéideted.

(2) Whenever possible, a person detained pursuant to
this part shall be detained in a mental health facility and
in the county of residence. If the person detained demands
a jury trial and trial cannot be held within 7 days, the
individual may be sent to the state hospital until time of
trial if arrangements can be made to return him to trial.

Such trial must be held within 30 days. The county of
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residence shall pay the cost of travel and professional
services associated with the trial. No person may be
detained in any hospital or other medical facility which is
not a mental health facility unless such hospital or
facility has agreed in writing to admit the persen.

{3) A person may be detained in a jail or other
correctional facility only if no mental health facility is
available or if the available mental health facilities are
inadequate to protect the person detained ard the public. As
soon as a mental health facility becomes available or the
situation has changed sufficiently that an available mental
health facility is adequate for the protection of the person
detained and the public, then the detained person shall be
transferred from the jail or correctional facility to the
mental health facility.

{4} A 'person detained prior to involuntary commitment
may apply to the court for immediate relief with respect to
the need for detention or the adequacy of the facility being
utilized to detain.

{5) No detention may be ordered under this part for a

pérson concerning whom a petition has been filed under

53-21-121(1)(b).

{6) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A

MENTAL HEALTH FACILITY OR DETAINED FOR EVALUATION AND

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT,
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MENTALLY RETARDED, SENILE, OR SUFFERING ﬂ A MENTAL

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOUSLY

MENTALLY ILL WITHIN THE MEANING OF THIS PART."

Section 6. Section 53—21-121, MCA, is amended to read:
"53-21-121. Petition for commitment -- contents cf --
notice of. (1) The county attorney, upcen the written request

of any person having direct kpowledge of the facts, may file

a petition with the court:

{a) alleging that there is a person within the county
who is seriocusly mentally ill and regquesting that tha person
be committed to a meatal health facility for a period of na
more than 3 months; or

{b) alleging that there is a person within the county

who is mentally ill and requesting that the person be

committed to a_mental health facility for a period of no

more than 30 days.

(2) The petition shall contain:

(a) the name and address of the person requesting the
petition and his interest in the case;

(b} the name of the respondent and, if known, the
address, age, sex, marital status, and occupation of the
respondent;

{c) the purported facts supporting the allegation of

mental illness;

{d) the name and address of every person known or
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believed to be legally responsible for the care, support,
and maintenance of the person for whom evaluation is sought ;

{e) the name and address of the person's next of kin
to the extent known to the county attorney and the person
tequesting the petition;

(E) the name and address of any person whom the county
attorney believes might be willing and able to be appointed
a6 friend of reéspondent;

(g) the name, address, and telephone number of the

attorney, if any, who has most recently represented the

person for whom evaluation s sought; if there is no’

attorney, there shall be a statement as to whether to the
best knowledge of the person requesting the petition the
person for whom evaluation is sought is indigent and
therefore unable to afford the services of an attorney; and

(h) a statement of the rights of the respondent which
shall be in conspicuous print and identified by a suitable
heading.

{3) Notice of the petition shall be hand-delivered to
the respondent and to his counsel on ot before the initial
appearance of the respondent before the judge or justice of
the peace. Notice of the petitioh and the order setting the
date and time of the hearing and the names of the
respondeiit's counsel, protessional person, and friend of

tespondent shall be hand-delivered or mailed to the person
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or persons legally responsible for care, support, and
maintenance of the respondent, the next of kin identified in
the petition, and any other person identified by the county
attorney as. a possible friend of respondent otheér than the
one named as the friend of respondent. The notice may
provide, other than as to the respondent and his counsel,
that no further notice will be given unless written request
is filed with the clerk of court."

Section 7. Section 53-21-122, MCA, is amended to read:

*53-21-122. Petition Eor commitmeant -- filing of --
initial hearing on. (1) The petition shall be filed with the
clerk oF court who shall immediately notify the judge.

{2) {a) If a judge is available, he shall consider the
petition, and if he finds no probable cause, it shall be
diamissed,

{b) (i) If the judge £finds probable cause, counsel
shall be immediately appointed for the respondent, and the
respondent shall be brought forthwith before the court with
his counsel. The respondent shall be advised of his
constitutional rights, his rights under this part, and the
substantive effect of the petltion. The respondent may at
this appearance object to the finding of probablé cause for
£iling the betition.

{ii} The judge shall:

(A) appoint a professional person; and
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(B) appoint a friend of respondent; and

{C) set a date and time for the hearing on the
petition, which may- not exceed 5 days, including weekends
and holidays, unless the fifth day falls upon a weekend or
holiday and unless additional time is requested on behalf of
the respondent.

{iii) The desires of the respondent shall be taken into
consideration in the appointment of the friend of respondent
and in the confirmation of the appointment of the attorney.

{3) If a judge is not\available in the county, the
clerk shall notify a resident judge by telephone and read
the petition to him. If the judge finds no probable cause,
the petition shall be digmissed. If the judge finds probable
cause, he shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and
time for the hearing on the petition, which may not exceed 5
days, including weekends and holidays, unless the fifth day
falls upon a weekend or holiday and unless additional time
is reguested on behalf of the respondent. The order shall
also direct that the respondent be brought forthwith before
a justice of Lhe peace with his counsel to be advised of his
constitutional rights, his rights under this part, and the
contents o©of the clerk's order, as well as to furnish him

with a copy. The justice of the peace shall ascertain the

desires of the respondent with respect to the appointment of
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his counsel, and this shall be immediately cosmunicated to
the resident judge. The resident judge may appoint other
coungel, may confer with respondent's counsel and the county
attorney in order to appoint a friend of respondent, and may
do all things necessary through the clerk of court by
telephone as if the resident judge were personally present."

Section B. Section 53-21-123, MCA, is amended to read:

“53-21-123. Examination of reapondent following
initial hearing -- recommendation of professional person.
{1) Following the initial hearing, whether before a judge or
justice of the peace, the respondent shall be examined by
the professional person without unreasonable delay. The

examination may not exceed a period of 4 hours. The

‘professional person shall immediately notify the county

attorney of his findings in person or by phone and shall
make a written report of his examination to the court, with
copies to the respondent's attorney and the county attorney.
[{2) The following action shall be taken based on the

professional person’s findings:
" (a) IE he recommends dismissal, he shall additionally

notify counsel and the respondent, if he has been detained,

shall be released and the petition dismissed. However, the
county attorney may, upon good cause shown, request the
court to order an additional, but no more than one,

examination by a different professional person for a period
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of no more than 4 houra.

(b} If he finds that commitment proceedings should
continue, the hearing shall be held as scheduled.

{3) The court may not order further evaluation pending
the hearing unless sound medical reasons require additional
time for a complete evaluation. Such reasons shall be set
forth in the order, along with the amount of additional time
needed. "

Section 3. Section 53-21-126, MCA, is amended to read:

"53-~21-126. Trial or hearing on petition. (1} The
respondent shall be present unless his presence has been
waived as provided in 53-21-119(2), and he shall be
represented by counsel at all stages of the trial. The trial
shall be limited to the determination of whether or not the

respondent is mentally ill or seriously mentally ill within

the meaning set forth in this part.

{2) The standard of proof in any hearing held pursuant

to this section is proof beyond a reasonable doubt with
respect to any physical facts or evidence and clear and
convincing evidence as to all other matters, except that
mental disorders shall be evidenced to a reasonable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shallv be evidenced by overt acts,
sufficiently recent in time as to be material and relevant

as to the respondent's present condition.
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{3) The professional person appoiated by the court
shall be present for the trial and subject to
cross—examination., The trial shall be governed by the
Montana Rules of Civil Procedure except that, if tried by a
jury, at least two-thirds of the jurors must <concur on a
finding that the respondent 18 seriously mentally ill. The
written report of the professional person that indicates the
professlonal person’s diagnosis may be attached to the
petition, but any matter otherwise inadmissible, such as
hearsay matter, is not admissible merely because it is
contained in the report. The court may order the trial
closed to the public for the protection of the respondent.

{4) The professional person may testify as to the

ultimate issue of whether the respondent is mentally ill or

seriously mentally ill. Fhis--testimony--is-insufficient
uniess-accompanied-by-evidence-from-the-professienat--peraon
or-others-thats
ta)--the---respendent---is——-suffering—-from--a--mental
disorderr-—-and
thy--the-mental-dissrder—-has-reavited-in-seif-inflicted
injury-er—injury—te~ethera—or—the—iuuinenb—hhreat;thereaf-er
has-deprived-the-person-affiicted-of-the-abitity-te--protect

his--tife-or-heatthr Testimony from a professional person or

others must be received on each element of the definition of

mentaily ill or seriously mentally ill @83 theose terms are
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defined in 53-21-102,

(5) The court, upon the showing of good cause and when
it is in the best interests of the respondent, may order a
change of venue."

Section 10. Section 53-21-127, MCA, is amended to
read:

“53-21-127. Poattrial disposition., (1) If, upon trial,

it is determined that the respondent is not mentally ill or

seriously mentally ill within the meaning of this part, he
shall be discharged and the petition dismissed.

{2) (a) If it is determined in a proceeding under

53-21-121(1)(a} that the respondent is seriously mentally

ill within the meaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing shall
be held within 5 days (including Saturdays., Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday,
or holiday), during which time the court may order further
evaluation and treatment o©f the respondent. At the
conclusion of the disposition hearing, the court shall:

{i) commit the respondent te a facility for a period
of not more than 3 months;

{ii) order the respondent to be placed in the care and
custedy of his relative or guardian or some other
appropriate place other than an institution;

(iii) order outpatient therapy; or
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(iv) make some other appropriate ordq; for treatment.

(b) No treatment ordered pursuant to this subsection
may affect the respondent’'s custody for a period of more
than 3 months.

(c) In determining which of the above alternatives to
order, the court shall choose the 1least restrictive
alternatives necessary to protect the respondent and the
public and to permit effective treatment. The court shall
consider and shall describe in its order what alternatives
for treatment of the respondent are available, what
alternatives were investigated, and why the investigated
alternatives were not deemed suitable. The court shall enter
into the record a detailed atatement of the facts upon which
it found the respondent to be seriously mentally ill.

{3) If it is determined in a proceeding under

53-21-121(1)(b) that the respondent ig mentally ill within

the meaning of this part, the court shall order that he

receive treatment for a period of no more than 30 days., The

courk shali choose the least restrictive course of treatment

reasgnably available to the respondent. The court must make

a separate finding, setting forth tha reason therefor if the

order includes a reguirement of inpatient treatment or

involuntary medication. The court may not order inpatient

treatment in the Montana state hospital at warm Springs

under this gubsection (3), The respondeat may not be
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required to pay for court-ordered treatment unless he is

financially able.

(é) Before ordering amy treatment for a respondent

found to be mentally ill under subgsection [3), the court

shall make findings of fact that treatment appcapriate to

the needs of the respondent is available. The court shall

alao indicate on the order the name of the facilikty that is

to be responsible for the management and supervision of the

respondent’'s treatment. No person may use physical force to

administer medication. A court may use any legal means to

enforce an order to take medication, including immediate

detention not to exceed 72 hours; until the mentally ill

person can be returned to the court.”

Sectioh 11, Section 53-21-128, MCA, is amended to
read:
"53-21-128. Petition Eor extension of commitment

period. (1) To extend the 3-month period of detention

provided for in 53-21-127(2), the procedure set forth in

this subsection (1) must be followed:

ta) HNot less than 2 caiendar weeks prior to the end of
the 3-month period of---deteéentien---provided---for-——in
53-2:-£29¢2%, the professional person in charge of the
patleiit at the place of detention may petition the court for
extension of the détention period. The petition shall be

accompanied by a written reéport and evaluation of the
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patient's mental and physical condition. The report shall
describe * any tests and evaluation devicea which have been
employed in evaluating the patient, the course of treatment
which has beeao undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b} Upon the filing of the petition, the court shall
give written notice of the Filing of the petition teo the
patient, his next of kin, if reasonably available, the
friend of respondent appointed by the court, and the
patient's counsel. If any person so notified requests a
hearing prior to the termination of the previous dJdetention
authority, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the
recelpt of the requeat and notify the same people, including
the professional person in charge of the patient. IE a
hearing is not reguested, the court shall enter an corder of
commitment for a period not to exceed 6 months.

(c) Procedure on the petition Ffor extensicon when a
hearing has been requested shall be the same in all respects
as the procedure on the petition for the original 3-month
commitment except the patient is not entitléd to trial by
jury. The hearing shall be held in the district court
having jdrlsdlctlon over the Eacility in which the patient
is detained unlesa otherwise ordered by the court, Court

costs and witness faes, if any, shall be paid by the county
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that paid the same costs in the initial commitment
proceedings.

(d) If upon the hearing the courkt findg the patient
not seriously mentally ill within the meaning of this part.
he shall be discharged and the petition dismissed. If the
court finds that the patient continues to suffer from
serious mental illness, the court shall order commitment,
custody in relatives, outpatient therapy, or other order as
set forth in 53-21-127(2} except that no order may affect
his custody for more than é months. In its order, the court
shall describe what alternatives for treatment of the
patient are available, what alternatives were investigated,
and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an
alternative which does not inciude a comprehensive,
individualized plan of treatment for the patient. A court
order for the continuation of an alternative shall include a
specific Efinding that a comprehensive, individualized plan
of treatment exists.

{2} To extend the period of treatment pravided for in

53-21-127(3}, the procedure ser forth in this subsection (2)

must be Followed:

{a) Not less than 7 days prior to the end of the

j0-day period of treatment ordered under 53-21-127(3), the

professional persen in charge of the respondent's care may
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petition the court for extension of the tregtment period,
The petition must be accompanied by a written report and

evaluation of the respondent’'s mental and physical

condition, The report shall describe any tests and

evaluation devices which have been employed in evaluating

the respondent, the course of treatment which has been

undertaken for the respondent, and the future coutse of

treatment anticipated by the professiaonal person.

(b) Upon the filing of the petition, the c¢ourt shall

give written notlce o©f the filing of the petition to the

respondent, his next of kin, if 'reasonably available, the

friend of respondent appointed by the court, if any, and the

respondent’s counsel. If any person go notified requests a

hearing prior to the terminaticn of the previous detention

authority, the court gshall immediately set a time and place

for a hearing on a date not more than S days Ffrom the

receipt of the request and notify the same people, including

the professional person in charge of the respondent. If a

hearing ls not requested, the court shall enter an order of

treatmeat for a period not to exceed 30 days.

{c) Procedure on the petition for extension when a

hearing has been requested shall be the same in all respects

as the procedure on the petition under 53-21-121(l)(b) for

the original treatment except that the respondent is not

entitled to trial by jury. The hearing shall be held in the
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districk court Ffor the county in which the treatment is

being supervised unless otherwise ordered by the court.

Court costs and witness feea, if any, shall be paid by the

county that paid the same costs in the initial Aprocgedings.

{d) 1If upon the hearing the court finds the respoundent

not mentally i11 within the meaning of this part, the

petition shall be dismissed, If the court finds that the

respondent continues to be mentally ill, the court shall

order treatment for the respondent for a period not to

exceed 30 days. In its order, the court shall describe what

alternatives for treatment of the respondent are available,

what ' alternatives were  investigated, and why the

investig;ted alternatives were not considered suitable. The

court may not order continuation of an alternative which

does not include a comprehensive, individualized plan of

treatment for the respondent. A court order for the

continuation of an alternative shall include a sgpecific

finding that a compreheansive, individualized plan of

treatment exiats.

¢2¥(3} Further extensions of the period of detention

ggovided for in 53-21-127{2) may be obtained under the same
procedure described in subsection {1) of this section except
that the patient's custody may not be affected for more than
1 'year without a renewal of the commitment under the

procedures -gset forth in subsection (1) of this section,
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including a statement of the findings required by subsection
(1).
{4) The period of treatment provided for in

53-21-127¢(3) may be extended only once under this section."
NEW SECTION. Section 12. Establishment of treatment

plan for mentally ill person. (1} A person ordered to
receive treatment under 53-21-127(3) must have an
individualized treatment plan.

(2} The treatment plan must be developed by
appropriate professional persons and must be implemented no
later than 5 days after the treatment order has been made.

{3) The treatment plan must contain:

{a) a statement of the nature of the specific problems
and specific needs of the patient;

(b) a statement of the least reatrictive treatment
conditions necessary to achieve the purposes of commitment;

(c}) a description of intermediate and long-range
treatment goals, with a projected timetable Efor their
attainment;

(dy a statement and rationaie for the plan of
treatment for achieving these intermediate and long-range
goals; and

{e) criteria for release to less testrictive treatment
conditions and criteria for discharge.

(4} The treatment plan may inclingde prescription by a
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physician of reascnable and appropriate medication that is
consistent with accepted medical standards.

NEW SECTION. Section 13. Compliance with treatment
plan. If the respondent fails to comply or clearly refuses
to comply with all or part of the treatment plan, the
professional person appointed under 53-21-122 shall make all
reasonable efforts to solicit the respondent’'s compliance.
Such effort must be documented and reported to the court
with a recommendation ta the court as to whether the
respondent should:

(1) have his case dismissed; or

(2) be given a supplemental hearing.

HEW SECTION. Section 14. Supplemental hearing. (1} IEf
the respondent requests a hearing to prove he has complied
with the treatment plam as provided in ([section 13], the
hearing must be scheduled within S days. The respondent, his
attorney, the friend of respondent, and the designated
professicnal person must be notified at least 48 hours in
advance .

{2) At Lthe hearing, the court must determine whether
the respondent has failed to comply with the treatment plan
established pursuant to [section 12].

{3} (a) If the court determines that the respondent
has Eailed or refused to comply with the treatment plan, it

may order the respondent to comply with the treatment plan
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for the remainder of the 30-day periocd.

{b) 1I1f the respondent no longer meets the definition
of mentally il1, the court shall discharge the respondent
Erom the order and dismiss the case.

NEW SECTION. Section 15. <Codification instruction.
Sections 12 through 14 are intended to be codified as an
integral part of Title 53, chapter 21, part 1, and the
provisions of Title 53, chapter 21, part 1, apply to

sections 12 through 14.

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY

THIS ACT, AND SHALL INCLUDE IN THE REPORT ANY

RECOMMENDATIONS IT MAY HAVE,

NEW SECTION, SECTION 17. EXTENSION OF AUTHORITY. ANY

EXISTING AUTHORITY OF THE DEPARTMENT QF INSTITUTIONS OR THE

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE

SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE

PROVISIONS OF THIS ACT.

NEW SECTION. SECTION 18. TERMINATION. THIS ACT

TERMINATES JULY 1, 1989.

-End-
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HOUSE BILL NO. 316
INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA,

MAZUREK, STRATFORD, HANSEN, LORY, BULGER

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
INVOLUNTARY CCOMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY
OF PERSONS WHO ARE MENTALLY ILL; ANP AMENDING SECTIONS
53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120,
53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH

53-21-128, MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE;

AND INCLUDING A SUNSET PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 53-21-102, MCA, is amended to read:
"53-21-102. Definitions. As used in this part, the

following definitions apply:

(1) "Board" or "mental disabilities board of visitors"
means the mental disabilities board of visitcrs created by
2-15-211.

{2} "Court" means any district court cof the state af
Montana.

{3) "Department” means the department of institutions
provided for in Title 2, chapter 1%, part 23.

{(4) "Emergency situation" means a situation in which

any person is in imminent danger of death or serious bodily
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harm from the activity of a person who appears to be
seriously mentally ill.

{(5) "Friend of respondent” means any person willing

and able to assist a mentally ill pergen, a person alleged

to be mentally ill, a seriously mentally ill person, or a

person alleged to be seriously mentally ill in dealing with

legal proceedings, including consultation with legal counsel

and others. The friend of respondent may be the next of kin,

the person's conservator or legal guardian, if any, a

representative of a charitable or religious organization, or

any other person appointed by the court to perform the

functions of a friend -of respondent set ocut in this part.

Only one person may _at any opne time be the friend of

regspondent within the meaning of this part. In appointing a

friend of respondent, the court shall consider the

preference of the respondent. The court may at any time, for

good cause shown, change its designation of the friend of

respondent.

€5¥(6) "Mental disorder" means any organic, mental, or
emotional impairment which has substantial adverse effects
on an individual's cognitive or volitional functions.

+6}1(7) "Mental health facility" or "facility" means a
public hospital or a 1licensed private hospital which is
equipped and staffed to provide treatment for persons with

mental disorders or a community mental health center or any

THIRD READING

-2- HB 316
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mental health clinie or treatment center approved by the
department. No correctional instituticon or facility or jail
is a mental health facility within the meaning of this part.

(8) "Mentally ill” means gsuffering from a mental

disorder which has not resulted in self-inflicted injury or

injury to others or the imminent threat thereof but which:

{a) has resulted in behavior that creates serious

diEficulty in protecting the person's life or health even

with the available assistance of family, friends, or others;

(b} is treatable, with a reasonable progpect of

success and consistent with the least restrictive course of

treatment as provided in 53-21-127(3), at or through the

facility to which the person is to be committed;

{c) has deprived the person of the capacity to make an

informed decision concerning treatment;

{d} has resulted in the person's refusing or being

unable to consent to voluntary admission for treatment; and

{e) poses a significant risk of the person's becoming

sericusly mentally ill, within the meaning of this section,

or will, if untreated, predictably result in further serious

deterioration in the mental condition of the person.

Predictability may be established by the patient's medical

history.
€#3(9) "Next of kin" shall include but need not be

limited to the spouse, parents, adult children, and adult

-3- HB 3186
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brothers and sisters of a person.

t8¥(10) "Patient” means a person committed by the court
for treatment for any pericd of time or who is voluntarily
admitted Eor treatment for any period of time.

£9¥(11) "Peace officer" means any sheriff, deputy
sheriEf, marshal, policeman, or other peace officer.

+38¥(12) "Professional person” means:

(a) a medical doctor; or

{b) a person who bas been certified, as provided for
in 53-21-106, by the department.

¢+313{13) "Reasonable medical certainty® means
reasonable certainty as Jjudged by the standards of a
professional person.

+¥24({14) "Respondent™ means a person alleged in a

petition filed pursuant to this part to be mentally ill or

seriously mentally ill.
t13}-UPriend-of-respondenti-meana-—any--person--witiing
and-able-ts-assiaec-a-sariouslty-mentaliy-iti-persen-or-person
atteged--to--be-seriousiy-mentaliy-iti-in-deating-with-iegai
proceedingss-inciuding-consuttation-with-tegat--counsei--and
others-—-Fhe-frieand-of-respondent-may-be-the-next-sf-kiny;-the
perseonis———-conservator---or---tegat---guardiany-—-if---anys
representatives-of-a-charitabie-or--retigiaus—-erganizationy
ar--any--other——-person—appointed-by-the-court-teo-perform-the

funetions-of-a-friend-of-respondent-set-ont--in--this--parts
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eniy--one-~person--may--at--any--one--time--be-the-friend-of
respondent-within-the-meaning-o€-this-part--in-appeinting--a
friend---of---respondenty---the--court--shati--ecensider--the
preference-of-the-respondents-Fhe-court-may-at-any-time;-for
good-cause-showny-change-ies-designatton-af——the--friend--of
reapondent-

t14)({15) "Seriously mentally ill" means suffering from
a mental disorder which has resulted in self-inflicted
injury or injury to others or the imminent threat therecf or
which has deprived the person afflicted of the ability to
protect his life or health. For this purpose, injury means
physical injury. No-persen-may-be-invoiuntarity-committed-to
a--mentai--heatth--facitity--or~-detatned-for-evaination-ané
treatment-becanse-he-is-an—-epitepeier--mentatty--defictents
mentatiy--reecarded;—-senrte;-or—-suffering--from-—a--mentat
disorder-uniess-che-condition-causes--him--teo--be--seriousty
mentatiy--tti-within-the-meaning-cf-this-parts NO PERSON MAY

BE INVOLUNTARILY COMMITTED TO A MENTAL HEALTH FACILITY OR

DETAINED FOR EVALUATION AND TREATMENT BECAUSE HE IS AN

EPILEPTIC OR IS MENTALLY DEFICIENT, MENTALLY RETARDED,

SENILE, OR SUFFERING FROM A MENTAL DISORDER UNLESS THE

CONDITION CAUSES HIM TO BE SERIOQUSLY MENTALLY ILL WITHIN THE

MEANING OF THIS PART.

+15¥(16) "State hospital” means the Montana state

hospital."
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Section 2. Section 53-21-106, MCA, is amended to read:

"53-21-106. Certification of professional persons. (1)
The department shall certify professional persons as defined
in 53-21-102¢%8)¢tb¥{12){b) for the purpose of this part.

(2} The department, with reference to recognized
national standards in the field of mental health, shall

adopt standards and rules governing the certification of

professional persons as-defined-+n-53-231-182116¥¢tby.

(3) The rules for certification must address but are
not limited to:

{a) the type of education that an individual has
received, including degrees;

(b) the type of experience or training received by the
individual;

(¢) continuing education, training, instruction, and
work experience necessary to maintain certification;

{d) an examination instrument to be used to determine
an individual's proficiency and understanding of mental
health laws, diagnosis, and treatment procedures;

(e} the procedure for categorical certification
qualifying the 1level of professional authority and
responsibility of an individual; and

(E) specifie procedures for certification,

recertification, and revocation of certification."

Section 3. Section 53-21-115, MCA, is amended to read:

-6- HB 316
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“53j21-115. Procedural rights. In addition to any
other rights which may be guaranteed by the constitution of
the United States and of this state, by the laws of this
state, or by this part, any person who is involuntarily
detained cor against whom a petition is filed pursuant to
this part has the following rights:

{1} the right to notice reasonably in advance of any
hearing or other court proceeding concerning him;

(2) the right to know, in advance of any hearing, the

names and addresses of any witnesses who will testify in

support of the petition;

+23{3) the right in any hearing to be present, to
offer evidence, and to present witnesses in any proceeding
concerning him;

+33{4) the right in any hearing to cross-examine
witnesses;

t43{5) the right to be represented by counsel;

t53(6) the right to remain silent;

+63(7) the right in any hearing to be proceeded
against according to the rules of evidence applicable to
civil matters generally;

¢#3{8) the right to view and copy all petitions on
file with the court concerning him;

+8¥(%) the right toc be examined by a professional

person of his <choice when such professioconal person is

=7- HB 316

=)

wooe o~

10
11
12
13
14
15
16
17
18
19
204
21
22
23
24

25

HE 0316/03

willing and reascnably available;

+94(10) the right to be dressed in his own clothes at
any hearing held pursuant tc this part; and

t38%(11) the right to refuse any but lifesaving
medication for up to 24 hours prior to any hearing held
pursuant to this part."”

Section 4. Section 53-21-116, MCA, is amended to read:

"53-21-116. Right to be present at hearing or trial --
appointment of counsel. The person alleged to be mentally
ill or seriously mentally ill has the right to be present at
any hearing or trial. If he has no attorney, the judge shall
appoint one to represent him at either the hearing or the
trial, or both, who shall be compensated from the public
funds of the county where the respondent resides.”

section 5. Section 53-21-120, MCA, is amended to read:

"53-21-120. Detention to be in least restrictive
environment =-- preference for mental health facility -~

court relief —-< prehearing detention of mentally ill person

prohibited. (1) A person detained pursvant to this part
shall be detained in the least restrictive envircenment
required to protect the 1life and physical safety of the
person detained or members of the public; in this respect,
prevention of significant injury to property may be
considered.

(2) Whenever possible, a person detained pursuant to

-8- HEB 316
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this part shall be detained in a mental health facility and
in the county of residence. 1If the perscn detained demands
a Jury trial and trial cannot be held within 7 days, the
individual may be sent to the state hospital until time of
trial if arrangements can be made to return him to trial.
Such trial must be held within 230 days. The county of
residence shall pay the cost of travel and professional
services associated with the trial, No person may be
detained in any hospital or other medical facility which is
not a mental health facility unless such hespital or
Eacility has agreed in writing to admit the person.

{3) A person may be detained in a jail or other
correctional Facility only if no mental health Facility is
available or if the available mental health facilities are
inadequate to protect the person detained and the public. As
soon as a mental health facility becomes available or the
situation has changed sufficiently that an available mental
health facility is adequate for the protection of the person

detained and the public, then the detained person shall be

-transferred from the jail or correctional facility to the

mental health facility.

{4) A person detained prior to involuntary commitment
may apply to the court for immediate relief with respect to
the need for detention or the adequacy of the facility being

utilized to detain.
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{5) No detention may be ordered under this part for a

person concerning whom a petition has been filed under

53-21-121(1)(b}.

(6) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A

MENTAL HEALTH FACILITY OR DETAINED FOR EVALUATION AND

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT,

MENTALLY RETARDED, SENILE, OR _SUFFERING FROM A MENTAL

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOUSLY

MENTALLY ILL WITHIN THE MEANING OF THIS PART."

Section 6. Section 53-21-121, MCA, is amended to read:
"§3-21-121. Petitlon for commitment -~ contents of --
notice of. (1) The county attorney, upon the written request

of any person having direct knowledge cof the facts, may Eile

a petition with the court:

{a) alleging that there is a person within the county
who is sericusly mentally ill and requesting that the person
be committed to a mental health facility for a period of no
more than 3 months; or

(b) alleging that there is a person within the county

who is mentally ill and requesting that the person be

committed to a mental health facility for a period of no

more than 30 days.

{2) The petition shall contain:
{a) the name and address of the person requesting the

petition and his interest in the case;

-10- HB 316
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{(b) the name of the respondent and, if known, the
address, age, sex, marital status, and occupation of the
respondent;

(c) the purported facts supporting the allegation of
mental illness;

{d) the name and address of every person known or
believed to be legally responsible for the care, support,
and maintenance of the person for whom evaluation is sought;

(e) the name and address of the person's next of kin
to the extent known to the county attorney and the person
requesting the petition;

(f}) the name and address of any perscn whom the county
attorney believes might be willing and able to be appointed
as friend of respondent;

(g} the name, address, and telephone number of the
attorney, if any, who has most recently represented the
person for whom evaluation 1is sought; if there is no
attorney, there éhall be a statement as to whether to the
best knowledge of the person requesting the petition the
person for whom evaluation is sought is indigent and
therefore unable to afford the services of an attorney; and

(h) a statement of the rights of the respondent which
shall be in conspicuous print and identified by a suitable
heading.

(3) Notice of the petition shall be hand-delivered to
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the respondent and to his counsel on or before the 1nitial
appearance of the respondent before the judge or justice of
the peace. Notice of the petition and the order setting the
date and time of the hearing and the names of the
respondent's counsel, professional person, and friend of
respondent shall be hand-delivered or mailed to the person
or persons legally responsible for care, support, and
maintenance of the respondent, the next of kin identified in
the petition, and any other person identified by the county
attorney as a possible friend of respondent other than the
one named as the friend of respondent, The notice may
provide, other than as to the respondent and his counsel,
that no further notice will be given unless written request
is filed with the clerk of court.*

Section 7. Section 53-21-122, MCA, is amended to read:

"$3-21-122. Petition for commitment -- filing o©f —-
initial hearing on. (1) The petition shall be filed with the
clerk of court who shall immediately notify the judge.

{2) f(a) If a judge is available, he shall consider the
petition, and if he finds no probable cause, it shall be
dismissed.

(b) (i) If the judge finds probable cause, counsel
shall be immediately appointed for the respondent, and the
respondent shall be brought forthwith before the court with

his counsel. The respondent shall bhe advised of his

~-12- HB 316
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constitutional rights, his rights under this part, and the
substantive effect of the petition. The respondent may at
this appearance object to the finding of probable cause for
filing the petition.

{ii) The judge shall:

(A) appoint a professional person; and

(B) appoint a friend of respondent; and

{C) set a date and time for the hearing on the
petition, which may not exceed 5 days, including weekends
and holidays, wunless the fifth day falls upon a weekend or
holiday and unless additional time is requested on behalf of
the respondent.

(iii) The desires of the respondent shall be taken into
congideration in the aphointment of the friend of respondent
and in the confirmation of the appointment of the attorney.

{3) If a judge 1is not available in the county, the
clerk shall-notify a resident judge by telephone and read
the petition to him. If the judge finds no probable cause,
the petition shall be dismissed. If the judge finds probable
cause, he shall cause the clerk to issue an order appointing
counsel and a professional person and setting a date and
time for the hearing on the petition, which may not exceed S
days, including weekends and holidays, unless the fifth day
falls upon a weekend or holiday and unless additional time

is reguested on behalf of the respondent. The order shall
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also direct that the respondent be brought forthwith before
a justice of the peace with his counsel to be advised of his
constitutional rights, his rights under this part, and the
contents of the clerk's order, as well as to Ffurnish him
with a copy. The justice of the peace shall ascertain the
desires of the respondent with respect to the appointment of
his counsel, and this shall be immediately communicated to
the resident 3judge. The resident judge may appoint other
counsel, may confer with respondent's counsel and the county
attorney in order to appoint a friend of respondent, and may
do all things necessary through the clerk of court by
telephone as if the resident judge were personally present."

Section 8. Section 53-21-123, MCA, is amepnded to read:

"53-21-123. Examination of respondent following
initial hearing -- recommendation of professional persen.
(1) Following the initial hearing, whether before a judge or
justice of the peace, the respondent shall be examined by
the professional person without unreascnable delay. The
examination may not exceed a period of 4 hours. The
professional person shall immediately notify the county
attorney of his findings in person or by phone and shall
make a written report of his examination to the court, with
copies to the respondent's attorney and the county attorney.

(2) The following action shall be taken based on the

professional person's findings:

-14- HB 316



N e

woe A e W

10
11
12
13
14
15
16

17
18
19
20
21

22
23
24
25

HB 0316/03

(a) If he recommends dismissal, he shall additionally

notify counsel and the respondent, if he has been detained,

shall be released and the petition dismissed. However, the
county attorney may, upon good cause shown, request the
court to order an additional, but no more than one,
examination by a different professional person for a perliod
of no more than 4 hours.

{(b) If he finds that commitment proceedings should
continue, the hearing shall be held as scheduled.

{3) The court may not order further evaluation pending
the hearing unless sound medical reasons reguire additional
time For a complete evaluation, Such reasons shall be set
forth in the order, along with the amount of additional time
needed. "

Section 9. Section 53-21-126, MCA, is amended to read:

"53~-21-126, Trial or hearing on petition. (1} The
respondent shall be present unless his presence has been
waived a3 provided in 53-21-119(2), and he shall be
represented by counsel at all stages of the trial. The trial
shall be limited to the determination of whether or not the

respondent is mentally i1l or seriously mentally ill within

the meaning set forth in this part.
{2} The standard of proeof in any hearing held pursuant
to this section is proof beyond a reasonable doubt with

respect to any physical facts or evidence and clear and
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convincing evidence as to all other matters, except that
mental disorders shall be evidenced to a reasonable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt acts,
sufficiently recent in time as to be material and relevant
as to the respondent's present condition.

(3) The professional person appointed by the court
shall be present for the trial and subject to
cross-examination. The trial shall be governed by the
Montana Rules of Civil Procedure except that, if tried by a
jury, at least two-thirds of the jurors must concur on a
finding that the respondent is seriously mentally ill. The
written report of the professional person that indicates the
professicnal person's diagnosis may be attached to the
petition, but any matter otherwise inadmissible, such as
hearsay matter, is not admissible merely because it is
contained in the report. The court may order the trial
closed to the public for the protection of the regpondent.

{(4) The professional person may testify as to the

ultimate issue of whether the respondent is mentally ill or

seriously mentally 1ill. Fhis-—testimony-~is--insufficient

uniess——accompanied—by-evidence-éeom—bﬁe—proée::ionai—peraan

or—-others—-that+
tay--the--respondent——is—-suffering-—-from---a---mental

disorder;—and
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tby——the-mentalt-diserder-has-resutted-in-serf-infiiected
injury-ear-injury-to-others-or-the-imminent-threat-thereof-or
has--deprived-the-persen-affiicted-of-the-abitity-to-protect

his-tife-or—heaiths Testimony from a preofessional person or

others must be received con each element of the definition of

mentally ill or sericusly mentally ill as those terms are

defined in 53-21-102.

{5) The court, upon the showing of good cause and when
it is in the best interests of the respondent, may order a
change of venue,"“

Section 10. Section 53-21-127, MCA, is amended to
read:

%53-21-127. Posttrial disposition. (1) If, upon trial,

it is determined that the respondent is not mentally ill or

seriously mentally ill within the meaning of this part, he
shall be discharged and the petition dismissed.

(2) (a) If it is determined in a proceeding under

53-21-121(1)({a) that the respondent is seriously mentally
ill within the meaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing shall
be held within S days (including Saturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday,
or holiday), during which time the court may order further
evaluation and treatment of the respondent. At the

conclusion of the disposition hearing, the court shall:
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(i) commit the respondent to a facility for a period
of not more than 3 months;

(ii) order the respondent to be pldced in the care and
custody of his relative or guardian or some other
appropriate place other than an institution;

{iii) order outpatient therapy; or

{iv) make some other appropriate order for treatment,

(b) No treatment ordered pursuant to this subsection
may affect the respondent's custody for a period of more
than 3 months.

{c}) In determining which of the above alternatives to
order, the court shall choose the least restrictive
alternatives necessary to protect the respondent and the
public and to permit effective treatment. The court shall
consider and shall describe in itas order what alternatives
for treatment of the respondent are available, what
alternatives were investigated, and why the investigated
alternatives were not deemed suitable. The court shall enter
into the record a detailed statement of the facts upon which
it found the respondent to be seriously mentally ill.

13) If it is determined in a proceeding under

53-21-121(1}{b) that the respondent is mentally ill within

the meaning of this part, the c¢ourt shall order that he

receive treatment for a period of no more than 310 days. The

court shall choose the least restrictive course of treatment
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reasonably available to the respondent. The court must make

a geparate finding, setting forth the reason therefor if the

order includes a requirement of inpatient treatment or

involuntary medication. The court may not order inpatient

treatment in the Montana state hospital at Warm Springs

under this subsection (3). The respondent may not be

required to pay for court-ordered treatment unless he is

financially able.

{4) Before ordering any treatment for a respondent

found to be mentally ill under subsection {(3), the court

shall make findings of fact that treatment appropriate to

the needs of the respondent is available. The court shall

also indicate on the order the name of the facility that is

to be responsible Ffor the management and supervision of the

respondent's treatment. No perscn may use physical force to

administer medication. A court may use any legal means to

enforce an_ order to take medication, including immediate

detention not to exceed 72 hours, until the mentally ill

person can be returned to the court.“

Section 11. Section 531-21-128, MCA, is amended to
read:
"53-21-128. Petition for extension of commitment

period. (1) Ta_ extend the 3-month period of detention

provided for in 53-21-127(2}, the procedure sgset forth in

this subsection {1) must be followed:
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{a) Not less than 2 calendar weeks prior to the end of
the 3-month period of---detention---provided--—fer--in
53-23-323¢2y, the professional person in charge of the
patient at the place cof detention may petition the court for
extension of the detention period. The petition shall be
accompanied by @ written report and evaluation of the
patient's mental and physical condition. The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patient, the course of treatment
which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

{b) Upon the filing of the petition, the court shall
give written notice of the filing of the petition to the
patient, his next of kin, if reasonably available, the
friend of respondent appointed by the court, and the
patient*s counsel. If any person 3o notified reguestis a
hearing prior to the termination of the previous detention
authority, the court shall immediately set a time and place
for a hearing on a date not more than 10 days Erom the
receipt of the request and notify the same people, including
the professional person in charge of the patient. If a
hearing is not requested, the court shall enter an order of
commitment for a period not to exceed & months.

(¢} Procedure on the petiticon for extension when a

hearing has been reguested shall be the game in all respects
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as the procedure on the petition for the original 3-month
commitment except the patient is not entitled to trial by
jury. The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the court. Court
costs and witness fees, if any, shall be paid by the county
that paid the same costs in the initial commitment
proceedings.

(d) If upon the hearing the court finds the patient
not seriously mentally ill within the meaning of this part,
he shall be discharged and the petition dismissed. If the
court finds that the patient continues to suffer froh
serious mental illnpess, the court shall order commitment,
custody in relatives, outpatient therapy, or other order as
set forth in 53-21-127(2) except that no order may affect
his custedy for more than 6 months., In its order, the court
shall describe what alternatives for treatment of the
patient are available, what alternatives were investigated,
and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an
alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court
order for the continuation of an alternative shall include a
specific finding that a comprehensive, individualized plan

of treatment exists.
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{2) To extend the pericd of treatment provided for in

$3-21-127(3), the procedure set forth in this subsection (2)

must be followed:

(a) Not less than 7 days prior to the end of the

30-day period of treatment ordered under 53-21-127(3}, the

professional person in charge of the respondent's care may

petition the court for extension of the treatment period.

The petition must be accompanied by a written report and

evaluation of the respondent’'s mental and physical

condition, The report shall describe any tests and

evaluation devices which have been employed in evaluating

the respondent, the course of treatment which has been

undertaken for the respondent, and the future course of

treatment anticipated by the professional person.

(b} Upen the filing of the petition, the court shall

give written notice of the filing of the petition to the

respondent, his next of kin, if reasonably available, the

friend of respondent appointed by the court, if any, and the

respondent's counsel. If any person so notified requests a

hearing prior to the termination of the previous detention

authority, the court shall immediately set a time and place

for a hearing on a date not more than 5 days from the

receipt of the request and notify the same people, including

the profesgsional person in charge of the respondent. If a

hearing is not requested, the court shall enter an order of
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treatment for a period not to exceed 30 days.

(¢} Procedure on the petition for extensioen when a

hearing has been requested shall be the same in all respects

as the procedure on the petition under 53-21-121(1)(b) for

the original treatment except that the respondent "is. not

entitled to trial by jury. The hearing shall be held in the

district court for the county in which the treatment is

being superviged unless otherwise ordered by the court.

Court costs and witness fees, if any, shall be paid by the

county _that paid the same costs in the initial proceedings.

(d) if upon the’ hearing the court finds. the respondent

not mentally ill within: the meaning of. this. part, the

petition shall be- dismigsed. If the court finds that the

respondent continues to be mentally ill, the court shall

ordec . treatment Ffor ‘the respondent for a period: not to

exceed 30 days. In its order, the court shall describe what

alternatives for treatment of the regpondent are available,

what - alternatives: were investigated, and . why the

investigated alternatives were not considered suitable. ' The

court. may not order continuation of an alternative which

does: nat include a - comprehengive,  individualized plan of

treatment for -the- regpondent.. A- court -order for the

continuation-of an alternative shall‘ include & specific

firnding - that - a comprehensive, individualized plan of

treatment exigts.
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¢2¥{3) Further extensions of the pericd of detenticn

provided for in 53-21-127(2) may be obtained under the same

procedure described in subsection (1) of this section except
that the patient's cuastody may not be affected for more than
1 year without a renewal of the commitment under the
procedures set forth in subsection (1) of this section,
including a statement of the findings required by subsection
(1).

(4) The period of treatment provided for in

53-21-127(3) may be extended only once under this gection.”

NEW SECTION. Section 12, Establishment of treatment
plan for mentally ill person. (1) A person ordered to
receive treatment under 53-21-127(3) must have an
individualized treatment plan.

{2) The - treatment plan must be developed by
appropriate professional persons and must be implemented no
later- than ' 5 days after the treatment order has been made.

{3) The treatment plan must contain:

(a) a statement of the nature of the apecific problems
and specific needs of the patient;

(b) a statement of - the least restrictive treatment
conditiona necessary to achieve the purposes of commitment;

(e} a description of intermediate and long-range
treatment goals, with & projected timetable for their

attainment;
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(d) a statement and rationale for the plan of
treatment for achieving these intermediate and long-range
goals; and

{(e) criteria for release to less restrictive treatment
conditions and criteria for discharge.

{(4) The treatment plan may include prescription by a
physician of reascnable and appropriate medication that is
consistent with accepted medical standards.

NEW SECTION. Section 13. Compliance with treatment
plan. If the respondent fails to comply or clearly refuses
to comply with all or part of the treatment plan, the
professional person appointed under 53-21-122 shall make all
reasonable efforts to solicit the respondent's compliance.
Such effort must be documented and reported to the court
with a recommendation to the court as to whether the
respondent should:

{1) have his case dismissed; or

(2) be given a supplemental hearing.

NEW SECTION. Section 14, Supplemental hearing. (1) If
the respondent requests a hearing to prove he has complied
with the treatment plan as provided in [section 13), the
hearing must be scheduled within 5 days. The respondent, his
attorney, the friend of respondent, and the designated
professional perscn must be notified at least 48 hours in

advance.

-25~ HB 316

(- TR - - I S HE - . I "

-
- o

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0316/03

(2) At the hearing, the court must determine whether
the respondent has failed to comply with the treatment plan
established pursuant to [section 12].

(3) (a)} If the court determines that the respondent
has failed or refuzsed to comply with the treatment plan, it
may order the reapondent to comply with the treatment plan
for the remainder of the 30-day period.

{b) If the respondent no longer meets the definition
of mentally ill, the court shall discharge the respondent
from the order and dismiss the case.

NEW SECTION. Section 15. Codification instruction.
Sections 12 through 14 are intended to be codified as an
integral part of Title 53, chapter 21, part 1, and the
provisions of Title 53, chapter 21, part 1, apply to
sections 12 through 14.

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE

MENTAL DISABILITIES BOARD OF VISITORS SHALL REFORT TO THE

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND

THE SERIQUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY

THIS ACT, AND SHALL INCLIJDE IN THE REPORT ANY

RECOMMENDATIONS IT MAY HAVE.

NEW SECTION, SECTION 17, EXTENSION OF AUTHORITY. ANY

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE

MEWTAL DISABILITIES BCARD OF VISITORS TO MAKE RULES ON THE
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SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE
R R ey

+

PROVISIONS OF THIS ACT.

NEW SECTION. SECTION 18. TERMINATION. THIS ACT

TERMINATES JULY 1, 1989.

-End-
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BOUSE BILL NQ. 316
INTRODUCED BY ADDY, HAGER, NEENAN, PISTORIA,
MAZUREK, STRATFORD, HANSEN, LORY, BULGER

A BILL FPOR AN ACT ENTITLED: "AN ACT PROVIDING FOR
INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY
OP PERSONS WHO ARE MENTALLY 1LL; ANP AMENDING SECTIONS
53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120,
53-21-121 THROOGH $3-21-123, AND 53-21-126 THROUGH
53-21-128, MCA; PROVIDING POR A REPORT TO THE LEGISLATURE;

AND INCLUDING A SUNSET PROVISION."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 53-21-102, MCA, is amended to read:
"53-21-102. Definitions. As used in this part, the

following definitions apply:

{1} "Board™ or "mental disabilities board of visitors”
means the mental disabilities board of visitors created by
2-15-211.

{2) "Court™ means any district court of the state of
Montana.

{3) "Department” means the department of institutions
provided for in Title 2, chapter 15, part 23.

(4) "Emergency situation” means a situation in which

any person is in imminent danger of death or serious bodily
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harm from the activity of a person who appears to be
seriously mentally ill.

{5) "Friend of respondent” means any person willing

and able to assiat a mentally ill person, a person alleged

to be mentally ill, a seriously mentally ill person, or a

person _alleged to be sericusly mentally ill in dealing with

legal proceedings, including consultation with legal counsel

and others. The friend of respondent may be the next of kin,

the person's conservator or_legal guardian, if any, a

representative of a charitable or rveligious organization, or

any other person appointed by the court to perform the

functions of a friend-of respondent set out in this part.

Only cne person may at any one time be the friend of

respondent within the meaning of this part. In appeinting a

Eriend of respondent, the court shall conaider the

preference of the respondent., The court may at any time, for

good cause shown, change its designation of the friend of

respondent .
¢5¥{6) “Mental disorder" means any organic, mental, or

emoctional impairment which has substantial adverse effects
on an individual's cognitive ocr volitional functions,

t6¥(7) “Mental health facility"” or "facility" means a
public heospital or a 1licensed private hospital which is
equipped and staffed to provide treatment for persons with

mental disorders or a community mental health center or any

REFERENCE BILL
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mental health clinic or treatment center approved by the
department. No correctional institution or facility or jail
is a mental health facility within the meaning of this part.

{8) "Mentally ill*® means suffering from a mental

disorder which has not resulted in self-inflicted injury or

injury to others or the imminent threat thereof but which:

{a) has resulted in behavior that creates serious

difficulty in_ protecting the person's life or health even

with the available asaistance of family, friends, or others;

(b} is treatable, with a reasonable prospect of

success and congistent with the least restrictive course of

treatment as provided in 53-21-127{3), at or through the

facility to which the person is to be committed;

{c)} has deprived the person of the capacity to make an

informed decision concerning treatment;

{d) has resulted in the perscon's refusing or being

unabhle to congent to voluntary admission for treatment; and

(e} poses a significant risk of the person's becoming

seriously mentally ill, within the meaning of this section,

or will, if untreated, predictably result in further serious

deterioration in the mental condition of the person.

Predictability may be established by the patient's medical

hiatory.
t?4{9) “Next of kin™ ghall include but need not be

limited to the spouse, parents, adult children, and adult
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brothers and sisters of a person.

€83(10) "Patient™ means a person committed by the court
for treatment for any period of time or who is voluntarily
admitted for treatment for any period of time.

$9¥(11) "Peace officer” means any sheriff, deputy
sheriff, marshal, policeman, or other peace officer.

¢398%(12) "Professional person® means:

(a) a medical doctor; or,

(b) a person who has been certified, as provided for
in 53-21-106, by the department.

+2%3(13} "Reascnable medical certainty*” means
reasonable certainty as judged by the standards of a
professional person.

t¥23(14) "Respondent”™ means a person alleged in a
petition filed pursuant to this part to be mentally ill or
seriously mentally ill.

t131-2Priend-of-respondent™-means-—-any--person--willing
and-abte-to-assist-a-seriousty-mentatiy-iiti-perssn-or-perasn
atiteged—-to—-be-meriously-mentatiy-iii-in-deaiing-with-tegal
proceadings;-including-eonsuitation-with-legai--counsel--and
cthera:-Phe-friend-of-respondent-aay-be-the-next-of-kiny;-the
persenis--—-—conservator-—-or---tegai-—--guardtany---if---anyy
representatives-of-a-charitabie-or--retigious--organizationy
or--any--other--parson-appointed-by-the-court-to-perform-the

functiona-of-a-friend-ef-respondent-set-ont——in-—~this--parts
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oniy--one--persen--may--akt--any--onie--time—-be—the-friend-of
respondent-within-the-meaning-of-this-partr-In-appointing--a
friend---af---reéspondent;---the--court--shati--consider--the
preference-of-the-respondent=-Phe-court-may-at-any-timer—for
goed-canse-shownr-change-iea-designation-of--the--friend--of
respondents

t14¥(15) "Sericusly mentally ill* means suffering from
a mental disorder which has resulted in self-inflicted
injury or injury to others or the imminent threat thereaf or
which has deprived the person afflicted of the ability to
protect his life or health., For this purpose, injury means
physical injury. No-person-may-be-invoiuntarily-commitbed-es
a--mental--heateh--facitibty--or—-decained-for-evaluation-and
treatment-becanse-he-is-an--epiteptic;—-mentatiy--deficients
mentaltly--retarded;--senite;——or--suffering--from--a--mentat
disorder-uniess—the-condition-causes——him--eo--be—-seriously
mentatly--iti-within-the-meaning-of-this-parts NO PERSON MAY

BE INVOLUNTARILY COMMITTED TO A MENTAL HEALTH FACILITY OR

DETAINED FOR EVALUATION AND TREATMENT BECAUSE HE IS AN

EPILEPTIC OR IS MENTALLY DEFICIENT, MENTALLY RETARDED,

SEMILE, OR SUFFERING FROM A MENTAL DISORDER UNLESS THE

CONDITION CAUSES HIM TO BE SERIOUSLY MENTALLY I1LL WITHIN THE

MEANING OF THIS PART.

+35¥(16) "State hospital" means the Montana state

hospital."
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Section 2. Section 53-21-106, MCA, is amended to read:

"53-21-106. Certification of professional persons. (1}
The department shall certify professional perscns as defined
in 53-21-102¢18}¢b¥(12}(b) for the purpose of this part.

{2) The department, with reference to recognized
national standards in the Field of mental health, shall
adopt standards and rules governing the certification of
professicnal persons as-defined-tn-53-23-362¢19)tb}.

{3) The rules for certification must address but are
not limited to:

(a) the type of education that an individual has
received, including degrees;

{b) the type of experience or training received by the
individual;

{(c) continuing education, training, instruction, and
work experience necessary to maintain certification;

{d) an examipation instrument to be used to determine
an individual's proficiency and understanding of mental
health laws, diagnosis, and treatment procedures;

(e} the procedure for categorical certification
qualifying the level of professional authority and
responsibility of an individual; and

(E) specific procedures for certification,
recertification, and revocation of certification.”

Section 3. Section 53-21-115, MCA, is amended to read:
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"53-21-115. Procedural rights. In addition to any
other rights which may be guaranteed by the constitution of
the United States and of this state, by the laws of this
state, or by this part, any person who is involuntarily
detained or against whom a petition is filed pursuant to
this part has the following rights:

{1) the right to notice reasonably in advance of any
hearing or other court proceeding concerning him;

£2) the right to know, in advance of any hearing, the

names and addresses of any witnesses who will testify in

support of the petition;

¢2¥{3) the right in any hearing tc be present, to
offer evidence, and to present witnesses in any proceeding
concerning him;

+3¥(4) the right in any bhearing to cross-—examine
witnesses;

t43{5S) the right to be represented by counsel;

+54{6) the right to remain silent;

t6¥({7) the right in any hearing to be proceeded
againat according to the rules of evidence applicable to
civil matters generally;

+7+{8) the right to view and copy all petitions on
file with the court concerning him;

t834{9) the right to be examined by a professional

person of his choice when such professional person is
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willing and reasonably available;

+93{10) the right to be dressed in his own clothes at
any hearing held pursuant to this part; and

1163 (11) the right to refuse any but 1lifesaving
medication for up to 24 hours prior to any hearing held
pursuant to this part.”

Section 4. Section 53-21-116, MCA, is amended tc read:

"53-21-116. Right to be present at hearing or trial --
appointment of counsel. The person alleged to be mentally
i1l or seriously mentally ill has the right to be present at
any hearing or trial, If he has nc attorney, the judge shall
appoint one to represent him at either the hearing or the
trial, or both, who shall be compensated from the public
funda of the county where the respondent resides.®

Section 5. Section 53-21-120, MCA, is amended to read:

"53-21-120. Detention to be in least restrictive
envircnment -- preference for mental health Facility --

court relief -- prehearing detention of mentally ill person

prohibited. (1)} A person detained pursuant to this part
shall be detained In the least restrictive environment
required to protect the 1life and physical safety of the
person detained or members of the public; in this respect,
ptevention of significant injury to property may be
considered.

{2) whenever possible, a person detained pursuant to
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this part shall be detained in a mental health facility and
in the county of residence. If the person detained demands
a jury trial and trial cannot be held within 7 days, the
individual may be sent to the state hospital until time of
trial if arrangements can be made to return him to trial.
Such trial must be held within 30 days. The county of
residence shall pay the cost of travel and professional
services associated with the trial. No person may be
detained in any hospital or other medical facility which is
not a mental health facility unless such hespital or
facility has agreed in writing to admit the person.

t3) A person may be detained in a 3jail or other
correctional facility only if no mental health facility is
available or if the available mental health facilities are
inadequate to protect the person detained and the public. As
gcon as a mental health facility becomes available or the
situation bhas changed sufficiently that an available mental
health facility is adequate Eor the protection of the person
detained and the public, then the detained persen shall be
transterred from the jail or correétional facility to the
mental health facility.

(4) A person Jdetained prior to involuntary commitment
may apply to the court for immediate relief with respect to
the need for detention or the adequacy of the facility being

utilized to detain.

-9- HB 116

[ Y B

~d

10
11
12
13
14
15

16

21
22
23
24

25

HB 0316/03

{5) No detention may be ordered under this part for a

person  concerning whom a petition has been Eiled under

§3-21-121(1){b).
(6) NO PERSCN MAY BE INVOLUNTARILY COMMITTED TO A

MENTAL HEALTH FACILITY OR DETAINED FOR EVALUATION AND

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT,

MENTALLY RETARDED, SENILE, OR SUFFERING FROM A MENTAL

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE_SERIOUSLY

MENTALLY ILL WITHIN THE MEANING OF THIS PART."

Section 6. Section 53-21-121, MCA, is amended to read:
"53-21-121., Petition for commitment -- contents of --
notice of. (1) The county attorney, upon the written request

of any person having direct knowledge of the Facts, may file

a petition with the court:

{a) alleging that there is a person within the county
who is serjously mentally ill and requesting that the person
be committed to a mental healtn facility for a period of mno
more than 3 months; or

{b} alleging that there is a person within the county

who is mentally ill and reguesting that the person be

committed to a mental health facility for a period of no

more than 30 days.
(2) The petition shall contain:
(a) the name and address of the person requesting the

petition and hia interest in the case;
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(b} the name of the respondent and, if Kknown, the
address, age, sex, marital status, and occupation of the
respondent ;

{c} the purported Eacts supporting the allegation of
mental illness;

{d) the name and address of every person known or

believed to be legally responsible for the care, support,

and maintenance of the person for whom evaluation s sought;

le)

the name and address of the person's next of kin

to the extent known to the county attorney and the person

requesting the petition;

(f)

attorney

the name and address of any person whom the county

believes might be willing and able to be appointed

as friend of respondent;

tg)

attorney,

the name, address, and telephone number of the

if any, who has most recently represented the

person for whom evaluation is sought; if there is no

attorney,

there shall be a statement as to whether to the

beat knowledge of the person requesting the petition the

peraon for whom evaluation is sought is indigent and

therefore unable to afford the services of an attorney; and

(h)
shall be
heading.

(3)

a statement of the rights of the respondent which

in conspicucus print and identiFied by a suitable

Notice of the petition shall be hand-delivered to
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the respondent and to his counsel con or before the initial
appearance of the respondent before the judge or justice of
the peace. Notice af the petition and the order setting the
date and time of the hearing and the names of the
respondent’'s counsel, professional person, and Eriend of
respondent shall be hand-delivered or mailed to the person
or persons legally responsible for care, support, and
maintenance of the respondent, the next of kin identified in
the petition, and any other person identified by the county
attorney as a possible friend of respondent other than the
one named as the Ffriend of respondent. The notice may
provide, other than as to the respondent and his counsel,
that no further notice will be given unless written request
is filed with the clerk of court.”

Section 7. Section 53-21-122, MCA, is amended to read:

"53-21-122. Petition for commitment ~~ filing of --
initial hearing on, (1) The petition shall be filed with the
clerk of court who shall immediately notify the judge.

(2} (a) If a judge is available, he shall conaider the
petition, and if he findas no probable cause, it shall be
digsmisged,

{b) (i) If the judge £inds probable cause, counsel
shall be immedliately appointed for the respondent, and the
respondent shall be brought forthwith before the court with

his counsel. The respondent shall be advigsed of his
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constitutional rights, his rights under this part, and the

substantive effect of the petition. The respondent may at

_ this appearance object to the finding of probable cause for

filing the petition.

{il) The judge shall:

(A) appoint a profesgional person; and

(B) appoint a friend of respondent; and

{€) set a date and time for the hearing on the
petition, which may not exceed 5 days, including weekends
and holidays, unless the fifth day falls upon a weekend or
holiday and unless additional time is requested on behalf of
the respondent.

{iii} The desires of the respondent shall be taken into
consideration in the appointment of the friend of respondent
and in the confirmation of the appointment of the attorney.

(3) If a djudge 1is not available in the county, the
clerk shalllnotify a resident judge by telephone and read
the petition to him. If the judge finds no probable cause,
the petition shall be dismissed. If the judge finds probable
cause, he shall cause the clerk to issue an ordec appointing
counsel and a professional person and setting a date and
time for the hearing on the petition, which may not exceed 5
days, including weekends and holidays, unless the fifth day
falls upon a weekend or holiday and unless additional time

is requested on behalf of the respondent. The order shall
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also direct that the respondent be brought forthwith before
a justice of the peace with his counsel to be advised of hia
congtitutional rights, his rights under this part, and the
contents of the clerk's order, as well as to furnish him
with a copy. The justice of the peace shall ascertain the
desires of the respondent with respect to the appointment of
his counsel, and this shall be immediately communicated to
the resident judge. The resident judge may appoint other
counsel, may confer with resp&hdent's counsel and the county
attorney in order to appoint a friend of respondent, and may
do all things necessary through the clerk of court by
telephone as if the resident judge were perscnally present.”

Section 8, Section 53-21-123, MCA, is amended to read:

"53-21-123. Examination of respondent following
initial hearing -- recommendation of professional person.
{1) Following the initial hearing, whether befcre a judge or
justice of the peace, the respondent shall be examined by
the professicnal person without unreasonable delay. The
examination may not exceed a period of 4 hours. The
professional person shall immediately notify the <county
attorney of his findings in person or by phone and shall
make a written report of his examination to the court, with
copies to the respondent's attorney and the county attorney.

(2) The following action shall be taken based on the

professional person's findings:
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(a) If he recommends dismissal, he shall additionally

notify counsel and the respondent, if he has been detained,

shall be released and the petition dismissed. However, the
county attorney may, wupon good cause shown, request the
court to order an additional, but no more than one,
examination by a different professional person for a period
of no more than 4 hours.

(b) If he finda that commitment proceedin- '~ should
continue, the hearing shall be held as scheduled.

{3) The court may not order further evaluation pending
the hearing unless sound medical reasons require additional
time for a complete evaluation. Such reasons shall be set
forth in the order, along with the amount of additional time
needed. "

Section 9., Section 53-21-126, MCA, is amended to read:

“53-21-126. Trial or hearing on petition. (1) The
respondent shall be present unless his presence has been
waived as provided in 53-21-119%(¢(2), and he shall be
represented by counsel at all stages of the trial. The trial
shall be limited to the determination of whether or not the
respondent is mentally ill or seriously mentally i1l within
the meaning set forth in this part.

{2) The standard of proof in any hearing held pursuant
to this section is proof beyond a reasonable doubt with

respect to any physical facts or evidence and clear and
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convincing evidence as to all other matters, except that
mental disorders shall be evidenced to a reasonable medical
certainty. Imminent threat of self-inflicted injury or
injury to others shall be evidenced by overt acts,
sufficiently recent in time as to be material and relevant
as to the respondent's present condition.

{3) The professional person appointed by the court
shall be present for the trial and subject to
cross-examination, The trial shall be governed by the
Montana Rules of Civil Procedure except that, if tried by a
jury, at least two-thirds of the jurors must concur on a
finding that the respondent is seriously mentally ill. The
written report of the professional person that indicates the
professional person's diagnosis may be attached to the
petition, but any matter otherwise inadmissible, such as
hearsay matter, is not admissible merely because it is
contained in the report. The court may order the trial
closed to the public for the protection aof the respondent.

(4) The professional person may testify as to the
ultimate issue of whether the respondent is mentally ill or
sericusly mentally 1i1i. Phis--testimony—-is--insufficient
unless--accompanied-by-evidence-from-the-professiona¥-person
or-sthers-thats

tay--the--respandent-—ts--suffering---froem---a---mentail

disorder;--and
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tby-—~the-mentat-disorder-has-resaited-in-seif-infitcted
injury-or-injury-to-ethers-or-the-imminent-threat-theresf-or
haa--deprived-the-perssn-aéfiicted-of-the-abitsky-to-proteect

his-tife-or-heatthr Testimony from a professional person or

others must be received on each element of the definition of

mentally ill or seriously mentally ill as those terms are

defined in 53-21-102.

(5) The court, upon the showing of good cause and when
it is in the best interests of the respondent, may order a
change of venue."

Section 10. Section 53-21-127, MCA, is amended to
read:

“53-21-127. Posttrial disposition. (1) 1f, upon trial,

it is determined that the respondent is not mentally ill or

seriously mentally 111 within the meaning of this part, he
shall be discharged and the petition dismissed.

{(2) (a) If it is determined in a proceeding under

53-21-121{1){a) that the respondent is seriously mentally
ill within the meaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing shall
be held within 5 days (including Saturdays, Sundays, and
holidays unless the fifth day falls on a Saturday, Sunday,
or holiday), during which time the court may order further
evaluation and treatment of the respondent. At the

conclusion of the disposition hearing, the court shall:
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[i) commit the respondent to a facility for a period
of not more than 3 months;

{ii) order the respondent to be placed in the care and
custody ©o¢f  his relative or guardian or some other
appropriate place cother than an institution:

{iii) order ocutpatient therapy: or

(iv) make some other appropriate order for treatment.

{b) No treatment ordered pursuant to this subsection
may affect the regpondent's custody for a pericd of more
than 3 months.

{c) In determining which of the above alternatives to
crder, the court shall choose the least restrictive
alternatives necessary to protect the respondent and the
public and to permit effective treatment. The court shall
consider and shall describe in its order what alternatives
for treatment of the respondent are available, what
alternatives were investigated, and why the investigated
alternatives were not deemed suitable. The court shall enter
into the record a detailed statement of the Facts upon which
it found the respondent to be seriously mentally ill.

(3} If it is determined in a proceeding under

53-21-121(1)(b) that the respondent is mentally ill within

the meaning of thig part, the court shall order that he

receive treatment for a period of no more than 30 days. The

court shall choose the least restrictive course of treatment
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reascnably available to the respondent. The court must make

a separate finding, getting forth the reason therefor if the

crder includes a requirement of inpatient treatment or

involuntary medication. The court may not order inpatient

treatment in the Montana state hospital at Warm Springs

under thig subsectien (3). The respondent may not be

required to pay for court-ordered Ltreatment unless he is

financially able.

{4) Before ordering any treatment for a respondent

found to be mentally ill under subsection (3), the court

shall make Findings of fact that treatment appropriate to

the needs of the respondent is available, The court shall

also indicate on the order the name of the facility that is

to be responsiblie for the management and supervigion of the

respondent's treatment. No person may use physical force to

administer medication. A courlt may use any legal wmeans to

enforce an order to take medication, including immediate

detention not to exceed 72 hours, until the mentally ill

person can be returned to the court.™

Section 11. Section 53-21-128, HMCA, is amended to
read:
"§3-21-128, Petition for extension of commitment

period., (1) To extend the 3-month period of detention

provided for in 53-21-127(2), the procedure set forth in

this subsection {1) must be followed:
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{a) HNot less than 2 calendar weeks prior to the end of
the 3-month pericd of---detention-—-pravided-——for-—in
53-23-127¢+2}, the professional person in charge of the
patient at the place of detention may petition the court for
extension of the detention period. The petition shall be
accompanied by a written report and evaluation of the
patient's mental and physical condition. The report shall
describe any tests and evaluation devices which have been
employed in evaluating the patient, the ccourse of treatment
which has been undertaken for the patient, and the future
course of treatment anticipated by the professional person.

(b} Upon the filing of the petition, the court shall
give written notice of the filing of the petition to the
patient, his next of kin, if reascnably available, the
friend of respondent appointed by the court, and the
patient's counsel. If any person so notified requests a
hearing prior to the termination of the previous detention
authority, the court shall immediately set a time and place
for a hearing on a date not more than 10 days from the
receipt of the requeat and notify the same pecple, including
the professional person in charge of the patient. If a
hearing is not requested, the court shall enter an order of
commitment for a period not tc exceed § months.

{c) Procedure on the petition for extension when a

hearing has been requested shall be the same in all respects
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as the procedure on the petition for the original 3-month
commitment except the patient is not entitled to trial by
jury. The hearing shall be held in the district court
having jurisdiction over the facility in which the patient
is detained unless otherwise ordered by the court. Court
cests and witness fees, if any, shail be paid by the county
that paid the same costs in the initial commitment
proceedings.

(d) If upon the hearing the court finds the patient
not sericusly mentally ill within the meaning of this part,
he shall be discharged and the petition dismissed. IE the
court finds that the patient continues to suffer from
serious mental illness, the court shall order commitment,
custody in relatives, outpatient therapy, or other order as
set forth in 53-21-127(2) except that no order may affect
his custody for more than 6 months. 1In its order, the court
shall describe what alternatives Ffor treatment of the
patient are available, what alternatives were investigated,
and why the investigated alternatives were not deemed
suitable. The court shall not order continuation of an
alternative which does not include a comprehensive,
individualized plan of treatment for the patient. A court
order for the continuation of an alternative shall include a
specific finding that a comprehensive, individualized plan

of treatment exists.
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{(2) To extend the period of treatment provided for in

53-21-127(3), the procedure set forth in this subsection {2)

must be followed:

{a) Not leas than 7 days prior to the end of the

30-day period of treatment ordered under 53-21-127(3), the

professional peraon in charge of the respondent's care may

petition the court for extension of the treatment period.

The .petition must be accompanied by a written report and

evaluation of the respondent's mental and physical

condition. The report shall describe any tests and

evaluation devices which have been employed in evaluating

the respondent, the course of treatment which has been

undertaken for the respondent, and the future course of

treatment anticipated by the professional person.

(b) Upon Lthe Ffiling of the petition, the court shall

give written notice of the filing cf the petition to the

respondent, his next of kin, if reasonably available, the

friend of respondent appointed by the court, if any, and the

regspondent’'s counsel. If any person so notified requests a

hearing prior tc the termination of the previous detention

authority, the court shall immedjately aet a time and place

Eor a hearing on a date not more than S days from the

receipt of the request and notify the same people, including

the professional person in charge of the reapondent, TIf a

hearing is not requested, the court ghall enter an order of
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treatment for a period not to exceed 30 days.

{¢) Procedure on the petition for extension when a

hearing has been requested shall be the same in all respects

as_ the procedure on the petition under 53-21-121(1)(b) for

the original treatment except that the regpondent is not

entitled to trial by jury. The hearing ghall be held in the

district court for the county in which the treatment is

being gupervised unless otherwise ordered by the court,

Coutt costs and witness fees, if any, shall be paid by the

county that paid the same costs in the initial proceedings.

{d) If upon the hearing the court finds the respondent

not mentally ill within the meaning of this part, the

petition shall be dismissed. I1f the court finds that the

respondent continueg to be mentally ill, the court shall

order treatment for the respondent for a pericd not to

exceed 10 days. In its order, the court shall describe what

alternatives for treatment of the respondent are available,

what alternatives were investigated, and  why the

investigated alternatives were not considered suitable. fThe

court may not order continuation of an alternative which

does not include a comprehensive, individualized plan of

treatment for the respondent, A court order for the

continuation of an alternative shall inciude a apecific

finding that a comprehensive, individualized plan of

treatwment exists.
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+29(3) PFurther extensions of the period of detention

provided for in 53-21-127(2) may be obtained under the same

procedure deacribed in subsection (1) of this section except
that the patient's custocdy may not be affected for more than
1 year without a renewal of the commitment wunder the
procedures set forth in subsection (1) of this section,
including a statement of the findinga required by subsection
(1). +

{4} The period of treatment provided for in

53-21-127(3} may be extended only once under this section.”

NEW _SECTION. Section 12. Establishment of treatment
plan for mentally ill person. (1) A person ordered to
receive treatment under 53-21-127(3) must have an
individuvalized treatment plan.

(2) The treatment plan must be developed by
appropriate professional persons and must be implemented no
later than 5 days after the treatment order has been made.

(3) The treatment plan must contain:

(a) a statement of the nature of the specific problems
and specific needs of the patient;

(b) a statement of the 1least restrictive treatment
conditions necessary to achieve the purposes of commitment;

{c) a description of intermediate and long-range
treatment goals, wlth a projected timetable Ffor their

attainment;
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(d) a Bstatement and rationale for the plan of
treatment for achieving these intermediate and long-range
goals; and

{e) criteria for release to less restrictive treatment
conditions and criteria for discharge.

{4) The treatment plan may include prescription by a
physician of reasconable and appropriate medication that is
consistent with accepted medical stapdards.

NEW SECTION. Section 13. Compliance with treatment
plan. If the respondent fails to comply or clearly refuses
to comply with all or part of the treatment plan, the
professional person appointed under 51-21-122 ghall make all
reasonable efforts to solicit the respondent's compliance.
Such effort must be documented and reported to the court
with a recommendation to the court as to whether the
respondent should:

(1) have his case dismissed; or

(2) Dbe given a supplemental hearing.

NEW SECTION. Section 14, Supplemental hearing. {1} If
the reapondent requests a hearing to prove he has complied
with the treatment plan as provided in {section 13], the
hearing must be scheduled within 5 days. The respondent, his
attorney, the friend of respondent, and the designated
professional person must be notified at least 48 hours in

advance.
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{2} At the hearing, the court muast determine whether
the respondent has failed to comply with the treatment plan
established pursuant to [section 12).

{3) (a) If the court determines that the respondent
has failed or refused to comply with the treatment plan, it
may order the respondent to comply with the treatment plan
for the remainder of the 30-day period.

(by If the respondent no longer meets the definition
of mentally ill, the court shail discharge the respondent
from the order and dismiss the case.

NEW SECTION. Section 15. Codification instruction.
Sections 12 through 14 are intended toe be codified as an
integral part of Title 53, chapter 21, part I, and the
provisions of Title 53, chapter 21, part 1, apply to
sections 12 through 14.

NEW SECTION, SECTION 16. REPORT TO LEGISLATURE. THE

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY

THIS ACT, AND SHALL INCLUDE IN THE REPORT ANY

RECOMMENDATIONS IT MAY HAVE.

NEW SECTION. SECTION 17. EXTENSION OF AUTHORITY. ANY

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE
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SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE

PROVISIONS OF THIS ACT.

NEW SECTION. SECTION 18. TERMINATION. THIS ACT

TERMINATES JULY 1, 198%.

-End-
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