
HOUSE BILL NO. 316 

INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA, 
MAZUREK, STRATFORD, HANSEN, LORY, BULGER 

JANUARY 20, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

FEBRUARY 23, 1987 

MARCH 4, 1987 

MARCH 5, 1987 

MARCH 6, 1987 

MARCH 7, 1987 

MARCH 9, 1987 

MARCH 10, 1987 

MARCH 23, 1987 

MARCH 26, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ON MOTION, TAKEN FROM ENGROSSING 
AND REREFERRED TO COMMITTEE 
ON APPROPRIATIONS. 

ENGROSSING REPORT. 

COMMITTEE RECOMMEND BILL 
DO PASS. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 93; NOES, 1. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON PUBLIC HEALTH, WELFARE & SAFETY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 



MARCH 28, 1987 

MARCH 30, 1987 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 
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A BILL FOR AN 
c-~~ 

PROVIDit) FOR 

INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY 

OF PERSONS WHO ARE MENTALLY ILL; AND AMENDING SECTIONS 

53-21-102' 53-21-106, 53-21-115, 53-21-116, 53-21-120, 

53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH 

53-21-128, MCA.'' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-21-102, MCA, is amended to read: 

"53-21-102. Definitions. As used in this part, the 

following definitions apply: 

(1} "Board'' or "mental disabilities board of visitors'' 

means the mental disabilities board of visitors created by 

2-15-211. 

(2} ''Court" means any district court of the state of 

Montana. 

(3} "Department" means the department of institutions 

provided for in Title 2, chapter 15, part 23. 

(4) "Emergency situation" means a situation in which 

any person is in imminent danger of death or serious bodily 

harm from the activity of a person who appear~ to be 

seriously mentally ill. 
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(5) "Friend of respondent'' means any person willing 

and able to assist a mentally ill person, a person alleged 

to be mentally ill, a seriously mentally ill person~ or a 

person alleged to be seriously mentally ill in dealing with 

legal proceedings, including consultation with legal counsel 

and others. The friend of respondent may be the next of kin, 

the person's Conservator or legal guardian, if any, a 

representative of a charitable or religious organization, or 

any other person appointed by the court to perform the 

functions of a friend of respondent set out in this part. 

Only one person may at any one time be the fri~nd of 

respondent within the meaning of this part. In_~ointin~ 

friend of respondent, the court shall consider the 

preference of the respondent. Tl!e court may at any time, .. for 

good cause shown, change its d~signation of the friend of 

respondent. 

t5t~ "Mental disorder'1 means any organic, mental, or 

emotional impairment which has substantial adverse effects 

on an individual's cognitive or volitional functions. 

t6t_L7_) 11 Mental health facility" or "facility" means a 

public hospital or a licensed private hospital wh~ch is 

equipped and staffed to provide treatment for per~ons with 

mental disorders or a corrununity mental health center or any 

mental health clinic or treatment center approved by the 

department. No correctional institution or facility or jail 

-2- INTRODUCED BILL 
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is a mental health facility within the meaning of this part. 

(8) "Mentally ill'' means suffering from a mental 

disorder which has not resulted ~-n _s~lf-inflicted injur~ 

injury to others or the imminent threat thereof but which: 

(a) has r_esulted in behavior that --~-!~?-te~~rious 

diff icult_y__}!l ___ p_rotec~~-~g_-~~rson' s 1 i fe or health even 

wit~ the available assistance of fam1ly, friends, or others_~ 

(b) is t rea tabl~ , _____ w:_~-~ ____ .? ____ ~easonahle Eospec~-

success and consistent with the least restrictive course of 

treatment as provided in 53-21-127{3~~~~~~9~ the 

facility to_!:'_hj_~~ th~~rson is to be committ~d; 

(cl has deprived the person of the capacity to make an 

informed decision concerning treatment; 

~- has resulted in the person's refusing or being 

unable to consent to voluntary ad.[(_lission for treatment; __ _?nd 

{e) poses a significant risk o_f __ t_h'=. _ _E5'rson's becoming 

serious~~ mentally ill, within the meaning of this section, 

or will, if untreated, predictably result in further serious 

deterioration in the mental condition of the person. 

Predictability may be established by the patient's medical 

history. 

tTtill "Next of kin" shall include but need not be 

limited to the spouse, parents, adult children, and adult 

brothers and sisters of a person. 

t6t.i_!_Qj_ "Patient" means a person committed by the court 
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for treatment for any period of time or who is voluntarily 

admitted for treatment for any period of time. 

t9t 1l_U_ "Peace officer'' means any sheriff, deputy 

sheriff, marshal, policeman, or other peace officer. 

ti6t~ "Professional person" means: 

(a) a medical doctor; or 

(b) a person who has been certified, as provided for 

in 53-21-106, by the department. 

tTTtJ.....!..ll 11 Reasnnable medical certainty" means 

reasonable certainty as judged by the standards of a 

professional person. 

tt%t1l.!l_ 11 Respondent" means a person alleged in a 

petition filed pursuant to this pact to be mentally ill or 

seriously mentally ill. 

tt3t-uP~i~n~--~£--re~pond~ntu--me~n3-~ny-per~on-w~~±~n~ 

and-able-to-~s~ist-8-~er±o~~ly-ment~lly-±li-per~on-or-per~on 

e: t tegee:-t-o-be-~ e r ~ott:'! -l y -me 1"1: tot t y- i-±t-in- tJ e !II±~ nc;- -w~ t h- --l e ~al 

proeeedin9sr--ineltldinc;--eonstt-lt8tion-with-iec;a±-eo~n~ei-and 

otherso-~he-£riend-of-re~pondent-may-be-the-next-o£-~~n7-the 

person~~---eonserve:tor---or---tegal---~Hardian7 ---if----any 1 

representatives--of--e:-eharitabie-or-rel~~ious-or~an±tetionr 

or-eny-other-person-appo~nted-by-the-eottrt--to--per~orm--the 

fttnetione--of--a--~riend-o£-re~pond~nt-set-ottt-in-this-p8rto 

enty-one-person-may--at--any--one--t±me--0~--the--fr±end--o£ 

r~~~ondeft~--wi~hi~-~ne-me~n~n~-of-th~s-pftrto-fn-appo~~t~"g-a 
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£riend--o£--~espeftdeft~r--the--eottrt---shali---eoft~±der---the 

p~e£ereft~e-o£-the-respoftdento-~he-eo~rt-mey-e~-eny-time7-£or 

good--ean~e--shown,--ehaft9e-it~-deei~ftatien-o£-~he-£riend-of 

respondento 

t±4tlill "Seriously mentally ill" means suffering from 

a mental disorder which has resulted in self-inflicted 

injury or injury to others or the imminent threat thereof or 

which has deprived the person afflicted of the ability to 

protect his life or health. For this purpose, injury means 

physical injury. No person may be involuntarily committed to 

a mental health facility or detained for evaluation and 

treatment because he is an epileptic, mentally deficient, 

mentally retarded, senile, or suffering from a mental 

disorder unless the condition causes him to be seriously 

mentally ill within the meaning of this part. 

t-I:~t1l.El "State hospital" means the Montana 

hospital." 

state 

Section 2. Section 53-21-106, MCA, is amended to read: 

1'53-21-106. Certification of professional persons. (l) 

The department shall certify professional persons as defined 

in 53-21-l02tlGttbtjlllJL~ for the purpose of this part. 

(2) The department, with reference to recognized 

national standards in the field of mental health, shall 

adopt standards and rules governing the certificat1on of 

professional persons a~-de£in~d-i~-53-~±-ta~t-l:9ttbt. 
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{3} The rules for certification must address but are 

not limited to: 

(a) the type of education that an individual has 

received, including degrees; 

(b) the type of experience or training received by the 

individual; 

(c) continuing education, training, instruction, and 

work experience necessary to maintain certification; 

(d) an examination instrument to be used to determine 

an individual's proficiency and understanding of mental 

health laws, diagnosis, and treatment procedures; 

(e) the procedure for categorical certification 

qualifying the level of profes$ional authority and 

resporisibility of an individual; and 

(f) specific procedures for certification, 

recertification, and revocdtion of certification." 

Section J. Section 53-21-115, MCA, is amended to read: 

11 53-21-115. Procedural rights. In addition to any 

other rights which may be guaranteed by lhe constitution of 

the United States and of this state, by the laws of this 

state, or by this part, any person who is involuntarily 

detained or against whom a petition is filed pursuant to 

this part has the following rights: 

(1) the rigt1t ~o notice reasonably in advance of any 

hearing or other court proceeding concerrting him; 
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(2) the right to know, in ~dvance of any hearing, the 

~ame~~-~~_£_~_?_.!='S of any witnesses who will test~ 

support of the petition; 

ti!t_i__ll the right in any hearing to be present, to 

offer evidence, and to present witnesses in any proceeding 

concerning him; 

t3tiil the right in any hearing to cross-examine 

witnesses; 

t4t~ the right to be represented by counsel; 

t5ti£1 the right to remain silent; 

t6tlll the right in any hearing to be proceeded 

against according to the rules of evidence applicable to 

civil matters generally; 

t~t~ the right to view and copy all petitions on 

file with the court concerning him~ 

t8t~ the right to be examined by a professional 

person of his choice when such professional person is 

willing and reasonably available; 

f9tl!Ql the right to be dressed in his own clothes at 

any hearing held pursuant to this part; and 

H9t _L!_!_L the right to refuse any but lifesaving 

medication for up to 24 hours prior to any hearing held 

pursuant to this part." 

Section 4. Section 53-21-116, MCA, is amended to read: 

~53-21-116. Right to be present at hearing or trial --
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appointment of counsel. The person alleged to be mentally 

!}J __ _9_£ seriously mentally ill has the right to be present at 

any hearing or trial. If he has no attorney, the judge shall 

appoint one to represent him at either the he<u ing or the 

trial, or both, who shall be compensated from the public 

funds of the county where the respondent resides." 

Section 5. Section 53-21-120, MCA, is amended to read: 

''53-21-120. Detention to be 1n least restrictive 

environment preference for mental health facility --

court relief ~~hearing detention of mentally ill person 

prohibited. (l) A person detained pursuant to this part 

shall be detained in the least restrictive environment 

required to protect the life and physical safety of the 

person detained or members of the public; in this respect, 

prevention 

considered. 

of significant injury to property may be 

(2) Whenever possible, a person detained pursuant to 

this part shall be detained in a mental health facility and 

in the county of residence. If the person detained demands 

a jury trial and trial cannot be held within 7 days, the 

individual may be sent to the state hospital until time of 

trial if arrangements can be made to return him to trial. 

Such trial must be held within 30 days. The county of 

residence shall pay the cost of travel and professional 

services associated with the trial. No person may be 
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detained in any hospital or other medical facility which is 

not a mental health facility unless such hospital or 

facility has agreed in writing to admit the person. 

(3) A person may be detained in a jail or other 

correctional facility only if no mental health facility is 

available or if the available mental health facilities are 

inadequate to protect the person detained and the public. As 

soon as a mental health facility becomes available or the 

situation ha~ changed sufficiently that an available mental 

health facility is adequate for the protection of the person 

detained and the public, then the detained person shall be 

transferred from the jail or correctional facility to the 

mental hedlth facility. 

(4) A person detained prior to involuntary commitment 

may apply to the court for immediate relief with respect to 

the need for detention or the adequacy of the facility being 

utilized to detain. 

l2L_!:lo detention may be ordered under this par~-~_i! 

person concerning whom __ a petition has been filed under 

53-21-121( lli!U_,_" 

Section 6. Section 53-21-121, MCA, is amended to read: 

"53-21-121. Petition for commitment -- contents of 

notice of. (l) The county attorney, upon the written request 

of any ~erson havin~~-t knowl~f_~h~ facts, may tile 

a petition with the court~ 
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~ alleging that there is a person within the county 

who is seriously mentally ill and requesting that the person 

be committed to a mental health facility for a period of no 

more than 3 monthsl_~ 

(b) alleging that there is a_person within the county 

who is mentally ill and requesting that the person be 

committed to a m~ntal health facility for a period of no 

more than 30 days. 

(2) The petition shall contain: 

(a) the name and address of the person requesting the 

petition and his interest in the case; 

(b) the name of the respondent and, if known, the 

address, age, sex, marital status, and occ4pation of the 

respondent; 

(c) the purported L~cts supporting the allegation of 

mental illnessi 

(d) the name and address of every person known or 

believed to be legally responsible for the care, support, 

and maintenance of the person for whom evaluation is sought; 

(e) the name and address of the person's next of kin 

to the extent known to the county attorney and the person 

requesting the petition; 

(f) the name and address of any person whom the c:ounty 

attorney believes might be willing and dble to be appointed 

as friend of respondent; 

-10-
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(g) the name, add~ess, and telephone number of the 

attorney, if any, who has most recently represented the 

person for whom evaluation is sought; if there is no 

attorney, there shall be a statement as to whether to the 

best knowledge of the person requesting the petition the 

person for whom evaluation is sought is indigPnt and 

thPrefore unable to afford the services of an attorney; and 

(h) a statement of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

heading. 

(3) Notice of the petition shall be hand-delivered to 

the respondent and to his counsel on or before the initial 

appearance of the respondent before the judge or justice of 

the peace. Notice of the petition and the order setting the 

date and time of the hearing and the names of the 

respondent's counsel, professional person, and friend of 

respondent shall be hand-delivered or mailed to the person 

or persons legally responsible for care, support, and 

maintenance of the respondent, the next of kin identified in 

the petition, and any other person identified by the county 

attorney as a possible friend of respondent other than the 

one named as the friend of respondent. The notice may 

provide, other than as to the respondent and his counsel, 

that no further notice will be given unless written request 

is filed with the clerk of court.'' 
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Section 7. Section 53-21-122, MCA, is amended to read: 

"53-21-122. Petition for commitment -- filing of -

initial hearing on. (1) The petition shall be filed with the 

clerk of court who shall immediately notify the judge. 

(2) ~ If a judge is available, he shall consider the 

petition, and if he finds no probable cause, it shall be 

dismissed. 

(b) (i) If the judge finds probable cause, counsel 

shall be irrunediately appointed for the respondent, and the 

respondent shall be brought forthwith before the court with 

his counsel. The respondent shall be advised of his 

constitutional rights, his rights under this part, and the 

substantive effect of the petition. The respondent may at 

this appearance object to the finding of probable cause for 

filing the petition. 

illl The judge shall~ 

~. appoint a professional person_L. and. 

(B) appoint a friend of respondentL and 

~ set a date and time for the hearing on the 

petition, which may not exceed 5 days, including weekends 

and holidays, unless the fifth day falls upon a weekend or 

holiday and unless additional time is requested on behalf of 

the respondent. 

liii) The desires of the respondent shall be taken into 

consideration in the appointment of the friend of respondent 

-12-
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and in t~e confirmation of the appointment of the attorney. 

(3) If a judge is not available in the county, the 

clerk shall notify a resident judge by telephone and read 

the petition to him. If the judge finds no probable cause, 

the petition shall be dismissed. If the judge finds probable 

cause, he shall cause the clerk to issue an order appointing 

counsel and a professional person and setting a date and 

time for the hearing on the petition, which may not exceed 5 

days, including weekends and holidays, unless the fifth day 

falls upon a weekend or holiday and unless additional time 

is requested on behalf of the respondent. The order shall 

also direct that the respondent be brought forthwith before 

a justice of the peace with his counsel to be advised of his 

constitutional rights, his rights under this part, and the 

contents of the clerk's order, as well as to furnish him 

with a copy. The justice of the peace shall ascertain the 

desires of the respondent with respect to the appointment of 

his counsel, and this shall be immediately communicated to 

the resident judge. The resident judge may appoint other 

counsel, may confer with respondent's counsel and the county 

attorney in order to appoint a friend of respondent, and may 

do all things necessary through the clerk of court by 

telephone as if the resident judge were personally present.'' 

Section 8. Sectiorl 53-21-123, MCA, is amended to read: 

"53-21-123. Examination of respondent following 
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initial hearing -- recommendation of professional person. 

(1) Following the initial hearing, whether before a judge or 

justice of the peace, the respondent shall be examined by 

the professional person without ~nreasonable delay. The 

examination may not exceed a period of 4 hours. The 

professional person shall immediately notify the county 

attorney of his findings in person or by phone and shall 

make a written report of his examination to the court, with 

copies to the respondent's attorney and the county attorney. 

(2) The following action shall be taken based on the 

professional person•s findings: 

(a) If he recommends dismissal, he shall additionally 

notify counsel and the respondent, if he has been detained, 

shall be released and the petition dismissed. However, the 

county attorney may, upon good cause shown, request the 

~ourt to order an additional, but no more than one, 

examination by a different professional person for a period 

of no more than 4 hours. 

(b} If he finds that commitment proceedings should 

continue, the hearing shall be held as scheduled. 

(3) The court may not order further evaluation pending 

the hearing unless sound medical reasons require additional 

time for a ~omplete evaluation. Such reasons shall be set 

forth in the order, along with the dmount of additional time 

needed.•• 
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Section 9. Section 53-21-126, MCA, is amended to read: 

"53-21-126. Trial or hearing on petition. ( 1) The 

respondent shall be present unless his presence has been 

waived as provided in 53-21-119(2), and he shall be 

represented by counsel at all stages of the trial. The trial 

shall be limited to the determination of whether or not the 

respondent is mentally ill or seriously mentally ill within 

the meaning set forth in this part. 

(2} The standard of proof in any hearing held pursuant 

to this section is proof beyond a reasonable doubt with 

respect to any physical facts or evidence and clear and 

convincing evidence as to all other matters, except that 

mental disorders shall be evidenc@d to a reasonabl@ m@dical 

certainty. Imminent threat of self-inflicted injury or 

injury to oth@rS shall be evidenced by overt acts, 

sufficiently recent in time as to be material and relevant 

as to the respondent's present condition. 

(3) Th@ prof@ssional person appointed by the court 

shall be present for the trial and subject to 

cross-examination. The trial shall be governed by the 

Montana Rules of Civil Procedure except that, if tried by a 

jury, at least two-thirds of the jurors must concur on a 

finding that the respondent is seriously mentally ill. The 

written report of the professional person that indicates the 

professional person's diagnosis may be attached to the 
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petition, but any matter otherwise inadmissible, such as 

hearsay matter, is not admissible merely because it is 

contained in the report. The court may order the trial 

closed to the public for the protection of the respondent. 

(4) The professional person may testify as to the 

ultimate issue of whether the respondent is menta~l~~ 

seriously mentally ill. 'Phi:~--t:esti:mony--i~-insttfficient 

~"ie~s-oeeompert~erl-by-evidenee-from-~he-prore~~iorte~--p~r~on 

or-ot:h~rs-theli~~ 

tot--the---responden~---1:~---stlfteri:ng--from--a--merttai 

rli~ordeY"'7-ertd 

tbt--t:he--mentai-rli~oreer-kas-r~stlltea-in-~elf-1rt£licted 

±n;tlry-or-injury-to-other~-or-the-imminent-threat-thereor-oyo 

ho~-d~pri¥ed-the-~erson-effli:eted-of-tke-obiiity-to--proteet 

his--life-or-health~ Testimony from a professiona~~n or 

others must be received on each element of the definition of 

mentally ill or seriously mentally ill as those terms are 

defined in 53-21-102. 

(5) The court, upon the showing of good cause and when 

it is in the best interests of the respondent, may order a 

change of venue.'' 

Section 10. Section 53-21-127, MCA, is amended to 

read: 

''53-21-127. Posttrial disposition. (l) If, upon trial, 

it is determined that the respondent is not mentally ill or 

-16-
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seriously mentally ill within the meaning of this part, he 

shall be discharged and the petition dismissed. 

( 2) (a) If it is determined in a proceeding under 

53-21~12l{l)(a) that the respondent is seriously mentally 

ill within the meaning of this part, the court shall hold a 

posttrial disposition hearing. The disposition hearing shall 

be held within 5 days (including Saturdays, Sundays, and 

holidays unless the fifth day falls on a Saturday, Sunday, 

or holiday), during which time the court may order further 

evaluation and treatment of the respondent. At the 

conclusion of the disposition hearing, the court shall: 

(i) commit the respondent to a facility for a period 

uf not more than 3 months; 

(ii) order the respondent to be placed in the care and 

custody of his relative or guardian or 

appropriate place other than an institution; 

(iii} order outpatient therapy; or 

some other 

(iv) make same other appropriate order for treatment. 

{b) No treatment ordered pursuant to this subsection 

may affect the respondent 1 S custody for a period of more 

than 3 months. 

(c) In determining which of the above alternatives to 

order, the court 5hall choose the least restrictive 

alternatives necessary to protect the respondent and the 

public and to permit effective treatment. The court shall 
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consider and shall describe in its order what alternatives 

tor treatment of the respondent are available, what 

alternatives were investigated, and why the investigated 

alternatives were not deemed suitable. The court shall enter 

into the record a detailed statement of the facts upon which 

it found the respondent to be seriously mentally ill. 

(3) If it is determined in a proceeding under 

53-21-:121( l) (b) that the respondent is mentally ill within 

the meaning of this part, the co~rt shall order that h~ 

receive treatment fo~riod o~ no more than 30 days. The 

court shall choose the least restrictive course of treatment 

reasonably available to the respondent. The court must make 

a separate finding, se~~ing forth the reason ther~Eor if the 

or~includes a reguirel'!:!~nt of ~npatient _ t reatmen~_or 

l:_nvoluntary medicatio~. 'l'he court may not ordei:- i~patient 

t reaJ:~nen t _.....!..!:__ the Monta!1a state _hospital at Warm Spr i fl:g___§_ 

under this subsection ( 3}. The respondent ffii!-Y not be 

~~!red to pay foi:- court-order~d treatment unless he is 

finan~ially able~ 

iil__~~fore orderi~~~ treatment f?r a respondent 

found to be me~-~~nder subs~_ction __ ( 3), the court 

shall make findings of f~~t that treatment appropriate to 

_!:he_ ___ needs~the responden~~~l<?_ble. The ___ ~011rt shall:_ 

also indic~_te on the ortler th~d-~ne of the ~£.Ui ty_th~ 

to be responsible for the management_3nd SIJ~£~ision of the 
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respondent's t r:_eatment. No pers?_f1~ use E~sical force to 

administer medication. A court may use any leg"!l_l!l~-~___!1s to 

enforce an order to take medication, including immediate 

deten~J:g!!__ ___ r?-Ol to exceed 72 hours, unti~- _!:.~e mentally ill 

person can be returned to the:_ court." 

Section 11. Sect ion 53-21-128, MCA, is amended to 

read: 

"53-21-128. Petition for extension of commitment 

period. (1) '!'.2..__~~!:_~~__1_:-month~riod _____ o_f ___ detention 

provided for in 53-21-!~?~---~E_?._E:edure set forth J-!"! 

this subse~tion (1) must be followed: 

(a) Not less than 2 calendar weeks prior to the end of 

the 3-month period of---~etention---prov±ded---£or---~n 

53-rt-r2~t~t, the professional person in charge of the 

patient at the place of detention may petition the court fot· 

extension of the detention period. The petition shall be 

accompanied by a written report and evaluation of the 

patient's mental and physical condition. The report shall 

describe any tests and evaluation devices which have been 

employed in evaluating the patient, the course of treatment 

which has been undertaken for the patient, and the future 

course of treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

g1ve written notice of the filing of the petition to the 

patient, his next of kin, if reasonably available, the 
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friend of respondent appointed by the court, and the 

patient's counsel. If any per5on so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 10 days from the 

receipt of the request and notify the same people, including 

the professional person in charge of the patient. If a 

hearing is not requested, the cot1rt shall enter an order of 

commitment for a period not to exceed 6 months. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure o;. the petition for the original 3-month 

commitment except the patient is not entitled to trial by 

jury. The hearing shall be held in the district court 

having jurisdiction over the facility in which the patient 

is detained unless otherwise ordered by the court. Court 

costs and witness fees, if any, shall be paid by the county 

that paid the same costs in the 

proceedings. 

initial couuni tment 

(d) If upon the hearing the court finds the patient 

not seriously mentally ill within the meaning of this part, 

he shall be discharged and the petition dismissed. If the 

court finds that the patient continues to suffer from 

serious mental illness, the court shall order commitment, 

custody in relatives, outpatient therapy, or other order as 

-20-
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set forth in 53-21-127(2} except that no order may affect 

his custody for more than 6 months. In its order, the court 

shall describe what alternatives for t~eatment of the 

patient are available, what alternatives were investigated, 

and why the investigated alternatives were not deemed 

suitable. The court shall not order continuation of an 

alternative which does not include a comprehensive, 

individualized plan of treatment for the patient. A court 

order for the continuation of an alternative shall in~lude a 

specific finding that a comprehensive, individualized plan 

of treatment exists. 

El____T_~~nd t~[leriod_____Qf treatment~ provided f~r in 

53-21-127(3}, the proced~~e set forth in this sub~ection (2} 

must be followed: 

ill~':- less than 7 days pr lO__!___!E__ the __ ~nd of the 

_}0-day period of treatment __ ordered _under S3-2l-l27.i__~l..!_ the 

12.!.:?fessiona~ person i _ _!! ch~~ the responde~t 's care ma_y 

petition the court f.or extension of the treatm~nt period. 

The petition must be accompaniec!~ a written re_E2_£__t_. and 

evaluation of the respondent's mental an~ physical 

condition. The report shall describe ---~~est~.-~ 

eva_!_ua t ion devices which have bee~_ employed ! n eva! ua t !_I_~ 

the respondent, th_~~ourse _of treatment which ha~~en 

un_der~ for the _respondent, and the future course of -----
treatment anticipate~y the profession~~ 
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(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

respondent, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, if any, and the 

respondent's coun?el. If any person so no._tified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall inunediately set a time and place 

for a ,_hearing on ~ date not more than 5 days from the 

receipt of~ the request and no!l..!_y_ the same people, including 

the professional person in charge of the respondent. If a 

heari~not requested, the court shall en~~r an order of 

treatment for a perio~ not to exceed 30 days. 

LEL.Rfocedur_e on the petit ion fS'_£_~~ens _i9n when a 

hearing has been reque~ted shall be the same i~_all respec~~ 

~s ~9ceduE_~_9__0_th~_£c::_~_ition under ~__3-21-121(1)_(~!_ 

the or_i_g__l_!l~~~~-l!lent exce_pt_~~ _ __!._!Ie respondent is not 

'=ntitle<:J~q__.t:.£ial b~~Y..·~~heari_[!_~~-!.l_~!:!_':':'_ld in the 

distr~~.!-~E~?r the coun_t::_y___ln whic~--~_he treatmen!_____i§ 

being supervised unless .~therwi~~rdered by the court. 

~our~~t-~~d witness fee~, if any, ~hall be pai~_!_he 

count~~ paid the same costs in the initial proceedings. 

_(d) If~_l1 the hearing the court finds_!_he r~_~pondent 

not __ ment~!]_y_~~_thif! _ __!:_l:l~~aninq of this part, the 

p~tition shall ~~ dismissed~ If the court finds lhat the 

respC!_!!d~_!!t continues to be menta~..!___I___t_he court _shall 

-22-
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order treatmer]t for the respondent for a _E_~_riod not to 

exceed _30 d~n its order, ~l)e court shall describe wl:l_9-~ 

alternatives for treatment of the ~?ndent are available, 

what alternatives weF_~~estigated.' and ~~-~~~ 

investigated alt~rnatives were not con~idered suitab~. The 

~ourt may not order continua_!:io~--~~--alte_£_£~-_ati_y~-~--ich 

does -~t include a comprehens_ive, individualize~ __ rdan _C!_f 

treatment for the ~~_sponde~t. A court ore'!_~~-~ the 

con_!i_n._u?.!:i._Q_Q_~f an al te rnat_~v~ sha.l..!._J:_r]£lude ~_.:;;_p_~-~-~ f ic 

finding tha~.-~'!!.E.E._ehensive, indiv~dualized __.E~_o_! 

treatment exists. 

titill Further extensions of the perio_<!_of detent_io___!!_ 

provided for in 53-21-127(2) may be obtained under the same 

procedure described in subsection (1) of this section except 

that the patient's custody may not be affected for more than 

year without a renewal of the commitment under the 

procedures set forth in subsection (1) of this section, 

including a statement of the findings required by subsection 

( 1). 

(4) The_~eriod of treatment provided for in 

53-21-127(3} may be extended only once under t~is section." 

NEW SECTION. Section 12. Establishment of treatment 

plan for mentally ill person. (l) A person ordered to 

receive treatment under 53-21~127(3) must have an 

individualized treatment plan. 
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(2) The treatment plan must be developed by 

appropriate professional persons and must be implemented no 

later than 5 days after the treatment order has been made. 

(3) The treatment plan must contain: 

(a) a statement of the nature of the specific problems 

and specific needs of the patient; 

{b) a statement of the least restrictive treatment 

conditions necessary to achieve the purposes of commitment; 

(c) a description of intermediate and long-range 

treatment goals, with a projected timetable for their 

attainment; 

(d) a statement and rationale for the plan of 

treatment for achieving these intermediate and long-range 

goals; and 

(e) criteria for release to less restrictive treatment 

conditions and criteria for discharge. 

(4) The treatment plan may include prescription by a 

physician of reasonable and appropriate medication that is 

consistent with accepted medical standards. 

NEW SECTION. Section 13. Compliance with treatment 

plan. If the respondent fails to comply or clearly refuses 

to comply with all or part of the treatment plan, the 

professional person appointed under 53-21-122 shall make all 

reasonable efforts to solicit the respondent's compliance. 

Such effort must be documented and reported to the court 

~24-
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1 with a recommendation to the court as to whether the 

respondent should: 

(l) have his case dismissed; or 

(2) be given a supplemental hearing. 

3 

4 

5 NEW SECTION. Section 14. Supplemental hearing. (1) If 

6 the respondent requests a hearing to prove he has complied 

7 with the treatment plan as provided in [section 13!, the 

8 hearing must be scheduled within 5 days. The respondent, his 

9 attorney, the friend of respondent, and the designated 

10 professional person must be notified at least 48 hours in 

ll advance. 

12 (2) At the hearing, the court must determine whether 

13 the respondent has failed to comply with the treatment plan 

14 established pursuant to [section 12]. 

15 {3} (a) If the court determines that the respondent 

16 has failed or refused to comply with the treatment plan, it 

17 may order the respondent to comply with the treatment plan 

18 for the remainder of the 30-day period. 

19 (b) If the respondent no longer meets the definition 

20 of mentally ill, the court shall discharge the respondent 

21 from the order and dismiss the case. 

22 NEW SECTION. Section 15. Codifica..tion instruction. 

23 Sections 12 through 14 are intended to be cudified as an 

24 integral part of Title 53, chapter 21, part l, and the 

25 provisions of Title 53, chapter 21, part 1, apply to 

-25-

LC 0002/01 

1 sections 12 through 14. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB316, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing for involuntary commitment and treatment in the local community of persons who are mentally ill: 
and amending sections 53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 53-21-121 through 53-21-123, and 
53-21-126 through 53-21-128, MCA. 

ASSUMPTIONS: 
1. According to the State Council of Regional Mental Health Centers, 20 patients would be committed under 

this proposed legislation. 
2. There would be a 30-day commitment and a 30-day extension for a total of 60 days of treatment for 20 

patients. 
3. The patient would be committed to 5 days of inpatient care for a total of 100 per year at the rate of 

$105.93/hr. for psychiatrist services. 
4. The patient would be seen once per week for outpatient therapy for 1 hour at the rate of $56.00/hr. 
5. The patient would be seen five times per week (four hours per day) for 7 weeks for day treatment services 

at $7.07/hr. 
6. County or other local resources would provide for five days for acute psychiatric care for the 20 patients. 

The fiscal impact will be charged to the patient, 3rd party insurer, or the county •• 
7. The impact on commitments to the Montana State Hospital can not be ascertained. 

FISCAL IMPACT: 
Expenditures: FY88 FY89 
Inpatient Care $ 10,593 $ 10,593 
Day Treatment 19,796 19,796 
Outpatient 71 840 71840 

Total General Fund $ 38,229 $ 38,229 

For each patient not committed to the Montana State Hospital the variable cost per patient per day should be 
saved. The variable costs is $6.61 per day. 
EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
The five days of acute psychiatric care for the 20 patients will impact the counties or other local resources by 
$22,900 each year of the biennium. 

DAe~~u ~R!CTO:ATE /zzJ.;, DATE 
Y SPONSOR 

Office of Budget and Program Planning 
1 h ; ntrgduc ed Fiscal Note for HB3 ' as H/3 J '' 

/ 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB316, as introduced. 
REVISED FISCAL NOTE 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing for involuntary commitment and treatment in the local community of persons who are mentally ill: 
and amending sections 53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 53-21-121 through 53-21-123, and 
53-21-126 through 53-21-128, MCA. 

ASSUMPTIONS: 
1. According to the State Council of Regional Mental Health Centers, 30 patients would be committed under 

this proposed legislation. One-sixth, or 6 would be private pay patients according to the State Council of 
Regional Mental Health Centers. Twenty-four would be medicaid eligible. 

2. There would be a 30-day commitment and a 30-day extension for a total of 60 days of treatment for 24 
Medicaid eligible clients. 

3. These Medicaid eligible patients would be initially committed, as part of the 30-day commitment, to 
inpatient care. Of the 24 Medicaid eligible clients, 16 would be determined eligible for inpatient care. 
Medicaid will not pay for inpatient care which, though court ordered, has not been determined to be 
medically necessary. 

4. Though denied for inpatient care, the 8 Medicaid eligibles will be eligible for outpatient therapy and day 
treatment. 

5. The average length of inpatient psych care is 7.4 days. The cost per day is $300. While receiving 
inpatient psych care, the patient would receive 1 hour of psychiatrists services per day at the rate of 
$105.93/hour. 

6. The patient would be seen once per week for outpatient therapy for 1 hour at the rate of $56.00/hr. 
7. The patient would be seen for day treatment five times per week (four hours per day) for 6 weeks four days 

at $7.07/hr. 
8. The impact on commitments to the Montana State Hospital can not be ascertained. 
9. The care for eight medicaid patients would be determined not medically necessary even though court ordered. 

The cost of this care would be borne by local governments. 

FISCAL IMPACT: 
Revenue 
Expenditures 

Net Effect 

General Fund 
Federal Funds 

TOTAL 

FY88 
$-0 

80,546 
($80,546) 

$25,042 
55,504 

$80,546 

FY89 
$-0 

80,546 
($80,546) 

$23,423 
57,123 

$80,546 

DATE 
KELLY AD 

Fiscal Note for HB316. as introduced. 

REVISED FISCAL NOTE Hf?J 1 '' d..-



Fiscal Note Request, HB316, as introduced. REVISED FISCAL NOTE. 
:form BD-15 
Page 2 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
Eight Medicaid eligible clients would have their inpatient care denied because, though court ordered, the care was 
not medically necessary. The cost of this care, plus psychiatrists services for these eight, would amount to 
$24,031. 

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION: 
This bill includes a definition of mentally ill that could include those persons dually diagnosed as mentally ill 
and developmentally disabled. The definition of seriously mentally ill (current law 53-21-102(14), MCA) includes 
an exclusion for such individuals. If dually-diagnosed persons are committed under the proposed legislation, 
expenditures and general fund costs would increase by $89,976 in FY88 and $44,988 in FY89. 

IJ.R :t.l' 
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HOUSE BILL NO, 316 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA, 

MAZUREK, STRATFORD, HANSEN, LORY, BULGER 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY 

OF PERSONS WHO ARE MENTALLY ILL; ANB AMENDING SECTIONS 

53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 

53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH 

53-21-128, MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE; 

AND INCLUDING A SUNSET PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 53-21-102, MCA, is amended to read: 

11 53-21-102 .. Definitions. As used in this part, the 

following definitions apply: 

(1) "Board'' or "mental disabilities board of visitors" 

means the mental disabilities board of visitors created by 

2-15-211. 

(2) ''Court'' means any district court of the state of 

Montana. 

(3) "Department" means the department of institutions 

provided for in Title 2, chapter 15, part 23. 

(4) "Emergency situation" means a situation in which 

any person is in imminent danger of death or serious bodily 
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harm from the activity of a person who appears to be 

seriously mentally ill. 

(5) "Friend of respondent" means any person willing 

and able to assist a mentally ill person, a person alleged 

to be mentally ill, a seriously mentally ill person, or a 

person alleged to be seriously mentally il~ in dealing with 

~egal proceedings, including consultation with legal counsel 

and others. The friend of respondent may be the next of kin, 

the person's conserva_tor or legal guardian, if any, a 

representative of a charitable or_ religious organization, or 

any other person appointed by the court to perfor• the 

functions of a friend of respondent set out in this part. 

Only one person~may at any one time be the friend of 

respondent within the meaning of this part. In appointing a 

friend .of respondent, the court shall consider the 

preference of the respondent. The court may at any time, for 

good caus~ shown, chartge its d~signation of the friend of 

respondent. 

tStill 11 Mental disorder" means any organic, mental, or 

emotional impairment which has substantial adverse effects 

on an individu.al's cognitive or volitional functions. 

t6till "Mental health facility" or "facility" means a 

public hospital or a licensed private hospital which is 

equipped and staffed to provide treatment for persons with 

mental disorders or a community mental health center or any 

-2- HB 316 
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mental health clinic or treatment center approved by the 

departmenl. No correctional institution or facility or jail 

is a mental health facility within the meaning of this part. 

.!_8) "Mentally ill" means ~uftering from a mental 

disorder -~hich has not ~~sulted in self-inflicted injury or 

injury ~~~ers or the i~inent threal thereof but which: 

~) has result~~ in behavior that creates serious 

9jffi~~-- in protecting the person~JJ:..!~health even 

with the available assistanc.!'-' _of fami 1~- friends, or othe~ 

j_b) is treat~ble, with a reasonable _prospect of 

succes~and consistent with the least restrictive course of 

_!::reatrnent as provided in 53-21-127 ( ~ _ _§_t or thro_l:!_g_f:l~ 

!_aciljty_ to which t_{]_e person is t~_be co~_i___t:_t~d; 

1£1__ __ l:!_~? ___ ~r ived th~ person of th~______E~.E2.!Y__ __ t __ ~_ make an 

!nform~d decision concerning treatment; 

_{_<_:))_ has resulted in the person's re_fusing or beiQ9. 

unable to consent to vo~~_ntary admissi_on for treatment; and 

l...!::_L_poses -~-significa_nt_ris~of the person's bec;:oming 

se~io_~_~_!__y mentally ill, within_~ ~eani~ _ _Q_f_ ~_his section. 

Q!____~il_l.r_______iL u_~~ea ted ,_E!:·_~E_icta.b!Y__!e~~ ~ in further __ ~~ iou~ 

~ter iora t i'?_!!__ in the ment"!__!__________f_ond_i tion __ Qi____!~erson. 

Pre9_i~?~_<!.bility may_ b_~ establish~!l. E_y_ the pati~_nt 's medical 

history. 

t1'-till "Next of kin 11 shall include but need nol be 

limited to the spouse, parents, adult children, and adult 
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brothers and sisters of a person. 

t8tllQl "Patient" means a person corrunitted by the court 

for treatment for any period of time or who is voluntarily 

admitted for treatment for any period of time. 

t9t..L!-.ll_ "Peace officer" means any sheriff, 

sheriff, marshal, policeman, or other peace officer. 

t-Hlt_i}_?__l "Professional person 11 means: 

(a) a medical doctor; or 

deputy 

(b) a person who has been certified, as provided for 

in 53-21-106, by the department. 

tHtJl.ll "Reaconab1e medical certainty" means 

reasonable cer tal nty as judged by the standards of a 

professional person. 

tl-Zt ..L!..il "Respondent •• means a person alleged in a 

petition filed pursuant to this part to be mentally ill or 

seriously mentally ill. 

ti3t-llPriend-of-r~~pendentll-mean~--~ny--per~on--w~ilinq 

and-~bie-to-as~i~t-a-~er~ott~iy-ment~lly-iil-per~on·-or-per~on 

alleged--~o--be-~eriottsiy-menta!iy-~il-in-d~aiing-with-te9~* 

proeeed±ngs,-in~lttding-eon~ttitation--with-legai--eo~n~ei--an~ 

other~.-~he-£riend-oE-re~pondent-m8y-be-the-next-of-kin 7 -the 

per~onie----eonservator---or---legel---gtlardian7---i£---any7 

repre~entativee-o~-a-charitable-or--reiigiott~--organiration 7 

or--any--other--per~on-appeinted-by-the-co~rt-to--perferm-the 

£unctions-o£-a-friend-o£-respondent-~et-otlt--in--thi~--part7 
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Snly--o~e--pe~~on--msy--ae--any--one--~~me--be-ene-rriend-of 

re~pondent-with±n-the-mean±ng-o£-th±s-part~-Tn-appo±nt±ng--a 

£r±end---or---~eepondent,---the--eo~rt--~hatt--e6n~±der--the 

preferenee-of-the-re~pondento-The-co~rt-may-at-any-t±me,-for 

900~-~au~e-shown,-ehange-±te-deeignation-of--the--friend--o£ 

re!!pondento 

t±4tJ.}!?_l "Seriously mentally ill" means suffering from 

a mental disorder which has resulted in self-inflicted 

injury or injury to others or the imminent threat thereof or 

which has deprived the person afflicted of the ability to 

protect his life or health. For this purpose, 1njury means 

physical injury. No-p~r~~~-m~y-be-invo±~ntar±±y-ee~mitted-to 

a--mental--hea±th--faei±±ty--~r--deta±ned-f~r-eval~ation-anO 

treatment-be~att~e-he-i~-an--epilept±e,--menta~Ty--deftetent 1 

mentally--retarded,--~en~Te,--er--~tlffering--from--a--menta± 

d±~order-nnTe~s-tne-eondition-eatt~e~--ntm--to--be--ser±otlsly 

mentally-±11-w±tn±n-t~e-mean+ng-of-this-part~ 

tt5t.Ll!U_ "State 

hospital." 

hospital'' means the Montana state 

Section 2. Section 53-21-106, MCA, is amended to read: 

''53-21-106. Certification of professional persons. (1) 

The department shall certify professional persons as defined 

in 53-21-1D2t<ettbt~~ for the purpose oE this part. 

(2) The department, with reference to recognized 

national standards in the field of mental heallh, shall 
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adopt standards and rules governing the certification of 

professional persons ~~-defined-in-53-Zi-±8Zt±8ttb7. 

(3) The rules for certification must address but are 

not limited to: 

{a) the type of education that an individual has 

received, including degrees; 

{b) the type of experience or training received by the 

individual; 

(c) continuing education, training, instruction, and 

work experience necessary to maintain certification; 

(d) an examination instrument to be used to determine 

an individual's proficiency and understanding of mental 

health laws, diagnosis, and treatment procedures; 

(e) the procedure for 

of 

categorical certification 

qualifying the level professional authority and 

responsibility of an individual; and 

(f) specific procedures Eor certification, 

recertification, and revocation of certification.'' 

Section 3. Section 53-21-115, MCA, is amended to read: 

"53-21-115. Procedural rights. In addition to any 

other rights which may be guaranteed by the constitution of 

the United States and of this state, by the laws of this 

state, or by this part, any person who is involuntarily 

detained or dgainst whom a petition is filed pursuant tu 

this part has the following rights: 
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(1) the right to notice reasonably in advance of any 

hearing or other court proceeding concerning him; 

lf!) the right to ~now, in advance _9f an~ar ing, the 

names anq address~s o~ wi tnesse_s who ~ill testi~ 

_§Upport of the petition; 

t~tlil the right in any hearing to be present, to 

offer evidence, and to present witnesses in any proceeding 

concerning him: 

t-3till_ the right in any hearing to cross-examine 

witnesses; 

t4t_lli the right to be represented by counsel; 

tSt~ the right to remain silent; 

t6tL7l the right in any hearing to be proceeded 

against according to the rules of evidence applicable to 

civil matters generally; 

t~t_i~_l_ the right to view and copy all petitions on 

file with the court concerning him; 

t8t~ the right to be examined by a professional 

person of his choice when such professional person is 

willing and reasonably available; 

t9}i!Ql the right to be dressed in his own clothes at 

any hearing held pursuant to this part; and 

fl9ti~!l the right to refuse any but lifesaving 

medication for up to 24 hours prior to dny hearing held 

pursuant to this part." 
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Section 4. Section 53-21-116, MCA, is amended to read: 

"53-21-116. Right to be present at hearing or trial -

appointment of counsel. The person alleged to be menta~~~ 

i~l or seriously mentally ill has the right to be present at 

any hearing or trial. If he has no attorney, the jttdge shall 

appoint one to represent him at either the hearing or the 

trial, or bolh, who shall be compensated from the public 

funds of the county where the respondent resides.'' 

Section 5. Section 53-21-120, MCA, is amended to read: 

''53-21-120. Detention to be in least restrictive 

environment-- preference for mental health facility 

court relief ~hearing detention ~f mentally ill person 

E!_ohibited. (1) A person detained pursuant to this part 

shall be detained in the least restrictive environment 

required to protect the life and physical safety of the 

person detained or members of the public; in this respect, 

prevention of significant injury to property 

considered. 

may be 

{2) Whenever possible, a person detained pursuant to 

this part shall be detained in a mental health facility and 

in the county of residence. If the person detained demands 

a jury trial and trial cannot be held within 7 days, the 

individual may be sent to the state hospital until tim~ of 

trial if arrangements can be made to return him to trial. 

Such trial must be held within 30 days. ThP county of 
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residence shall pay the cost of travel and professional 

services associated with the trial. No person may be 

detained in any hospital or other medical facility which is 

not a mental health facility unless such hospital or 

facility has agreed in writing to admit the person. 

( 3) A pe-rson may be detained in a jail or other 

correctional facility only if no mental health facility is 

available or if the available mental health facilities are 

1nadequate to protect the person detained and the public. As 

soon as a mental health facility becomes available or the 

situation has changed sufficiently that an available mental 

health facility is adequate for the protection of the person 

detained and the public, then the detained person shall be 

tr~nsferred from the jail or correctional facility to the 

mental health facility. 

(4) A. person detained prior to involuntary commitment 

may apply to the court for immediate relief with respect to 

the need for detention or the adequacy of the facility being 

utilized to detain. 

( 5) No detent ion. may _be ordered ~-J1d~-~ this ~-_(q~~ 

g~..Q.~ ~oncerning whom_a_~petition_ has been_ fi~_~nder 

o 3- 2 1 -l~_Ulll b l-' 

l§_) ~PERSON MI\~~-~DE ___ IN~OI.UNT_I\_R_;£yl __ COMJ.1_~TTE_[) __ :r:_<)____l\ 

MEN'I'~AL-.:!H F'ACILITY _OR f?__g::!'_~INED FQ__~--~Y~f:!lit_1 I ON AND 

TREATMENT BECAUSE _ _!:!~AN EP_!LP.PTIC, M~!J'l'ALLY DEF IC_J._E:NTL 
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MENTALLY RETARDED, SENILE, OR SUFFERING FROM A MENTAL 

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOUSLY 

MENTALLY ILL WITHIN THE MEANING OF THIS PART." . -

Section 6. Section 53-21-121, MCA, is amended to read: 

"53-21-121. Petition for commitment -- contents of 

notice of. (l) The county attorney, upon the written request 

of any person !:!__aying direct k!_lowledge of t_h~facts, may file 

a petition with the court: 

~ alleging that there is a person within the county 

who is seriously mentally ill and requesting that the person 

be committed to a mental health facility for a period of no 

more than 3 months~ 

{b) alleging that there is a person within the county 

who is mental~_y ill and _requesting that the person____!:!~ 

comm~tted _ _!..Q___~mental health_ facility for a period_of no 

more than 3_0 _days. 

{2) The petition shall ~ontain: 

(a) the name and address of the person requesting the 

petition and his interest in the case; 

(b) lhe name of the respondent and, if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 

(~) the purported facts supporting the allpgation of 

mental illness; 

{d) the name and address of every person known or 
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believed to be legally responsible for the care, support, 

and maintenance of the person for whom evaluation is sought; 

(e) the name and address of the person's next of kin 

to the extent known to the county attorney and the person 

requesting the petition; 

{f) thP name and address of any person whom the county 

attorney believes might be willing and able to be appointed 

as friend of respondent; 

(g) the name, address, and telef-lhone number of the 

attorney, if any, who has most recently represented the 

person for whom evaluation IS sought; if there is no 

attorney, there shall be a statement as to whether to the 

best knowledge of the person requesting the petition the 

person for whom evaluation is sought is indigent and 

therefore unable to afford the services of an attorney; and 

(h) a statement of the rights of the respondent which 

shall be in conspicuotiS print and identifiPd by a suitable 

heading. 

(3) Notice of the petition shall be hand~dellvered to 

the respondent and to his counsel on or before the initial 

appearance of the respondent before the judge or justice of 

the 

dale 

peace. Notice of the petition and the order setting the 

and time of the hearing and the names of tl1e 

respondent's counsel, professior1al persor1, and friend of 

respondPnt shall be hand-delivered or mailed to the person 
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or persons legally responsible for care, support, and 

maintenance of the respondent, the next of kin identified in 

the petition, and any other person identified by the county 

attorney as a possible friend of respondent other than the 

one named as the friend of respondent. The notice may 

provide, other than as to the respondent and his counsel, 

that no further notice will be given unless written request 

is filed with the clerk of court.N 

Section 7. Section 53-21-122, MCA, is amended to read: 

"53-·21-l22. Petition for commitment -- filing of -

initial hearing on (l) The petilion shall be filed with the 

clerk of cou1·t whr shall immediately notify the judge. 

( 2) M If a judge is a.vai labl e, he shall consider the 

petition, and if he finds no probable cause, it shall be 

dismissed. 

~--_i_l_l If the judge finds probable cause, counsel 

shall be immediately appointed for the respondent, and the 

responde11t shall be brought forthwith before the court with 

his counsel. The respondent shall be advised of his 

constitutional rights, his rights under this part, and the 

substantive effect of the petition. The respondent may at 

this appearance object to the finding of probable cause for 

filing the petition. 

ilil The judge shall: 

~ appoint a professional personl ~nd 
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(B) appoint a friend of respondent£ and 

1f1 set a date and time for the hearing on the 

petition, which may not exceed 5 days, including weekends 

and holidays, unless the fifth day falls upon a weekend or 

holiday and unless additional time is requested on behalf of 

the respondent. 

1llil The desires of the respondent shall be taken into 

consideration in the appointment of the friend of respondent 

and in the confirmation of the appointment of the attorney. 

(3) If a judge lS not available in the county, the 

clerk shall notify a resident judge by telephone and read 

the petition to him. If the judge finds no probable cause, 

the petition shall be dismissed. If the judge finds probable 

cause, he shall cause the clerk to issue an order appointing 

counsel and a professional person and selling a date and 

time for the hearing on the petition, which may not exceed 5 

days, including weekends and holidays, unless the fifth day 

falls upon a weekend or holiday and unless additiortal time 

is requested on behalf of the respondent. The order shall 

also direct that the respondent be brought forthwith before 

a justice of the peace with his counsel to be advised of his 

constitutional rights, his rights under this part, artd the 

contents of the clerk's order, as well as to fttrnish him 

with a copy. The justice of the peace shall ascertain thP 

desires uf the respondent with respect to the appointment of 
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his counsel, and this shall be immediately communicated to 

the resident judge. The resident judge may appoint other 

counsel, may confer with respondent's counsel and the county 

attorney in order to appoint a friend of respondent, and may 

do all things necessary through the clerk of court by 

telephone as if the resident judge were personally present.'' 

Section 8. Section 53-21-123, MCA, is amended to read: 

"53-21-123. Examination of respondent following 

initial hearing recommendation of professional person. 

(1) Following the initial hearing, whether before a judge or 

justice of the peace, the respondent shall be examined by 

the professional person without unreasonable delay. The 

examination may not exceed a period of 4 hours. The 

professional person shall immediately notify the county 

attorney of his findings in person or by phone and shall 

make a written report of his examination to the court, with 

copies to the respondent's attorney and the county attorney. 

(2) The following action shall be taken based on the 

professional person's findings: 

(a) If he recommends dismissal, he shall additionally 

notify counsel and the respondent, if he has bee~_ det~ined, 

shall be released and the petition dismissed. However, Lhe 

county attorrley may, upon good cause shown, request the 

cou~t to order an additional, but no more chdn one, 

examination by a different professional pet-son for a period 
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of no more than 4 hours. 

(b) If he finds that commitment proceedings should 

continue, the hearing shall be held as scheduled. 

(3) The court may not order further evaluation pending 

the hearing unless sound medical reasons require additional 

time for a complete evaluation. Such reasons shall be set 

forth in the order, along with the amount of additional time 

needed. rl 

Section 9. Section 53-21-126, MCA, is amended to read: 

''53-21-126. Trial or hearing on petition. (11 The 

respondent shall be present unless his presencP has been 

waived as provided in 53-21-119(2), and he shall be 

represented by counsel at all stages of the trial. The trial 

shall be limited to the determination of whether or not the 

respondent is mentally_ill or seriously mentally ill within 

the meaning set forth in this part. 

(2) The standard of proof in any hearing held pursuant 

to this section is proof beyond a rectsonable doubt with 

respect to any physical facts or evidence and clear and 

convincing evidence as to all other matters, except that 

mental disorders shall be evidenced to a reasonable medical 

certainty. Imminent threat of self-inflicted injury or 

injury to others shall be evidenced by overt acts, 

sufficiently recent irt time as to be material and relevant 

as to the respondent's present condition. 
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(3) The professional person appointed by the court 

shall be present for the trial and subject to 

cross-examination. The trial shall be governed by the 

Montana Rtlles of Civil Procedure except that, if tried by a 

jury, at least two-thirds of the jurors must concur on a 

finding that the respondent is seriously mentally ill. The 

written report of the professional person that indicates the 

professional person's diagnosis may be attached to the 

petition, but any matter otherwise inadmissible, such as 

hearsay matter, is not admissible merely because it is 

contained in the report. The court may order the trial 

closed to the public for the protection of the respondent. 

(4) The professional person may testify as to the 

ultimate issuo of whether the respondent is me£!~!.!_1 __ o_£ 

seriously mentally ill. ~"~~--t~srimony--is-±n~~ffie±ent 

l1r'lie~~--tlleeompeni-ed-by-e'lf~denee-£rom-th~-profess1-orte:±--pers(")n 

or-others-that-:

tat--the---r~spondent---is---st1£ferir'lg--f1."em--a--mentai 

d±~order-;-e:nd 

fbt--the-ment~±-dis~rder-has-re~t1ited-ir'l-seif-1-nfi±cted 

~n;nry-or-~r'l;l1ry-to-others-~r-the-immtnent-threat-thereof-or 

h~s-deprived-the-person-~ffii-eted-o£-the-eb±ii-ty-to--p~eteet 

l"!:i-s--i+fe-or-he8itho Testim<:>_ny from a p~ofe~E>i<?_n~e:!._St?_!! -~!:_ 

oth_ecs must be_____E__~~ed on eac!"J element of ~~-~£ i_!!i__~~on of 

~ental~y ill or seriously mentally ill as those t~!~~~e 
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defined in 53-21-102. 

(5) The court, upon the showing of good cause and when 

it is in the best interests of the respondent, may order a 

change of venue. •• 

Section 10. Section 53-21-127, MCA, is amended to 

read: 

"53-21-127. Posttrial disposition. (1) If, upon trial, 

it is determined that the respondent is not mentally ill or 

seriously mentally ill within the meaning of this part, he 

shall be discharged and the petition dismissed. 

( 2) (a) If it is determined in a proceeding under 

53-21-121 ( ll_j_~ that the respondent is seriously mentally 

ill within the meaning of this part, the court shall hold a 

posttrial disposition hearing. The disposition hearing shall 

be held within 5 days (including Saturdays, Sundays, and 

holidays unless the fifth day falls on a Saturday, Sunday, 

or holiday), during which time the court may order further 

evaluation and treatment of the respondent. At the 

conclusion of the disposition hearing, the court shall: 

(i) commit the respondent to a facility for a period 

of not more than 3 months; 

(ii} order the respondent to be placed in the care and 

custody of his relative or guardian or 

appropriate place other than an institution; 

(iii) order outpatient therapy; or 
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(iv) make some other appropriate order for treatment. 

(b) No treatment ordered pursuant to this subsection 

may affect the respondent•s custody for a period of more 

than 3 months. 

(c) In determining which of the above alternatives to 

order, the court shall choose the least restrictive 

alternatives necessary to protect the respondent and the 

public and to permit effective treatment. The court shall 

consider and shall describe in its order what alternatives 

for treatment of the respondent are available, what 

alternatives were investigated, and why the investigated 

alternatives were not deemed suitable. The court shall enter 

into the record a detailed statement of the facts upon which 

it found the respondent to be seriously mentally ill. 

( 3) If it is determined in a proceeding under 

53-21-121(l)(bj tha_tthe respondent is mentally ill within 

the meaning of this part, the -~-~~!:"_t --~_ball order that he 

receive treatmen~ for a period of no more than 30 days. The 

court shall choose the least restrictive course of treatment 

reasonabl_y available to the respondent. The court must make 

a separate finding, setting forth the re~son therefor if the 

order ___ includes a requirement of inpatient treatment oi" 

involuntary medication. The court ma_y ___ not order inpatient 

treatment i~ _!~~- Montana state ho~ital at W~ring~ 

under this subsec~ion (3). ·rhe respond~_nt may not be 
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required to pay for court-ordered treatment unless he is 

financially able. 

(4} Before ordering any treatment for a respond~nt 

found to b.e mentally ~-~1 under su:t?s_ection (3), the court 

~~all mak~findings of fact that treatment appropriate _ ___!_2 

the n~eds of the respondent is available. The court shall 

also indicate on the order the name of ~he facility t~~ 

to be responsibl_~ for the manC!_gement and su.12_ecvision of the 

responde_nt 1 s treat.mel}_t. No person '!laY use physis:al force to 

ddminister ~lledication. __ A court may l!se any legal me~ns to 

enf~ce an order to take med~_~ation, inclu~ im.medi.~lte 

detentio~ not to exceed 72 hou!~· until the ~entally ill 

pee son can b_~ returned to the court." 

Section 11. Section 53-21-126, MCA, is amended to 

read: 

~53-21-128. Petition for extension of commitment 

period. (1) To~_~tend the 3-month perio~ of detent~on 

provided fur in 53-21-127(2}, the procedure ~~forth in 

this subsec~ion {l) must be followed: 

(a) Not less than 2 calendar weeks prior to the end of 

the 3-month period o£---d~t~ntion---provid~d---for---~" 

53-il-l~~t2t, the professional person in charge of the 

patient at the place of detention may petition the court for 

extension of the detention period. The petition shall be 

accompanied by a written report and evaluation of the 
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patient's mental and physical condition. The report shall 

describe any tests and evaluation devices which have been 

employed in evaluating the patient, the course of treatment 

which has been undertaken for the patient, and the future 

course of treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

patient, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, and the 

patient's counsel~ If any person so notified requests a 

hearing prior to ·,.Je termination of the previous detention 

authority, the court shall immediately set. a time and place 

for a hearing on a date not more than 10 days from the 

receipt of tt-~e request and notify the same people, including 

the professional person in charge of the patient. If a 

hearing is not requested, the court sha:l enter an order of 

commitment for a period not to exceed 6 months. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure on the petition for the original 3-month 

commitment except the patient is not entitled to trial by 

jury. The hearing shall be held in the district court 

having jurisdiction over the facility in which the patient 

is detained unless otherwise ordered by the court. Court 

costs and witness fees, if any, shall be paid by the county 
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commitment 

(d) If upon the hearing the court finds the patient 

not seriously mentally ill within the meaning of this part, 

he shall be discharged and the petition dismissed. If the 

court finds that the patient continues to suffer from 

serious mental illness, the court shall order commitment, 

custody in relatives, outpatient therapy, or other order as 

set forth in 53-21-127(2) except that no order may affect 

his custody for more than 6 months. In its order, the court 

shall describe what alternatives for treatment of the 

patient are available, what alternatives were investigated, 

and why the investigated alternatives were not deemed 

suitable. The court shall not order continuation of an 

alternative which does not include a comprehensive, 

individualized plan of treatment for the patient. A court 

order for the continuation of an alternative shall include a 

specific finding that a comprehensive, individualized plan 

of treatment exists. 

~q extend the period of treatmel!~ovided_for in 

53~2l-l2_7_il_l_t._~t"!~cedure set fo!_th in this subsection !_~l 

must be fol~9wed: 

[a) Not less than 7 days prior to the end of the 

_!_0-:-_~~ iod of treatme~ ordered under 51~21-Q? ( 3), the 

professional p~rson in charge of t_he respondent's care~ 
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petition the court for extension of the treatment period. 

The petition must be accompanied by a written report and 

evaluation of the _respondent's mental and physical 

condition. The report shall describe any tests and 

evaluation devices which have been employed in evaluating 

the respondent, the co~rse of treatment which has been 

undertaken for the respondent, and the future course of 

treatmen~ anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of th~ petition to the 

respondent, his next of kin, if reasonably available, the 

frie~d of respo~dent appointed by the court, if any, and the 

respondent's counsel. If any person so noti~ied requests a 

hearing prior ~o the termi~ation of th~_ previous detention 

authority, the court shall immediately set a time and plac~ 

~or a heari~g on a date not more than 5 days _from the 

receipt of the request and notify the same people, inc~~ding 

the professional person in charg~ of the re~pondent. If a 

hear~_~s not requested, the court shall enter an order of 

treatment f~r a period _not to exceed 30 days. 

(c) Procedure on the petition for extension when a 

0earing has been reques~ed shall be the same in all respects 

~the procedure on the petitiqn under 53-21-121 ( U__Ll:~J __ for 

the original treatment except '=:_hat:__ the -'~~ndent is not 

ent_itled to tr_ial by jury. The hearing_ shall be hel.~_in the 
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district court for the county in which the treatment is 

being supervised unless otherwise ordered by the court. 

Court costs and witness fees, if any, shall be paid by the 

county that paid the same costs in the initial proceedings. 

(d) If upon the hearing t~e court f~nds the respondent 

not mentally ill within the meaning of_. this part, the 

petition ?hall be dismissed. If the c~urt finds that the 

respondent continues to be mentally i~l, the cou~t shall 

orde~_treatment for the respondent for a period not_~ 

~xceed 39~s. In its order,_ the cour~ shall de~cribe what 

alternatives for treatment of the respond~nt are ava~lable, 

what __ alternat~ves were invest~gated, and why the 

investigated alternatives w~re not considered suitable. The 

court may not order continuation of an alternative which 

individualized pla~_2f 

treatment for the respondent. A court order for the 

continuation of an alternative shall include a specific 

include a comprehensive, does not 

findi!19 that a compreh~!lsive, individualized plan of 

treatment exists. 

t~t1ll Further extensions of the period of detention 

provided for in 53-21-127{2) may be obtained under the sam~ 

procedure described in subsection (1) of this section except 

that the patient's custody may not be affected for more than 

year without a renewal of the commitment under the 

procedures set forth in subsection (1) of this section, 
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including a statement of the findings required by subsection 

( 1) • 

(4) The period of treatment provided for in 

53-21-127(3) .. !~laY be extended only once under this secti~" 

NEW SECTION. Section 12. Establishment of treatment 

plan for mentally ill person. (l) A person ordered to 

receive treatment under 53-21-127(3) 

individualized treatment plan. 

{2) The treatment plan must be 

must have: an 

developed by 

appropriate profesr.ional persons and must be implemented no 

later than 5 days ~fter the treatment order has been made. 

(3) The treatment plan must contain: 

(a) a statement of the nature of the specific problems 

and specific needs of the patient; 

{b) a statement of the least restrictive treatment 

conditions necessary to achieve the purposes of commitment; 

(c} a description of intermediate and long-range 

treatment goals, with a projected timetable for their 

attainment; 

(d) a statement and 

treatment for achieving these 

goals; and 

rationale for the plan of 

intermediate and long-range 

(e) criteria for release to less restrictive treatment 

conditions and criteria for discharge. 

(4) The treatment plan may include prescription by a 
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physician of reasonable and appropriate medication that is 

consistent with accepted medical standards. 

NEW SECTION. Section 13. Compliance with treatment 

plan. If the respondent fails to comply or clearly refuses 

to comply with all or part of the treatment plan, the 

professional person appointed under 53-21-122 shall make all 

reasonable efforts to solicit the respondent's compliance. 

Such effort must be documented and reported to the court 

with a recommendation to the court as to whether the 

respondent should: 

{1) have his case dismissed; or 

(2) be given a supplemental hearing. 

NEW SECTION. Section 14. Supplemental hearing. ( 1} If 

the respondent requests a hearing to prove he has complied 

with the treatment plan as provided in (section 13], the 

hearing must be scheduled within 5 days. The respondent, his 

attorney, the friend of respondent, and the designated 

professional person must be notified at least 48 hours in 

advance. 

{2) At the hearing, the court must determine whether 

the respondent has failed to comply with the treatment plan 

established pursuant to [section 12]. 

( 3) {a) If the court determines that the respondent 

hds failed or refused to comply with the treatment plan, it 

25 may order the respondent to comply with the treatment plan 
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for the remainder of the 30-day period. 

(b) If the respondent no longer meets the definition 

of mentally ill, the court shall discharge the respondent 

from the order and dismiss the case. 

NEW SECTION. Section 15. Codification instruction. 

Sections 12 through 14 are intended to be codified as an 

integral part of Title 53, chapter 21, part 1, and the 

provisions of Title 53, chapter 21, part 1, apply to 

sections 12 through 14. 

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE 

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE 

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE 

EFFECTS ON THE TREA'l'_l<l_~'l'_ AND RIGHTS OF THE MENTALLY ILL AND 

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY 

!!II.~_ -~CT, AND SHALL INCLUDE IN THE REPORT ANY 

RECOMMENDATIONS IT MAY HAVE. 

NEW SECTION. SECTION 17. EXTENSION OF AUTHORITY. ANY 

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE 

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE 

SUBJECT OF THE PROVISIONS OF '!'fi~S ACT_JJ;__~J{T]'NDED TO THE 

PROVISIONS OF THIS ACT. _______ , 

NEW SECTION. SECTION 18. TERMINATION. THIS ACT 

TERMINATES JULY 1, 1989. 

-End-
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BOUSE BILL NO. 316 

INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA, 

MAZUREK, STRATFORD, HANSEN, LORY, BULGER 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY 

OF PERSONS WHO ARE MENTALLY ILL; ANB AMENDING SECTIONS 

53-21-102, 

53-21-121 

53-21-128, 

53-21-106, 53-21-115, 53-21-116, 53-21-120, 

THROUGH 53-21-123, AND 53-21-126 THROUGH 

MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE; 

AND INCLUDING A SUNSET PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

section 1. Section 53-21-102, MCA, is amended to read: 

"53-21-102. Definitions. As used in this part, the 

following definitions apply: 

(1) "Board• or 11 mental disabilities board of visitors" 

means the mental disabilities board of visitors created by 

2-15-211. 

(2) •court" means any district court of the state of 

Montana. 

(3) •oepartment" means the department of institutions 

provided for in Title 2, chapter 15, part 23. 

(4) "Emergency situation" means a situation in which 

any person is in imminent danger of death or serious bodily 

~ .. ,..,,,.,,,.c..-
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har• from the activity of a person who appears to be 

seriously mentally ill. 

(5) "Friend of respondent" means any person willing 

and able to assist a mentallY ill person, a person alleged 

to be mentally ill, a seriously mentally ill person, or a 

person alleged to be seriously mentally ill in dealing with 

legal proceedings, including consultation with legal counsel 

and others. The friend of respondent may be the next of kin, 

the person's conservator or legal guardian, if any, a 

representative of a charitable or religious organization, or 

any other person appointed by the court to perfora the 

functions of a friend of respondent set out in this part. 

only one person may at any one time be the friend of 

respondent within the meaning of this part. In appointing a 

friend of respondent, the court shall consider the 

preference of the respondent. The court may at any time, for 

good cause shown, change its designation of the friend of 

respondent. 

tSti!l "Mental disorder" means any organic, mental, or 

emotional impairment which has substantial adverse effects 

on an individual•s cognitive or volitional functions. 

t6t111 "Mental health facility" or "facility .. means a 

public hospital or a licensed private hospital which is 

equipped and stafled to provide treatment for persons with 

mental disorders or a community mental health center or any 
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mental health clinic or treatment center approved by the 

department. No correctional institution or facility or jail 

is a mental health facility within the meaning of this part. 

(8) •Mentally ill" aeans suffering from a mental 

disorder which has not resulted in self-inflicted iniury or 

injury to others or the imMinent threat thereof but which: 

(a) has reSulted in behavior that creates serious 

difficulty in protecting the person•s life or health even 

with the available assistance of family, friends, or others; 

Cb)~ ~_reatable, with a reasonable prospect of 

success and consistent with the least restrictive course of 

treatment as provided in 53-21-127(3), at or through the 

faCility to which the person is to be committed: 

(cl has deprived the person of the capacity to make an 

informed decision concerning treatment; 

CdJ has resulted in the person's refusing or being 

unable to consent to voluntary admission for treatment; and 

(e) poses a significant risk of the person's becoming 

seriously mentally ill, within the meaning of this section, 

or will, if Untreated, predictably result in further serious 

deterioration in the mental condition of the person~ 

Predictability may be established by the patient's aedica1 

history. 

t:ftill "Ne.Xt of kin" Shall include but need not be 

limited to the spouse, parents, adult children, and adult 
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brothers and sisters of a person. 

t8tl!!l •patient" means a person c~itted by the court 

for treatment for any period of time or who is voluntarily 

admitted for treatment for any period of ti•e. 

t9t1!!1 "Peace officer" means any sheriff, 

sheriff, aarshal, policeman, or other peace officer. 

tt8t~ "Professional person" means: 

Cal a medical doctor; ot 

deputy 

(b) a person who has been certified, as provided for 

ih 53-21-106, by the department. 

tllti!ll "Reasonable medical certainty" means 

reasonable certainty as judged by the standards of a 

profesSional perSon. 

tlZtll!l "Respondent• nieans a person alleged in a 

petition filed pursuant to this part to be mentally ill or 

seriously mentally ill. 

t~3t-•Prien~-ef-reeponden~u-aeans--any--person--villing 

ena-ebie-~e-eaaia~-a-aerie~ely-aen~etiy-i!%~persOn-er-person 

sllege~--te--be-se~ieasiy-aentaiiy-~ll-tn-~esiing-with-legsl 

prOceedingaT-inela~in9-eona~l~eeion-wi~h-!egai--counsel--and 

ethersT-~he-frien~-ef-respon~ent-.. y-be-the-neKt-ef-~inT-the 

peraan~a----eonaer•a~er---er---!egal---gaardian7---if---any; 

repreaentat~•ea-of-a-chari~abie-or--re!itioas--or~aniza~ienT 

er--any--o~her--person-appotn~ed-by-~be-eo~re-~o-per~orM-ehe 

!ane~iona-of-a-friend-o~-respondent-S~-oa~--in--thia--pare. 
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8ftly--one--peraon--.. ,--at--any--one--tiae--be-the-friend-e£ 

responden~-w~thin-the-.. anint-of-tftis-part.-ln-appointing--a 

frien~---e!---respenden~y---the--court--shali--eensider--the 

preferenee-of-the-reapondent•-~fte-eourt-aay-at-any-tiae7-!or 

geod-eause-shewn7-ehange-its-designation-of--the--friend--e! 

respofteeft~T 

t%4t~ nseriously mentally ill" means suffering from 

a mental disorder which has resulted in self-inflicted 

injury or injury to others or the imminent threat thereof or 

which has deprived the person afflicted of the ability to 

protect his life or health. For this purpose, injury means 

physical injury. Mo-person-may-be-invotuntarily-eemaiteed-to 

a--aen~ar--nealth--faciiity--or--detaifte~-Eor-eYaiaation-and 

treat•ent~beea~ae-he-is-aft--epileptieT--mentally--~e!ieient7 

aentally--retar~ed,--seniieT--er--sttfferiftg--from--a--aental 

Gisor~er-ttnless-tfte-eondition-eaases--ftia--to--be--serioasly 

mentally-ill-within-the-meaning-of-this-part~ 

tlStllll "State hospital'' means the Montana state 

hospital." 

Section 2. Section 53-21-106, MCA, is amended to read: 

"5]-21-106. Certification of professional persons. (1) 

The depactment shall certify professional persons as defined 

in 53-2l-102tlDttbt(12)(b) for the purpose of this part. 

( 2) The department, with reference to recognized 

national standards in the field of mental health, shall 
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adopt standards and rules governing the aectification of 

professional persons aa-eefiftee-ift-53-ii-i8iti8ttet. 

(3) The rules for certification must address but are 

not limited to: 

(a) the type of education that an individual has 

received, including degrees; 

(b) the type of experience or training received by the 

individual; 

(C) continuing education, training, instruction, and 

work experience necessary to maintain certification; 

(d, an examination instrument to be used to determine 

an individual's proficiency and understanding of mental 

health laws, dia9nosis, and treatment procedures, 

(e) the procedure for categorical certification 

qualifying the level of professional authority and 

responsibility of an individual, and 

(f) specific procedures for certification, 

recertification, and revocation of certification.• 

Section 3. Section 53-21-115, MCA, is amended to read: 

"53-21-115. Procedural rights. In addition to any 

other rights which may be guaranteed by the constitution of 

the United States and of this state, by the laws of this 

state, or by this part, any person who is involuntarily 

detained or against whom a petition is filed pursuant to 

this part has the following rights: 
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(1) the right to notice reasonably in advance of any 

h~aring or other court proceeding concerning him; 

(2) the right to know, in advance of any hearing, the 

names and addresses of any witnesses who will testify in 

support of the petition; 

titi!l the right in any hearing to be present, to 

offer evidence, and to present witnesses in any proceeding 

concerning him; 

t3t1!l the right in any hearing to cross-examine 

witnesses; 

t4t~ the right to be represented by counsel; 

tStffi 

tlitill 

the right to remain silent; 

the right in any hearing to be proceeded 

against according to the rules of evidence applicable to 

civil .. tters generally; 

t~ti!l the right to view and copy all petitions on 

file with the court concerning him: 

tBt1!1 the right to be examined by a professional 

person of his choice when such professional person is 

willing an~ reasonably available; 

t9tl!Ql the r!ght to be dressed in hts own clothes at 

any he•ring beld pursuant to this part; and 

tt8tl!!l the ri~ht to refuse any but lifesaving 

medi~~tio~ fo~ up to 24 hours prior to any hearinq held 

pursuant to this part.• 
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Section 4. Section 53-21-116, MCA. is ... nded to ~ead: 

"53-21-116. Riqht to be present at hearing or trial -

appointment of counsel. The person alleged to be mentally 

ill or seriously mentally ill has the right to be present at 

any hearing or trial. If he has no attorney, the judge shall 

appoint one to represent him at either the hearing or the 

trial, or both, who shall be compensated from the public 

funds of the county where the respondent resides.• 

Section s. Section 53-21-120, MCA, is amended to read; 

"53-21-120. Detention to be in least restrictive 

environment -- preference for mental health facilitY 

court relief -- prehearing detention of mentally ill person 

prohibited. (1) A person detained pursuant to this part 

shall be detained in the least ~estrictive environment 

required to protect the life and physical safety of the 

pe~son detained or members of the public; in this respect, 

prevention of significant injury to property may be 

considered. 

(2) Whenever possible, a person detained pursuant to 

this part shall be detained in a mental health facility and 

in the county of residence. If the person detained demands 

a jury trial and trial cannot be held within 7 days, the 

individual may be sent to the state hospital until time of 

trial if arrangements can be made to return him to trial. 

Such trial must be held within 30 days. The county of 
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residence shall pay the coat of travel and professional 

services associated with the trial. No person may be 

detained in any hospital or other medical facility which is 

not a mental health facility unless such hospital or 

facility has agreed in writing to admit the person. 

(3) A person may be detained in a jail or other 

correctional facility only if no mental health facility is 

available or if the available mental health facilities are 

inadequate to protect the person detained and the public. As 

soon as a mental health facility becomes available or the 

situation has changed sufficiently that an availa~le mental 

health facility is adequate for the protection of the person 

detained and the public, then the detained person shall be 

transferred from the jail or correctional facility to the 

mental health facility. 

(4) A person detained prior to involuntary commitment 

may apply to the court for immediate relief with respect to 

the need for detention or the adequacy of the facility being 

utilized to detain. 

(51 No detention may be ordered under this part for a 

person concerning whom a petition has been filed under 

53-21-121{1)(b). 

(~) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A 

MENTAL HEALTH FACILITY OR DETAINED FOR EVALUATION AND 

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT, 
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MENTALLY RETARDED, SENILE, OR SUFFERING !!Q! A MENTAL 

DISORDER UNLESS THE CONDITION CAUSES BlM TO BE SERIOUSLY 

MENTALLY ILL WITHIN THE MEANING OF THIS PART." 

Section 6. Section 53-21-121, MCA, is amended to read: 

"53-21-121. Petition for commitment -- contents of 

notice of. (1) The county attorney, upon the written request 

of any person having direct knowledge of the facts, may file 

a petition with the courtL 

1!1 alleging that there is a person within the county 

who is seriously mentally ill and requesting that the person 

be committed to a mental health facility for a period of no 

more than 3 months~ 

(b) alleging that there is a person within the county 

who is mentally ill and requesting that the person be 

committed to a mental health facility for a period of no 

more than 30 days. 

(2) The petition shal~ contain: 

(a) the name and address of the person requesting the 

petition and his interest in the case; 

(b) the name of the respondent and, if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 

(c) the purported facts supporting the alleqation of 

mental illness; 

t d) the name and address of every person known or 
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believed to be legally responsible for the care, support, 

and matntehance of the person for whom evaluation is sought; 

(e) the name and address of the person's next of kin 

to the ~xtent known to the county attorney and the person 

requesting the petition; 

(f) the name and address of any person whom the county 

attorney believes might be willing and able to be appointed 

aa friend of respondent; 

(g) the name, address, and telephone number of the 

attorney, if any, who has most recently represented the 

person for whom evaluation is sought; if there is no 

attorney, there shall be a statement as to whether to the 

beat knowledge of the person requesting the petition the 

person for whom evaluation is sought is indlqent and 

therefore unable to afford the·services of an attorney; and 

(h) a statement of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

heading. 

(3) Notice of the petition shall be hand-delivered to 

the r•spondent and to his counsel on or before the initial 

appearance of the respondent before the judge or justice of 

the peace. Notice of the petltioh and the order setting the 

date and time of the hearin9 and the names of the 

tespondeht•s counsel, profe~sional person, and friend of 

respondent •hall be hand-delivered or mailed to the person 
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or persons legally responsible for care, aupport, and 

maintenance of the respondent, the next of kin identified in 

the petition, and any other person identified by the county 

attorney as a possible friend of respondent other than the 

one named as the friend of respondent. The notice may 

provide, other than as to the respondent and his counsel, 

that no further notice will be given unless written request 

is filed with the clerk of court." 

Section 7. Section 53-21-122, MCA, is amended to read; 

"53-21-122. Petition for commitment -- filing of -

initial hearing on. (1) The petition shall be filed with the 

clerk of court who shall immediately notify the judge. 

(2) 1!1 If a judge is available, he shall consider the 

petition, and if he finds no probable cause, it shall be 

dismissed. 

(b) (i) If the judge finds probable cause, counsel 

shall be immediately appointed for the respondent, and the 

respondent shall be brought forthwith before the court with 

his counsel. The respondent shall be advised of his 

constitutional rights, his rights under this part, and the 

substantive effect of the petition. The respondent may at 

this appearance object to the finding of probable cause for 

filing ths petition. 

1i!l The jUdge shall~ 

1!1 appoint a professional perso~L end 
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(B) appoint a friend of respondentL and 

1£1 set a date and time for the hearing on the 

petition, which may- not exceed 5 days, including weekends 

and holidays, unless the fifth day falls upon a weekend or 

holiday and unless additional time is requested on behalf of 

the tespondent. 

(iii) The desires of the respondent shall be taken into 

consideration in the appointment of the friend of respondent 

and in the confirmation of the appointment of the attorney. 

(3) If a judge is not available in the county, the 

clerk shall notify a resident judge by telephone and read 

the petition to him. If the judge finds no probable cause, 

the petition. shall be dismissed. If the judge finds probable 

cause, he shall cause the clerk to issue an order appointing 

counsel and a professional person and setting a date and 

time for the hearing on the petition, which may not exceed 5 

days, including weekends and holidays, unless the fifth day 

falls upon a weekend or holiday and unless additional time 

is requested on behalf of the respondent. The order shall 

also direct that the respondent be brought forthwith before 

a jus~ice of the peace with his counsel to be advised of his 

constitutional rights, his rights under this part, and the 

conten~s of the clerk 1 S order, as well as to furnish him 

with a copy. The justice of the peace shall ascertain the 

desires of the respondent with respect to the appointment of 
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his counsel, and this shall be immediately co.aunicated to 

the resident judqe. The resident judqe .ay appoint other 

counsel, may confer with respondent's counsel and the county 

attorney in order to appoint a friend of respondent, and may 

do all things necessary through the clerk of court by 

telephone as if the residant judge were personally present." 

Section e. Section 53-21-123, MCA, is amended to read: 

"Sl-21-123. Examination of respondent following 

initial hearing -- recommendation of professional person. 

(1) Following the initial hearing, whether before a judge or 

justice of the peace, the respondent shall be examined by 

the professional person without unreasonable delay. The 

examination may not exceed a period of 4 hours. The 

professional person shall immediately notify the county 

attorney of his findings in person or by phone and shall 

make a written report of his examination to the court, with 

copies to the respondent's attorney and the county attorney. 

(2) The followin9 action shall be taken based on the 

professional person•s findings: 

(a) If he recommends dismissal, he shall additionally 

notify counsel and the respondent, if he has been detained, 

shall be released and the petition dismissed. However, the 

county attorney may, upon good cause shown, request the 

court to order an additional, but no more than one, 

examination by a different professional person for a period 
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of no more than 4 hou[a~ 

(b) Jf he finds that commitment proceedings should 

continue, the hearing shall be held as scheduled. 

(3) The court may not order further evaluation pending 

the hearing unless sound medical reasons require additional 

time for a complete evaluation. Such reasons shall be set 

forth in the order, along with the amount of additional time 

needed." 

Section 9. Section 53-21-126, MCA, is amended to read: 

"53-21-126. Trial or hearing on petition. (1) The 

respondent shall be present unless his presence has been 

waived as provided in 53-21-119(2), and he shall be 

represented by counsel at all stages of the trial. The trial 

shall be limited to the determination of whether or not the 

respondent is mentally ill or seriously mentally ill within 

the meaning set forth in this part. 

(2) The standard of proof in any hearing held Pursuant 

to this section is proof beyond a reasonable doubt with 

respect to any physical facts or evidence and clear and 

convincing evidence as to all other matters, except that 

mental disorders shall be evidenced to a reasonable medical 

certainty. Imminent threat of self-inflicted injury or 

injury to others shall be evidenced by overt acts, 

sufficiently recent in time as to be material and relevant 

as to the respondent's present condition. 
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(3) The professional person appo1ated by the court 

shall be present for the trial and subject to 

cross-examination. The trial shall be governed by the 

Montana Rules of Civil Procedure except that, if tried by a 

jury, at least two-thirds of the jurors must concur on a 

findin9 that the respondent is seriously mentally ill. The 

written report of the professional person that indicates the 

professional person's diagnosis may be attached to the 

petition, but any matter otherwise inadmissible, such as 

hearsay matter, is not admissible merely because it is 

contained in the report. The court may order the trial 

closed to the public for the protection of the respondent. 

(4) The professional person may testify as to the 

ultimate issue of whether the respondent is mentally ill or 

seriously mentally ill. ~his--testiaeny--is-ins~ffieient 

~n~eaa-eeeeapanted-by-ewtdenee-f~om-the-prefeaaienar--persen 

er-eehers-thsh 

tat--the---respenden~---is---s~££e~ing--frem--s--mental 

diaorder~-ead 

tbt--the-•eatai-diserder-has-res~iteG-in-seif-tnflieted 

tn;~ry-or-tniary-to-othera-er-the-iaainent-threat-thereef-or 

hss-deprived-the-persen-sfflieted-ef-t:he-sbility-te--preteet 

hta--*ife-er-hea!thT Testimony from a professional person or 

others must be received on each element of the definition of 

mentally ill or seriously mentally ill as those terms are 
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defined in 53-21-102. 

(5) The court, upon the ahowin9 of 900d cause and when 

it is in the best interests of the respondent, may order a 

change of venue." 

Section 10. Section 53-21-127, MCA, is amended to 

read: 

"53-21-127. Posttrial disposition. (l) If, upon trial, 

it is determined that the respondent is not mentally ill or 

seriously mentally ill within the meaning of this part, he 

shall be dischar9ed and the petition dismissed. 

(2) (a) If it is determined in a proceeding under 

53-2l-l2l(l)(a) that the respondent is seriously mentally 

ill within the meaning of this part, the court shall hold a 

posttrial disposition hearing. The disposition hearing shall 

be held within 5 days (includin9 Saturdays, Sundays, and 

holidays unless the fifth day falls on a Saturday, Sunday, 

or holiday), during which time the court may order further 

evaluation and treatment of the respondent. At the 

conclusion of the disposition hearing, the court shall: 

(i) commit the respondent to a facility for a period 

of not more than 3 monthsr 

(ii) order the respondent to be placed in the care and 

custody of his relative or guardian or 

appropriate place other than an institution; 

(iii) order outpatient therapy; or 
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(iv) make some other appropriate or~ for treatment. 

(b) No treatment ordered pursuant to thia subsection 

may affect the respondent's custody for a period of more 

than 3 months. 

(c) In determinin9 which of the above alternatives to 

order, the court shall choose the least restrictive 

alternatives necessary to protect the respondent and the 

public and to permit effective treatment. The court shall 

consider and shall describe in its order what alternatives 

for treataent of the respondent are available, what 

alternatives were investigated, and why the investigated 

alternatives were not deemed suitable. The court shall enter 

into the record a detailed statement of the facts upon which 

it found the respondent to be seriously mentally ill. 

(3) If it is determined in a proceeding under 

53-21 12l(l)(b) that the respondent is mentally ill within 

the meaning of this part, the court shall order that he 

receive treatment for a period of no more than 30 days. The 

court shall choose the least restrictive course of treatment 

reasonably available to the respondent. The court must make 

a separate finding, setting forth the reason therefor if the 

order includes a requirement of inpatient treatment or 

involuntary medication. The court may not order inpatient 

treatment in the Montana state hospital at Warm Springs 

under this subsection (3,. The respondent may not be 
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required to pay for court-ordered treatment unless he is 

financially able. 

!41 Before ordering any treatment for a respondent 

found to be mentally ill under subsection (l), the court 

shall make findings of fact that treatment appcgpriate to 

the needs of the respondent is available. The court shall 

also indicate on the order the name of the facility that is 

to be responsible for the management and supervision of the 

respondent's treatment. No person may use physical force to 

administer medication. A court may use any legal means to 

enforce an order to take medication, including immediate 

detention not to exceed 72 hours, uritil the mentally ill 

peraon can be returned to the couit." 

Section 11. Section 53-21-128, MCA, is amended to 

ti!ad: 

"53-21-128. Petition for extension of commitment 

period. (1) To extend the 3-month period of detention 

provided for in 53-21-127(2), the procedure set forth in 

this subsection (1) must be followed; 

(a) Not less than 2 calendar weeks prior to the end of 

the l-aonth pei:iod of---ae~eneion---proYided---for---in 

53-it-!i~tit, the professional person in charge of the 

patient ·at the place of detention may petition the court for 

eXtension of thE detention period~ The petition shall be 
&cco.pani~d by a written report and evaluation of the 
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patient's mental and physical condition. ~ report shall 

describe' any tests and evaluation device& which have been 

employed in evaluatin9 the patient, the course of treatment 

which has been undertaken for the patient, and the future 

course of treatment anticipated by the professional pers.on. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

patient, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, and the 

patient's counsel. If any perSon so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not .are than 10 days from the, 

receipt of the request and notify the same people, including 

the professional person in charge of the patient. If a 

heaririq is not requested, the court shall enter an order of 

commitment for a period not to exceed 6 months. 

(c) PrOcedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure on the petition for the original 3-month 

ca.altment except the patient is not entitled to trial by 

jury. The hearing shall be held in the district court 

having jUrisdiction over the facility in which the patient 

is detained unless otherwise ordered by the court. Court 

costs and witness fees, if any, shall be paid by the county 
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commitment 

(d) If upon the hearing the court finds the patient 

not seriously mentally ill within the meaning of this 

he shall be discharged and the petition dismissed. 

court finds that the patient continues to suffer 

part, 

If the 

from 

serious mental illness, the court shall order commitment, 

custody in relatives, outpatient therapy, or other order as 

set forth in 53-21-127(2) except that no order may affect 

his custody for more than 6 months. In its order, the court 

shall describe what alternatives for treatment of the 

patient are available, what alternatives were investigated, 

and why the investi9ated alternatives were not deemed 

suitable. The court shall not order continuation of an 

alternative which does not include a comprehensive, 

individualized plan of treatment for the patient~ A court 

order for the continuation of an alternative shall include a 

specific finding that a comprehensive, 

of treatment exists. 

individualized plan 

(2) To extend the period of treatment provided for in 

53-21-127(3), the procedure set forth in this subsection (2) 

must be' followed: 

(a) Not less than 7 days prior to the end of the 

30-day period of treatment ordered under 53-21-127(3), the 

professional person in charge of the respondent's care may 
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petition the court for extension of tb! tr!ft!ent period. 

The petition •us't be accompanied by a written report and 

evaluation of the respondent's mental and physical 

condition. The report shall describe any tests and 

evaluation devices which have been employed in evaluating 

the respondent, the course of treatment which has been 

undertaken for the respondent, and the future course of 

treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

respondent, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, if any, and the 

respondent's counsel. If any person so notified requests a 

hear~ing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 5 days from the 

receipt of the request and notify the same people, including 

the professional person in charge of the respondent. If a 

hearing is not requested, the court shall enter an order of 

treatment for a period not to exceed 30 days. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure on the petition under 53-21-12l(l)(b) for 

the original treatment except that the respondent is not 

entitled to trial by jury~ The hearing shall be held in the 
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district court for the county in which the treatment is 

being supervised unless otherwise ordered by the court. 

Cou~t costs and witness fees, if any, shall be paid by the 

county that paid the same costs in the initial proceedings. 

!d! If upon the hearing the court finds the respondent 

not mental!¥ ill within the meaning of this part, the 

petition shall be dis•issed. If the court finds that the 

respondent continues to be mentally ill, the court shall 

order treatment for the respondent for a period not to 

exceed 30 days. In its order, the court shall describe what 

alternatives for treatment of the respondent are available, 

what alternatives were investigated, a_~9: why_ the 

investigated alternatives were not considered suitable. The 

court may not order continuation of an alternative which 

does not include a comprehensive, individualized plan of 

treatment for the respondent. A court order for the 

continuation of an alternative 9hall include a specific 

fin4ing that a co•prehensive, in4ividualized plan of 

treatment exists. 

titi!l Further extensions of the period of detention 

provided for in 53-21-127121 may be obtained under the same 

proced~re described in su~section (l) of this sectiop except 

that t~e ~ti~nt•s custod¥ ma¥ not be affected fQr more than 

l yea~ wit~out a r~newal of the commitment ~nder the 

procedures set forth in subsection (1) of this section, 
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including a statement of the findings ce;uired by subsection 

I 1 l . 

(4) The period of ~!eatment provided for in 

53-21-127(3) may be extended only once under this section." 

NEW SECTION. Section 12. Establishment of treatment 

plan for mentally ill person. (1) A person ordered to 

receive treat•ent under 53-21-127(3) llUSt have an 

individualized treatment plan. 

(2) The treatment plan ID.USt be developed by 

appropriate profess'tonal persons and must be implemented no 

later than 5 days ~fter the treatment order has been made. 

C3) The tre~teent plan must contain: 

(a) a statement of the nature of the specific problems 

and specific needs of the patient; 

(~) a st~tement of the least restrictive treatment 

conditions neCessary to achieve ~he purposes of commitment; 

(c) a d~$Ctiption of inter•ediate and long-range 

treatment g041,, with a projecte~ timetable for their 

~ttainment; 

(d) a statement and rationale for the plan of 

treatment for achleving these intermediate and long-range 

goals; and 

(e) criteria for rel~ase to ~ess 1estr~ctive treatment 

conditions and criteria for dis~harge. 

(4) The treatment plan may incl~de prescription by a 
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physician of reasonable and appropriate medication that is 

consistent with accepted medical standards. 

NEW SECTION. Section 13. Compliance with treatment 

plan. If the respondent fails to comply or clearly refuses 

to comply with all or part of the treatment plan, the 

professional person appointed under 53-21-122 shall make all 

reasonable efforts to solicit the respondent's compliance. 

Such effort must be documented and reported to the court 

with a recommendation to the court as to whether the 

respondent should: 

(1) have his case dismissed; or 

(2) be given a supplemental hearing. 

NEW SECTION. Section 14. Supplemental hearing. (1) If 

the respondent requests a hearing to prove he has complied 

with the treatment plan as provided in [section 13), the 

hearing must be scheduled within 5 days. The ~espondent, his 

attorney, the friend of respondent, and the designated 

professional person must be notified at least 48 hours in 

advance. 

(2) At the hearing, the court must determine whether 

the re~ondent has failed to comply with the treatment plan 

established pursuant to (section 12}. 

i3) (a) If the court determines thdt the respondent 

has fgiled or refused to comply with the treatment plan, it 

25 may order the respondent to comply with the treatment plan 
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for the remainder of the 30-day period. 

(b) If the respondent no longer meets the definition 

of mentally ill, the court shall discharge the respondent 

from the order and dismiss the casea 

NEW SECTION. Section 15. Codification instruction. 

Sections 12 through 14 are intended to be codified as an 

integral part of Title 53, chapter 21, part 1, and the 

provisions of Title 53, chapter 21, part 1, apply to 

sections 12 through 14. 

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE 

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE 

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE 

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND 

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY 

THIS ACT, AND SHALL INCLUDE IN THE REPORT ANY 

RECOMMENDATIONS IT MAY HAVE. 

NEW SECTION. SECTION 17. EXTENSION OF AUTHORITI'._ ANY 

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE 

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE 

SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE 

PROVISIONS OF THIS ACT. 

NEW SECTION. SECTION 18. TERMINATION. THIS ACT 

TERMINATES JULY 1, 1989. 

-End-
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BOUSE BILL NO. 316 

INTRODUCED BY ADDY, HAGER, KEENAN, PISTORIA, 

MAZUREK, STRATFORD, HANSEN, LORY, BULGER 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY 

OF PERSONS WHO ARE MENTALLY ILLt AN9 AMENDING SECTIONS 

53-21-102, 

53-21-121 

53-21-106, 53-21-115, 53-21-116, 53-21-120, 

THROUGH 53-21-123, AND 53-21-126 THROUGH 

53-21-128, MCA; PROVIDING FOR A REPORT TO THE LEGISLATURE; 

AND INCLUDING A SUNSET PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1~ Section 53-21-102, MCA, is amended to read: 

"53-21-102. Definitions. As used in this part, the 

following definitions apply: 

(l) "Board" or 11mental disabilities board of visitors" 

means the mental disabilities board of visitors created by 

2-15-211. 

(2) "Court" means any district court of the state of 

Montana. 

{3) "Department.. means the department of institutions 

provided for in Title 2, chapter 15, part 23. 

(4) 1'Emergency situation" means a situation in which 

any person is in imminent danger of death or serious bodily 

~n> 1ogiU>ti .. Council 
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harm from the activity of a person who appears to be 

seriously mentally ill. 

(5) "Friend of respondent" means any person willing 

and able to assist a mentally ill person, a person alleged 

to be mentally ill, a seriously mentally ill person, or a 

person alleged to be seriously mentally ill in dealing with 

legal proceedings, including consultation with legal counsel 

and others. The friend of respondent may be the next of kin, 

the person•s conservator or legal guardian, if any, a 

representative of a charitable or religious organization, or 

any other person appointed by the court to perform the 

functions of a friend·of respondent set out in this part. 

Only one person may at any one time be the friend of 

respondent within the meaning of this part. In appointing a 

friend of respondent, the court shall consider the 

preference of the respondent. The court may at any time, for 

good cause shown, change its designation of the friend of 

respondent. 

t5t1§1 "Mental disorder" means any organic, mental, or 

emotional impairment which has substantial adverse effects 

on an individual'~ cognitive or volitional functions. 

t6till. 11 Mental health facility" or "facility 11 means a 

public hospital or a licensed private hospital which is 

equipped and staffed to provide treatment for persons with 

mental disorders or a community mental health center or any 

-2-
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mental health clinic or treatment center approved by the 

department. No correctional institution or facility or jail 

is a mental health facility within the meaning of this part4 

(8) "Mentally ill" means suffering from a mental 

disorder which has not resulted in self-inflicted injury or 

injury to others or the imminent threat thereof but which: 

(a) has resulted in behavior that creates serious 

difficulty in protecting the person's life or health even 

with the available assistance of family, friends, or others; 

(b) is treatable, with a reasonable prospect of 

success and consistent with the least restrictive course of 

treatment as provided in 53-21-127(3), at or through the 

facility to which the person is to be committed; 

(c) has deprived the person of the capacity to make an 

informed decision concerning treatment; 

(d) has resulted in the person•s refusing or being 

unable to consent to voluntary admission for treatment; and 

(e) poses a significant risk of the person•s becoming 

seriously mentally ill, within the meaning of this section, 

or will, if untreated, predictably result in further serious 

deterioration in the mental condition of the person. 

Predictability may be established by the patient's medical 

history. 

t~till 11 Next of kin" shall include but need not be 

limited to the spouse, parents, adult children, and adult 
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brothers and sisters of a person. 

t8ti!Ql ••patient" means a person committed by the court 

for treatment for any period of time or who is voluntarily 

admitted for treatment for any period of time. 

t9t1.!.!l "Peace officer•• means any sheriff, 

sheriff, marshal, policeman, or other peace officer. 

t%9t1.!11 11 Professional person" means: 

(a) a medical doctor; or 

deputy 

(b) a person who has been certified, as provided for 

in 53-21-106, by the department. 

tHtl!ll "Reasonable medical certainty•• means 

reasonable certainty as judged by the standards of a 

professional person. 

ttzti!.!l_ "Respondent• means a person alleged in a 

petition filed pursuant to this part to be mentally ill or 

seriously mentally ill. 

t%3t-uP~iend-of-~es~oftden~u-ae8ns--any--~e~son--wiiiing 

and-8b~e-~o-ass~st-a-se~io~sly-men~ally-ill-pe~son-or-person 

alleged--to--be-serio~sly-men~al%y-ill-in-dealinq-with-leg8l 

~roeeedings7-inelHding-consttltation-with-legal--eoHnsel--and 

others~-~he-Eriend-of-respondent-may-be-the-next-of-kin7-the 

personLs----eonse~•ator---er---%e~al---9~ardianr---i£---any, 

re~~esentatives-of-a-charitable-or--~eligioHs--e~gani~ation, 

or--any--other--person-appointed-by-the-eottrt-to-perform-the 

fttnctions-o£-a-f~iend-of-respondent-set-oHt--in--this--part~ 
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enly--one--person--may--et--any--one--time--be-ehe-friend-o£ 

re~pondent-w±th±n-~he-meaning-o£-th±~-~arte-in-eppointinq--a 

£rien~---of---respondenty---tfte--court--~ha~l--eonsider--the 

pre£erenee-of-the-respondentT-~he-eo~rt-mey-at-any-ti~e,-for 

gooft-eattse-shownT-ehange-i~s-designation-oi--the--£riend--ef 

respol"':dent:':" 

Utt 1!ll "Ser ious1y 

a mental disoider which 

mentally ill" means suffering from 

has resulted in self-inflicted 

injury or injury to others or the imminent threat thereof or 

which has deprived the person afflicted of the ability to 

protect his life or health. For this purpose, injury means 

physical injury. No-person-may-be-i~voluntar±%y-eomm~tted-to 

a--mental--hea%~h--!ac%iity--or--detatfted-£or-evaluetion-and 

treatmeftt-beeanse-he-is-an--epileptie;--mefttally--deficiertt; 

mentaiiy--retarded,--se~i%e;--or--stl££erin~--from--a--mentai 

di~order-tlniess-the-eondition-eetlse~--him--to--be--ser±otl~~y 

mente%ly--i~~-vith±n-the-meafting-of-this-part• NO PERSON MAY 

BE INVOLUNTARILY COMMITTED TO A MENTAL HEALTH FACILITY OR 

DETAINED FOR EVALUATION AND TREATMENT BECAUSE HE IS AN 

EPILEPTIC OR IS MENTALLY DEFICIENT, MENTALLY RETARDED, 

SENILE, OR SUFFERING FROM A MENTAL DISORDER UNLESS THE 

CONDITION CAUSES HIM TO BE SERIOUSLY MENTALLY ILL WITHIN THE 

MEANING OF THIS PART. 

ti5t~ nstate hospital" means the Montana state 

hospital." 
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Section 2. Section 53-21-106, MCA, is amended to read: 

"53-21-106. Certification of professional persons. (1) 

The department shall certify professional persons as defined 

in 53-21-102t%9ttbt(12)(b) for the purpose of this part. 

(2) The department, with reference to recognized 

national standards in the field of mental health, shall 

adopt standards and rules governing the certification of 

professional persons as-defined-in-53-~l-lBitlSttbt. 

(3) The rules for certification must address but are 

not limited to; 

(a) the type of education that an individual has 

received, including degrees; 

(b) the type of experience or training received by the 

individual; 

(c) continuing education, training, instruction, and 

work experience necessary to maintain certificationi 

(d) an examination instrument to be used to determine 

an individual's proficiency and understanding of mental 

health laws, diagnosis, and treatment procedures; 

(e) the procedure for categorical certification 

qualifying the level of professional authority and 

responsibility of an individual; and 

(f) specific procedu£es for certification, 

recertification, and revocation of certification.u 

Section 3. Section 53-21-115, MCA, is amended to read: 

-6- HB 316 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0316/03 

11 53-21-115. Procedural rights. In addition to any 

other rights which may be guaranteed by the constitution of 

the United States and of this state, by the laws of this 

state, or by this part, any person who is involuntarily 

detained or against whom a petition is filed pursuant to 

this part has the following rights: 

(1) the right to notice reasonably in advance of any 

hearing or other court proceeding concerning him; 

(2) the right to know, in advance of any hearing, the 

names and addresses of any witnesses who will testify in 

support of the petition; 

titill the right in any hearing to be present, to 

offer evidence, and to present witnesses in any proceeding 

concerning him; 

t3till the right in any hearing to cross-examine 

witnesses; 

t4t~ the right to be represented by counsel; 

t5tl£1 the right to remain silent; 

t6t1ll the right in any hearing to 

against according to the rules of evidence 

civil matters generally; 

be proceeded 

applicable to 

t~ti!l the right to view and copy all petitions on 

file with the court concerning him; 

t87~ the right to be examined by a professional 

person of his choice when such professional person is 
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willing and reasonably available; 

t9tl!Ql the right to be dressed in his own clothes at 

any hearing held pursuant to this part; and 

tr9ti!!l the right to refuse any but lifesaving 

medication for up to 24 hours prior to any hearing held 

pursuant to this part. 11 

Section 4. Section 53-21-116, MCA, is amended to read: 

"53-21-116. Right to be present at hearing or trial -

appointment of counsel. The person alleged to be mentally 

ill or seriously mentally ill has the right to be present at 

any hearing or trial. If he has no attorney, the judge shall 

appoint one to represent him at either the hearing or the 

trial, or both, who shall be compensated from the public 

funds of the county where the respondent resides." 

Section 5. 

11 53-21-120. 

Section 53-21-120, MCA, is amended to read: 

Detention to be in least restrictive 

environment 

court relief 

prohibited. 

preference for mental health facility -

prehearing detention of mentally ill person 

(1) A person detained pursuant to this part 

shall be detained in the least restrictive environment 

required to protect the life and physical safety of the 

person detained or members of the public; in this respect, 

prevention of significant injury to property may be 

considered. 

(2) Whenever possible, a person detained pursuant to 
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this part shall be detained in a mental health facility and 

in the county of residence. If the person detained demands 

a jury trial and trial cannot be held within 1 days, the 

individual may be sent to the state hospital until time of 

trial if arrangements can be made to return him to trial. 

Such trial must be held within 30 days. The county of 

residence shall pay the cost of travel and professional 

services associated with the trial. No person may be 

detained in any hospital or other medical facility which is 

not a mental health facility unless such hospital or 

facility has agreed in writing to admit the person. 

(3) A person may be detained in a jail or other 

correctional facility only if no mental health facility is 

available or if the available mental health facilities are 

inadequate to protect the person detained and the public. As 

soon as a mental health facility becomes available or the 

situation has changed sufficiently that an available mental 

health facility is adequate for the protection of the person 

detained and the public, then the detained person shall be 

·transferred from the jail or correctional facility to the 

mental health facility. 

(4) A person detained prior to involuntary commitment 

may apply to the court for immediate relief with respect to 

the need for detention or the adequacy of the facility being 

utilized to detain. 
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(5) No detention may be ordered under this part for a 

person concerning whom a petition has been filed under 

53-21-121(1)(b). 

(6) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A 

MENTAL HEALTH FACILITY OR DETAINEU FOR EVALUATION AND 

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT, 

MENTALLY RETARDED, SENILE, OR SUFFERING FROM A MENTAL 

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOUSLY 

MENTALLY ILL WITHIN THE MEANING OF THIS PART." 

Section 6. Section 53-21-121, MCA, is amended to read: 

11 53-21-121. Petition for commitment -- contents of -

notice of. (1) The county attorney, upon the written request 

of any person having direct knowledge of the facts, may file 

a petition with the court~ 

~ alleging that there is a person within the county 

who is seriously mentally ill and requesting that the person 

be committed to a mental health facility for a period of no 

more than 3 monthsi-£! 

(b) alleging that there is a person within the county 

who is mentally ill and requesting that the person be 

committed to a mental health facility for a period of no 

more than 30 days. 

(2) The petition shall contain: 

(a) the name and address of the person requesting the 

petition and his interest in the case; 
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(b) the name of the respondent and, if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 

(c) the purported facts supporting the allegation of 

mental illness; 

(d) the name and address of every person known or 

the care, support, believed to be legally responsible for 

and maintenance of the person for whom evaluation is sought; 

(e) the name and address of the person's next of kin 

to the extent known to the county attorney and the person 

requesting the petition; 

(f) the name and address of any person whom the county 

attorney believes might be willing and able to be appointed 

as friend of respondent; 

(g) 

attorney, 

person for 

the name, address, and telephone number of the 

if any, who has most recently represented the 

whom evaluation is sought; if the~e is no 

attorney, there shall be a statement as to whether to the 

best knowledge of the person requesting the petition the 

person for whom evaluation is sought is indigent and 

therefore unable to afford the services of an attorney; and 

(h) a statement of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

heading. 

(3) Notice of the petition shall be hand-delivered to 
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the respondent and to his counsel on or before the initial 

appearance of the respondent before the judge or justice of 

the peace. Notice of the petition and the order setting the 

date and time of the hearing and the names of the 

respondent•s counsel, professional person, and friend of 

respondent shall be hand-delivered or mailed to the person 

or persons legally responsible for care, support, and 

maintenance of the respondent, the next of kin identified in 

the petition, and any other person identified by the county 

attorney as a possible friend of respondent other than the 

one named as the friend of respondent. The notice may 

provide, other than as to the respondent and his counsel, 

that no further notice will be given unless written request 

is filed with the clerk of court.u 

Section 7. Section 53-21-122, MCA, is amended to read: 

11 53-21-122. Petition for conunitment -- filing of 

initial hearing on. (1) The petition shall be filed with the 

clerk of court who shall immediately notify the judge. 

(2} 1!1 If a judge is available, he shall consider the 

petition, and if he f~nds no probable cause, it shall be 

dismissed. 

(b) (i) If the judge finds probable cause, counsel 

shall be immediately appointed for the respondent, and the 

respondent shall be brought forthwith before the court with 

his counsel. The respondent shall be advised of his 
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constitutional rights, his rights under this part, and the 

substantive effect of the petition. The respondent may at 

this appearance object to the finding of probable cause for 

filing the petition. 

illl The judge shall~ 

~ appoint a professional personL eftd 

(B) appoint a friend of respondentL and 

t£1 set a date and time for the hearing on the 

petition, which may not exceed 5 days, including weekends 

and holidays, unless the fifth day falls upon a weekend or 

holiday and unless additional time is requested on behalf of 

the respondent. 

(iii) The desires of the respondent shall be taken into 

consideration in the appointment of the friend of respondent 

and in the confirmation of the appointment of the attorney. 

{3) If a judge is not available in the county, the 

clerk shall notify a resident judge by telephone and read 

the petition to him. If the judge finds no probable cause, 

the petition shall be dismissed. If the judge finds probable 

cause, he shall cause the clerk to issue an order appointing 

counsel and a professional person and setting a date and 

time for the hearing on the petition, which may not exceed 5 

days, including weekends and holidays, unless the fifth day 

falls upon a weekend or holiday and unless additional time 

is requested on behalf of the respondent. The order shall 
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also direct that the respondent be brought forthwith before 

a justice of the peace with his counsel to be advised of his 

constitutional rights, his rights under this part, and the 

contents of the clerk's order, as well as to furnish him 

with a copy. The justice of the peace shall ascertain the 

desires of the respondent with respect to the appointment of 

his counsel, and this shall be immediately communicated to 

the resident judge. The resident judge may appoint other 

counsel, may confer with respondent's counsel and the county 

attorney in order to appoint a friend of respondent, and may 

do all things necessary through the clerk of court by 

telephone as if the resident judge were personally present." 

Section 8. Section 53-21-123, MCA, is amended to read: 

"53-21-123. Examination of respondent following 

initial hearing -- recommendation of professional person. 

(1) ~allowing the initial hearing, whether before a judge or 

justice of the peace, the respondent shall be examined by 

the professional person without unreasonable delay. The 

examination may not exceed a period of 4 hours. The 

professional person shall immediately notify the county 

attorney of his findings in person or by phone and shall 

make a written report of his examination to the court, with 

copies to the respondent's attorney and the county attorney. 

(2) The following action shall be taken based on the 

professional person's findings: 
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(a) If he recommends dismissal, he shall additionally 

notify counsel and the respondent, if he has been detained, 

shall be released and the petition dismissed. However, the 

county attorney may, upon good cause shown, request the 

court to order an additional, but no more than one, 

examination by a different professional person for a period 

of no more than 4 hours. 

(b) If h~ finds that commitment proceedings should 

continue, the hearing shall be held as scheduled. 

(3) The court may not order further evaluation pending 

the hearing unless sound medical reasons require additional 

time for a complete evaluation. Such reasons shall be set 

forth in the order, along with the amount of additional time 

needed." 

Section 9. Section 53-21-126, MCA, is amended to read: 

"53-21-126. Trial or hearing on petition. (1) The 

respondent shall be present unless his presence has been 

waived as provided in 53-21-119(2), and he shall be 

represented by counsel at all stages of the trial. The trial 

shall be limited to the determination of whether or not the 

respondent is mentally ill or seriously mentallY ill within 

the meaning set forth in this part. 

t2} The standard of proof in any hearing held pursuant 

to this section is proof beyond a reasonable doubt with 

respect to any physical facts or evidence and clear and 
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convincing evidence as to all other matters, except that 

mental disorders shall be evidenced to a reasonable medical 

certainty. Imminent threat of self-inflicted injury or 

injury to others shall be evidenced by overt acts, 

sufficiently recent in time as to be material and relevant 

as to the respondent's present condition. 

(3) The professional person appointed by the court 

shall be present for the trial and subject to 

cross-examination. The trial shall be governed by the 

Montana Rules of Civil Procedure except that, if tried by a 

jury, at least two-thirds of the jurors must concur on a 

finding that the respondent is seriously mentally ill. The 

written report of the professional person that indicates the 

professional person's diagnosis may be attached to the 

petition, but any matter otherwise inadmissible, such as 

hearsay matter, is not admissible merely because it is 

contained in the report. The court may order the trial 

closed to the public for the protection of the respondent. 

(4) The professional person may testify as to the 

ultimate issue of whether the respondent is mentally ill or 

seriously mentally ill. ~h%s--test%mony--~s--~ne~~~ie~ett~ 

un%ess--aceompan~ed-by-evidenee-!Pem-~he-professional-person 

or-o~hers-~hett:-:-

tat--t:he--respettden~--is--s~ffer·i:ng---£rom- --a---mente:l 

disorder,.-and 
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tbt--the-men~a%-diserder-hee-resnited-in-ee%f-inE%~eeed 

injury-er-injury-to-o~hers-or-the-imminent-threat-thereo£-or 

has--deprived-the-person-af!lieted-e£-the-ability-to-~roteet 

his-li£e-or-health~ Testimony from a professional person or 

others must be received on each element of the definition of 

mentally ill or seriously mentally ill as those terms are 

defined in 53-21-102. 

(5) The court, upon the showing of good cause and when 

it is in the best interests of the respondent, may order a 

change of venue. 11 

Section 10. Section 53-21-127, MCA, is amended to 

read: 

"53-21-127. Posttrial disposition. (1) If, upon trial, 

it is determined that the respondent is not mentally ill or 

seriously mentally ill within the meaning of this part, he 

shall be discharged and the petition dismissed. 

{2) {a) If it is determined in a proceeding under 

53-21-l2l(l)(a) that the respondent is seriously mentally 

ill within the meaning of this part, the court shall hold a 

posttrial disposition hearing. The disposition hearing shall 

be held within 5 days (including Saturdays, Sundays, and 

holidays unless the fifth day falls on a Saturday, Sunday, 

or holiday), during which time the court may order further 

evaluation and treatment of the respondent. At the 

conclusion of the disposition hearing, the court shall: 
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(i) commit the respondent to a facility for a period 

of not more than 3 months; 

(ii) order the respondent to be placed in the care and 

custody of his relative or guardian or some other 

appropriate place other than an institution; 

{iii} order outpatient therapy; or 

(iv) make some other appropriate order for treatment. 

(b) No treatment ordered pursuant to this subsection 

may affect the respondent 1 S custody for a period of more 

than 3 months. 

(c) In 

order, the 

determining which of the above alternatives to 

court shall choose the least restrictive 

alternatives necessary to protect the respondent and the 

public and to permit effective treatment. The court shall 

consider and shall describe in its order what alternatives 

for treatment of the respondent are available, what 

alternatives were investigated, and why the investigated 

alternatives were not deemed suitable. The court shall enter 

into the record a detailed statement of the facts upon which 

it found the respondent to be seriously mentally ill. 

13) If it is determined in a proceeding under 

53-21-12l(l)(b) that the respondent is mentally ill within 

the meaning of this part, the court shall order that he 

receive treatment for a period of no mor~_th~~ 30 days4 The 

court shall choose the least restrictive course of treatment 
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reasonably available to the respondent. The court must make 

a separate finding, setting~~orth the reason therefor if the 

order includes a requirement of inpatient treatment or 

involuntary medication. The court may not order inpatient 

treatment in the Montana state hospital at warm Springs 

under this subsection (3). The respondent may not be 

required to pay for court-ordered treatment unless he is 

financially able. 

(4) Before ordering any treatment for a respondent 

found to be mentally ill under subsection (3), the court 

shall make findings of fact that treatment appropriate to 

the needs of the respondent is available. The court shall 

also indicate on the order the name of the facility that is 

to be responsible for the management and supervision of the 

respondent's treatment. No person may use physical force to 

administer medication. A court may use any legal means to 

enforce an order to take medication, including immediate 

detention not to exceed 72 hours, until the mentally ill 

person can be returned to the court." 

Section 11. Section 53-21-128, MCA, is amended to 

read: 

"53-21-128. Petition for extension of commitment 

period. (1) To extend the 3-month period of detention 

provided for in 53-21-127(2), the procedure set forth in 

this subsection (1) must be followed: 

-19- HB 316 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0316/03 

(a) Not less than 2 calendar weeks prior to the end of 

the J-month period o~---8etefttien---prov±ded---fer--in 

53-iY-liTtit, the professional person in charge of the 

patient at the place of detention may petition the court for 

extension of the detention period. The petition shall be 

accompanied by ~ written report and evaluation of the 

patient's mental and physical condition. The report shall 

describe any tests and evaluation devices which have been 

employed in evaluating the patient, the course of treatment 

which has been undertaken for the patient, and the future 

course of treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

patient, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, and the 

patient's counsel. If any person so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 10 days from the 

receipt of the request and notify the same people, including 

the professional person in charge of the patient. If a 

hearing is not requested, the court shall enter an order of 

commitment for a period not to exceed 6 months. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 
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as the procedure on the petition for the original 3-month 

commitment except the patient is not entitled to trial by 

jury. The hearing shall be held in the district court 

having jurisdiction over the facility in which the patient 

is detained unless otherwise ordered by the court. Court 

costs and witness fees, if any, shall be paid by the county 

that paid the same costs in the initial commitment 

proceedings. 

(d) If upon the hearing the court finds the patient 

not seriously mentally ill within the meaning of this part, 

he shall be discharged and the petition dismissed. If the 

court finds that the patient continues to suffer from 

serious mental illness, the court shall order commitment, 

custody in relatives, outpatient therapy, or other order as 

set forth in 53-21-127(2) except that no order may affect 

his custody for more than 6 months. In its order, the court 

shall describe what alternatives for treatment of the 

patient are available, what alternatives were investigated, 

and why the investigated alternatives were not deemed 

suitable. The court shall not order continuation of an 

alternative which does not include a comprehensive, 

individualized plan of treatment for the patient. A court 

order for the continuation of an alternative shall include a 

specific finding that a comprehensive, individualized plan 

of treatment exists. 
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(2) To extend the period of treatment provided for in 

53-21-127!3), the procedure set forth in this subsection (2) 

must be followed: 

(a) Not less than 7 days prior to the end of the 

30-day period of treatment ordered under 53-21-127(3), the 

professional person in charge of the respondent•s care may 

petition the court for extension of the treatment period. 

The petition must be accompanied by a written report and 

evaluation of the respondent•s mental and ~~ysical 

condition. The report shall describe any tests and 

evaluation devices which have been employed in evaluating 

the respondent, the course of treatment which has been 

undertaken for the respondent, and the future course of 

treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

respondent, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, if any, and the 

respondent•s counsel. If any person so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 5 days from the 

receipt of the request and notify the same people, including 

the professional person in charge of the respondent. If a 

hearing is not requested, the court shall enter an order of 
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treatment for a period not to exceed 30 d~ 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure on the petition under 53-21-12l(l)(b) for 

the o~iginal treatment except that the respondent is not 

entitled to trial by jury. The hearing shall be held in the 

district court for the county in which the treatment is 

being supervised unless otherwise ordered by the court. 

Court costs and witness fees, if any, shall be paid by the 

county that paid the same costs in the initial proceedings. 

ldl If upon the hearing the court finds. the respondent 

not mentally ill within., the meaning of this. part, the 

petition shall be dismissed. Jf the court finds that the 

respondent continues to be mentally ill, the court shall 

order· treatment for ·the respondent for a period· not to 

exceed 30 days. In its order, the court shall describe what 

alternatives for treatment of the respondent are available, 

what 21lternatives were investig~ed, and· why the 

investigated alternatives were not considered suitable. The 

court may not order continuation of an alternative which 

does not· include a comprehensive, individualized plan of 

treatment for the respondent. A court order for the 

continuation-of an alternative shall· include a spe-cific 

finding th•t a comprehensive, individualized plan of 

treatment exists. 
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t~till Further extensions of the period of detention 

provided for in 53-21-12712) may be obtained under the same 

procedure described in subsection (l) of this section except 

that the patient's custody may not be affected for more than 

1 year without a renewal of the commitment under the 

procedures set forth in subsection (1) of this section, 

including a statement of the findings required by subsection 

( 1). 

(4) The period of treatment provided for in 

53-21-127(3) may be extended only once under this section.'' 

NEW SECTION. Section 12. Establishment of treatment 

plan for mentally ill person. (1) A 

receive trea~ment under 53-21-127(3) 

individualized treatment plan. 

(2) The ·treatment plan must 

person ordered to 

must have an 

be developed by 

appropriate professional persons and must be implemented no 

later than S·days after the treatment order has been made. 

(3) The treatment plan must contain: 

(a) a statement of the nature of the specific problems 

and specific-needs of the patient; 

(b-) a statement of · the least restrictive treatment 

conditions necessary to achieve the purposes of commitment; 

"(C) a description of intermediat~ and long-ran9e 

treatment goals, with a projected t-imetable for their 

attainment; 
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(d) a statement and rationale for the plan of 

treatment for achieving these intermediate and long-range 

goals; and 

(e) criteria for release to less restrictive treatment 

conditions and criteria for discharge. 

(4) The treatment plan may include prescription by a 

physician of reasonable and appropriate medication that is 

consistent with accepted medical standards. 

NEW SECTION. Section 13. Compliance with treatment 

plan. If the respondent fails to comply or clearly refuses 

to comply with all or part of the treatment plan, the 

professional person appointed under 53-21-122 shall make all 

reasonable efforts to solicit the respondent's compliance. 

Such effort must be documented and reported to the court 

with a recommendation to the court as to whether the 

respondent should: 

(1) have his case dismissed; or 

(2) be given a supplemental hearing. 

NEW SECTION. Section 14. Supplemental hearing. (1) If 

the respondent requests a hearing to prove he has complied 

with the treatment plan as provided in (section 13], the 

hearing must be scheduled within 5 days. The respondent, his 

attorney, the friend of respondent, and the designated 

professional person must be notified at least 48 hours in 

advance. 
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(2) At the hearing, the court must determine whether 

the respondent has failed to comply with the treatment plan 

established pursuant to [section 12). 

(3) (a) If the court determines that the respondent 

has failed or refused to comply with the treatment plan, it 

may order the respondent to comply with the treatment plan 

for the remainder of the 30-day period. 

(b) If the respondent no longer meets the definition 

of mentally ill, the court shall discharge the respondent 

from the order and dismiss the case. 

NEW SECTION. Section 15. Codification instruction. 

Sections 12 through 14 are intended to be codified as an 

integral part of Title 53, chapter 21, part 1, and the 

provisions of Title 53, chapter 21, part 1, apply to 

sections 12 through 14. 

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. THE 

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE 

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE 

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND 

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY 

THIS ACT, AND SHALL INCLUDE IN THE REPORT ANY 

RECOMMENDATIONS IT MAY HAVE. 

NEW SECTION. SECTION 17, EXTENSION OF AUTHORITY, ANY 

EXISTING AUTHORITY OF THE DEPARTMENT OF INSTITUTIONS OR THE 

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE 
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l SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE 

2 PROVISIONS OF THIS ACT. 

3 NEW SECTION. SECTION lB. TERMINATION. THIS ACT 

4 TERMINATES JULY l, 1989. 

-End-
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BOUSE SILL NO. 316 

INTRODUCID BY ADDY, HAGER, KEENAN, PISTORIA, 

MAZUREK, STRATFORD, HANSEN, LORY, BULGER 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR 

INVOLUNTARY COMMITMENT AND TREATMENT IN THE LOCAL COMMUNITY 

OP PERSONS IIHO ARE MENTALLY ILL; ANB AMENDING SECTIONS 

53-21-102, 53-21-106, 53-21-115, 53-21-116, 53-21-120, 

53-21-121 THROUGH 53-21-123, AND 53-21-126 THROUGH 

53-21-128, MCAI PROVIDING POR A REPORT TO THE LEGISLATURE; 

AND INCLIIDING A SUNSET PROVISION." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OP MoNTANA: 

Section 1. Section 53-21-102, MCA, is amended to read: 

"SJ-21-102. Definitions. As used in this part, the 

following definitions apply: 

(l) "Board• or ".ental disabilities board of visitors" 

.eans the aental disabilities board of visitors created by 

2-15-211. 

(2) "Court• means any district court of the state of 

llontanA. 

(3) •oepartment" means the department of institutions 

provided for in Title 2, chapter 15, part 23. 

(4) "Emergency situation" means a situation in which 

any person is in imminent danger of death or serious bodily 

~·-c-
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harm fros the activity of a person who appears to be 

seriously aentally ill. 

(S) •Friend of respondent" aeans any person willing 

and able to assist a .entally ill person, a person alleged 

to be aentally ill, a seriously mentally ill person, or a 

person alleged to be seriously mentally ill in dealing with 

legal proceedings, including consultation with legal counsel 

and others. The friend of respondent may be the next of kin, 

the person's conservator or legal guardian, if any, a 

representative of a charitable or religious organization, or 

any other person appointed by the court to perform the 

functions of a friend·of respondent set out in this part. 

Only one person may at any one time be the friend of 

respondent within the meaninq of this part. In appointing a 

friend of respo~dent, the court shall consider the 

preference of the respondent. The court may at any time, for 

good cause shown, change its designation of the friend of 

respondent. 

tSti!l "Mental disorder" means any organic, mental, or 

emotional impairment which has substantial adverse effects 

on an individual's cognitive or volitional functions. 

t6ti!l "Mental health facility" or "facility" means a 

public hospital or a licensed private hospital which is 

equipped and staffed to provide treatment for persons with 

mental disorders or a community mental health center or any 

REFERENCE BILL 
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mental health clinic or treatment center approved by the 

department. No correctional institution or facility or jail 

is a mental health facility within the meaninq of this part. 

(8) •Mentally ill" means suffering from a mental 

disorder which has not resulted in self-inflicted injury or 

injury to others or the imminent threat thereof but which: 

(a) has resulted in behavior that creates serious 

difficulty in protecting_ the person's life or health even 

with the available assistance of family, friends, or others; 

(b) ~s ~~eatable, with a reasonable prospect of 

success and consistent with the least restrictive course of 

treatment as provided in 53-21-127(3), at or through the 

facility to which the person is to be committed; 

(c) has deprived the person of the capacity to make an 

informed decision concerning treatment; 

(d) has resulted in the person's refusing or be~~ 

unable to consent to voluntary admission for treatmen~; and 

(e) poses a significant_ risk of the person's becoming 

seriously mentally ill, within the meaning of this section, 

or will, if untreated, predictably result in further serious 

deterioration in the aental condition of the person. 

Predictability aay be established by the patient's medical 

history. 

t~tl!l "Next of kin" shall include ~ut need not be 

limited to the spouse, parents, adult children, and adult 
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brothers and sisters of a person. 

tBti!Ql "Patient" means a person committed by the court 

for treatment for any period of time or who is voluntarily 

admitted for treatment for any period of time. 

t9tl!!l "Peace officer" means any sheriff, 

sheriff, marshal, policeman, or other peace office~. 

t~9ti!Il "Professional person• means: 

(a) a aedical doctor; o~ 

deputy 

(b) a person who has been ce~tified, as provided for 

in 53-21-106, by the department. 

tllti!il "Reasonable medical certainty• means 

reasonable certainty as judged by the standards of a 

professional person. 

ttitl!!l "Respondent" means a person alleged in a 

petition filed pursuant to this part to be mentally ill or 

seriously mentally ill. 

tt3t-•Pr~end-of-respondent•-•eans--any--person--willin~ 

and-ahle-to-assist-a-serieuely-•entatty-ill-person-er-person 

atleged--to--he-aerie6aly-aentaily-ill-in-deal~n9-witft-le9al 

proeeedin9s 7 -inelud~nt-eeneul~ation-with-legal--eo~nset--and 

o~hers~-9he-frien~-&f-reependent-.. y-&e-the-next-of-kin,-the 

pe~on~s----eonaerwater---or---le4al---9uardian7---if---any, 

re~eaentatives-of-e-eharitable-or--religtoue--ortaniaa~ienT 

or--any--other--person-appeinted-hy-the-eourt-to-perEorM-the 

Eunctions-oE-a-friend-of-reepondent-set-out--in--this--perto 
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9nly--one--pereen--may--at--any--ene--tiee--he-the-friend-of 

respondent-vithin-the-meanin~-of-this-part~-~n-appeintin~--a 

f~iend---ef---respondentT---tfte--eo~~t--sha~~--eonsider--the 

p~e£erenee-of-the-respondent~-~he-eoart-aay-at-any-timeT-~or 

geed-eaase-shownT-ehange-its-desi9nation-of--the--friend--eE 

respendentT 

tl4t~ "Seriously mentally ill" means suffering from 

a mental disoider which has resulted in self-inflicted 

injury or injury to others or the imminent threat thereof or 

which has deprived the person afflicted of the ability to 

protect his life or health. For this purpose, injury means 

physical injury. Ne-person-may-be-invclantsrily-eommitted-te 

a--mental--hee~th--facility--er--~etained-Eor-eval~atioft-and 

treatment-Deea~8e-he-is-an--epile~tic;--mentaTTy--~eficientT 

mentally--reterded7--sen*le,--er--suffer*n~--Erom--a--mental 

~isorder-~ale~~-the-eond~tfon-eaH~e~--hfm--to--8e--seriott~ly 

aentally--~11-vithin-the-meanin~-of-this-partT NO PERSON MAY 

BE INVOLUNTARILY COMMITTED TO A MENTAL HEALTH FACILITY OR 

DETAINED FOR EVALUATION AND TREATMENT BECAUSE HE IS AN 

EPILEPTIC OR IS MENTALLY 

SBHILE, OR SUFFERING FROM 

DEf'ICI_ENT, 

A MENTAL 

MENTALLY RETARD~O, 

DISORDER UNLESS THE 

CONDITION CAUSES HIM TO BE SERIOUSLY MENTALLY ILL NITHIN THE 

MEANING OF THIS PART. 

ti5ti.!.tl "State hospital" means the Montana state 

hospital." 
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Section 2. Section 53-21-106, MCA, is amended to read: 

"53-21-106. Certification of professional persons. (1) 

The department shall certify professional persons as defined 

in 53-21-102tl8ttbt(12)(b) for the purpose of this part. 

(2) The department, with reference to recognized 

national standards in the field of mental health, shall 

adopt standards and rules governinq the certification of 

p[ofessional persons as-de£~fted-~n-S3-il-t8ifl9ttbt. 

(3) The rules for certification must address but are 

not limited to: 

(a) the type of education that an individual has 

received, including degrees; 

(b) the type of experience or training received by the 

individual; 

(c) continuing education, training, instruction, and 

wo[k experience necessary to maintain certification; 

(d) an examination instrument to be used to determine 

an individual's proficiency and unde[standing of mental 

health laws, diagnosis, and treatment procedures; 

(e) the 

qualifying the 

procedure 

level of 

for categorical 

professional 

responsibility of an individual: and 

(f) specific procedures for 

certification 

authority and 

certification, 

recertification, and revocation of certification." 

Section 3. Section 53-21-115, MCA, is amended to read: 
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"53-21-115. Procedural rights. In addition to any 

other rights which may be guaranteed by the constitution of 

the United States and of this state, by the laws of this 

state, or by this part, any person who is involuntarily 

detained or against whom a petition is filed pursuant to 

this part has the following rights: 

(1) the right to notice reasonably in advance of any 

hearing or other court proceeding concerning him; 

(2) the right to know, in advance of any hearing, the 

names and addresses of any witnesses who will testify in 

~rt of the petition: 

t~tl!l the right in any hearing to be present, to 

offer evidence, and to present witnesses in any proceeding 

concerning him: 

t3tl!l the right in any hearing to cross-examine 

witnesses; 

t4t~ the right to be represented by counsel; 

tSti!l the right to remain silent; 

t6t1Zl the right in any hearing to be proceeded 

aqainst according to the rules of evidence applicable to 

civil Batters generally; 

t~ti!l the right to view and copy all petitions on 

file with the court concerning him; 

t8ti!l the right to be examined by a professional 

person of his choice when such professional person is 
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willing and reasonably available; 

t9ti!Ql the right to be dressed in his own clothes at 

any hearing held pursuant to this part; and 

ti9t 1l_!L the right to 

medication for up to 24 hours 

pursuant to this part." 

refuse any but lifesaving 

prior to any hearing held 

Section 4. Section 53-21-116, MCA, is amended to read: 

"53-21-116. Right to be present at hearing or trial -

appointment of counsel. The person alleged to be mentally 

ill or seriously mentally ill has the right to be present at 

any hearing o~ trial. If he has no atto~ney, the judge shall 

appoint one to represent him at either the hearing or the 

trial, or both, who shall be compensated from the public 

funde of the county where the respondent resides." 

Section 5. Section 53-21-120, MCA, is amended to read: 

"53-21-120. Detention to be in least restrictive 

environment 

court relief 

preference for mental health facility -

prehearing detention of mentally ill person 

prohibited. (1) A person detained pursuant to this part 

shall be detained in the least restrictive environment 

required to protect the life and physical safety of the 

person detained or aembers of the public; in this respectr 

prevention of significant injury to property may be 

considered. 

12) Whenever possibler a person detained pursuant to 
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this part shall be detained in a mental health facility and 

in the county of residence. If the person detained demands 

a jury trial and trial cannot be held within 7 days, the 

individual may be sent to the state hospital until time of 

trial if arrangements can be made to return him to trial. 

Such trial must be held within 

residence shall pay the cost 

services associated with the 

30 days. The county of 

of travel and professional 

trial. No person may be 

detained in any hospital or other medical facility which is 

not a mental health facility unless such hospital or 

facility has agreed in writing to admit the person. 

(3) A person may be detained in a jail or other 

correctional facility only if no mental health facility is 

available or if the available mental health facilities are 

inadequate to protect the person detained and the public. As 

soon as a mental health facility becomes available or the 

situation has changed sufficiently that an available mental 

health facility is adequate for the protection of the person 

detained and the public, then the detained person shall be 

transferred from the jail or correctional facility to the 

aental health facility. 

(4) A person detained prior to involuntary commitment 

aay apply to the court for immediate relief with respect to 

the need for detention or the adequacy of the facility being 

utilized to detain. 
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(5) No detention say be ordered under this part for a 

person concerning whoa a petition has been filed under 

53-21-121(1)(b). 

(6) NO PERSON MAY BE INVOLUNTARILY COMMITTED TO A 

MENTAL HEALTH FACILITY OR DETAINED FOR EVALUATION AND 

TREATMENT BECAUSE HE IS AN EPILEPTIC, MENTALLY DEFICIENT, 

MENTALLY RETARDED, SENILE, OR SUFFERING FROM A MENTAL 

DISORDER UNLESS THE CONDITION CAUSES HIM TO BE SERIOUSLY 

MENTALLY ILL WITHIN THE MEANING OF TBIS PART." 

Section 6. section 53-21-121, MCA, is amend@d to read: 

"53-21-121. Petition for comditment -- contents of -

notice of. (l) The cou~ty attorney, upon the written request 

of any person having direct knowledge of the facts, may file 

a petition with the court~ 

~ alleging that there is a person within the county 

who is seriously mentally ill and requesting that the person 

be committed to a mental healtn facility for a period of no 

more than 3 months; or 

(b) alleging that there is a person within the county 

who is mentally ill and requesting that the person be 

committed to~ mental health facility for a period of no 

more than JQ days. 

(2) The petition shall contain: 

(a) the name and address of the person requesting the 

petition and his interest in the case; 
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(b) the name of the respondent and, if known, the 

address, age, sex, marital status, and occupation of the 

respondent; 

(c) the purported facts supporting the allegation of 

mental illness; 

(d) the name and address of every person known or 

believed to be legally responsible for the care, support, 

and maintenance of the person for whom evaluation ·~ sought; 

(e) the name and address of the person's nExt of kin 

to the extent known to the county attorney and the person 

requesting the petition; 

(f) the name and address of any person whom the county 

attorney believes might be willing and able to be appointed 

as friend of respondent; 

19) the name, address, and telephone number of the 

attorney, if any, who has most recently represented the 

person for whom evaluation is sought; if there is no 

attorney, there shall be a stateaent as to whether to the 

best knowledge of the person requesting the petition the 

person for whom evaluation is sought is indigent and 

therefore unable to afford the services of an attorney; and 

(h) a statement of the rights of the respondent which 

shall be in conspicuous print and identified by a suitable 

heading. 

13) Notice of the petition shall be hand-delivered to 
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the respondent and to his counsel on or before the initial 

appearance of the respondent before the judge or justice of 

the peace. Notice of the petition and the order setting the 

date and time of the hearing and the names of the 

respondent's counsel, professional person, and friend of 

respondent shall be hand-delivered or mailed to the person 

or persons legally responsible for care, support, and 

maintenance of the respondent, the next of kin identified in 

the petition, and any other person identified by the county 

attorney as a possible friend of respondent other than the 

one named as the friend of respondent. The notice may 

provide. other than as to the respondent and his counsel, 

that no further notice will be given unless written request 

is filed with the clerk of court.• 

Section 7. Section 53-21-122, MCA, is amended to read: 

•sJ-21-122. Petition for commitment -- filing of 

initial hearing on, (1) The petition shall be filed with the 

clerk of court who shall immediately notify the judge. 

(2) ~ If a judge is available, he shall consider the 

petition, and if he finds no probable cause, it shall be 

dis•issed. 

(b) (i) If the judge finds probable cause, counsel 

shall be immediately appointed for the respondent, and the 

respondent shall be brought forthwith before the court with 

his counsel. The respondent shall be advised of his 
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constitutional rightst his rights under this part, and the 

substantive effect of the petition. The respondent may at 

this appearance object to the finding of probable cause for 

filing the petition. 

ii!1 The judqe shall~ 

~ appoint a professional personl a~d 

(B) appoint a friend of respondentL and 

1£1 set a dat~ and time for the hearing on the 

petition, which may not exceed 5 days, including weekends 

and holidays, unless the fifth day falls upon a weekend or 

holiday and unless additional time is requested on behalf of 

the respondent. 

1!iil The desires of the respondent shall be taken into 

consideration in the appointment of the friend of respondent 

and in the confirmation of the appointment of the attorney. 

(3) If a judge is not available in the county, the 

clerk shall notify a resident judge by telephone and read 

the petition to him. If the judge finds no probable cause, 

the petition shall be dismissed. If the judge finds probable 

cause, he shall cause the clerk to issue an order appointing 

counsel and a professional person and setting a date and 

time for the hearing on the petition, which may not exceed 5 

days, including weekends and holidays, unless the fifth day 

falls upon a weekend or holiday and unless additional time 

is requested on behalf of the respondent. The order shall 
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also direct that the respondent be brought forthwith before 

a justice of the peace with his counsel to be advised of his 

constitutional rights, his rights under this part, and the 

contents of the clerk's order, as well as to furnish him 

with a copy. The justice of the peace shall ascertain the 

desires of the respondent with respect to the appointment of 

his counsel, and this shall be immediately communicated to 

the resident judge. The resident judge may appoint other . 
counsel, may confer with respondent's counsel and the county 

attorney in order to appoint a friend of respondent, and may 

do all things necessary through the clerk of court by 

telephone as if the resident judge were personally present.• 

Section 8. Section 53-21-123, MCA, is amended to read: 

"53-21-123. Examination of respondent following 

initial hearing -- recommendation of professional person. 

(1) Following the initial hearing, whether before a judge or 

justice of the peace, the respondent shall be examined by 

the professional person without unreasonable delay. The 

examination may not exceed a period of 4 hours. The 

professional person shall immediately notify the county 

attorney of his findings in person or by phone and shall 

make a written report of his examination to the court, with 

copies to the respondent's attorney and the county attorney. 

(2) The following action shall be taken based on the 

professional person's findings: 

-14- HB 316 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0316/03 

(a) If he recommends dismissalr he shall additionally 

notify counsel and the respondent, if he has been detained, 

shall be released and the petition dismissed. However, the 

county attorney may, upon good cause shown, request the 

court to order an additional, but no more than one, 

examination by a different professional person for a period 

of no more than 4 hours. 

(b) 

continue, 

If h~ finds that commitment proceedin ...... 

the hearing shall be held as scheduled. 

should 

(3) The court may not order further evaluation pending 

the hearing unless sound medical reasons require additional 

time for a complete evaluation. Such reasons shall be set 

forth in the order, along with the amount of additional time 

needed." 

Section 9. Section 53-21-126, MCA, is amended to read: 

"53-21-126. Trial or hearing on petition. (l) The 

respondent shall be present unless his presence has been 

waived as provided in 53-21-119(2), and he shall be 

represented by counsel at all stages of the trial. The trial 

shall be limited to the deter•ination of whether or not the 

respondent is mentally ill or seriously mentally ill within 

the meaning set forth in this part. 

(2) The standard of proof in any hearing held pursuant 

to this section is proof beyond a reasonable doubt with 

respect to any physical facts or evidence and clear and 

-15- HB 316 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0316/03 

convincing evidence as to all other matters, except that 

mental disorders shall be evidenced to a reasonable medical 

certainty. Imminent threat of self-inflicted injury or 

injury to others shall be evidenced by overt acts, 

sufficiently recent in time as to be material and relevant 

as to the respondent's present condition. 

(3) The professional person appointed by the cou[t 

shall be present for the 

cross-examination. The trial 

trial 

shall be 

and subject 

governed by 

to 

the 

Montana Rules of Civil Procedure except that, if tried by a 

jury, at least two-thirds of the jurors must concur on a 

finding that the respondent is seriously mentally ill. The 

w~itten report of the professional person that indicates the 

professional person's diagnosis may be attached to the 

petition, but any matter otherwise inadmissible, such as 

hearsay matter, is not admissible merely because it is 

contained in the report. The court may order the t[ial 

closed to the public for the p[otectlon of the [espondent. 

(4) The professional person may testify as to the 

ultimate issue of whether the [espondent is mentally ill or 

se[iously mentally ill. ~his--test~meny--is--insaff~eient 

~nleaa--fteeompanied-~y-e¥idenee-from-the-professionaY-person 

or-others-that-:

tat--the--respendent--is--s~fferinq---from---a---mental 

disort!ert-an.d 
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tb~--~he-menta%-~iaerder-hea-res~~ted-in-sell-infi~eted 

~n;~ry-or-iftidry-to-ethers-er-tfte-imminent-threat-thereeE-er 

haa--depri•e4-the-person-affrteted-of-tfte-abil~ty-to-proteet 

ft*e-life-er-heeiehT Testimony from a professional person or 

others must be received on each element of the definition of 

mentally ill or seriously mentally ill as those terms are 

defined in 53-21-102. 

(5) The court, upon the showing of good cause and when 

it is in the best interests of the respondent, may order a 

change of venue." 

Section 10. Section 53-21-127, MCA, is amended to 

read: 

"53-21-127. Posttrial disposition. (l) If, upon trial, 

it is determined that the respondent is not mentally ill or 

seriously mentally ill within the meaning of this part, he 

shall be discharged and the petition dismissed. 

(2) (a) If it is determined in a proceeding under 

53-21-12l{l)(a) that the respondent is seriously mentally 

ill within the meaning of this part, the court shall hold a 

posttrial disposition hearinq. The disposition hearing shall 

be held within 5 days (including Saturdays, Sundays, and 

holidays unless the fifth day falls on a Saturday, sunday, 

or holiday), during which time the court may order further 

evaluation and treatment of the respondent. At the 

conclusion of the disposition hearing, the court shall: 
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(i) commit the respondent to a facility for a period 

of not more than 3 months; 

(ii) order the respondent to be placed in the care and 

custody of his relative or guardian or some other 

appropriate place other than an institution: 

tiii) order outpatient therapy; or 

(iv) make some other appropriate order for treatment. 

(b) No treatment ordered pursuant to this subsection 

aay affect the respondent's custody for a period of more 

than 3 months. 

(c) In determining which of the above alternatives to 

order, the court shall choose the least restrictive 

alternatives necessary to protect the respondent and the 

public and to permit effective treatment. The court shall 

consider and shall describe in its order what alternatives 

for treatment of the respondent are available, what 

alternatives were investigated, and why the investigated 

alternatives were not deemed suitable. The court shall enter 

into the record a detailed statement of the facts upon which 

it found the respondent to be seriously mentally ill. 

(3) If it is determined in a proceeding under 

S3-21-12ltl)(b) that the respondent is mentally ill within 

the meaning of this part, the court shall order that he 

receive treatment for a period of no ~ore than 30 days. The 

court shall choose the least restrictive course of treatment 
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reasonably available to the respondent. The court must make 

a separate finding, setting forth the reason therefor if the 

order includes a requirement of inpatient treatment or 

involuntary medication. The court may not order inpatient 

treatment in the Montana state hospital at Mara Springs 

under this subsection (3). The respondent may not be 

required to pay for court-ordered treatment unless he is 

financially able. 

(4) Before ordering any treatment for a re~opondent 

found to be mentally ill under subsection (3), the court 

shall aake findings of fact tha~ treatment aepropriate to 

the needs of the respondent is available. The court shall 

also indicate on the order the name of the facility that is 

to be responsible for th@ management and supervision of the 

respondent's treatment. No person may use physical force t~ 

adainister medication. A cou[t may ~~~-~~Y legal means to 

enforce an order to take medication, including immediate 

detention not to exceed 72 hours, until the mentally ill 

person can be returned to the court." 

Section 11. Section 53-21-128, MCA, is amended to 

read: 

"53-21-128. Petition for extension of cOIDJU.itment 

period. (1) To extend the 3-month period of detention 

provided for in 53-21-127(2), the procedure set forth in 

this subsection (1) must be followed: 
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(a) Not less than 2 calendar weeks prior to the end of 

the 3-month period eE---dee~"eieft---prev~ded---for--in 

S3-il-l2?tit, the professional person in charge of the 

patient at the place of detention may petition the court for 

extension of the detention period. The petition shall be 

accompanied by ·a written report and evaluation of the 

patient's mental and physical condition. The report shall 

describe any tests and evaluation devices which have been 

employed in evaluating the patient, the course of treatment 

which has been undertaken fo[ the patient, and the future 

course of treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

patient, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, and the 

patient's counsel. If any person so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 10 days from the 

receipt of the request and notify the same people, including 

the professional person in charge of the patient. If a 

hearing is not requested, the court shall enter an order of 

commitment for a period not to exceed 6 months. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 
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as the procedure on the petition for the original 3-month 

commitment except the patient is not entitled to trial by 

jury. The hearing shall be held in the district court 

having jurisdiction over the facility in which the patient 

is detained unless otherwise ordered by the court. Court 

costs and witness fees, if any, shall be paid by the county 

that paid the same costs in the initial commitment 

proceedings. 

(d) If upon the hearing the court finds the patient 

not seriously mentally ill within the meaning of this part, 

he shall be discharged and the petition dismissed. If the 

court finds that the patient continues to suffer from 

serious mental illness, the court shall order commitment, 

custody in relatives, outpatient therapy, or other order as 

set forth in 53-21-127(2) except that no order may affect 

his custody for more than 6 months. In ita order, the court 

shall describe what alternatives for treatment of the 

patient are available, what alternatives were investigated, 

and why the investigated alternatives were not deemed 

suitabl~. The court shall not order continuation of an 

alternative which does not include a comprehensive, 

individualized plan of treatment for the patient. A court 

order for the continuation of an alternative shall include a 

specific finding that a comprehensive, individualized plan 

of treatment exists. 
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(2) To extend the period of treatment provided for in 

53-21-127(3), the procedure set forth in this subsection (2) 

must be followed: 

{a) Not less than 7 days prior to the end of the 

30-day period of treatment ordered under 53-21-12713), the 

professional person in charge of the respondent's care may 

petition the court for extension of the treatment period. 

~etition must be accompanied by a written report and 

evaluation of the respondent's_ men~~~nd physical 

condition. The repQrt shal_l _descr!_b~ tests and 

evaluation devices which have been employed in evaluating 

the respondent, the course of treatment which has been 

undertaken for the respondent, and the future course of 

treatment anticipated by the professional person. 

(b) Upon the filing of the petition, the court shall 

give written notice of the filing of the petition to the 

respondent, his next of kin, if reasonably available, the 

friend of respondent appointed by the court, if any, and the 

respondent's counsel. If any person so notified requests a 

hearing prior to the termination of the previous detention 

authority, the court shall immediately set a time and place 

for a hearing on a date not more than 5 days from the 

receipt of the request and notify the same people, includin~ 

£he professional person }n c~arge of the respond~nt. If a 

hearing is not requested, the court shall enter an order of 
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treatment for a period not to exceed 30 days. 

(c) Procedure on the petition for extension when a 

hearing has been requested shall be the same in all respects 

as the procedure on the petition under 53-2l-12l(l)(bl for 

the original treatment except that the respondent is not 

entitled to trial by jury. The hearing shall be held in the 

district court for the county in which the treatment is 

being supervised unless otherwise ordered by_~P court. 

Court costs and witness fees, if any, shall be paid ~he 

county that paid the same costs in the initial proceedings. 

ld) If upon the hearing the court finds the respondent 

not •entally ill within the meaning of this part, the 

petition shall be dismissed~ If the court finds that the 

respondent continues to be mentally ill, the court shall 

order treatment for the respondent for a period not-~ 

exceed 30 days. In its order, the court shall describe whdt 

alternatives for treatment of the respondent are available, 

what alternatives were investig_atE!!d,.__ a_!ld why the 

investigated alternatives were not considered suitable. The 

cou~t .ay not order continuation of an alternative which 

dae8 DOt include a comprehensive,. individualized plan of 

treat~~ent for the respondent. A court order for the 

continuation of an alternative shall include a specific 

finding that a comprehensive, individualized plan of 

treat.ent exists. 
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titlll Further extensions of the period of detention 

provided for in 53-21-127(2) may be obtained under the same 

procedure described in subsection (1) of this section except 

that the patient's custody may not be affected for more than 

1 year without a renewal of the commitment under the 

procedures set forth in subsection (1) of this section. 

including a statement of the findinqs required by subsection 

( 1). 

(4} The period of treatment provided fo< in 

53-21-127(3} may be extended only once under this section.• 

NEW SECTION. Section 12. Establishment of treatment 

plan for mentally ill person. (1) A 

receive treatment under 53-21-127(3) 

individualized treatment plan. 

(2) The treatment plan must 

person ordered to 

must have an 

be developed by 

appropriate professional persons and must be implemented no 

later than 5 days after the treatment order has been made. 

(3) The treatment plan must contain: 

(a) a statement of the nature of the spe~ific problems 

and specific needs of the patient; 

(b) a statement of the least restrictive treatment 

conditions necessary to achieve the purposes of commitment; 

(c) a description of intermediate and long-range 

treateent qoals,. with a projected timetable for their 

attainment; 
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(d) a statement and rationale for the plan of 

treat.ent for achieving these intermediate and long-range 

goals; and 

(e) criteria for release to less restrictive treatment 

conditions and criteria for discharge. 

(4) The treatment plan may include prescription by a 

physician of reasonable and appropriate medication that is 

consistent with accepted medical standards. 

NEW SECTION. Section 13. Compliance with treatment 

plan. If the respondent fails to comply or clearly refuses 

to coaply with all or part of the treatment plan, the 

professional person appointed under 53-21-122 shall make all 

reasonable efforts to solicit the respondent's compliance. 

Such effort must be documented and reported to the court 

with a recommendation to the court as to whether the 

respondent should: 

(lJ have his case dismissed; or 

(2) be 9iven a supplemental hearing. 

HEN SECTION. Section 14. Supplemental hearing. (1) If 

the respondent requests a hearing to prove he has complied 

with the treatment plan as provided in (section 13], the 

hearing must be scheduled within 5 days. The respondent, his 

attorney, the friend of respondent, and the designated 

professional person must be notified at least 48 hours in 

advance. 
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(2) At the hearing, the court must deteraine whether 

the respondent has failed to comply with the treat.ent plan 

established pursuant to [section 12). 

{3) {a) If the court determines that the respondent 

has failed or refused to comply with the treat•ent plan, it 

eay order the respondent to comply with the treatment plan 

for the remainder of the 30-day period. 

(b) If the respondent no longer meets the definition 

of mentally ill, the court shall discharge the respondent 

from the order and dismiss the case. 

NEW SECTION. Section 15. Codification instruction. 

Sections 12 throu9h 14 are intended to be codified as an 

integral part of Title 53, chapter 21, part 1, and the 

provisions of Title 53, chapter 21, part 1, apply to 

sections 12 through 14. 

NEW SECTION. SECTION 16. REPORT TO LEGISLATURE. TBE 

MENTAL DISABILITIES BOARD OF VISITORS SHALL REPORT TO THE 

51ST LEGISLATURE ON THE EFFECTS OF THIS ACT, INCLUDING THE 

EFFECTS ON THE TREATMENT AND RIGHTS OF THE MENTALLY ILL AND 

THE SERIOUSLY MENTALLY ILL AND THE PROCEDURES ESTABLISHED BY 

THIS ACT, AND SHALL INCLUDE IN THE REPORT ANY 

RECOMMENDATIONS IT MAY HAVE. 

NEW SECTION. SECTION 17. EXTENSION OF AUTHORITY. ANY 

EXISTING AUTHORITY OF THE DEPARTMENT OF ~N5TITUTIONS OR THE 

MENTAL DISABILITIES BOARD OF VISITORS TO MAKE RULES ON THE 

-26- HB 316 



HB 0316/03 

1 SUBJECT OF THE PROVISIONS OF THIS ACT IS EXTENDED TO THE 

2 PROVISIONS OF THIS ACT. 

3 

4 

NEW SECTION. SECTION 18. TERMINATION. 

TERMINATES JULY 1, 1989. 

-End-
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