
HOUSE BILL NO. 241 

INTRODUCED BY SPAETH, THAYER, HOLLIDAY, POULSEN, 
COBB, BOYLAN, RASMUSSEN, HARP, DONALDSON, THOMAS, 

MERCER, MAZUREK, MANUEL 

IN 

JANUARY 16, 1987 

FEBRUARY 13, 1987 

FEBRUARY 14, 1987 

FEBRUARY 16, 1987 

FEBRUARY 17, 1987 

FEBRUARY 18, 1987 

IN 

FEBRUARY 19, 1987 

MARCH 26, 1987 

MARCH 30, 1987 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 72; NOES, 26. 

TRANSMITTED TO SENATE. 

THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

ON MOTION, RULES SUSPENDED TO PLACE 
BILL ON THIRD READING THIS DAY. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



APRIL 7, 1987 

APRIL 9, 1987 

APRIL 21, 1987 

APRIL 21, 1987 

APRIL 21, 1987 

APRIL 22, 1987 

APRIL 22, 1987 

APRIL 22, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE SENATE 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

SENT TO ENROLLING. 
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AND REMEDIES FOR WRONGFUL DISCHARGE: AUTHORIZING ARBITRATION 

AS AN ALTERNATIVE: ELIMINATING COMMON-LAW REMEDIES: 

REPEALING SECTIONS 39-2-504 AND 39-2-505, MCA: AND PROVIDING 

AN APPLICABILITY CLAUSE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. [Sections 1 through 9] may be 

cited as the 11 Wrongful Discharge From Employment Act". 

Section 2. Purpose. [Sections l through 9] set forth 

certain rights and remedies with respect to wrongf~l 

discharge. Except as limited in [sections 1 through'~}, 

employment having no specified term may be terminated at the 

will of either the employer or the employee on notice to the 

other for any reason considered sufficient by the 

terminating party. Except as provided in [section 7], 

[sections l through 91 provide the exclusive remedy for a 

wrongful discharge from employment. [Sections 1 through 9] 

do not apply to any employment-related personnel action 

other than wrongful discharge. 

Section 3. Definitions. In [sections 1 through 9], the 

following definitions apply: 
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(l) "Constructive discharge" means the voluntary 

termination of employment by an employee because of a 

situation created by an act or omission of the employer 

which an objective, reasonable person would find so 

intolerable that voluntary termination is the only 

reasonable alternative. Constructive discharge does not mean 

voluntary termination because of an employer's refusal to 

promote the employee or improve wages, responsibilities, or 

other terms and conditions of employment. 

( 2) "Discharge" means the termination of employment 

through an action other than retirement, elimination of the 

job, layoff for lack of work, any other cutback in the 

number of employees for a legitimate business reason, or 

resignation not constituting a constructive 

Discharge includes constructive discharge. 

discharge. 

(3) "Employee" mean~ a person who works for another 

for hire. The term does not include a person who is an 

independent contractor. 

(4} "Employment-related per-sonnel action" means an 

employer's action or failure to act involving discharge or 

other termination of employment, suspension, removal, 

failure to recall or rehire, demotion, discipline, 

promotion, transfer, assignment, pay, or change in pay or 

benefits. 

(5) ''Good cause'' means a legitimate business reason. 

-2- INTRODUCED BILL 
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(6) ''Lost wages'' means the gross amount of wages that 

would have been reported to the internal revenue service as 

gross income on Form W-2 and includes additional 

compensation deferred at the option of the employee. 

(7) ''Public policy'' means a policy in effect at the 

time of the discharge concerning the public health, safety, 

or welfare established by constitutional provision, statute, 

or administrative rule. 

Section 4. Elements of wrongful discharge. A discharge 

is wrongful if: 

(1) it was in retaliation for the employee's refusal 

to violate public policy or for reporting a violation of 

public policy; or 

(2) the employee was employed by the employer for at 

least 1,000 hours a year for 5 consecutive yea~s immediately 

preceding the discharge and the discharge was not for good 

cause. 

Section 5. Remedies. (1) If an employer has committed 

a wrongful discharge, the employee may be awarded lost wages 

for a period not to exceed 2 years from the date of 

discharge. Interim earnings, including unemployment 

compensation benefits and amounts earnable with reasonable 

diligence by the employee, must be deducted from the amount 

awarded for lost wages. 

(2) There is no right under any legal theory to 
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damages for wrongful discharge under [sections 1 through 9] 

for pain and suffering, emotional distress, compe115atory 

damages, punitive damages, or any other form of damages not 

provided for in subsection (1). 

Section 6. Limitation of actions. (1) An action under 

[sections l through 9] must be filed within 1 year after the 

date of discharge. 

{2) If an employer maintains internal procedLires, 

other than those specified in [section 7], under which an 

employee may appeal a discharge within the organization 

structure of the employer, no suit for wrongful discharge 

may be brought, and the time for bringing the suit under 

subsection (1) does not begin to run, until the employee has 

exhausted those procedures. 

Section 7. Exemptions. 

apply to a discharge: 

[Sections 1 through 91 do not 

(l) that is subject to any other state or federal 

statute that 

the dispute. 

discharge for 

administrative 

provides a procedure or remedy for contesting 

Such statutes include those that prohibit 

filing complaints, charges, or claims with 

bodies or that prohibit unlawful 

discrimination based on race, national origin, sex, age, 

handicap, and other similar grounds. 

(2) of an employee covered by a written collective 

bargaining agreement or a written contract of employment for 

-4-
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l (5) If a valid offer to arbitrate lS made and 

2 accepted, arbitration is the exclusive remedy for the 

3 wrongful discharge dispute and there is no right to bring or 

4 continue a lawsuit under [sections 1 through 8]. The 

5 arbitrator's award is final and binding, subject to review 

6 of the arbitrator's decision under the provisions of the 

Uniform Arbitration Act. 

8 Section 10. Repealer. Sections 39-2-504 and 39-2-505, 

9 MCA, are repealed. 

10 Section 11. Severability. If a part of this act is 

11 invalid, all valid parts that are severable from the invalid 

12 part remain in effect. If a part of this act is invalid in 

13 one or more of its applications, the part remains in effect 

14 in all valid applications that are seve[able f[om the 

15 invalid applications. 

16 Section 12. Applicability. This act applies to claims 

17 accruing after the effective date of this act and to claims 

18 accruing p[ior to the effective date of this act that have 

19 not been filed. 

-End-
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a specific term; or 

(3) of an employee who is covered by an employment 

policy that provides for final and binding arbitration 

before a neutral third party. 

Section 8. Preemption of common-law remedies. 

{Sections 1 through 9) preempt all other rights relating to 

and claims seeking redress for wrongful discharge. This 

preemption includes but is not limited to rights and claims 

at common law or in equity that arise from tort or express 

or implied contract, including claims that are based on: 

(l) public policy; 

(2) an implied covenant of good faith and fair 

dealing; 

( 3) intentional or negligent interference with 

contractual rights, prospective or otherwise; 

( 4) intentional or negligent infliction of emotional 

distress; 

( 5) fraud~ 

(6) defamation; 

{7) breach of fiduciary duty; 

{8) negligent or intentional misrepresentation; 

{9) loss of consortium; or 

( l 0) negligence. 

Section 9. Arbitration. (1) Under a written agreement 

of the parties, a dispute that otherwise could be 
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adjudicated under (sections 1 through 9] may be resolved by 

final and binding arbitration as provided in this section. 

(2) An offer to arbitrate must be in writing and 

contain the following provisions: 

(a) 

agreement 

27-5-211. 

A neutral arbitrator must be selected by mutual 

or, in the absence of agreement, as provided in 

(b) In the absence of a written agreement to allocate 

the arbitrator's fees and the arbitration costs, the 

employer and the employee shall each pay one-half of those 

fees and costs. 

(c) The arbitration must be governed by the Uniform 

Arbitration Act, Title 27, chapter 5. If there is a conflict 

between the Uniform Arbitration Act and [sections 1 through 

9), [sections 1 through 9) apply. 

(d) The arbitrator is bound by [sections l through 9]. 

{3) If a complaint is filed under [sections l through 

9], the offer to arbitrate must be made within 60 days after 

service of the complaint and must be accepted in writing 

within 30 days after the date the offer is made. 

(4) A party who makes a valid offer to arbitrate that 

is not accepted by the other party and who prevails in an 

action under [sections through 9] is entitled as an 

element of costs to reasonable attorney fees 1ncurred 

subsequent to the date of the offer. 

-6-
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HOUSE BILL NO. 241 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY SPAETH, THAYER, HOLLIDAY, POULSEN, 

COBB, BOYLAN, RASMUSSEN, HARP, DONALDSON, THOMAS, 

MERCER, MAZUREK, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A PROCEDURE 

AND REMEDIES FOR WRONGFUL DISCHARGE; AUTHORIZING ARBITRATION 

AS AN ALTERNATIVE; ELIMINATING COMMON-LAW REMEDIES; 

REPEALING SECTIONS 39-2-504 AND 39-2-505, MCA; AND PROVIDING 

AN APPLICABILITY CLAUSE AND AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. [Sections l through 9] may be 

cited as the "Wrongful Discharge From Employment Act". 

Section 2. Purpose. [Sections l through 9] set forth 

certain rights and remedies with respect to wrongful 

discharge. Except as limited in [sections 1 through 9], 

employment having no specified term may be terminated at the 

will of either the employer or the employee on notice to the 

other for any reason considered sufficient by the 

terminating party. Except as provided in [section 7], 

[sections 1 through 9] provide the exclusive remedy for a 

wrongful discharge from employment. [Sections 1 through 9] 

do not apply to any employment-related personnel action 

other than wrongful discharge. 
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Section 3. Definitions. In [sections 1 through 9], the 

following definitions apply: 

(1) ••constructive discharge 11 means the voluntary 

termination of employment by an employee because of a 

situation created by an act or omission of the employer 

which an objective, reasonable person would find so 

intolerable that voluntary termination is the only 

reasonable alternative. Constructive discharge does not mean 

voluntary termination because of an employer's refusal to 

promote the employee or improve wages, responsibilities, or 

other terms and conditions of employment. 

( 2) "Discharge" INCLUDES A CONSTRUCTIVE DISCHARGE AS 

DEFINED IN SUBSECTION (1) AND means the termination of 

employment through an action other than retirement, 

elimination of the job, layoff for lack of work, any other 

cutback in the number of employees for a legitimate business 

reason, or resignation "o~--eo"~~i~tlt±~~--~--eo~~~rtlet±ve 

diseh~r~eo-8±~eh~r~e-i"ei~de~-eons~rtle~i~e-d±seh8r9e. 

(3) "Employee'' means a person who works for another 

for hire. The term does not include a person who is an 

independent contractor. 

(4) "Employment-related personnel action" means an 

employer's action or failure to act involving discharge or 

other termination of employment, suspens1on, removal, 

failure to recall or rehire, demotion, discipline, 

-2- HB 241 
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promotion, transfer, assignment, pay, or change in pay or 

benefits. 

ill.___"FRINGE BENEFITS" MEANS THE VALUE OF ANY 

EMPLOYER~PAID VACATION LEAVE, SICK LEAVE,~MEDICAL INSURANCE 

PLAN" DISABILITY INSURANCE PLAN, LIFE INSURANCE PLAN, AND 

PENSION B§NEFIT PLAN IN FORCE ON THE DATE OF THE 

TERMINATION. 

t5ti§.l "Good cause" means a-!eg:i:t~me~te-btt~±nf!!l:!-!"ett!lon 

REASONABLE, JOB-RELATED GROUNDS FOR DISMISSAL BASED ON A 

FAILURE TO SATISFACTORILY PERFORM JOB DUTIES OR DISRUPTION 

OF THE EMPLOYER'S OPERATION. 

t6t..t21 "Lost wages" means the gross amount of wages 

that would have been reported to the internal revenue 

service as gross income on Form W-2 and includes additional 

compensation deferred at the option of the employee. 

t=itill "Public policy" means a policy in effect at the 

time of the discharge concerning the public health, safety, 

or welfare established by constitutional provision, statute, 

or administrative rule. 

Section 4. Elements of wrongful discharge. A discharge 

is wrongful ONLY if: 

(l) it was in retaliation for the employee's refusal 

to violate public policy or for reporting a violation of 

public policy; or 

(2) the employee was employed by the employer for at 
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least 1,000 hours a year for 5 1 consecutive years 

immediately preceding the discharge and t-_he discharge was 

not for good causeo; OR 

( 3) THE EMPLOYER VIOLATED THE EXPRESS PROVISIONS__Q_F" 

ITS OWN WRITTEN PERSONNEL POLICY. 

Section 5. Remedies. (1) If an employer has committed 

a wrongful discharge, the employee may be awarded lost wages 

ANP. FRINGE BENEFITS for a period not to exceed ~ l years 

from the date of discharge, TOGETHER WITH INTEREST _TH~. 

Interim earnings, including tlnemployme~t--eompen~~t±on 

ee~efit~-an~ amounts eer~ab~e-w~th-rea~onab~e--d±iigenee--by 

the--empl<>yee THE EMPLOYEE COULD HAVE EARNED WITH REASONABLE 

DILIGENCE, must be deducted from the amount awarded for lost 

wages. 

(2) There is no right under any legal theory to 

damages for wrongful discharge under (sections 1 through 9] 

for pain and suffering, emotional distress, compensatory 

damages, punitive damages, or any other form of damages n~eL 

EXCEPT AS provided for in subsection (1). 

Section 6. Limitation of actions. (l) An action under 

[sections 1 through 9] must be filed within 1 year after the 

date of discharge. 

(2) If an maintains WRITTEN ------ internal employer 

procedures, other than those specified in [section 7], under 

which an employee may appeal a discharge within the 

-4- HB 241 
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organization structure of the employer, "o-~nit-for-w~onq£~% 

discha~ge-~ay-~e-b~o~gh~,-and-the-t~me-£o~-b~±ng~"9-the-~tt±t 

~"eer-s~~section-t~t--doe~--not--begin--to--r~n,--~ntit--the 

e~ployee--has-exhatlsted-tho~e-procedtlre~• THE EMPLOYEE SHALL 

FIRST EXHAUST THOSE PROCEDURES PRIOR TO FILING AN ACTION 

ONDER [SECTIONS l THROUGH 9]. THE EMPLOYEE'S FAILURE TO 

INITIATE OR EXHAUST AVAILABLE INTERNAL PROCEDURES IS A 

DEFENSE TO AN ACTION BROUGHT ONDER [SECTIONS l THROUGH 9]. 

IF THE EMPLOYER'S INTERNAL PROCEDURES ARE NOT COMPLETED 

WITHIN 90 DAYS FROM THE DATE THE EMPLOYEE INITIATES THE 

INTERNAL PROCEDURES, THE EMPLOYEE MAY FILE AN ACTION UNDER 

[SECTIONS l THROUGH 9] AND FOR PURPOSES OF THIS SUBSECTION 

THE EMPLOYER'S INTERNAL PROCEDURES ARE CONSIDERED EXHAUSTED. 

THE LIMITATION PERIOD IN SUBSECTION il) IS TOLLED UNTIL THE 

PROCEDURES ARE EXHAUSTED. IN NO CASE MAY THE PROVISIONS OF 

THE EMPLOYER'S INTERNAL PROCEDURES EXTEND THE LIMITATION 

PERIOD IN SUBSECTION (l) MORE THAN 120 DAYS~ 

Section 7. Exemptions. {Sections 1 through 91 do not 

apply to a discharge: 

(1) that is subject to any other state or federal 

statute that provides a procedure or remedy for contesting 

the dispute. Such statutes include those that prohibit 

discharge for 

administrative 

discrimination 

filing 

bodies 

based 

complaints, charges, or claims with 

or that prohibit unlawful 

on race, national origin, sex, age, 
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handicap, CREED, RELIGION, POLITICAL BELIEF, COLOR, MARITAL 

STATUS, and other similar grounds. 

(2) of an emp1oyee covered by a written collective 

bargaining agreement or a written contract of employment for 

a speclfic term; or 

(3) of an employee who is covered by an employment 

policy that provides for final and binding arbitration 

before a neutral third party. 

Section B. Preemption of common-law remedies. 

tseetioft~--l-thro~gh-9i-preempt-8ll-othe~-~±gkt~-~elat±ng-to 

end-elaim~-~ee~i~g--~edre~~--£or--wron~£~i--di~eharge~--Th±~ 

preempt±on--±neltlrle~-b~t-±~-not-~±mit~d-to-rt9nt~-anrl-e~aim~ 

at-e~mmon-+aw-or-±n-eq~ity-tnat-ar~~e-from-to~t--er--ex~re~~ 

or-impit~d-eontraet,-~ne±ctdin~-elaim~-that-ar~ (l) EXCEPT AS 

PROVIDED IN [SECTIONS 1 THROUGH 9], NO CLAIM FOR WRONGFUL 

DISCHARGE MA_~Il_I_§_E__FROM TORT OR EXPRESS OR IMPLIED 

~NTJlf\C_'!'_, NOR MAY~l!__BE based on: 

ttt~ publlC policy; 

t~tl!!.l an implied covendnt of good faith and fair 

dealing; 

t3till intentional or negligent interference 

contractual rights, prospective or otherwise; 

with 

t4tl!21 intentional 

emotional distress; 

or neqligent infliction of 

t5t--fre~d7 
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t6t--defamat~on7 

tTt~ breach of fiduciary duty; 

t8tl£j_ negligent or intent1or.al misrepresentation; OR 

t9t--io~~-o~-con~ort~tlM7-or 

t'Bt~ negligence. 

El THIS SECTION DOES NOT PREEMPT INDEPENDENT CAUSES -----
OF ACTION OR INDEPENDENT CLAIMS, OTHE~ THAN FOR WRONGFUL 

DISCHARGE, UNDER SUBSECTIONS (1)(A) THROUGH (1)(G) SIMPLY 

BECAUSE 1'HEY ARISE IN THE EMPLOYMENT SETTING. 

Section 9. Arbitration. (1) Under a written agreement 

of the parties, a dispute that otherwise could be 

adjudicated under {sections 1 through 9] may be resolved by 

final and binding arbitration as provided in this section. 

(2) An offer to arbitrate must be in writing and 

contain the following provisions: 

(a) A neutral arbitrator must be selected by mutual 

agreement or, in the absence of agreement, as provided in 

27-5-2ll. 

{b) In the absence of a written agreement to allocate 

the arbitrator's fees and the arbitration costs, the 

employer and the employee shall each pay one-half of those 

fees and costs. 

(c) The arbitration must be governed by the Uniform 

Arbitration Act, Title 27, chapter 5. If there is a conflict 

between the Uniform Arbitration Act and [sections l through 
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9], [sections l through 9] apply. 

(d) The arbitrator lS bour1d by [sections l through 9]. 

(J) lf a complaint is filed under [sections 1 through 

9], the offer to arbitrate must be made within 60 days after 

service of the compldlnt and must he accepted in writir~g 

within 30 days after l~e date lhe otter is made. 

(4] A party who makes a valid offer to arbitrate that 

is not accepted by the other party and who prevails in an 

action under [sections 1 through 9] is entitled as ~n 

element of costs to reasonable attorney fees incurred 

subsequent to the date of the offer. 

(5) If a valid offer to arbitrate is made and 

accepted, arbitration lS the exclusive remedy for the 

wrongful discharge dispute and there is no right to bring or 

continue a lawsuit under [sections through 8]. The 

arbitrator's award is final and binding, subject to rev1ew 

of the arbitrator's decision under the provisions of the 

Uniform Arbitration Act. 

Section 10. Repealer. Sections 39-2-504 and 39-2-505, 

RCA, are repealed. 

Section 11. Severability. If a part of this act lS 

invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in a11 valid applications that are severable from the 

-8- HB 241 
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1 invalid applications. 

2 

6 

Section 12. Applicability. This act applies to claims 

accruing after the effective date of this act a"d-~o-eleims 

8eertli"q-prior-to-t~e-effeetive-date-of-t~±~-aet--t~et--have 

not-bee~-f±~ed. 

SECTION 13. EffECTIVE DATE. THIS ACT IS EfFECTIVE 

7 JULY 1, 1987. 

-End-
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HOUSE BILL NO, 241 

INTRODUCED BY SPAETH, THAYER, HOLLIDAY, POULSEN, 

COBB, BOYLAN, RASMUSSEN, HARP, DONALDSON, THOMAS, 

MERCER, MAZUREK, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A PROCEDURE 

AND REMEDIES FOR WRONGFUL DISCHARGE; AUTHORIZING ARBITRATION 

AS AN ALTERNATIVE; ELIMINATING COMMON-LAW REMEDIES; 

REPEALING SECTIONS 39-2-504 AND 39-2-505, MCA; AND PROVIDING 

AN APPLICABILITY CLAUSE AND AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. [Sections l through 9] may be 

cited as the 11 Wrongful Discharge From Employment Act". 

Section 2. Purpose. [Sections 1 through 9) set forth 

certain rights and remedies with respect to wrongful 

discharge. Except as limited in [sections 1 through 9], 

employment having no specified term may be terminated at the 

will of either the employer or the employee on notice to the 

other for any reason considered sufficient by the 

terminating party. Except as provided in [section 7), 

{sections 1 through 9] provide the exclusive remedy for a 

wrongful discharge from employment. [Sections 1 through 9] 

do not apply to any employment-related personnel action 

other than wrongful discharge. 
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Section 3. Definitions. In [sections 1 through 9], the 

following definitions apply: 

(1) "Constructive discharge" means 

termination of employment by an employee 

the voluntary 

because of a 

situation created by an act 

which an objective, reasonable 

intolerable that voluntary 

or omission of the employer 

person would find so 

termination is the only 

reasonable alternative. Constructive discharge does not mean 

voluntary termination because of an employer's refusal to 

promote the employee or improve wages, responsibilities, or 

other terms and conditions of employment. 

(2) "Discharge" INCLUDES A CONSTRUCTIVE DISCHARGE AS 

DEFINED IN SUBSECTION (1) AND means the termination of 

employment through an action other than retirement, 

elimination of the job, layoff for lack of work, any other 

cutback in the number of employees for a legitimate business 

reason, or resignation ~e~--eo~s~i~uti~9--a--eo"~trtleeive 

discharge•-9i8eha~~e-include~-eon~t~ttetive-diseharge. 

(3) "Employee 11 means a person who works for another 

for hire. The term does not include a person who is an 

independent contractor. 

(4) 11 Employment-related personnel ac'tion 01 means an 

employer's action or failure to act involving discharge or 

other termination of employment, su~pension, removal, 

failure to recall or rehire, demotion, discipline, 
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15) "FRINGE BENEFITS" MEANS 
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pay, or change in pay or 

THE VALUE OF ANY 

EMPLOYER-PAID VACATION LEAVE, SICK LEAVE, MEDICAL INSURANCE 

PLAN, DISABILITY INSURANCE PLAN, LIFE INSURANCE PLAN, AND 

PENSION BENEFIT PLAN IN FORCE ON THE DATE OF THE 

TERMINATION. 

t5t1!1 11Good cause .. means a-iegit:imate-btlsi:f'less-reason 

REASONABLE, JOB-RELATED GROUNDS FOR DISMISSAL BASED ON A 

FAILURE TO SATISFACTORILY PERFORM JOB DUTIES OR DISRUPTION 

OF THE EMPLOYER'S OPERATION. 

t6till ••Lost wages" means the gross amount of wages 

that would have been reported to the internal revenue 

service as gross income on Form W-2 and includes additional 

compensation deferred at the option of the employee. 

t~till uPublic policy" means a policy in effect at the 

time of the discharge concerning the public health, safety, 

or welfare established by constitutional provision, statute, 

or administrative rule. 

Section 4. Elements of wrongful discharge. A discharge 

is wrongful ONLY if: 

(1) it was in retaliation for the employee's refusal 

to violate public policy or for reporting a violation of 

public policy; or 

(2) the employee was employed by the employer for at 
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consecutive years 

the discharge was 

(3) THE EMPLOYER VIOLATED THE EXPRESS PROVISIONS OF 

ITS OWN WRITTEN PERSONNEL POLICY. 

Section 5. Remedies. (l) If an employer has committed 

a wrongful discharge, the employee may be awarded lost wages 

AND FRINGE BENEFITS for a period not to exceed r l years 

from the date of discharge, TOGE~HE~ WITH_INTEREST THEREON. 

Interim earnings, including tl"emptoyment--eompen~atien 

benefit~-and amounts earnable-w±th-reB~en~bie--dtiigenee--by 

~he--emp~oyee THE EMPLOYEE_ COULD HAVE EARNED WITH_ REASONABLE 

DILIGENCE, must be deducted from the amount awarded for lost 

wages. 

(2) There is no right under any legal theory to 

damages for wrongful discharge under (sections 1 through 9] 

for pain and suffering, emotional distress, compensatory 

damages, punitive damages, or any other form of damages "o~L 

EXCEPT AS provided for in subsection (1). 

Section 6. Limitation of actions. (l) An action under 

(sections 1 through 9] must be filed within 1 year after the 

date of discharge. 

(2) If an employer maintains WRITTEN internal 

procedures, other than those specified in [section 7], under 

which an employee may appeal a discharge within the 
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organization structure of the employer, ne-s~i~-ror-wrong£H% 

~isehar~e-may-be-brottghtT-8ftd-the-~ime-for-bringing-the-~ttit 

Hnder-s~8seetien-t%7--doe~--not--be~in--to--rHn7--Hntii--the 

eMpleyee--hss-exhattsted-these-proeedttreso THE EMPLOYEE SHALL 

FIRST EXHAUST THOSE PROCEDURES PRIOR TO FILING AN ACTION 

UNDER [SECTIONS 1 THROUGH 9). THE EMPLOYEE'S FAILURE TO 

INITIATE OR EXHAUST AVAILABLE INTERNAL PROCEDURES IS A 

DEFENSE TO AN ACTION BROUGHT UNDER [SECTIONS 1 THROUGH 9). 

IF THE EMPLOYER'S INTERNAL PROCEDURES ARE NOT COMPLETED 

WITHIN 90 DAYS FROM THE DATE THE EMPLOYEE INITIATES THE 

INTERNAL PROCEDURES, THE EMPLOYEE MAY FILE AN ACTION UNDER 

[SECTIONS 1 THROUGH 9) AND FOR PURPOSES OF THIS SUBSECTION 

THE EMPLOYER'S INTERNAL PROCEDURES ARE CONSIDERED EXHAUSTED. 

THE LIMITATION PERIOD IN SUBSECTION (1) IS TOLLED UNTIL THE 

PROCEDURES ARE EXHAUSTED. IN NO CASE MAY THE PROVISIONS OF 

THE EMPLOYER'S INTERNAL PROCEDURES EXTEND THE LIMITATION 

PERIOD IN SUBSECTION (1) MORE THAN 120 DAYS. 

Section 7. Exemptions. [Sections 1 through 9] do not 

apply to a discharge: 

(1) that is subject to any other state or federal 

statute that provides a procedure or remedy for contesting 

the dispute. Such statutes include those that prohibit 

discharge for filing complaints, charges, or claims with 

administrative bodies or that prohibit unlawful 

discrimination based on race, national origin, sex, age, 
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handicap, CREED, RELIGION, POLITICAL BELIEF, €9b9Rt MARITAL 

STATUS, and other similar grounds. 

(2) of an employee covered by a written collective 

bargaining agreement or a written contract of employment for 

a specific term; or 

(3) of an employee who is covered by an employment 

policy that provides for final and binding arbitration 

before a neutral third party. 

Section 8. Preemption of common-law remedies. 

tSeee±ons--±-ehrottgh-9t-preemp~-ai~-other-r~9ht~-r~iatt~9-t~ 

8~d-el8±~s-see~i~g--redress--Eor--wrongf~X--d±seh~~9eo--Phi~ 

preemptieft--±ftei~des-b~t-±s-ftot-lim±ted-to-r±ghts-and-e±cims 

at-eommo~-l8w-or-±n-eqtt±ty-that-ar±se-£rom-~ort--e~--expre~s 

or-~mpiied-eofttraet 7-~neltlding-cla±m~-that-are (1} EXCEPT AS 

PROVIDED IN [SECTIONS 1 THROUGH 9],_~9 __ CLAIM FOR WRONGFUL 

DISCHARGE MAY ARISE FROM TORT OR EXPRESS OR IMPLIED -·- -- ---·-~~~~--~~-

CONTRACT, NOR MAY IT BE based on: 

tlt~ public policy; 

t~t~ an implied covenant of good faith and fair 

dealing; 

'('311£1. intentional or negligent interference 

contractual rights, prospective or otherwise; 

with 

t4t1Ql intentional 

emotional distress; 

or negligent infliction of 

tSt--fra~d; 
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t6t--defamst~on; 

t~t~ breach of fiduciary duty; 

t9t~ negligent or intentional misrepresentation: OR 

t9t--%eas-o£-eo~sortiHMT-er 

t%9t1Ql negligence. 

(2) THIS SECTION DOES NOT PREEMPT INDEPENDENT CAUSES 

OF ACTION OR INDEPENDENT CLAIMS, OTHER THAN FOR WRONGFUL 

DISCHARGE, UNDER SUBSECTIONS (1)(A) THROUGH (1)(G) SIMPLY 

BECAUSE THEY ARISE IN THE EMPLOYMENT SETTING. 

Section 9. Arbitration. (1) Under a written agreement 

of the parties, a dispute that otherwise could be 

adjudicated under [sections 1 through 9] may be resolved by 

final and binding arbitration as provided in this section. 

(2) An offer to arbitrate must be in writing and 

contain the following provisions: 

(a} A neutral arbitrator must be selected by mutual 

agreement or, in the absence of agreement, as provided in 

27-5-211. 

(b) In the absence of a written agreement to allocate 

the arbitrator's fees and the arbitration costs, the 

employer and the employee shall each pay one-half of those 

fees and costs. 

{c) The arbitration must be governed by the Uniform 

Arbitration Act, Title 27, chapter 5. If there is a conflict 

between the Uniform Arbitration Act and [sections 1 through 
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9], [sections 1 through 9] apply. 

{d) The arbitrator is bound by [sections 1 through 9]. 

(3) If a complaint is filed under (sections 1 through 

9], the offer to arbitrate must be made within 60 days after 

service of the complaint and must be accepted in writing 

within 30 days after the date the offer is made. 

(4) A party who makes a valid offer to arbitrate that 

is not accepted by the other party and who prevails in an 

action under [sections 1 through 91 is entitled as an 

element of costs to reasonable attorney fees incurred 

subsequent to the date of the offer. 

(5) If a valid offer to arbitrate is made and 

accepted, arbitration is the exclusive remedy for the 

wrongful discharge dispute and there is no right to bring or 

continue a lawsuit under [sections 1 through 8]~ The 

arbitrator's award is final and binding, subject to review 

of the arbitrator's decision under the provisions of the 

Uniform Arbitration Act. 

Section 10. Repealer. Sections 39-2-504 and 39-2-505, 

MCA, are repealed. 

Section 11. Severability. If a part of this act is 

invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 
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1 invalid applications. 

2 Section 12. Applicability. This act applies to claims 

3 accruing after the effective date of this act aftd-~o-eiaim~ 

4 ace~a~n~-prior-eo-~he-e£feeti•~-da~e-o£-~his-aee--~nae--hawe 

5 ftet-beeft-fiied. 

6 SECTION 13. EFFECTIVE DATE. THIS ACT IS EFFECTIVE 

7 JULY 1, 1987. 

-End-
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BOUSE BILL NO. 241 

INTRODUCED BY SPAETH, THAYER, HOLLIDAY, POULSEN, 

COBB, BOYLAN, RASMUSSEN, HARP, DONALDSON, THOMAS, 

MERCER, MAZUREK, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A PROCEDURE 

AND REMEDIES FOR WRONGFUL DISCHARGE; AUTHORIZING ARBITRATION 

AS AN ALTERNATIVE; ELIMINATING COMMON-LAW REMEDIES; 

REPEALING SECTIONS 39-2-504 AND 39-2-505, MCA; AND PROVIDING 

AN APPLICABILITY CLAUSE AND AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section l. Short title. [Sections l through 9] may be 

cited as the 11 Wrongful Discharge From Employment Act". 

Section 2. Purpose. [Sections 

certain rights and remedies with 

1 through 9] set forth 

respect to wrongful 

discharge. Except as limited in (sections 1 through 9], 

employment having no specified term may be terminated at the 

will of either the employer or the employee on notice to the 

other for any reason considered sufficient by the 

terminating party. Except as provided in [section 7], 

(sections 1 through 9] provide the exclusive remedy for a 

wrongful discharge from employment. ts~etion~-i-th~Otl~h-9+ 

eo-not-appiy--to--~ny--empieyment-~eiated--pe~~ennei--aetion 

othe~-the~-wrongftll-di~eher9e• 

~n• '""''"""' <oundl 
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section 3. Definitions. In [sections 1 through 9], the 

following definitions apply: 

(l) "Constructive discharge .. means the voluntary 

termination of employment by an employee because of a 

situation created by an act or omission of the employer 

which an objective, reasonable person would find so 

intolerable that voluntary tet"mination is the only 

reasonable alternative. Constructive discharge does not mean 

voluntary termination because of an employer's refusal to 

promote the employee or improve wages, responsibilities, or 

other terms and conditions of employment. 

(2) "Discharge" INCLUDES A CONSTRUCTIVE DISCHARGE AS 

DEFINED IN SUBSECTION (1) AND m~ane--th~ ANY OTHER 

termination of employment ~h~e~~h--an--ection--o~her--~han 

r~tir~m~nt, INCLUDING RESIGNATION, elimination of the job, 

layoff for lack of work, FAILURE TO RECALL OR REHIRE, AND 

any other cutback in the number of employees for a 

legitimate business reason,-or-re~ignatioft ~o~--eonstit~ting 

a--eo~~truetiv~--di~eharg~.--Bi~e~arge-i~eludes-eonstr~etive 

disehar9e. 

(3) 11 Employee" means a person who works for another 

for hire. The term does not include a person who is an 

independent contractor. 

t4t--uEmpi~yment-reYated--per~onne±--aet±onu--means--~n 

~mpioyer~~--aet±on--or-faiitlr~-to-aet-invoiving-di~e~arge-or 
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e~her--te~m±ftat±on--of--empioymeft~ 7 ---e~epen~±enT---reme¥ai, 

faii~re---to---reeaTi---or---rehire7 --demotion 7 --dieeipline7 
promot±onT-transfer 7 -assigftment,-pay7-or-ehange--~n--pay--or 

benefits. 

t5t ( 4) "FRINGE BENEFITS" MEANS THE VALUE OF ANY 

EMPLOYER-PAID VACATION LEAVE, SICK LEAVE, MEDICAL INSURANCE 

PLAN, DISABILITY INSURANCE PLAN, LIFE INSURANCE P!_,N, AND 

PENSION BENEFIT PLAN IN FORCE ON THE DATE m· THE 

TERMINATION. 

t5tf!±..i21 "Good cause" means a--le9it±mate-business 

re8son REASONABLE, JOB-RELATED GROUNDS FOR DISMISSAL BASED 

ON A FAILURE TO SATISFACTORILY PERFORM JOB DUTIES, BR 

DISRUPTION OF THE EMPLOYER'S OPERATION, OR OTHER LEGITIMATE 

BUSINESS REASON. 

t6t..tl..i.1!l "Lost wages" means the gross amount of wages 

that would have been reported to the internal revenue 

service as gross income on Form W-2 and includes additional 

compensation deferred at the option of the employee. 

tTti!!.iill "Public policy" means a policy in effect at 

the time of the discharge concerning the public health~ 

safety, or welfare established by constitutional provision
1 

statute, or administrative rule. 

Section 4. Elements of wrongful discharge. A discharge 

is wrongful ONLY if: 

(1) it was in retaliation for the employee's refusal 
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to violate public policy or for reporting a violation of 

public policy; or 

(2) ~ne-emp~oyee-w8~-emp~oyed-by-~he-empioyer--£or--at 

;ea~t---1,999--hottrs--a--year--for--5 i eoftseettt±ve--yea~s 

immedieteiy-preeeding-the-disehe~ge-and--the--di8ehar9e--wa~ 

not--£o•-goed-e8tl~e THE DISCHARGE WAS NOT FOR GOOD CAUSE AND 

THE EMPLOYEE HAD COMPLETED THE EMPLOYER'S PROBATIONARY 

PERIOD OF EMPLOYMENT~; OR 

(3) THE EMPLOYER VIOLATED THE EXPRESS PROVISIONS OF 

ITS OWN WRITTEN PERSONNEL POLICY. 

Section 5. Remedies. (1) If an employer has committed 

a wrongful discharge, the employee may be awarded lost wages 

AND FRINGE BENEFITS for a period not to exceed ~ 1 years 

from the date of discharge, TOGETHER WITH INTEREST THEREON. 

Interim earnings, including ttnemploymeftt--eoMpensat±on 

benefits-and amounts earnab%e-with-reasonab;e--dili9enee--by 

the--empioyee THE EMPLOYEE COULD HAVE EARNED WITH REASONABLE 

DILIGENCE, must be deducted from the amount awarded for lost 

wages. 

(2) THE EMPLOYEE MA'l RECOVER PUNITIVE DAMAGES 

OTHERWISE ALLOWED B'l LAW IF IT IS ESTABLISHED BY CLEAR AND 

CONVINCING EVIDENCE THAT THE EMPLOYER ENGAGED IN ACTUAL 

FRAUD OR ACTUAL MALICE IN THE DISCHARGE OF THE EMPLOYEE IN 

VIOLATION OF [SECTION 4 ( 1)1, 

titill There is no right under any legal theory to 
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damages for wrongful discharge under [sections l through 9] 

for pain and suffering, emotional distress, compensatory 

damages, punitive damages, or any other form of damages MO~L 

EXCEPT AS provided for in s~b~eetioft SUBSECTIONS (1) AND 

ill· 
(4) THE LIMITS ON DAMAGES IN SUBSECTION (1) DO NOT 

APPLY TO A DISCHARGED EMPLOYEE WHO, AT THE TIME OF THE 

DISCHARGE, HAS WORKED FOR THE EMPLOYER FOR 10 YEARS OR MORE 

AND WHO IS 40 YEARS OF AGE OR OLDER. 

Section 6. Limitation of actions. (1) An action under 

(sections 1 through 9] must be filed within l year after the 

date of discharge. 

( 2) If an employer maintains WRITTEN internal 

proceduresr other than those specified in [section 7], under 

which an employee may appeal a discharge within the 

organization structure of the employer, fto-~ttit-£o~-wronqftti 

d±~eharge-may-be-brottg~~,-and-the-~im~-for-bringing-e~e-~~it 

~nder-~~b~eetion-tlt--does--~ot--beg~~--to--~tln,--ttntil--the 

empioyee--ha~-e~hatlsted-tho~e-preeedttreso THE E~PLOYEE SHALL 

FIRST EXHAUST TliOSE PROCEDURES PRIOR 1'0 FILING AN ACTION 

UNDER [SECTIONS 1 THROUGH 9]. THE EMPLOYEE'S FAILURE TO 

INITIATE O!! EXHAUST AVAILABLE INTERNAL PROCEDURES IS A 

DEFENSE TO AN ACTION BROUGHT UNDER [SECTIONS 1 THROUGH 9]. 

IF THE EMPLOYER'S INTERNAL PROCEDURES ARE NOT COMPLETED 
~ -----

WITHIN 90 DAYS FROM THE DATE THE EMPLOYEE INITIATES THE 
~ -~ 
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INTERNAL PROCEDURES, THE EMPLOYEE MAY FILE AN ACTION UNDER 

[SECTIONS 1 THROUGH 9] AND FOR PURPOSES OF THIS SUBSECTION 

THE EMPLOYER'S INTERNAL PROCEDURES ARE CONSIDERED EXHAUSTED. 

THE LIMITATION PERIOD IN SUBSECTION (l) IS TOLLED UNTIL THE 

PROCEDURES ARE EXHAUSTED. IN NO CASE MAY THE PROVISIONS OF 

THE EMPLOYER'S INTERNAL PROCEDURES EXTEND THE LIMITATION 

PERIOD IN SUBSECTION (1) MORE THAN 120 DAYS. 

(3) IF THE EMPLOYER MAINTAINS WRITTEN INTERNAL 

PROCEDURES UNDER WHICH AN EMPLOYEE MAY APPEAL A DISCHARGE 

WITHIN THE ORGANIZATIONAL STRUCTURE OF THE EMPLOYER, THE 

EMPLOYER SHALL WITHIN 7 DAYS OF THE DATE OF THE DISCHARGE 

NOTIFY THE DISCHARGED EMPLOYEE OF THE EXISTENCE OF SUCH 

PROCEDURES AND SHALL SUPPLY THE DISCHARGED E~!'LOYEE -~~:!:fi-~ 

COPY OF THEM. IF THE EMPLOYER FAILS TO COMPLY WITH THIS 

SUBSECTION, THE DISCHARGEDEMPLOYEE NEED NOT COMPLY WITH 

SUBSECTION ( 2_1_._ 

Section 7. Exemptions. (Sections 1 through 9] do not 

apply to a discharge: 

(1) that is subject to any other state or federal 

statute that provides a procedure or remedy for contesting 

the dispute. Such statutes include those that prohibit 

discharge for filing complaints, charges, or claims with 

administrative bodies or that prohibit unlawful 

discrimination based on race, national origin, sex, age, 

handicap, CREED, RELIGION,_ POLITICAL BELIEF, €6bEm, ~_QLOR, 
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MARITAL STATUS, and other similar grounds. 

(2) of an employee covered by a written collective 

bargaining agreement or a written contract of employment for 

a specific term;-or 

t3t--of-an-emp~oyee-who-is--eovered--by--an--emp~oymen~ 

poliey--~hat--p~o•±des--for--fina±--and--binding-arbi~ration 

before-a-netl~ral-third-party. 

Section 8. Preemption of common-law remedi~s. 

tseetions--l-throtlgh-9t-preempt-all-other-righ~~-reiating-to 

and-elaims-seeking--redress--£or--wron9fttl--d±sehargeo--This 

preemption--±nelndes-btlt-is-not-limited-to-rights-and-cia±ms 

at-eommon-law-or-in-eq~ity-thot-arise-from-tort--or--express 

or-imp%ied-eontraet 7-~nel~ding-e%a±ms-that-are f!i EXCEPT AS 

PROVIDED IN (SECTIONS 1 THROUGH 9], NO~CLAIM FOR WRBN6PHb 

DISCHARGE MAY ARISE FROM TORT OR EXPRESS OR IMPLIED 

CONTRACT.,-NeR-MA¥-!P-88 ba~ed-eft' 

tlt~--p~blie-poliey; 

fit~--an--±m~i~ed--eovenant--of--good--fa±~h-a~e-Ea±r 

dealing; 

t3t~--~"tent±onal--or--negiigent--~nterferenee---with 

eontraet~al-righte,-proepeetive-or-othervise; 

t4t~--±ntentional----or---negi~gent---±nElietion---of 

emotional-di~tree~; 

tSt--ha~d; 

t6t--de£ame~~on; 
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t~t~--breaeh-of-fid~eiary-d~~y; 

f8tf!1--negi~gent-or-intentional-mierepresentation; eR 

f9t--ioss-of-eonsorti~m;-or 

tl9tf§1-fte~li~eftee' 

tit--PH!S--SBEP!BN--BBBS-NBP-PRBEMPP-!NBBPENBBNP-SAHSBS 

8P-ASPl9N-BR-INBBPBNBBHP-ebAIMS7--9PHBR--PHAN--PBR--WRBN6PHb 

BfS€HAR6E,--HNBBR--SHBSBS~l8NS--tlttAt-PHR9H6H-tlttSt~SfMPb¥ 

BB€AHSB-PHE¥-ARISB-lN-THB-BMPb8¥MBN~-SB~TfN67 

Section 9. Arbitration. (1) Under a written 

of the parties, a dispute that otherwise 

agreement 

could be 

adjudicated under [sections 1 through 9] may be resolved by 

final and binding arbitration as provided in this section. 

(2) An offer to arbitrate must be in writing and 

contain the following provisions: 

(a} A neutral arbitrator must be selected by mutual 

agreement or, in the absence of agreement, as provided in 

27-5-211. 

tbt--rn--tfte-ab~ence-of-a-wr~tt~ft-agr~~m~n~-~o-aliocat~ 

~he--arbitrator~s--fe~s--and--eke--arbitration--eo~t~,---the 

employer--and--~he-employee-shali-eaeh-pay-ofte-half-of-~ftose 

fees-and-eostso 

tc7~ The arbitration must be governed by the Uniform 

Arbitration Act, Title 27, chapter 5. If there is a conflict 

between the Uniform Arbitration Act and [sections 1 through 

9], (sections 1 through 9] apply. 
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tdtlfl The arbitrator is bound by {sections 1 through 

9]. 

t3) If a complaint is filed under [sections 1 through 

9}, the offer to arbitrate must be made within 60 days after 

service of the complaint and must be accepted in writing 

within 30 days after the date the offer is made. 

(4) A party who makes a valid offer to arbitrate that 

is not accepted by the other party and who prevails in an 

action under (sections l through 9} is entitled as an 

element of costs to reasonable attorney fees incurred 

subsequent to the date of the offer. 

~~DISCHARGED EMPLOYEE WHO KAKES A VALID OFFER TO 

13 ARBITRATE THAT IS ACCEPTED BY THE EMPLOYER AND WHO PREVAILS 

14 IN SUCH ARBITRATION IS ENTITLED TO HAVE THE ARBITRATOR'S FEE 

15 AND ALL COSTS OF ARBITRATION PAID BY THE EMPLOYER, 

16 t5t~ If a valid offer to arbitrate is made and 

17 accepted, arbitration is the exclusive remedy for the 

18 wrongful discharge dispute and there is no right to bring or 

19 continue a lawsuit under [sections l through 8]. The 

20 arbitrator 1 s award is final and binding, subject to review 

21 of the arbitrator's decision under the provisions of the 

22 Uniform Arbitration Act. 

2) Section 10. Repealer. Sections 39-2-504 and 39-2-505, 

24 MCA, ~re repealed. 

25 Section 11. Severability. IE a part of this act is 

-9- HB 241 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

HB 0241/04 

invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 

invalid applications. 

Section 12. Applicability. This act applies to claims 

aeer~~n~ ARISING after the effective date of this act and-to 

elaims-aeer~in~-pr±or-to-the-e££eetive-da~e-oE-~his-oet-tkat 

hawe-not-been-£iled. 

SECTION 13. EFFECTIVE DATE. THIS ACT IS EFFECTIVE 

JUL¥ 1, 1987. 

-End-
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STANDING COMMITTEE REPORT 

SENATE 
SCRHB241 

.f-larch ... 2.b., 19 81 

MR. PRESIDENT 

Judiciary 
We, )lOur cornn,ttee on 

House Bill 
havong ~1dd under ctms•derat,or 

third blue 
--~ readong copy l _ 

color 

REGULATE WRONGFUL DISCHARGE DISPUTES 

Spaeth (Pinsoneault) 

Respectfully re\JOr1 dS to~ lows Tnat House Bill. 
BE AHElmED AS FOLLO\·iS: 

1. Payc 1, lines 23 through 25. 
Following: 11 employm8nt. 11 on line 23 
Strike: r6m~inder of line 23 through line 25 

2. Page 2, li~e 13. 
Following: "AND" 
Strike: "mean"Sthe" 
Insert: ··~ny other" 

3. Page 2, line 14. 
Following: 11 employrnent" 
Strike: remainder o£ line 14 through 11 retircn~nt" 
Insert: ", including resignation'' 

4. Page 2, line 15. 
Following: 11 Wcrk," 
Insert: "failure to recall or rehire, and'' 

5. Page 2, line 17. 
FollO\Ying: "rEcason" 
Strike: '', or resignation" 

6. P21ge 2, llne 22 through page 3, line 2. 
Strike: subsect1cn (4) in its entirety 
Henun·ter: subscq:uer: t subst..:'ctions 

:000{.'1\~S. 

;e{\,"\"':l...>!\'XXX CcL-:-1\tTU 

'-,_f .. ~// ( 
CONTl;:t_;LO 
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No 

'" 241 
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scrhb24l.scr PLI~Jt=' 2 of 2 
SCRHB241 

SENATE JUDICI.\RY 
HB -fai..,Ui/ >Ia rch 26, 

Page 2 

7. Page 3, line 10. 
Following: ''DUTIES~ 
Strike: "OR" __ _ 

Insert: "-:-" 

8. Page 3, line 11. 
Following: 11 DPERATION" 
Insert: ", or other legitimate business reason" 

9. Page 3, line 25 through page 4, line 3. 
Following: "(2)" on line 25 
Strike: remainder of line 25 through "cause" on line 3, page 4 
Insert: "the discharge was not for good cause and the employee 
had completed the employer's probationary period of employment" 

10. Page 4, lin~ 15. 
Following: line 14 

87 
19 

Insert: ''(2) The employee m~y recover punitive damages otherwise 
allowed by law if it is established by clear and convincing 
evidence that the employer engaged in actual fraud or actual 
malice in the disch~rge of the employee in violation of [section 
4 ( 1) 1 • 
Renumber: subsequent subsection 

11. Page 4, line 19. 
Strike: "subsection" 
Insert: "subsections'' 
Following: "(l)" 
Insert: "and (2)" 

12. Puge 6, line 1. 
Following: "E8hBR7 " 
Insert: "col~ 

13. Page 6, lines 5 through 8. 
Following: "term" un line 5 
Strike: remainder of line 5 through "party" on line B 

14. Page 6, line 15. 
Following: "FOR" 
Strike: "I·!RfJN"GfUL '' 

15. Page 6, l~ne 17 through page 
Foll.V\Iing: ''CO?-JTRACT., on line 17 
ln~r~-:-t: " " 

l1no::o 9. 

Strike: rcmaind0r of 1 ine 17 througl: l1no::o 9, pugf:! 7 

16. Pag" 9, line 3. 
Strike: ''accrui11g 1

' 

l11Sert: "arisiny'' 
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3271004n.cwo COMMITTEE OF THE WHOLE AMENDMENT 

House Bill 
MR. CHAIRMAN: I MOVE TO AMEND _____________________ _ 

third blue 
-------- reading copy ( ) as follows: 

1. Page 4, line 20. 
Following: line 19 

Color 

3-27-87 

DATE 

7:04 

TIME 
241 

No. ___ _ 

Insert: "(4) The limits on damages in subsection (1) do not 
apply to a discharged employee who, at the time of the discharge, 
has worked for the employer for 10 years or more and who is 40 
years of age or older." 

2. Page 5, line 18. 
Following: line 17 
Insert: "(3) If the employer maintains written internal 
procedures under which an employee may appeal a discharge within 
the organizational structure of the employer, the employer shall 
within 7 days of the date of the discharge notify the discharged 
employee of the existence of such procedures and shall supply the 
discharged employee with a copy of them. If the employer fails 
to comply with this subsection, the discharged employee need not 
comply with subsection (2) ." 

) 3. Page 7, lines 19 through 22. 
Strike: subsection (b) in its entirety 
Renumber: subsequent subsections 

4. Page 8, line 12. 
Following: line 11 
Insert: "(5) A discharged employee who makes a valid offer to 
arbitrate that is accepted by the employer and who prevails in 
such arbitration is entitled to have the arbitrator's fee and all 
costs of arbitration paid by the employer." 
Renumber: subsequent subsection 

~~ 
J~ 

REJECT 



CONfERENCE COMMITTEE REPORT Report No ......... One .......... 

........... 4 ..... 20. .... 19...~J7 ... 

MR. PRESIDENT 

FREE 
We, your-------------------------- Conference Committee on 

House Bill 241 

House Bill 241 in its entirety. 
met and considered-------------------~------------

We recommend as follows: 
That House Bill 241, reference copy (salmon), be 

amended as follows: 

1) Page 4, line 13. 
Strike: "3" 
Insert: "4" 

2) Page 5, line 6. 
Strike: "ill" through "OLDER." on line 9 

And that this Conference Committee report be adopted. 

FOR THE HOUSE 

Chairman 

Rep. Cobb 
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HOUSE BILL NO. 241 

INTRODUCED BY SPAETH, THAYER, HOLLIDAY, POULSEN, 

COBB, BOYLAN, RASMUSSEN, HARP, DONALDSON, THOMAS, 

MERCER, MAZUREK, MANUEL 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A PROCEDURE 

AND REMEDIES FOR WRONGFUL DISCHARGE; AUTHORIZING ARBITRATION 

AS AN ALTERNATIVE; ELIMINATING COMMON-LAW REMEDIES; 

REPEALING SECTIONS 39-2-504 AND 39-2-505, MCA; AND PROVIDING 

AN APPLICABILITY CLAUSE AND AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Short title. (Sections 1 through 9] may be 

cited as the 11 Wrongful Discharge From Employment Act". 

Section 2. Purpose. [Sections 1 through 9] set forth 

certain rights and remedies with respect to wrongful 

discharge. Except as limited in [sections 1 through 9], 

employment having no specified term may be terminated at the 

will of either the employer or the employee on notice to the 

other for any reason considered sufficient by the 

terminating party. Except as provided in {section 7], 

[sections through 9} provide the exclusive remedy for a 

wrongful discharge from employment. ts~etio"~-i-~hrough-9+ 

d~-no~-ap~±y--to--any--~m~loyment-~e!ated--pe~~onne±--aetion 

othe~-than-wrongt~X-disehar~e· 

~•n• •••""""' cov=" 
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Section 3. Definitions. In [sections 1 through 9], the 

following definitions apply: 

(1) •'constructive discharge" means the voluntary 

termination of employment by an employee because of a 

situation cceated by an act or omission of the employer 

which an objective, reasonable person would find so 

intolerable that voluntary termination is the only 

reasonable alternative. Constructive discharge does not mean 

voluntary termination because of an employer's refusal to 

promote the employee or improve wages, responsibilities, or 

other terms and conditions of employment. 

(2) 11 Discharge" INCLUDES A CONSTRUCTIVE DISCHARGE AS 

DEFINED IN SUBSECTION (1) AND meaft~--the ANY OTHER 

termination of employment t"rotlgh--an--act±on--other--than 

ret~~em~nt, INCLUDING RESIGNATION, elimination of the job, 

layoff for lack of work, FAILURE TO RECALL OR REHIRE, AND 

any other cutback in the number of employees for a 

legitimate business reasonT-or-resi~na~~on not--eon~tittlt~n9 

a--eo"~trnet±v~--d±~charq~o--B±~~harqe-±"e~~de~-eon~tr~etive 

di:~eharge. 

(3) "Employee" means a person who works for another 

for hire. The term does not include a person who is an 

independent contractor. 

t4t--uBmp±oym~nt-reiet~d--per~enne±--aet±o"u--mee"~--an 

empioyer~~--aet±e"--~~-fa~±~re-to-act-~nvo!ving-d±~e"arqe-o~ 

-2- HB 241 
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oth@~--~erm~"ation--of--empioyment7---~tlspen~~on;---remo~aly 

fa±lure---~e---re~8ll---er---reh~reT--demotion,--d±~~±pline, 

premot±on7-transfer,-a~~i9nmentr-pay,-or-ehan9e--±n--pay--or 

~el"':e~it:!"'i' 

f5t(4) "FRINGE BENEFITS" MEANS THE VALUE OF ANY 

EMPLOYER-PAID VACA'1'ION LEAVE, SICK LEAVE, ~1EDICAL INSURANCE 

PLAN, DISABILITY INSURANCE PLAN, LIFE INSURANCE PLAN, AND 

PENSION BENEFIT PLAN IN FORCE ON THE DATE OF THE 

TERMINATION. 

t5tf..§.i.!21 "Good cause" means a--±e9i--t:imate-btt~±ne~~ 

r@~~e" REASONABLE, JOB-RELATED GROUNDS FOR DISMISSAL BASED 

ON A FAILURE __ TO SATISFACTORILY PERFORM JOB DUTIES, 9R 

DISRUPTION OF THE EMPLOYER'S OPERATION, OR OTHER LEGITIMATE 

BUSINESS REASON. 

t6t~ "Lost wages" means the gross amount of wages 

that would have been reported to the internal revenue 

service as gross income on Form W-2 and includes additional 

compensation deferred at the option of the employee. 

t71t1!UJ..21 "Public policy" means a policy in effect at 

the time of the discharge concerning the public health, 

safety, or welfare established by constitutional provision, 

statute, or administrative rule. 

Section 4. Elements of wrongful discharge. A discharge 

is wrongful ONLX if: 

(l) it was in retaliation for the employee's refusal 
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to violate public policy or for reporting a violation of 

public policy; or 

{2) the-em~loy~~-we~-em~loyed-by-the-emp±oy~r--£or--e~ 

±ea~~---±7999--ho~r~--a--yeer--ror--5 ! eonsee~tive--yeer~ 

~mme~~ately-pre~ed~n~-the-disehar9e-a"~--the--O~~ehar9e--wos 

!'IOt-~for-t;ood-ea~~e THE Q!SCHARGE WAS NOT FOR GOOD CA[_J?_~ AND 

THE EMPLOYEE HAD COMPLETED THE EMPLOYER'S PROBATIONARY 

~ERIOD OF EMPLOYMENT7c_OR 

(3) THE EMPLOYER _VIOLATED THE EXPRESS PROVISIONS OF 

ITS OWN WRITTEN PERSONNEL POLICY. 

Section 5. Remedies. {1) If an employer has committed 

a wrongful discharge. the employee may be awarded lost wages 

AND FRINGE BENEFITS for a period not to exceed r ~! years 

from the date of discharge, TOG~THER WITH INTEREST THEREON. 
----

Interim earnings, including ttnemployment--eompen~a~ion 

benefi~~-anO amounts earnable-~ith-rea~oneble--diligenee--by 

th@--emp±oyee THE EMPLOYEE COULD HAVE EARNED WITH REASONABLE 

DILIGENCE, must be deducted from the amount awarded for lost 

wages. 

(2) THE EMPLOYEE MAY RECOVER PUNITIVE DAMAGES 

OTHERWISE ALLOWED BY LAW IF IT IS ESTABLISHED BY CLEAR AND 

CONVINCING EVIDENCE THAT THE EMPLOYER ENGAGED IN ACTUAL 

FRAUD OR ACTUAL MALICE IN THE DISCHARGE OF THE EMPLOYEE IN 

VIOLATI~OF [ SECTIOI:l_~ 

titlli There is no right under any legal theory to 
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damages for wrongful discharge under [sections 1 through 9} 

for pain and suffering, emotional distress, compensatory 

damages, punitive damages, or any other form of damages no~L 

EXCEPT AS provided for in ~~b•eetioft SUBSECTIONS (1) AND 

ill· 
t4t--~HE-bfMi~S-9N-BAMA6BS-iN--SBBSB€~i9N--t±t--69--He~ 

APPb~--~9--A--BiSeHAR6EB--EMPb9¥EE--WHe,--A~-~HE-~iME-9P-~HE 

BfSeHAR6BT-HAS-W9RKEB-P9R-~HE-EMPb9¥ER-P9R-i9-VEARS-9R--M9RB 

AHB-WH9-iS-49-~EARS-9P-A6E-9R-9bBBRT 

Section 6. Limitation of actions. (1) An action under 

{sections 1 through 9) must be filed within 1 year after the 

date of discharge. 

( 2) If an .employer maintains WRITTEN internal 

procedures, other than those specified in (section 7], under 

which an employee may appeal a discharge within the 

organization structure of the employer, no-~~it-tor-w~oftq~~l 

d~eeha~9e-may-be-~rottqht,-and-~he-t±me-~o~-br±~9±ng-~he-~~it 

~~~er-s~bseet~o~-tlt--dees--not--be9in--~o--r~n,--~nt~T--the 

@mployee--ha~-exhatl~ted-tho~e-proeed~res~ THE EMPLOYEE SHALL 

FIRST EXHAUST THOSE PROCEDURES PRIOR TO FILING AN ACTION 

UNDER [SECTIONS 1 THROUGH 9]. THE EMPLOYEE'S FAILURE TO 

INITIATE OR EXHAUST AVAILABLE INTERNAL PROCEDURES IS A 

DEFENSE TO AN ACTION BROUGHT UNDER ( SEC'riONS l THROUGH 9] . 

!2 THE EMPLOYER'S INTERNAL PROCEDURES ARE NOT COMPLETED 

WITHIN 90 DAYS FROM THE DATE THE EMPLOYEE INITIATES THE 
-~---
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INTERNAL PROCEDURES, THE EMPLOYEE MAY FILE AN ACTION UNDER 

(SECTIONS THROUGH 9] AND FOR PURPOSES OF THIS SUBSECTION 

THE EMPLOYER'S INTERNAL PROCEDURES ARE CONSIDERED EXHAUSTED. 

THE LIMITATION PERIOD IN SUBSECTION (1) IS TOLLED UNTIL THE 

PROCEDURES ARE EXHAUSTED. IN N~ CASE MAY THE PROVISIONS OF 

THE EMPLOYER'S INTERNAL PROCEDURES EXTEND THE LIMITATION 

PERIOD IN SUBSECTION (1\ MORE THAN 120 DAYS. 

( 3) IF THE EMPLOYER ~AINTAINS WRITTEN INTERNAL 

PROCEDURES UNDER WHICH AN EMPLOYEE MAY APPEAL A DISCHARGE 

WITHIN THE ORGANIZATIONAL STRUCTURE OF THE EMPLOYER, THE 

EMPLOYER SHALL WITHIN 7 DAYS OF THE DATE OF THE DISCHARGE 

NOTIFY THE DISCHARGED EMPLOYEE OF THE EXISTENCE OF SUCH 

PROCEDURES AND SHALL SUPPLY THE DISCHARGED EMPLOYEE WITH A 

COPY OF THEM. IF THE EMPLOYER FAILS TO COMPLY WITH THIS 

SUBSECTION, THE DISCHARGED EMPLOYEE NEED NOT COMPLY WITH 

SUBSECTION 121._,_ 

Section 7. Exemptions. [Sections l through 91 do not 

apply to a discharge: 

(1) that is subject to any other state or federal 

statute that provides a procedure or remedy for contesting 

the dispute. Such statutes include those that prohibit 

discharge for filing complaints, charges, or claims with 

administrative bodies or that prohibit unlawful 

discrimination based on race, national origin, sex, age, 

handicap, CREED, RELIGION, _POLITICAL BELIEF, €9b9Rr COLOR, 
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MARITAL STATUS, and other similar grounds. 

(2) of an employee covered by a written collective 

bargaining agreement or a written contract of employment for 

a specific term;-e~ 

t3t--oE-an-em~leyee-who-i~--eo~ered--by--an--emp~eymen~ 

p~±±ey--ehat--p~o~±de~--tor--f+~~T--8nd--b±nd±ng-arb±t~~~±on 

before-a-netltra~-~h±~d-p~rty. 

Section 8. Preemption of corrunon -law remedies. 

tSeet+on~--%-thro~9h-9f-preem~t-~ii-other-right~-re±at+n9-tO 

and-e±aim~-~ee~±n9--redres~--ror--wrongftlT--di~eh8rge7--~h±s 

preemption--±nei~rie~-~ttt-is-not-i±m±ted-to-ri9ht~-~nd-eia±ms 

at-eom.men-±cw-or-i:l"l-eqtt ± ty-t fotat-a r ± se- from-· tor t--(")r--express 

or-±mpi±ed-ee~traet7-±neltld~~9-e}~~m~-ehae-~re i!i EXCEPT AS 

PROVIDED IN [SECTIONS 1 THROUGH 9], NO C_LA_l_M_ FOR WR6NSPHh 

DISCHARGE MAY ARISE FROM TORT OR EXPRESS OR IMPLIED "-------

CONTRACT.y-N6R-MA¥-!T-BB b~~ee-on~ 

ttt~--pttblic-policy; 

tZttBt--~n--±mplied--eev~n~nt--of--~ood--£a±th-and-~air 

eealingt 

t3tt§l--intent±ona~--er--ne9ligent--~nt~rf~r~nee---w±th 

eentr~et~al-righes,-pree~eet±ve-or-otherwi~e: 

t4t~--intent±onai----er---negli9~nt---inflietion---of 

emotional-di~tre~~~ 

t5t--£rt~t1d.; 

t6t--deft~mation; 
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t~t~--breaeh-~£-£id.t1e~ary-dt1ty; 

t8t~--ne9li9ent-er-±ntentionfli-m~~r~pr~~entation7 8R 

t9t--lo~~-e£-coneert±Hm:-or 

tl8t±§±-ne9ii9ence• 

ti!t- -'I'Hf S -- SBe'F+6N--86ES-N6'1'- PRBEMP'I'- f NBEPENBEN'l'-EA_H SE~ 

9P-Ae'!' f9N -ElR- f NBBPBNBBN'I' -EbA fM S 7 -~9<j>HER- -'!'HAN- -P9R ~ -"WRGNSPB b 

EHS€HARGE; --BHBBR-:.-SI:IBSEElffSNS-- t 1: t tAt-lfHR8H8H-t±tt6t -SfM?b¥ 

BBEAHSE-'I'HE¥-ARfSB-tN-~H6-~MPb9¥MEN'I'"SE~'FfNG, 
--· -

Section ~. Arbitration. (1) Under a written agreement 

of the parties, a dispute that otherwise could be 

adjudicated under [sections 1 thr0119h 91 may be resolved by 

final and binding arbitration as provided in this sect1on. 

{2) An of£~r to arbitrate must be in writing and 

contain the following provisions: 

(a) A neutral arbitrator must be selected by mutua: 

agreement or, in the absence of agreement, as provided in 

27-5-211. 

tbt--fn--the-ab~en~e-o£-e-written-agreemen~-to-~~i~eote 

the--arb±trt~tor~~--~ee~--ond--the--er~±eration--eo5ts 7 ---t~~ 

emp±oyer--and--th~-~mp%ey~e-~haii-eaeh-p~y-one-ha±£-of-tho~~ 

r:ee~-e:~d:-eost~~ 

tet..L!U_ The arbitration must be governed by the Uniform 

Arbitration Act, Title 27, chapter 5. If there is a conflict 

between the Uniform Arbitration Act and [sections 1 thrOtJgh 

9], [sections 1 through 9] apply. 
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tdtlfl The arbitrator is bound by [sections 1 through 

91. 

(3) If a complaint is filed under (sections 1 through 

9]. the offer to arbitrate must be made within 60 days after 

service of the complaint and must be accepted in writing 

within 30 days after the date the offer is made. 

(4) A party who makes a valid offer to arbitrate that 

is not accepted by the other party and who prevails in an 

action under [sections through 9) is entitled as an 

element of costs to reasonable attorney fees incurred 

subsequent to the date of the offer. 

(5) A DISCHARGED EMPLOYEE WHO MAKES A VALID OFFER TO 

ARBITRATE THAT IS ACCEPTED BY THE EMPLOYER AND WHO PREVAILS 

14 IN SUCH ARBITRATION IS ENTITLED TO HAVE THE ARBITRATOR'S FEE 

15 AND ALL COSTS OF ARBITRATION PAID BY THE EMPLOYER. 

16 tSti&l If a valid offer to arbitrate is made and 

17 accepted, arbitration is the exclusive remedy for the 

18 wrongful discharge dispute and there is no right to bring or 

19 continue a lawsuit under [sections 1 through 8). The 

20 arbitrator's award is final and binding, subject to review 

21 of the arbitrator's decision under the provisions of the 

22 Uniform Arbitration Act. 

23 Section 10. Repealer. Sections 39-2-504 and 39-2-505, 

24 MCA, are repealed. 

25 Section 11. Severability. If a part of this act is 
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invalid, all valid parts that are severable from the invalid 

part remain in effect. If a part of this act is invalid in 

one or more of its applications, the part remains in effect 

in all valid applications that are severable from the 

invalid applications. 

Section 12. Applicability. This act applies to claims 

~eeruin~ ARISING after the effective date of this act and-eo 

cia~m~-accr~in~-prio~-ee-t~~-~ff~ee±v~-dae~-or-~hi~-8et-thet 

hav~-net-be~ft~£±~ed. 

SECTION 13. EFFECTIVE DATE. THIS ACT IS EFFECTIVE 

JULY 1, 1987. 

-End-
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