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HOUSE BILL NO. 240

INTRODUCED BY THOMAS

IN THE HOUSE

INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & LABOR,

ON MOTION, REREFERRED TO COMMITTEE
ON JUDICIARY.

COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT.
SECOND READING, DO PASS.

ON MOTION, RULES SUSPENDED AND BILL
PLACED ON THIRD READING THIS DAY.

THIRD READING, PASSED.
AYES, 75; NOES, 25.

TRANSMITTED TO SENATE.
IN THE SENATE

INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & INDUSTRY.

COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 49; NOES, 0.

RETURNED TO HOUSE.



IN THE HOUSE
MARCH 21, 1987 RECEIVED FROM SENATE.

SENT TO ENROLLING.



50th Legislature LC 9995/01
1 ﬁ’mg BILL NO. _2%#0
2 INTRODUCED BY Edbsa
3
4 A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOQR THE
5 SUSPENSION OF LEGAL PROCEEDINGS IN CERTAIN INSURANCE CLAIM
6 SETTLEMENT CASES; INCREASING THE FINE THAT MAY BE IMPOSED
7 FOR VIOLATION OF THE INSURANCE CODE; AMENDING SECTIONS
8 33-1-317, 33-18-201, AND 33-1B-241, MCA; AND PROVIDING AN
9 APPLICABILITY DATE AND AN IMMEDIATE EFFECTIVE DATE."
10
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
12 Section 1. Section 133-1-317, MCA, is amended to read:
13 "33-1-317. Penralty imposed by commissioner., The
14 commissioner may, after having conducted a hearing pursuant
15 to 33-1-701, impose a fine not to exceed the sum of $576860
16 $25,000 wupon a person found to have viclated any provision
17 of this code, except 33-30-1012, or regulation duly
18 promulgated by the commissioner, except that the fine
19 imposed upon agents or adjusters shall not exceed $500. Said
20 Fine shall be in addition to all other penalties imposed by
21 the laws of this state apd shall be collected by the
22 commissicner in the name of the state of Montana. Imposition
23 of any fine hereunder shall be an order from which an appeal
24 may be taken, pursuant Co the provisions of 33-1-711."
25 Section 2. Section 33-18-201, MCA, is amended to read:
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"33-18-201. Unfair claim settlement practices
prohibited. (1) NKNo person may, with such frequency as to
indicate a general business practice, do any of thé
following:

f¥¥{a) misrepresent pertinent facts or insurance
policy provisions relating to coverages at issue;

t2¥(b) fail to acknowledge and act reasonably promptly
upon communications with respect to claims arising under
insurance policies;

t3yic) fail to adopt and implement reasonable
standards for the prompt investigation of c¢laims arising
under insurance policies;

t43(d) refuse to pay claims without conducting a
reasonable investigation based upon ail available
information;

tor{e) fail to affirm or deny coverage of claims
within a reasonable time after proof of loss statements have
been completed:

t6¥(£) neglect to attempt in good faith to effectuate
prompt, fair, und equitable settlements of claims in which
liability has become reasonably clear:

t¥¥(g) compel insureds to institute litigation to
recover amounts due under an insurance policy by offering

Substantially iess than the amounts ultimately recovered in

actions brought by such insureds:

"2 INTRODUCED BILL
HB MO
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t6¥{h) attempt to settle a claim for less than the
amount to which a reasonable man would have believed he was
entitled by reference to written or printed advertising
material accompanying or made part of an application;

+593(i) attempt to settle claims on the basis of an
application which was altered without notice to or knowledge
or consent of the insured:

tte¥(j} make claims payments to insureds or
beneficiaries not accompanied by statements setting forth
the coverage under which the payments are being made;

t:ty(k) make known to insureds or claimants a policy
of appealing from arbitration awards in favor of insureds or
claimants for the purpose of compelling them to accept
settlements or compromises less than the amount awarded in
arbitration;

t¥2y(l) delay the investigation or payment of claims
by requiring an insured, claimant, or physician of either to
submit a preliminary claim report and then requiring the
subsequent submission of formal proof of loss forms, both of
which submissions contain substantially the same
information;

t333(m} fail to promptly settle claims, if liability
has become reasonably c¢lear, under one portion of the
insurance policy coverage in order to influence settlements

under other portions of the insurance policy coverage; or

-3-
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{t14+{n) fail to promptly previde a reasonable
explanation of the basis in the insurance policy in relation
to the facts or applicable law for denial of a claim or for
the offer of a compromise settlement.

(2) As used in this section, liability is reasonably

clear when there is no genuine issue as to any material fact

regarding 1liability and the claiming party is entitled to

judgment as a matter of law.”

Section 3, Section 33-18-241, MCA, is amended to read:
"33-18-241. Separation of trial of claim for tack--of

gosed--farth unfair claim settlement practices Efrom trial of

underlying claim -- suspension of proceedings. (1) The trial

of a claim or action against an insurer under [section 4]

for tack--of-good-faith-in-tts-khanditng-sr-settiement-of-an

tnsurance-ctatm unfair claim settlement practices may not be

consolidated with a trial of the underlying claim if:

tiy(a) the tack-of--geood--faith insurance settlement

claim 1is against a party different from the party against

whom the underlying claim is made; and
€2¥(b) the parties have not stipulated to

consolidation of the trial of the *ack--cf--good-fatth

insurance settlement claim and the underlying claim,

(2) In the case of an insurance settlement claim that

is subject to the provisions of subsection (1), all

proceedings im the case must be suspended until the

-G
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liability issues of the underlying c¢laim have been

determined either by settiement or by judgment in faver of

the plaintiff."

NEW SECTION. Section 4. Indeéendent cause of action
-- burden of preof. (1) An insuted or a third-party claimant
has an independent cause of action against an insurer for
actual damages caused by the insurer's wviolation of
subsection {l){a), {1)(d), (1}(E), or (l)y{m) of 33-18-201.

{2) In an action under this section, a plaintiff is
not required to prove that the violations were of such
frequency as to indicate a general business practice.

{3) An insured who has suffered damages as a result of
the handling of an insurance c¢laim may bring an action
against the iasurer for breach of the insurance contract,
for fraud, or pursuant to this section, but not under any
other theory or cause of action. An insured may not bring an
action for bad faith in connection with the handling of an
insurance claim.

{4) In an action under this section, the court or jury
may award such damages as were proximately caused by the
violation of subsection (l){a), {(1)(d), (1)(f), or (Ll){m) of
33-18-201. '

{3) In order to receover under this section, a
plaintiff must prove the absence of any debatable reason for

the insurer's refusal to pay or refusal to pay the amcunt
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demanded by the plaintiff. A debatable reason is an arguable
reason that is open to dispute or question.

NEW SECTION., Section 5. Codification instruction.
Section 4 is intended to be cedified as an integral part of
Title 33, chapter 18, part 2, and the provisions of Title
33, chapter 18, part 2, apply to section 4.

NEW SECTION. Section 6. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applicatjons, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEﬁ SECTION. Section 7. aApplicability. This act
applies to causes of action arising after trhe effective date
of this acrt.

NEW SECTION. Section 8. Effective date. This act is
effective on passage and approval.

-End-
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APPROVED BY COMM. ON
BUSINESS AND LABOR

HOUSE BILL NO. 240

INTRODUCED BY THOMAS

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING POR A CAUSE

QOF ACTION FOR AND THE SUSPENSION OF LEGAL PROCEEDINGS IN

CERTAIN INSURANCE CLAIM SETTLEMENT CASES; INCREASING THE
FINE THAT MAY BE IMPOSED FOR VIOLATION OF THE INSURANCE
CODE; AMENDING SEE€PIONS SECTION 33-1-317, 33-208-283;--ANB

MCA; REPEALING SECTION 33-18-241, MCA; AND PROVIDING BN

APPLICABILITY DATE AND AN IMMEBIATE EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 33-1-317, MCA, is amended to read:
"33-1-317. Penalty imposed by commissioner. The

commissioner may, after having conducted a hearing pursuant

teo 33-1-701, impose a fine not to exceed the sum of $57-6606
$25,000 upon a person found to have viclated any provision
of this code, except 33-30-1012, or requlation duly
promulgated by the commissioner, except that the fine
imposed upon agents or adjusters shall not exceed 5500, Said
fine shall be in addition to all other penalties impogsed by
the laws of this state and shall be collected by the
commissioner in the name of the state of Montana. Imposition
of any fine hereunder shall be an crder from which an appeal

may be taken, pursuant to the provisions of 33-1-711."
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Sectton-2:--Section-33-18-201;-MECA;-isamended-to-read-

#33-18-26ts--Hnfair----ctaim-—--—settiement——--practices
prohibiteds {1} No-persen-may;-with--such--frequency—-as—-to
indicate———-a--general--business-—practicer;--do--any--cf--the
foltowings

tiyfay--misrepresent——pertinent--facts---or---inaunranee
poiiey-provisiona-relnating-to-coverages-at-fsspnes

f27191—-55ii—to—aeknowiedge—and—actfreasonabiy—promptiy
upeR--COMMunications —with--respect-—to-ciaims-arising-under
itnsurance-policiess

t33tcr--fait--to-—~-adept-—-and---implement---reasonabie
standards-—-for--the--prompt--investigaticn-ef-elaims-arising
ender-+nsarance-polietess

t47&91——refuse*Atc——pay—vciaima-—withont"fccnducting—-a
reasonabie----investigation---based---upon---alt-——-avaiiabie
tnformations

toyte} —fatt-to—-affirm—-or-——deny--covermge—-af—-cimima
within-a-reasenabia-time-after-precf-of-losa-statements—have
been-compieteds

t6rtfy-~negtect--to-attempt-in-good-faith-te~effectunte
prompty-fairr-and-equitable-settliements-of-claims——in-—-whieh
tiability-has-become-reasenably-clears

t71{9) —compel--insureds—-to--institunte--titigation--te
recover-amounts-due-nnder-an-insurance--policy--by--offering

substantiatiy--iess-than-the-amounts-uitimately-recovered-in

-2- HB 240
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actions-brought-by-soeh-inanredss
t83th}-—attempt-to-settie-a-elaim-——for--tesas--than--the
amount——to—uhich—a—renscnnbic—mun—uouid—haverbeiieved-he-wss
entitled-by-reference—-te--written--or--printed--advertising
materiat-accompanying-or-made-part-sf-an-appiireation:
t9)ti}-—attempbt-—to--settie-—-claims——on-the-basia-of-an
apptication-which-was-altered-without-notice-to-or-knowiedge
er—consent-of-the-insured;
t10+tjy-mare---claims-—-payments---to---—-insureds----er
beneficiaries--not--accompanied--by-statements-setting-forth
the—csverage-under-which-the-payments-are-being-made;
i3y {ky-make-known-to-insoreds-or-ciaimants-a-poticy-of
appeatiing-from-arbitration-awvards-in-faver--of--insuredas—-or
ctatmants--for--the--purpose-——of--compelling--them—to-accept
settlements-or-ecompromises—-ieas-than-the-amount——awarded——in
arbitration;
t12y{1}t12}-detay-——the-—investigation--ar—-—paymenc—-af
elaima-by-requiring-an-insured;-ctaimant;—-or--physician——of
either-—to——submit--a--pretiminary--ctatm--report--and--then
requiring-the-subsequent-submission-cf-formai-proof-af--toss
forma;——both—-of-which-submissiens-contain-substantiatiy-the
same-information;
t333¢my--fart-to-promptiy-settie-claims;-1f--iiabitity
has--become--reasonabiy--clear;--—under——one--portion-—-of-the

tnsurance policy-coverage-in-order-to-infinence--setriements

-3- HB 240
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under-other-portions-of-the-insurance-peticy-coverages-or
tr4r{nyci4y--fait--to--promptiy——previde--a--reasonabie
expianation-of-the-basis-in-the-insurance-poticy-in-relation
to-the-facta-or-appiicable-taw-for-deniat-cf-a-ctaim-or--for
the-offar-of-a-compromise-sebbiement~

t2y--As—-used--in-this-sectiony;—iitabiliity-is—reasonabiy

clear-when-there-is-no-genuine-issue-asa-to-any materiai-fact

regarding-tiabtiity-and-the-sltaiming-party —is——entitled——to

Judgment-as-a-matter-of-lawst

Section 2. REPEALER. Section 33-18-241, MCA, is
amended-to-reads RLPEALED.

133-18-243>~-Separation-of-triat-of-ctaim-for--ack--of

good-—faith unfair-eiaim-—settiement-practices from-trialt-of

underiying-claim ———suspension-of-proceedings: {1} FThe-triai

of-a-ctaim-or-action-against-an-insurer under--fsection—-41
for--tack--of-good-fairth-in-ita-handting-or-settiement-of-an

insurance-ciaim unfair-claim-setelement-practices may-not-be

consotidated-with-a-triat-of-the-undertying-clatm-+£€+

t3ytay--the-tack-of-—good--faith insurance--settiement
ctaim--is--against——a-party-different-£from-the-party-againse
whom-the-underiying-ciaim-is-made;—-and

t2¥tb}--the---parties—--have--—--nokt----stipuiated----to
eonsotidatton——-of——the--triat--of--the—-tack--of--gosd-faith

insurance-gettiement citaim-and-the-nnderiying-ciatm<

t2}-——In—the-case-cf-an-insvrance-set+riement-—claim——that

—-4- HB 240
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is-~—subject--te—-che--provisions—-of - -subsection--¢i};--ait

procesdinga——in-—the--case-—must——-be--suspended--untii---the

liability-——issues---of —-—the-—underiying--ctaim--have--been

determined-either-by-sectlement-or-by-judgment—in-—Favor——of

the-ptaintiff- 4

NMEW SECTION. Section 3, Independent cause of action
-- burden of preof. (1) An insured or a third-party claimant
has an independent cause of action against an insurer faor
actual damages caused by the insurer's violation of
subsection ti¥tat7-t33tdyy-{1yt€yy-or-{xytmy (1), (4), (5},
(6} (9). OR (13) of 33-18-201.

(2) In an action under this section, a plaintiff is
not required to prove that the violations were of such
frequency as to indicate a general business practice.

{3) An insured who has suffered damages as a result of
the handling of an insurance c¢laim may bring an action
against the insurer for breach of the 1insurance contract,
for fraud, or pursuant to this section, but not under any
other theory or cause of action. An insured may not bring an
action for bad faith in connection with the handling of an
insurance claim.

{4) In an action under this section, the court or jury
may award such damages as were proximately caused by the
vinlation of subsection +iyt+ays—+23tdy7—tx¥t€y+- -0 —t2¥{m}

(1}, 14): (5). (6), {9), OR (13} of 33-18-201. EXEMPLARY

-5 HB 240
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DAMAGES MAY ALSO BE ASSESSED IN ACCORDANCE WITH 27-1-221,

(5) In--order--to--recever--under--this--—-seection;---a
plaintiff-must-prove-the-absence-of any-debatabie-reasen-for
the-—insureels--refusat--to-pay-sr-refusai-to-pay-the-amount
demanded-by-the-pitaintiff--A-debatabie-reason-+s-—an-arguable

reason-that-is-open-té-diapute-or-guestions AN INSURER MAY

NOT BE BELD LIABLE UNDER THIS SECTION IF THE INSURER HAD A

RFASONABLE BASIS IN LAW OR_IN FACT FOR CONTESTING THE CLAIM

OR THE AMOUNT OF THE CLAIM, WHICHEVER IS IN ISSUE.

(6) (A) AN INSURED MAY FILE AN ACTION UNDER THIS

SECTION, TOGETHER WITH ANY OTHER _CAUSE OF ACTION THE INSURED

HAS AGAINST THE INSURER. ACTIONS MAY BE BIFURCATED FOR TRIAL

WHERE JUSTICE SO REQUIRES.

{B}] A THIRD-PARTY CLAIMANT MAY NOT FILE AN ACTION

UNDER THIS SECTION UNTIL AFTER THE UNDERLYING CLAIM HAS BEEN

SETTLED OR__A JUDGMENT ENTERED IN FAVOR OF THE CLAIMANT ON

THE UNDERLYING CLAIM.

(7) THE PERIOD PRESCRIBED FOR COMMENCEMENT OF AN

ACTION UNDER THIS SECTION IS:

(A} FOR AN INSUHED, WITHIN 2 YEARS FROM THE DATE OF

THE VIOLATION OF 33-18-201; AND

(B) FOR A THIRD-PARTY CLAIMANT, WITHIN 1 YEAR PROM THE

DATE OF THE SETTLEMENT OF OR THE ENTRY OF JUDGMENT ON THE

UNDERLYING CLATM,

(8) AS USED IN THIS SECTION, AN INSURER INCLUDES A

-6 HB 240
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PERSON, FIRM, OR CORPORATION UTILIZING SELF-INSURANCE TO FAY

CLAIMS MADE AGAINST THEM.

NEW SECTION. Section 4. Codification instruction,
Section 4 3 is intended to be codified as an integral part
of Title 33, chapter 18, part 2, and the provisions of Title
33, chapter 18, part 2, apply to section 4 3.

NEW SECTION. Section 5. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect, If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applicaticons that are severable from
the invalid applications.

NEW SECTION. Section 6. MApplicability. This act
applies to causes of action arising after the effective date
of this act.

NEW SECTION. Section 7. Effective date. This act is
effective on passage-and-appreva® JULY 1, 1987.

-End-
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HOUSE BILL NO. 240

INTRODUCED BY THOMAS

A BILL FOR AN ACT ENTITLED: “"AN ACT PROVIDING POR A CAUSE

OF ACTION FOR AND THE SUSPENSION OF LEGAL PROCEEDINGS IN

CERTAIN INSURANCE CLAIM SETTLEMENT CASES; INCREARSING THE
FINE THAT MAY BE IMPOSED FOR VIOLATION OF THE INSURANCE
CODE; AMENDING SBET$ONS SECTION 33-1-317, 33-i8-28%1;--AND

MCA; REPEALING SECTION 33-18-241, MCA; AND PROVIDING AN

APPLICABILITY DATE AND AN IMMEBIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 13-1-317, MCA, is amended to read:
"33-1-317. Penalty imposed by commissioner. The

commissioner may, after having conducted a hearing pursuant

to 33-1-701, impose a fine not to exceed the sum of §57080

$25,000 upon a person found to have violated any provision

of this code, ewxcept 33-30-1012, or regulation duly
promulgated by the commissioner, except that the fine
imposed upon agenks or adjusters shall not exceed $500. Said
fine shall be in addition to all other penalties imposed by
the laws of this state and shall be collected by the
commissioner in the name of the state of Montana. Imposition
of any fine hereunder shall be an order from which an appeal

may be taken, pursuant to the provigions of 33-1-711."
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Sectian«i:~«Scction—aa-ia-iei1—MEAr-ia—amended—eo—readr
"33-18—2917~-anair---—c}eim————settiement-——-practices
prehibiteds (3} Ro-person-may7-with--such--frequency--as—-to
indicate-——a—~generai——busines:——prncticer--éo--any—-ef—-the
foltowings
tiyf{ay--mrsrepresent--pertinent—-facka--—-gr-—-insurance
potrey-provisions-relating-te-coverages-at-issner
faftgi——Eaii—ee—aeknowiedge*and»aet~renscnabiy—prompt}y
upon——communicutions-*with--reapeet——to—claima—arising—nnder
insuranee-poticiess
t3rtey-—-fait--to---adopt---and---implement--—-reasenabie
:tandards--fer—-the--prompt--investigation-ei—c}aims—arising
under-insurance-policies;
f&ftgi—-reénae——tuu“pay——c}nims"~withaut——conducting—‘u
reasonable----inveatigation---based--—-upon---aii---avaiiabte
infarmations
t53te —-Eaii—to--afEirm——or——deny——covernge——of——c}aima
withinAa—reasonabie-time—aftcr—preof~of-}oaa-sbabements-have
been-completed;
t61¢tE)--negiect-~to-artempe-in-geod-faith-te-effeckunte
prompty-ﬁairyvané-eqnitab}efsettiementsfof—ciaims——in——uhich
liability-has-become-ressonabty-ciaars
f?}iﬂi—-compelw*insureds—‘toffinstibute——}itégation——to
recover-amounbs-dueaundgr—an-inaurance‘—po}icy'—by-foffering

snbstantiai}y——ie::fthunAtheAameunts—nitimate}y—recovered—in

~-2- HB 240
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Bctions-brought -bf ~stck-insuredss
t6}thi--Bttempt—ko-satein-a-ctaim--Ear——tess--than--the
amount--té6-which-a-ressonabie-man-weuld-have-belisved-he-was
eﬁtitiéé—by-refeianee—-to--written——or——printed—-advertising
material-aceompanying-ar-made-part-af-an-apptications
t91ti}--ateempe-—to--settie--ciaims--on-the-basis-of-an
appiication—which—nas—aitered—without—notiee—to-or-kneuiedge
or-consent-sf-the-insureds
t303{j)-make—--etaims---payments--—to—---insureds——--or
benefictaries-—not--—accompanied--by-statements-setting-forth
the-coverage-under-which-thé-payments-sare-being-made:
tiiythy-makes-known-to-insureds-or-etaimants-a-paticy-of
dppeating-from-arbitration-awards-in-faver——of—-insuieds--or
claimants--for--the--parpése~-sf--compeliing-—them—to-accept
settiements-or-compromises-less-than-the-amennt--awarded--in
arbitratiens
t12341)¢12}-detay---the--investigation——or--payment--sf
ctaims-by-requiring-an-insuredr-ctaimants-—of—-physician——of
either-—to--submit--e--pretiminary--ctaim--repart--and--then
requiring-the-subsequent-submission-of-formal-proof-of--toss
€ormsr--both--of-whichk-submissiona-contain-substantialiy-the
same-taformations
t¥33imy——Faii-bo prompily-sectie-pinime,; - iF--tiabitity
Has--béecome--reasonabiy—-éledir;——undei—-one--portion sf-the

insurance-potiecy-coverage-in-order-to-infinence--settiements
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onder-other-poertions-of-the-insurance-policy-coverager-—or
fii}igifliff—fnik-—to~—promptiy—-previde~—a~—reasonabie
explanation-sf-the-basts—in-the-insurance poticy-in-retation
to-tha-facts-or-applicable-taw-for-dentat-of-a-ctaim-sr--for
the-sffer-of-a-compremise-settiements

t2y--hAs~-~used--in-this-section;-limbiiity-t3-reasonabty

ciear-when-there-is-no-qenuine-issue-as-to-any-makeriai-fact

regarding-tiabitity-and-the-cltaiming-party--is--entitied--to

judgment-ss-a-matter-of-law:*®

Section 2. REPEALER., Section 33-18-241, MCR, is
amended-to-vead: REPEALED.
133-18-24k---Separation-of-trint-of-ciaim-For--tack--of

good--fatth unfatr-citaim-sctblement-practices from-trial-of

underiying-etaim ---suspension-of-proceedings- {i} Fhe-trial

of -a-ctaim-or-action-against-an-insurer gnder--{section--44
for--itack--eof-geod-faith-in-itta-handting-es-asttiement-of-an

tnsurance-ciaim unfair-claim-settiement-practices may-not-be

consoiiduted-with-a-tria}-af—the—underlying-cinim-+§7

tiitay--the-tack-of--goed--faith 4insurance——settiement

ciaim--is--against--a-party-different-fFrom-the-party-agatnst
whom-the-undertytng - ectaim-ra-mader-and

t2}¢b}-~the - -parties - -have-—--neok----stiputated----te
conastidation--ef--the--trinl—-of--the--lack--of--gbad-faith

insurdnecea-sertiement ciaim-ahd-theé-underiying-ciaims

t2)}--In-theé-case-of -an-insurance-sattiement-ciaim--that
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is--—subject--to--the--provisions--of--subsection-—-{3}; —nii

preceedings--in--the--case--must—-be--suspsnded-—untit---the

iiabitiey-—-issues--——of—--the--underiying--ctaim—-have-—been

determined-sither-by-settiement-or-by-judgment—in--faver——of

the-praineiff

NEW SECTION. Section 3. Independent cause of action
-- burden of proof. (1) An insured or a third-party claimant
has an independent cause of action against an insurer for
actual damages caused by the insurer's viclation of

subsection ti¥tapr-¢I4¢dyr—(2y¢Ey7-or—(23¢my (1}, (4). (5),

{6}, {9), O& (13) of 33-18-20i.

{2) In an action under this section, a plaintiff is
not required to prove that the violations were of such
frequency as to indicate a general business practice.

{31} An insured whce has suffered damages as a result of
the handling of an insurance claim may bring an action
against the insurer for breach of the insurance contract,
for fraud, or pursuant to this section, but not under any
other theory or cause of action. An insured may not bring an
action for bad faith in connection with the handling of an
insurance claim.

(4) In an action under this section, the court or jury
may award such damages as were proximately caused by the
violation of subsection t¥ytays—tIy¢d);——+i3t€y5-—-or -{ittmy}

(L), (%), (5}, (6}, (9), OR {13) of 33-18-201. EXEMPLARY
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DAMAGES MAY ALSO BE ASSESSED IN ACCORDANCE WITH 27-1-221.

(5) In--order--to--resaver--under--this---secttony---a
plaintiff-must-prove-the-absence-cf-any-debatabie-reason-for
the--insureris--refusat--to-pay-or-refusai-te-pay-the-amount
demanded-by—the-ptaintiffs-A-debatable-reascn-in-an-arguabie

ceason-that-ia-ocpen-to-dispute-asr-questions AN INSURER MAY

NOT BE HELD LIABLE UNDER THIS SECTION IF THE INSURER HAD A

REASONABLE BASIS IN LAW OR IN FACT FOR CONTESTING THE CLAIM

OR _THE AMOUNT OF THE CLAIM, WHICHEVER IS IN ISSUE.

(6) (R) AN TINSURED MAY FILE AN ACTION UNDER THIS

SECTION, TOGETHER WITH ANY OTHER CAUSE OF ACTION THE INSURED

HAS AGAINST THE TNSURER. ACTIONS MAY BE BIFURCATED FOR TRIAL

WHERE JUSTICE SO REQUIRES.

1B} A THIRD-PARTY CLAIMANT MAY NOT FILE AN ACTION

UNDER THIS SECTION UNTIL AFTER THE UNDERLYING CLAIM HAS BEEN

SETTLED OR _A JUDGMENT ENTERED IN FAVOR OF THE CLAIMANT ON

THE UNDERLYING CLAIM,

(7) _THE PERIOD _PRESCRIBED POR COMMENCEMENT OF AN

ACTION UNDER THIS SECTION IS:

(A) FOR AN INSURED, WITHIN 2 YEARS FROM THE DATE OF
THE VIOLATION OF 33-18-201; AND

(B) FOR A_THIRD PARTY CLAIMANT, WITHIN 1 YEAR FROM THE

UNDERLY TNG CLAIM.

() AS USED 1IN THIS SECTION, AN INSURER INCLUDES A
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FERGON, FIRM, OR CORPORATION UTILIZING SELF-INSURANCE TO PAY
CLAIME MADE AGAINST THEM.

NEW SECTION. Section 4. Codification instruction.
Section 4 3 is intended to be codified as an integral part
of Title 33, chapter 18, part 2, and the provisions of Title
33, chapter 18, part 2, apply to section 4 3.

NEW S8ECTION. Section S. Severability. If a part of

this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one eor more of its applications, the part remains
in effect in all valid applications that are severéble from
the invalid applications.

NEW SECTION. Section 6. Applicability. This act
applies to causes of action arising after the effective date
of this act.

NEW SECTION. Section 7. Effective date. This act is
effective on passage-and-approvai JULY 1, 19B7.

~-End-~
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HOUSE BILL NO. 240

INTRODUCED BY THOMAS

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING PSR A CAUSE

OF ACTION FOR AND THE SUSPENSION OF LEGAL PROCEEDINGS IN

CERTAIN INSURANCE CLAIM SETTLEMENT CASES; TNCREASING THE
FINE THAT MAY BE IMPOSED FOR VIOLATION OF THE INSURANCE
CODE; AMENDING SEET#ONS SECTION 33-1-317, 33-1i8-28%i7--AND

MCA; REPEALING SECTION 33-18-241, MCA: AND PROVIDING AN

APPLICABILITY DATE AND AN IMMEPIAYE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 33-1-317, MCA, is amended to read:
"33-1-3117. Penalty imposed by commlssioner. The

commissioner may, after having conducted a hearing pursuant

to 33-1-701, impose a fine not to exceed the sum of $57;8868
$25,000 upon a person found to have violated any provision
of this code, except 33-30-1012, or regulation duly
promulgated by the commissioner, except that the fine
imposed upon agents or adjusters shall not exceed $500. Said
fine shall be in addition to all other penalties imposed by
the laws of this sta:.. and shall be collected by the
commissioner in the name of the state of Montana. Imposition
of any fine hereunder shall be an order from which an appeal

may be taken, pursuant to the provisions of 33-1-711."
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Seerion—27--Section-33-18-2837;-MEA;-ts-amended-to-read:s
#33-18-28t---Unfair-——-ciaim—---serciement---—practices
prohibiteds {1} No-person-may;-with--auch--frequency—-aa——to
indieate-——-a-—generat--business--practicer;——do--any--cf--the
fatiawing:
tijtay-—misrepresent--pertinent--facts---ee--—insarance
pettcy-provistons-reiating-to-coverages-at-issue;
t23tb}--fail-to-acknowledge-and-act-reassnabiy-promptiy
npen--communicattena-—with--reapect--to-claims-arising-under
itnsurance pelicieas
t3ttey-—-faii--to---adopt---and-—--implement---reassnabte
standarda—-for--the--prompt--investigatron-of-claims-arising
nnder-tnsurance-polictess
téttd}--refuse——te--pay--ctaima--without--cenducting--a
reascnabte-—---inveatigatiton---based---upon---ati-—-avasirabie
imformations
t5ytey—-fati-to--affirm——or--deny--coverage--of--ciaims
within-a-reasonable-time-after-prosf-cf-losa-atatementas-have
been-cempteted;
t63tf}-—negtect--te-attempt-in-gond-faith-to-effectunte
promptr-fatrr-and-equitabte-sertiements-of-ciatma—-in—-which
trabttity-has-become-reasonabty-ctears;
t7+tgr-—compei--tnsureds--to--institute--titigation--ea
recever-amounts-due-under-an-tnunrance--petiey--by--offering

substantially--iess-than-the-ameunts-uitimatety-recovered-in

-2- : HB 240
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actions-brounght-by-such-insureds;
t8yth}--atcempt-to-settie-a-claim—-foar-—-tess- -than-—-the
amount--to-which-a-reasonabie-man-wouid-have-believed-he-was
entitied-by-reference--to--written--sr--printed--advertising
matertat-accompanying-or-made-part-of-an-appiicatiens
t9tti}--attempt-—to-—-—aettle--ciaims--on-the-basis-af-an
application-which-was-nitered-withont-notice-to-ar-knewtedge
or-consent-of-the-itnsureds;
ti8ytj}-make-—-ctaims---payments-—-te-—--inspreds—--~ar
beneficiariea--net--accompanied--by-statements-setring-foreh
the-ecverage-under-which-the-paymenta-are-betng-made;
titytki-make-known-to-insareds-or-ciatmants-a-potrey-of
appeating-from-arbitration-awards-in-favor-—of--insureds--ar
craimants-—for--the--purpose-—of--compeliimg-—them-teo-aceept
settiements-or-cempromises-iess—than-the-ameunt--awarded--in
arbttrations
ti2yt1}ti2)r-detay---the--investrgatron--or--payment--aof
ctaima-by-requiring-an-insured;-claimant;--or—-physictan——of
etther--to--submit-—a--preltiminary--cimaim--report—-and--thenm
requiring-the-subsequent-submission-of-formai-procf-of--iasa
ferms;--both-—of-which-submissions-contain-substantiatiy-the
same-infermations;
t33r{my--fatl-to-proemptiy-settie-ctaima; --if-—iabhiltiry
has--become--reasenabiy--c¢ltear;--under--one--pertion-—cf-the

tnsurance-poticy-coverage-in-order-to-infiuence--settiemencs
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under-other-portions-of-the-tnsuranee-poticy-coverager—or
f}41151+167~ffai1’7to—~promptiy*‘prcvide——a——feasanabie
axplanation-af-the-basis-in-the-tnsnrance-pstiey-in-retatton
to-the-facts-or-appiicabte-taw-for-dentati-of-a-claim-or——for
the-offer-of-a-compromise-—settiements

{2} -hs--paed--in-this-sectiony-tiabitity-ts-reasanably

ciear-when-there-is-no-genuine-isane—as—ts-any-materiat-fact

regarding-tiabittey-and-the-ciaiming-party--is--entitied--to

judgment —as-a-matter-of-tawst

Section 2. REPEALER. Sectian 33-1B-241, MCA, ig
amended-to-reads REPEALED.
833-38-24tx--Separatron-af-triat-nf-etaim-for--taer--of

qood--fatth ggfair*ciaim—setb}ement—practices from-triat-of

underiyimg-etatm ---suspension-of proceedings: ti) Prhe-trial

of-a-claim-or-action-agatnst-an-insurer under--{section--41}
for--lack--of-geed-fatth-ta-rta~handtimg-or-ascttiement-of-an

tnaurance-ciatm unfatr-ciaim-settiement-practices may-not-be

consstidated-with-a-triat-of-the-underiyvying-ciaim-1f+

tiytay-—the-tack-af--good--faith insurance--settiement

clmim-——t9-—Aagainst--a-party-different—from-the-parry-againsat
whom-the-underiying-ectaim-+s-mades-and
t21tb}--the-—-parties---have----not———-stiputated----to
consstidation——of--the—-trial--of--the--tack--of--goed-£faith
tasurance-sebtiement ciatm-and-the-undertying-elaims

t2y--in-the-case~-of-an—itnsurance—settiement-ciaim——that
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is---subject--teo-—the--previsions—-of--subsectton--{i}y--ati

proceedings-—in-—-the--case--must——be--svapended--ontii--—+he

ttability-~—issnes——-of-—-the--underiying-—etaim--have——been

determined-either-by-settiement-or-by-judgment-in-—faver--of

the-plaineiff-t

NEW SECTION. Section 3. Independent cause of action
-- purden of procf. (1) An insured or a third-party claimant
has an independent cause of action against an insurer [or
actual damages caused by the insurer's wviolation of
subsection ¢¥¥tatv—tirtdys—{3¥tfyr-or-t¥tmy (1), (4}, (5),
(6), (9), OR (13) of 33-18-201.

{2y In an action under this section, a plaintiff is

not required to prove that the wviolations were of such
frequency as to indicate a general business practice.

{3) An insured who has suffered damages as a result of
the bhandling of an insurance <c¢laim may bring an action
against the insurer for breach of the insurance contract,
for fraud, or pursuant to this section, but not under any
other theory or cause of action. An insured may not bring an
action for bad faith in connection with the handling of an
insurance claim.

(4) In an action under this section, the court or jury
may award such damages as were proximately caused by the
vioclation of subsection ti¥tatr-t¥¥tdys-—t¥3tEys—-or--tiy{my

(1),  14), (5). ({6), (9}« OR (13) of 33-18-201. EXEMPLARY
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DAMAGES MAY ALSO BE ASSESSED IN ACCORDANCE WITH 27-1-221,

(5) #n--order--to--recover--under—-this—--ssctiany---g
piaintiff-must-prove-the-absence-cf-any-debatabie-reasan-for
the--insurerta-—-refusal--te-pay-er-refusal-ec-pay-the-amount
demanded-by-the-ptatntiff<-A-debatabie-reason-is-an-arguabie
reason-that-is-open-to-dispute-or-question: AN INSURER MAY

NOT BE HELD LTABLE UNDER THIS SECTION IF THE INSURER HAD A

REASONABLE BASIS IN LAW OR _IN FACT FOR CONTESTING THE CLAIM

OR THE AMOUNT OF THE CLAIM, WHICHEVER IS IN ISSUE.

(6} (A) AN INSURED MAY FILE AN ACTION UNDER THIS

SECTION, TOGETHER WITH ANY OTHER CAUSE OF ACTION THE INSURED

HAS AGAINST THE INSURER. ACTIONS MAY BE BIFURCATED FOR TRIAL

WHERE JUSTICE SO REQUIRES.

{B) A THIRD-PARTY CLAIMANT MAY NOT FILE AN ACTION

UNDFER THIS SECTION UNTIL AFTER THE UNDERLYING CLAIM HAS BEEN

SETTLED OR A JUDGMENT ENTERED IN FAVOR OF THE CLAIMANT ON

THE UNDERLYING CLAIM.

(7) THE PERIOD PRESCRIBED FOR COMMENCEMENT OF AN

ACTION UNDER THIS SECTION IS:

{A) FOR AN INSURED, WITHIN 2 YEARS FROM THE DATE OF

THE VIOLATION OF 33-18-201; AND

(B) FOR A THIRD-PARTY CLATMANT, WITHIN 1 YEAR FROM THE

DATE OF THE SETTLEMENT OF OR THE ENTRY OF JUDGMENT ON THE

UNDERLYING CLAIM,

(B) A5 USED TN THIS SECTION, AN INSURER INCLUDES A
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PERSON, FIRM, OR CORPORATION UTILIZING SELF-INSURANCE TO PAY

CLAIMS MADE AGAINST THEM.

NEW SECTION. Section 4. Codification instruction.
Section 4 3 is intended to be codified as an integral part
of Title 33, chapter 18, part 2, and the provisions of Title
33, chapter 18, part 2, apply to section & 3.

NEW SECTION. Section 5. Severability. If a part of

this act is 1nvalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION. Section &6. Applicability. This act

applies to causes of action arising after the effective date

Vof this act.

NEW SECTION. Section 7. Effective date. This act is
effective on passage-and-appreval JULY 1, 1987.

—End-
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