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HOUSE BILL NO. 143 

INTRODUCED BY HARPER, DONALDSON 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

JANUARY 12, 1987 

FEBRUARY 2, 1987 

FEBRUARY 3, 1987 

FEBRUARY 4, 1987 

FEBRUARY 5, 1987 

FEBRUARY 10, 1987 

MARCH 6, 1987 

MARCH 10, 1987 

MARCH 12, 1987 

MARCH 14, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON BUSINESS & LABOR. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 96; NOES, 0. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON LABOR & EMPLOYMENT RELATIONS. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 50; NOES, 0. 

RETURNED TO HOUSE WITH AMENDMENTS. 



MARCH 17, 1987 

MARCH 18, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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INTRODUCED BY 

BY REQUEST 

A BILL FOR AN ACT ENTITLED: 

LAWS ON UNEMPLOYMENT 

"AN ACT GENERALLY REVISING THE 

INSURANCE; PROHIBITING VENDORS 

DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS 

FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING 

SECTIONS 18-4-241, 39-51-201, 39-51-203, 39-51-204, 

39-51-407, 39-51-1101, 39-51-1109, 39-51-1121, 39-51-1125, 

39-51-1213, 39-51-1219, 39-51-1301, 39-51-1303, 39-51-1304, 

39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402, 

39-51-2403, 39-51-2410, 39-51-2501, 39-51-3105, 39-51-3202, 

AND 39-51-3206, MCA; REPEALING SECTION 39-51-2206, MCA; AND 

PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1~ Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in 

chapter, unless the context clearly requires otherwise, 

following definitions apply: 

this 

the 

( 1) "Annual payroll" means the total amount of wages 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2) "Base period" means the first four of the last 

~n• Leo;.,.,,.. cou~d 
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five completed calendar quarters immediately preceding the 

first day of an individual 1 s benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a temporary 

total disability as defined in 39-71-116 or a similar 

statute of another state or the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 24 months of the 

on which the individual's disability was incurred. 

date 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to h~~ 

the individual's unemployment. 

(4) ''Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

-2- INTRODUCED BILL 
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pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

( 5} "Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6) "Calendar quarter" means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(7) "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) "Department" means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

(9) "Employing unit" means any individual or 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or ~~bseq~ent-to-de~~ery-T,--T936, 

had in its employ one or more individuals performing 

services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 

-3-
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which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by such agent or 

employee, provided the employing unit has actual or 

constructive knowledge of the work. 

(10) "Employment office., means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other free public employment 

offices operated and maintained by the United States 

government or its instrumentalities as the department may 

approve. 

(ll) 11 Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 

(12) "Gross misconduct'' means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

-4-
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admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or h±s the employer. 

(13) ''Hospitaln means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

(14) (a) ''Institution of higher education'', for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students 

employment in a recognized occupation; and 

for 

(iv) is a public or other nonprofit institution. 

gainful 

{b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(15) ''State'' includes, in addition to the states of the 
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United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

(16) ''Unemployment insurance administration fund'' means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

(17) (a) ''WagesH means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any medium other 

than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term ''wages'' does not include: 

(i) the amount of any payment, including the amount 

paid by an employer for insurance or annuities or into a 

fund to provide for such payment made after July 1, 1987, to 

or on behalf of an employee or a dependent under a plan or 

system established by an employer that makes provision for 

the employee generally or fo! a class or classes of 

employees or their dependents on account of: 

(A) retirement; 

(B) sickness or accident disability~ but in the case 

~~ents made to an employee or dependent, this 

-6-
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subsection (l7)(b)(i)(B) includes from the term "wages" only 

payments that are received under a workers' compensation 

law; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and~ request of such county welfare office. 

(18} "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(19) An individual's ''weekly benefit amount'' means the 

amount of ·,benefits h.e the individual would be entitled to 

receive for 1 week of ··total unemployment." 

Section ·2. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. ( 1) "Employment", 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied~ 

(2) (a) The term "employment" includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state; or 
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(ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A) the base of operations or, if there is no base of 

operdtions, then the place from which such service is 

directed or controlled, is in this state; or 

(B) the base of operations or place from which such 

service is directed or controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localized within a 

state if: 

(i) the service is performed entirely within such 

state; or 

(ii) the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual 1 s service within the state, foe 

example, is temporary or transitory in nature or consists of 

isolated transactions~ 

(3) Service not covered under subsection {2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

paid under an unemployment insurance law of any other state 

or of the federal govern~ent is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident oE this state and the department 

-8-
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approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that: 

(a) such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under ~~5 the individual's contract and in 

fact; 

(b) such service is either outside the usual course of 

the business for which such service is performed or that 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed; and 

(c) such individual is customarily engaged in an 

independently established trade, occupation, profession, or 

business. 

{ 5) The term ••employment" includes service per formed 

after--Be~ember--31,-19~%, by an individual in the employ of 

this state or any of its instrumentalities {or in the employ 

of this state and one or more other states or their 

instrumentalities) for a hospital or institution of higher 
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education located in this state. The term "employment" 

includes service performed a£ter--a~%y--%7--~9~5T by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its university, any of 

its colleges, public schools, components or units thereof, 

or any local government unit and one or more other states or 

their instrumentalities or political subdivisions whose 

services are compensated by salary or wages. 

(6) The term "employment .. includes service performed 

a~~@r-aeeember-3~7-~9Y%, by an individual in the employ of a 

religious, charitable, scientific, literary, or educational 

organization. 

( 7) (a) The term "employment" includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, a£te~ 

Beeember--3~,--79~%, in the employ of an American employer, 

other than service which is considered employment under the 

provisions of subsection (2) of this section or the parallel 

provisions of another state's law, if: 

(i) the employer's principal place of business in the 

United States is located in this state; 

(ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

-10-
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(B) the employer is a corporation which is organized 

under the laws of this state; or 

(C) the employer is a partnership or a trust and lhe 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections (7}(a){i) and 

(7)(a}(ii} of this subsectjon are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "American employer,., for purposes of this 

subsection, means a person who is: 

(i) an individual who is a resident 

States; 

( i i) a partnership if two-thirds or 

partners are residents of the United States; 

of the United 

more of the 

(iii) a trust if all of the trustees are residents of 

the United States; or 

(iv) a corporation organized under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment ~~bj~et--to--t~is--eh8p~~r-ef£eet~~e 

~an~ary-~;-%9~87 whenever the employing unit pays $20,000 or 
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more in cash to workers for agricultural labor in any 

quarter in the current or preceding calendat· year or employs 

10 or more workers in agricultural labor on 20 days in 20 

different weeks du~ing the current or prece~ing calendar 

year. If an employer is otherwise subject to the cttapter 

and has agricultural eu1ployment, all employees are covered 

under the chapcex regardless of the amount of money 

expended for agricultural purposes~ 

(9) Domestic .service exempted under 39-51-204(1) (b) is 

considered employment ~tlbject--to--t:h i~- -ehapter --- t!'ffl':e'ei ve 

dantlary--t7-i9i8 1 wt\enever the employing unit pays $1,000 or 

more in cash for domestic service in any quarter during the 

current or preceding calendar year. If an employer is 

otherwise subject to the 

employment, all employees 

regardless of the amc~unt of 

purposes." 

chapter and has domestic 

are covered under the chapter 

money expended for domestic 

Section 3. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. 

(1) The term "employment" does not include: 

(a) agricultural labor, except as provided in 

39-51-203{8); 

(b) domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9); 

-12-
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(c) service performed as an officer or member of the 

crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an in9ividual in the employ 

of h~e that individual's son, daughter, or spouse and 

service performed by a child under the age of 21 in the 

employ of ft~~ the child's father or mother; 

(e) service performed in the employ of any other sta·te 

or its politi9al subdivisions or of the united States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c)(7) of that act; 

(f) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 
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acquiring potential rights to benefits under this chapter, 

acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance sale~meft salespeople paid solely by commissions 

and without guarantee of minimum earnings: 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

-14-
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(j) service performed by an individual who is enrolled 

at a nonprofit or public educational institution, which 

normally maintains a regular faculty and curriculum and 

normally has a regularly organized body of students in 

attendance at the place where its educational activities are 

carried on, as a student in a full-time program taken for 

credit at such institution which combines academic 

instruction with work experience if such service is an 

integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

(1) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

11 Regularly employed" means the services are performed during 

at least 24 days in the same quarter. 

( 2) "Employment'' does not include elected public 

officials. 

(3) For the purposes of 39-51-203(6), the 

"employment" does not apply to service performed: 

-15-
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(a) in the employ of a church or convention or 

association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of hi:e the churc~~ 

ministry or by a member of a religious order in the exercise 

of duties required by such order; 

tet--in--the--employ--of--e--~ekooi--w~ie~--i~--not---an 

inetittttion-of-higher-ed~eat!:onT-~rior-to-Beeember-3±T-%9~T; 

tdtl£1 in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

tet~ as part of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

tft~ for a state prison or other state correctional 
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or custodial institution by an inmate of that institution." 

Section 4. Section 39-51-407, MCA, is amended to read: 

"39-51-407. Reimbursement of fund by state. tl:t This 

state recognizes its obligation to replace, and hereby 

pledges the faith of this state that funds will be provided 

in the future and applied to the replacement of any of the 

money received aEee~-Jtt%y-i,-i94tr from the United States or 

any agency thereof under Title III of the Social Security 

Act, any unencumbered balances in the unemployment insurance 

administration account as-or-that-date, any money thereafter 

granted to this state pursuant to the provisions of the 

Wagner-Peyser Act, and any money made available by the state 

or its political subdivisions and matched by such money 

granted to this state pursuant to the provisions of the 

Wagner-Peyser Act which the secretary of labor finds have, 

because of any action or contingency, been lost or have been 

expended for purposes other than or in amounts in excess of 

those found necessary by the secretary of labor for the 

proper administration of this chapter. Such money shall be 

p<ompt1y supplied by money fu<nished by the state of Montana 

or any of its subdivisions for the use of the department and 

used only for purposes approved by the secretary of labor. 

The department shall, if necessary, promptly report to the 

governor and the governor to the legislature the amount 

required for such replacement. 
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t~t--~ftis-seceien-sha%%-nee--be--eenserHed--~e--re%ieve 

th±s--~tate-ef-±e~-ob~±qa~ien-wi~h-respect-to-£~nds-reeeived 

prier-ee-Jttly-%7-l94l7-pdrsHane-ee-eh~-previsiens--ef--~±t%e 

ftr-er.-ene-Seeia%-Seettriey-Acte" 

Section 5. Section 39-51-1101, MCA, is amended to 

read: 

"39-51-1101. Commencement and termination of coverage 

under chapter. (1) Any employing unit which is or becomes an 

employer subject to this chapter within any calendar year 

shall be subject to this chapter during the whole of such 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided for in 

39-51-1102. 

(2) Except as othe~wise p~ovided in 39-Sl-1102, an 

employing unit shall cease to be an employer subject to this 

chapte~ only as of Janua~y 1 of any calendar year only if it 

files'with the department prior to the last day of February 

of such year a written application for termination of 

coverage and the department finds that the total wages 

payable for employment by said employer in the preceding 

calendar year did not exceed $599 $1,000. For the purpose of 

this subsection, the two or more employing units mentioned 

in subsection (2) or (3) of 39-51-202 shall be treated as a 

single employing unit." 

Section 6. Section 39-51-1109, MCA, is amended to 
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read: 

11 39-51-1109. Tax appeals. Any person aggrieved by any 

decision, determination, or redetermination of the 

department involving contribution liability, contribution 

rate, application for refund, or the charging of benefit 

payments to employers making payment in lieu of 

contributions is entitled to a review in accordance with 

Title 2, chapter 4, parts 6 and 7. Such decision, 

determination, or redetermination is final unless an 

interested party entitled to notice the;-_~_9f applies for a 

review within 10 days after notification was mailed to the 

last known address, provided that the period m~_be ex_tended 

for good cause.'' 

Section 7. Section 39-Sl-1121, MCA, is amended to 

read: 

"39-51-1121. Definitions. As used in this part and 

part 12, the following definitions apply: 

(1) "Computation date" means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer•s contribution rate is effective. 

(2) "Cutoff date" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

(3) "Deficit employer" means e:--C!evet'ed:-emp±oyet' an 

employer who is subject under this chapter and who has 
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established a record of accumulated benefits charged to ni~ 

the employer's account in excess of h±~ the. emplQY~-~ 

accumulated contributions paid as of the cutoff date ane-h~~ 

a-mintt~-exper±enee-£aetor. 

(4) "Department" means the department of labor and 

industry. 

(5) ''Eligible employer'' means a--eov~t'ed--e~~ioyer an 

employer who is subject under this chapter for th~ears 

immediately preceding the computation date and who has: 

(a) ~e~~-eontributions-dur±n~-eaeh--of--the--3--fi~eai 

yl!et's---irnmerli-ate-ly--pr-eeeding- ~ne-eo~ptttetien-·Oat~ filed all 

con_!_~j-~~-!ion reports~ribed by_ the departm~n~_; 

(b) wi-t~-r~sp~et-to-~uch-3--£±~ea!--yeer~r--fi-}ed--ail 

eontf'i-bttt~on--t'~port~--pr-e~e~±b~d-by-the-depet'tment paid all 

contributions and assessments under 39-51-404(4), and 

~nalties and interest thereon; 

(c) paid--~ll--eontf'tb~t~on~-dtte-wi-th-r-e~peet-to-the-3 

fiscal-years--before--the--ettteff--dete--or--the--rate--year 

established a record of accumulated contributions in excess 

of benefits charged to the employer 1 S account; and 

(d) establ±shed-a-~eeerd-of-aeettmttleted--eentribnt±ons 

i-n-exeese-ef-bene£-i-te-eherged-to-hi-s-aeeottnt;-and paid wages 

in at least 1 of the 8 calendar quarters preceding the 

computation date. 

tet--aehieved-e-~rtts-experienee-raeto~~ 
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(6) "Fiscal year" means the four consecutive calendar 

quarters ending on September 30. 

(7) "Governmental entities" means the state or any 

political subdivision of the state or an instrumentality of 

the state or a political subdivision, including any 

employing unit funded directly by tax levies. 

( 8) "Unrated employer" means a--eovered--employer--who 

ha~--fto~--peid--contr~btttione--ift-each-oE-the-3-~ieeal-years 

immediately-~reeedinq-the-comptttatien-~ate--or--an--employer 

who-hee-e~tabiiehed-a-record-or-accnmtt±ated-eontri~tttions-in 

exce3e--of-beneri~e-char9ed-to-hie-aeeotlnt-btlt-hae-not-filed 

all-reqttired-payroll-re~orts-or-pa±d--ee"~rt~tttiens--~y--the 

cttto£E--ea~e--£o~--any-o£-~fte-q~arters-in-~he-3-£±~ear-years 

±mmed~a~ely-p~eeed±~g-the-eomptttat±o"-date an employer who 

is subject under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer.'' 

Section 8. Section 39-51-1125, MCA, is amended to 

read: 

''39-51-1125. Computation of payments in lieu of 

contributions. (1) etta%i£ied After June 30, 1987, qualified 

employers electing to make payments in lieu of contributions 

shall pay into the fund an amount equivalent to the full 

amount of regular benefits plus one-"ar£-o£-~ne--amottnt the 

state's share of extended benefits paid to individuals based 

on wages paid by the employing unit. After December 31, 
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1978, governmental entities shall pay the full amount of 

extended benefits. 

(2) If benefits paid an individual are based on wages 

paid by both the employer and one or more other employers, 

the amount payable by any one employer to the fund bears the 

same ratio to total benefits paid to the individual as the 

base period wages paid to the individual by such employer 

bear to the total amount of base period wages paid to the 

individual by all ht~ the individual's base period 

employers. 

(3) If the base period wages of an individual include 

wages from more than one such employer, the amount to be 

paid into the fund with respect to the benefits paid to the 

individual shall be prorated among the liable employers in 

proportion to the wages paid to the individual by each such 

employer during the base period. 

(4) The amount of payment required from employers 

shall be ascertained by the department monthly and becomes 

due and payable by the employer quarterly as directed in 

this chapter. Penalty and interest for delinquency shall be 

assessed such employers as specified in 39-51-1301. 

tSt--A-ftoftpro£~e--org8ftizatioft--wft±eh--e~eeee--to--make 

payments--±"--liett--of--ee"trihttt±ofts--into-the-unempioymen~ 

±ne~r8~ee-fttnd-i~-noe-liabie--eo--me~e--~tteft--peymente--w±th 

re~peet--to--the--eenef±t~-paid-~o-any-ind±vidtta%-whoee-~ase 
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pe~~od--wage~--±~e±tlde--waqes---Eor---prev±ed~ly---~neovered 

serv±ee~,--ae-de~±ned-±n-39-5%-~94t3tfet,-to-the-ex~en~-~~at 

the-tlnemployment--±netlranee--~~nd--±s--re±mb~reed--for--stleh 

~ene£±te-parettant-to-seet±on-l~i-o~-Pttbl±e-baw-94-566~'' 

Section 9. Section 39-51-1213, MCA, is amended to 

read: 

"39-51-1213. Classification of employers for 

experience rating purposes. (1) The department shall for 

each calendar year classify employers in accordance with 

their actual experience in the payment of contributions and 

with respect to benefits charged against their accounts, 

with contribution rates reflecting benefit experience. Each 

employer's rate for a calendar year shall be determined on 

the basis of his the employer's record as of October 1 of 

the preceding calendar year. 

(2) In making the classification, each eligible and 

deficit employer's contribution rate is determined in the 

manner set forth below: 

(a) Each employer is given an 11 experience factor" 

which is contributions paid since October l, 1981, minus 

benefits charged on each employer's account since October 1, 

1981, divided by his the employer's average annual taxable 

payroll rounded to the next lower dollar amount for the 3 

fiscal years immediately preceding the computation date. The 

computation of the 11 experience factor" shall be to six 
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decimal places. 

(b) Schedules shall be prepared listing all eligible 

and deficit employers in inverse numerical order of their 

experience factors. There shall be listed on such schedules 

for each employer in addition to the experience factor: 

(i) the amount of h~~ the employer's taxable payroll 

for the fiscal year ending on the computation date; and 

(ii) the cumulative total consisting of ~he sum of the 

employer's taxable payroll for the fiscal year ending on the 

computation date and the corresponding taxable payrolls for 

all other employers preceding h1:m tha_!:__~..i:!:.!_ on the 

schedules. 

(3) The cumulative taxable payroll amounts listed on 

the schedules provided for in 39-51-1218 shall be segregated 

into groups that will yield approximately the average tax 

rate according to the tax schedule assigned for that 

particular taxable year. Each group shall be identified by 

the rate class number listed in the table which represents 

the percentage limits of each group. Each employer on the 

schedules is assigned that contribution rate opposite h%s 

that employer's rate class for the tax schedule in effect 

for the taxable year. 

(4) (a) If the grouping of rate classes requires the 

inclusion of exactly one-half of an employer's taxable 

payroll, the employer is assigned the lower of the two rates 
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designated for the two classes in which the halves of his 

that employer's taxable payroll are so required. 

(b) If the group of rate classes requires the 

inclusion of a portion other than exactly one-half of an 

employer's taxable payroll, the employer is assigned the 

rate designated for the class in which the greater part of 

his that employer's taxable payroll is so required. 

(c) If one or more employers on the schedules have 

experience factors identical to that of the last employer 

included in a particular rate class, all such employers are 

included in and assigned the contribution rate specified for 

such cl&ss, notwithstanding the provisions of 39-51-1214. 

(5) If the taxable payroll amount or the experience 

factor or both such taxable payroll amount and experience 

factor of any eligible or deficit employer listed on the 

schedules is changed, the employer is placed in that 

position on the schedules which he the employer would have 

occupied had his that employer's taxable payroll amount or 

experience factor as changed been used in determining ~is 

that employer's position in the first instance, but such 

change does not affect the position or rate classification 

of any other employer listed on the schedules and does not 

affect the rate determination for previous years. 

l§J__ Deficit employers who have not filed all required 

payroll reports or paid all contributions due by the cutoff 
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date must be assigned the maximum contribution rate in 

effect for the taxable year." 

Section 10. Section 39-51-1219, MCA, is amended to 

read: 

"39-51-1219. Procedures for the substitution, merger, 

or acquisition of an employer account by a successor 

employing unit. (1) Subject to the provisions of subsection 

(3), whenever any individual or organization (whether or not 

a covered employer) in any manner succeeds to or acquires 

all or substantially all of the business of an employer who 

at the time of acquisition was a covered employer and 

whenever in respect to whom the department finds that the 

business of the predecessor is continued solely by the 

successor: 

(a) the separate account and the actual contribution, 

benefit, and taxable payroll experience of the predecessor 

shall, upon the joint application of the predecessor and the 

successor within 90 days after such acquisition and approval 

by the department, be transferred to the successor employer 

for the purpose of determining the successor's liability and 

rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(2) Whenever any individual or organization (whether 

or not a covered employer) in any manner succeeds to or 
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acquires part of the business of an employer who at the time 

of acquisition was a covered employer and whenever such 

portion of the business is continued by the successor: 

(a) so much of the separate account and the actual 

contribution, benefit, and taxable payroll experience of the 

predecessor as is attributable to the portion of the 

business transferred, as determined on a pro rata basis in 

the same ratio that the wages of covered employees properly 

allocable to the transferred portion of the business bears 

to the payroll of the predecessor in the last four completed 

calendar quarters immediately preceding the date of 

transfer, shall, upon the joint application of the 

predecessor and the successor within 90 days after such 

acquisition and approval by the department, be transferred 

to the successor employer for the purpose of determining the 

successor's liability and rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(3) (a) The 90-day period may be extended at the 

discretion of the department. 

(b) Whenever a predecessor covered employer has a 

deficit experience rating account as of the last computation 

date, the transfer provided for in subsections (l) and (2) 

is mandatory except when it is shown by substantial evidence 

that neither the managernentL er ownershipL or nor both the 
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management and ownership are not substantially the same for 

the successor as for the predecessor, in which case the 

successor shall begin with the rate of a new employer. 

Whenever such mandatory transfer involves only a portion of 

the experience rating record and the predecessor or 

successor employers fail to supply the required payroll 

information within 10 days after notice, the transfer shall 

be based on estimates of the applicable payrolls. 

(4) (a) If the successor was a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, h~~ the successor's rate of 

contribution, effective the first day of the calendar year 

immediately following the date of acquisition, is based on 

the combined experience of the predecessor and successor. 

{b) If the successor was not a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, h±~ the successor~s rate is the rate 

applicable to the predecessor with respect to the period 

immediately preceding the date of acquisition, but if there 

was more than one predecessor, the successor's rate shall be 

a newly computed rate based on the combined experience of 

the predecessors, becoming effective immediately after the 

date of acquisition and remaining in effect for the balance 

of the rate year.~ 

Section 11. Section 39-51-1301, MCA, is amended to 
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and interest on 

past-due contributions. (1) Contributions unpaid on the date 

on which they are due and payable, as provided by 

subsections (1) and (2) of 39-51-1103 and 39-51-1125, that 

are paid within-i6-days--a£~er by the end of the month 

foll,owing the due date shall be subject to a penalty 

assessment of $10 or 10\ of the contribution due, whichever 

is greater. If the contributions are not paid with±~-i6 

daye-a£ter by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 

(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy assessment pursuant to 

39-51-1302. 

(3} There is an account in the federal special revenue 

fund. Penalties and interest collected under this section 

must be deposited in that account. Money deposited in that 

account and Qppropriated to the department must be used by 

the department to administer this chapter and for programs 
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to train and retrain unemployed and underemployed persons. 

Money in the account not appropriated for these purposes 

must be transferred by the department to the unemployment 

insurance trust fund at the end of each fiscal year. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose. 

39-51-1301. (Effective July 1, 1989) Penalty and 

interest on past-due contributions. (1) Contributions unpaid 

on the date on which they are due and payable, as provided 

by subsections (1) and (2) of 39-51-1103 and 39-51-1125, 

that are paid viehin-i6-day~-a£~e~ by the end of 

following the .due date shall be subject to 

the month 

a penalty 

assessment of $10 or 10\ of the contribution due, whichever 

is greater. If the contributions are not paid viehin-ie 

day~-aree~ by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 
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(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions 

department issues a subpoena to obtain wage 

on time, 

information 

makes a sununary or jeopardy assessment pursuant 

39-51-1302. 

the 

or 

to 

( 3) Interest and penalties collected pursuant to this 

section shall be paid into the unemployment insurance trust 

fund. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

{5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose." 

Section 12. Section 39-51-1303, MCA, is amended to 

read: 

"39-51-1303. Collection of unpaid contributions by 

civil action. 

defaults in 

(1) If, after 

any payment of 

due notice, any 

contributions or 

employer 

interest 

thereon, the department may ift !! its discretion initiate a 

civil action in the name of the Montana department of labor 

and industry to collect the amount due, and the employer 
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adjudged in default shall pay the costs of such action. The 

venue for such action may, in the discretion of the 

department, be in Lewis and_.f__~ar~_founty. 

(2) An action for the collection of contributions due 

must be brought within 5 years after the due 

contributions or it is barred. 

date of such 

(3) The department may pursue its remedy under either 

this section or 39-51-1304, or both.'' 

Section 13. Section 39-51-1304, MCA, is amended to 

read: 

''39-51-1304. Lien for payment of unpaid contributions 

and assessments -- levy and execution. Unpaid cont~ibutions 

and assessments un~er 39-51-404(4), including~alties and 

interest asses~~9~ereon, have the effect of a judgment 

against the employer, arising at the time ~he-eofttr~btttion3 

such payments are due. The department 

certificate of lien setting forth 

may 

the 

issue a 

amount of 

eon~r~b~t±en3-d~e-a~d--aeer~ed--~ntere~t payments due and 

directing the clerk of the district court of any county of 

the state to enter the certificate as a judgment in the 

docket pursuant to 25-9-301. 

docketed, it becomes a lien 

From the time the judgment is 

upon all ~~1 and personal 

property of the employer. After the due process requirements 

of 39-51-1109 and 39-51-2403 have been satisfied, the 

department may enforce the judgment pursuant to Title 25, 
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chapter 13, except that the department may enforce the 

judgment at any time within 10 years of the creation of the 

lien." 

Section 14. 

read: 

"39-51-2101. 

Section 39-51-2101, MCA, is amended to 

Total unemployment -- when. An individual 

shall be deemed totally unemployed in any week during which 

he the individual performed no work and earned no wages or a 

week of less than full-time work with wages of less than 2 

times h±e the individual's weekly benefit amount. No 

individtta~---±s---~ne~~~oyed---±n---any---week--~hat--he--is 

sei£-elftpioyedo" 

Section 15. Section 39-51-2105, MCA, is amended to 

read: 

"39-51-2105. Qualifying wages. tlt--To-q~alify-ae-an 

±ns~red-worker-an-±nd±v±d~al-m~st-have-been-paid--wages--for 

ins~red--werk--in--the-q~ar~ers-of-his-base-period-a~-amo~~e 

~o~aii~g-noe-le~~-than-i-~fi--t±me~--his--base--per±od--h±gh 

quarter-wages. 

tit--en--and--after--d~ly--l,--!9887--te !£ qualify for 

benefits, an individual must have had at least 20 weeks of 

work with an average of $50 per week in subject employment 

in the base period. To qualify for benefits, the total base 

period wages must be $1,000 or more. 

t37--Wi~h-respeet-to-weeks-of-~~empioyme~t-~egi~ning-on 
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or--after--Jan~ary--iT--19?87--wages--for-insnred-work-sfta%% 

ineittde-wages-paid-£or-pre¥iottsiy--nneo•ered--serviees.--Por 

th@--pttrposes--or--tnis--sttbseetionT--the--term--aprevie~siy 

~neo¥ered-servicesa-means-ser¥iees~ 

tat--whieh--were---not---emp±oyment---as---de!ined---in 

39-5i-~94tlttat--and--tltfbt--at--any-time-d~ring-the-%-year 

period-ending-Beeember-3%;-i9T5i-and 

tbt--wh~eh~ 

tit--are---agriettit~ra±---labor;----as----defined----ift 

39-5X-i93t8t7---e~---domestie---se~v!ee,---as---ae£ifted---in 

39-5i-i93t9t;-er 

ti*t-a~e-serviee~-~erfo~med--by--aft--emp%eyee--or--~his 

seaee--or--a--~eiitiea%--sttbdivi~ien-thereo£;-as-~ro¥~ded-in 

_39-5%-~93tSt,-or-by-aft-emp±oyee-o~-a--nonpre£it--ea~eatiefta% 

instit~t±oft-whieh-is-not-an-insei~~~ien-o£-hi9her-ed~eation7 

as--previded--in--39-5%-~93t6t7--exeep~--te--the-extent-that 

assistanee--~nder--Title--~~--of--~he--Bmergeney--Oobs---and 

anempioyment-Ass±seanee-Aet-o£-1974-was-pa±d-on-the-basis-oE 

stteh-seryieesT'' 

Section 16. Section 39-51-2303, MCA, is amended to 

read: 

11 39-51-2303. Disqualification for discharge due to 

misconduct. An individual shall be disqualified for benefits 

if-he-has-been after being discharged: 

(1) for misconduct connected with his the individual's 
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work or affecting his the individual's employment until aft 

the individual has performed services, other than 

self-employment, for which remuneration is received equal to 

or in excess of eight times his the individual's weekly 

benefit amount subsequent to the week in which the act 

causing the disqualification occurred. 

(2) for gross misconduct connected with hi~ the 

individual's work or committed on the employer's premises~ 

as determined by the department, for a period of ~i-menth~ 

52 weeks ... 

Section 17. Section 39-51-2304, MCA, is amended to 

read: 

"39-51-2304. Disqualification for failure to apply for 

oc to accept suitable work. (1) E££ective-Apri~-tr-T9~~,-an 

An individual is disqualified for benefits if he the 

individual fails without good cause either to apply for 

available and suitable work when so directed by the 

employment office or the department or to accept an offer of 

suitable work errered--to--h±m which he the individual is 

physically able and mentally qualified to perform or to 

return to his customary self-employment, if any, when so 

directed by the department. Such disqualification continues 

for the week in which such failure occurs and until the 

individual has performed services, other than 

self-employment, for which remuneration is received equal to 
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or in excess of his six times that individual 1 s weekly 

benefit amount in-6-seperftee-weeks subsequent to the date 

the act causing the disqualification occurred, with 6 weeks' 

reduction in benefit duration, as determined by the 

department, provided he the individual has not left this 

work under disqualifying circumstances. 

(2) In determining whether or not any work is suitable 

for an individual, the department shall consider the degree 

of risk involved to hi~ the individual's health, safety, and 

morals, hi~ the individual's physical fitness and prior 

training, his experience and previous earnings, hi~ length 

of unemployment and prospects for securing local work in hi~ 

the customary occupation, and the distance of the available 

work from hie the individual's residence. 

(3) Notwithstanding any other provisions of this 

chapter, including subsection (4), no work may be considered 

suitable and benefits may not be denied under this chapter 

to any otherwise eligible individual for refusing to accept 

new work under any of the following conditions: 

(a) if the position offered is vacant due directly to 

a strike, lockout, or other labor dispute; 

(b) if the wages, hours, or other conditions of the 

work offered are substantially less favorable to the 

individual than those prevailing for similar work in the 

locality; 
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(c) if, as a condition of being employed, the 

individual would be required to join a company union or to 

resign from or refrain from joining any bona fide labor 

organization. 

(4) Subject to subsection (3), after 13 weeks of 

unemployment, suitable work is work that meets the criteria 

in this section and that offers 75% of the individual's 

earnings in hi~ previous insured work in h~s the 

individual's customary occupation. No individual, however, 

is required to accept a job paying less than the federal 

minimum wage." 

Section 18. Section 39-51-2402, MCA, is amended to 

read: 

''39-51-2402. Initial determination -- redetermination. 

(l) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by him !£! 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum duration thereof or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make his the decision with respect thereto in accordance 

with the procedure prescribed in 39-51-2403. The deputy 

shall promptly notify the claimant and any other interested 
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party of the decision and the reasons therefor. 

(2) The deputy may for good cause reconsider hie the 

decision and shall promptly notify the claimant and such 

other interested parties of his the amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim shall be made under this section unless 

5 days' notice of the time and place of the claimant's 

interview for examination of the claim is mailed to each 

interested party. 

(4) A determination or redetermination shall be deemed 

final unless an interested party entitled to notice thereof 

applies for reconsideration of the determination or appeals 

therefrom within 5-days-arter-dei±very-e~-s~eft--ftetifiea~~e" 

er--witft~"--i 10 days after such notification was mailed to 

his the interested party's last known address, provided that 

such period may be extended for good cause." 

Section 19. Section 39-51-2403, MCA, is amended to 

read: 

"39-51-2403. Decision of appeals referee. After a 

hearing, an appeals referee shall make findings and 

conclusions promptly and on the basis thereof affirm, 

modify, or reverse the deputy's determination or 

redetermination. Each interested party shall be furnished 

promptly a copy of the decision and the supporting findings 
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and conclusions. This decision shall be final unless 

further review is initiated pursuant to 39-51-2404 within 5 

deys-af~er-fteiivery-o£-sueft-notitieetion-or-wit~i~-~ lQ days 

after such notification was mailed to hi~ the interested 

party•s last known address, provided that such period may be 

extended for good cause." 

Section 20. Section 39-51-2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 

exeept--in--tfte--ease--e£--the-depertmeftt-whe"-s~eh-deeision 

heeemes-rina%-i9-days-£o%%ew~"~-the--eea~s~~--deeisionr and 

judicial review ~heree£ shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted h±~ ~ 

remedies before the board. The-department-sha~%-ee-deemed-to 

he-a--par~y--to--any--j~d~e~a%--aetien--inveivin~--any--s~ch 

deeis*on--and--may--be--represented-in-any-s~eh-ae~±en-hy-an 

ae~orney-empleyed-by-ehe-department-er-at--the--department~s 

req~est7-by-the-a~torney-genera%T 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 
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party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry and 

all other interested parties in the manner provided in the 

Montana Rules of Civil Procedure. 

(3) W%th--%ts-en~werr-the The department shall certify 

and file with said court all documents and papers and a 

t~ane~~ipt record of all testimony taken in the matter, 

together with the board's findings of fact and decision. 

The board may also in its discretion certify to such court 

questions of law involved in any decision by it. 

(4} Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding 

through 39-51-2410, the findings of 

under 39-51-2406 

the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

exeep~--e&ses-arisin~-~nder-the-wer~ers~-eempensat~en-%ew-er 
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~his-state. 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 

shall be required for entering such appeal. Upon the final 

determination of such judicial proceeding, the department 

shall enter an order in accordance with such determination.'' 

read: 

tne 

Section 21. Section 39-51-2501, MCA, is amended to 

''39-51-2501. Definitions. As used in this part, unless 

context clearly requires otherwise, the following 

definitions apply: 

(1) "Extended benefit period" means a period which: 

{a) begins with the third week after a week for which 

there is a state "on• indicator, provided that no extended 

benefit period may begin by reason of a state non" indicator 

before the 14th week following the end of a prior extended 

benefit period which was in effect with respect to this 

state: and 

(b) ends with the third week after the first week for 

which there is a state "off" indicator or the 13th 

consecutive week of such period. 
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(2) (a) "Rate of insured unemployment", for purposes 

of 39-51-2504 and 39-51-2505, means the percentage derived 

by dividing the average weekly number of individuals filing 

claims for regular benefits in this state for weeks of 

unemployment with respect to tne most recent 

13-consecutive-week period, as determined by the department 

on the basis of its reports to the u.s. secretary of labor, 

by the average monthly employment covered under this chapter 

for the first 4 of the most recent 6 completed calendar 

quarters ending before the end of such 13-week period. 

(b) Computations required by the provisions of 

subsection (2)(a) shall be made by the department in 

accordance with regulations prescribed by the u.s. secretary 

of labor. 

(3) "Regular benefits" means benefits payable to an 

individual under this chapter or under any other state law, 

including benefits payable to federal civilian employees and 

to ex-eer¥ieemen ex-service personnel pursuant to 5 U.S.C. 

chapter 85, other than extended benefits. 

( 4) "Extended benefits" means benefits, 

benefits payable to federal civilian employees 

ex-se~¥ieemen ex-service personnel pursuant to 

including 

and to 

5 u.s.c. 
chapter 85, payable to an individual under the provisions of 

this part for weeks of unemployment in~~~ the individual•s 

eligibility period. 
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( 5) "Eligibility period"L o£-e:n-i:.,~-i-•±dt~ar relating to 

extended benefits, means the period consisting of the weeks 

in his the individual's benefit year which begin in an 

extended benefit period and, if h±s the individual's benefit 

year ends within such extended benefit period, any weeks 

thereafter which begin in such period. 

(6) "Exhaustee" means an individual who, with respect 

to any week of unemployment in hie ~eligibility period: 

(a) has received, prior to such week, all of the 

regular benefits that were available eo--nim under this 

chapter or any other state law, including dependents• 

allowances and benefits payable to federal civilian 

employees and e~-servicemen ex-service personnel under 5 

u.s.c. chapter 85, in his the current benefit year that 

includes such week; provided that, for the purposes of this 

subsection, an individual shall be deemed to have received 

all of the regular benefits that were available ~e--h~m 

although, as a result of a pending appeal with respect to 

wages that were not considered in the original monetary 

determination in-h±s of the benefit year, he the individual 

may subsequently be determined to be entitled to added 

regular benefits; 

(b) his the benefit year having expired prior to such 

week, has no or insufficient wages on the basis of which he 

the individual could establish a new benefit year that would 
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include such week; 

(c) has no right to 

may 

unemployment benefits or 

allowances, as the case be, under the Railroad 

Unemployment Insu ranee Act7-~he-CFraee- Bxpa"etel"t--Ae~-oE-1:96~, 

the--A.tltome~ive--Pred~ete--CFrade-Aet-or-%9657 and such other 

federal laws as are specified in regulations issued by the 

u.s~ secretary of labor; and 

(d) has not received and is not seeking unemployment 

benefits under the unemployment compensation law of Canada, 

but if fte the individual is seeking such benefits and the 

appropriate agency finally determines that he the individual 

is not entitled to benefits under such law, h~ the 

individual is considered an exhaustee. 

( 7) ••state law 11 means the unemployment insurance law 

of any state approved by the U.S. secretary of labor under 

section 3304 of the Internal Revenue Code of 1954." 

Section 22. Section 39-51-3105, 

read: 

n39-51-3105. Assignment, pledge, 

right to benefits void -- benefits 

execution, attachment, or other remedy 

MCA, is amended to 

or encumbrance of 

exempt from levy, 

for collection of 

debt -- exception. Any assignment, pledge, or encumbrance of 

any right to benefits which are or may become due or payable 

under this chapter shall be void, and such rights to 

benefits shall be exempt from levy, execution, attachment, 
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or any other remedy whatsoever provided for the collection 

of debt, and benefits received by any individual, so long as 

they are not mingled with other funds of the recipient, 

shall be exempt from any remedy whatsoever for the 

collection of all debts except debe~---±ne~r~ed---£or 

ft~ee~~ar±e~--fHrnished--to--~~e~-ind±v±d~8~-or-h*s-spo~~e-or 

depe~de~es--dttr±n~--the--t±me--wnen--s~eh---±nd±v±dtlal---wfts 

~nempioyed as provided in 39-51-3106. Any waiver of any 

exemption provided for in this section shall be void." 

Section 23. Section 39-51-3202, MCA, is amended to 

read: 

"39-51-3202. Making false statement or representation 

or failing to disclose material fact in order to obtain or 

increase benefits -- criminal penalty. l!l A person who, in 

order to obtain or increase for h±~~eif personal gain or for 

any other person benefits under this chapter or under an 

employment security law of any other state or territory or 

the federal government, knowingly makes a false statement or 

representation or knowingly fails to disclose a material 

fact is guilty of a crime under 45-7-203, and the department 

may cause criminal proceedings to be initiated against ~im 

the person. 

(2) A person will be required to repay to the 

department an amount as determined by 39-51-3201(2). 

(3} For purposes of this section, restitution awarded 
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under this section must include a sum equal to the amount 

wrongfully received plus 18\ interest a year notwithstanding 

the provisions of 25-9-205.~ 

Section 24. Section 39-Sl-320.6, MCA, is amended to 

read: 

"39-51-3206. bi8b±lity--£er---wroft~£~±---er---imp~e~e~ 

recefp~--e~-benefits Collection Of benefit overpayments. Any 

person---who;---by---rea~on---e£---~he---noftdise%os~re----or 

~fs~e~re~entatioft--by--hfm-or-by-8nother-e£-a-materia~-fae~, 

irrespeet±ve----o£----whet~er----~ttc~----nondiseios~re----or 

mi~re~resenta~ion--was-~nowft-or-erattdttieftt;-has-reeeived-any 

~ttm-as-bene£its-~nder-thfs-eh8pter-whiie-any-coftditions--£or 

~he--reeef~~--o£--benet±ts--±mposed-by-~his-eha~ter-were-ftot 

£ttiffiie~-in-h±s-ease-or--whf±e--he--was--disqttali£±ed--£rom 

reee±v±n~---befte£it~---~hai±7---in--the--disere~ion~-or--~~e 

dep8rtmeftty-e±ther-be-iiabie-to-have-~tteh-s~m-dedtteted--£rom 

8ny--£tt~ttre--benefits--~ayabie--to-h±m-ttnder-this-e~a~ter-or 

shail--be--i±abie--to--rep8y--to--the--dep8rtment--for---the 

~nempioyment--±ns~ranee--£ttnd--a--sttm-eq~ai-to-t~e-amo~nt-so 

reeeived-by-~±mT-8nd-stteh-sttm-shaii-be--eo±ieetibie--in--the 

manner--provided--in-th±s-ehapter-£or-the-eoiieet±on-o£-past 

dtte-eefttr±b~t±onso-An--aet±on--£or--eolieetioft--o£--evePpa±d 

befte£i~s--~~8t--be--brott~he-w±e~±n-5-yea~~-a£ter-t~e-daee-o£ 

~~eh-overpayment-er-±t-±~--~arPee. A person who receives 

benefits not authorized by this chapter shall repay to the 

-46-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0738/01 

department either directly or, as authorized by the 

department, by offset of future benefits to which the 

claimant may be entitled, or by a combination of both 

methods, a sum equal to the amount of the overpayment. The 

sum is collectible in the manner provided in this chapter 

for the collection of past due contributions unless the 

department finds that the benefits were received through no 

fault of the person and the recovery of the benefits would 

be against equity and good conscience. An action for 

collection of overpaid benefits must be brought within 5 

years after the date of the overpayment. Notwithstanding~ 

other provision of this chapter, the department may recover 

an overpayment of benefits paid to any individual under this 

state or another state law or under an unemployment benefit 

program of the United States." 

NEW SECTION. Section 25. Authority to 

uncollectibility of debts transfer of 

fees and collection -- liability for payment of 

collection. (1) After making all reasonable 

determine 

debts 

costs 

for 

of 

efforts to 

collect unpaid contribution assessments under 39-51-404(4), 

and penalties and interest thereon, or overpaid benefits 

under 39-51-3206 and interest thereon, the department may 

determine a debt to be uncollectible. Upon determining that 

a debt is uncollectible, the department may transfer the 

debt to the department of revenue for collection as provided 
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in 17-4-104. 

(2) Subject to approval by the department, reasonaQle 

fees or costs of collection incurred by the department of 

revenue may be added to the amount of the debt, including 

added fees or costs. The debtor is liable for repayment of 

the amount of the debt, plus fees or costs added pursuant to 

this subsection. All money collected must be returned to the 

department to be applied to the debt, except that all fees 

or costs collected must be retained by the department of 

revenue. If less than the full amount of the debt is 

collected, the department of revenue shall retain only a 

proportionate share of the collection fees or costs. 

Section 26. Section 18·-4-241, MCA, is amended to read: 

"18-4-241. Authority to remove or suspend from 

vendors• list. (1) The department may remove a person for 

cause from consideration for award of contracts4 The removal 

may not be for a period of more than 3 years. 

(2) The department may suspend a 

consideration for award of contracts if there 

person from 

is probable 

cause to believe that the person has engaged in activities 

that may lead to removal. The suspension may not be for a 

period exceeding 3 months unless an indictment has been 

issued for an offense that would be a cause for removal 

under subsection (3), in which case the suspension must, at 

the request of the attorney general, remain in effect until 
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after the trial of the suspended person. The authority to 

remove or suspend must be exercised in accordance with rules 

adopted by the department. 

(3) The causes for removal or suspension include the 

following: 

(a) violation of contract provisions, as set forth in 

(i) and (ii) of this subsection, of a character which is 

regarded by the department to be so serious as to justify 

removal action: 

(i) deliberate failure without good cause to perform 

in accordance with the specifications or within the time 

limit provided in the contract; or 

(ii) a recent record of failure to perform or of 

unsatisfactory performance in accordance with the terms of 

one or more contracts, provided that failure to perform or 

unsatisfactory performance caused by acts beyond the control 

of the contractor may not be considered to be a basis for 

removal; 

(b) failure to respond to a number of solicitations 

over a period of time as determined by the department in 

21 accordance with rules, and after adequate written notice to 

22 the affected person of the intent to remove or suspendi 8nd 

23 (c) any other cause the department determines to be so 

24 serious and compelling as to affect responsibility as a 

25 state contractor, including removal by another governmental 
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entity for any cause listed in the department's rulesT; and 

(d) failure to comply with the provisions of ~itle 39, 

chapter 51, or Title 39, chapter 71. 

(4) The department shall issue a written decision to 

remove or suspend, stating the reasons for the action taken. 

A copy of the decision must be mailed or otherwise furnished 

immediately to the person involved." 

NEW SECTION. Section 27. Extension of authority. Any 

existing authority of the department of labor and industry 

to make rules on the subject of the provisions of this act 

is extended to the provisions of this act. 

NEW SECTION. Section 28. Repealer. Section 

39-51-2206, MCA, is repealed. 

NEW SECTION. Section 29. Codification instruction. 

Section 25 is intended to be codified as an integral part of 

Title 39, chapter 51, part 32, and the provisions of Title 

39, chapter 51, apply to section 25. 

NEW SECTION. Section 30. Effective date. This act is 

effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB143 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the laws on unemployment insurance; prohibiting vendors delinquent. on unemployment 
insurance (UI) or workers' compensation (WC) payments from being included on the state's vendor list. 

There 
1. 
2. 

are two parts to this fiscal note: 
revising laws on unemployment insurance; and 
prohibiting vendors delinquent on UI or WC payments 

PART I 
ASSUMPTIONS: 

from being on state's vendor list. 

Only sections 39-51-2101 and 39-51-2304 of the proposed bill have any measurable fiscal impact. Assumptions for 
the two sections are as follows: 

39-51-2101 
1. There will be approximately 200 cases involved in each year of the biennium. 
2. Average duration is expected to be three weeks per case. 
3. The average weekly benefit amount (AWBA) for partial pays is expected to be $83 and $85 for FY88 and FY89 

respectively. 

39-51-2304 
1. There will be approximately three cases each year of the biennium that become eligible because of this 

provision. 
2. Average duration for each case is expected to be eight weeks. 
3. The AWBA is expected to be $136 and $139 respectively for FY88 and FY89. 

FISCAL IMPACT: 
There will be an increase in unemployment insurance benefits payments. 

Section 39-51-2101 
Section 39-51-2304 

Current 
Law 

$55,500,000 
$55,500,000 

FY88 
Proposed 

Law 
$55,550,000 
$55,503,300 

OtwJ J 1/d.~ DATE ;/;9h 
DAVID L. HUNTER~DIRECTOR 
Office of Budget and Program Planning 

Difference 
$ 50,000 
$ 3,300 

Current 
Law 

$58,000,000 
$58,000,000 

FY89 
Proposed 

Law 
$58,051,000 
$58,003,300 

Difference 
$ 51,000 
$ 3,300 

DATE 

Fiscal Note for ~Bl43, as introduced. 
118-J'f.J 



Fisc~l Note Request, HB143, as introduced. 
Fot'Jll BD~15 
Page ;z 

FWt!lins: 
Expendable Trust Fund Total 
(Unemployment Insurance) 

Rev~nuesc 

N/A 

FY88 
$ 53,300 

FYB9 
$ 54, 3()0 

:;!i;CT ON CQ!1ltll, _0~ 91'lfQ JBCAL. HMli!JE OR Jl(PENDI!!J.YS t 

LONG~HANQJ l[f!Gt@ Ql PRQPOS~ LBqiS~TlON: 
N/A 

TECHNICAL OR MJ9ftAH!CAL DEFECTS IN fROPOSJR LEGI§LATION OR C9!!LICTS WITH EXISTING LEGISLATION: 
~A . ... . .. . . . .... 

PARI II 
ASSUM:PT~S: 
1. . - phrase "f~Uwre to comply" Pans ~itl'leJ: to become delinquent in payment ow~d to the State Compensation 

In,qr4Qc~ fund, oJ: failure to p-,:0vide Wor~ers 1 Compensation coverage or delinquent in payment owed to the 
UJm~~~ploym~mt Insuuna.e TllV.st Fu!ld, 1\S requind by law (become unin.!llured). 

2. ~ Depa-,:~nt of Adroinistratio!l, Purchasing Division, will provide the written decision to the party and 
will ~ubsequently research wheth~r requirements have been met prior to reinstatement of the party to the 
vando'f lilft, 

3. The Divisioll of Workers• Compensation or Unemployment Insuranca Division will not be required to identify 
which of its insureds are potential vendors that may provide the state with services or products. Its sole 
respgnsibility wU.l be to provide the Department of Administration with lists of employers who fall into the 
catesories described in Assqmption 1 above and to provide assurance of adequate insurance upon request for 
tbQ Department of A4mi!listration. 

c:~. Jt~~: .·en itVM' 
Any ltdtU.U~a.l cfi!!i!t.S will be abscn:bed by the current staff of the Department of Labor and Industry and the 
Department of A~inistratlo!l, 

Revinues; NfA .... 

1-1/S~I'Il 



Fiscal Note Request, HB143. as introduced. 
F&rm BD-15 
Page 3 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES: 
N/A 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
N/A 

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION: 
N/A 

M B ,1"(.1 
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HOUSE BILL NO. 143 

APPROVED BY COMM. ON 
BUSINESS AND LABOR 

INTRODUCED BY HARPER, DONALDSON 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS ON UNEMPLOYMENT INSURANCE; PROHIBITING VENDORS 

DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS 

FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING 

SECTIONS 18-4-241, 39-51-201, 39-51-203. 39-51-204, 

39-51-407, 39-51-1101, 39-51-1109, 39-51-1121, 39-51-1125, 

39-51-1213, 39-51-1219, 39-51-1301, 39-51-1303, 39-51-1304, 

39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402, 

39-51-2403, 39-51-2410, 39-51-2501, 39-51-3105, 39-51-3202, 

AND 39-51-3206, MCA; REPEALING SECTION 39-51-2206, MCA; AND 

PROVIDING AN iMMilBill'l'B EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

(1) "Annual payroll .. means the total amount of wages 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2) "Base period" means the first four of the last 
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five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 39-51-2105 due to a temporary 

total disability as defined in 39-71-116 or a similar 

statute of another state or the United States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 24 months of the date 

on which the individual's disability was incurred. 

(3) "Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to n±~ 

the individual's unemployment. 

(4) "Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

result in overlapping any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

-2- HB 143 
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pursuant to :he arrangement approved by the secretary of 

labor of the United States, the base period is the period 

appl1cable under the unemployment law o: the paying state. 

(5) "Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

I 6) "Calendar quarteru means 

consecutive calendar months ending on 

September 30, or December 31. 

the 

March 

period of 3 

31, Julie 30, 

{7) "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not incl~de assessments under 39-51-404(4). 

( 8) "Department" means the de par tmen t of labor and 

industry provided for in Title 2, chapter 15, part 17. 

(9) "Employing unit" means any individual or 

organization, 

political 

partnership, 

including the state government, any of its 

subdivisions 

association, 

or instrumentalities, any 

trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or ~ttb~eqttent-te-cra~ttary-ir--1936 7 

had in its employ one or more individuals performing 

services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 
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which maintains twc or mo=e separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes cf thi~ chapter. Each 

individual employed to perform or dssist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such emp~oying un1t for 

this chapter, whether such individual 

directly by such employi!'"',g unit or by 

the purposes of 

was hired or paid 

such agent or 

employee, provided the employing '-:nit has actual or 

constructive knowledge of the work. 

{10) "Employment office" means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such ather free public employment 

offices operated and maintained by the United States 

government or its instrumentalities as the department may 

approve. 

(11) ''Fund'' means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 

(12) "Grass misconduct'' means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

-4- HB 143 
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admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or 

fellow employee or ni~ the employer. 

interest of a 

(13) ''Hospital'' means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

(14) (a) ''Institution of higher education'', for the 

purposes of this part, means an educational institution 

which: 

( i) admits as regular students only individuals having 

a certificate of graduation from a high school or 

recognized equivalent of such a certlflcate; 

the 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

{iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupatio~.; and 

(iv) is a public or other nonprofit institution. 

(b) Notwithstanding any of the fc=egoing provisions of 

this subsection, all colleges and un1versities in this state 

are institutions of higher education for purposes of this 

part. 

(15) ''State~ includes, in addition to the states of the 
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United States of America, the District of Columbia, 

Rico, the Virgin Islands, and the Dominion of Canada. 

Pue r t':J 

(16) ~unemployment insurance administration fund'' means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

(17) (a) ''Wages'' means all remuneration payable for 

personal services, including commissions and bonuses, t:.e 

cash value of all remuneration payable in any medium other 

than cash, and backpay received pursuant to a disp·l.).te 

related to employ:ne:tt. The reasonable cash value ~f 

remuneration payable in any medium other than cash shal~ oe 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term ''wages'' does not include: 

I l l the amount of any payment 7 -ineittding-the-emettn~ 

pa±d-by-an-emp!eye~-£er-in~ur8nce-or--8nn~±e±e~--or--±nto--a 

£und-to-pro~ide-£or-~~eh-~eyment meee e£ter-atl±y-i,-i987, to 

ot"- -en-- ber,e if -of-en- employee or-e -depend~~t:_ :-_~l"!d~_! ~_a__::-p~_~!!_-::_~ 

~y~tem-e~tab~±~~ed by-an-employer that-ma~e~--prov~~ion--for 

the- -employee--gene red: :l y-- or--£ or- -a-- e ~a~ ~_-::_::-?r:- --~~a ~~e~- -o~ 

empleyee~-or~the±r-depe~aent~ on--aeeotlnt--o£ MADE BY ~HE 

EMPLOYER, If THE PAYM.E!'-l'l' WAS MADE UNDE:R A PLAN ES'l'AELIS:i:ED 
-- -

FOR THE EMPLOYEES IN GENERAL OR FOR A SPECIFIC CLASS OR 
----- -- -

CLASSES OF EMPLOYEES, TO ORON BEHALF OF THE EMPLOYEE FOR, 

~6~ HB 143 
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retirement; (AI 

(B) sickness or accident disabilityL but in the case 

of payments made BY AN EMPLOYER DIRECTLY to an empl_?~ or 

~ependent,-th~~-~~b~~et±o~-ti~ttbtt±ttBt-~~ei~de~--from--the 

term--•wege~n--only--p~yment~--thet--are--reeeiYe~--ttnder--a 

worlter~-L-eompen~e:tion-l:e;w, ONLY THOSE PAYMENTS MADE UNDER A 

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM "WAGES"; 

(C) medical and hospitalization expenses in connec~ion 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

(18) "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(19) An individual's ''weekly benefit amount'' means the 

amount of benefits he the individual would be entitled to 

receive for l week of total unemployment." 

Section 2. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. I 1 I "Employment 11
, 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied. 
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I 21 (a) The ter~ ''employment'' includes an individual's 

entire service perf~r~ed within or both within and without 

this state i:: 

( ' I the service is localized in thls state; or 

(ii) the service is not localized in any state but some 

of the service 15 performed in this state a~d: 

(A) tne base of ~perations or, if there is no base of 

operations, the~ the place from which ~uch service 15 

directed or controlled, is ln this state; or 

I B) 

service 

the base of operations or place from which such 

1S directed ar controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service LS considered to be localized within a 

state if: 

(i) the service 

state; or 

is performed entirely within such 

(ii) the serv1ce is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

I 3 I Service not covered under subsection (2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

-8- HB 143 
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paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that: 

(a) such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under hi~ the individual's contract and in 

fact; 

(b) such service is either outside the usual course of 

the business for which such service is performed or that 

such service is performed outside of all the places of 

business of the enterprise for which such service is 

performed; and 

(c) such individual is customarily engaged ~n an 

independently established trade, occupation, profession, or 

business. 

(5} The term ''employment'' includes service performed 
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aft~r--eeeember--3t,-t97t7 by an individual in the employ of 

this state or any of its instrumentalities (or in the employ 

of this state and one or more other states or their 

instrumentalities) for a hospital or institution of higher 

education located in this state. The term "employment" 

includes service performed a£ter--dttly--t 7--t91S, by all 

individuals, including without limitations those individuals 

who work for the state of 

UNIVERSITIES, any of its 

Montana, its ~ni~er~ity 

colleges, public schools, 

components or units thereof, or any local government unit 

and one or more other states or their instru~entalities or 

political subdivisions whose services are compensated by 

salary or wages. 

(6) The term "employment" includes service performed 

ar~er-Beeember-3i 7 -i9TiT by an individual in the employ of a 

religious, charitable, scientific, literary, or educational 

organization. 

I 7 l (a) The term "employment" includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, 8£t~r 

eeeember--3±,--%9~±, in the employ of an American employer, 

other than service which is considered employment under the 

provis~ons of subsection (2) of this section or the parallel 

provisions of another state's law, 1f: 

{i) the employer's principal place of business in the 
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United States is located in this state; 

(ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

(B) the employer is a corporation which is organized 

under the laws of this state; or 

IC) the employer is a partnership or a trust and the 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii} none of the criteria of sections (7)(a)(i} and 

(7)(a}(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "Amer lean employer", 

subsection, means a person who is: 

(i) an individual who is a 

States; 

for purposes of this 

resident of the United 

( ii) a pa~tnership if two-thirds or more of the 

partners are residents of the United States; 

(iii) a trust if all of the trustees are residents of 

the United States; or 
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(iv) a corporation organized under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment ~dej~ee--ee--t~±~--ch~pter-e££eet±~e 

Oanaary-~r-±9~6, whenever the employing unit pays $20,000 or 

more in cash to workers for agricultural labor in any 

quarter in the current or preceding calendar year or employs 

10 more workers in agricultural labor on 20 days in 20 

different weeks during the current or preceding calendar 

year. If an employer is otherwise subject to the chapter 

and has agricultural employment, all employees are covered 

under the chapter regardless of the amount of mor.ey 

expended for agricultural purposes. 

(9) Domestic service exempted under 39-5l-204(l)(b) is 

considered employment ~abject--to--th~~--eha~eer--eEEeee~~e 

aanaary--i,-19~8, whenever the employing unit pays $1,000 or 

more in cash for domestic service in any quarter during the 

current or 

otherwise 

employment, 

preceding calendar year. If 

subject to the chapter and 

all employees are covered 

an employer is 

has domestic 

under the chapter 

regardless of the amount of money expended for domestic 

purposes." 

Section 3. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. 

(1) The term "employment" does not include: 

-12- HB 143 
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(a) agricultural labor, except as provided in 

39-51-203(8); 

(b) domestic service in a privat~ home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9}; 

(c) service performed as an officer or member of the 

crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an individual in the employ 

of h±~ that individual's son, daughter, or spouse and 

service performed by a child under the age of 21 in the 

employ of h~s the child's father or mother; 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that national banks organi2ed under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c){7) of that act; 

tf) serv1ce with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 
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department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 

acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

in the delivery and (g) serv1ces performed 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 yearsr but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distributioni 

(h) services performed by real estate, securities, and 

insurance ~eie~me~ salespeople paid solely by commissions 

and without guarantee of minimum earnings; 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the tim~ such 

spouse commences to perform such service, that the 
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employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual who is enrolled 

at a nonprofit or public educational institution, which 

normally maintains a regular faculty and curriculum and 

normally has a regularly organized body of students in 

attendance at the place where its educational activities are 

carried on, as 

credit at such 

instruction with 

a student in a full-time program taken for 

institution which combines academic 

work experience if such service is an 

integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers: 

{k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

[1) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

"Regularly employed" means the services are performed during 
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at least 24 days in the same quarter. 

( 2) "Employment" 

officials. 

does 

(3) For the purposes 

not include elected 

of 39-51-203(6), the 

"employment" does not apply to service performed: 

public 

term 

(a) in the employ of a church or convention or 

association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of h~~ the church's 

ministry or by a member of a religious order in the exercise 

of duties required by such order; 

tet--~~--~he--em~~oy--of--a--~enoo±--wh~eh--±s--noe--an 

institntion-of-hi~he~-ed~estio"7-prio~-eo-Beeembe~-3%7-t9~~; 

tdti£1 in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

tetl£1 as part of an unemployment work-relief or 
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work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

t~t~ for a state prison or other state correctional 

or custodial institution by an inmate of that institution." 

Section 4. Section 39-51-407, MCA, is amended to read: 

"39-51-407. Reimbursement of fund by state. t:rt This 

state recognizes its obligation to replace, and hereby 

pledges the faith of this state that funds will be provided 

in the future and applied to the replacement of any of the 

money received a£ter-dniy-i,-l94i; from the United States or 

any agency thereof under Title III of the Social Security 

Act, any unencumbered balances in the unemployment insurance 

administration account a~-of-ehat-rlat~, any money therea£te~ 

granted to this state pursuant to the provisions of the 

Wagner-Peyser Act, and any money made available by the state 

or its political subdivisions and matched by such money 

granted to this state pursuant to the provisions of the 

Wagner-Peyser Act which the secretary of labor finds have, 

because of any action or contingency, been lost or have been 

expended for purposes other than or in amounts in excess of 

those found necessary by the secretary of labor for the 

proper administration of this chapter. Such money shall be 

promptly supplied by money furnished by ~he state of Montana 
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or any of its subdivisions for the use of the department and 

used only for purposes approved by the secretary of labor. 

The department shall, if necessary, promptly report to the 

governor and the governor to the legislature the amount 

required for such replacement. 

tit--This-~eee~o~-~h~ii-"o~--Be--ee"~~~~ed--to--~ei±eve 

this--~tate-o£-±ts-obiigation-with-res~eet-to-fttnds-reee±~ea 

p~io~-to-a~ly-l1-i94~7-pttrstl~nt-to-the-p~ovi~ion~--o£--~±t±e 

f-Tf--o£-th.e-Soe±ai-Seettr±ty-Aet-:-" 

Section 5. Section 39-51-1101, MCA, is amended to 

read; 

"39-51-1101. Commencement and termination of coverage 

under chapter. (1) Any employing unit which is or becomes an 

employer subject to this chapter within any calendar year 

shall be subject to this chapter during the whole of such 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided for in 

39-51-1102. 

(2) Except as otherwise provided in 39-51-1102, an 

employing unit shall cease to be an employer subject to this 

chapter only as of January 1 of any calendar year only if it 

files with the department prior to the last day of February 

of such year a written applicQtion for termination of 

coverage and the department finds that the lotal wages 

payable for employment by said employer 1n the preceding 
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calendar year did not exceed $599 $1,000. For the purpose of 

this subsection, the two or more employing units mentioned 

in subsection (2) or (3) of 39-51-202 shall be treated as a 

single employin9 unit." 

Section 6. Section 39-51-1109, MCA, is amended to 

read: 

"39-51-1109. Tax appeals. Any person aggrieved by any 

decision, determination, or redetermination of the 

department involving contribution liability, contribution 

rate, application for refund, or the charging of benefit 

payments to employers making payment 

contributions is entitled to a review in 

Title 2, chapter 4, parts 6 and 7. 

in lieu of 

accordance with 

Such decision, 

determination, or redetermination is final unless an 

interested party entitled to notice thereof applies fo~ a 

review within 10 days after notification was mailed to the 

last known address, provided that the period may be extended 

for good cause." 

Section 7. Section 39-51-1121, MCA, is amended to 

read: 

"39-51-1121. Definitions. As used in this part and 

part 12, the following definitions apply: 

(1) "Computation date" means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer's contribution rate is effective. 
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(2) "Cutoff dati'!" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

( 3) "Deficit employer•+ means e--eo.,ered-empl:oyer an 

employer who is subject under this chapter and who has 

established a record of accumulated benefits charged to hi~ 

the employer's account in excess of hie the employer's 

accumulated contributions paid as of the cutoff date ~nd-"a~ 

a-m~n~~-expe~±ence-fa~tor. 

(4) 11 0epartment 11 means the department of labor and 

industry. 

( 5) "Eligible employer" means a--eo'ler@~--emp~eyer ~ 

employer who i~ HAS BEEN subject under this chapter for the 

3 years immediately preceding the computation date and who 

has: 

(a) pai~--eontribttt±on~--dttring--eaeh--e£-~he-3-r±~ea% 

year~-immedia~ely-pre~ed~n9-the-eomptleat±on-date filed all 

co~tribution reports prescribed by the department; 

(b) witft--respect--to--etteh--3-£±~eai-ye~r~,-E±%ed-aii 

eontr±btttioft-report~-pre~er±bed-by-th@-department paid all 

contributions and assessments under 39-51-404(4), and 

penalties and interest thereon; 

(c) paid-ail:-eon~ribtttions-dtle-with-re~pee~-to--~he--3 

£±sea%--years--be£ore--the--etlto££--date--o£--the--rate-·year 

established a record of accumulated contributions in excess 
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of benefits charged to the emplover 1 s accoun~; and 

(d) es~abl±sh@e--8-reeore-oe-aeeamniaeed-eo"trib~~±o~~ 

±H-@xee~~-eE-bener±~~-ehar9ed-to-h~s-eeeottnt;-ond paid wages 

in at least ~ of the 8 calendar guart~~s preceding the 

computation date. 

tet--ee~~e~ed-o-~~~3-exper±ene~-raeto~o 

( 6) "Fiscal year" means the four consecutive calendar 

quarters ending on September 30. 

(7) "Governmental entities" means the state or any 

political subdivision of the sLate or an instrumentality of 

the state o~ a political subdivision, including any 

employing unit funded directly by te.x levies. 

(8) "Unt·ate-d employer" means a-t'!ove!'ee-em.~±oyer-who 

has-n~t-paid-coner±b~tiefi~-±~-e&eh-o~--tMe--~--f±~eai--ye~P~ 

i-m.med i-~ ~ e ~ y- ·~ f'P ~ etr-d <t n~-- the--e omp'd ~ s t ±on-date-or-an-e!!'lpi eyer

whe-fte~-e~~ab:±~hed-a-record-o~-seetlm~ia~ed-eon~rib~tion~-i-n 

exee~~-of-benefit~-ch~~ged-~o-h±~-eceottnt-b~t-ha~-noe--r±~ed 

8%%--req~±red--~eyr~±±--reports-or-~a±d-eont~i~o~ibns-by-the 

e~tof£-date-fo~-any-of-the-qtlarte~s-±n-the--3--f~~ca±--year~ 

±mm~d~ateiy--~reeed±n~--the-eomp'dtati~n-date an employer who 

is subject under this chapter and who_ does not meet all the 

~I_iteria of an eligible or a defj.cit employer." 

Section 8. Section 39-51-1125, MCA, is amended to 

read: 

.,39-51-1125. Computation of payments in lieu of 
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contributions. (1) etlaiif±ed After June 30, 1987, qualified 

employers electing to make payments in lieu of contributions 

shall pay into the fund an amount equivalent to the full 

amount of regular benefits plus one-heiE-ef-~he-emotlnt the 

state's share of extended benefits paid to individuals based 

on wages paid by th~ employing unit. After December 31, 

1978. governmental entities shall pay the full amount of 

extended benefits. 

{2) If benefits paid an individual are based on wages 

paid by both the employer and one or more other employers, 

the amount payable by any one employer to the fund bears the 

same ratio to total benefits paid to the individual es the 

base period wages paid to the individual by such employer 

bear to the total amount of base period wages paid. t.o the 

individual 

employers. 

by all hi~ the individual's base period 

{3) If the base period wages of an individual include 

wages from more than one such employer, the amount to be 

paid into tt:e fund with respect to the benefits paid to the 

individual shall be prorated among the liable employers in 

prcportion to the wages paid to the individual by each such 

employer during the base period. 

(4} The amount of payment required from employers 

shall be ascertained by the department monthly and becomes 

due and payable by the employer quarterly as directed in 
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this chapter. Penalty and interest for delinquency shall be 

assessed such employers as specified in 39-51-1301. 

t5t--A--nenprofit--org8n~zetion--wh~eh--eiee~e--to-mske 

paymen~s-±n-lie~--of--eont~~b~tion~--into--the--~nempleyment 

±ns~rsnee--f~nd--±s--ftot--i±abie--to-ma~e-s~ch-p8yments-witft 

respeet-to-the-beneE±ts-paid-to-eny--indiYidoai--whose--base 

~ertod---wages---ineiode---wa~es--Eor--previo~siy--oneovered 

serviees,-as-der±ned-in-39-5i-~94t3ttet,-to-the-extent--that 

the--anemployment--±nsaranee--fond--is--reimhorsed--for-saeh 

be~efits-parsaant-to-seet±on-iil-of-Pabiic-baw-94-566o 11 

Section 9. Section 39-51-1213, MCA, is amended to 

read: 

11 39-51-1213. Classification of employers for 

experience rating purposes. (1) The department shall for 

each calendar year classify employers in accordance with 

their actual experience in the payment of contributions and 

with respect to benefits charged against their accounts, 

with contribution rates reflecting benefit experience. Each 

employer's rate for a calendar year shall be determined on 

the basis of h±s the employer's record as of October 1 of 

the preceding calendar year. 

(2} In making the classification, each eligible and 

deficit employer's contribution rate is determined in the 

manner set forth below: 

(a) Each employer is given an "experience factor•• 
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which is contributions paid since October 1, 1981, minus 

benefits charged on each employer's account since October 1, 

1981, divided by ki~ the employer's average annual taxable 

payroll rounded to the next lower dollar amount for the 3 

fiscal yea~s immediately preceding the computation date. The 

computation of the uexperience factor" shall be tc.. six 

decimal places. 

jb) Schedules shall be prepared listing all eligible 

and deficit employers in inverse numerical order of their 

experience factors. There shall be listed on such schedules 

for each employer in addition to the experience factor: 

(i) the amount of hi~ the employer's taxable payroll 

for the fiscal year ending on the computation date; and 

(ii) the cumulative total consisting of the sum of the 

employer's taxable payroll for the fiscal year ending on the 

computation date and the corresponding taxable payrolls for 

all other employers preceding him that employer on the 

schedules. 

{3) The cumulative taxable payroll amounts listed on 

the schedules provided for in 39-51-1218 shall be segregated 

into groups that will yield approximately the average tax 

rate according to the tax schedule assigned for that 

particular taxable year. Each group shall be identified by 

the rate class number listed in the table which represents 

the percentage limits of each group. Each employer on the 
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schedules is assigned that contribution rate opposite hi~ 

that employer's rate class for the tax schedule ln effect 

for the taxable year. 

(4) (a) If the 

inclusion of exactly 

grouping of rate classes requires the 

one-half of an employer's taxable 

payroll, the employer is assigned the lower of the two rates 

designated for the two classes in which the halves of hi~ 

that employer's taxable payroll are so required. 

(b) If the group of rate classes requires the 

inclusion of a portion other than exactly one-half of an 

employer's taxable payroll, the employer is assigned the 

rate designated for the class in which the greater part of 

hi~ that employer's taxable payroll is so required. 

(c) If one or more employers on the schedules have 

experience factors identical to that of the last employer 

included in a particular rate class, all such employers are 

included in and assigned the contribution rate specified for 

such class, notwithstanding the provisions of 39-51-1214. 

(5) If the taxable payroll amount or the experience 

Eactor or both such taxable payroll amount and experience 

factor of any eligible or deficit employer listed on the 

schedules is changed, the employer is placed in that 

position on the schedules which he the employer would have 

occupied had ~±~ that employer's taxable pQyroll amount or 

experience factor as changed been used in determining h~~ 
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that employer's position in the first instance, but such 

change does not affect the position or rate classification 

of any other employer listed on the schedules and does not 

affect the rate determination for previous years. 

(6) Deficit employers who have not filed all required 

payroll reports or paid all contributions due by the cutoff 

date must be assigned the maximum contribution rate in 

effect for the taxable year.'' 

Section 10. Section 39-51-1219, MCA, is amended to 

read: 

"39-Sl-1219. Procedures for the substitution, merger, 

or acquisition of an employer account by a successor 

employing unit. (1) Subject to the provisions of subsection 

{3), whenever any individual or organization (whether or not 

a covered employer) in any manner succeeds to or acquires 

all or substantially all of the business of an employer who 

at the time of acquisition was a covered employer and 

whenever in respect to whom the department finds that the 

business of the predecessor is continued solely by the 

successor: 

{a) the separate account and the actual contcibution, 

benefit, and taxable payroll experience of the predecessor 

shall, upon the joint application of the predecessor and the 

successor within 90 days after such acquisition and approval 

by the department, be transferred to the successor employer 
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for the purpose of d@termining the successor's liability and 

rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(2) Whenever any individual or organization (whether 

or not a covered employer) in any manner succeeds to or 

acquires part of the business of an employer who at the time 

of acquisition was a covered employer and whenever such 

portion of the business is continued by the successor: 

(a) so much of the separate account and the actual 

contribution, benefit, and taxable payroll experience of the 

predecessor as is attributable to the portion of the 

business transferred, as determined on a pro rata basis in 

the same ratio that the wages of covered employees properly 

allocable to the transferred portion of the business bears 

to the payroll of the predecessor in the last four completed 

calendar quarters immediately preceding the date of 

transfer, shall, upon the joint application of the 

predecessor and the successor within 90 days after such 

acquisition and approval by the department, be transferred 

to the successor employer for the purpose of determining the 

successor's liability and rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(3) (a) The 90-day period may be extended at the 
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discretion of the department. 

{b) Whenever a predecessor covered employer has a 

deficit experience rating account as of the last computation 

date, the transfer provided for in subsections (1) and (2) 

is mandatory except when it is shown by substantial evidence 

that neither the management.!.. or ownership.!.. er ~ botn the 

management and ownership are I'H~t substantially the same for 

the successor as for the predecessor, in which case the 

successor shall begin with the rate of a new employer. 

Whenever such mandatory transfer involves only a portion of 

the experience rating record and the predecessor or 

successor employers fail to supply the required payroll 

information within 10 days after notice, the transfer shall 

be based on estimates of the applicable payrolls. 

(4) (a) If the successor was a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, his the successor•s rate of 

contribution, effective the first day of the calendar year 

immediately following the date of acquisition, is based on 

the combined experience of the predecessor and successor. 

(b) If the successor was not a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, h±s the successor's rate is the rate 

applicable to the predecessor with respect to the period 

immediately preceding the date of acquisition, but if there 
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was more than one predecessor, the successor's rate shall be 

a newly computed rate based on the combined experience of 

the predecessors, becoming effective immediately after the 

date of acquisition and remaining in effect for the balance 

of the rate year.'' 

Section 11. Section 39-51-1301, MCA, is amended to 

read: 

"39-51-1301. (Temporary) Penalty and interest on 

past-due contributions. jl} Contributions unpaid on the date 

on which they are due and payable, as provided by 

subsections (1) and (2) of 39-51-1103 and 39-51-1125, that 

are paid wi~"*~--~8--days--after by the end of the month 

following the due date shall be subject to a penalty 

assessment of $10 or 10% of the contribution due, whichever 

is greater. If the contributions are not paid wi~hin--ze 

daye--e£t~~ by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 

(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

depar trnent issues a subpoena to obtain wage information or 

makes a summary or jeopardy assessment pursuant to 
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39-51-1302. 

(3) There is an account in the federal special revenue 

fund. Penalties and interest collected under this section 

must be deposited in that account. Money deposited in that 

account and appropriated to the department must be used by 

the department to administer this chapter and for programs 

to train and retrain unemployed and underemployed persons. 

Money in the account not appropriated for these purposes 

must be transferred by the department to the unemployment 

insurance trust fund at the end of each fiscal year. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose. 

39-51-1301. (Effective July 1, 1989) Penalty and 

interest on past-due contributions. {1) Contributions unpaid 

on the date on which they are due and payable, as provided 

by subsections (1) and (2) of 39-51-1103 and 39-51-1125, 

that are paid w~~hin-i9-d8y~-af~~~ by the end of the month 

following the due date shall be subject to a penalty 

assessment of $10 or 10% of the contribution due, whichever 
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is greater. If the contributions are not paid wi~hi~--~e 

days--a~~er by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 

(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy assessment pursuant to 

39-51-1302. 

13) Interest and penalties collected pursuant to this 

section shall be paid into the unemployment insurance trust 

fund. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer~ the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose." 

Section 12. Section 39-51-1303, MCA, is amended to 

read: 
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"39-51-1303. Collection of unpaid contributions by 

civil action. 11) If, after due notice, any employer 

defaults in any payment of contributions or interest 

thereon, the department may i" at its discretion initiate a 

civil action in the name of the Montana department of labo~ 

and industry to collect the amount due, and the employer 

adjudged in default shall pay the costs of such action. ~he 

~en~e--£or--stteh--oetion--may,--±n--the--diseretion--o£--the 

Sepftrtment,-be-~n-hew~s-ane-e~ar~-eo~ntyo 

(2) An action for the collection of contributions due 

must be brought within 5 years after the due date of such 

contributions or it is barred. 

(3) The department may pursue its remedy under either 

this section or 39-51-1304, or both." 

Section 13. Section 39-51~1304, MCA, is amended to 

read: 

"39-51-1304. Lien for payment of unpaid contributions 

and assessments -- levy and execution. Unpaid conttibutions 

and assessments under 39-51-404(4), including penalties and 

interest assessed thereon, have the effect of a judgment 

against the employer~ arising at the time the--eontribtttion3 

such payments are due. The department may issue a 

certificate of lien setting forth the amount of 

eofttrib~tions--dtte--and--aeertted--interest payments due and 

directing the clerk of the district court of any county of 
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the state to enter the certificate as a judgment in the 

docket pursuant to 25-9-301. From the time the judgment is 

docketed, it becomes a lien upon all real and-personal 

property of the employer. FROM THE TIME THE JUDGMENT IS 

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSONAL 

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT 

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After 

the due process requirements of 39-51-1109 and 39-51-2403 

have been satisfied, the department may enforce the judgment 

pursuant to Title 25, chapter 13, except that the department 

may enforce the judgment at any time within 10 years of the 

creation of the lien." 

Section 14. Section 39-51-2101, MCA, is amended to 

read: 

"39-51-2101. Total unemployment -- when. An individual 

shall be deemed totally unemployed in any week during which 

he the individual performed no work and earned no wages or a 

veek of less than full-time work with wages of less than 2 

times h±~ the individual's weekly benefit amount. No 

indi¥id~ai--i~--ttn~mploy~d--in---any---~e~k---that---he---±~ 

se~r-~mpi:oyed•" 

Section 15. Section 39-51-2105, MCA, is amended to 

read: 

ft39-5l-2105. Qualifying wages. tit-To--qtla!±fy--~~--~" 

ins~r~d--vor~e~--an-~nd~•±dtta%-mtt~~-ha~e-bee"-p8±d-wages-£or 
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in~ttred-work-in-the-qttarters-of-his-ba3e--per±od--~ft--8moHne 

~o~e%±ng--ftot--le~s--than--%-lf~--time~-his-base-period-h±9h 

qttarter-wageso 

tZt--en-and-after-dttly--l,--19887--~o To qualify for 

benefits, an individual must have had at least 20 weeks of 

work with an average of $50 per week in subject employment 

in the base period. To qualify for benefits, the total base 

period wages must be $1,000 or more. 

t3t--With-re~peet-to-week~-o£-nnempioyment-b~g±nft±~g-on 

o~-a£~er-dennary-l,--l918,--wages--£or--ift~tlred--wcrk--shal% 

ine%ade--wa9es--pe~d--for-pre~~ott~~y-ttneove~ed-ser¥iee~o-Por 

ehe--ptlrpeses--o£--~his--snbsectiony--the--term---aprevions!y 

uneovered-serv±ee~u-m~ans-ser~iee~~ 

tat--whieh---were---"ot---emp~oyment---es---~e£±ned--±n 

39-St-i94ttttat-and-tlttbt-at-any--eim~--d~rin9--th~--!-y~ar 

period-ending-Beeember-3lT-i9T5;-end 

tbt--whieh~ 

tit--o~e----a9r±en%tHral----labor,----as---der~ned---~n 

39-5i-~93t8t,---or---dome~tie---serviee,---a~---defined---±n 

39-Si-i93t9t~-or 

t±±t-are--serv±ee~--performed--by--an--emp±oyee-o£-this 

etete-or-a-poi+t±ea!-ett~d±vision--~k~reo£7--a~--pro~±ded--i~ 

39-5l-~83fSt 7 --or--by-en-emp~oyee-o£-a-nonpro£±t-edneetionai 

in~tittttion-wh±eh-±~-not-a~-instt~~tion-of-h±9her-edneetion, 

as-pro¥ided-in--39-St-rS3t6t,--ex~~pt--to--t~e--e~tent--that 
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assistane~---~nder--Tit%e--Tf--o£--the--Em~rgeney--ao~~--and 

anemp±eyment-Assist8nee-Act-e£-±9T4-was-paid-on-the-basis-of 

sHeft-serv~eeso• 

Section 16. Section 39-51-2303, MCA, is amended to 

read: 

"39-51-2303. Disqualification for discharge due to 

misconduct. An individual shall be disqualified for benefits 

if-he-has-been after being discharged: 

(1) for misconduct connected with his the individual's 

work or affecting his the individual's employment until an 

the individual has performed services, other than 

self-employment, for which remuneration is received equal to 

or in excess of eight times his the individual's weekly 

benefit amount subsequent to the week in which the act 

causing the disqualification occurred. 

(2) for gross misconduct connected with his the 

individual's work or committed on the employer's premises, 

as determined by the department, for a period of ii--men~hs 

52 weeks.• 

Section 17. Section 39-Sl-2304, MCA, is amended to 

read: 

"39-51-2304. Disqualification for failure to apply for 

or to accept suitable work. (l) Bffee~~ve-Apr~%-it-19TT7--an 

~ individual is disqualified for benefits if he the 

individual fails without good cause either to apply for 
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available and suitable work when so directed by the 

employment office or the department or to accept an offer of 

suitable work o££ered-to-him which he the individual is 

physically able and mentally qualified to perform or to 

return to hi~ customary self-employment, if any, when so 

directed by the department. Such disqualification continues 

for the week in which such failure occurs and until the 

individual has performed services, othe.r than 

self-employment, for which remuneration is received equal to 

or in excess of hi~ six times that individual's weekly 

benefit amount ±n--6-sepftrft~e-weeke subsequent to the date 

the act causing the disqualification occurred, with 6 weeks' 

reduction in benefit duration, as determined by the 

department, provided he the individual has not left this 

work under disqualifying circumstances. 

(2) In determining whether or not any work is suitable 

for an individual, the department shall consider~ 

~ the degree of risk involved to his the 

individual's health, safety, and moralsrL his 

~ the individual's physical fitness and prior 

t" .. .:.inin971. hi!l 

(C) THE INDIVIDUAL'S experience and previous 

earnings71_ hi~ 

(D) THE INDIVIDUAL'S length of unemployment and 

prospects for securing local work in his the customary 
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occupation,L and 

1§1 the distance of the available work from h~e the 

individual's residence. 

13) Notwithstanding any other provisions of this 

chapter, including subsection (4}, no work may be considered 

suitable and benefits may not be denied under this chapter 

to any otherwise eligible individual for refusing to accept 

new work under any of the following conditions: 

(a) if the position offered is vacant due directly to 

a strike, lockout, or other labor dispute: 

(b) if the wages, hours, or other conditions of the 

work offered are substantially less favorable to the 

individual than those prevailing for similar work in the 

locality; 

(c) if, as a condition of being employed, the 

individual would be required to join a company union or to 

resign from or refrain from joining any bona fide labor 

organization. 

(4) Subject to subsection {3), after 13 weeks of 

unemployment, suitable work is work that meets the criteria 

in this section and that offers 75% of the individual's 

earnings in h±s previous insured work in h±s the 

individual's customary occupation. No individual, however, 

is required to accept a job paying less than the federal 

minimum wage." 
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Section 18. Section 39-51-2402, MCA, is amended to 

read: 

"39-51-2402. Initial determination -- redetermination. 

(1) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by him the 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum duration thereof or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make hi~ the decision with respect thereto in accordance 

with the procedure prescribed in 39-51-2403. The deputy 

shall promptly notify the claimant and any other interested 

party of the decision and the reasons therefor. 

(2) The deputy may for good cause reconsider fti~ the 

decision and shall promptly notify the claimant and such 

other interested parties of his the amended decision and the 

reasons therefor. 

{3) No determination or redetermination of an initial 

or additional claim shall be made under this section unless 

5 days• notice of the time and place of the claimant's 

interview for examination of the claim is mailed to each 

interested party. 

(4} A determination or redetermination shall be deemed 
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final unless an interested party entitled to notice thereof 

applies for reconsideration of the determination or appeals 

therefrom within 5-dftys-ftrter-deiive~y-e~-~ach-ne~i~~efttion 

or-within-T 10 days after such notification was mailed to 

hi~ the interested party's last known address, provided that 

such period may be extended for good cause." 

Section 19. Section 39-51-2403, MCA, is amended to 

read: 

''39-51-2403. Decision of appeals referee. After a 

hearing, an appeals referee shall make findings and 

conclusions promptly and on the basis thereof affirm, 

modify, or reverse the deputy's determination or 

redetermination. Each interested party shall be furnished 

promptly a copy of the decision and the suppo~ting findings 

and conclusions. This decision shall be final unless 

further review is initiated pursuant to 39-51-2404 within 5 

days-after-deiivery-of-s~eh-no~ifiee~ion-er-wi~hift-T 10 days 

after such notification was mailed to his the interested 

party's last known address, provided that such period may be 

extended for good cause." 

Section 20. Section 39-51-2410, MCA, is amended to 

read: 

•]9-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the boa~d in the absence of an 

appeal therefrom as herein provided shall become final 30 
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days after the date of notification or mailing theceof7 

exeept-in-the-eeee-e£--the--depertmeat--when--sach--deeision 

beeomes--£inai--i9--deye-£ollowin~-the-boar8Le-8eeisionT and 

judicial review thereof shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his !ll 

remedies before the board. The-deparemeft~-eha~!-be-~~eme~ 

~o-~e-a-party-to-eny--j~dieial--eetion--invo~ving--sny--~~eh 

deeieion--and--may--be--repreeented-~n-any-e~eh-eeeion-by-an 

ae~oPney-emp~eyed-by-the-department-or-at--ehe--department~e 

Peqs~st7--hy--th~-stterney-generai• THE DEPARTMENT IS DEEMED 

TO BE A PARTY TO ANY JUDICIAL ACTION INVOLVING ANY SUCH 

DECISION AND MAY BE REPRESENTED IN ANY SUCH ACTION BY AN 

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE DEPARTMENT'S 

REQUEST, BY THE ATTORNEY GENERAL. 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

sur.h action a petition, which need not be verified but which 

~nall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry and 

all other interested parties in the manner provided in the 

Montana Rules of Civil Procedure. 
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(3) Wi~h--its-aftswer7-the The department shall certify 

and file with said court all documents and papers and a 

transeript record of all testimony taken in the matter, 

together with the board's findings of fact and decision. 

The board may also in its discretion certify to such court 

questions of law involved in any decision by it. 

(4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

under 39-51-2406 (5) In any judicial proceeding 

through 39-51-2410, the findings of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

exeept--ease~-ar~siftg-~"der-the-werkers~-eempeftsatien-iaw-or 

this--state EXCEPT CASES ARISING 

COMPENSATION LAW OF THIS STATE. 

UNDER THE WORKERS' 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 
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enter exceptions to the rulings of the board and no bond 

shall be required for entering such appeal. Upon the final 

determination of such judicial proceeding, the department 

shall enter an order in accordance with such determination.ft 

Section 21. Section 39-51-2501, MCA, is amended to 

read: 

"39-51-2501. Definitions. As used in this part, unless 

the context clearly requires otherwise, the following 

definitions apply: 

{1) "Extended benefit period•• means a period which: 

(a) begins with the third week after a week for which 

there is a state "onft indicator, provided that no extended 

benefit period may begin by reason of a state "on" indicator 

before the 14th week following the end of a prior extended 

benefit period which was in effect with respect to this 

state; and 

(b) ends with the third week after the first week for 

which there is a state •off" indicator or the 

consecutive week of such period. 

13th 

(2) (a) "Rate of insured unemployment", for purposes 

of 39-51-2504 and 39-51-2505, means the percentage derived 

by dividing the average weekly number of individuals filing 

claims for regular benefits in this state for weeks of 

unemployment with respect to the most recent 

13-consecutive-week period, as determined by the department 

-42- HB 143 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0143/02 

on the basis of its reports to the U.S. secretary of labor, 

by the average monthly employment covered under this chapter 

for the first 4 of the most recent 6 completed calendar 

quarters ending before the end of such 13-week period, 

(b) Computations required by the provisions of 

subsection (2}(a) shall be made by the department in 

accordance with regulations prescribed by the U.S. secretary 

of labor. 

(3) "Regular benefits" means benefits payable to an 

individual under this chapter or under any other state law, 

including benefits payable to federal civilian employees and 

to e~-~erYieemen ex-service personnel pursuant to 5 U.S.C. 

chapter 85, other than extended benefits. 

( 4) ".Extended benefits 11 means benefits, including 

benefits payable to federal civilian employees and to 

ex-serv~eeme" ex-service personnel pursuant to 5 U.S.C. 

chapter 85, payable to an individual under the provisions of 

this part for weeks of unemployment in his the individual 1 s 

eligibility period. 

(5) "Eligibility period"L e£-an-individ~a± relating to 

extended benefits, means the period consisting of the weeks 

in his the individual•s benefit year which begin in an 

extended benefit period and, if his the individual's benefit 

year ends within such extended benefit period, any weeks 

thereafter which begin in such period. 
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(6) ''Exhaustee" means an individual who, with respect 

to any week of unemployment in his the eligibility period: 

(a) has received, prior to such week, all of the 

regular benefits that were available te--h~m under this 

chapter or any other state law, including dependents' 

allowances and benefits payable to federal civilian 

employees and ex-ser~ieeme~ ex-service personnel under 5 

u.s.c. chapter 85, in his the current benefit year that 

includes such week; provided that, for the purposes of this 

subsection, an individual shall be deemed to have received 

all of the regular benefits that were available ~o-h~m 

although, as a result of a pending appeal with respect to 

wages that were not considered in the original monetary 

determination in-his of the benefit year, he the individual 

may subsequently be determined to be entitled to added 

regular benefits; 

(b) hi~ the benefit year having expired prior to such 

week, has no or insufficient wages on the basis of which he 

the individual could establish a new benefit year that would 

include such week; 

(c) has no right to unemployment 

allowances, as the case may be, under 

benefits or 

the Railroad 

Unemployment Insurance Actt-~he-~rade-Bxpansion-Ae~-o£-196~7 

~he-Atttomotive-Pred~e~~-~~8de-Ae~-o£-%965, and such other 

federal laws as are specified in regulations issued by the 
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U.S. secretary of labor; and 

(d) has not received and is not seeking unemployment 

benefits under the unemployment compensation law of Canada, 

but if he the individual is seeking such benefits and the 

appropriate agency finally determines that he the individual 

is not entitled to benefits under such law, he the 

individual is considered an exhaustee. 

( 7) 11 State law 11 means the unemployment insurance law 

of any state approved by the u.s. secretary of labor under 

section 3304 of the Internal Revenue Code of 1954." 

Section 22. Section 39-51-3105, MCA, is amended to 

read: 

pledge, or encumbrance of 11 39-51-3105. Assignment, 

right to benefits void benefits exempt from levy, 

other remedy for collection of execution, attachment, or 

debt -- exception. Any assignment, pledge, or encumbrance of 

any right to benefits which are or may become due or payable 

under this chapter shall be void, and such rights to 

benefits shall be exempt from levy, execution, attachment, 

or any other remedy whatsoever provided for the collection 

of debt, and benefits received by any individual, so long as 

they are not mingled with other funds of the recipient, 

shall be exempt from any remedy whatsoever for the 

collection of all debts except Oe0~~--inettrre~--£or 

necessaries-fnrnished-to-saeh-i~d~•~dda%-or--his--spoase--or 
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dependents---durin9---the--time--when--stteh--±ndiTidaal--was 

Hnempioyed as provided in 39-51-3106. Any waiver of any 

exemption provided for in this section shall be void." 

Section 23. Section 39-51-3202, MCA, is amended to 

read: 

11 39-51-3202. Making false statement or representation 

or failing to disclose material fact in order to obtain or 

increase benefits -- criminal penalty. i!l A person who, in 

order to obtain or increase for h±mse%f personal gain or for 

any other person benefits under this chapter or under an 

employment security law of any other state or territory or 

the federal government, knowingly makes a false statement or 

representation or knowingly fails to disclose a material 

fact is guilty of a crime under 45-7-203, and the department 

may cause criminal proceedings to be initiated against him 

the person. 

(2) A person will be required to repay to the 

department an amount as determined by 39-51-3201(2). 

(3) For purposes of this section, restitution awarded 

under this section must include a sum equal to the amount 

wrongfully received plus 18% interest a year notwithstanding 

the provisions of 25-9-205.'' 

Section 24. Section 39-51-3206, MCA, is amended to 

read: 

"39-51-3206. bi8bi%ity---Eor---wrongfHl---o~--im~ro~er 
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reeeip~-e£-henef~~~ Collection of benefit overpayments. Any 

persen----who,---by---reason---o£---the---nend~seios~re---or 

misrepresentee~on-by-him-or-by-another-of-a--meter~ai--faet 7 

irrespeet~ve----of----whether----sach----non~~seios~re----er 

misrepresentation-was-~nown-or-frettdttient 7 -has-reeeived--any 

snm--as-benef~ts-onder-th%s-ehapter-whiie-any-conditions-for 

the-reeeipt-of-benefits-tmposed-by--this--ehapter--were--not 

fttifi~ied--tn--his--ease--or--whiie-he-was-dieqHaiified-from 

receiYing--benefits--shall,--in--the---diseretion---of---the 

departaent 7 --either-be-iiabie-to-have-eoeh-sttm-dedaeted-£rom 

afty-f~t~re-bene£its-payab~e-te-h~m--ttnder--thi~--ehapter--or 

shai~---be--i±abie--to--repay--eo--ehe--departmefte--for--the 

une~oy.ent-~~s~ranee-fund-a-snm-eq~ai--te--the--amo~nt--se 

reeei•ed--by--him,--aftd-sueh-s~m-shaii-be-eoileetible-in-the 

manner-prev~ded-in-this-chapter-fer-the-eoilection--oE--pest 

d~e--conttib~t~ons~--An--action--£or--eoiieetion-oE-overpaid 

henefits-mttst-be-brought-within-5-years-after--the--date--of 

s~eh--overpaymeftt--or--it--ia--barred• A person who receives 

benefits not authorized by this chapter shall repay to the 

department either directly or, as authorized by the 

department, by offset of future benefits to which the 

claiaant may be entitled, or by a combination of both 

methods, a sum equal to the amount of the overpayment. The 

sum is collectible in the manner provided in this chapter 

for the collection of past due contributions unless the 
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department finds that the benefits were received through no 

fault of the person and the recovery of the benefits would 

b~ against equity and good conscience. An action for 

collection of overpaid benefits must be brought within 5 

years after the date of the overpayment. Notwithstanding~ 

other provision of this chapt.er, the department may re,...over 

an overpayment of benefits paid to any individual under this 

state or another state law or under an unemployment benefit 

program of the United States." 

NEW SECTION. Section 25. 

uncollectibility of debts 

collection -- liability for 

collection. {1) After making 

Authority 

transfer 

to determine 

of debts for 

payment of fees and costs of 

all reasonable efforts to 

collect unpaid eoft~r±btttion CONTRIBUTIONS, assessments undec 

39-51-404(4), and penalties and interest thereon, or 

overpaid benefits under 39-51-3206 and interest thereon, the 

department may determine a debt to be uncollectible. Upon 

determining that a debt is uncollectible, the department may 

transfer the debt to the department of revenue for 

collection as provided in 17-4-104. 

(2) Subject to approval by the department, reasonable 

fees or costs of collection incurred by the department of 

revenue may be added to the amount of the debt, including 

added fees or costs. The debtor is liable for repayment of 

the amount of the debt, plus fees or cosrs added pursuant to 
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this subsection. All money collected must be returned to the 

department to be applied to the debt, except that all fees 

or costs collected must be retained by the department of 

revenue. If less than the full amount of the debt is 

collected, the department of revenue shall retain only a 

proportionate share of the collection fees or costs. 

Section 26. Section 18-4-241, MCA, is amended to read: 

"18-4-241. Authority to remove or suspend from 

vendors' list. (1) The department may remove a person for 

cause from consideration for award of contracts. The removal 

may not be for a period of more than 3 years. 

(2) The department may suspend a 

consideration for award of contracts if there 

person from 

is probable 

cause to believe that the person has engaged in activities 

that may lead to removal. The suspension may not be for a 

period exceeding 3 months unless an indictment has been 

issued for an offense that would be a cause for removal 

under subsection (3), in which case the suspension must, at 

the request of the attorney general, remain in effect until 

after the trial of the suspended person. The authority to 

remove or suspend must be exercised in accordance with rules 

adopted by the department. 

(3) The causes for removal or suspension include the 

following: 

(a) violation of contract provisions, as set forth in 
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(i) and (ii) of this subsection, of a character which is 

regarded by the department to be so serious as to justify 

removal action: 

(i) deliberate failure without good cause to perform 

in accordance with the specifications or within the time 

limit provided in the contract; or 

(ii) a recent record of failure to perform or of 

unsatisfactory performance in accordance with the terms of 

one or more contracts, provided that failure to perform or 

unsatisfactory performance caused by acts beyond the control 

of the contractor may not be considered to be a basis for 

removal; 

(b) failure to respond to a number of solicitations 

over a period of time as determined by the department in 

accordance with rules, and after adequate written notice to 

the affected person of the intent to remove or suspend; and 

(c) any other cause the department determines to be so 

serious and compelling as to affect responsibility as a 

state contractor, including removal by another governmental 

entity for any cause listed in the department•s rules.; and 

(d) failure to comply with the provisions of Title 39, 

chapter 51, or Title 39, chapter 71. 

(4) The department shall issue a written decision to 

remove or suspend, stating the reasons for the action taken. 

A copy of the decision must be mailed or otherwise furnished 
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1 immediately to the person involved." 

2 NEW SECTION. Section 27. Extension of authority. Any 

3 existing authority of the department of labo~ and industry 

4 to make rules on the subject of the provisions of this act 

is extended to the provisions of this act. 

NEW SECTION. Section 28. Repealer. 

39-51-2206, MCA, is repealed. 

NEW SECTION. Section 29. Codification 

Section 

instruction. 

5 

6 

7 

8 

9 

10 

Section 25 is intended to be codified as an integral part of 

Title 39, chapter 51, part 32, and the provisions of Title 

11 39, chapter 51, apply to section 25. 

12 NEW SECTION. Section 30. Effective date. This act is 

13 effective on-passage-and-approva% JULY 1, 1987. 

-End-
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APPROVED BY COMMITTEE 
ON STATE ADMINISTRATION 

BILL NO. __d.ff._ 

INTRODUCED BY ~~~~~d·~~~~----------------------------------
BY REQUEST OF THE DEPARTMENT OF MILITARY AFFAIRS 

A BILL FOR AN ACT ENTITLED: ''AN ACT TO GENERALLY REVISE AND 

CLARIFY THE LAW RELATING TO DISASTER AND EMERGENCY SERVICES; 

AND AMENDING SECTIONS 10-3-101, 10-3-103, 10-3-311, AND 

10-J-401, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 10-3-101, MCA, is amended to read: 

"10-3-101. Declaration of policy. Because of the 

existing and increasing possibility of the occurrence of 

disasters or emergencies of unprecedented size and 

destructiveness resulting from enemy attack, sabotage, or 

other hostile action and natural disasters and in order to 

provide for prompt and timely reaction to an emergency or 

disaster, to insure that preparation of this state will be 

adequate to deal with such disasters or emergencies, and 

generally to provide for the common defense and to protect 

the public peace, health, and safety and to preserve the 

lives and property of the people of this state, it is hereby 

found and declared to be necessary to: 

(l) a,tthorize the creation oE local or 

interjurisdictional organizations for disaster and emergency 
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services in the political subdivisions of this state; 

(2) redUce vulnerability of people and communities of 

this state to damage, injury, and loss of life and property 

resulting from natural or man-made disasters; 

t3t--p~e~8r~--fo~--prompt-an~-~££ie±ent-~ea~eh,-~e~e~~, 

recoveryr-ea~e,-a~e-~reatme~t-of--per~o~8--lo~t,--efttrappee, 

viet±m±~ed,-or-threatened-by-emerqencie~-or-d±sa~ter~~ 

t4t~ provide a setting conducive to the rapid and 

orderly start of restoration and rehabilitation of persons 

and property affected by disasters; 

t5till clarify and strengthen the roles of the 

governor, state agencies, and local governments in 

prevention of, preparation for, response to, and recovery 

from emergencies and disasters; 

t6t~ authorize and provide for cooperation in 

disaster prevention, preparedness, response, and recovery; 

t7t~ authorize and provide for coordination of 

activities relating to disaster prevention, preparedness, 

response, and recovery by agencies and officers of this 

state and similar state-local, interstate, federal-state, 

and foreign activities in which the state and its political 

subdivisions may participate; 

t8till provide an emergency and disaster management 

system embodying all aspects of emergency or disaster 

prevention, preparedness, responsef and recovery; 

-2- SECOND READING 
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t9t~ assist in prevention of disasters caused or 

aggravated by inadequate plynning for public and private 

facilities and land use; and 

t~Bt~ supplement, without 1n any way limiting, 

authority conferred by previous statutes of this state and 

increase the capability of the state, local, and 

interjurisdictional disaster and emergency servtces agenc1e~ 

~o perform disaster and emergency services." 

Section 2. Section 10-3-103, MCA, is amended to read: 

"10~3~103. Definitions. As used in parts 1 through 4 

of this chapter, the following definitions apply: 

(l) ''Civil defense'' means the nuclear preparedness 

functions and responsibilities of disaster and emergency 

services. 

(21 ''Department'' means 

affairs. 

the department of military 

I 3 l ''Disaster'' means the occurrence or imminent threat 

of widespread or severe damage, injury, or loss ot life or 

property resulting from any natural or man-made cause, 

including tornadoes, 

water, high water, 

windstorms, 

floods, wave 

snowstorms, 

action, 

wind-driven 

earthquukes, 

lands 1 ides, muds 1 ides, volcanic action, fires, explosions, 

or air or water contamination requiring emergency action to 

avert danger or damage, blight, droughts, ir1festutior1s, 

riots, sabotage, hostile military or paramilitary action, 
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disruption of state services, or accidents involving 

radiation byproducts or other hazardous materials. 

I 4} ''Disaster and emergency services~ means the 

pre~ent±on--ef,-tne preparation for 7 and the carrying out of 

disaster and emergen~y functions and responsibilities, other 

than those for which military forces or other state or 

federal agenc1es Qre primarily responsible, to ~t"e"::'ent 

mitigate, prepare for, respond to, and recover from injury 

and damage resultinq from emergencies or disasters. 

(5) ''Division'' means the division of disaster and 

emergency services of the department of military affairs. 

(6} "Emerqency" means the imminent threat of a 

disaster causing immediate peril to life ur property which 

timely action can avert or minimize. 

(7) ''Political subdivision'' means any county, city, 

town, or other legally constituted unit uf local govPrnment 

in this state. 

I 8} ''Principal executive officer" means the mayor, 

chairman of the county cornmlSSlOners, or other chief 

executive officer of a political subdivision. 

t9t-~usenreh--~nd---re~etleu---mean~---the---emp±oymen~7 

eoordinatie"r--and--nti±izat±on--of--a~ai~a~~e-r~~ourees-and 

~er~enne~-in-Ioeat±"~,--reiievinq--d±~tre~~--of1 --pre~er~in9 

life--e£ 1 --or--removtnq-stlrvi~or~-from-the-~ite-of-~-ne~erd, 

emer9eney7-or-disaster-to-~-plaee-of-~a£ety-in-ease-o£-lo~t, 

~4~ 
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~~~ended,-e~~~apped,-or-injnred-pe~~onso 

ti9till "Temporary housing" means unoccupied habitable 

dwellings, suitable rental housing, mobile homes, or uther 

readily fabricated dwellings.~ 

Section 3. Section 10-J-311, MCA, is amended to read: 

"10-3-311. Emergency or disaster expenditures 

r~strictions. (l) The governor may authorize the incurring 

of liabilities and expenses to be paid as other claims 

against the state from the general fund, in the amount 

necessary, when an emergency or disaster justifies the 

expenditure and is declared by the governor, to meet 

contingencies and needs arising from an emergency or 

disaster, as defined in 10-3-103, which results in damage to 

the works, buildings, or property of the state or any 

political subdivision thereof or wt1ich menaces the health, 

welfare, safety, lives, or property of any considerable 

number of persons in any county or community of the state, 

upon dertl· .. ~~tration by the political jurisdiction that: 

(a) such political iuri~diction has exhausled all 

available emergency levies; 

(b) the emergency is beyond the financial capability 

of the political jurisdiction to respond and for which no 

appropriation in the af(ected fund is available 1n 

sufficient amount to meet the emergency or JisastPr; or 

(c) federal funds available tor such emergency ur 
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disaster require either matching state funds or specific 

expenditures prior to eligibility for assistance under 

federal laws. 

(2) No expenditures for flood-related dam~~~~ 

made to assist a political subdivision that is sanctioned 

because it ha~ flood hazard areas _ _identified under_ the 

national flood insurance program, parts 59 through 77 of 44 

C.F.R., and does not have i_n_ effect~~equat~_ regulations for 

such areas or has failed to ~nforce such regulations as 

required by the national flood insurance program. 

t~tlll The governor is charged with the implementation 

of the program. 

t3tl!l The administration and development of rules tor 

implementation of this 5ection must be promulqated by the 

department." 

section 4. section 10-3-401, MCA, i:s amended to read: 

ul0-3-401. Local and interjurisdictional disaster and 

emergency plan distribution. ( 1) Each political 

subdivision eli'g~ble to receive funds under this chapter 

shall prepare a local or interjurisdictional disaster and 

emergency plan and program covering the area for which that 

political subdivision is responsible. This plan shall be in 

accordance with and 111 support of the state disaster and 

@ffiergency plan and program. 

(2) The political subdivision shall prepare and 

-6-
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distribute on behalf of the principal executive officers~ in 

written form, a clear and complete statement of: 

(a) the emergency responsibilities of all local 

agencies, if any, and officials; e:n~ 

(b) the disaster and emergency chain of commandL 

6 (c) local evacuation authority and re_?~nsibil_l_!yj_ and 

7 (d) local authority and responsibility for control of 

8 ingress and egress to and from an emergency or disaster 

9 area." 

10 NEW SECT ION. Section 5. Authority ot principle 

11 executive officer. The principle executive officer shall: 

12 ( 1) direct and compel the evacuation of all or part of 

13 the population from an emergency ur disaster area within 

14 that political subdivision when necessary for the 

15 preservation of life or other disaster mitigation, response, 

16 or recovery; and 

17 ( 2) control the ingress and egress to and from an 

18 emergency or disaster area, the movement of persons within 

19 the area, and the occupancy of premises therein. 

20 NEW SECT ION. Section 6. Extension of authority. Any 

21 existing authority of the department of military affairs to 

22 make rules on the subject of the provisions of this act is 

23 extended to the provisions of this act. 

24 NEW SECT}_Q~ Sect ion 7. Codification instruction. 

25 Section 5 is intended to be codified as an integral part of 

-7-
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Title 10, chapter 3, part 4, and the provisions of Title 10, 

chapter 3, part 4, apply to ~ection 5. 

-End-
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BOUSE BILL NO. 143 

INTRODUCED BY HARPER, DONALDSON 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS ON UNEMPLOYMENT INSURANCE; PROHIBITING VENDORS 

DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS 

FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING 

SECTIONS 18-4-241, 39-51-201, 39-51-203, 39-51-204, 

39-51-407, 39-51-1101, 39-51-1109, 39-51-1121, 39-51-1125, 

39-51-1213, 39-51-1219, 39-51-1301, 39-51-1303, 39-51-1304, 

39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402, 

39-51-2403, 39-Sl-2410, 39-51-2501, 39-51-3105, 39-51-3202, 

AND 39-51-3206, MCA; REPEALING SECTION 39-51-2206, MCA; AND 

PROVIDING AN fMMB9fA~B EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is amended to read: 

"39-51-201. General definitions. As used in this 

chapter, un1ess the context clearly requires otherwise, the 

following definitions apply: 

(1) •Annual payroll" means the total amount of wages 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2) "Base period" means the first four of the last 
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five completed calendar quarters immediately preceding the 

first day of an individual's benefit year. However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. 

meet the qualifications 

For an individual who fails to 

total disability as 

statute of another 

of 

defined 

state or 

39-51-2105 due to a temporary 

in 39-71-116 or a similar 

the united States, the base 

period means the first four quarters of the last five 

quarters preceding the disability if a claillt for 

unemployment benefits is filed within 24 months of the date 

on which the individual's disability was incurred. 

tl) "Benefits" means the money payments payable to an 

individual, as provided in this chapter. with respect to his 

the individual's unemployment. 

{4) "Benefit year", with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks if filing a new valid claim would 

result in overlappinq any quarter of the base year of a 

previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

-2- HB 143 
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pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is t~e period 

applicable under the unemployment law of the paying state. 

f 5) "Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6) "Calendar quarter" means the period of 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

(7) "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) "Department" means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

(9) "Employing unit" means any individual or 

organization, including the state government, any of its 

political subdivisions or instrumentalities, any 

partnership, association, trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or s~hseq~eftt-te-deft~ery-iT--i9i6T 

had in its employ one or more individuals performing 

services for it within this state, except as provided under 

subsections (8) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 
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which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual 

directly by such employing unit or by 

employee, provided the employing unit 

constructive knowledge of the worka 

was hired or paid 

such agent or 

has actual or 

(10) "Employment office" means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other free public employment 

offices operated and maintained by 

government or its instrumentalities as 

approve. 

the 

the 

United States 

department may 

(11) "Fund" means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 

(12) "Gross misconduct• means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

-4- HB 143 
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admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or his the employer. 

(13) "Hospital" means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

{14) (a) "Institution of higher education'', for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

(ii) is legally authorized in this state to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceptable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studies, or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

(b) Notwithstanding any of the foregoing provisions of 

this subsection, all colleges and universities in this state 

are institutions of higher education for purposes of this 

part. 

(15) ''State'' includes, in addition to the states of the 
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United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

( 16) "Unemployment insurance admi nist rat ion fund" means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

{17) (a} "Wages" means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any medium other 

than cash. and backpay received pursuant to a dispute 

related to employment. The reasonable cash value 

remuneration payable in any medium other than cash shall 

of 

be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term "wages" does not include: 

( i) the amount of any payment.I__:-:-_ineittdi:ng-the-amettnt

paid-by~an-employer~fer-insn~ane~-or--annnitie~--or--i:nto--a 

f~n~-~o~previ~e-for-sueh-paym~n~ made af~er-d~ly-iT-~99T7 ~o 

or--ot'l--bt!!h&lf-of-e:n-employee or-1!11-dependent-~ndt!!r-a-plan-o!'_ 

~yste~-~-~_te:bl i ~~thed by-aft-employer that: -lftak~~=-~__2rowi- ~ iof'l-- for 

t:h~--employee-_-:gef'lerallr-.-er-- for- -a--ela~~- -or- -ela~~e~- -of 

em.p-l_o~~~-or-the_tr __ ~~ndents ot'l--aeeottnt--of ~DE _ __l!:f THE 

EMPLOY_EJ:!, _ li____!_l!_E:_iiWMENT WAS MADE _(J_~~R-~PLAN_ ES~_!II:_I SHED 

[QR_ TH~ EMPLOYEES~QENERA[,__QJ< _FOR A _§_."_E(: IF IC CLASS _(}fl 

CLASSES __ OF EMPLOYEES,__TO OR ON_BE!:!J'L_f_<lE'_~fl_E EM~ FOR: 
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(A} r~tirement; 

{B) sickness or accident disability.!.... _ _l?~--~_!!1-~~case 

payments made BY AN EMPLOYER DIRECTLY to an employee ~ 

eepe ncile I!~.L::-_ i:~~! ~_:--~ ~ ~~~~ ~ i:on- t I ':1 t t bt t + t tB _t_:_! l"le !ttd~~-- ~ r ~m-_:_! he 

~erm--"wages"--enly--psyments--thst--ere--reeeived--~nder--e 

workers~-compen3ation-law, ONLY THOSE PAYMENTS MADE UNDER A 

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM 11 WAGES"; 

(C) medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

(18) "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(19) An individual's "weekly benefit amount" means the 

amount of benefits h@ the individual would be entitled to 

receive for 1 week of total unemployment." 

Sect ion 2. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. ( 1) "Employment", 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 

including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied. 
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( 2) (a) The term ''employment'' includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state; or 

(ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A) the base of operdtions or, if there is no base of 

operations, then the place from which such service is 

directed or controlled, is in this state; or 

{B) the base of operations or place from which such 

service is directed or controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localiz@d within a 

state if: 

(i) the service is performed entirely within such 

state; or 

(ii) the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 

(3) Service not covered under subsection (2} of this 

section and performed entirely without this state with 

respect to no part of which contributions are required and 

-8- HB 143 
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paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

services is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual is considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that: 

(a) such individual has been and will continue to be 

free from control or direction over the performance of such 

services. both under hi~ the individual's contract and in 

fact; 

(b) such service is either outside the usual course of 

the business for which such service is performed or that 

such service is performed outside of all the places of 

busin~ss of the enterprise for which such service is 

per fon•ed; and 

lc) such individual is customarily engaged in an 

independently established trade, occupation, profession, or 

business. 

(S) The term "employment" includes service performed 
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aEter--9eeember--3lT-l9~l7 by an individual in the employ of 

this state or any of its instrumentalities (or in the employ 

of this state and one or more other states or their 

instrumentalities) for a hospital or institution of higher 

education located in this state. The term "employmentu 

includes service performed af~er--ddly--lT--19~57 by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its ani•e-rsi~y 

UNIVERSITIES, any of its colleges, public schools, 

components or units thereof, or any local government unit 

and one or more other states or their instrumentalities or 

political subdivisions whose services are compensated by 

salary or wages. 

(6) The term "employment" includes service performed 

a~ter-Beeember-3lT-l91lT by an individual in the employ of a 

religious, charitable, scientific, literary, or educational 

organization. 

(7) (a) The term "employment" includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, aEter 

9eeember--3lT--~9~rT in the employ of an American employer, 

other than service which is considered employment under the 

provisions of subsection (2} of this section or the parallel 

provisions of another state's law, if: 

(i) the employPr 's principal place of business in the 
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United States is located in this state; 

fii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

(B) the employer is a corporation which is organized 

under the laws of this state; or 

(C) the employer is a partnership or a trust and the 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections (7)(a)(i) and 

(7)(a)(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim for benefits based on such service under the 

law of this state. 

(b) An "American employer", for purposes of this 

subsection, means a person who is: 

(i) an individual who is 

States: 

( il) a partnership if 

a resident of the United 

two-thirds or more of the 

partners are residents of the United States; 

(iii) a trust if all of the trustees are residents of 

the United States; or 
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(iv) a corporation organized under the laws of the 

United States or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment ~~bjee~--~e--~h~~--ehe~~~r-~~feetive 

deft~ary-1 7 -!9~8 7 whenever the employing unit pays $20,000 or 

more in cash to workers for agricultural labor in any 

quarter in the current or preceding calendar year or employs 

10 •·r more workers in agricultural labor on 20 days in 20 

different weeks during the current or preceding calendar 

year. If an employer is otherwise subject to the chapter 

and has agricultural employment, all employees are covered 

under the chapter regardless of the amount of money 

expended for agricultural purposes. 

(9) Domestic service exempted under 39-51-204(l)(b) is 

considered employment s~b;ect--to--this--chap~er--effeet~•e 

4andary--i,-l9~8; whenever the employing unit pays $1,000 or 

more in cash for domestic service in any quarter during the 

current or preceding calendar year. If an employer is 

otherwise subject to the chapter and has domestic 

employment, all employees 

regardless of the amount of 

purposes." 

are covered under the chapter 

money expended for domestic 

Section 3. Section 39-51-204, MCA, is amended to read: 

"39-51-204. Exclusions from definition of employment. 

(l) The term "employment" does not include: 
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provided in 

(b) domestic service in a private home, local colle9e 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9): 

{c) service performed as an officer or member of the 

crew of a vessel on the navigable waters of the United 

States; 

(d) service performed by an individual in the employ 

of hi~ that individual's son, daughter, or spouse and 

service performed by a child under the age of 21 in the 

employ of his the child's father or mother: 

(e) service performed in the employ of any other state 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or thei~ political subdivisions or of the United 

States, except that national banks organized under the 

national banking law shall not be entitled to exemption 

under this subsection and shall be subject to this chapter 

the same as state banks, provided that such service is 

excluded from employment as defined in the Federal 

Unemployment Tax Act by section 3306(c)(7) of that act; 

If) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 
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department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrativ~ Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 

acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter: 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establishments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance salesm~" salespeople paid solely by commissions 

and without guarantee of minimum earnings: 

{i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 
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employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual who is enrolled 

at a nonprofit or public educational institution, which 

normally maintains a regular faculty and curriculum and 

normally has a regularly organized body of students in 

attendance at the place where its educational activities are 

carried on, as a student in a full-time program taken for 

credit at such 

instruction with 

institution which 

work experience if 

combines academic 

such service is an 

integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 

Cl) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

•Regularly employed" means the services are performed during 

-15- HB 143 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0143/02 

at least 24 days in the same quarter. 

( 2) "Employment" does not include elected 

officials. 

(3) For the purposes of 39-51-203(6), the 

"employment" does not apply to service performed: 

public 

term 

(a) in the employ of a church or convention or 

association of churches or an organization which is operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of h~s the church's 

ministry or by a member of a religious order in the exercise 

of duties required by such order; 

tet--~ft--the--em~loy--of--a--sehoo~--whieh--is--fte~--an 

in~~i~d~ion-of-hi9her-ed~eatien7-prior-~o-Beeember-3l7-l9~1; 

tdti£1 in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 

mental deficiency 0[ injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

tet!21 as part of an unemployment work-relief or 
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work-training program assisted or financed in whole or in 

part by a federal agency or any agency of a state or 

political subdivision thereof by an individual receiving 

such work relief or work training; or 

tft~ for a state prison or other state correctional 

or custodial institution by an inmate of that institution. 11 

Section 4. Section 39-51-407, MCA, is amended to read: 

"39-Sl-407. Reimbursement of fund by state. tlt This 

state recognizes its obligation to replace, and hereby 

pledges the faith of this state that funds will be provided 

in the future and applied to the replacement of any of the 

money received af~er-daly-lT-t94i7 from the United States or 

any agency thereof under Title III of the Social Security 

Act, any unencumbered balances in the unemployment insurance 

administration account as-of-that-date, any money eherea!ter 

granted to this state pursuant to the provisions of the 

Wagner-Peyser Act, and any money made available by the state 

or its political subdivisions and matched by such money 

granted to this state pursuant to the provisions of the 

Wagner-PeyseT Act which the secretary of labor finds have, 

because of any action or contingency, been lost or have been 

expended for purposes other than or in amounts in excess of 

those found necessary by the secretary of labor for the 

proper administration of this chapter. Such money shall be 

promptly supplied by money furnished by the state of Montana 
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or any of its subdivisions for the use of the department and 

used only for purposes approved by the secretary of labor. 

The department shall, if necessary, promptly report to the 

governor and the governor to the legislature the amount 

required for such replacement. 

tit--~his-seeeion-shell-not--b~--eenstrHe~--to--rel±e~e 

~h~s--state-oE-~te-ehl*~aeien-w±eh-respeet-te-EH"~s-reeei~ed 

pr~or-te-dHly-l;-l~4l7-pursuant-to-th@-previs±ons--eE--•ttle 

fff-of-th@-Seeial-Seeurity-Aet•" 

Section 5. Section 39-51-1101, MCA, is amended to 

read: 

"39-51-1101. Commencement and termination of coverage 

under chapter. (1) Any employing unit which is or becomes an 

employer subject to this chapter within any calendar year 

shall be subject to this chapter during the whole of such 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided for in 

39-51-1102. 

(2) Except as otherwise provided in 39-51-1102, an 

employing unit shall cease to be an employer subject to this 

chapter only as of January 1 of any calendar year only if it 

files with the department prior to the last day of February 

of such year a written application for termination of 

coverage and the department finds that the total wages 

payable for employment by said employer in the preceding 
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calendar year did not exceed $S99 $1,000. For the purpose of 

this subsection, the two or more employing units mentioned 

in subsection (2) or (3) of 39-51-202 shall be treated as a 

single employing unit." 

Section 6. Section 39-51-1109, MCA, is amended to 

read: 

"39-51-1109. Tax appeals. Any person aggrieved by any 

decision, determination, or redetermination of the 

department involving contribution liability, contribution 

rate, application for refund, or the charging of benefit 

payments to employers making payment 

contributions is entitled to a review in 

Title 2, chapter 4, parts 6 and 7. 

in lieu of 

accordance with 

Such decision, 

determination, or redetermination is final unless an 

interested party entitled to notice thereof applies for a 

review within 10 days after notification was mailed to the 

last known address, provided that the period may be extended 

for good cause." 

Section 7. Section 39-51-1121, MCA, is amended to 

read: 

"39-51-1121. Definitions. As used in this part and 

part 12, the following definitions apply: 

( 1) "Computation date" means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer's contribution rate is effective. 
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( 2) "Cutoff date" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

(3) "Deficit employer" means e:--eo•eree-elllpleyer an 

employer who is subject under this chapter and who has 

established a record of accumulated benefits charged to hi~ 

the employer's account in excess of his the employer's 

accumulated contributions paid as of the cutoff date e:ftd-he:~ 

a-mintts-@xp@rieftee-fae~or. 

( 4) "Department" means the department of labor and 

industry. 

(5) "Eligible employer" means a--eovered--employer !.!! 

employer who is HAS BEEN subject under this chapter for the 

3 years immediately preceding the computation date and who 

has: 

(a) paid--een~rib~~ioft~--dttrift~--@aeh--ef-~fte-3-fi~eal 

years-iamedie:~ely-p~eceding-~he-eomputation-da~e filed all 

co~tribution reports prescribed by the department; 

(b) vitft--re~peet--to--s~ch--3-£iseal-yearsy-filed-all 

eontrih~tien-reperts-preser+bed-by-the-department paid all 

contributions and &eaeasments under 39-51-404(4), and 

penalties and interest thereon; 

(c) paid-all-een~ribH~iena-dHe-with-respeet-te--the--3 

£i~eal--years--before--the--e~teff--date--of--the--rate-year 

established a record of accumulated contributions in excess 
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of benefits charged to the employer's account; and 

(d) ee~ahii~hed--a-reeerd-ef-aee~•~la~ed-een~rihH~iene 

in-exee~s-of-bene~~~s-ehar4ed-~e-hie-aeeeHn~T-and paid wages 

in at least 1 of the 8 calendar quarters preceding the 

computation date. 

tet--aehieved-a-pl~e-experienee-~aeter7 

(6) "Fiscal year" means the four consecutive calendar 

quarters ending on September 30. 

(7) "Governmental entities"' means the state or any 

political subdivision of the state or an instrumentality of 

the state or a political subdivision, including any 

employing unit funded directly by tax levies. 

18) "Unrated employer" means a-eovered-empleyer-vhe 

has-ne~-paid-eon~ribatiens-in-eaeh-ef--~he--3--fiseaT--years 

fMMedfa~ery--preeedinq--~he--eompa~atien-date-or-an-empioyer 

whe-ha~-estabtished-a-reeerd-e~-aee~malated-eontrib~tions-in 

••eeas-o£-benefi~s-ehar~ed-te-his-aeeoant-bat-has-net--filed 

e!4--re~Hired--payroll--reperts-or-paid-eon~ribations-by-the 

eatoff-date-for-any-ef-~he-qaartere-in-the--3--fi~eal--yeare 

i .. e~iately--preeedin~--~he-eoMpatatien-date an employer who 

la aub1ect under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer." 

Section 8. Section 39-51-1125, MCA, is amended to 

read: 

"39-51-1125. Computation of payments in lieu of 
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contributions. Cll e~e!ified After June 30, 1987, qualified 

employers electing to make payments in lieu of contributions 

shall pay into the fund an amount equivalent to the full 

amount of regular benefits plus one-half-of-the-amoant the 

state's share of extended benefits paid to individuals based 

on wages paid by the employing unit. After December 31, 

1978, governmental entities shall pay the full amount of 

extended benefits. 

(2) If benefits paid an individual are based on wages 

paid by both the employer and one or more other employers, 

the amount payable by any one employer to the fund bears the 

same ratio to total benefits paid to the individual as the 

base period wages paid to the individual by such employer 

bear to the total amount of base period wages paid to the 

individual by all hi~ the individual's base period 

employers. 

(3) If the base period wages of an individual include 

wages from more than one such employer, the amount to be 

paid into the fund with respect to the benefits paid to the 

individual shall be prorated among the liable employers in 

proportion to the wages paid to the individual by each such 

employer during the base period. 

(4) The amount of payment required from employers 

shall be ascertained by the department monthly and becomes 

due and payable by the employer quarterly as directed in 
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this chapter. Penalty and interest for delinquency shall be 

assessed such employers as specified in 39-51-1301. 

t5t--A--nenp~ofi~--organi~atien--whieh--~iee~~--te-ma~e 

payments-±n-iie~--o~--eontrib~tions--into--the--~nemployment 

ins~ranee--f~nft--is--not--%iebT~--to-make-s~eh-payments-with 

respeet-to-~he-benefits-pa~~-to-any--individttat--whose--base 

period---wages---±netade---wages--for--previottsiy--~neoYereft 

serviees7-as-defined-in-39-5i-i84f3ttetT-to-the-extent--that 

the--unempioyment--insttranee--fand--is--reimbttrsed--for-stteh 

benefits-pursttant-to-seetion-lii-of-Pttblie-hav-94-566." 

Section 9. Section 39-51-1213, MCA, is amended to 

read: 

"39-51-1213. Classification of employers 

experience rating purposes. (1) 

each calendar year classify 

The department shall 

for 

for 

employers in accordance with 

their actual experience in the payment of contributions and 

with respect to benefits charged against their accounts, 

with contribution rates reflecting benefit experience. Each 

employer's rate for a calendar year shall be determined on 

the basis of his the employer's record as of October 1 of 

the preceding calendar year. 

(2) In making the classification, each eligible and 

deficit employer's contribution rate is determined in the 

manner set forth below: 

(a) Each employer is given an "experience factor" 
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which is contributions paid since October 1, 1981, minus 

benefits charged on each employer's account since October 1, 

1981, divided by his the employer's average annual taxable 

payroll rounded to the next lower dollar amount for the 3 

fiscal years immediately preceding the computation date. The 

computation of the "experience factor" shall be to six 

decimal places. 

(b) Schedules shall be prepared listing all eligible 

and deficit employers in inverse numerical order of their 

experience factors. There shall be listed on such schedules 

for each employer in addition to the experience factor: 

(i) the amount of hi~ the employer's taxable payroll 

for the fiscal year ending on the computation date; and 

(ii) the cumulative total consisting of the sum of the 

employer's taxable payroll for the fiscal year ending on the 

computation date and the corresponding taxable payrolls for 

all other employers preceding him that employer on the 

schedules. 

(3) The cumulative taxable payroll amounts listed on 

the schedules provided for in 39-51-1218 shall be segregated 

into groups that will yield approximately the average tax 

rate according to the tax schedule assigned for that 

particular taxable year. Each group shall be identified by 

the rate class number listed in the table which represents 

the percentage limits of each group. Each employer on the 
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schedules is assigned that contribution rate opposite his 

that employer's rate class for the tax schedule in effect 

for the taxable year. 

(4) (a) If the grouping of rate classes requires the 

inclusion of exactly one-half of an employer's taxable 

payroll, the employer is assigned the lower of the two rates 

designated for the two classes in which the halves of his 

that employer's taxable payroll are so required. 

(b) If the group of rate classes requires the 

inclusion of a portion other than exactly one-half of an 

employer's taxable payroll, the employer is assigned the 

rate designated for the class in which the greater part of 

his that employer's taxable payroll is so required. 

(c) If one or more employers on the schedules have 

experience factors identical to that of the last employer 

included in a particular rate class, all such employers are 

included in and assigned the contribution rate specified for 

such class, notwithstanding the provisions of 39-51-1214. 

(5) If the taxable payroll amount or the experience 

factor or both such taxable payroll amount and experience 

factor of any eligible or deficit employer listed on the 

schedules is changed, the employer is placed in that 

position on the schedules which he the employer would have 

occupied had ni~ that employer's taxable payroll amount or 

experience factor as changed been used in determining h~s 
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that employer's position in the first instance, but such 

change does not affect the position or rate classification 

of any other employer listed on the schedules and does not 

affect the rate determination for previous years. 

(6) Deficit employers who have not filed all required 

payroll reports or paid all cont~ibutions due by the cutoff 

date must be assigned the maximum contribution rate in 

effect for the taxable year." 

Section 10. Section 39-51-1219, MCA, is amended to 

read: 

"39-51-1219. Procedures for the-substitution, merger, 

or acquisition of an employer account by a successor 

employing unit. (1) Subject to the provisions of subsection 

(3), wheneve~ any individual or organization (whether or not 

a covered employer) in any manner succeeds to or acquires 

all or substantially all of the business of an employer who 

at the time of acquisition was a covered employer and 

whenever in respect to whom the department finds that the 

business of the predecessor is continued solely by the 

successor: 

(a) the separate account and the actual contribution, 

benefit, and taxable payroll experience of the predecessor 

shall, upon the joint application of the predecessor and the 

successor within 90 days after such acquisition and approval 

by the department, be transferred to the successor employer 
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for the purpose of determining the successor's liability and 

rate of contribution: and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(2) Whenever any individual or organization (whether 

or not a covered employer) in any manner succeeds to or 

acquires part of the business of an employer who at the time 

of acquisition was a covered employer and whenever such 

portion of the business is continued by the successor: 

(a} so much of the separate account and the actual 

contribution, benefit, and taxable payroll experience of the 

predecessor as is attributable to the portion of the 

business transferred, as determined on a pro rata basis in 

the same ratio that the wages of covered employees properly 

allocable to the transferred portion of the business bears 

to the payroll of the predecessor in the last four completed 

calendar quarters immediately preceding the date of 

transfer, shall, upon the joint application of the 

predecessor and the successor within 90 days after such 

acquisition and approval by the department, be transferred 

to the successor employer for the purpose of determining the 

successor's liability and rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(3) (a) The 90-day period may be extended at the 

-27- HB 143 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0143/02 

discretion of the department. 

(b) Whenever a predecessor covered employer has a 

deficit experience rating account as of the last computation 

date, the transfer provided for in subsections (1) and (2) 

is mandatory except when it is shown by substantial evidence 

that ne_! ther the manag·ement.!... or o-wner-ship!... or ~ both the 

management and owne~ship are "o~ substantially the same for 

the successor as for the predecessor, in which case the 

successor shall begin with the rate of a new employer. 

Whenever such mandatory transfer involves only a portion of 

the experience rating record and the predecessor or 

successor employers fail to supply the required payroll 

information within 10 days after notice, the transfer shall 

be based on estimates of the applicable payrolls. 

(4) (a) If the successor was a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, his the successor's rate of 

contribution, effective the first day of the calendar year 

immediately follcwinq the date of acquisition, is based on 

the combined experience of the predecessor and successor. 

(b) If the successor was not a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, his the successor's rate is the rate 

applicable to the predecessor with respect to the period 

immediately preceding the date of acquisition, but if there 
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was more than one predecessor# the successor's rate shall be 

a newly computed rate based on the combined experience of 

the predecessors, becoming effective immediately after the 

date of acquisition and remaining in effect for the balance 

of the rate year.'' 

Section 11. Section 39-51-1301, MCA, is amended to 

read: 

"39-51-1301. (Temporary) Penalty and interest on 

past-due contributions. Ill Contributions unpaid on the date 

on which they are due and payable, as provided by 

subsections (lJ and (2) of 39-51-1103 and 39-51-1125, that 

are paid within--is--days--after by the end of the month 

following the due date shall be subject to a penalty 

assessment 

is greater. 

tlays--ei~er 

of $10 or 10\ of the contribution due, whichever 

If the contributions are not paid wt~h~n--~8 

by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 

12) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy assessment pursuant to 
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39-51-1302. 

(3) There is an account in the federal special revenue 

fund. Penalties and interest collected under this section 

must be deposited in that account. Money deposited in that 

account and appropriated to the department must be used by 

the department to administer this chapter and for programs 

to train and retrain unemployed and underemployed persons. 

Money in the account not appropriated for these purposes 

must be transferred by the department to the unemployment 

insurance trust fund at the end of each fiscal year. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose. 

39-51-1301. (Effective July 1, !989) Penalty and 

interest on past-due contributions~ (1) Contributions unpaid 

on the date on which they are due and payable, as provided 

by subsections (1) and (2) of 39-51-1103 and 39-51-1125, 

that are paid with±n-i8-~ay~-after by the end of the month 

followi~ the due date shall be subject to a penalty 

assessment of $10 or 10\ of the contribution due, whichever 
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is greater. If the contributions are not paid within--~e 

~aye--ef~~r by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15\ of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18\ a year, to be prorated on a daily basis. 

(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy 

39-51-1302. 

assessment pursuant to 

(3) Interest and penalties collected pursuant to this 

section shall be paid into the unemployment insurance trust 

fund. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insurance 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

uneaployment insurance benefits and may not be used for any 

other purpose." 

Section 12. Section 39-51-1303, MCA, is amended to 

read: 
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"39-51-1303. Collection of unpaid contributions by 

civil action. (1) If, after due notice, any employer 

defaults in any payment of contributions or interest 

thereon, the department may ~ft at its discretion initiate a 

civil action in the name of the Montana department of labor 

and industry to collect the amount due, and the employer 

adjudged in default shall pay the costs of such action. ~he 

Yende--for--s~eh--aetion--m~rT--in--~he--disere~ien--ef--~he 

departaent;-be-in-bewie-and-eiark-eounty~ 

(2) An action for the collection of contributions due 

must b@ brought within 5 years after the due dat@ of such 

contributions or it is barred. 

(3) The department may pursue its remedy under either 

this section or 39-51-1304, or both." 

Section 13. Section 39-51-1304, MCA, is amended to 

read: 

"39-51-1304. Lien for payment of unpaid contributions 

and assessments -- levy and execution. unpaid contributions 

and assessments under 39-51-404(4), including penalties and 

interest assessed thereon, have the effect of a judgment 

against the employer, arising at the time ~he--contributions 

such payments 

certificate of 

are due. The department may issue a 

lien setting forth the amount of 

eontribd~ions--dtt~--and--aeerded--~ntere't payments due and 

directing the clerk of the district court of any county of 
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the state to enter the certificate as a judgment in the 

docket pursuant to 25-9-301. From the time the judgment is 

docketed, it becomes a lien upon all real aftd-persena+ 

property of the employer. FROM THE TIME THE JUDGMENT IS 

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSONAL 

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT 

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After 

the due process requirements of 39-51-1109 and 39-51-2403 

have been satisfied, the department may enforce the judgment 

pursuant to Title 25, chapter 13, except that the department 

may enforce the judgment at any time within 10 years of the 

creation of the lien." 

Section 14. Section 39-51-2101, MCA, is amended to 

read: 

"39-51-2101. Total unemployment --when. An individual 

shall be deemed totally unemployed in any week during which 

he the individual performed no work and ea~ned no waqes or a 

week of less than full-time work with wages of less than 2 

tlaes his the individual's weekly benefit amount. Ne 

ift~i•i~~•l--is--nnempioyed--in---any---week---that---he---is 

aeif-eap~eyed•'' 

Section 15. Section 39-51-2105, MCA, is amended to 

read: 

''39-51-2105. Qualifying wages, tit-~e--qHaiiEy--8~--an 

insared--wor~er--an-individHal-mas~-have-been-paid-wa9es-for 
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insHred-work-in-the-q~ar~ers-of-hia-baae--period--an--ae&Hft~ 

totalin~--no~--less--than--1-lfi--times-his-baae-period-hi~h 

~Harter-wa~eST 

tit--en-and-a£~er-dMiy--lT--l988y--te To qualify for 

benefits, an individual must have had at least 20 weeks of 

work with an average of $50 per week in subject employment 

in the base period. To qualify for benefits, the total base 

period wages must be $1,000 or more. 

t~t--With-respeet-te-wee~s-er-Hnempleym~nt-b~~inning-on 

or-after-dan~ary-lT--l9~~T--we9es--fer--+ne~re~--wor~--ahall 

inelHde--wages--pa~~--Ee~-previe~Bly-aneovered-serw~eee~-Per 

~he--pHrposeB--oE--th~s--s~b~ee~ienT--~he--~erm--•previeaely 

aneowere~-servieea•-means-serv~ees~ 

tat--whieh---were---net---eMployMent---es---~efine~--in 

39-5i-i84tlttat-and-tlttbt-a~-any--t~M@--d~rin9--the--l-year 

perio~-en~in~-9@e@mber-3l,-i9~5~-an~ 

tbt--wh~eh~ 

tit--ar~----agriealt~ra±----iaborT----as---define~---in 

39-51-i93tBt7---er---demestie---servieeT---as---~efine~---in 

39-51-~93t9t~-or 

tiit-ar~--serviees--perfermed--by--an--empleyee-oE-this 

state-or-e-pelitieal-sabd~wision--thereofT--ae--provi~ed--in 

39-5+-i93tSt7--or--by-an-empioyee-of-a-nenprofit-edueatienai 

instit~tien-whieh-is-net-an-institHtien-eE-hiqher-e~aeatienT 

as-provided-in--39-Si-i93t6tT--except--to--the--extent--that 
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ass~a~anee---~nder--~i~le--lf--ef--the--Bmer9eney--dobs--and 

YneMploymen~-Assistanee-Aet-o£-t9T4-wa~-pa~~-on-the-8a~is-of 

sueh-serv±ees-r'' 

Section 16. Section 39-51-2303, MCA, is amended to 

read: 

"39-51-2303. Disqualification for discharge due to 

misconduct. An individual shall be disqualified for benefits 

i£-he-ha~-been after being discharged: 

tl) for misconduct connected with h~s the individual's 

work or affecting his the individual's employment until an 

the individual has performed services, other than 

self-employment, for which remuneration is received equal to 

or in excess of eight times his the individual's weekly 

benefit amount subsequent to the week in which the act 

causing the disqualification occurred. 

(2) for gross misconduct connected with his the 

individual's work or committed on the employer's premises, 

as determined by the department, for a period of ii--meft~hs 

52 weeks." 

Section 17. Section 39-Sl-2304, MCA, is amended to 

read: 

"39-Sl-2304. Disqualification for failure to apply for 

or to accept suitable work. 11) aEEee~iYe-April-l7-l9?~ 7 --an 

An individual is disqualified for benefits if he the 

individual fails without good cause either to apply for 
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available and suitable work when so directed by the 

employment office or the department or to accept an offer of 

suitable work effered-to-him which he the individual is 

physically able and mentally qualified to perform or to 

return to hi~ customary self-employment, if any, when so 

directed by the department. Such disqualification continues 

for the week in which such failure occurs and until the 

individual has performed services, other than 

self-employment, for which remuneration is received equal to 

or in excess of his six times that individual's weekly 

benefit amount ~~--6-sepa~ate-wee~s subsequent to the date 

the act causing the disqualification occurred, with 6 weeks' 

reduction in benefit 

department, provided 

duration, as determined by the 

he the individual has not left this 

work under disqualifying circumstances. 

12) In determining whether or not any work is suitable 

for an individual, the department shall consid@r~ 

~ the degree of risk involved to h~~ the 

individual's health, safety, and moralsTL his 

~ the individual's physical fitness and prior 

trainingTL his 

(CI THE 

earningsT l. hi !!II 

(D) THE 

INDIVIDUAL'S 

INDIVIDUAL'S 

experience and previous 

length of unemployment and 

prospects for securing local work in h~s the customary 
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occupationTl_ and 

1!1 the distance of the available work from hie the 

individual's residence. 

(3) Notwithstanding any other provisions of this 

chapter, including subsection (4), no work may be considered 

suitable and benefits may not be denied under this chapter 

to any otherwise eligible individual for refusing to accept 

new work under any of the following conditions: 

(a) if the position offered is vacant due directly to 

a strike, lockout, or other labor dispute; 

(b) if the wages, hours, or other conditions of the 

work offered are substantially less favorable to the 

individual than those prevailing for similar work in the 

locality; 

(C) if, as a condition of being employed, the 

individual would be required to join a company union or to 

resign from or refrain from joining any bona fide labor 

or9anization. 

14) Subject to subsection (3), after 13 weeks of 

uneaploymen~. suitable work is work that meets the criteria 

in thla section and that offers 75\ of the individual's 

earnings in hi-s previous insured work in his the 

individual's customary occupation. No individual, however, 

is required to accept a job paying less than the federal 

minimum wage." 
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Section 18. Section 39-51-2402, MCA, is amended to 

read: 

"39-51-2402. Initial determination -- redetermination. 

(1) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by ~im the 

deputy, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum duration thereof or shall refer such claim or any 

question involv@d therein to an appeals referee who shall 

make his the decision with respect thereto in accordance 

with the p[ocedure prescribed in 39-51-2403. The deputy 

shall promptly notify the claimant and any other interested 

party of the decision and the reasons therefor. 

12) The deputy may for good cause reconsider his the 

decision and shall promptly notify the claimant and such 

oth@r interested parties of his the amended decision and the 

reasons therefor. 

(3) No determination or redetermination of an initial 

or additional claim shall be made under this section unless 

5 days' notice of the time and place of the claimant's 

interview for examination of the claim is mailed to each 

interested party. 

(4) A determination or redetermination shall be deemed 
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final unless an interested party entitled to notice thereof 

applies for reconsideration of the determination or appeals 

therefrom within 5-Seys-efter-delivery-of-s~eh-no~ifiea~ien 

or-within-T 10 days after such notification was mailed to 

hi~ the interested party's last known address, provided that 

such period may be extended for good cause." 

Section 19. Section 39-51-2403, MCA, is amended to 

read: 

"39-51-2403. Decision of appeals referee. After a 

hearing, an appeals referee shall make findings and 

conclusions promptly and on the basis thereof affirm, 

modify, or reverse the deputy's determination or 

redetermination. Each interested party shall be furnished 

promptly a copy of the decision and the supporting findings 

and conclusions. This decision shall be final unless 

further review is initiated pursuant to 19-51-2404 within 5 

daJ&-aE~er-delive~y-ef-sHeh-ne~ifiea~ion-e~-wi~hin-~ 10 days 

after such notification was mailed to h±s the interested 

party's last known address, provided that such period may be 

extended for good cause." 

Section 20. Section 39-51-2410, MCA, is amended to 

reads 

"39-51-2410. Finality of board's decision-- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 
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days after the date of notification or mailing thereof7 

exeep~-in-~he-ease-ef--~he--department--when--a~eh--deeisien 

heeemes--finai--29--~ays-feiiowing-~he-hea~d~s-deeisienT and 

judicial review thereof shall be permitted only after any 

party claiming to be aggrieved the~eey has exhausted hi~ all 

remedies before the board. ~he-departmen~-shail-be-deemed 

to-Be-a-par~y-to-any--jHdieial--aetion--in•cl•ing--any--s~eh 

deeision--aft~--may--be--~epreseneed-in-any-sHeh-aeeieft-hy-an 

at~erney-empioyed-by-~he-department-e~-at--~he--depar~mene~a 

req~estT--bJ--the-attorneJ-general~ THE DEPARTMENT IS ~ 

TO BE A PARTY TO ANY JUDICIAL ACTION INVOLVING ANY SUCH 

DECISION AND MAY BE REPRESENTED IN ANY SUCH ACTION BY AN 

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE DEPARTMENT'S 

REQUEST, BY THE ATTORNEY GENERAL. 

121 Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 

proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry and 

all ether interested parties in the manner provided in the 

Montana Rules of Civil Procedure. 
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(3) Wi~h--i~s-aftsv~rT-~h~ The department shall certify 

and file with said court all documents and papers and a 

~raftseri~~ record of all testimony taken in the matter, 

together with the board's findings of fact and decision. 

The board may also in its discretion certify to such court 

questions of law involved in any decision by it. 

(4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition to9ether with all documents filed with 

the court. 

(5) In any judicial proceeding 

through 39-51-2410, the findings of 

under 39-51-2406 

the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

exeep~--eases-arisin~-~ft~er-the-werkers~-eompensatton-law-of 

~h~s--s~a~e EXCEPT CASES ARISING UNDER TBE WORKERS' 

COMPENSATION LAW OF THIS STATE. 

(61 An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner. bur not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 
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enter exceptions to the rulings of the board and no bond 

shall be required for entering such appeal. Upon the final 

determination of such judicial proceeding, the department 

shall enter an order in accordance with such determination." 

Section 21. Section 39-51-2501, MCA, is amended to 

read: 

"39-51-2501. Definitions. As used in this part, unless 

the context clearly requires otherwise, the 

definitions apply: 

following 

{1) "Extended benefit period" means a period which: 

(a) begins with the third week after a week for which 

there is a state "on" indicator, provided that no extended 

benefit period may begin by reason of a state "on 11 indicator 

before the 14th week following the end of a prior extended 

benefit period which was in effect with respect to this 

state; and 

(b) ends with the third week afte< the first week for 

which there is a state "off" indicator or the 

consecutive week of such period. 

13th 

{2) (a) "Rate of insured unemployment", for purposes 

of 39-51-2504 and 39-51-2505, means the percentage derived 

by dividing the average weekly number of individuals filing 

claims for regular benefits in this state for weeks of 

unemployment with respect to the most recent 

13-consecutive-week period, as determined by the department 
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on the basis of its reports to the U.S. secretary of labor, 

by the average monthly employment covered under this chapter 

for the first 4 of the most recent 6 completed calendar 

quarters ending before the end of such 13-week period. 

(b) Computations required by the provisions of 

subsection (2)(a) shall be made by the department in 

accordance with regulations prescribed by the u.s. secretary 

of labor. 

(3) "Regular benefits" means benefits payable to an 

individual under this chapter or under any other state law, 

including benefits payable to federal civilian employees and 

to ex-servieemeft ex-service personnel pursuant to S U.S.C. 

chapter 85, other than extended benefits. 

(4) "Extended benefits" means benefits, including 

benefits payable to federal civilian employees and to 

ex-servicemen ex-service personnel pursuant to 5 U.S.C. 

chapter 85, payable to an individual under the provisions of 

this part for weeks of unemployment in his the individual's 

eligibility period. 

(5) "Eligibility period".!. e£-an-indiYi-~tutl relating to 

e•tended benefits, means the period consisting of the weeks 

in hts the individual's benefit year which begin in an 

extended benefit period and, if h~s the individual's benefit 

year ends within such extended benefit period, any weeks 

thereafter which begin in such period. 
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( 6) "Exhaustee" means an individual who, with respect 

to any week of unemployment in h~s ~ eligibility period: 

(a) has received, prior to such week, all of the 

regular benefits that were available to--him under this 

chapter or any other state law, including dependents' 

allowances and benefits payable to federal civilian 

employees and @X-ser~ieem~ft ex-service personnel under 5 

U.S.C. chapter 85, in his the current benefit year that 

includes such week; provided that, for the purposes of this 

subsection, an individual shall be deemed to have received 

all of the regular benefits that were available to-h+~ 

although, as a result of a pending appeal with respect to 

wages that were not considered in the original monetary 

determination ift-hia of the benefit year, he the individual 

may subsequently be determined to be entitled to added 

regular benefits; 

(b) hie the benefit year having expired prior to such 

week, has no or insufficient wages on the basis of which he 

the individual could establish a new benefit year that would 

include such week; 

(c) has no right to unemployment 

allowances, as the case may be, under 

benefits or 

the Railroad 

unemployment Insurance ActT-the-~rade-expen~ien-Aet-or-~96~7 

the-Aatemotive-Prodae~~-~rade-Aet-o£-19657 and such other 

federal laws as are specified in regulations issued by the 
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U.S. secretary of labor; and 

(d) has not received and is not seeking unemployment 

benefits under the unemployment compensation law of Canada, 

but if he the individual is seeking such benefits and the 

appropriate agency finally determines that he the individual 

is not entitled to benefits under such law, he the 

individual is considered an exhaustee. 

(7) .. State law" means the unemployment insurance law 

of any state approved by the u.s. secretary of labor under 

section 3304 of the Internal Revenue Code of 1954." 

Section 22. Section 39-51-3105, MCA, is amended to 

read: 

"39-51-3105. Assignment, pledge, or encumbrance of 

right to benefits void benefits exempt froa levy, 

execution, attachment, or other remedy for collection of 

debt -- exception. Any assignment, pledge, or encumbrance of 

any right to benefits which are or may become due or payable 

under this chapter shall be void, and such rights to 

benefits shall be exempt from levy, execution, attachment, 

or any other remedy whatsoever provided for the collection 

of debt, and benefits received by any individual, so long as 

they are not mingled with other funds of the recipient, 

shall be exempt from any remedy whatsoever for the 

collection of all debts except debts--~fte~rre~--fer 

neeessar~e~-rurnishe~-eo-s~eh-in~~vi~ual-er--his--spouse--or 
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~ependenta---durin9---the--~~Me--when--sueh--indi•~ddal--vas 

uneMp!eyed as provided in 39-51-3106. Any waiver of any 

exemption provided for in this section shall be void." 

Section 23. Section 39-51-3202, MCA, is amended to 

read: 

"39-51-3202. Making false statement or representation 

or failing to disclose material fact in order to obtain or 

increase benefits -- criminal penalty. 1!1 A person who, in 

order to obtain or increase for h~mee~f personal gain or for 

any other person benefits under this chapter or under an 

employment security law of any other state or territory or 

the federal government, knowingly makes a false statement or 

representation or knowingly fails to disclose a material 

fact is guilty of a crime under 45-7-203, and the department 

may cause criminal proceedings to be initiated against him 

the person. 

(2) A person will be required to repay to the 

department an amount as determined by 39-51-3201(2). 

(3) For purposes of this section, restitution awarded 

under this section must include a sum egual to the amount 

wrongfully received plu• 18\ interest a year notwithstanding 

the provisions of 25-9-205." 

Section 24. Section 39-51-3206, MCA, is amended to 

read: 

"39-51-3206. biah~iit!y---fot"---w1:'on9ful---or--imprep~r 
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receipt-of-benefits Collection of benefit overpayments. Any 

person----wheT---hy---reasoft---of---~he---nendiselos~re---er 

misrepresen~a~ion-by-him-or-by-onother-of-a--ma~erial--fae~7 

irrespee~+•e----oE----whether----sHeh----nondiselosHre----or 

misrepresen~ation-was-known-or-fraudttientT-has-reeei~ed--any 

snm--as-bene£its-nn~er-this-ehapter-while-any-eonditions-Eor 

the-reeeipt-of-benefits-imposed-by--this--ehapter--were--no~ 

falfilled--in--his--ease--or--while-he-was-dis~~ali,ied-from 

reeeivin~--benefits--shall7 --in--the---diseretio~---o£---the 

departmentT--either-be-liable-to-have-sueh-sum-dedueted-Erom 

any-~dtdr~-beneEi~e-~syable-~o-him--Hnder--~hie--eha~~er--er 

shell---he--liable--to--repay--to--the--department--for--the 

dfteMpioyment-insuranee-fune-a-sum-eque~--te--th~--smeunt--se 

reeei•e~--by--hinT--an~-sueh-sum-shail-be-co~leetible-in-the 

-.nner-pre•ided-in-this-ehapter-Eer-the-eelieetien--ef--~ast 

dae--eontribdtiene.--An--aetion--fer--eelleetien-eE-e•erpaid 

&ene~tes-must-be-broaght-within-5-years-a~ter--the--date--ef 

sach--e•erpayment--er--it--is--harred• A person who receives 

benefits not authorized by this chapter shall repay to the 

departaent either directly or, as authorized by the 

.... r~nt, by offset of future benefits to which the 

clal .. nt may be entitled, or by a combination of both 

methods, a sum equal to the amount of the overpayment. The 

sum is collectible in the manner provided in this chapter 

for the collection of past due contributions unless the 
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department finds that the benefits were received through no 

fault of the person and the recovery of the benefits would 

be against equity and good conscience. An action for 

collection of overpaid benefits must be brought within 5 

years after the date of the overpayment. Notwithstanding any 

other provision of this chapter, the department may recover 

an overpayment of benefits paid to any individual under this 

state or another state law or under an unemployment benefit 

program of the United States." 

NEW SECTION. Section 25. Authority 

transfer 

to 

of 

determine 

debts for uncollectibility of debts 

collection -- liability for 

collection. 111 After making 

payment of fees and costs of 

all reasonable efforts to 

collect unpaid eontrihd~ton CONTRIBUTIONS, assessments under 

39-51-404(4), and penalties and interest thereon, or 

overpaid benefits under 39-51-3206 and interest thereon, the 

department may determine a debt to be uncollectible. Upon 

determining that a debt is uncollectible, the department may 

transfer the debt to the department of revenue for 

collection as provided in 17-4-104. 

(2) Subject to •pproval by the department, reasonable 

fees or costs of collection incurred by the departaent of 

revenue may be added to the amount of the debt, including 

added fees or costs~ The d~btor is liable for repayment of 

the amount of the debt, plus fees or costs added pursuant to 
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this subsection. All money collected must be returned to the 

department to be applied to the debt, except that all fees 

or costs collected must be retained by the department of 

revenue. If less than the full amount of the debt is 

collected, the department of revenue shall retain only a 

proportionate share of the collection fees or costs. 

Section 26. Section 18-4-241, MCA, is amended to read: 

"18-4-241. Authority to remove or suspend from 

vendors' list. (1) The department may remove a person for 

cause from consideration for award of contracts. The removal 

may not be for a period of more than 3 years. 

(2) The department may suspend a 

consideration for award of contracts if there 

person from 

is probable 

cause to believe that the person has engaged in activities 

that may lead to removal. The suspension may not be for a 

period exceeding 3 months unless an indictment has been 

issued for an offense that would be a cause for removal 

under subsection (3}, in which case the suspension must, at 

the request of the attorney general, remain in effect until 

after the trial of the suspended person. The authority to 

remove or suspend must be exercised in accordance with rules 

adopted by the department. 

(3) The causes for removal or suspension include the 

following: 

(a) violation of contract provisions, as set forth in 
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(i) and (ii) of this subsection, of a character which is 

regarded by the department to be so serious as to justify 

removal action: 

(i) deliberate failure without good cause to perform 

in accordance with the specifications or within the time 

limit provided in the contract; or 

(ii) a recent record of failure to perform or of 

unsatisfactory performance in accordance with the terms of 

one or more contracts, provided that failure to perform or 

unsatisfactory performance caused by acts beyond the control 

of the contractor may not be considered to be a basis for 

removal: 

(b) failure to respond to a number of solicitations 

over a period of time as determined by the department in 

accordance with rules, and after adequate written notice to 

the affected person of the intent to remove or suspend; and 

(c) any other cause the department determines to be so 

serious and compelling as to affect responsibility as a 

state contractor, including removal by another governmental 

entity for any cause listed in the department's ruleso; and 

~ failure to coaply with the provisions of Title 39, 

chapter 51, or Title 39, chapter 71. 

{4) The department shall issue a written decision to 

remove or suspend, stating the reasons for the action taken~ 

A copy of the decision must be mailed or otherwise furnished 
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1 immediately to the person involved." 

2 NEW SECTION. Section 27. Extension of authority. Any 

3 existing authority of the department of labor and industry 

4 to make rules on the subject of the provisions of this act 

5 

6 

7 

8 

is extended to the provisions of this act. 

NEW SECTION, Section 28. Repealer. 

39-51-2206, MCA, is repealed. 

NEW SECTION. Section 29. Codification 

Section 

instruction. 

9 Section 25 is intended to be codified as an integral part of 

10 Title 39, chapter 51, part 32, and the provisions of Title 

11 39, chapter 51, apply to section 25. 

12 NEW SECTION. Section 30. Effective date. This act is 

13 effective en-passage-and-approval JULY 1, 1987. 

-End-
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HOUSE BILL NO. 143 

INTRODUCED BY HARPER, DONALDSON 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS ON UNEMPLOYMENT INSURANCE; PR9HTBT~rN6--VENB9RS 

BEbTNeHEN~-9N-HNEMPb9¥MENT-9R-WBRKERS~-eeMPENSA~T9N-PA¥MEN~S 

PR9M-BErN6-yN€bHBBB-9N-THB-S~A~B~S-VENB9R-bT5~ PROVIDING FOR 

REMOVAL OR SUSPENSION OF A PERSON FROM THE STATE VENDOR LIST 

FOR FAILURE TO COMPLY WITH THE UNEMPLOYMENT INSURANCE LAW OR 

THE WORKERS' COMPENSATION ACT; AMENDING SECTIONS 18-4-241, 

39-51-201, 39-51-203, 39-51-204, 39-51-407, 39-51-1101, 

39-51-1109, 39-51-1121, 39-51-1125, 39-51-1213, 39-51-1219, 

39-51-1301, 39-51-1303, 39-51-1304, 39-51-2101, 39-51-2105, 

39-51-2303, 39-51-2304, 39-51-2402, 39-51-2403, 39-51-2410, 

39-51-2501, 39-51-3105, 39-51-3202, 

REPEALING SECTION 39-51-2206, MCA; 

fMMEBfA~E EFFECTIVE DATE." 

AND 

AND 

39-51-3206, MCA; 

PROVIDING AN 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-51-201, MCA, is 'amended to read: 

"39-51-201. General definitions. As used in this 

chapter, unless the context clearly requires otherwise, the 

following definitions apply: 

(l) "Annual payroll" means the total amount of wages 

~•n• '"•'""'"' '""""' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0143/03 

paid by an employer, regardless of the time of payment, for 

employment during a calendar year. 

(2) 11 Base period" means the first four of the last 

five completed calendar quarters immediately preceding the 

fiist day of an individual's benefit year~ However, in the 

case of a combined-wage claim pursuant to the arrangement 

approved by the secretary of labor of the United States, the 

base period shall be that applicable under the unemployment 

law of the paying state. For an individual who fails to 

meet the qualifications of 

total disability as defined 

statute of another state or 

period means the first four 

39-51-2105 due to a temporary 

in 39-71-116 or a similar 

the United States, the base 

quarters of the last five 

quarters preceding the disability if a claim for 

unemployment benefits is filed within 24 months of the date 

on which the individual•s disability was incurred. 

(3) 11 Benefits" means the money payments payable to an 

individual, as provided in this chapter, with respect to his 

the individual's unemployment. 

(4) ''Benefit year'', with respect to any individual, 

means the 52 consecutive-week period beginning with the 

first day of the calendar week in which such individual 

files a valid claim for benefits, except that the benefit 

year shall be 53 weeks 1f filing a new valid claim would 

result in overlapping any quarter of the base year of a 
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previously filed new claim. A subsequent benefit year may 

not be established until the expiration of the current 

benefit year. However, in the case of a combined-wage claim 

pursuant to the arrangement approved by the secretary of 

labor of the United States, the base period is the period 

applicable under the unemployment law of the paying state. 

( 5} "Board" means the board of labor appeals provided 

for in Title 2, chapter 15, part 17. 

(6) "Calendar quarter" means the period of 3 

consecutive calendar months ending on March 31, June 30, 

September 30, or December 31. 

( 7) "Contributions" means the money payments to the 

state unemployment insurance fund required by this chapter 

but does not include assessments under 39-51-404(4). 

(8) 11 Department" means the department of labor and 

industry provided for in Title 2, chapter 15, part 17. 

(9} "Employing unit" means any individual or 

organization, including the state government, any of its 

political 

partnership, 

subdivisions 

association, 

or instrumentalities, any 

trust, estate, joint-stock 

company, insurance company, or corporation, whether domestic 

or foreign, or the receiver, trustee in bankruptcy, trustee 

or successor thereof, or the legal representative of a 

deceased person which has or ~tlb~eqaent-to-aa~tla~y-i,--~936, 

had in its employ one or more individuals performing 
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services for it within this state, except as provided under 

subsections (B) and (9) of 39-51-203. All individuals 

performing services within this state for any employing unit 

which maintains two or more separate establishments within 

this state are considered to be employed by a single 

employing unit for all the purposes of this chapter. Each 

individual employed to perform or assist in performing the 

work of any agent or employee of an employing unit is deemed 

to be employed by such employing unit for the purposes of 

this chapter, whether such individual was hired or paid 

directly by such employing unit or by such agent or 

employee, provided the employing unit has actual or 

constructive knowledge of the work. 

(10) '1 Employment office" means a free public employment 

office or branch thereof operated by this state or 

maintained as a part of a state-controlled system of public 

employment offices or such other 

offices operated and maintained 

free 

by 

public employment 

the United States 

government or its instrumentalities as the department may 

approve. 

(11) 11 Fund 11 means the unemployment insurance fund 

established by this chapter to which all contributions and 

payments in lieu of contributions are required and from 

which all benefits provided under this chapter shall be 

paid. 
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(12} ''Gross misconduct'' means a criminal act, other 

than a violation of a motor vehicle traffic law, for which 

an individual has been convicted in a criminal court or has 

admitted or conduct which demonstrates a flagrant and wanton 

disregard of and for the rights or title or interest of a 

fellow employee or n±~ the employer. 

(13) ~Hospital'' means an institution which has been 

licensed, certified, or approved by the state as a hospital. 

(14) (a) "Institution of higher education", for the 

purposes of this part, means an educational institution 

which: 

(i) admits as regular students only individuals having 

a certificate of graduation from a high school or the 

recognized equivalent of such a certificate; 

{ii) is legally authorized in this ~tate to provide a 

program of education beyond high school; 

(iii) provides an educational program for which it 

awards a bachelor's or higher degree or provides a program 

which is acceplable for full credit toward such a degree, a 

program of postgraduate or postdoctoral studiesr or a 

program of training to prepare students for gainful 

employment in a recognized occupation; and 

(iv) is a public or other nonprofit institution. 

(b) Notwiths:anding any of the foregoing provisions ot 

this sub •ction, all colleges and universities in this state 
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are institutions of higher education for purposes of this 

part. 

(15) "State'' includes, in addition to the states of the 

United States of America, the District of Columbia, Puerto 

Rico, the Virgin Islands, and the Dominion of Canada. 

(16} "Unemployment insurance administration fund" means 

the unemployment insurance administration fund established 

by this chapter from which administrative expenses under 

this chapter shall be paid. 

(17) (a) "Wages" means all remuneration payable for 

personal services, including commissions and bonuses, the 

cash value of all remuneration payable in any medium other 

than cash, and backpay received pursuant to a dispute 

related to employment. The reasonable cash value of 

remuneration payable in any medium other than cash shall be 

estimated and determined in accordance with rules prescribed 

by the department. 

(b) The term "wages 1
' does not include: 

(i) the amount of any payment,-in~~nd~ng-tMe-amotlnt 

paid-by-an-~mploy~~-£or-±n~u~anee-o~--~nn~itie~--o~--into--o 

£tlnd-to-prov±de-fo~-suek-payment made a£te~-dtliy~l~-l98? 7 to 

or--on--beha~f-o£-en-emp±oyee or-a-dependen~-~nder-a-p~a~-o~ 

~rstem-e~tab±i~hed by-an-emp~oyer that-ma~e~--provi~±on-~~or 

the--employee--gener'~_±_!y_~_-_:or-- ror --a-- ela~~ _- -~_!_:- -e!_Et~~e~-_:-_?f 

emp±oyee~~or_-"their-d.ependen~~ on--e:eeot:tnt---of MADE BY THE 
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EMPLOYER, IF THE PAYMENT WAS MADE UNDER A PLAN ESTABLISHED 

FOR THE EMPLOYEES IN GENERAL OR FOR A SPECIFIC CLASS OR 

CLASSES OF EMPLOYEES, TO OR ON BEHALF OF THE EMPLOYEE FOR: 

(A) retirement~ 

(B) sickness or accident disability, but in the case 

~ayments made BY AN EMPLOYER DIRECTLY to an employee o~ 

eepend~nt,-this-stlbseeti~n-tiTttbtt±ttBt-~neiades--£rom--the 

te~m--uwage~ll--on!y--payments--that--cre--reee~ved--ander--e 

wor~er~~-eompen~ation-iaw, ONLY THOSE PAYMENTS MADE UNDER A 

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM "WAGES"; 

(C} medical and hospitalization expenses in connection 

with sickness or accident disability; or 

(D) death; 

(ii) remuneration paid by any county welfare office 

from public assistance funds for services performed at the 

direction and request of such county welfare office. 

(18) "Week" means a period of 7 consecutive calendar 

days ending at midnight on Saturday. 

(19) An individual's "weekly benefit amount" means the 

amount of benefits fte the individual would be entitled to 

receive for 1 week of total unemployment." 

Section 2. Section 39-51-203, MCA, is amended to .read: 

"39-51-203. Employment defined. ( 1) ''Employment", 

subject to other provisions of this section, means service 

by an individual or by an officer of a corporation, 
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including service in interstate commerce, performed for 

wages or under any contract of hire, written or oral, 

express or implied, 

(2) (a) The term "employment" includes an individual's 

entire service performed within or both within and without 

this state if: 

(i) the service is localized in this state; or 

(ii) the service is not localized in any state but some 

of the service is performed in this state and: 

(A) the base of operations or, if there is no base of 

operations, then the place from which such service is 

directed or controlled, is in this state; or 

(B) the base of operations or place from which such 

service is directed or controlled is not in any state in 

which some part of the service is performed, but the 

individual's residence is in this state. 

(b) Service is considered to be localized within a 

state if: 

(i) the service is performed entirely within such 

state: or 

(ii) the service is performed both within and without 

such state, but the service performed without such state is 

incidental to the individual's service within the state, for 

example, is temporary or transitory in nature or consists of 

isolated transactions. 
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(3) Service not covered under subsection {2) of this 

section and performed entirely without this state with 

respect to no part of which contributions are ·required and 

paid under an unemployment insurance law of any other state 

or of the federal government is considered to be employment 

subject to this chapter if the individual performing such 

serv1ces is a resident of this state and the department 

approves the election of the employing unit for whom such 

services are performed that the entire service of such 

individual 1S considered to be employment subject to this 

chapter. 

(4) Service performed by an individual for wages is 

considered to be employment subject to this chapter unless 

and until it is shown to the satisfaction of the department 

that: 

(a) such individual has been and will continue to be 

free from control or direction over the performance of such 

services, both under ~is the individual•s contract and in 

fact; 

(t) such service is either outside the usual course of 

the business for which 

such service is performed 

such service is performed or that 

outside of all the places of 

business of the enterprise fnr which such service is 

performed; and 

(c] such individual is customarily engaged in an 
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independently established trade, occupation, profession, or 

business. 

15) The term 11 employment 11 includes service performed 

8£ter--Beeember--3~t-%9~i, by an individual in the employ of 

this state or any of its instrumentalities (or in the employ 

of this state and one or more other states or their 

instrumentalities) for a hospital or institution of higher 

education located in this state. The term "employment" 

includes service performed e£te~--dttiy--I,--i9~5, by all 

individuals, including without limitations those individuals 

who work for the state of Montana, its ani~er~ity 

UNIVERSITIES, any of its colleges, public schools, 

components or units thereof, or any local government unit 

and one or more other states or their instrumentalities or 

political subdivisions ~hose services are compensated by 

salary or wages. 

(6) The term "employment" includes service performed 

~£ter-Beeem0er-3l,-l9~lt by an individual in the employ of a 

religious, charitable, scie~tific, literary, or educational 

organization. 

17) (a) The term "employment .. includes the service of 

an individual who is a citizen of the United States 

performed outside the United States, except in Canada, after 

Beeember--3!,--19~1, in the employ of an American employer, 

other thdn service which is considered employment under the 
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provisions of subsection (2) of this section or the parallel 

provisions of another state's law, if: 

(i) the employer's principal place of business in the 

United States is located in this state; 

(ii) the employer has no place of business in the 

United States, but: 

(A) the employer is an individual who is a resident of 

this state; 

(B) the employer is a corporation which is organized 

under the laws of this state; or 

(C) the employer is a partnership or a trust and the 

number of the partners or trustees who are residents of this 

state is greater than the number who are residents of any 

other state; or 

(iii) none of the criteria of sections (7)(a)(i) and 

(7}(a)(ii) of this subsection are met but the employer has 

elected coverage in this state or, the employer having 

failed to elect coverage in any state, the individual has 

filed a claim f6r benefits based on such service under the 

law of this state. 

(b) An ••American employer", for purposes of this 

subsection, means a person who is: 

(i) an individual who is a resident of the United 

States~ 

{ i i) a partnership if two-thirds or more of the 
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partners are residents of the United States; 

(iii) a trust if all of the trustees are residents of 

the United States; or 

(iv) a corporation organized under the laws of the 

United states or of any state. 

(8) Agricultural labor exempted under 39-51-204 is 

considered employment ~~~jeet--to--this--eftapter-efEe~ti~e 

~a"~a~y-±t-±978, whenever the employing unit pays $20,000 or 

more in cash to workers for agricultural labor in any 

quarter in the current or preceding calendar year or employs 

10 or more workers in agricultural labor on 20 days in 20 

different weeks during the current or preceding calendar 

year. If an employer is otherwise subject to the chapter 

and has agricultural employment, all employees are covered 

under the chapter regardless of the amount of mone'i 

expended for agricultural purposes. WHEN THE OTHERWISE 

SUBJECT WAGES ARE PAID BY THE EMPLOYING UNIT FOR THE PURPOSE 

OF PROVIDING OUTFITTER AND GUIDE SERVICES, THE AGRICULTURAL 

WAGES ARE NOT COVERED. 

(9) Domestic service exempted under 39-5l-204(l)(b) is 

considered employment s~~;~et--to--this--ehapter--e€£eet~ve 

dan~ary--l7-l9Y9t whenever the employing unit pays $1,000 or 

more in cash for domestic service in any quarter during the 

current or preceding calendar year. If an employer is 

otherwise subject to the chapte~ and has domestic 
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are covered under the chapter 

money expended for domestic 

Section 3. Section 39-51-204, MCA, is amended to read: 

11 39-51-204. Exclusions from definition of employment. 

(l) The term ''employment'' does not include: 

{a) agricultural labor, except as provided in 

39-51-203(8)' 

(b} domestic service in a private home, local college 

club, or local chapter of a college fraternity or sorority, 

except as provided in 39-51-203(9); 

(c} service performed as an officer or member of the 

crew of a vessel on the navigable waters of the united 

States; 

[d) service performed by an individual in the employ 

of hi-~ that individual's son, daughter, or spouse and 

service performed by a child under the age of 21 in the 

employ of h±~ the child's father or mother; 

(e) service performed in the employ of any other st~te 

or its political subdivisions or of the United States 

government or of an instrumentality of any other state or 

states or their political subdivisions or of the United 

States, except that ndtional banks organized lJnder the 

national banking law shall not be entitled lo ex~mption 

undPr thi!::o subsection and shall be subject to this chapter 
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such service is 

in the Federal 

Unemployment Tax Act by section 3306(c)(7} of that act; 

(f) service with respect to which unemployment 

insurance is payable under an unemployment insurance system 

established by an act of congress, provided that the 

department must enter into agreements with the proper 

agencies under such act of congress, which agreements shall 

become effective in the manner prescribed in the Montana 

Administrative Procedure Act for the adoption of rules, to 

provide reciprocal treatment to individuals who have, after 

acquiring potential rights to benefits under this chapter, 

acquired rights to unemployment insurance under such act of 

congress or who have, after acquiring potential rights to 

unemployment insurance under such act of congress, acquired 

rights to benefits under this chapter; 

(g) services performed in the delivery and 

distribution of newspapers or shopping news from house to 

house and business establisnments by an individual under the 

age of 18 years, but not including the delivery or 

distribution to any point or points for subsequent delivery 

or distribution; 

(h) services performed by real estate, securities, and 

insurance ~e~~~~~n ~~lespeople paid solely by commis~iuns 

and without guarantee of minimum earnings; 

-14- HB 143 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0143/03 

(i) service performed in the employ of a school, 

college, or university if such service is performed by a 

student who is enrolled and is regularly attending classes 

at such school, college, or university or by the spouse of 

such a student if such spouse is advised, at the time such 

spouse commences to perform such service, that the 

employment of such spouse to perform such service is 

provided under a program to provide financial assistance to 

such student by such school, college, or university and such 

employment will not be covered by any program of 

unemployment insurance; 

(j) service performed by an individual who is enrolled 

at a nonprofit or public educational institution, which 

normally maintains a regular faculty and curriculum and 

normally has a regularly organized body of students in 

attendance at the place where its educational activities are 

carried on, as 

credit at such 

a student in a full-time program taken for 

institution which combines academic 

instruction with work experience if such service is an 

integral part of such program and such institution has so 

certified to the employer, except that this subsection shall 

not apply to service performed in a program established for 

or on behalf of an employer or group of employers; 

(k) service performed in the employ of a hospital if 

such service is performed by a patient of the hospital; 
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(1) casual labor not in the course of an employer's 

trade or business performed in any calendar quarter, unless 

the cash remuneration paid for such service is $50 or more 

and such service is performed by an individual who is 

regularly employed by such employer to perform such service. 

''Regularly employed'' means the services are performed during 

at least 24 days in the same quarter. 

(2) "Employment" does not include elected public 

officials. 

(3) For the purposes of 39-51-203(6), the term 

"employment" does not apply to service performed: 

(a) in the employ of a church or convention or 

association of churches or an organization which i~ operated 

primarily for religious purposes and which is operated, 

supervised, controlled, or principally supported by a church 

or convention or association of churches; 

(b) by a duly ordained, commissioned, or licensed 

minister of a church in the exercise of h±~ the church's 

ministry or by a member of a religious order in the exercise 

of duties required by such order; 

tet--in--~he--emp%ey--ef--a--~ehoo%--which--±s--no~--ftn 

in~ti~otion-of-hi~he~-ed~ea~ion,-prior-to-Beeember-31,-19177 

tdti£1 in a facility conducted for the purpose of 

carrying out a program of rehabilitation for individuals 

whose earning capacity is impaired by age or physical or 
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mental deficiency or injury or providing remunerative work 

for individuals who, because of their impaired physical or 

mental capacity, cannot be readily absorbed in the 

competitive labor market by an individual receiving such 

rehabilitation or remunerative work; 

tet~ as parl of an unemployment work-relief or 

work-training program assisted or financed in whole or in 

part by a federal agP.ncy or any agency of a state or 

political subdivision ~hereof by an individual receiving 

such work relief or work training; or 

tft~ for a state prison or other state correctional 

or custodial institution by an inmate of that institution." 

Section 4. Section 39-51-407, MCA, is amended to read: 

''39-51-407. Reimbursement of fund by state. tit This 

state recognizes its obligation to replace, and hereby 

pledges the faith of this state that funds will be pcovided 

in the future and applied to the replacement of any of the 

money received a£ter-Otl~y-%,-l94i, from the United States or 

any agency thereof under Title III of the Social Security 

Act, any unencumbered balances in the unemployment insurance 

administration account as-of-tnat-d~te, any money tnereefter 

granted ~o this state pursuant to the provisions of the 

Wagne~-Feyser Act, and any money made available by the state 

or its political subdivisions and matched by such money 

grantee to this state pursuant to the provisions of the 
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Wagner-Peyser Act which the secretary of labor finds have, 

because of any action or contingency, been lost or have been 

expended for purposes other than or in amounts in excess of 

those found necessary by the secretary of labor for the 

proper administration of this chapter. Such money shall be 

promptly supplied by money furnished by the state of Montana 

or any of its subdivisions for the use of the department and 

used only for purposes approved by the secretary of labor. 

The department shall, if necessary, promptly report to the 

governor and the governor to the legislature the amount 

required for such replacement. 

tit--~hi~-s~etio"-~hai~-~ot--b~--eon~trtl~d--to--ret~~~e 

th~9--st8te-o~-±t~-obii98t±on-with-respeet-to-£tt"d~-reeeive0 

~r±o~-to-~tt%y-Z,-i9tl,-pursu8nt-to-the-pro~±s±on~--oE--Tit~e 

£££-of-the-Soe±ai-Seetlrity-Aet~·· 

Section 5. Section 39-51-1101, MCA, is amended to 

read: 

"39-51-1101. Commencement and termination of coverage 

under chapter. (1) Any ernpl~ying unit which is or becomes an 

employer subject to this chapter within any calendar year 

shall be subject to this chapter during the whole of such 

calendar year, except that this subsection shall not apply 

to an employing unit electing coverage as provided tor in 

39-51-1102. 

(2) Except as otherwise provided in 39-51-1102, an 
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employing unit shall cease to be an employer subject to this 

chapter only as of January 1 of any calendar year only if it 

files with the department prior to the last day of February 

of such year a written application for termination of 

coverage and the department finds that the total wages 

payable for employment by ~a1d employer in the preceding 

calendar year did not exceed $599 11,000. For the purpose of 

this subsection, the two or more employing units mentioned 

in subsection (2) or (3) of 39-51-202 shall be treated as a 

single employing unit.'' 

Section 6. Section 39-51-1109, MCA, is amended to 

read: 

''39-51-1109. Tax appeals. Any person aggrieved by any 

decision, determination, or redetermination of the 

department involving contribution liability, 

rate, application for refund, or the charging 

payments to employers making payment 

contribution 

of benefit 

1n lieu of 

contributions is entitled to a review in accordance with 

Title 2' chapter 4, parts 6 and 7. Such decision, 

determination, or redetermination is final unless an 

interested party entitled to notice thereof applies for a 

review within 10 days after notificati9n was mailed to the 

last known address, provided that the period may be extended 

for good cause." 

Section 7. Section 39-51-1121, MCA, is amended to 
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read: 

''39-51-1121. Definitions. As used in this part and 

part 12, the following definitions apply: 

(1) ''Computation date" means the reporting period 

ending September 30 preceding the calendar year for which a 

covered employer's contribution rate is effective. 

( 2) "Cutoff date" means December 31 immediately 

following the computation date. The department may extend 

the cutoff date in meritorious cases. 

(3) 11 Deficit ernployer 11 means e:--eo'\fered-emp~oyet" ~n 

employer who is subject under this chapter and who has 

established a record of accumulated benefits charged to hi~ 

the employer's account in excess of h±3 the employer'~ 

accumulated contributions paid as of the cutoff date e:nd-nes 

a-m±"~~-expet"±ence-fae~ot". 

(4) "Department" means 

industry. 

the department of labor and 

( 5) "Eligible employer" means a--covered--emp:toyer .e.!l 

employer who i!ll HAS BEEN subject under this chapter for the 

3 years immediately preceding the computation date and who 

has: 

(a) patd--eo"~r~b~e±on~--dttrin~--eae~--of-the-3-£i!lleai 

yeat"~-immed±ate~y-preeedi"g-the-eomptttation-date filed all 

contribution reports prescribed by the depdrtment; 

lb) "±th--re!llpeet--to--sttch--3-~±see:±-yearst-f±ied-a±T 
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eontr~b~tien-~epo~t~-pre~eribed-by-the-departm~nt paid all 

contributions and assessments under 39-51-404(4), and 

penalties and interest thereon; 

(c) peid-ar%-eor.tr±Ottt±on~-dtte-w±tk-re~peet-to--the--3 

f±~cal--year~--before--the--ettte££--date--o£--the--rate-year 

established a record of accumulated contributions in excess 

of benefits charged to the employer's account; and 

(d) e~tabi±~hed--a-reeord-o£-aee~m~~ated-eontr±bttt±on~ 

±n-exee~s-of-benef±ts-ehar9ed-to-hi3-aeeotlnt~-and ~wages 

in at least 1 of the 8 calendar quarters preceding the 

co~pu tat ion _ _9a t e. 

tet--aeh±eved-a-pltt~-experienee-faetoro 

(6} ''Fiscal year" means the four consecutive calendar 

quarters ending on September 30. 

( 7) 

political 

the state 

"Governmental entities'' means the state or any 

subdivision of the state or an instrumentality of 

or a political subdivision, including any 

employing unit funded directly by tax levies. 

(8) "Unrated employer 11 means e:-eovl!rl!d-!!mpioyl!r-wrto 

he~-not-pa±d-eontr±btttions-in-eae~-of--tne--3--f±~eai--yea~s 

imm~diateiy--p~~e~din9--the--eomputat±en-date-or-8n-empieyl!r 

w~o-h6s-e~tebti~~ed-e-reeerd-of-aeeamaieted-eontribntions-in 

exee~~-af-bene£its-e~B~9ed-to-~i~-aeeount-btlt-has-net--filed 

oii--reqair~d--poyreii--report~-or-poid-eontr±bat±on~-by-the 

etlteff-~ate-for-any-o£-the-qnBrters-1n-the-··3--fiseai--yea~3 
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±mmediete%y--preeed±ng--the-eomp~tation-date an employer who 

is subject under this chapter and who does not meet all the 

criteria of an eligible or a deficit employer." 

Section 8. Section 39-51-1125, MCA, is amended to 

read: 

"39-51-1125. Computation of payments in lieu of 

contributions. (1) e~~%±f~ed After June 30, 1987, qualified 

employers electing to make payments in lieu of contributions 

shall pay into the fund an amount equivalent to the full 

amount of regular benefits plus o"e-hai£-of-th~-amotlne the 

state's share of extended benefits paid to individuals bdsed 

on wages paid by the employing unit. After December 31, 

1978, governmental entities shall pay the full amount of 

extended benefits. 

(2) If benefits paid an individual are based on wages 

paid by both the employer and one or more other employers, 

the amount payable by any one employer to the fund bears the 

same ratio to total benefits paid to the individual as the 

base period wages paid to the individual by such employer 

bear to the total amount of base period wages paid to the 

individual by all h±~ the individual's base period 

employers. 

(3) If the base period wages of an individual include 

wages from more than one such employer, the amount to be 

paid into the fund with respect to the benefits paid to the 
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individual shall be prorated among the liable employers in 

proportion to the wages paid to the individual by each such 

employer during the base period. 

{4) The amount of payment required from employers 

shall be ascertained by the department monthly and becomes 

due and payable by the employer quarterly as directed in 

this chapter. Penalty and interest for delinquency shall be 

assessed such employers as specified in 39-51-1301. 

tSt--A--nenpre£it--er~a"±zation--which--eieet~--te-me~e 

peyme~t~-±n-~iett--o£--contribtltien~--into--the--~nempioyment 

ins~r~nce--ftln0--t~--not--%ieb±e--to-make-3tleft-p&yment~-with 

re~peet-to-the-benefit~-peid-to-any--individaa±--whose--base 

period---wage~---ine%~de---wages--£o~--p~e~ie~s~y--~nee•e~ed 

~er~~ees7-as-defined-in-39-Sr-i94f3ttet,-to-the-extent--that 

the--tlnemproyment--insttran~e--£~nd--is--reimb~~~ed--£or-s~eh 

benefits-pHrsttant-to-~eetion-iii-o£-Pttblie-baw:94-566~·· 

Section 9. Section 39-51-1213, MCA, is amended to 

read: 

"39-51-1213. Classification of employers 

The department shall 

for 

for experience rating purposes. (l) 

each calenda~ year classify employers in accordance with 

their actual experience in the payment of contributions and 

with respect to benefits charged against their accounts, 

with contribution rates reflecting benefit experience. Each 

employer's rate for a calendar year shall be determined on 
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the basis of h~~ the employer's record as of October 

the preceding calendar year. 

of 

(2) In making the classification, each eligible and 

deficit employer's contribution rate is determined in the 

manner set forth below: 

(a) Each employer is given an "experience factor" 

which is contributions paid since October 1, 1981, m1nus 

benefits charged on each employer's account since October l, 

1981, divided by his the employer's average annual taxable 

payroll rounded to the next lower dollar amount for the 3 

fiscal years immediately preceding the computation date. The 

computation of the "experience factor" shall be to six 

decimal places. 

(b) Schedules shall be prepared listing all eligible 

and deficit employers in inverse numerical order of their 

experience factors. There shall be listed on such schedules 

for each employer in addition to the experience factor: 

(i) the amount of h±~ the employer's taxable payroll 

for the fiscal year ending on the computation date; and 

(ii) the cumulative total consisting of the sum of the 

employer's taxable payroll for the fiscal year ending on the 

computation date and the corresponding taxable payrolls for 

all other employers preceding h±m that employer on the 

schedules. 

{3) The cumulative taxable payroll amounts listed on 
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the schedules provided for in 39-51-1218 shall be segregated 

into groups that will yield approximately the average tax 

rate according to the tax schedule assigned foe that 

particular taxable year. Each group shall be identified by 

the rate class number listed in the table which represents 

the percentage limits of each group. Each employer on the 

schedules is assigned that contribution rate opposite his 

that employer's rate class for the tax schedule in effect 

fGr the taxable year. 

(4) (a) IE the 

inclusion of exactly 

grouping of rate classes requires the 

one-half of an employer's taxable 

payroll, the employer is assigned the lower of the two rates 

designated for the two classes in which the halves of his 

that employer!s taxable payroll are so required. 

(b) If the group of rate classes requires the 

inclusion of a portion other than exactly one-half of an 

employer's taxable payroll, the employer is assigned the 

rate designated for the class in which the greater part of 

h%s that employ~~ taxable payroll is so required. 

(c} If one or more employers on the schedules have 

experience factors identical to that of the last employer 

included in a particular rate class, all such employe~s are 

included ~n and assigned the contribution rate specified for 

such class, notwithstanding the provisions of 39-51-1214. 

(5) If the taxable payroll amount or the experience 
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factor or both such taxable payroll amount and experience 

factor of any eligible or deficit employer listed on the 

schedules is changed, the employer is placed in that 

position on the schedules which he the employer would have 

occupied had his that employer's taxable payroll amount or 

experience factor as changed been used in determining k~~ 

that employer's position in the first instance, but such 

change does not affect the position or rate classification 

of any other employer listed on the schedules and does not 

affect the rate determination for previous years. 

{6) Deficit employers who have not filed all required 

payroll reports or paid all contributions due by the cutoff 

date must be assigned the maximum contribution rate in 

effect for the taxable year.'' 

Section 10. Section 39-51-1219, MCA, is amended to 

read: 

t'39-51-1219. Procedures for the substitution, merger, 

or acquisition of an employer account by a successor 

employing unit. {1) Subject to the provisions of subsection 

(3), whenever any individual or organization (whether or not 

a covered employer) in any manner succeeds to or acquires 

all or substantially all of the business of an employer who 

at the time of acquisition was a covered employer and 

whenever in respect to whom the department finds that the 

business of the predecessor is continued solely by the 
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successor: 

(a) the separate account and the actual contribution, 

benefit, and taxable payroll experience of the predecessor 

shall, upon the joint application of the predecessor and the 

successor within 90 days after such acquisition and approval 

by the department, be transferred to the successor employer 

for the purpose of determining the successor's liability and 

rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(2) Whenever any individual or organization {whether 

or not a covered employer) in any manner succeeds to or 

acquires part of the business of an employer who at the time 

of acquisition was a covered employer and whenever such 

portion of the business is continued by the successor: 

[a} so much of the separate account and the actual 

contribution, benefit, and taxable payroll experience of the 

predecessor as is attributable to the portion of the 

business transferred, as determined on a pro rata basis in 

the same ratio that the wages of covered employees properly 

allocable to the transferred portion of the business bears 

to the payroll of the predecessor in the last four completed 

calendar quarters immediately 

transfer, shall, upon the 

predecessor and the successor 

preceding the date 

joint application of 

within 90 days after 

of 

the 

such 
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acquisition and approval by the department, be transferred 

to the successor employer for the purpose of determining the 

successor's liability and rate of contribution; and 

(b) any successor who was not an employer on the date 

of acquisition becomes a covered employer as of such date. 

(3) {a) The 90-day period may be extended at the 

discretion of the department. 

(b) Whenever a predecessor covered employer has a 

deficit experience rating account as of the last computatio11 

date, the transfer provided for in subsections (l) and (2) 

is mandatory except when it is shown by substantial evidence 

that neither the managementL e~ ownershipL or nor bolh the 

management and ownership are ~ot substantially the same for 

the successor as for the predecessor, in which case the 

successor shall begin with the rate of a new employer. 

Whenever such mandatory transfer involves only a portion of 

the experience rating record and the predecessor or 

successor employers fail to supply the required payroll 

information within 10 days after notice, the transfer shall 

be based on estimates of the applicable payrolls. 

(4) (a) If the successor was a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, h:i:!!t the successor's rate of 

contribution, effective the first day of the calendar year 

immediately following the date of acquisition, is based on 
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the combined experience of the p~edecessor and successor. 

(b) If the successor was not a covered employer prior 

to the date of the acquisition of all or a part of the 

predecessor's business, his the successor's rate is .the rate 

applicable to the predecessor with respect to the period 

immediately preceding the date of acquisition, but if there 

was more than one predecessor, the successor's rate shall be 

a newly computed rate based on the combined experience of 

the predecessors, becoming effective immediately after the 

date of acquisition and remaining in effect for the balance 

of the rate year.~ 

Section 11. Section 39-51-1301, MCA, is amended to 

read: 

"39-51-1301. (Temporary) Penalty and interest on 

past-due contributions. (1) Contributions unpaid on the date 

on which they are due and payable, as provided by 

subsections (1) and (2) of 39-51-1103 and 39-51-1125, that 

are paid w~thin--~9--d8y~--after by the end of the month 

followi~ the due date shall be subject to a penalty 

assessment of $10 or 10% of the contribution due, whichever 

is greater. If the contributions are not paid within--?9 

days--after by the end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15% of the contributions due, whichever ~s greater. All 

past-due contributions shall bear interest at the rate of 
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18% a year, to be prorated on a daily basis. 

{2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy 

39-51-1302. 

assessment pursuant to 

(3) There is an account in the federal special revenue 

fund. Penalties and interest collected under this section 

must be deposited in that account. Money deposited in that 

account and appropriated to the department must be used by 

the department to administer this chapter and for programs 

to train and retrain unemployed and underemployed persons. 

Money in the account not appropriated for these purposes 

must be transferred by the department to the unemployment 

insurance trust fund at the end of each fiscal year. 

(4) When failure to pay. contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

(5) All money accruing to the unemployment insuranc~ 

trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose. 

39-51-1301. (Effective July 1, 1989) Penalty and 
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interest on past-due contributions. {1) Contributions unpaid 

on the date on which they are due and payable, as provided 

by subsections {1) and {2) of 39-51-1103 and 39-51-1125, 

that are paid v~en~"-rs-d~y~-af~~~ by the end of the month 

following the due date shall be subject to a penalty 

assessment of $10 or 10% of the contribution due, whichever 

is greater. 

days--af~er 

If the contributions are not paid w±th±n--~e 

~he end of the month following the due date, 

the employer shall be subject to a penalty assessment of $15 

or 15% of the contributions due, whichever is greater. All 

past-due contributions shall bear interest at the rate of 

18% a year, to be prorated on a daily basis. 

(2) A penalty of $40 shall be assessed whenever, as 

the result of a willful refusal of an employer to furnish 

wage information or pay contributions on time, the 

department issues a subpoena to obtain wage information or 

makes a summary or jeopardy 

39->l-1302. 

assessment pursuant to 

13) Interest and penalties collected pursuant to this 

section shall be paid into the unemployment insurance trust 

fund. 

(4) When failure to pay contributions on time was not 

caused by willful intent of the employer, the department may 

abate the penalty and interest. 

{5) All money accruing to the unemployment insurance 
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trust fund from interest and penalties collected on past-due 

contributions must be used solely for the payment of 

unemployment insurance benefits and may not be used for any 

other purpose." 

Section 12. Section 39-51-1303, MCA, is amended to 

read: 

"39-51-1303. Collection of unpaid contributions by 

civil action. (l) If, after due notice, any employer 

defaults in any payment of contributions or interest 

thereon, the department may ift at its discretion initiate a 

civil action in the name of the Montana department of labor 

and industry to collect the amount due, and the employer 

adjudged in default shall pay the costs of such action. ~he 

veft~e--fo~--~~eh--ee~ion--mey,--±n--the--d±~er~~ioft--o£--th~ 

department,-be-±n-b~wi~-aftd-€~ar~-€ottft~1• 

{2) An action for the collection of contributions due 

must be brought within 5 years after the due date of such 

contributions or it is barred. 

(3) The department may pursue its remedy under either 

this section or 39-51-1304, or both." 

Section 13. Section 39-51-1304r MCA, is amended to 

read: 

''39-51-1304. Lien for payment of unpaid contributions 

and assessments -- levy and execution. Unpaid contributions 

and assessments under 39-51-404(4), including penalties and 
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interest assessed thereon, have the effect of a judgment 

against the employer, arising at the time the--contribtlt±ons 

such payments 

certificate of 

are 

lien 

due. The department may issue a 

setting forth the amount of 

eontr±b~tions--dtle--and--aeeraed--±nterest payments due and 

directing the clerk of the district court of any county of 

the state to enter the certificate as a judgment in the 

docket pursuant to 25-9-301. From the time the ju_~gment is 

docketed, it becomes a lien upon all real and-persona% 

property of the employer. FROM THE TIME THE JUDGMENT IS 

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSONAL ------· 

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT 

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After 

the due process requirements of 39-51-1109 and 39-51-2403 

have been satisfied, the depa~trnent may enforce the judgment 

pursuant to Title 25, chapter 13, except that the department 

may enfocce the judgment at any time within 10 y"eacs of the 

creation of the lien.'' 

Section 14. Section 39-51-2101, MCA, is amended to 

read: 

~39-51-2101. Total unemployment -- when. An individual 

shall be deemed totally unemployed in any week during which 

k~ the ~~di~idual performed no work and earned no wages or a 

~eek of less than full-time work with wages of less than 2 

times n±~ the individual's weekly benefit amount. No 
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~~e~.~etta%--~s--ttnempieyed--~n---8ny---wee~---ehat---he---±s 

seif-empioyedo" 

Section 15. Section 39-51-2105, MCA, is amended to 

read: 

"39-51-2105. Qualifying wages. tlt-To--qttalify--a~--en 

instt~~d--wo~k~~--an-individttsl-m~st-have-b~~n-~a±d-wa9e~-£e~ 

±nstt~ed-work-in-ehe-qtt8rters-ef-his-8ase--per~od--an--amottne 

teeai~n~--noe--iess--ehan--1-ifi--times-his-base-per±orl-h±gh 

qnarter-waqeso 

t~t--en-snd-areer-a~~y--%7--%989,--to To qualify for 

benefits, an individual must have had at least 20 weeks of 

work with an average of $50 per week in subject employment 

in the base period. To qualify for benefits, the total base 

period wages must be $1,000 or more. 

t3t--With-respeee-to-wee~s-e£-un~mp%oyment-beginning-on 

or-e£ter-aentte~y-r,--i978T--wages--£or--in~ured--vor~--~h~~! 

inei~de--wages--paid--£or-previotleiy-~neo•e~ed-ser•ieeso-Por 

the--pttrpoees--o£--thie--ettbseeeion,--the--term--uprevion~ly 

~neove~ed-servieesu-means-servicee~ 

tet--whieh---we~e---noe---empioyment---as---defined--±n 

~9-5i-%94titt~t-~nd-tittbt-~t-~ny--time--dtlrin9--the--%-ye~r 

period-ending-eeeember-31,-1975;-a~d 

tbt--whieh~ 

tit--are----agrieuiturel----laber,----a~---de£ined---in 

39-5l-~93tat,---or---dome~tie---eerviee,---a~---defi~ed---in 
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39-5l:-i!83t9t;-or 

tiit-are--~er~±ce~--~erEermed--by--sn--employee-o£-tkie 

seaee-or-4-poiitieal-e~bdiYision--thereoE 7--ae--proYided--in 

39-S~-~6~t5t,--er--by-an-empieyee-e£-a-nonpro£±t-ed~eat±onai 

in~titut±on-w~ie~-ie-net-an-inst±t~tien-o£-hi~her-ed~cation, 

as-prov±ded-±n--39-5i-Z93f6t0 --exeept--to--the--extent--that 

assistance---~nrler--~±t%e--!f--o£--the--Bmergeney--dobs--and 

Hnempioyment-Aee±~tanee-Aet-of-%9T4-wa~-paid-on-the-bas±s-o£ 

stteh-service:!!";"" 

Section 16. Section 39-51-2303, MCA, is amended to 

read: 

''39-51-2303. Disqualification for discharge due to 

misconduct. An individual shall be disqualified for benefits 

~~-he-has-been after being discharged: 

(1) for misconduct connected with his the individual's 

work or affecting his the individual's employment until an 

the individual has perfocmed services, other than 

self-employment, foe which remuneration is received equal to 

or in excess of eight times his the individual's weekly 

benefit amount subsequent to the week in which the act 

' causing the disqualification occurred. 

(2) for gross misconduct connected with h±s the 

individual's work or committed on the employer's premises, 

as determined by the depactment, for a period of %~--months 

52 weeks." 
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Section 17. Section 39-51-2304, MCA, is amended to 

read: 

"39-51-2304. Disqualification for failure to apply for 

or to accept suitable work. (l) B££ee~~ve-Apr~t-tT-t9TTt--a~ 

An individual is disqualified for benefits if he the 

individual fails without good cause either to apply foe 

available and suitable work when so directed by the 

employment office or the department or to accept an offer of 

suitable work effered-~e-ft~m which he the individual is 

physically able and mentally qualified to perform or to 

ceturn to h±s customary self-employment, if any, when so 

directed by the department. Such disqualification continues 

for the week in which such failure occurs and until the 

individual has performed services, other than 

self-employment, for which remuneration is received equal to 

oc in excess of h±s six times that individual's weekly 

benefit amount *"--6-~epar~~e-weeks subsequent to the date 

the act causing the disqualification occurred, with 6 weeks' 

reduction in benefit duration, as determined by the 

department, provided he the individual has not left this 

work under disqualifying circumstances. 

(2) In determining whether or not any work is suitable 

for an individual, the department shall consider: 

~ the degree of risk involved to ft~~ the 

individual's health, safety, and moralstL h±~ 
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earningsrj__ h~:5 

(D) THE 

INDIVIDUAL'S 

INDIVIDUAL'S 

prospects for securing local 

occupationT.!.._ and 

~ the distance of 

individual's residence. 

HB 0143/03 

physical fitness and prior 

experience and previous 

length of unemployment and 

work 1n ht~ the customary 

the available work from ~~~ the 

( 3) 

chapter, 

sui table 

Notwithstanding any other provisions of this 

including subsection (4}, no work may be considered 

and benefits may not be denied under this chapter 

to any otherwise eligible individual for refusing to accept 

new work under any of the following conditions: 

(a) if the position offered is vacant due directly to 

a strike, lockout, or other labor dispute; 

(b) if the wages, hours, or other conditions of the 

work offered are substantially less favorable to the 

individual than those prevailing for similar work in the 

locality; 

(c) if, as a condition of being employed, the 

individual would be required to join a company union or to 

resign from or refrain from joining any bona fide labor 

organization. 

(4) Subject to subsection (3), after 13 weeks of 
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unemployment, suitable work is work that meets the criteria 

in this section and that offers 75% of the individual's 

earnings in n~s previous insured work in h±s ~~~ 

individual•s customary occupation. No individual, however, 

is required to accept a job paying less than the federal 

minimum wage.'' 

Section 18. Section 39-51-2402, MCA, is amended to 

read: 

''39-51-2402. Initial determination -- redetermination. 

(1) A representative designated by the department and 

hereinafter referred to as a deputy shall promptly examine 

the claim and, on the basis of the facts found by h±m the 

~~, shall either determine whether or not such claim is 

valid and, if valid, the week with respect to which benefits 

shall commence, the weekly benefit amount payable, and the 

maximum duration thereof or shall refer such claim or any 

question involved therein to an appeals referee who shall 

make n~~ the decision with respect thereto in accordance 

with the procedure prescribed in 39-51-2403. The deputy 

shall promptly notify the claimant and any other interested 

party of the decision and the reasons therefor. 

(2) The deputy may for good cause reconsider h±s the 

decision and shall promptly notify the claimant and such 

other interested parties of hi3 the amended decision and the 

reasons therefor. 
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{3) No determination or redetermination of an initial 

or additional claim shall be made under this section unless 

5 days' notice of the time and place of the claimant's 

interview far examination of the claim is mailed ~o each 

interested party. 

(4) A determination or redetermination shall be deemed 

final unless an intere~ted party entitled to notice thereof 

applies for reconsiderat1on of the determination or appeals 

therefrom within 5-day~-afeer-de~~very-of-sueh-~otiE~eat~o~ 

or-wtt"in-~ !Q days after such notification was mailed to 

hi~ the interested party's last known address, provided that 

such period may be extended for good cause." 

Section 19. Section 39-51-2403, MCA, is amended to 

read: 

"39-51-2403. Decision of appeals referee. After a 

hearing, an appeals referee shall make findings and 

conclusions promptly and on the basis thereof affirm, 

modify, or reverse the deputy's determination or 

redetermination. Each interested party shall be furnished 

promptly a copy of the decision and the supporting findings 

and conclusions. This decision shall be final unless 

further review is initiated pursuant to 39-51-2404 within 5 

8ey~-e£ter-delive~y-e~-~tleh-notifieation-or-within-~ !Q days 

after such notification was mailed to his the interested 

party's last known address, provided that such period may be 
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extended for good cause." 

Section 20. Section 39-51-2410, MCA, is amended to 

read: 

''39-51-2410. Finality of board's decision -- judicial 

review. (1) Any decision of the board in the absence of an 

appeal therefrom as herein provided shall become final 30 

days after the date of notification or mailing thereof, 

e~eept-in-the-ease-er--~he--depsrtment--when--~tteh--deei~ion 

beeome~--£±n8~--i9--dey~-ro~%ewift~-the-~oerd~~-deei~~onT and 

judicial review thereo£ shall be permitted only after any 

party claiming to be aggrieved thereby has exhausted his ~ 

remedies before the board. ~he-department-~hai+-be-deemed 

te-be-a-party-to-any--;~dieisl--aetion--involving--any--s~eh 

deei~ion--end--may--be--~eprese~ted-in-any-s~eh-action-by-an 

attorney-employed-by-the-depsrtment-or-at--the--depertment~~ 

~eqtte~ty--by--the-attorney-qeneral~ THE DEPARTMENT IS DEEMED 

TO BE A PARTY TO ANY JUDICIAL ACTION INVOLVING ANY SUCH 

DECISION AND MAY BE REPRESENTED IN ANY SUCH ACTION BY AN 

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE DEPARTMENT'S 

REQUEST, BY THE ATTORNEY GENERAL. 

(2) Within 30 days after the date of notification or 

mailing of the decision of the board, any party aggrieved 

thereby may secure judicial review thereof by commencing an 

action in the district court of the county in which said 

party resides and in which action any other party to the 
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proceeding before the board shall be made a defendant. In 

such action a petition, which need not be verified but which 

shall state the grounds upon which a review is sought, shall 

be served upon the commissioner of labor and industry and 

all other interested parties in the manner provided in the 

Montana Rules of Civil Procedure. 

(3) W~th--±t~-answer 1 -the The department shall certify 

and file with said court all documents and papers and a 

transcr±~t record of all testimony taken in the matter, 

together with the board's findings of fact and decision. 

The board may also in its discretion certify to such court 

questions of law involved in any decision by it. 

(4) Whenever the department seeks review of a decision 

of the board, all interested parties shall be served with a 

copy of its petition together with all documents filed with 

the court. 

(5) In any judicial proceeding under 39-51-2406 

through 39-51-2410, the findings of the board as to the 

facts, if supported by evidence and in the absence of fraud, 

shall be conclusive and the jurisdiction of said court shall 

be confined to questions of law. Such action and the 

questions so certified shall be heard in a summary manner 

and shall be given precedence over all other civil cases 

exeep~--ea~~~~ari~in9-tlnd~r-the-w~r~er~~-compen~at±~n-Xaw-o£ 

thi~--~tate EXCEPT_ ~ASES ARISING UNDER THE WORKERS' 
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COMPENSATION LAW OF THIS STATE. 

(6) An appeal may be taken from the decision of the 

district court to the supreme court of Montana in the same 

manner, but not inconsistent with the provisions of this 

chapter, as is provided in civil cases. It shall not be 

necessary in any judicial proceeding under this section to 

enter exceptions to the rulings of the board and no bond 

shall be required for entering such appeal. Upon the final 

determination of such judicial proceeding, the department 

shall enter an order in accordance with such determination." 

Section 21. Section 39-51-2501, MCA, is amended to 

read: 

''39-51-2501. Definitions. As used in this part, unless 

the context clearly requires otherwise, the 

definitions apply: 

following 

(1) "Extended benefit period" means a period which: 

(a) begins with the third week after a week for which 

there is a state ''on'' indicator, provided that no extended 

benefit period may begin by reason of a state ''on~ indicator 

before the 14th week following the end of a prior extended 

benefit period which was in effect with respect to this 

state; and 

(b) ends with the third week after the first week for 

which there is a state ''off'' indicator or the 

consecutive week of such period. 
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(2} (a) ''Rate of insured unemployment'', for purposes 

of 39-51-2504 and 39-51-2505, means the percentage derived 

by dividing the average weekly number of individuals filing 

claims for regular benefits in this state for weeks of 

unemployment with respect to the most recent 

13-consecutive-week period, as determined by the department 

on the basis of its reports to the u.s. secretary of labor, 

by the average monthly employment covered under this chapter 

for the first 4 of the most recent 6 completed calendar 

quarters ending before the end of such 13-week period. 

(b) Computations 

subsection (2)(a) shall 

required 

be made 

by 

by 

the 

the 

provisions 

department 

of 

in 

accordance with regulations prescribed by the u.s. secretary 

of labor. 

( 3) "Regular benefits" means benefits payable to an 

individual under this chapter or under any other state law, 

including benefits payable to federal civilian· employees and 

to ex-~ervie~m~~ ex-service personnel pursuant to 5 u.s.c. 

chapter 85, other than extended benefits. 

(4) "Extended benefits" means benefits, including 

benefits payable to federal civilian employees and to 

ex-~ervie~M@ft ex-service personnel pursuant to 5 U.S.C. 

chapter as, payable to an individual under the provisions of 

this part for weeks of unemployment in h±s the in~ividual's 

eligibility period. 
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( 5) "Eligibility period".L e!-art-i:rtd±v±cltuti relating to 

extended benefits, means the period consisting of the weeks 

in h±s the individual's benefit year which begin in an 

extended benefit period and, if ft±s the individual's benefit 

year ends within such extended benefit period, any weeks 

thereafter which begin in such period. 

{6) "Exhaustee 11 means an individual who, with respect 

to any week of unemployment in h~s the eligibility period: 

(a) has received, prior to such week, all of the 

regular benefits that were available ~o--ft~m under this 

chapter or 

allowances 

any 

and 

other state law, 

benefits payable 

including dependents' 

to federal civilian 

employees and ex-servie@M@~ ex-service personnel under 5 

u.s.c. chapter 85, in h±s ~ current benefit year that 

includes such week; provided that, for the purposes of this 

subsection, an individual shall be deemed to have received 

all of the regular benefits that were available ~o-h±m 

although, as a result of a pending appeal with respect to 

wages that were not considered in the original monetary 

determination ±n-h~s of the benefit year, he the individual 

may subsequently be determined to be entitled to added 

regular benefits; 

(b) h±~ the benefit year having expired prior to such 

week, has no or insufficient wages on the basis of which he 

the individual could establish a new benefit year that would 
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include such week; 

(c) has no right to unemployment benefits or 

allowances, as the case may be, under the Railroad 

Unemployment Insurance ActT-tke-~rade-Expa~e~o"-Aet-or-%96~7 

the-A~tomot~ve-Prodttet~-~rade-Aet-o£-~965, and such other 

federal laws as are specified in regulations issued by the 

u.s. secretary of labor; and 

(d) has not received and is not seeking unemployment 

benefits under the unemployment compensation law of Canada, 

but if he the individual is seeking such benefits and the 

appropriate agency finally determines that he the individual 

is not entitled to benefits under such law, he the 

indivi~ual is considered an exhaustee. 

(7) "State law" means the unemployment insurance law 

of any state approved by the u.s. secretary of labor under 

section 3304 of the Internal Revenue Code of 1954.'' 

Section 22. Section 39-51-3105, MCA, is amended to 

read: 

''39-51-3105. Assignment, pledge, or encumbrance of 

right to benefits void benefits exempt from levy, 

execution, attachment, or other remedy for collection of 

debt -- exception. Any assignment, pledge, or encumbrance of 

any right to benefits which are or may become due or payable 

under this chapter shall be void, and such rights to 

benefits shall be exempt from levy, execution, attachment, 
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or any other remedy whatsoever provided for the collection 

of debt, and benefits received by any individual, so long as 

they are not mingled with other funds of the recipient, 

shall be exempt from any remedy whatsoever for the 

collection of all debts except debes--inettrred--£e~ 

neeeesa~ies-£~r"~ehed-te-stteh-individttal-or--~~s--spe~~e--o~ 

depende"es---d~rin9---the--t~me--wh~n--s~eh--i"divid~at--was 

~nemptoyed as provided in 39-51-3106. Any waiver of any 

exemption provided for in this section shall be void.'' 

Section 23. Section 39-51-3202, MCA, is amended to 

read: 

"39-51-3202. Making false statement or representation 

or failing to disclose material fact in order to obtain or 

increase benefits -- criminal penalty. ill A person who, in 

order to obtain or increase for h±~sei£ personal gain or for 

any other person benefits under this chapter or under an 

employment security law of any other state or territory or 

the federal government, knowingly makes a false statement or 

representation or knowingly fails to disclose a mate~ial 

fact is guilty of a crime under 45-7-203, and the department 

may cause criminal proceedings to be initiated against him 

the person. 

{2) A person will be re_quired to r:e.E':!Y_ to the 

department an amount ~s determined by 39-51-3201(2). 

l}~~urposes of this section, restitution awarded 
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under this section must include a sum equal to the amount 

wrongfully received plus 18\ interest a year notwithstanding 

the provisions of 25-9-205." 

Section 24. Section 39-51-3206, MCA, is amended to 

read: 

"39-51-3206. biabil~ty---for---wrongf~l---or--~M~r~~r 

r~eeipt-of-benertts Collection of benefit overpayments. Any 

~erson----wher---by---r~s~on---of---the---nondiseios~re---or 

misrepresentation-by-him-or-by-anotner-o£-D--material--raet, 

irre~peetive----o£----whether----sacn----nendise%~~re----or 

~isrepre~ent8tion-was-known-or-frattdttlentr-ha~-reeeived--any 

sttm--as-benefits-ttnder-this-ehapter-"hile-any-eondit±ons-for 

~he-reeeipt-e£-~enefits-impo~e~-by--tftis--ehap~er--were--not 

~~%f±lled--in--ft±s--ease--or--while-ft~-was-8i~qaaiified-from 

reeei¥i"g--~ene£i~s--shail7--±n--the---diseretion---o£---the 

department,--either-be-iiabie-to-have-s~eh-s~m-dedaeted-from 

any-ftt~are-benefits-payab~e-to-him--Hnder--this--ehapter--or 

shall---be--liable--to--repay--to--the--department--for--the 

anemployment-instlranee-fand~a-sam-eqtlal--to--the--amoant--so 

reee±ved--by--him,--and-saeh-sam-shall-be-eolleetible-in-the 

manner-provi~ed-in-this-ehapter-for-the-eoiieetion--of--past 

dae--eontribations~--An--aetion--for--eolieetion-of-overpaid 

benefits-mast-be-broaqht-within-5-years-after--the--date--of 

s~eh--overpayment--or--it--is--barred~ A person who receives 

benefits not authorized by this chapter shall repay to the 
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department either directly or, as authorized by the 

department, by offset of future benefits to which the 

claimant may be entitled, or by a combination of both 

methods, a sum equal to the amount of the overpayment. The 

sum is collectible in the manner provided in this chapter 

for the collection of past due contributions unless the 

department finds that the benefits were received through no 

fault of the person and the recovery of the benefits would 

be against equity and good conscience. An action for 

collection of overpaid benefits must be brought within 5 

years after the date of the overpayment. Notwithstanding any 

other provision of this chapter, the department may recover 

an overpayment of benefits paid to any individual under this 

state or another state law or under an unemployment benefit 

program of the United States." 

NEW SECTION. Section 25. Authority to determine 

uncollectibility of debts -- transfer of debts for 

collection -- liability for payment of fees and costs of 

collection. (1) After making all reasonable efforts to 

collect unpaid contribution CONTRIBUTIONS, assessments under 

39-51-404(4), and penalties and interest thereon, or 

overpaid benefits under 39-51-3206 and interest thereon, the 

department may determine a debt to be uncollectible. Upon 

determining that a debt is uncollectible, the department may 

transfer the debt to the department of revenue for 
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collection as provided in 17-4-104. 

(2) Subject to approval by the department, reasonable 

fees or costs of collection incurred by the department of 

revenue may be added to the amount of the debt, including 

added fees or costs. The debtor is liable for repayment of 

the amount of the debt, plus fees or costs added pursuant to 

this subsection. All money collected must be returned to the 

department to be applied to the debt, except that all fees 

or costs collected must be retained by the department of 

revenue. If less than the full amount of the debt is 

collected, the department of revenue shall retain only a 

proportionate share of the collection fees or costs. 

Section 26. Section lB-4-241, MCA, is amended to read: 

"18-4-241. Authority to remove or suspend from 

vendors' 1 ist. (1) The department may remove a person for 

cause from consideration for award of contracts. The removal 

may not be for a period of more than 3 years. 

(2) The department may suspend a person from 

consideration for award of contracts if there is probable 

cause to believe that the person has engaged in activities 

that may lead to removal. The suspension may not be for a 

period exceeding 3 months unless an indictment has been 

issued for an offense that would be a cause for removal 

under subsection (3), in which case the suspension must, at 

the request of the attorney general, remain in effect until 
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after the trial of the suspended person. The authority to 

remove or suspend must be exercised in accordance with rules 

adopted by the department. 

(3) The causes for removal or suspension include the 

following: 

(a) 

( i) and 

violation of contract provisions, as set forth in 

(ii) of this subsection, of a character which is 

regarded by the department to be so serious as to justify 

removal action: 

(i) deliberate failure without good cause to perform 

in accordance with the specifications or within the time 

limit provided in the contract; or 

(ii) a recent record of failure to perform or of 

unsatisfactory performance in accordance with the terms of 

one or more contracts, provided that failure to perform or 

unsatisfactory performance caused by acts beyond the control 

of the contractor may not be considered to be a basis for 

removal; 

(b) failure to respond to a number of solicitations 

over a period of time as determined by the department 1n 

accordance with rules, and after adequate written notice to 

the affected person of the intent to remove or suspend; and 

(c) any other cause the department determines to be so 

ser1ous and compelling as to affect responsibility as a 

state contractor, including removal by another governmental 

-50- HB 143 



HB 0143/03 

entity for any cause listed in the department's ruleso; and 

2 (d) failure to cometx,with the provisions of Title 39, 

3 chapter 51, or Title 39, chapter 71. 

4 (4} The department shall issue a written decision to 

5 remove or suspend, stating the reasons for the action taken. 

6 A copy of the decision must be mailed or otherwise furnished 

7 immediately to the person involved." 

8 NEW SECTION. Section 27. Extension of authority. Any 

9 existing authority of the department of labor and industry 

10 

ll 

12 

l3 

l4 

to make rules on the subject of the provisions of this act 

is extended to the provisions of this act. 

NEW SECTION. Section 28. Repealer. Section 

39-51-2206, MCA, is repealed. 

NEW SECTION. Section 29. Codification instruction. 

15 Section 25 is intended to be codified as an integral part of 

16 Title 39, chapter 51, part 32, and the provisions of Title 

17 39, chapter 51, apply to section 25. 

18 NEW SECTION. Section 30. Effective date. This act is 

19 effective on-pa8sage-and-8pprovai JULY 1, 1967. 

-End-
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