HOUSE BILL NO. 143
INTRODUCED BY HARPER, DONALDSON

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

IN THE HOUSE

JANUARY 12, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON BUSINESS & LABOR.
FEBRUARY 2, 1987 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
FEBRUARY 3, 1987 PRINTING REPORT.
FEBRUARY 4, 1987 SECOND READING, DO PASS.
FEBRUARY 5, 1987 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 96; NOES, 0.

TRANSMITTED TC SENATE.

IN THE SENATE

FEBRUARY 10, 1987 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

MARCH 6, 1987 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 10, 1987 ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

MARCH 12, 1987 SECOND READING, CONCURRED IN AS
AMENDED.

MARCH 14, 1987 THIRD READING, CONCURRED IN.

AYES, 50; NOES, 0.

RETURNED TO HOUSE WITH AMENDMENTS.



IN THE HOUSE
MARCH 17, 1987 RECEIVED FROM SENATE.

SECOND READING, AMENDMENTS
CONCURRED 1IN,

MARCH 18, 1987 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.
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INTRODUCED BY

BY REQUEST OF T, DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
LAWS ON UNEMPLOYMENT TNSURANCE; PROHIBITING VENDORS
DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS
FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING
SECTIONS 18-4-241, 39-51-201, 39-51-203, 319-51-204,
39-51-407, 39-51-1101, 39-51-1109, 39-51-1121, 39-51-1125,
39-51-1213, 39%-51-1219, 39-51-1301, 39-51-1303, 39-51-1304,
39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402,
39~-51-2403, 39-51-2410, 39-51-2501, 39-51-3105, 39-51-3202,
AND 39-51-3206, MCA; REPEALING SECTION 39-51-2206, MCA; AND

PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As wused in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "annual payroll" means the total amount of wages
paid by an employer, regardless of the time of payment, Eor
employment during a calendar year.

{2} "Base period" means the first four of the last
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five completed calendar quarters immediately preceding the
first day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base pericd shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the gqualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four gquarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

{3) "Benefits" means the money payments payable to an
individual, as provided in this chapter, with respect to his
the individual's unemployment.

(4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new wvalid claim would
resuylt in overlapping any quarter of the base year of a
previously filed new claim. A subsequent benefit vear may
not be established until the expiration of the current

benefit year. However, in the case of a combined-wage c¢laim

>~ INTRODUCED BILL
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pursuant te the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable under the unemployment law of the paying state.

(5} "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(6) "Calendar quarter" means the period of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7} "Contributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not in¢lude assesgments under 39-51-404(4).

(8) "Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) “Emploving unit* means any individual or
organization, including the state government, any of its
pelitical subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1legal representative of a
deceased person which has or subsequent-to-danmvary-1;--19367
had in its employ one or more individuals performing
services for it within this state, except as provided wunder
subsections (8) and (9) of 39-51-203, All individuals

performing services within this state for any employing unit
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which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this c¢hapter, Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired ar paid
directly by such employing unit or by such agent or
employee, provided the employing wunit has actual or
constructive knowledge of the work.

(10) "Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment

offices operated and maintained by the United States

' government or its instrumentalities as the department may

approve.

{11) "Fund” means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be
paid.

{12) "Gross misconduct™ means a criminal act, other
than a violation cf a motor vehicle traffic law, Ffor which

an individual has been convicted in a criminal court or has
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admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of &
fellow employee or his the employer.

(13) "Hospital" means an institution which has been
licensed, certified, or approved by the state as a hospital.

(14) (a) "Institution of higher education", for the
purposes ©f this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduatien from a high school or the
recognized equivalent of such a certificate;

{ii) is 1legally authorized in this state to provide a
program of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
pregram of training tc prepare students for gainful
employment 1n a recognized occupation; and

(iv) is a public or other nonprofit institution.

{b) Notwithstanding any ¢f the foregoing provisions of
this subsection, all colleges and universities in this state
are instituticns of higher education for purposes of this
park.

{13) "State" includes, in addition to the states cf the

-5—

10
11
12
13
14
15
16
17
1a
13
20
2]
22
23
24

28

LC 0738/01

United States of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

{l16) "Unemployment insurance administration fund" means
the unemployment insurance administration fund establishedv
by this chapter from which administrative expenses under
this chapter shall be paid.

(17) (a) "Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash wvalue of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium cther than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" does not include:

(i) the amount ¢f any payment, including the amount

paid by an employer for insurance or annuities or into a

fund to provide for such_payment made after July 1, 13987, to

or on behalf of an employee cor a dependent under a plan or

system established by an employer that makes provision for

the employee generally or for a <class or «classes of

employees or their dependents on account of:

(A) retirement;

{B) sickness or accident disability, but in the case

of payments made to an employee or dependent, this

_5_
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subsection (17)(b)(i)(B)} includes from the term "wages" only

pavments that are received under a workers' compensation

law;

(C) medical and hospitalization expenses in connection
with sickness or accident disability; or

(D)} death;

(ii} remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and. request of such county welfare office.

(18) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

(19) An individual's "weekly benefit amount" means the
amount of 'benefits he the individual would be entitled to
receive for 1 week of "total unemployment."”

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined. (1) "Employment",
subject to other provisions of this section, means service
by an individual or by an officer of a corporation,
including service 1n interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{2) (a) The term "employment" includes an individual's
entire servipe performed within or both within and without
this state if:

(i) the service is localized in this state; or
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(i1i) the service is not localized in any state but sSome
of the service is performed in this state and:

(A} the base of operations or, if there is no base of
operations, then the place from which such service is
directed or controlled, is in this state; ar

(B} the base of operations or place from which such
service is directed or contrelled is not in any state in
which some part of the service is performed, but the
individual's residence is in this state.

{b)y Service 1is considered to be localized within a
state if:

(1) the service 1is performed entirely within such
state; or

(ii) the service 1is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

{3} Service not covered under subsection (2) of this
section and performed entirely without this state with
respect to no part of which contributions are required and
paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such

services is a resident of this state and the department

..8_
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approves the election of the employing unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject teo this
chapter.

(4) Service performed by an individual for wages is
considered toc be employment subject to this chapter unless
and until it is shown to the satisfaction of the department
that:

(a) such individual has been and will continue to be
free from control or direction over the performance of such

services, both under h%s the individual's contract and in

fact;

{(b) such service is either outside the usual course of
the business for which such service is performed or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

{(e) such individual 1is customarily engaged in an
independently established trade, occupation, profession, or
business.

{5) The term "employment" includes service performed
after-—Becember--337-39%2%7 by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and one or more other states or their

instrumentalities) for a hospital or institution of higher
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education located in this state, The term "employment"
includes service performed afeer--Juty--i7—-19357 by all
individuals, including without limitations those individuals
who work for the state of Montana, its university, any of
its colleges, public schools, components or units thereof,
or any local government unit and one or more other states or
their instrumentalities or political subdivisions whose
services are compensated by salary or wages.

(6) The term "employment" includes service performed
after-December-337-197%7 by an individual in the employ of a
religious, charitable, scientific, literary, or educational
organization,

(7} (a) The term “"employment" includes the service of
an  individual whe is a citizen of the United States
performed cutside the United States, except in Canada, after
Becember--337--19%1; in the employ of an American employer,
other than service which is considered employment under the
provisions of subsection (2} of this section or the parallel
provisions of another state's law, if:

{i}) the employer's principal place of business in the
United States is located in this state;

(ii) the employer has ne place of business in the
United States, but:

() the employer is an individual who is a resident of

this state;

_10_
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(B) the employer is a corporation which is organized
under the laws of this state; or

(C) the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

({1ii) none of the criteria of sections (7)(a){i) and
(7)(a){ii} of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

{b) An "Aamerican employer", for purposes of this
subsection, means a person who is:

(1) an individual who is a resident of the United
States:;

(ii) a partnership if two-thirds or more of the
partners are residents of the United States:

(1ii) a trust if all of the trustees are residents of
the United States; or

{iv) a corporation organized under the laws of the
United States or of any state.

(8) Agricultural labor exempted . under 39-51-204 1is
considered employment subject--—to--this-—-chapter-effeetive

January-17y-19%8y whenever the employing unit pays $20,000 or
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more in cash to workers for agricultural labor in any
guarter in the current or preceding calendar year or employs
10 or more workers in agricultural labeor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employYer is otherwise subiject to the chapter
and has agricultural employmen:z, all employees are covered
under the chaptex regardless of the amount of wmconey
expended for agricultural purpsoses.

{9) Domestic service exempted under 39-51-204(1)(b) is
ccnsidered emplayment subject-—to-—this--chapter--effective
dJanuary-~-17-13978; whenever the employing unit pays $1,000 or
more in cash for dowmestic service in any quarter during the
current or preceding calendar year. If an employer is
otherwise subject to the chapter and has domestic
employment, all employees are covered under the chapter
regardless of the amcunt of money expended for domestic
purposes.”

Section 3, Section 39-51-204, MCA, is amended to read:’

"39-51-20G4. Exclusions from definition of employment.
(1) The term “"employment" does not include:

(a) agricultural 1labor, except as provided in
39~51-203(8);

(b) domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,

except as provided in 39-51-203(9%);

-12-
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{c) service performed as an cfficer or member of the
crew of a vessel on the navigable waters o©f the United
States:

{d) service performed by an individual in the employ

of his that individual's son, daughter, or spouse and

service performed by a child under the age of 21 in the
employ of hi= the child's father or mother;

(e} service performed in the employ of any cother state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national bankiné law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adoption of rules, ta

provide reciprocal treatment to individuals who have, after
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acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establishments by an individual under the
age of 18 vyears, but not including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance salesmen salespeople paid sclely by commissions
and without guarantee of minimum earnings;

{i}) service performed in the employ o©of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such
spouse commences to perform such service, that the
employment of such gspouse to perform such service is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of

unemployment insurance;

-14-
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(j} service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regqularly organized body of students in
attendance at the place where its educational activities are
carried on, as a Student in a full-time program taken for

credit at such institution which combines academic

instruction with work experience if such service is an

integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply tc service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

(1) casual labor neot in the course of an employer’'s
trade or business performed in any calendar guarter, unless
the ¢ash remuneration paid for such service is $50 or more
and such service 1s performed by an individual who is
regularly employed by such employer to perform such service.
"Regularly employed" means the services are performed during
at least 24 days in the same quarter.

(2) "“Employment” does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term

"employment” does not apply to service performed:

-16-
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fa) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which 1s operated,
supervised, controlled, or principally suppoarted by a church
or convention or association of churches;

{b} by a duly ordained, commissioned, or licensed
minister of a church in the exercise of hés the church's
ministry or by a member of a religiocus order in the exercise
of duties required by such order;

tey-——in—-the--empltey--of--a--schoot--which--ts--not-—-an
itnstitntion-of-higher-educationy-prisr-to-December~-3+7-397%¢

td+({c) in a facility conducted Ffor the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impazired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

tey{d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

tfy(e) for a state prison or other state correctional

_16_
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or custodial institution by an inmate of that institution.”

Section 4. Section 39-51-407, MCA, is amended to read:

"39-51-407. Reimbursement of fund by state. ¢*3 This
state recognizes 1its obligation to replace, and hereby
pledges the faith of this state that funds will be provided
in the future and applied to the replacement of any of the
money received after-Juty-i7;-194i7 from the United States or
any agency thereof wunder Title III of the Social Security
Act, any unencumbered balances in the unemployment insurance
administration account as-sf-that-date, any money thereafter
granted to this state pursuant to the provisions of the
Wagner-Peyser Act, and any money made available by the state
or its political subdivisions and matched by such money
granted to this state pursuant to the provisions of ‘the
Wagner-Peyser Act which the secretary of labor finds have,
because of any action or contingency, been lost or have been
expended for purposes other than or in amounts in excess of
those found necessary by the secretary of labor for the
proper administration of this chapter. Such money shall be
promptly supplied by money furnigshed by the state of Montana
or any of its subdivisions for the use cf the department and
used only for purposes approved by the secretary of labor.
The department shall, if necessary, promptly report to the
governor and the governor to the legislature the amount

required for such replacement.
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t2y--Phis-msection-shati-net~-—be—-ecenstrued--to--retieve
this--state-of-ies—chligatien-with-respect-to-funda-received
priot-to-duity-1;-19437-pursuanc-te—the-previsions--of--Pitie
iif-of-the-Seeiat-Seeurity-Acts"

Section 5. Section 39-51-1101, MCA, is amended to
read:

"39-51-1101. Commencement and termination of coverage
under chapter. (1) Any employing unit which is or becomes an

employer subject to this chapter within any calendat year

shall be subject to this chapter during the whole of such

calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

(2) Bxcept as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for termination of
coverage and the department finds that the total wages
pavable for employment by said employer in the preceding
calendar year did not exceed 5568 $1,000. For the purpose of
this subsection, the two or more employing wunits mentioned
in subsection (2} or (3) of 39-51-202 shall be treated as a
single employing unit."

Section 6. Sectjion 39-51-1109, MCA, is amended to

..18_
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read:

“39-51-1109. Tax appeals. Any perscn aggrieved by any
decisian, determination, or redetermination of the
department involving contribution 1liability, contribution
rate, application for refund, or the charging of benefit
payments to employers making payment in lieu of

contributions is entitled to a review in accordance with

Title 2, chapter 4, parts 6 and 7. Such decision,
determination, or redetermination is final unless an

interested party entitled to notice therecf applies for a

review within 10 days after notification was mailed to the

last known address, provided that the period may be extended

for good cause.”

Section 7. Section 39-51-1121, MCA, is amended to
read:

"39-51-1121. Definitions. As used in this part and
part 12, the following definitions apply:

{L) "“Computation date" means the reporting period
ending September 30 preceding the calendar year for which a
covered employer's contribution rate is effective.

{2) "Cutoff date" means December 31 immediately

following the computation date. The department may extend-

the cutoff date in meritorious cases.
(3) "bPeficit employer" means a--ecovered-empioyer an

employer who is subject under this chapter and who has
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established a record of accumulated benefits charged to his

the employer's account in excess ©of his the employer's

accumulated contributicons paid as of the cutcff date and- has
a-mings-experrence-faecter.

(4) “Department™ means the department of labor and
industry.

(5) "Eligible employer" means a--ecovered--employer an

employer who is subiect under this chapter for the 3 years

immediately preceding the computation date and who has:

(a) patd-ecentributions-during-each--of~-the--3--fiscal

years--immediatety--preceding-the-compotation-date filed all

contribution reports prescribed by the department:
(b} with-respeck-to-such-d--fisecat--years;--6ited-—ai}
contribution--reports--prescribed-by-the-department paid all

contributions and assessments under 35-51-404(4). and

penalties and interest thereogn;:

(c) patd--nii--contributions-due-with-respect-to-the-3
tiscat-years—-before--che--cutoff--date--of--the--rate--year

established a record of accumulated contributions in excess

of benefits charged to the employer's account; and

{d) estabiished-a-record-of-accumuiated--contributions
in-excess-of-benefits-charged-to-his-accounts-and paid wages

in at least 1 of the 8 calendar quarters preceding the

computation date.

tet--achieved-a-pius-experience-facters
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(6) "Fiscal year" means the four consecutive calendar
quarters ending on September 30.

(7) “Governmental entities" means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

(8) "Unrated employer" means a--covered--emploeyer-—-who
has--noakt-—patd-—contribuntions--tn-each-of-the-3-£fiscal-years
immediately-praceding-tha-computation-date—-ar-—an--emptoyes
who-has-estabtished-a-record-of-accumuiated-contributions—in
excesa-~of-benefita-charged-to-his-account-but-has-not-£fited
ati-required-payreti-reparts-or-patd--contributions-——-py--the
cutoff--dare-—for—-any-of-the-quartera-in-the-3-fiscai-years

immediately-preceding-the-computation—-date an employer who

is  subject under this chapter and who does not meet all the

criteria of an eligible or a deficit employer."

Section 8. Section 39-51-1125, MCA, is amended to
read:
"39-51-1125. Computation of payments in lieu of

contributions. (1) Quatified After June 30, 1987, gualified

employers electing to make payments in lieu of contributions
shall pay intc the fund an amount equivalent to the full
amcunt of regular benefits plus one-haitf-of-the--amount the
state's share of extended benefits paid to individuals based

on wages paid by the employing unit. After December 31,
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1978, governmental entities shall pay the full amount of
extended benefits.

{2) If benefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the fund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such employer
bear to the total amount of base period wages paid to the

individual by all h+a the individual's base period

employers.

(3) If the base period wages of an individual include
wages from more than one such employer, the amount to be
paid into the fund with respect to the benefits paid to the
individual shall be prorated among the liable employers in
proportion to the wages paid to the individual by each such
employer during the base period.

{4) The amount of payment required from employers
shall be ascertained by the department monthly and becomes
due and payable by the employer quarterly as directed in
this chapter. Penalty and interest for delinguency shall be
assessed such employers as specified in 39-51-1301.

£St--A-nonprofik--oarganization--which--etecta—-ta--make
payments--in-—iieu-~of--c¢entributiens--into-the-unempioyment
tnsurance-fund-is-not-ttabte--te--make--such--payments--with

respect--te--tmhe-—benefits-paid-to-any-individuai-whose-base

..22_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0738701

period--wagea--incltude--wages---for---previeualy---uncevered
servicesy-—as-defined-in-39-51-204{3}{cyy-to-the-extent—that
the-gremployment--insuranee—-fund--fs--retmbursed--£or—-such
benefita-pursuane-ro-section-it2i-of-Publte-haw-94-566+"

Section 9. Section 39-51-1213, MCA, 1is amended to
read:

"39-51-1213. Classification of employers for
experience rating purposes. (1) The department shall for
each calendar year classify employers in accordance with
their actual experience in the payment of contributions and
with respect to benefits charged against their accounts,
with contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of his the employer's record as of October 1 of
the preceding calendar year.

{2) 1In making the classification, each eligible and
deficit employer's contributieon rate is determined in the
manner set Eorth below: '

(a} Bach employer is given an "experience factor"
which is contributions paid since October 1, 1981, minus
benefits charged on each employer's account since October 1,
1981, divided by h$s the employer's average annual taxable
payrcll rounded to the next lower dollar amount for the 3
fiscal years immediately preceding the computation date. The

computation of the “experience factor" shall be to six
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decimal places.

{b) Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experience factors. There shall be listed on such schedules
Eor each employer in addition to the experience factor:

(i) the amcunt of hta the employer's taxable payroll
tor the fiscal year ending on the computation date; and

(ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding him that employer on the
schedules.

{3} The cumulative taxable payroll amounts 1listed on
the schedules provided for in 39-51-~1218 shall be segregated
inte groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage 1limits of each group. Each employer on the
schedules is assigned that contribution rate opposite his

that employer's rate class for the tax schedule in effect

for the taxable year.
(4) (a) If the grouping of rate classes reguires the
inclusion of exactly cone-half of an employer's taxable.

payiocll, the employer is assigned the lower of the two rates
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designated for the two classes in which the halves of his

that employer's taxable payroll are so required.

{b) If the group of rate classes reguires the
inclusion of a portion other than exactly one-half of an
employer's taxable payroll, the employer is assigned the
rate designated for the c¢lass in which the greater part of

hia that employer's taxable payroll is so required.

(c) If one or more employers on the schedules have
experience factors identical to that of the 1last employer
included 1in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

{(5) 1If the ta#able payroll amount or the experience
factor or both such taxable payroll amcount and experience
factor of any eligible or deficit employer 1listed on the
schedules is changed, the employer 1s placed in that
position on the schedules which he the employer would have
occupied had his that employer's taxable payroll amcunt or
experience factor as changed been used in determining #&s

that employer's position in the first instance, but such

change does not affect the position or rate classification
of any other employer listed on the schedules and does not
affect the rate determination for previous years.

(6) Deficit employers who have not filed all required

payrell reports or paid all contributions due by the cutoff
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date must be assigned the maximum contribution rate in

effect for the taxable year."

Section 10, Section 39~51-1219, MCa, is amended to
read:

"39-51-1219. Procedures for the substitution, merger,
or acquisition o©of an employer account by a successor
employing unit. {1} Subject to the provisions cf subsection
(1), whenever any individual or organization {whether or not
a covered employer) in any manner succeeds to or acquires
all or substantially all of the business of an employer who
at the time of acquisition was a covered employer and
whenever in respect to whom the department £finds that the
business of the predecessor 1is continued solely by the
SucCCcessor:

{a) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
shall, upon the joint application of the predecessor and the
successor within 90 days after such acquisition and approval
by the department, be transferred to the successor employer
for the purpose of determining the successecr's liability and
rate of contribution; and

(b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

(2) Whenever any individual or organizaticn (whether

or not a covered employer) in any manner succeeds to or
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acquires part of the business of an employer who at the time
of acguisition was a covered employer and whenever such
portion of the business is continued by the successor;

(a) so much of the separate account and the actual
contribution, benefit, and taxable payroll experience of the
predecessor as is attributable to the portion of the
business transferred, as determined on a pro rata basis in
the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bears
to the payroll of the predecessor in the last four completed
calendar guarters immediately preceding the date of
transfer, shall, upon the joint application of the
predecessor and the successor within 80 days after such
acquisition and approval by the department, be transferred
to the successcrremployer for the purpose of determining the
successor's liability and rate of contribution; and

{b} any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

{3} {a) The 90-day pericd may be extended at the
discretion of the department.

(b) Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2)
is mandatory except when it is shown by substantial evidence

that neither the management, er cwnership, &r nor both the
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management and ownership are not substantially the same for
the successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer.
Whenever such mandatory transfer involves only a portion of
the experience rating record and the predecessor or
successor employers fail to supply the required payroll
information within 10 days after notice, the transfer shall
be based on estimates of the applicable payrolls.

{(4) (a} If the successor was a covered employer prior
to the date of the acquisitibn of all or a part of the

predecessor's business, his the successot's rate of

contribution, effective the first day of the calendar year
immediately following the date of acquisition, is based on
the combined experience of the predecessor and successor.

{b) If the successor was not a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, his the successor's rate is the rate
applicable to the predecessor with respect to the period
immediately preceding the date of acquisition, but if there
was more than one predecesscor, the successor's rate shall be
a newly computed rate based on the combined experience of
the predecesscrs, becoming effective immediately after the
date of acquisition and remaining in effect for the balance
of the rate year.”

Section 11. Section 39-51-1301, MCA, is amended to

-28-
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read:

"39-51-1301. (Temporary) Penalty and interest on
past-due contributions. (1) Contributions unpaid on the date
on which they are due and payable, as provided by
subsecticons {1) and (2) <f 39-51-1103 and 39-51-1125, that

are paid within-26-deys--after by the end of the month

following the due date shall be subject to a penalty
assessment of $10 or 10% of the contribution due, whichever
is greater. If the contributions are not paid withia-28

daya-after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of $16
or 15% of the cﬁntributions due, whichever is greater. All
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

{(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to Efurnish
wage information or pay contributions on time, the
department issues a subpoena to obtain wage information or
makes a summary or jeopardy assessment pursuant to
39-51-1302,

{3} There is an account in the federal special revenue
fund. Penalties and interest collected under this section
must be deposited in that account. Money deposited in that
account and appropriated to the department must be used by

the department to administer this chapter and for programs
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to train and retrain unemployed and underemployed persons.
Money in the account not appropriated for these purposes
must be transferred by the department to the unemployment
insurance trust fund at the end of each Eiscal year.

{4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

(5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.

39-51-1301, (Effective July 1, 1983) Penalty and
interest on past-due contributions. (1) Contributions unpaid
on the date on which they are due and payable, as provided
by subsections (1) and (2) of 39-51-1103 and 39-51-1125,

that are paid within-20-days-after by the end of the month

following the .due date shall be subject to a penalty
assessment of $10 or 10% of the contribution due, whichever
is greater. If the contributicons are not paid within-20

days-after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of $15
or 15% of the contributions due, whichever is greater. All
past-due contributions shall bear interest at the rate of

18% a year, to be prorated on a daily basis.

-30-
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(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage information or pay contributions on time, the
department issues a subpoena to obtain wage information or
makes a summary or jecopardy assessment pursuant to
19-~51-1302. ‘

(3} Interest and penalties collected pursuant to this
section shall be paid into the unemployment insurance trust
fund.

(4) When Failure to pay contributions on time was not
caused by wiliful intent of the employer, the department may
abate the penalty and interest.

{5) All money accruing to the unemployment insurance
trust fund from interest and penalties ceollected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.”

Section 12, Section 39-51-1303, MCA, 1is amended to

read:

"39-51-1303. Collection of wunpaid contributions by
civil action. (1) If, after due notice, any employer
defaults in any payment of ceontributions or interest

thereon, the department may +n at its discretion initiate a
civil action in the name of the Montana department of labor

and industry to collect the amount due, and the employer
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adjudged in default shall pay the <osts of such action. The

venue for such action may, in the discretion of the

department, be in Lewis and Clark County.

(2} An action for the collecticn of contributions due
must be brought within 5 years after the due date of such
contributions or it is barred.

(3) The department may pursue its remedy under either
this section or 3%-51-1304, or both."

Section 13. Section 39-51-1304, MCA, 1is amended to
read:

"39-51-1304. Lien for payment of unpaid contributions

and assessments -- levy and execution. Unpaid contributions

and assessments under 39-51-404(4), inciuding penalties and

interest assessed therecn, have the effect of a judgment

against the employer, arising at the time the-contributions

|2

ich payments are due. The department may issue a
certificate of lien setting forth the amount of
contributions-due-and--acerued--interest payments due and
directing the <¢lerk of the district court of any county of
the state to enter the certificate as a judgment in the

docket pursuant to 25-9-301. From the time the judgment is

docketed, it becomes a lien upon all real and personal

property of the employer. After the due process requirements

of 3%-51-1109 and 39-51-2403 have been satisfied, the

department may enforce the judgment pursuant to Title 25,
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chapter 13, except that the department may enforce the
judgment at any time within 10 years of the creation of the
lien."

Section 14. Section 39-51-2101, MCA, is amended to
read:

"39-51-2101. Total unemployment -- when. An individual
shall be deemed totally unemployed in any week during which
he the individual performed no woerk and earned no wages or a
week o0f less than full-time work with wages of less than 2

times his the individual's weekly benefit amount. Ne

individuat---its--—unemplioyed——-in---any---week—-that--he--is
seif-empioyeds"”

Section 15. Section 39-51-2105, MCA, is amended to
read:

"39-51-2105., Qualifying wages. +¢3i}--Fo-quatify-as-an
insured-werker-an-individuealt-must-have-been-paid--wages--for
insured--work--in--the-guartess-of-hia—pbase-period-an-ameunt
totaling-not-tess-than-i-i/2--times--his--base--period--high
quarter—wagess

t2}--en--and--afeer--July--17--1988s--te To qualify for
benefits, an individual must have had at least 20 weeks of
work with an average of $50 per week in subject employment
in the base period. To qualify for benefits, the total base
period wages must be $1,000 or more.

t3y--With-respect-to-weeks-of-unampioyment-beginning-en

_.33._
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or--after—-January--ir-—-197387--wages—-for-insured-work-sihail
itnctude-wages-paid-for-previousiy-—uncovered--serviceas:—-For
the-—purposes—-ef~-—this-—-subsectiony—-the--term-——Lpreviounly
uncovered-servicesl!-means-services:s
tay—-which——were---not---empieyment--—-as---defined--—in
39-51-204¢1ytat——and——+1y{by--at--any-time-during-the—i-yeasr
pertod-ending-Becember-3t7-3935;-and
tby-—which+
tit-——-are-——agrieutrenrai-—-tabors--~-as-——-defined----in
39-51-203¢8%7-——or---domestic---service;———as-——defined-——in
39-53-20349)7-or
ttty-are-services-performed--by-—an--empioyes--of--this

state--ar-—a--potiticar——subdiviston-theresfr-as-provided—in

_39—514233+5f7—or—by—an—emp}oyee«aE—av—nanproEib——educationai

institution-which-is-not-an-tnatitutien-cf-higher-educarions
as--proevided--in--39-5%-203¢6}7--except-—to-—-the-axtent-that
assistance--under—-Pitie——iF--of--the--BEmergency-~-doba---and
Unemployment-Assistance-Act-of-1974-was-paid-on-the-basis—of
such-services:"

Section 16. Section 39-51-2303, MCA, is amended to
read:

"39-51-2303. Disqualification for discharge due to
misconduct. An individual shall be disgualified for benefits
tf-he-has-been after being discharged:

{1) for misconduct connected with hiés the individual's
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work or affecting his the individual's employment until an

the individual has performed services, other than
self-employment, for which remuneration is received equal to

or in excess of eight times his the individual's weekly

benefit amount subsequent to the week in which the act
causing the disqualification occurred.

(2) Efor gross misconduct connected with Bkita the
individual's work or committed on the employer's premises,
as determined by the department, for a period of *Z2-menths
52 weeks."

Section 17. Section 39-51-2304, MCA, 1s amended to
read:

"39-51-2304. Disqualification for failure to apply for
or to accept suitable work. (1) Effective-Aprii-i+-193%7;-an
An individual is disqualified for benefits if he the
individual fails without good cause either to apply for
available and suitable work when so directed by the
employment office or the department or to accept an offer of
suitable work effered--to--him which he the individual is
physically able and mentally qualified teo perform or to
return to his customary self-employment, if any, when so
directed by the department. Such disqualification continues
for the week in which such failure occurs and until the
services, other than

individual has performed

self-employment, for which remuneration is received equal to
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or in excess of his six times that individual's weekly

benefit amount tn-6-separate-weeks subsequent to the date
the act causing the disqualification occurred, with 6 weeks'
reduction in benefit duration, as determined by the
department, provided he the individual has not left this
work under disqualifying circumstances.

(2} In determining whether or not any work is suitable
for an individual, the department shall consider the degree

of risk involved to his the individual's health, safety, and

morals, kis the individual's physical fitness and prior

training, his experience and previous earnings, hits length
of unemployment and prospects for securing local work in hzs
the customary occupation, and the distance of the available

work from hta the individual's residence.

(3) Notwithstanding any other provisions of this
chapter, including subsection (4), no work may be considered
suitable and benefits may not be denied under this chapter
to any otherwise eligible individual for refusing to accept
new work under any of the following conditions:

(a) if the position offered is vacant due directly to
a strike, lockout, or other labor dispute;

(b) if the wages, hours, or other conditions of the
work offered are substantially less favorable to the
individual than those prevailing for similar work in the

locality;
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(c) if, as a condition of being employed, the
individual would be required to join a company union or to
resign from or refrain from Jjoining any bona fide 1laber
organization.

{4) Subject to subsection (3), after 13 weeks of
unemployment, suitable work is work that meets the criteria
in this section and that offers 75% of the individual's
earnings in his previous insured work in his the
individual®’s customary occupation., No individual, however,
is required to accept a job paying lesa than the federal
minimum wage."

Section 18. Section 39-51-2402, MCA, is amended to
read:

"39-51-2402, 1Initial determination -- redetermination,
{1) A representative designated by the department and
hereinafter referred to as a deputy shall promptly examine
the claim and, on the basis of the facts found by him the
deputy, shall either determine whether or not such claim is
valid and, if valid, the week with respect to which benefits
shall commence, the weekly benefit amount payable, and the
maximum duration thereof or shall refer such claim or any
guestion invelved therein to an appeals referee who shall
make his the decision with respect thereto in accordance
with the procedure prescribed in 39-51-2403. The deputy

shall promptly notify the claimant and any other interested
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party of the decision and the reasons therefor.

(2) The deputy may for good cause reconsider his the
decision and shall promptly notify the claimant and such
other interested parties of his the amended decision and the
reasons therefor.

(3) Ko determination or redetermination of an initial
or additional claim shall be made under this section unless
5 days' notice of the time and place of the claimant's
interview for examination of the claim is mailed to each
interested party.

(4) A determination or redetermination shall be deemed
final unless an interested party entitled to notice thereof
applies for reconsideration of the determination or appeals
therefrom within 5-days-after-detivery-of-such--netifiecntian
or--within--7 10 days after such notification was mailed to

his the interested party's last known address, provided that

such period may be extended for good cause."

Section 19, Section 39-51-2403, MCA, is amended to
read:

"39-51-2403., Decision of appeals referee. After a
hearing, an appeals referee shall make findings and
conclusicns promptly and on the basis thereof affirm,
modify, or reverse the deputy's determination or
redetermination, Each interested party shall be furnished

promptly a copy of the decision and the supporting Ffindings
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and conclusions. This decision shall be final wunless
further review is initiated pursuant to 39-51-2404 within 5§

days-afeer-detivery-of-such-notification-or-withtn-7 10 days

after such notification was mailed to Ris the interested

party's last known address, provided that such period may be
extended for good cause."

Section 20. Section 39-%1-2410, MCA, is amended to
read:

"39-51-2410. Finality of board's decision —-- judicial
review. (1) Any decision of the board in the absence c¢f an
appeal therefrom as herein provided shall become final 30
days after the date of notification or mailing thereofs
except——in-—the--case--pf--the-department-when-such-deciaton
becoames-finat-2686-days-foliewing-the--beoardis--decisteny and
judicial review thereef shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his all
remedies before the board. The-department-shalti-be-deemed-to
be-a--parey--to-—any-—Judictat--ackion——inveiving--any—-such
decisien—-and--may--be—-represented-in-any-such-acticn-by-an
attorney-empioyed-by-the-department-or-at--the--departmentis
requesty;-by-the-attorney-generais

(2) within 30 days after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review thereof by commencing an

action in the district court of the c¢ounty in which said
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party resides and in which action any other party to the
proceeding before the board shall be made a defendant. 1In
such action a petition, which need noct be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry and
all ether interested parties in the manner provided in the
Montana Rules of Civil Procedure.

(3) With--its-answers-the The department shall certify
and file with said court all documents and papers and a
teanseripet record of all testimony taken in the matter,
together with the board's findings of fact and decision.
The board may also in its discretion certify to such court
questions of law involved in any decision by it.

{4) Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court. -

{5) In any judicial proceeding under 39-51-2406
through 39-51-2410, the ftindings of the board as to the
facts, if supported by evidence and in the absence of fraud,
shall be ceonclusive and the jurisdiction of said court shall
be confined to questions of law. Such action and the
questions so certified shall be heard in a summary manner
and shall be given precedence over all other c¢ivil cases

except--cases-arising-under-the-workers!'-eempensation-iaw-of
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this-atcate,

(6) An appeal may be taken from the decision o©f the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as 1is provided in civil cases. It shall not be
necessary in any judicial proceeding under this section to
enter exceptions to the rulings of the beoard and noc bond
shall be required for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination."”

Section 21, Section 39-51-2501, MCA, is amended to
read:

"33-51-2501. Definitions. As used in this part, unless
the context clearly requires otherwise, the following
definitions apply:

(1) "Extended benefit period" means a period which:

{a) begins with the third week after a week for which
there is a state "on" indicator, provided that no extended
benefit period may begin by reason of a state "on" indicator
before the l4th week following the end of a prior extended
benefit period which was in effect with respect to this
state; and

{b) ends with the third week after the first week for
which there is a state "off" indicator o©or the 13th

consecutive week of such period.
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(2) (a) "Rate of insured unemployment", for purposes
of 39-51-2504 and 39-51-250%, means the percentage derived
by dividing the average weekly number of individuals filing
claims for regular benefits in this state for weeks of
unemployment with respect to the most recent
13-consecutive-week period, as determined by the department
on the basis of its reports to the U.S. secretary of labor,
by the average monthly employment covered under this chapter
for the first 4 of the most recent 6 completed calendar
quarters ending before the end of such 1l3-week period.

(b) Computations reguired by the provisions of
subsection (2)(a} shall be made by the department in
accordance with reqgulations prescribed by the U.5. secretary
of labor.

{3) "Regular benefits" means benefits payable to an
individual under this chapter or under any other state law,
including benefits payable to federal civilian employees and

to ex—-servi¢emen ex-service personnel pursuant te 5 U.S5.C.

chapter 85, other than extended benefits,
(4) "Extended benefits" means benefits, including
benefits payable tc federal civilian employees and ta

ex-servicemen ex-service personnel pursuant to 5 U,S,C,

chapter 85, payable to an individual under the provisions of

this part for weeks of unemployment in hits the individual's

eligibility period.
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(5) "Eligibility period", of-an-individua¥ relating to

extended benefits, means the period consisting of the weeks

in his the individual's benefit year which begin in an

extended benefit period and, if hés the individual's benefit

year ends within such extended benefit pericd, any weeks
thereafter which begia in such period.

{6) “"Exhaustee" means an individual who, with respect
to any week of unemployment in his the eligibility period:

{a) has received, prior to such week, all of the
regular benefits that were available ee--him under this
chapter or any other state law, including dependents'
allowances and benefits payable to federal civilian

employees and ex-servicemen ex~-service personnel under 5

U.5.C. chapter B85, in his the current benefit year that
includes such week; provided that, for the purposes of this
subsection, an individual shall be deemed to have received
all of the reqular benefits that were available te—-him
although, as a result of a pending appeal with respect to
wages that were not considered in the original monetary
determination in-his of the benefit year, he the individual
may subsequently be determined to be entitled to added
regular benefits;

(b) his Lthe benefit year having expired prior to such
week, has no or insufficient wages on the basis of which he

the individual could establish a new benefit year that would
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include guch week;

(c) has no right to unemployment henefits or
allowances, as the case may be, under the Railroad
Unemployment Insurance Acty-the-frade-Expansien-Aet-of-19625
the--Avtomotive—-Preducta-—-Prade-act—of-19657 and such other
federal laws as are specified in regulations issued by the
U.S. secretary of labor; and

{d) has not received and is not seeking unemployment
benefits under the unemployment compensation law of Canada,
but if Re the individual is seeking such benefits and the
appropriate agency finally determines that he the individual
is not entitled to benefits under such law, he the
individual is considered an exhaustee.

(7) "State 1law" means the unemployment insurance law
of any state approved by the U.S, secretary of labor under
section 3304 of the Internal Revenue Code of 1954."

Section 22, Section 39-51-3105, MCa, is amended to
read:

"39-51-3105. Assignment, pledge, or encumbrance of
right to benefits void -- benefits exempt from levy,
execution, attachment, or other remedy for collection of
debt —-- exception. Any assignment, pledge, or encumbrance of
any right to benefits which are or may become due or pavable
under this chapter shall be void, and such rights to

benefits shall be exempt from levy, execution, attachment,
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or any other remedy whatsoever provided for the collection
of debt, and benefits received by any individual, so long as
they are not mingled with other funds of the recipient,
shall be exempt from any remedy whatsoever for the
collection of all debts except debts-——inecurred--—for
necessaries-—-furnished--toa--such-individuali-ar-his-spouse-ar
dependenta—-during-—the--time--when--such---individuat---was

unempioyed as provided in 39-51-3106. Any waiver of any

exemption provided for in this section shall be veoid."

Section 23, Section 39-51~3202, MCA, 1is amended to
read:

"39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for himseif perscnal gain or for
any other person benefits under this chapter or wunder an
employment security law of any other state or territory or
the federal gcvernment, knowingly makes a false statement or
representation or knowingly fails to disclose a material
Eact is quilty of a crime under 45-7-203, and the department
may cause criminal proceedings to be initiated against him

the person.
(2] A person will be required to repay to the

department an amount as determined by 39-51-3201(2).

(3} For purposes of this section, restitution awarded
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under this section must include a sum equal to the amount

wrongfully received plus_18% interest a year notwithstanding

the provisions of 25-9-205."

Section 24. Section 39-51-3206, MCA, is amended to
read:
"39-51-3206. hiabiltity--for-~--wrengfui-—-or——-impreper

receipe—-of-benefits Collecticn of benefit overpayments. Any

person—---whor——-by---reason---of---the-~-pondisciosure——--or
misfepresentatian——by—-him—o;—by—anothef-of-a—materia&—Eaet7
trrespeceive--—-of-—--whether--—-such----nendisecissure-——-op
mistepresentatien--was—known—or—f:auduient7~hus-receéved—any
sum-as-benefits-under-this-chapter-whilte-any-conditions--for
the--receipt-—of--benefits—-imposed-by-this-chapter-were-not
fulfitied-in-his-case-or--white--he-——was--disquatified--6rem
receiving---benefits---shatis-——in—-the--discretion-—ocf--the
departmenti-either-be-itable-to-have-such-sum-deducted--from
any--future--bBenefits--payable-—ta-him-under-this-chapter-or
shail--be--1iabte-—to——repay--to-—-the--department—-for--—the
unemployment--insurance--fund--a--sum-equai-to-the-amount-so
received-by-himr-and-such-sum-shaii-be--cotiectibie~—in——the
manner-~provided~—in—thés—chapter—Ear—the-coi}ecticn-af;past
due-contributionas-An-~-action--for-~eatitection—-of--everpaid
benefita--muse--be--bronght-within-S-years-after—the-date-of

such-everpayment-or-it-its—-barredsr A person who receives

benefits not authorized by this chapter shall repay to the
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department either directly or, as authorized by the

department, by offset of future benefits to which the

claimant may be entitled, or by a combination of both

methods, a sum egual to the amount of the overpayment. The

sum is c¢ollectible in the manner provided in this chapter

for the collection of past due contributions unless Ehe

department finds that the benefits were received through no

fault of the person and the recovery of the benefits would

be against equity and good conscience. An action for

collection of overpaid benefits must be brought within 5

years after the date of the overpayment. Notwithstanding any

other provision of this chapter, the department may recover

an overpayment of benefits paid to any individual under this

state or_another state law or under an unemployment benefit

program of the United States."

NEW SECTION. Section 25. Authority to determine
uncollectibility of debts -—- transfer of debts for
collection ~- liability for payment of fees and c¢osts of

collection. (1) After making all reasonable efforts to
collect unpaid contribution assessments under 39-51-404(4),
and penalties and interest thereon, or overpaid benefits
under 39-51-3206 and interest thereon, the department may
determine a debt to be uncollectible. Upon determining that
a debt is uncollectible, the department may transfer the

debt to the department of revenue for collection as provided
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in 17-4-104.

12y Subject to approval by the department, reasonable
fees or costs of cecllection incurred by the department of
revenue may be added to the amount of the debt, including
added fees or costs. The debtor is liable for repayment of
the amount of the debt, plus fees or costs added pursuant to
this subsection. All money collected must be returned to the
department to be applied to the debt, except that all fees
or costs collected must be retained by the department of
revenue, If 1less than the full amount of the debt is
collected, the department of revenue shall retain only a
propottionate share of the collection fees or costs.

Section 26, Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend from
vendors' list. (1} The department may remove a person for
cause from consideration for award of contracts. The removal
may not be for a period of mcre than 3 years.

{2) The department may suspend a person from
consideration for award of contracts if there is probable
cause to believe that the person has engaged in activities
that may lead to removal. The suspension may nct be for a
pericd exceeding 3 months unless an indictment has been
issued for an offense that would be a cause for removal
under subsection (3}, in which case the suspension must, at

the request of the attorney general, remain in effect until
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after the trial of the suspended person. The authority to
remove or suspend must be exercised in accordance with rules
adopted by the department.

{3) The causes for removal or suspension include the
following:

(a) violation of contract provisions, as set forth in
(i) and {ii) of this subsection, of a character which is
regarded by the department to be so serious as to juscify
remcval action:

(i) deliberate failure without good cause to perform
in accordance with the specifications or within the time
limit provided in the contract; or

{ii) a recent record of failure to perform or of
unsatisfactory performance in accordance with the terms of
one Or more contracts, provided that failure to perform or

unsatisfactory performance caused by acts beyond the contrel

. of the contractor may not be considered to be a basis for

removal;

‘ {b}) failure to respond to a number of solicitations

over a period of time as determined by the department in

accordance with rules, and after adequate written notice to

the affected person of the intent to remove or suspend; and
{c) any other cause the department determines toc be so

serious and compelling as to affect responsibility as a

state contractor, including removal by ancther governmental
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entity for any cause listed in the department's rulesz; and

(d} failure to comply with the provisions of Title 39,

chapter 51, or Title 39, chapter 71.

{4) The department shall issue a written decision to
remove or suspend, stating the reasons for the action taken.
A copy of the decision must be mailed or otherwise furnished
immediately to the person ilnvolved."

NEW SECTION. Section 27, Extension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions af this act
is extended to the provisions of this act.

NEW SECTION, Section 28. Repealer. Section
39-51-2206, MCA, is repealed.

NEW SECTION. Section 29. Codification  instruction.
Section 25 is intended to be codified as an integral part éf
Title 39, chapter 51, part 32, and the provisions of Title
39, chapter 51, apply to section 25.

NEW SECTION. Section 30. Effective date. This act is
effective on passage and approval.

~End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB143 , as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:
An act generally revising the laws on unemployment insurance; prohibiting vendors delinquent on unemployment
insurance (UI) or workers' compensation (WC) payments from being included on the state's vendor list.

There are two parts to this fiscal note:

1. revising laws on unemployment insurance; and

2. prohibiting vendors delinquent on UI or WC payments from being on state's vendor list.
PART T

ASSUMPTIONS :

Only sections 39-51-2101 and 39-51-2304 of the proposed bill have any measurable fiscal impact. Assumptions for
the two sections are as fellows:

39-51-2101 : :

1. There will be approximately 200 cases involved in each year of the biennium.

2. Average duration is expected to be three weeks per case.

3. The average weekly benefit amount (AWBA) for partial pays is expected to be $83 and $85 for FY88 and FY89
respectively.

39-51-2304

1. There will be approximately three cases each year of the biennium that become eligible because of this
provision.

2. Average duration for each case is expected to be eight weeks.

3. The AWBA is expected to be $136 and $139 respectively for FY88 and FY89,

FISCAL IMPACT:
There will be an increase in unemployment insurance benefits payments

FY838 FY89
Current Proposed Current Proposed

Law Law Difference Law Law Difference
Section 39-51-2101 $55,500,000 $55,550,000 $ 50,000 $58,000,000 $58,051,000 $ 51,000
Section 39-51-2304 $55,500,000 $55,503,300 $ 3,300 $58,000,000 $58,003,300 $ 3,300
Q&un/ Z w‘- DATE /// 9%‘7 7;4'[74—.“ pare !, // 7/5-.;
DAVID L. HUNTER,YBUDGET DIRECTOR AL HARPER, PRIMARY S
Office of Budget and Program Planning

Fiscal Note for Bl43, as introduced.

HB-1v23



Fiscal Note Request, HB143, as introduced.
Form BD-15
Page 2

Funding: FY88 FY89
Expendable Trust Fund Total $ 53,300 $ 54,300
(Unemployment Insurance)

Revenuess
N/A

?CHNIQQL OR MECHANICAL QE?EQTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXI§AING LEGISLATION:
N/A
PART I1

ASSﬂﬂPTIggs.

1. phrase "failure to comply” means either to become delinquent in payment owed to the State Compensation
Insurance Fund, or failure to provide Workers' Compensation coverage or delinquent in payment owed to the
Unemployment Insurance Trust Fund, as required by law (become uninsured).

2, The Department of Administratien, Purchasing Division, will provide the written decision to the party and
will subsaquently research whether requirements have been met prior to reinstatement of the party to the
vendor liat.

3. The Division of Workers' Compensation or Unemployment Insurance Division will not be required to identify
which of its insureds are potential vendors that may provide the state with services or products. Its sole
responsibility will be to provide the Department of Administration with lists of employers who fall into the
categories described in Assumption 1 above and to provide assurance of adequate insurance upon request for
the Dapartment of Administration.

Any addit;enal costs will be absorbed by the current staff of the Department of Labor and Industry and the
Department of Administration.

Revenues:
N/A

. | HB-1Y3



Fiscal Note Request, HB143, as introduced.
Ferm BD-15
Page 3

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
N/A

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
N/A

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:
N/A

HB-13
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APPRQVED BY COMM. ON
BUSINESS AND LABOR

HOUSE BILL NO. 143
INTRODUCED BY HARPER, DONALDSON

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS ON UNEMPLOYMENT INSURANCE; PROHIBITING VENDORS
DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS
FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING
SECTIONS 18-4-241, 39-51-201, 39-51-203, 39-51-204,
39-51-407, 39-%1-1101, 39-51-1109%, 39-51-1121, 39-51-1125,
39-51-1213, 39-51-1219, 39-51-1301, 39-51-1303, 3%-51-1304,
39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402,
39-51-2403, 39-51-2410, 39-51-2501, 39-51-3105, 39-51-3202,
AND 39-51-3206, MCA; REPEALING SECTION 39-51-2206, MCA; AND

PROVIDING AN IMMEBIATRE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitiona. As wused 1in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Annual payroll"” means the total amount of wages
paid by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) '"Base period" means the first four of the last
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five completed calendar quarters immediately preceding the
first day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the first four gquarters of the 1last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

(3) "Benefits™ means the money payments payable to an
individual, as provided in this chapter, with respect to his

the individual's unemployment.

(4) "Benefitr year", with respect to any individual,
means the 52 consecutive-week pericd beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks if filing a new valid c¢laim would
result in overlapping any quarter of the base year of a
previcusly filed new claim. A subsequent benefit year may
not be established wuntil the expiration of the current

benefit year. However, in the case of a combined-wage claim

-2- HB 143
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pursuant to the arrangement approved by the secretary of
labor of the United States, the base pericd is the peried
applicable under the unemployment law of the paying state.

(5} "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(&) “Calendar quarter™ means the perieod of 3
consecutive calendar months ending on March 31, June 30,
September 30, or December 31.

{7} "Centributions" means the money payments to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

(8} "Department"” means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(%) "“Employing unit" means any individual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has ar subsegquent-to-ganuary-i7;-—-19367
had in its employ one or more individuals performing
services for it within this state, except as provided under
subsections (8) and (9) of 39-51-203. All individuals

performing services within this state for any employing unit
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which maintaing twc or mcre separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes ¢f this chapter. Each
individual employed to perform or assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such empioying unit for the purposes of
this chapter, whether such individuai was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing unit has actual or
constructive knowledge cof the work.

(10) "Employment office” means a free public employment
office or branch thereof operated by this state or
maintained as a part of & state-contrclied system of public
employment offices or such other free public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
appreove.

{11) "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are reguired and from
which all benefits provided under this c¢hapter shall be
paid;

(12) "Gross misconduct” means a criminal act, other
than a violation cof a motor vehicle traffic law, for which

an individual has been convicted in a criminal court or has
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admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his the empleyer.

{13) "Hospital" means an inatitution which has been
licensed, certified, or approved by the state as a hospital.

{l4) (a) "Institution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students cnly individuals having
a certificate of graduation from a high school or the
recognized equivalent of such a certificate;

{ii) is 1legally authorized in this state to provide a
program of education beyond high school;

{iii) provides an educational program for which it

awards a bachelor's or higher degree or provides a program

which is acceptable Eor full credit toward such a degree, a
program of postgraduate or postdoctoral studies, cor a
program of training to prepare sctudents for gainful

employment in a recognized occupation; and

(iv) is a public or other nonprofit institutiocn.

{(b) Notwithstanding any of the fcregoing provisions of
this subsection, all colleges and universitles in thls state
are institutions of higher educartion for purposes of this
part.

(15) "State" includes, in addition to the states of the
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United States of BAmerica, the District of Columbia, Puercto
Rico, the Virgin Islands, and the Dominion of Canada.

(16) "Unemployment insurance administration fund" means
the unemployment insurance administration fund established
by this chapter from wnich administrative expenses under
this chapter shall be paid.

(17) (a} "Wages" means all remuneration pavable for
personal services, including commissions and bonuses, the
cash wvalue of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash wvalue =zf
remuneration payable in any medium other than cash shal. oe
estimated and determined in accordance with rules prescribed
by the department.

(b} The term "wages" doces not include:

(1} the amcunt o¢f any paymenty—ineilndrng-the-amenne

paid-by-an-empieyer-—for-inaurance-er-—annutrtres--er-—-into--2

fund-to-provide-feor-auch-payment made afrer—July-17-1983; to

er--on--beralf-of-an-empioyee or-a-dependent-under-a-pian-or

system-eatabizahed by-an-empleyer that-makes—-previstan—-for

the--emplayaa--generatiy--or--for--a--ctans--or—-¢insaes--of

emplcyees-sr-their-dependents on--account--of MADE BY THE

EMPLOYER, IF THE PAYMENT WAS MADE UNDER A PLAN ESTABLISHED

FOR THE EMPLOYEES IN GENERAL OR FOR A SPECIFIC CLASS OR

CLASSES OF EMPLOYEES, TQ OR ON BEHALF OF THE EMPLOYEE FOR:
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(A) retirement;

(B) sickness or accident disability, but in_ the case

of payments made BY AN EMPLOYER DIRECTLY to an employee or

dependent;-this—subsectton-1t1?3¢b)(i}{tBy-tnciudes--Froam——the

cerm--“wages--onliy--paymenta--that-—are--racetved--under—-a

workersi-compensation-taw, ONLY THOSE PAYMENTS MADE UNDER A

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM "WAGES":

{C) medical and hospitalization expenses in connecticn
with sickness or accident disability; or

(D) death;

(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare cffice.

(18) "Week" means a pericd of 7 consecutive calendar
days ending at midnight on Saturday.

(19) An individual's "weekly benefit amount" means the
amount of benefits he the individual would be entitled to
receive for 1 week of total unemployment.”

Section 2., Section 39-51-203, MCA, is amended to read:

*39~51-203. Employment defined. {1} "Employment”,
subject to other provisions of this section, means service
by an individual or by an officer ©f & corporation,
including service in interstate commerce, performed faor
wages or under any contract of hire, written or oral,

express or implied.
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{21 (a) The term "employment” includes an individual's
entire service performed within or both within and without
this state 1<:

(1) the service is locallzed 1n this state; or

(ii) the service is not localized in any state but some
of the service is performed in this state and:

(A) tne base of operations or, if there is no base of
operations, then the pliace from which such service is
directed or controlled, is in this state; or

{B} the base of operations or place from which such
service 1is directed <or controlled is not 1n any state in
which scme part of the service is performed, but the

individual's residence is in this state.

{b) Service 1is considered to be localized within a
state if:
{i) the service 1is performed entirely within such

state; or

(ii) the service 1s performed both within and without
such state, but the service performed without such state |is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of
isolated transactions.

{3) Service not covered under subsection (2) of this
section and performed entirely without this state with

respect to nc part of which contributions are required and
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paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual ©performing such
services is a resident of this state and the department
approves the election of the employing unit for whom such
services are perfeormed that the entire service of such
individual is considered to be employment subject to this
chapter.

(4) Service performed by an individual for wages is
considered to be employment subject to this chapter unless
and wuntil it is shown to the satisfacticn of the department
that:

{a) such individual has been and will continue to be
free from control or direction over the performance of such

services, both under his the individual's contract and in

fact;

{b) such service is either outside the usual course of
the business for which such service is performed or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

{c) such individual 1is customarily engaged in an
independently established trade, occupation, profession, or
business.

{5} The term "employment" includes service performed
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after—-Peermber--337-393%7 by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education located in this state. The term "employment”
includes service performed after--duly--1;--19%5+ Dby all
individuals, including without limitations rhose individuals
who work for the state of Montana, its university
UNIVERSITIES, any of its colleges, public schools,
components or units thereof, or any 1local government unit
and one or more other states or their instrumentalities or
pelitical subdivisions whose services are compensated by
salary or wages.

(6) The term "employment" includes service performed
afeear-pecembar-337-39%17 by an individual in the employ of a
religious, charitable, scientific, literary, cor educational
organization.

(7) (a) The term "employment” includes the service of
an ipdividual who is a citizen of the United States
performed outside the United States, except in Canada, afeer
becember--317--197%7 in the employ of an American employer,
other than service which is considered emplovment under the
provisions of subsection (2} of this section or the parallel
provisions cf another state's law, if:

(i) the employer's principal place of business in the
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United States is located in this state;

{(ii) the employer has ne place of business in the
United States, but:

fA) the employer is an individual who is a resident of
this state;

{B) the employer is a corporation which is organized
under the laws of this state; or

{C) the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

{iii} none of the criteria of sections (7}){a){(i) and
(7}(a)(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

tb) An ‘“American employer", for purposes of this
subsection, means a person who is:

(i) an individual who is a resident of the United
States;

(ii) a partnership if two-thirds or more of the
partners are residents of the United States;

{iii) a trust if all of the trustees are residents of

the United States; or
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(iv) a corporaticon organized under the laws of the
United States or of any state.

(8) &Agricultural labor exempted under 39-51-204 i3
considered employment subjest-~te--this--chapter-effective
dannary-*7-1978; whenever the employing unit pays $20,000 or
more in cash to workers for agricultural labor in any
quarter in the current or preceding calendar year or emplovys
10 .. more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employer is otherwise subject to the chapter
and has agricultural employment, all employees are covered
under the chapter regardless of the amount of money
expended for agricultural purposes.

[9) Domestic service exempted under 39-51-204(1)(b) is
considered employment subject--to--this—-—chapter--effective
January--17-19787 whenever the employing unit pays $1,000 or
more in cash for domestic service in any quarter during the
current or preceding calendar vyear. If an employer is
otherwise subject to the chapter and has domestic
employment, all employees are c¢overed under the chapter
regardless of the amount of money expended for domestic
purposes.”

Section 3. Section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusions from definition of employment.

(1) The term “"employment" does not include:

-12- HB 143



10
11
12
13
14
15
16
17
i3
19
20
21
22
23
24

25

HB 0143/02

{a) agricultural labor, except as provided in
39-51-203(8);

(b) domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,
except as provided in 39-51-203(9);

{c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United

States;

{d) service performed by an individual in the employ

of hts that individual's son, daughter, or spouse and
service performed by a child wunder the age of 21 in the
employ of hts the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act:

{f) service with respect to which unemployment
insurance 15 payable under an unemployment insurance system

established by an act of congress, provided that the
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department must enter into agreements with the proper
agencies under such act of c¢ongress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adopticn of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services pertormed in the delivery and
distribution of newspapers ot shopping news from house to
house and business establishments by an individual under the
age of 18 vyears, but not including the delivery or
distribution to any point ©or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance saieamen salespecple paid solely by commissions
and without guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if such service 1is performed hy a
student who 1s enrolled and is regqularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such

spouse commences to perform such service, that the
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employment o©f such spouse to perform such service is
provided under a program to provide financial assistance to
such student by such schocl, cellege, or university and such
employment will not be covered by any program of
unemployment insurance; ‘

{i} service performed by an individual who is enrolled
at a nonprefit or public educaticnal institution, which
normally maintains a regular faculty and curriculum and
normally has a requiarly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the emplcoy of a hospital |if
such service is performed by a patient of the hospital:

[1} casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the c¢ash remuneration paid for such service is $50 or more
and such service 1s performed by an individual who is
regularly employed by such employer to perform such service.

“Regularly employed" means the services are performed during
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at least 24 days in the same quarter.
{2) "Employment"” does not  include elected public
officials.
{3) For the purposes of 33-51-203(a8), the term

“employment® does not apply to service performed:

{a) in the employ o©of a church or convention or
association of churches or an organization which is cperated
primarily for religious purposes and which 1is operated,
supervised, controlled, or principally supported by a church
or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of & church in the exercise of h+s the church's
ministry ot by a member of a religious order in the exercise
of duties required by such order;

tey--tna—-ehe--employ-—-of-~~a--schoot--which~-its——not--an
institotion-of-higher-aducation;-prior-to-Becember~337-1977+

td¥(c) in a facility conducted for the purpose of
carrying out a program of rehabilitation fbr individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity., cannot be readily abscrbed in the
competitive labor market by an individuval receiving such
rehabilitation or remunerative work;

te}(d) as part of an unemployment work-relief or
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work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

tf¥{e) for a state prison or other state correcticnal
or custodial institution by an inmate of that institution."

Section 4. Section 39~51-407, MCA, is amended to read:

"39-51-407. Reimbursement of fund by state. ¢t} This
state recognizes 1its obligation to replace, and hereby
pledges the faith of this state that funds will be provided
in the future and applied to the replacement of any of the
money received after-Juiy-1+-194%1; from the United States or
any agency thereof wunder Title III of the Social Security
ARct, any unencumbered balances in the unemployment insurance
administration account as-of-that-date, any money thereafter
granted to this state pursuant to the provisions of the
Wagner-Peyser Act, and any money mada available by the state
or its political subdivisions and matched by such money
granted to this state pursuant to the provisions of the
Wagner-Peyser Act which the secretary of labor finds have,
because of any action or contingency. been lost or have been
expended for purposes other than or in amounts in excess of
those found necessary by the secretary of labor for the
proper administration of this chapter. Such money shall be

promptly supplied by money furnished by the state of Montana
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or any of its subdivisions for the use of the department and
used only £for purposes approved by the secretary of labor.
The department shall, if necessary, promptly report to the
governor and the governor to the legislature the amount
required for such replacement.
t2y-——Phis-section-shati-not--be~--consktrrned--to--retieve
this—-state-of-itue-obligation-with-raspect-to-funds-raceived
prior-to-Jduiy-17-19437-pursnant-to-the-provisions-—of--Titie
i¥i-of-the-Seectal~Scoarity-Aces"

Section 5. Section 39-51-1101, MCA, is amended to
read:

"39-51~1101. Commencement and termination of coverage
under chapter. (1} Any employing unit which is or becomes an
employer subject to this chapter within any calendar year
shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

(2) Except as otherwise provided in 39-51-1102, an
employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior ko the last day of February
of =such year & written application for termination of
coverage and the department finds that the total wages

payable for employment by said employer in the preceding
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calendar year did not exceed $560 $1,000. For the purpose of
this subsection, the two or more employing units mentioned
in subsection (2) or (3) of 39-51-202 shall be treated as a
single employing unit."

Section 6. Section 1319-51-1109, MCA, is amended to
read:

"39-51-1109., Tax appeals. Any person aggrieved by any
decision, determination, or redetermination of the
department involving contribution liability, contribution
rate, application for refund, or the charging of benefit
payments to employers making payment in lieu of
contributions is entitled to a review in accordance with
Title 2, chapter 4, parts 6 and 7.

Such decision,

determination, or redetermination is final unless an

interested party entitled to notice thereof applies for a

review within 10 days after notification was mailed to the

last known address, provided that the period may be extended

for good cause."
Section 7. Section 39-~51-1121, MCA, is amended to

read:

"39-51-1121. Definitions. As used in this part and
part 12, the following definitions apply:

(1} "Computation date" means the reporting period
ending September 30 preceding the calendar year for which a

covered employer's contribution rate is effective.
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{2) "Cutoff date" means December 31 immediately
following the computation date. The department may extend
the cutoff date in meritorious cases.

(3) "Deficit employer" means a--covered-empioyer an

employer who is subject wunder this chapter and who has

established a record of accumulated benefits charged to his
the employer's account in excess of hts the employer's
accumulated contributions paid as of the cutoff date and-has
a-minus-experience-factor.

(4} "Department” means the department of labor and
industry.

{5) "Eligible employer" means a--covered--empieyer an

employer who i#s HAS BEEN subject under this chapter for the

3 years immediately preceding the computation date and who

has:
(a) patd--contributiens--daring--each--of-tha-3-£iscat
years-immediately-—preceding-the-computation-date filed all

contribution reports prescribed by the department;

(b) with--respect—-to--such--3-fiscai-years;-fited-aii
contribution-reports-preseribed-by-the-deparement paid all

contributionsg and asgessments under 39-51-404(4), and

penalties and interest thereon;

{c) paid-atri-contributions—-due-with-respect—to~—the--3
fiscat--years—-before--the-—eutoff--date--of--the--rate-year

pgtablished a record of accumulated contributions in  excess
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of benefits charged to the emplover's account; and
(d) established--a-rvecord-of-accumulated-coantribetions
tn-excess—of-benefits-charged-to-his-acesonts-and paid wages

in at least 1 of the 8 calendar gquarters preceding the

computation date.

tey-—achieved-a-pius-experienea-facktors

(6} "Fiscal vyear" means the four consecutive calendar
quarters ending an September 30.

{(7) "Governmental entities” means the state or any
pelitical subdivision of the state or an instrumentality of
the state or & political subdivision, inciuding any
employing unit funded directly by tax levies.

(8) "Unrated employer" means &-cevered-cempioyer-whe
has-not-patd-centributions-—in-each-of--rhe--3--fiscal--years
tmmediatery-~preceding--the--computation-date-er-an—empioyer
whe-has-estabiished-a-record-of-sccumniated-coneriboctona-—in
exceas-of-hensfits-charged-te-—his-account-but-has-noe—-f+ted
ati--reguired--peyroli--reports-or-patd-econtribnticna-by-the
cuteff-date-for-any-of-the-gquarters-in-the--3--Eiscat--years

immediatety-~preceding--the-computatisn-date an employer who

is subject under this chapter and who does not meetr all the

criteria of an eligible or a deficit employer."

Section 8, Section 39-51-1125, MCA, is amended to
read:

"39-51-1125, Computation of payments in lieu of
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contributions. (1) @uat+fred After June 30, 1987, qualified

employers electing to make payments in lieu of contributions
shall pay into the fund an amount equivalent to <the full
amount of regular benefits plus one-hatf-of-the-ameunt the
state's share of extended benefits paid to individuals based
on wages paid by the employing unit. After December 31,
1978, governmental entities shall pay the full amount of
extended benefits.

{2) 1If benefits paid an individual are based on wages
paid by both the employer and one or more other emplcyers,
the amount payable by any one employer to the fund bears the
same ratio to total benefits paid to the individual ez the
base period wages pzid to the individual by such emplover
bear to the total amount of base period wages paid to the

individual by ali his the individual's base period

employers.

{3) If the base period wages of an individual include
wages from more than one such employer, the amount to be
paid into kthe fund with respect to the benefits paid to the
individual shall be prorated among tnhe liable employecrs in
preportion to the wages paid to the individual by each such
emplover during the base period.

{4) The amount aof payment rtequired from emplovers
shall be ascertained by the department monthly and becomes

due and payable by the employer guarterly as directed in
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this chapter. Penalty and interest for delinquency shall be
assessed such employers as specified in 39-51-1301,
t53-—-A-—nonprofit--organization-—-which--aiects-—tc—make
payments—-in-tien--af--econtributions--into--the-—unempioyment
insurance-—fund--ts--not-—-titable--to-make-such-payments-with
respect-to-the-benefits-paid-to-any--individuai--wvhose--base
peried---wages---inetude-—-wagea--far--previsnsiy--nncovered
services;-as-defined-in-39-5:-204{3}teyr-ro-the-axtent-—-that
the-—agnempioyment—-insurance——fund--is—-reimbursed--for-such
benefibs-pursuant-te-section-i2:-of-Public-Law-94-566:"

Section 9. Section 39-51-1213, MCA, is amended to
read:

"39-51-1213. Classification of émployers for
experience rating purposes. (1) The department shall for
each calendar year classify employers in accordance with
their actual experience in the payment of contributions and
with respect to benefits charged against their accounts,
with contribution rates reflecting benefit experience. Each
employer's rate for a calendar year shall be determined on
the basis of mhis the employer's record as of October 1 of
the preceding calendar year.

{2) In making the classification, each eligible and
deficit employer's contribution rate is determined in the
manner set forth helow:

(a) Each employer is given an "experience factor*
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which is contributions paid since October L, 1981, minus
benefits charged on each empleoyer's account since October 1,
1981, divided by hts the employer's average annual taxable
payroll rounded to the next lower dollar amount for the 3
fiscal years immediately preceding the computation date. The
computation of the ‘"experience factor™ shall be tc six
decimal places.

(b} Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experjence factors, There shall be listed on such schedules
for each employer in addition to the experience Factor:

(1) the amount of his the employer’'s taxable payroll
for the fiscal year ending on the computation date; and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding him that employer on the
schedules.

{3} The cumulative taxable payrcll amounts listed on
the schedules provided for in 39-~51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents

the percentage limits of each group. Each employer on the
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schedules is assigned that contribution rate opposite mis

that employer's rate class for the tax schedule in effect

for the taxable year.

(4) (a) If the grouping of rate classes requires the
inclusion of exactly one-half of an emplouyer's taxable
payroll, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of hias

that employer's taxable payroll are so required,

{by If the group of rate classes requires the
inciusion of a portion other than exactly one-half of an
employer's taxable payroll, the employer is assigned the
rate designated for the class in which the greater part of

kis that employer's taxable payroll is so reguired.

{c) If onhe or more employers on the schedules have
experience factors jdentical to that of the last empioyer
included in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

(5) If the taxable payroll amount or the experience
factor or both such taxable payroll amount and experience
factor of any eligible or deficit employer listed on the
schedules is changed, the employer is placed in that
position on the schedules which he the employer would have
cccupied had mis that employer's taxable payroll amount or

experience factor as changed been used in determining his
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that employer's position in the first instance, but such
change does not affect the position or rate classification
of any other employer listed on the schedules and does not
affect the rate determination for previous years.

(6) peficit employers who have not filed all required

payroll reports or paid all contributions due by the cutoff

date must be assigned the maximum contribution rate in

effect for the taxable year.”

Section 10. Section 39-51-1219, MCA, is amended to
read:

“39-51~-1219, Procedures for the substitution, merger,
or acquisition of an employer account by a successor
employing unit. (1) Subject to the provisions of subsection
{3}, whenever any individual or organization {whether or not
a covered employer) in any manner sugceeds to or acguires
all or substantially all of the business of an employer who
at the time of acguisition was a covered employer and
whenever in respect to whom the department finds that the
business of the predecessor is continued solely by the
SUCCEeSSOr:

{a) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
shall, upon the joint application of the predecessor and the
successor within 90 days after such acquisition and approval

by the department, be transferred to the successor employer
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for the purpose of determining the successor's liability and
rate of contribution; and

(b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

(2} Whenever any individual or organization (whether
or not a covered employer) in any manner succeeds to or
acquires part of the business of an employer who at the time
of acquisition was a covered empleyer and whenever such
portion of the business is continued by the successor:

(a) so much of the separate account and the actual
contribution, benefit, and taxable payroll experience of the
predecessor as is attributable to the portion of the
business transferred, as determined on a pro rata basis in
the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bears
to the payroll of the predecessor in the last four completed
calendar quarters immediately preceding the date of
transfer, shall, upon the Jjoint application of the
predecessor and the successor within 90 days after such
acquisition and approval by the department, be transferred
to the succeasor employer for the purpose cof determining the
successor's liability and rate of contribution; and

(b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

{3) (a) The 90-day period may be extended at the
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discretian of the department.

(b) Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and ({2)
is mandatory except when it is shown by substantial evidence
that neither the management, er ownership, er nor bota the
management and ownership are net substantially the same for
the successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer.
wWhenever such mandatory transfer involves only a porticon of
the experience rating record and the predecessor or
successor employers fail to supply the required payroll
information within 10 days after notice, the transfer shall
be based on estimates of the applicable payrolls.

{(4) ({(a) If the successor was a covered employer prior
to the date of the acquisition of all or a part of the

predecessor's business, his the successor's rate of

contribution, effective the first day of the calendar year
immediately following the date of acquisition, is based on
the combined experience of the predecessor and successor.
{b) TIf the successcor was not a covered employer prior
to the date of the acquisition of all or a part of the

predecessor's business, his the successor's rate is the rate

applicable to the predecessor with respect to the period

immediately preceding the date of acgquisition, but if there
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was more than one predecessor, the successor's rate shall be
a newly computed rate based on the combined experience of
the predecessors, becoming effective immediately after the
date of acquisition and remaining in effect for the balance
of the rate year.”

Section 11. Section 39-51-1301, MCA, is amended to
read:

"39-51-1301. (Temporary) Penalty and interest on
past-due contributions. (1) Contributions unpaid aon the date
on which they are due and payable, as provided by
subsections (1) and (2) of 39-51-1103 and 39-51-1125, that

are paid within--20--days--after by the end of the month

following the due date shall be subject to a penalty
assessment of $10 or 10% of the contribution due, whichever
is greater. If the contributions are not paid within--20

days--after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of $15
or 15% of the contributions due, whichever is greater. All
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage information or pay contributions on time, the
department issues a subpoena to cbtain wage information or

makes a summary or jeopardy assessment pursuant to
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39-51-1302.

(3) There is an account in the federal special revenue
fund. Penalties and interest collected under this saction
must be deposited in that account. Money deposited in that
account and appropriated to the department must be used by
the department to administer this chapter and for programs
to train and retrain unemployed and underemployed persons.
Money in the account not appropriated for these purposes
must be transferred by the department to the unemployment
insurance trust fund at the end of each fiscal year.

(4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

(5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.

39-51-1301, (BEffective July 1, 1989) Penalty and
interest on past-—due contributions. {1) Contributions unpaid
on the date on which they are due and payable, as pravided
by subsections {1} and (2) of 39-51-1103 and 39~51-1125,

that are paid within-28-days-4fter by the end of the month

following the due date shall be subject to a penalty

assessment of $10 or 10% of the contribution due, whichever
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is greater. If the contributions are not paid within--28

daya--after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of $15
or 15% of the contributions due, whichever is greater, All
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage informaticn or pay contributions on time, the
department issues a subpoena to cobtain wage information or
makes a summary or Jjeopardy assessment pursuant to
39-51-1302.

{3) Interest and penalties ccllected pursuant to this
section shall be paid into the unemployment insurance trust
fund,

{(4) When Ffailure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

{5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used Eor any
other purpose.”

Section 12. Section 39-51-1303, MCA, is amended to

read:
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“3%$-51-1303. Collection of unpaid c¢ontributions by
civil actien. (1} If, after due notice, any employer
defaults in any payment of contributions or interest
therean, the department may +m at its discretion initiate a
civil action in the name of the Montana department of labor
and industry to collect the amount due, and the employer

adjudged in default shall pay the costs of such action. ®he

venue—-—for--such--action-—-mayy;-—-in—-the--discretion--of--the

departmentys-be-in-bewis-and-Ciark-Eountyr

(2} An action for the collection of contributions due
must be brought within 5 years after the due date of such
contributions or it is barred.

{3} The department may pursue its remedy under either
this section or 39-51-1304, or both."

Section 13. Section 39-51-1304, MCA, is amended toc
read:

"39-51-1304. Lien for payment of unpaid contributions

and assessments -~ levy and execution. Unpaid contributions

and assegssments under 39-51-404(4), including penalties and

interest assessed thereon, have the effect of a judgment

against the employer, arising at the time the--contributicns

such  payments are due. The department may issue a

certificate of lien setting forth the amount of

contributions--due——and--accrued--interest payments due and

directing the clerk of the district court of any county of
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the state to enter the certificate as a judgment in the

docket pursuant to 25-9-301. From the time the judgment is

docketed, it becomes a lien upon all real and-personal

property of the employer. FROM THE TIME THE JUDGMENT IS

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSOHNAL

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After

the due process reguirements of 39-51-1109 and 35-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien."

Section 14. Section 39-51-2101, MCA, is amended to
read:

"39-51-2101. Total unemployment —- when. An individual
shall be deemed totally unemployed in any week during which
he the individual performed no work and earned no wages or a
week of less than full-time work with wages of less than 2

times hts the individual's weekly benefit amount. Ne

individuai--is--unemployed--in---any---week———that———he---ia
setf-empioyeds”

Section 15. Sectien 39-51-2105, MCA, is amended to
read:

"39-51-2105. Qualifying wages. {i}-Fo-—gquatify--mas--an

insured--workar-—an-individual-must-have-been-paid-wages—fer
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insured-vwork-in-the-quarters-of-his-base-—-pericd--an--amount
totating--not——tess-—than—-1-1/2--times-his-base-period-high
quarter-wagess

t2}--on-and-afeer-duty--1;--19805--te To qualify for
benefits, an individual must have had at least 20 weeks of
work with an average of $50 per week in subject employment
in the base periocd. To qualify for benefits, the total base
period wages must be $:,000 or more.

t3y--With-respect-to-weeks—-of —unemployment-beginning-on
er-after-Fanuary-1;-~-19787--wages--for--insured--werk--shaii
incinde--wages--patd--for-previonsty-uncovered-servicess—For
the—-purposes—-of--this--subsection;--the--term--"previsusly
uncovered-servicesi-means-sarvicess

tay--which-—-were---pet---emptoyment---as---defined--in
39-53-204¢ y{ar-and-+1ytbi-at-any--time--doring-—-the--i-yvear
pericd-ending-Becember-317-39757~-and

tby--which=

tiy--are-——-agriecvitural-———-iabsr;-—--aa---defined---in
39-53-28348);---or---domestic--~aservice;—-as-——dafined---in
39-531-283¢%35-0r

+iiy-are--services--performed--by--an--empitoyee-cf-this
state-or-pa-patitieat-subdivision -thareofr--as--provided—-+n
39-53%-28345y7-—or—-by-an-empisyee-of-g-nonprofit-educationai
insticutton-which-is-—not-an-institution-of-highar-educations;

as-provided-in--39-5:-283t6)7--2axcept-—to--the--extent——that
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assistance---under--Pitle--¥i--of-the-—Emergency--dobs--and
Hnempioyment-Aasistance-Act-0f-1974-was-paid-on—-the—basin-af
sueh-sarvieess™

Section 16. Section 39-51-2303, MCA, is amended to
read:

“39-51-2303. Disqualification for discharge due to
misconduct. An individual shall be disqualified for benefits
tf-he-has-been after being discharged:

(1) for misconduct connected with his the individual's

work or affecting his the individual's employment until an

the individual has performed services, other than
self-employment, for which remuneration is received equal to

or in excess of eight times his the individual's weekly

benefit amount subsequent to the week in which the act
causing the disqualification occurred.

(2) for gqross misconduct connected with his khe
individual's work or committed on the employer's premises,
as determined by the department, for a period of 13--menths
52 weeks."

Section 17. Section 39-51-2304, MCA, is amended to
read:

"39-51-2304. Disqualification for failure to apply for
or to accept suitable work. (1) Bffective-Aprit-1;-1933;--an
An individual is disqualified for benefits if he the

individual fails without good cause either to apply for
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available and suitable work when so directed by the
employment office or the department or to accept an offer of

suitable work offered-to-him which he the individual 1is

physically able and mentally qualified to perform or to
return to hts customary self-employment, if any, when so
directed by the department. Such disqualification continues
for the week in which such Ffailure occurs and until the
individual has performed services, other than
self-employment, for which remuneration is received equal to

or in excess of his six times that individual's weekly

benefit amount in—-6-separmte-weeks subsequent to the date
the act causing the disqualification occurred, with 6 weeks'
reduction in benefit duration, as determined by the

department, provided he the individual has not left this

work under disqualifying circumstances.

(2) 1In determining whether or not any work is suitable
for an individual, the department shall consider:

(A} the degree of risk involved to  his the
individual's health, safety, and moralsy; his

{B) the individual's physical fitness and prior

+ siningy; his

{C) THE INDIVIDUAL'S experience and previous

earningsy; hés

{D) THE INDIVIDUAL'S length o©of unemployment and

prospects for securing 1local work in his the customary
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occupationy; and

{E) the distance of the available work from his the
individual's residence.

(3) MNotwithstanding any other provisions of this
chapter, including subsection (4}, no work may be considered
suitable and benefits may not be denied under this chapter
to any otherwise eligible individual for refusing to accept
new work under any of the following conditions:

fa) if the position offered is vacant due directly to
a strike, lockout, or other labor dispute;

(b) if the wages, hours, or other conditions of the
work offered are substantially 1less favorable to the
individual than those prevailing for similar work in the
locality;

(c) if, as a condition of being employed, the
individual would be required to join a company union or to
resign from or refrain from joining any bona fide labor
organization.

{4) Subject to subsection (3), after 13 weeks of
unemployment, suitable work is work that meets the criteria
in this section and that offers 75% of the indiwvidual's
earnings in his previous insured work in his the
individual's customary occupation. No individual, however,
is reguired to accept a job paying less than the federal

minimum wage.™
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Section 18. Section 39-51-2402, MCA, 1is amended to
read:

"39-51-2402. 1Initial determination -- redetermination.
(1) A representative designated by the department and
hereinafter referred to as a deputy shall promptly examine
the claim and, on the basis of the facts found by him the
deputy, shall either determine whether or not such claim is
valid and, if wvalid, the week with respect to which benefits
shall commence, the weekly benefit amount payable, and the
maximum duration thereof or shall refer such c¢laim or any
guestion inveolved therein to an appeals referee who shall
make his the decision with respect thereto in accordance
with the procedure prescribed in 39-51-2403. The deputy
shall promptly notify the claimant and any other interested
party of the decision and the reasons therefor.

{2) The deputy may for good cause reconsider his the
decision and shall promptly notify the claimant and such
other interested parties of his the amended decision and the
reasons therefor.

{3) No determination or redetermination of an initial
or additional claim shall be made under this section unless
5 days' notice of the time and place of the claimant's
interview for examination of the claim is mailed to each
interested party.

{4) A determination or redeterminaticon shall be deemed
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final unless an interested party entitled to notice thereof
applies for reconsideration of the determination or appeals
therefrom within 5-days-afeer-detivery-of-such-natifieation
or-within-? 10 days after such notification was mailed to

his the interested party's last known address, provided that

such period may be extended for good cause.”

Section 19. Section 39-51-2403, MCA, is amended to
read:

"39-51-2403. Decision of appeals referee. After a
hearing, an appeals referee shall make findings and
conclusions promptly and on the basis thereof affirm,
modify, or reverse the deputy's determination or
redetermination. Each interested party shall be furnished
promptly a copy ¢f the decision and the supporting findings
and conclusions. This decision shall be final unless
further review is initiated pursuant to 39-51-2404 within 5
days-efter—deiivery-of-such-notificatien-er—within-7 10 days
after such notification was mailed to his the interested
party's last known address, provided that such period may be
extended for good cause.”

Section 20. Sectlion 39-51-2410, MCA, is amended to
read:

“39-51-2410. Finality of board's decision -- judicial
review. (1) Any decision of the board in the absence of an

appeal therefrom as herein provided shall become final 30
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days after the date of notification or mailing thereofsr
except-in-the-case-of--cha--department--when--such--decisaion
becomes-—£finat--28--days—foltowing-the-boardts-decistony and
judiecial review theresf shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his all
remedies before the board. Fhe-department-shatri-be-deemed
to-ha-a-party-to-any-—-qjudietat--action--itnvolving--any--sueh
decision--and--may--be--represented-in-any-such-action-by-an
attarney-employed-by-the-department-or-at--the--deparcrentis

tegquesty-—-hy--the-ateorney-generat+ THE DEPARTMENT IS DEEMED

TO BE A PARTY TO ANY JUDICIAL ACTION INVOLVING ANY SUCH

DECISION AND MAY BE REPRESENTED IN ANY SUCH ACTIQON BY AN

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE DEPARTMENT'S

REQUEST, BY THE ATTORNEY GENERAL.

{2) Within 30 days after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the county in which said
party resides and in which action any other party to the
proceeding before the board shall be made a defendant. In
such action a petition, which need not be verified but which
snail state the grounds upon which a review is scught, shall
be served upon the commissioner of labor and industry and
all other interested parties in the manner provided in the

Montana Rules of Civil Procedure.
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(3) With--its-answerr-the The department shall certify
and file with said court all documents and papers and a
transeript record of all testimony taken in the matter,
together with the board's findings of fact and decision.
The board may also in its discretion certify to such court
questions of law involved in any decision by it.

(4) Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

(5) In any judicial proceeding under 39-51-2406
through 39-51-2410, the findings of the board as to the
facts, if supported by evidence and in the absence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to questions of law. Such action and the
questions so certified shall be heard in a summary manner
and shall be given precedence over all other civil cases
except-—cases-arianing-under-che-workersl-compensatien-taw-of

this-—-skakte EXCEPT CASES ARISING UNDER THE WORKERS'

COMPENSATION LAW OF THIS STATE.

(6) An appeal may be taken from the decision of the
district court tc the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as is provided in civil cases. It shall not be

necessary in any judicial proceeding under this section to
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enter exceptions to the rulings of the board and ne bond
shall be required for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination.”

Section 21. Section 39-51-2501, MCA, 1is amended to
read:

"39-51-2501. Definitions. As used in this part, unless
the context clearly requires otherwise, the following
definitions apply:

(1) "Extended benefit period" means a period which:

(a) begins with the third week after a week for which
there is a state "on" indicator, provided that no extended
benefit period may begin by reason of a state "on" indicator
before the 14th week following the end of a prior extended
benefit period which was in effect with respect to this
state; and

{b) ends with the third week after the first week for
which there is a state "off" indicator or the 13th
consecutive week of such period.

{2} {a) "Rate of insured unemployment™, for purposes
of 39-51-26504 and 39-51-250%, means the percentage derived
by dividing the average weekly number of individuals filing
claims for regular benefits in this state for weeks of
unemployment with respect to the most recent

13-consecutive-week period, as determined by the department
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on the basis of its reports to the U.S. secretary of labor,
by the average monthly employment covered under this chapter
for the first 4 of the most recent 6 completed calendar
quarters ending before the end of such 13-week periad.

(b) Computations required by the provisions of
subsection (2}({a) shall be made by the department in
accordance with regulations prescribed by the U.S. secretary
of labor.

(3) “Regular benefits” means benefits payable to an
individual under this chapter or under any other state law,
including benefits payable to federal civilian employees and

to ex-servicemen ex-service personnel pursuant to 5 U.5.C.

chapter 85, other than extended benefits.
(4) "Extended benefits" means benefits, including
benefits payable to federal civilian employees and to

ex—servieemen ex-service personnel pursuant to S5 U.S.C.

chapter 85, payable to an individual under the provisions of

this part for weeks of unemployment in his the individual's

eligibility period.
(5) "Eligibility period"”, eof-an-individuai relating to

extended benefits, means the period consisting of the weeks

in his the individual's benefit year which begin in an

extended benefit period and, if his the individual's benefit

year ends within such extended benefit period, any weeks

thereafter which begin in such period.
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{6) “Exhaustee" means an individual who, with respect
to any week of unemployment in his the eligibility period:
(a) has received, prior to such week, all of the
reqular benefits that were available te--hAim wunder this
chapter or any other state 1law, including dependents’
allowances and benefits payable to federal civilian

employees and ex-servicemenm ex-service personnel under 5

U.s.C. chapter 85, in his the current benefit year that
includes such week; provided that, for the purposes of this
subsection, an individual shall be deemed to have received
all of the regqular benefits that were available te-him
although, as a result of a pending appeal with respect to
wages that were not considered in the original monetary

determination 4¢m-his of the benefit year, he the individual

may subseguently be determined to be entitled to added
regular benefits;

(b) hi» the benefit year having expired prior to such
week, has no or insufficient wages on the basis of which he
the individual could establish a new benefit year that would
include such week;

(c) has no right to unempioyment benefits or
allowances, as the case may be, under the Railroad
Unemployment Insurance Acty-the-Prade-Bxpansion-Aet-of-1962;
the-Antomotive-Preducts~Frade-Act-of-19657 and such other

federal laws as are specified in regulations issued by the
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U.8. secretary of labor; and

(d) has not received and is not seeking unemployment
benefits under the unemployment compensation law of Canada,
but if he the individual is seeking such benefits and the
appropriate agency finally determines that he the individual
is not entitled to benefits under such law, he the
individual is considered an exhaustee.

(7) "State law" means the unemployment insurance law
of any state approved by the U.S, secretary of labor under
section 33104 of the Internal Revenue Code of 1954."

Section 22. Section 39-51-310S, MCA, 1is amended to
read:

"39-51-3105. Assignment, pledge, or encumbrance of
right to Dbenefits void -- benefits exempt from levy,
execution, attachment, or other remedy for collection of
debt -- exception. Any assignment, pledge, or encumbrance of
any right to benefits which are or may become due or payable
under this chapter shall be wvoid, and such rights to
benefits shall be exempt from levy, execution, attachment,
or any other remedy whatsoever provided for the collection
of debt, and benefits received by any individual, so long as
they are not mingled with other funds of the recipient,
shall bhe exempt from any remedy whatsocever for the
collection of all debts except debts——incurred--£far

necessaries—furnished-to-such-tadividual-osr--his—-spouse—or
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dependents-—-during---the-—time--when——such--individuai--was

unemptoyed as provided in 39-51-3106. A&ny waiver of any

exemption provided for in this section shall be void.”

Section 23. Section 39-51-3202, MCA, is amended to
read:

“39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for himseif personal gain or for
any other person benefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to disclose a material
fact is guilty of a crime under 45-7-203, and the department
may caugse criminal proceedings to be initiated against him
the person.

{2) A perscn will be required to repay to the

department an amount as determined by 39-51-3201(2).

{1) For purposes of this section, restitution awarded

under this section must include a sum equal to the amount

wrongfully received plus 18% interest a year notwithstanding

the provisions of 25-9-205,"

Section 24. Section 3%-51-3206, MCA, 1is amended to

read:

"39-51-3206. biabitity---fer---wrongful---sr--impreper
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recetpt-of-benefies Collection of benefit overpayments. Any

persen-—-—-whos---by-——reasan---af-—-the---nondiscitosura-——-or
misrepresentation-by-him-or-by-another-of-a--matertat--facts
irrespective——--of —--whether-—--such---—-nondisciosure——-——as
misvepresentation-was-known-or-frandutent;-has-received--any
sum--as-benefits-under—this-chapter-while-any-coanditions—for
the-receipt-of-benefita-imposed-by-thia-—chapter—were——naoe
fuifitied-~in--his--—case--or--white-he-was-disquatified-from
receiving--benefits—-shati;--in--the-—-disecretion---af---the
department;-—-either-be-ttable-to-have-such-sum-deducted-from
any-future-bencfzts-payabie-to-him--pnder--this--chapter—-or
shati--—be-—}iable-—to-—-repay--to--the--department-—for-—the
uneaployment-insuranee-fund-a-sum-equat--to--the--ameunt--so
reeetved--by-—him;--and-such-sum-shati-be-coliectiblte-in-the
manner-provided-in-this-chapter-for-the-cotlecktion--of-——pant
dum--contributionsr~-An--action--for--cotiection-of-overpaid
benefits-must-be-brounght-within-5-years-after--the--date—-of

such--overpayment——or-—tk--is--barreds A person who receives

benefits not authorized by this chapter shall repay to the

department either directly or, as authorized by the

department, by offset o©f future benefits to which the

claimant may be entitled, or by a combination of both

methods, a sum equal to the amount of the overpayment. The

sum is collectible in the manner provided in this chapter

for the collection of past due contributions unless the
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department finds that the benefits were received through no

fault of the perscn and the recovery of the benefits would

be against equity and good conscience. An _action for

collection of overpaid benefits must be brought within 5

years after the date of the overpayment. Notwithstanding any

other provision of this chapter, the department may re~over

an overpayment of benefits paid to _any individual under this

state or another state law or under an unemployment benefit

program of the United States.”

NEW SECTION. Section 25. Authority to determine
uncollectibility of debts -—- transfer of debts for
collection -- 1liability for payment of fees and costs of

collection. (1) After making all reasonable efforts to
collect unpaid contribution CONTRIBUTIONS, assesaments under
39-51-404(4), and penalties and interest thereon, or
overpaid benefits under 39-51-3206 and interest thereon, the
department may determine a debt to be uncollectible. Upon
determining that a debt is uncollectible, the department may
tranafer the debt to the department of revenue Ffor
collection as provided in 17-4-104.

{2) Subject to approval by the department, reasonable
fees or costs of collection incurred by the department of
revenue may be added to the amount of the debt, including
added fees or costs. The debtor is liable for repayment of

the amount of the debt, plus fees or cosrts added pursuant to
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this subsection. All money collected must be returned to the
department to be applied to the debt, except that all fees
or costs collected must be retained by the department of
revenue. If less than the full amount of the debt is
collected, the department of revenue shall retain only a
proportionate share of the collection fees or costs.

Section 26. Section 1B-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend from
vendors' list. (1) The department may remove a person for
cause from consideration for award of contracts. The removal
may not be for a period of more than 3 years,

(2) ‘The department may suspend a person from
consideration for award of contracts if there 1is probable
cause to believe that the person has engaged in activities
that may lead to removal. The suspension may not be Ffor a
period exceeding 3 months wunless an indictment has been
issued for an offense that would be a cause for removal
under subsection (3), in which case the suspension must, at
the request of the attorney general, remain in effect until
after the trial of the suspended person. The authority to
remove or suspend must be exercised in accordance with rules
adopted by the department.

{3) The causes for removal or suspension include the
following:

{a) wviolation of contract provisions, as set forth in
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{i) and (ii) of this subsecticn, of a character which is
regarded by the department to be so serious as to justify
removal action:

(i) deliberate failure without good cause to perform
in accordance with the specifications or within the time
limit provided in the contract; or

(ii) a recent record of failure to perform or of
unsatisfactory performance in accordance with the terms of
one or more contracts, provided that fajlure to perform or
unsatisfactory performance caused by acts beyond the control
of the contractor may not be considered to be a basis for
removal;

(b) failure to respond to a number of solicitations
over a pericd of time as determined by the department in
accordance with rules, and after adeguate written notice to
the affected person of the intent to remove or suspend; and

(c) any other cause the department determines to be so
serious and compelling as to affect responsibility as a
state contractor, including removal by another governmental
entity for any cause listed in the department's rules-; and

(d) failure to comply with the provisions of Title 39,

chapter 51, or Title 39, chapter 71.

(4) The department shall issue a written decision to
remove or suspend, stating the reasons for the action taken.

A copy of the decision must be mailed or otherwise furnished
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immediately to the person involved."

NEW SECTION. Section 27. Extension of autherity. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 28. Repealer. Section
39-51-2206, MCA, is repealed,

NEW SECTION. Section 29. Codification instruction.
Section 25 is intended to be codified as an integral part of
Title 39, chapter 51, part 32, and the provisions of Title
39, chapter 51, apply to section 25.

NEW SECTION. Section 30. Effective date. This act is
effective on-passage-and-approvai JULY 1, 19B7.

~-End-
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APPROVED BY COMMITTEE
ON STATE ADMINISTRATION

House BILL RO. _F7F

INTRODUCED BY (Radla.
L

BY REQUEST OF THE DEPARTMENT OF MILITARY AFFAIRS

b BILL FOR aN ACT ENTITLED: "“AN ACT TC GENERALLY REVISE AND
CLARIFY THE LAW RELATING TO DISASTER AND EMERGENCY SERVICES;
AND AMENDING SECTIONS 10-3-101, 10-3-103, 10-3-311, AKD

10-3-401, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 10-3-101, MCA, is amended to read:
"10-3-101. Declaration of policy. Because of the

existing and increasing possibility of the occurrence of

disasters or emergencies of unprecedented size and
destructiveness resulting from enemy attack, sabotage, or
other hostile action and natural disasters and in order to
provide for prompt and timely reaction to an emergency or
disaster, to insure that preparation of this state will be
adequate to deal with such disasters or emergencies, and
generally to provide for the common defense and to protect
the public peace, health, and safety and to preserve the
lives and property of the people of this state, it is hereby
found and declared to be necessary to:

{l) auathorize the creation of local or

interjurisdictional organizations for disaster and emergency
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services in the political subdivisions of this state;

(2) reduce vulnerability of people and communities of
this state to damage, injury, and leoss of life and property
resulting from natural or man-made disasters;

t3y--prepare—-for--prempt-and-efficient-searchs-reascues
recoveryyj-care;-and-treatment-of--persens--tosts-—entrappedr
viceimireds-or-chreacened-by-emergencies—oar-disasteras

t4¥(3) provide a setting conducive to the rapid and
orderly start of restoration and rehabilitation of persons
and property atfected by disasters;

t5¥{4}) clarify and strengthen the roles of the
governor, state agencies, and local governments in
prevention of, preparation for, response tc, and recovery
from emergencies and disasters;

t6+(5) authorize and provide for cooperation in
disaster prevention, preparedness, response, and recovery:

t#¥(6) authorize and provide for coordination of
activities relating to disaster prevention, preparedness,
response, and recovery by agencies and officers of this
state and similar state-local, interstate, federal-state,
and foreign activities in which the state and its political
subdivisions may participate;

€8y (7) provide an emergency and disaster management
system emhadying all aspects o©of emergency or disaster

prevention, preparedness, response, and recovery;

-2-
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t9¥(B) assist in prevention of disasters caused or
aggravated by inadequate planning for public and privarte
facilities and tand use; and

t¥8¥(9) supplement, without in any way limiting,
authority conferred by previous statutes of this state and
increase the capability of the state, local, and
interjurisdictional disaster and emergency services agencies
to perform disaster and emergency services,"

Section 2. Section 1l0-3-103, MCA, is amended to read:

"10-3-103. Definitions. As wused in parts 1 through 34
of this chapter, the following definitions apply:

{1) "Civil defense” means the nuclear preparedness

functions and responsibilities of disaster and emergency

services.

{2) "Department” means the department of military
affairs.

{3} “"Disaster” means the occurrence or imminent threat

of widespread or severe damage, injury, or loss of life or
property resulting from any natural or man-made cause,
including tornadoes, windstorms, snowstorms, wind-driven
water, high water, floods, wave action, earthquakes,
landslides, mudslides, volcanic action, fires, explecsions,
or alr or water contamination requiring emergency action to
avert danger or damage, blight, droughts, infestations,

riots, sabotage, hostlle military or paramilitary action,
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disruption of state services, or accidents involving
radiation bypraoducts or other hazardous materials.

¥p
(4} "Disaster and emergency services" means the

prevention--eofy-+he preparation fors and the carrying out of
disaster and emergency functions and respensibilities, other
than those for which military forces or other state or
federal agencies are primarily responsible, Lo prevente
mitigate, prepare for, respand to, and recover from injury
and damage resulting from emergencies or disasters.

(5) "Division" means the divisicon o©f disaster and
emergency services of the department of military affairs.

(6} "Emergency” means the imminent threat of a
disaster causing immediate peril to life or property which
timely action can avert or minimize.

(7) "Political subdivision” means any county, city,
town, or other legally constituted unit of local government
in this state.

(B8) "Principal executive officer" means the mayor,
chairman of the <county commissioners, or other chief
executive officer of a political subdivision.

$93--uSearch--and---rescnell-——means---the-——empioymenty
coordinatieny;--and--utitizatron--of--avaitabte-resources—and
perssninet-in-ltecatingr--retieving -distreas--of;--preserving
tife--cf;--or--remeoving-survivors-from-the-astte-of-a-hazard;

emergency;-ar-disaster-to-a-piace-of-safety-in-case-of-tescy

—4-
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stranded;-entrapped;-or-injured-personss:

t¥83(9) ‘"Temporary housing" means unoccupied habitable
dwellings, suitable rental housing, mobile homes, or other
readily Eabricated dwellings.”

Secticon 3. Section 10-3-311, MCA, is amended to read:

"10-3-311. Emergency or disaster expenditures it

restrictions. (1} The governor may authorize the incurring
of liabilities and expenses to be paid as other clains
against the state from the general fund, in the amount
necessary, when an emergency or disaster Justifies the
expenditure and 1is declared by the governor, to meet
contingencies and needs arising from an emergency or
disaster, as defined in 10-3-103, which results in damage to
the works, buildings, or property of the state or any
political subdivision thereof or which menaces the health,
welfare, safety, lives, or property of any considerable
number of persons in any county or community of the state,
upon dem. ..tration by the political jurisdicticn that:

(a) such political Jurisdictien has exhausted all
available emergency levies;

(b) the emergency is beyond the €Einancial capability
of the political Jjurisdiction to respond and for which no
appropriation in the affected fund is avallable in
sufficient amount to meet the emergency or Jdisaster; or

{c) federal funds available tor such emergency or
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disaster require either matching state funds or specific
expenditures prior to eligibility for assistance under
federal laws.

{2) No expenditures for flood-related damages may be

made to assist a political subdivision that is sanctioned

because it has flood hazard areas identified under the

national flood insurance program, patts 59 through 77 of 44

C.F.R., and does not have in effect adequate regulations for

such areas or has failed to enforce such regulations as

required by the national floed insurance program.

+2¥(3) The governor is charged with the implementation
of the program.

t3¥(4) The administration and development of rules tor
implementation of this section must be promulgated by the
department.”

Section 4, Section 10~3-401, MCA, is amended to read:

"10-3-401. Local and interjurisdictional disaster and
emergency plan -- distribution. (1) Each political
subdivision eligible to receive funds under this chapter
shall prepare a local or interjurisdictional disaster and
emergency plan and program covering the area for which that
political subdivision is respensible. This plan shall be in
accordance with and in support of the state disaster and
emergency plan and program.

(2) The political subdivision shall prepare and
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distribute on behalf of the principal executive officers, in
written form, a clear and complete statement of:

(a} the emergency responsibilities of all local
agencies, if any, and officials; and

(b} the disaster and emergency chain of command;

(c) local evacuation authority and responsibility; and

(d) local authority and responsibility for control of

ingress and egress to and from an emergency or disaster

area."

NEW SECTION. Section 5. Authority of principle
executive officer. The principle executive officer shall:

(1) direct and compel the evacuation of all or part of
the population [from an emergency or disaster area within
that political subdivision when . necessary for the
preservation of life or other disaster mitigation, response,
or recovery; and

(2) control the 1ingress and egress to and from an
emergency or disaster area, the movement of persons within
the area, and the occupancy of premises therein.

NEW SECTION. Section 6. Extension of authority. Any
existing authority of the department of military affairs to
make rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 7. Cedification

instructian.

Secticn 5 is Llntended to be codified as an integral part of

-7 -
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Title 10, chapter 3, part 4, and the provisions of Title 10,
chapter 3, part 4, apply to section 5.

-End~-
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HOUSE BILL NO. 143
INTRODUCED BY HARPER, DONALDSON

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS ON UNEMPLOYMENRT INSURANCE ; PROHIBITING VENDORS
DELINQUENT ON UNEMPLOYMENT OR WORKERS' COMPENSATION PAYMENTS
FROM BEING INCLUDED ON THE STATE'S VENDOR LIST; AMENDING
SECTIONS 18-4-241, 39-51-201, 39-51-203, 38-51-204,
39-51-407, 39-S1-1101, 39-51-110%, 39-51-1121, 39-51-1125,
39-51-1213, 39-51-1219, 39-51-1301, 39-51-1303, 39-51-1304,
39-51-2101, 39-51-2105, 39-51-2303, 39-51-2304, 39-51-2402,
39-51-24403, 39-51-2410, 39-51-2501, 39-51-3105, 39-51-31202,
AND 39-51-3206, MCA; REPEALING SECTION 139-51-2206, MCA; AND

PROVIDING AN ¥IMMBBIAYB EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 39-51-201, MCA, is amended to read:
"39-51-201, General definitiona. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) *“Annual payroll® means the total amount of wages
pald by an employer, regardless of the time of payment, for
employment during a calendar year.

{2) “Base period” means the first four of the last
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five completed calendar quarters immediately preceding the
first day of an individual's benefit year., However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
bage period shall be that applicable under the unemployment
law of the paying state. For an individual who fails to
meet the qualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the (first four quarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred.

{3) "Benefits” means the money payments payable to an
individual, as provided in this chapter, with respect to his

the individual's unemployment.

{4) T"Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
firat day of the calendar week in which such individual
files a valid claim for benefits, except that the benefit
year shall be 53 weeka if filing a new wvalid claim would
result in overlapping any quarter of the base year of a
previously filed new claim. A subseguent benefit year may
not be established until the expiration of the current

benefit year. However, in the case of a combined-wage claim

-2~ HB 143

THIRD READING



~j

L= - -]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0143/02

pursuant to the arrangement approved by the secretary of
labor of the United States, the base period is the period
applicable wunder the unemployment law of the paying state.

(5} "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(6) "Calendar guarter" means the peried of 3
consecutive calendar montha ending on March 31, Jure 30,
September 30, or December 31.

(7) "Contributions" means the money paymenta to the
state unemployment insurance fund required by this chapter
but does not include assessments under 39-51-404(4).

(8) “"Department" means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

(9) "Employing unit" means any individual or
organization, including the state government, any of its
subdivisions or

political instrumentalities, any

partnership, association, trust, estate, jeint-stock
company, insurance company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the 1lpgal representative of a
deceased person which has or subsequent-te-danuary-iyr--19367
had in its employ one or more individuvals performing
services for it within this state, except as provided under

subsections (8) and (9) of 39-51-203. All individuals

performing services within this state for any employing unit
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which maintains two ¢r more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform or assist in pecforming the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing wunit has actual or
constructive knowledge of the work.

(10) “"Employment office" means a free public employment
office or branch thereof operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other free public employment
offices cperated and maintained by the United States
government or its instrumentalities as the department may
approve.

{11} "Fund" means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be
paid.

(12) "Gross misconduct” means a criminal act, other
than a viclation of a motor vehicle traffic law, for which

an individual has been convicted in a criminal court or has
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admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his the employer.

(13) "Hospital™ means an institution which has been
licensed, certified, or approved by the state as a hospital.

{14) (a) "Institution of higher education", for the
purposes of this part, means an educational institution
whichs

{i)} admits as regular students only individuals having
a certificate of graduation from a high school or the
recognized eqguivalent of such a certificate;

{ii} is 1legally authorized in this state to provide a
pregram of education beyond high school;

(iii) provides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
pragram of training to prepare students for gainful
employment in a recognized occupation; and

{iv) is a public or other nonprofit institution.

(b) Notwithatanding any of the foregoing prowvisions of
this subsection, all colleges and universities in this state
are institutions of higher education Eor purposes of this
part.

(15) "State" includes, in addition to the states of the
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United States of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

(16) "Unemployment insurance administration fund" means
the unemployment insurance administration fund established
by this chapter from which administrative expenses under
this chapter shall be paid.

{17) {(a} “"Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

b} The term “"wages" does not include:

(1) the amount of any paymenty-inciuding-the-amennt

paid-by-an-empioyer-for-insurance-or--annutties--sr--into--a

fund-to-provide-for-such-payment made after-duly-17-19827 to

or--on--behatf-of-an-employee or-a-dependent-undar-a-plan-er

system-estabiished by-an-empioyer that-makes--provision—-for

the-—emplioyee--generatiy--or-—for--a--ctass--or--ciasses--of

empioyees-or-thetr-dependents on--acecount--of MADE BY THE

EMPLOYER, IF _THE PAYMENT WAS MADE_UNDER A PLAN ESTABLISHED

FOR THE EMPLOYEES IN GENERAL OR FOR A SPECIFIC CLASS OR

CLASSES _OF EMPLOYEES, TO OR ON BEHALF OF THE EMPLOYEE FOR:
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(A) retirement:

{B}) sickness or accident disability, but in the case

of payments made BY AN EMPLOYER DIRECTLY to an employee eor

dependenty-this-subsection-+37}{byti}tHB)-incindes-~from--the

term——-Ywagest--only--payments--that—-are--received--under--a

workersi-compensation-law, ONLY THOSE PAYMENTS MADE UNDER A

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM “WAGES";

(C) medical and hospitalization expenses in connection
with sickness or accident disability; or

(D) death;

(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office,

(18) "week" means a period of 7 consecutive calendar
dayas ending at midnight on Saturday.

(19) An individual's "weekly benpefit amount” means the
amount of benefits ke the individual would be entitled to
receive for 1 week of total unemployment."

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined, {1) "Employment”,
subject to other proavisions of this section, means service
by an individual or by an officer of a corporation,
including service in interstate commerce, performed for
wages or under any contract of hire, written or ocral,

express or implied.
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{2) (a) The term "employment" includes an individual's
entire service performed within or both within and without
this state if:

{i) the service is localized in this state; or

(1i) the service is not localized in any state but some
of the service is performed in this state and:

(A) the base of operations or, if there is no base of
operations, then the place from which such service is
directed or controlled, is in this state; or

{B) the base of operations or place from which such
service is directed or controlled is not in any state in
which some part of the service 1is perfarmed, but the
individual's residence is in this state.

(b} Service is considered to be localized within a
state if:

(i) the service 1is performed entirely within such
state; or

(ii) the service is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in pature or consists of
igolated transactions.

{(3) Service not covered under subsection (2) of this
section and performed entirely without this state with

respect to no part of which contributions are required and
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paid under an unemployment insurance law of any other state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services is a resident of this state and the department
approves the election of the employing unit Ffor whom such
servicea are performed that the entire service of such
individual is considered to be employment subject to this
chapter.

(4) Service performed by an individual for wages is
considered to be employment subject to this chapter wunless
and until it is shown to the satisfaction of the department
that:

{a) such individual has been and will continue to be
free from control or direction over the performance of such
services, both under his the individual's contract and in
fact:

{b) such service is either outside the usual course of
the busginess for which such service is performed or that
such service is performed outside of all the places of
business of the enterprise €for which such gervice |is
performed; and

{c) such individual is customarily engaged in an
independently established trade, occupation, profession, or
business.

{5} The term "employment"” includes service performed
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after--Pecember--317;-393%y by an individual in the employ of
this state or any of its instrumentalities (or in the employ
of this state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education located in this state. The term "employment®
includes service performed after--July--i7y--1935y by all
individuals, including without limitations those individuals
who work for the state of Montana, its univeraity
UNIVERSITIES, any of its calleges, public schools,
components of units thereof, or any local government unit
and one or more other states or their instrumentalities or
political subdivisions whose services are compensated by
salary or wages,

(6) The term "employment"” includes service performed
after-December-31;-1971;7 by an individueal in the employ of a
religious, charitable, scientific, literary, or educational
organization.

(7) (a) The term "employment”" includes the service of
an individual who is a citizen of the United States
performed outside the United States, except in Canada, after
December--31}7--19%27 in the employ of an American employer,
other than service which is considered employment under the
provisions of subsection (2) of this section or the parallel
provisions of another state's law, if:

(i) the employer's principal place of business in the
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United States is located in this state;

(1i) the employer has no place of business in the
United States, but:

{A}Y the employer is an individual who is a resident of
this state;

(B) the employer is a corporation which is organized
under the laws of this state; or

{C) the employer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state is greater than the number who are residents of any
other state; or

(iii) none of the criteria of sections (7)(a){i) and
(7)(2){ii) of this subsection are met but the employer has
elected coverage in this atate or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service under the
law of this state.

(b) An “American employer", Ffor purposes aof this
subsection, means a person who is:

(1) an individual who is a resident of the United
States;

(ii) a partnership if two-thirds or more of the
partners are residents of the United States;

(iii) a trust if all of the trustees are residents of

the United States; or
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(iv) a corporation organized under the laws of the
United States or of any state.

(8) Agricultural labor exempted wunder 39-951-204 is
considered employment suobject--ta——thia--chapter-effective
danvary-17;-1978; whenever the employing unit pays $20,000 or
more in cash to workers for agricultural laber in any
quarter in the current or preceding calendar year or employs
10 «r more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. If an employer is otherwise subject to the chapter
and has agricultural employment, all employees are covered
under the chapter regardless of the amount of money
expended for agricultural purposes.

{(9) Domestic service exempted under 19-51-204(1)(b) is
considered employment subject--to--this--chapter--effectkive
dJanuary--17-19787 whenever the employing unit pays $1.000 or
more in cash for domestic service in any quarter during the
current or preceding calendar year. IE an employer is
otherwise subject to the chapter and has domestic
employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes.”

Section 3. Section 39-51-204, MCA, is amended to read:

"39-51-204. Exclusicns from definition of employment.

(1) The term “"employment" does not include:
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(a) agricultural labor, except as provided in
39-51-203(8);

(b) domestic service in a private home, local college
club, or local chapter of a college fraternity or sorority,
except as provided in 39-51-203(9);

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ

of his that individual's son, daughter, or spouse and

service performed by a child under the age of 21 in the
employ of his the child's father or mother;

(e} service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption
under this subsection and shall be subject to this chapter
the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act:

tf) service with respect to which unemployment
insurance is payable under an unemployment insurance system

established by an act of congress, provided that the
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department must enter into agreementa with the proper
agencies under such act of congress, which agreements shall
become effective in the mapner prescribed in the Montana
Administrative Prcocedure Act for the adoption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights to unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

(g) services performed in the delivery and
distribution of newspapers or shopping news Erom house to
house and business establishments by an individual under the
age of 18 years, but not including the delivery -or
distribution to any point or points for subsequent delivery
or distriﬁutiun:

{h) services performed by real estate, securities, and
insurance salesmen salespecple paid solely by commissions
and without guarantee of minimum earnings:

(i) service performed in the employ of a school,
college, or university if such service 1is performed by a
student who is enrclled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student if such spouse is advised, at the time such

spouse commences to perform such service, that the
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employment of such spouse to perform such service |is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

(J) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular Ffaculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at such institution which combines academic
instruction with work experience if such service is an
integral part of such program and such institution has so
certified to the employer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

(k) service performed in the employ of a hospital if
such service is performed by a patient of the hospital;

{1) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such gervice is $50 or more
and such service is performed by an individual who is
regularly employed by such employer to perform such service.

"Reqularly employed"” means the services are performed during
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at least 24 days in the game quarter.

(2)y "Employment" does pot include elected public
officials.

(3) For the purposes of 139-51-203(6), the term
"employment” does not apply to service performed:

fa} in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religious purposes and which is operated,
supervised, controlled, or principally supported by a church
or convention or assaciation of churches;

(b} by a duly ordained, commissioned, or licensed
minister of a church in the exercise of his the church's
ministry or by a member of a religiocus order in the exercise
of duties required by such order;

tey--in—-the--employ--of--a--school--whieh--ia--nst--an
institution-of-higher-educatiens-prior—-to-bDecamber-331;-1977:

td¥{c) in a facility conducted £or the purpose of
carrying out a program of rehabilitation for individuals
whose earning capacity is impaired by age or physical or
mental deficiency or injury or providing remunerative work
for individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

tey(d) as part of an unemployment work-relief or
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work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof by an individual receiving
such work relief or work training; or

tét(e) for a state prison or other state correctional
or custodial institution by an inmate of that institution.®

Section 4. Section 39-51-407, MCA, is amended to read:

"39-51-407. Reimbursement of fund by state. ¢t} This
state recognizes its obligation to replace, and hereby
pledges the faith of this state that funds will be provided
in the future and applied to the replacement of any of the
money received after-duty-17-19437 from the United States or
any agency thereof under Title III of the Social Security
Act, any unencumbered balances in the unemployment insurance
administration account as-ef-that-date, any money thereafter
granted to this state pursuant to the provisions of the
Wagner-Peyser Act, and any money made available by the state
or its political subdivisions and matched by such money
granted to this state pursuant to the provisions of the
Wagner-Peyser Act which the secretary of laber finds have,
because of any action or contingency, been lost or have been
expended for purposes other than or in amounts in excess of
those found necessary by the secretary of labor for the
proper administration of this chapter. Such money shall be

promptly supplied by money furnished by the state of Montana
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or any of its subdivisions for the use of the department and
used only for purposes approved by the secretary of labor.
The department shall, if necessary, promptly report to the
governor and the governor to the legislature the amount
required for such replacement,
t2¥--Fhis-section-shaitl-not--be--construed—-to—retieve
thig--state-cf-its-ebligatien-with-respect-to-funds-received
prier-te-duty-i7;-1941y-pursuvane-to-the-provisions--of-~-Pieie
iif-of-the-Social-Security-Act:"

Section 5, Section 39-51-1101, MCA, is amended to
read:

*39-51-1101. Commencement and termination of coverage
under chapter. (1) Any employing unit which ia or becomes an
employer subject to this chapter within any calendar year
shall be subject to this chapter during the whole oF such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
319-51-1102.

(2) Except aa otherwise provided in 39-51-1102, an
employing unit shall cease to be an emplioyer subject to this
chapter only as of January 1 of any calendar year only if it
files with the department prior to the last day of February
of such year a written application for termination of
coverage and the department finds that the total wages

payable for employment by said employer in the preceding
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calendar year did not exceed $568 $1,000. For the purpose of
this subsection, the two or more employing units mentioned
in subsection (2) or {3) of 39-51-202 shall be treated as a
single employing unit."

Section 6. Section 39%-51-1109, MCA, is amended to
read:

"39-51-1109. Tax appeals. Any person aggrieved by any
decision, determination, or redetermination of the
department involving contribution liability, contribution
rate, application for refund, or the charging of benefit
payments to employers making payment in lieu of
contributions ig entitled to a review in accordance with
Pitle 2, chapter 4, parts 6 and 7. BSuch decision,

determination, or redetermination is final unleas an

interested party entitled to notice thereof applies for a

review within 10 days after notification was mailed to the

last known address, provided that the period may be extended

for qood cause."”
Section 7. Section 39-51-1121, MCA, is amended to

read:

"39-51-1121. Definitions. As used in this part and
part 12, the following definitions apply:

(1) “Computation date™ means the reporting period
ending September 30 preceding the calendar year for which a

covered employer's contribution rate is effective,
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{2) “Cutoff date" means December 31 immediately
following the computation date. The department may extend
the cutoff date in meritorious cases.

{3) "Deficit employer" means a--covered-empleyer an

employer who is subject under this chapter and who has

established a record of accumulated benefits charged tc hia

the employer's account in excess of his the employer's

accumulated contributions paid as of the cutoff date and-has
a-minus-experience-fackor.

{4) "Department” means the department of labor and
industry.

{5) "Eligible employer" means a--covered--empioyer an

employer who is HAS BEEN subject under this chapter for the

] years immediately preceding the computation date and who

has:
{a) paid--conkribntions--during--ecach--of-the-3-fiseal
years-immediately-preceding-the-computation-date filed all

contribution reports prescribed by the department:

{b) with--respeet--to--such--3-fiseant-yeara;-filed-ati
contribution-reports-preseribed-by-the-department paid all

contributions and assessments under 39-51-404(4), and

penalties and interest thereon;

{c) paid-atl-contributions-due-with-respeect-to--the--3
fiscal--years—-before--the--cutoff--date--of--the--rate-year

establighed a record of accumulated contributions in excess
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of benefits charged to the employer's account; and

(d) estabiished--a-record-of-aceumuiated-contributions
in-excesas-of-benefits-charged-to-his-accoune;-and paid wages

in at least 1 of the B8 calendar gquarters preceding the

computation date.

tey-—achieved-a-plun-exparience-factor:

(6) "Fiscal year" means the four consecutive calendar
quarters ending on September 30.

(7} "Governmental entities” means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

{8) “uUnrated employer* means a-cevered-employer-whe
has-net-paid-contributions-in-ecach-of--the--3--fisecal—-years
tmmediately--preceding--the--computatien-date-or-an-empicyer
who-has-estabiished-a-record-of-aceumulated-contributiona-in
axcass-of-benefits-charged-to-his-aceount-but-has-not--fited
ari--required--payroii--reports-or-paid-contributions-by-the
catoff-date-for-any-of-the-quarters-in-the--3--fiseat—-years
ismedintely-—preceding--the-computation-date an employer who

is subject under this chapter and who does not meet all the

criteria of an eligible or a deficit employer.”

Section B. Section 39-51-1125, MCA, is amended to
read:

"*39-51-1125. Computation of payments in lieu of
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centributions, (1)} €éuwalified After June 30, 1987, qualified

employers electing tc make payments in lieu of contributions
shall pay into the fund an amount equivalent to the Eull
amount of regular benefits plus ene-haif-cf-the-ameunt the
state's share of extended benefits paid to individuals based
on wages paid by the employing unit. After December 31,
1978, governmental entities shall pay the full amount of
extended benefits.

(2) 1If benefits paid an individual are based on wages
paid by both the employer and one or more other employers,
the amount payable by any one employer to the fund bearsa the
same ratio to total benefits paid to the individual as the
base period ﬁages paid to the individual by such employer
bear to the total amount of base period wages paid to the
individual by all hia the individual's base period
employers.

(3) If the base period wages of an individual include
wages f(rom more than one such employer, the amount to be
paid into the fund with respect to the benefits paid to the
individual shall be prorated among the liable employers in
proportion to the wages paid to the individual by each such
employer during the base period.

{4) The amount of payment required from employers
shall be ascertained by the department monthly and becomes

due and payable by the employer quarterly as directed in
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this chapter. Penalty and interest for delinquency shall be
assessed such employers as specified in 39-51-1301.
t5}--A--nenprefic-—-organtzation—-which--etectas-—-to-make
payments-in-iitéu--of--contributions--into--the--unempieoyment
tnsurance——fund--i9--not--tiabke--to-make-such-payments-with
respect-to-the-benefits-paid-to-any——-individuai--whose--base
period---wages---inciude---wages-—-fer--previousty--unesvered
servicesy;-as-defined-in-39-51-264f33tec)ry-to-the-exeent--that
the--unemptoyment--insurance-—-fund--is--reimbursed--fer-such
benefita-purasnane-to-aection-i2i-of-Public-baw-94-566:"

Section 9. Section 39-51-1213, MCA, is amended to
read:

"39-51-1213. Clasasification of employers for
experience rating purposes. (1) The department shall for
each calendar vyear claasify employers in accordance with
their actual experience in the payment of contributions and
with respect to benefita cﬁarged against their accounts,
with contribution rates reflecting benefit experience, Each
employer's rate for a calendar year shall be determined on
the basis of his the employer's record as of October 1 of
the preceding calendar year.

(2} In making the classification, each eligible and
deficit employer's contribution rate is determined in the

manner set forth below:

(a)}) Fach employer is given an “experience factor”
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which is contributions paid since October 1, 1981, minus
benefits charged on each employer's account since October 1,
1981, divided by his the employer's average annual taxable
payroll rounded to the next lower dollar amount for the 3
fiscal years immediately preceding the computation date. The
computation of the T"experience factor" shall be to six
decimal places.

(b} Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in addition to the experience factor:

{i) the amount of his the employer's taxable payroll
for the fiscal year ending on the computaticn date; and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrolls for
all other employers preceding him that employer on the
schedules.

{3) The cumulative taxable payroll amounts listed on
the schedules provided for in 39-51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned £for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents

the percentage limits of each group. Each employer on the
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schedules is assigned that contribution rate apposite his

that employer's rate class for the tax schedule in effect

Eor the taxable year,

(4 (a) If the grouping of rate classes reguires the
inclusion of exactly one-half of an employer's taxable
payroll, the employer is assigned the lower of the two rates
designated for the two clagsses in which the halves of his

that employer's taxable payroll are so required.

(b} If the group of rate classes requires the
inclusion of a portion other than exactly one-half of an
employer's taxable payroll, the employer is assigned the
rate designated Cfor the class in which the greater part of

his that employer's taxable payroll is sc required.

(c) 1I1f one or more employers on the schedules have
experience factors identical to that of the last employer

included in a particular rate class, all such employers are

included in and assigned the contribution rate specified for

such class, notwithstanding the provisions of 39-51-1214.
{(5) If the taxable payroll amount or the experience
factor or bath such taxable payroll amount and experience
factor of any eligible or deficit employer listed on the
achedules is changed, the employer is placed in that
position on the schedules which he the employer would have
occupied had his that employer's taxable payroll amount or

experience factor as changed been used in determining his
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that employer's position in the £first instance, but such
change does not affect the position or rate classification
of any other employer listed on the schedules and does not
affect the rate determination for previous years.

(6) Deficit employers who have not filed all required

payroll reports or paid all contributions due by the cutoff

date must be assigned the maximum contribution rate in

effect for the taxable year."

Section 10. Section 39-51-1219, MCA, is amended to
read:

»319-51-1219. Procedures for the substitution, merger,
or acquisition of an employer account by a successor
employing unit, (1) Subject to the provisions of subsection
(3}, whenever any individual or organization (whether or not
a covered employer) in any manner succeeds to or acquires
all or substantially all of the business of an employer who
at the time of acquisition was a covered employer and
whenever in reaspect to whom the department finds that the
business of the predecessor is continued solely by the
successor:

{a) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
shall, upon the joint application of the predecessor and the
successor within 90 days after such acquisition and approval

by the department, be transferred to the successor employer
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for the purpose of determining the successor's liability and
rate of contribution: and

Ib) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

(2) Whenever any individual or organization (whether
or not a covered employer) in any manner succeeds to or
acquires part of the business of an employer who at the time
of acquisition was a covered employer and whenever such
portion of the business is continued by the successor:

(a} so much of the separate account and the actual
contribution, benefit, and taxahle payroll experience of the
predecessor as is attributable to the portion of the
business transferred, as determined on a pro rata basis in
the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bears
to the payroll of the predecessor in the last four completed
calendar quarters immediately preceding the date of
transfer, shall, upon the joint application of the
predecessor and the successor within 90 days after such
acquisition and approval by the department, be transferred
to the successor employer for the purpose of determining the
successor's liability and rate of contribution; and

{b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such date.

{3) (a) The 90-day period may be extended at the
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discretion of the department.

{b) Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2)
is mandatory except when it is shown by substantia) evidence
that neither the management, or ownership, er nor both the
management and ownership are nmot substantially the same for
the successor as fo¥ the predecessor, in which case the
successor shall begin with the rate of a new employer.
Whenever such mandatory transfer involves only a portion of
the experience rating record and the predecessor or
successor employers fail +to supply the required payroll
information within 10 days after notice, the transfer shall
be based on estimates of the applicable payrolls.

{4) (a) IF the successor was a covered employer prior
to the date of the acquisition of all or a part of the

predecessor's business, his the successor's rate of

contribution, effective the first day of the calendar year
immediately following the date of acquisition, is based on
the combined experience of the predecessor and successor.
(b} If the succesgor was not a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, his the successor's rate is the rate
applicable to the predecessor with respect to the period

immediately preceding the date of acquisition, but if there
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was more than one predecessor, the successor's rate shall be
a newly computed rate based on the combined experience of
the predecessors, becoming effective immediately after the
date of acquisition and remaining in effect for the balance
of the rate year.”

Section 11. Section 39-51-1301, MCA, is amended to
read:

"39-51-1301. (Temporary) Penalty and interest on
past-due contributions. {1) Contributions unpaid on the date
on which they are due and payable, as provided by
subsections (1) and (2) of 39-51-1103 and 39-51-1125, that

are paid within--268--days--after by the end of the month

Eollowing the due date shall be subject to a penalty
assessment of 510 or 10% of the contribution due, whichever
is greater. 1If the contributions are not paid within--28

days--after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of §15
or 15% of the contributions due, whichever is greater. All
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage informaticn or pay contributions on time, the
department issues a subpoena to obtain wage information or

makes a summary or jeopardy agsessment pursuant to
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19-51-1302.

(3) There is an account in the federal special revenue
fund. Penalties and interest collected under this section
mQ:t be deposited in that account. Money deposited in that
account and appropriated to the department must be used by
the department to administer this chapter and for programs
to train and retrain unemployed and underemployed persons.
Money in the account net appropriated for these purposes
must be transferred by the department to the unemployment
insurance trust fund at the end of each fiscal year.

{4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

(5) All money accruing to the unemployment insurance
trust fund from interest and penalties collecteéd on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.

39-51-1301. (Effective July 1, 1989) Penalty and
interest on past-due contributions. (1) Contributions unpaid
on  the date on which they are due and payable, as provided
by subsections (1) and (2) of 39-51-1103 and 39-51-112%5,

that are paid within-29-days-after by the end of the month

following the due date shall be subject to a penalty

asgesgment of $10 or 10% of the contribution due, whichever
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is greater. TIf the contributions are not paid within--26

days--after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of §15
or 15% of the contributions due, whichever is greater. All
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

(2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage information or pay contributions on time, the
department issues a subpoena to obtain wage information or
makes a summary or Jjeopardy assesgment pursuant to
39-51-1302.

(3) Interest and penalties collected pursuant to this
section shall be paid into the unemployment ingurance trust
Eund.

(4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

(5) All money accruing to the unemployment Linsurance
trust fund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose."

Section 12. Section 39-51-1303, MCA, is amended to

read:
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"39-51-1303. Collection of unpaid contributions by
civil action.. (1} If, after due notice, any employer
defaults in any payment of contributions or interest
thereon, the department may #m at its discretion initiate a
civil action in the name of the Montana department of labor
and industry to collect the amount due, and the employer

adjudged in default shall pay the costs of such action. Phe

venoe-—for——such--action--mayr-—in——the--discretion-—-ef—-the

departmenty-be-in-bewis-and-€iark-Countyr

{2) An action for the collection of contributions due
must be brought within 5 years after the due date of such
contributions or it is barred.

(3) The department may pursaue its remedy under either
this section or 39-51-1304, or both."

Section 13. Section 39-51-1304, MCA, is amended to
read:

"39-51-1304. Lien for payment of unpaid contributions

and agsessments -- levy and execution. Unpaid contributions

and assessments under 39-51-404{4), including penalties and

interest assessed thereon, have the effect of a judgment

againet the employer, arising at the time the--contributions
such  payments are due. The department may issue a
certificate of lien setting forth the amount of
eontributions--due--and--acerved--interest payments due and

directing the clerk of the district court of any county of
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the state to enter the certificate as a judgment in the

docket pursuant to 25-9-301. From the time the judgment is

docketed, it becomes a 1lien upon all real and-psessnal

property of the employer. FROM THE TIME THE JUDGMENT IS

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSONAL

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After

the due process requirements of 39-51-1109 and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien." _

Section 14. Section 39-51-2101, MCA, 'is amended to
read:

"39-51-2101. Total unemployment -- when. An individual
shall be deemed totally unemployed in any week during which
he the individual performed no work and earned no wages or a
week of leas than full-time work with wages of less than 2

times his the individual's weekly benefit amount. Ne

tndividuai--in--unemployed--in——-any-—-week——-that---he---is
setf-enpioyed:”

Section 15. Section 39-51-2105%, MCA, is amended to
read:

"39-51-2105. Qualifying wages, ¢i}-Fe--qualtify--as--an

insured--worker--an-individual-must-have-been-paid-wages-for
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insured-work-in-the-quarters—-of-his-base--periocd--an--amount
totaking--not--tess—-than--i-1/2--times-his-base-period-high
quarter-wagess

{2)--On-and-after-duky--17--19865--te To qualify for
benefite, an individual must have had at least 20 weeks of
work with an average of $50 per week in subject employment
in the base periaod. To qualify for benefits, the total base
period wages must be $1,000 or more.

t3)--With-respect-to-weeks-of -unempioyment-beginning-on
or-after-dannary-t7;--19787--wages-—for--insured--work—-shaii
inciuvde--wages--paid--fer-previousiy-uncovered-services:-For
the--purposea—-of--this-—-subsectiony--the--term--“previcusiy
ancovered-services-means-servicess

tay-—-which---were-——not-—-empioyment-—-as---defined--in
39-51-204¢t)fay-and-t1j¢{by-akt-any-—time--during--the--i-year
perind-ending-Becember-31;-19757-and

tby-——whichs

t{}--are---—agricutturai———-laber;-—---as---defined---in
39-531-203{8)7---or-——domestic-—-servicer---as---defined---in
39-53%-20349}+-or

tity-are--services—-perfermed--by--an--employee-of-this
state-or-a-potitical-subdivision--thereofs--as--provided--in
39-53-283¢5)7-~or-~by-an-employee—of-a-nonprefit-educational
institution-which-is-not-an-institution-of-higher-edncationy

as-provided-in--39-53-283{6)7--except--to--the--extent—-that
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assiatance---under-—Fitte--fi--ef--the--Bmergency—-Jobs--and
Bnemployment-Assistence-Act-of-1974-was-paid-en-the-basis—of
such-services:"

Section 16. Section 39-51-2303, MCA, is amended to
read:

“39-51-2303. Disqualification for discharge due to
misconduct. An individual shall be disqualified Eor benefits
tf-he-has-been after being discharged:

{1} for wisconduct connected with his the individual's

work or affecting his the individual's employment until an

Lhe individual hag performed services, other than
self-employment, for which remuneration is received equal to

or in excess of eight times his the individual's weekly

benefit amount subsequent to the week in which the act
causing the disqualification occurred.

(2} for gross misconduct connected with his the
individual's work or committed on the employer's premises,
as determined by the department, for a period of :2--menths
52 weeks."

Section 17. Section 39-51-2304, MCA, is amended to
read:

"39-51-2304. PDisqualification for failure to apply for
or to accept suitable work. (1) Bffective-April-1;-199%;--an
An individual is disqualified Eor benefits if he the

individual fails without good cause either to apply far
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available and suitable work when s0 directed by the
employment office or the department or to accept an offer of
suitable work offered-to-him which he the individual is
physically able and meptally qualified to perform or to
return to hiés customary self-employment, if any, when so
directed by the department. Such disqualification continues
for the week in which such failure occurs and until the
individual has performed services, other than

self-employment, for which remuneration is received equal to

or in excess of his six times that individual's weekly

benefit amount 4in--6-separate-weeks subsequent to the date
the act causing the disqualification occurred, with 6 weeks'
reduction in benefit duration, as determined by the

department, provided he the individual has not left this

work under disqualifying circumstances.

{2) In determining whether or not any work is suitable
for an individual, the department shall consider:

{A) the degree of cisk involved to his the
individual ‘s health, safety, and moralsy; his

(B) the individual's physical fitness and prior

trainingr; his

(C}) THE INDIVIDUAL'S experience and previous

earningay; his

(D) THE INDIVIDUAL'S length o©f unemployment and

prospects for securing local work in his the customary
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occupationr; and

{E) the distance of the available work from his the
individual's residence.

(3) Notwithstanding any other provisions of this
chapter, including subsection (4), no work may be considered
suitable and benefits may not be denied under this chapter
to any otherwise eligible individual for refusing to accept
new work under any of the following conditions:

{a) if the position offered is vacant due directly to
a strike, lockout, or other labor dispute;

(b) if the wages, hours, or other conditions of the
work offered are substantially less favorable to the
individual than those prevailing for similar work in the
locality;

(c} if, as a condition of being employed, the
individual would be required to join a company union or to
resign from or refrain from Jjoining any bona fide labor
organization.

{4) Subject to subeection (3), after 13 weeks of
unemployment, suitable work is work that meets the criteria
in this section and that offers 75% of the individual's
earnings in his previous insured work in his the
individual's customary occupation. No individual, however,
is reqguired to accept a job paying less than the federal

minimum wage."
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Section 18. Section 39-51-2402, MCA, i& amended to
read:

“39-51-2402, 1Injtial determination -- redetermination.
(1) A represantative designated by the department and
hereinafter referred to as a deputy shall promptly examine
the claim and, on the basia cof the facts found by him the
deputy, shall either determine whether or not such claim is
valid and, if valid, the week with respect to which benefits
shall commence, the weekly benefit amcunt payahle, and the
maximum duration thereof or shall refer such claim or any
question involved therein to an appeals referee who shall
nake hia the decision with respect thereto in accordance
with the procedure prescribed in 39-51-2403. The deputy
shall promptly notify the claimant and any other interested
party of the decision and the reasons therefor.

{2) The deputy may for good cause reconsider his the
decision and shall promptly notify the claimant and such
other interested parties of his the amended decision and the
reasons therefor.

{3) No determination or redetermination of an initial
or additional claim shall be made under this section unless
5 days' notice of the time and place of the claimant's
interview for examination of the claim is mailed to each
interested party.

(4) A determination or redetermination shall be deemed

-38- HB 143



10
11
12
i3
14
15
is6
17
18
19
20
21
22
23
24
25

HB 0143/02

final unless an interested party entitled to notice thereof
applies Eor reconsideration of the determination or appeals
therefrom within 5-days-after-deiivery-sf-such-notifieation
or-within-?7 10 days after such notification was mailed to

his the interested party's last known address, provided that

such period may be extended for good cause."

Section 19. Section 39-51-2401, MCA, is amended to
read:

*39-51-2403. Decision of appeals referee. After a
hearing, an appeals referee shall make findings and
conclusions promptly and on the basis thereof affirm,
modify, or reverse the deputy's determination or
redetermination. Each interested party shall be furnished
promptly a copy of the decision and the supporting findings
and conclusionsa. This decision shall be final unless
further review is initiated pursuant to 39-51-2404 within 5
days-after-delivery-of-such-neeification-or-within-7 10 days
after such notification was mailed to his the interested
party's last known address, provided that such period may be
extended for good cauge.”

Bection 20. Section 39-51-2410, MCA, is amended to
read:

"39-51-2410. Finality of board's decision -- judicial
review. (1) Any decision of the board in the abgence of an

appeal therefrom as herein provided shall become final 30
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days after the date of notification or mailing thereofy
except-in-the-case-of-~the—-department--when--sech—-decision
becomens--final--20--days-foriowing-the-boardis-deciaiony and
judicial review thereof shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his all
remedies before the board. FThe-department-shaii-be-deemed
to-be-a-party-to-any--judiciat--action--invoiving--any--such
decision~-and—-may--be--represented-in-any-such-action-by-an
attorney-empioyed-by-the-department-eor-at——the--department's

requenty——by--the-attorney-generat= THE DEPARTMENT 18 DEEMED

TO BE A PARTY TO ANY JUDICIAL ACTION INVOLVING ANY SUCH

DECISION AND MAY BE REPRESENTED TN ANY SUCH ACTIOR BY AN

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE ODEPARTMENT'S

REQUEST, BY THE ATTORNEY GENERAL,

{2) Within 30 Jdays after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the county in which said
party resides and in which action any other party to the
proceeding before the board shall be made a defendant. In
such action a petition, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry and
all ather interested parties in the manmer provided in the

Montana Rules of Civil Procedure.
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(3) With--ies-answery-the The department shall certify
and file with said court all documents and papers and a
transeript record of all testimony taken in the matter,
together with the board's findings of Ffact and decision,
The board may also in its discretion certify to such court
questions of law involved in any decision by it.

(4) Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

(5) In any judicial proceeding under 39-51-2406
through 39-51-2410, the findinga of the bcard as to the
facts, if supported by evidence and in the abasence of fraud,
shall be conclusive and the jurisdiction of said court shall
be confined to questions of law. Such action and the
questions 8o certified shall be heard in a aummary manner
and shall be given precedence over all other civil cases
except--cases-arising-under-the-workersi-compensation-law-of

this--seate EXCEPT CASES ARISING UNDER THE WORKERS'

COMPENSATION LAW OF THIS STATE.

{6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as is provided in civil cases. It shall not be

necessary in any judicial proceeding under this section to
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enter exceptions to the rulings of the board and n¢ bond
shall be required for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination.”

Section 21. Section 39-51-2501, MCA, is amended to
read:

"39-51-2501. Definitions. As used in this part, unless
the context clearly requires otherwise, the following
definitions apply:

{1} "Extended benefit period” means a period which:

(a) begins with the third week after a week for which
there is a state "on" indicator, provided that no extended
henefit period may begin by reason of a state "on" indicator
before the 1l4th week following the end of a prior extended
benefit period which was in effect with respect to this
state; and

(b) ends with the third week after the first week for
which there is a state "off" indicator or the 13th
consecutive week of such period.

(2} (a) "Rate of yinsured unemployment”, for purposes
of 39-51-2504 and 39-51-2505, means the percentage derived
by dividing the average weekly number of individuals filing
claims for regular benefits in this state for weeks of
unemployment with respect to the most recent

13-consecutive-week period, as determined by the department
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on the basis of its reports to the U.S. secretary of labor,
by the average monthly employment covered under this chapter
for the first 4 of the most recent & completed calendar
quarters ending befcre the end of such l3-week period.

(b} Computations requirea by the provisions of
subsection (2)(a) shall be made by the department in
accordance with regulations prescribed by the U.S. secretary
of labor.

{3) "“Regular benefits" means benefits payable to an
individual under this chapter or under any other state law,
including benefits payable to federal civilian employees and

to ex-servicemen ex-service personnel pursuant to 5 U.S5,C.

chapter 8%, other than extended benefits.
{4) "Extended benefits" means benefits, including
benefits payable to federal civilian employees and to

ex-servicemen ex-service personnel pursuant to 5 U.S.C.

chapter 85, payable to an individual under the provisions aof

this part for weeks of unemployment in his the individual's

eligibility period.
{5) "Eligibility period", of-an-individuai relating to

extended benefits, means the pericd consisting of the weeks

in his the individual's benefit year which begin in an

extended benefit pericd and, if his the individual's benefit

year ends within such extended benefit period, any weeks

thereafter which begin in such period,
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{(6) "Exhaustee"” means an individual who, with respect
to any week of unemployment in his the eligibility period:

{a) has received, prior to such week, all of the
regqular benefits that were available to--him under this
chapter or any other state 1law, including dependents’
allowances and benefits payable to federal civilian
employees and eéx-servicemen ex-service personnel under S
U.5.C. chapter 85, in hiéa the current benefit year that
includes such week; provided that, for the purposes of this
subsection, an individual shall be deemed to have received
all of the regular benefits that were available to-him
although, as a result of a pending appeal with respect to
wages that were not considered in the original monetary

determination ¢n-hias of the benefit year, he the individual

may subsequently be determined to bhe entitled to added
regular benefits;

(b) his the benefit year having expired prior to such
week, has no or insufficient wages on the basis of which he
the individual could establish a new benefit year that would
include such week;

(c) has no right to unemployment benefits or
allowances, asg the c¢ase may be, under the Railroad
Unemployment Insurance Actr-the-Prade-Expansion—-Act-of-19627
the-Auvtomotive-Products-Frade-Act-0£-1965+ and such other

federal laws as are specified in requlations isaued by the
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U.S. secretary of labor; and

(d) has not received and is not seeking unemployment
benefits under the unemployment compensation law of Canada,
but if he the individual is seeking such benefita and the

appropriate agency finally determines that he the individual

is not entitled to benefits under such law, he the

individual is considered an exhaustee.

{7) "State law" means the unemployment insurance law
of any state approved by the U.S. secretary of labor under
section 3304 of the Internal Revenue Code of 1954."

Section 22. Section 39-51-3105%, MCA, is amended to
read:

*39-51-3105. Assignment, pledge, or encumbrance of
right to benefits void -- benefits exempt from levy,
execution, attachment, or other remedy for collection of
debt -- exception. Any assignment, pledge, or encumbrance of
any right to benefits which are or may become due or payable
under this chapter shall be wvoid, and such rights to
benefits shall be exempt from levy, execution, attachment,
or any other remedy whatsoever provided for the collection
of debt, and benefits received by any individual, so long as
they are not mingled with other funds of the recipient,
shall be exempt from any remedy whatsoevar for the
collection of all debts except debtas--incurred-—for

necessaries-furnished-to-sueh-individuak-or--his-——aspouse--or
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dependenta---during-—-the--time--when--such--individuat--wvas

unempteyed ag provided in 39-51-3106. Any waiver of any

exemption provided for in this section shall be void.™

Section 23. Section 39-51-3202, MCA, is amended to
read:

"39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person wha, in
order to obtain or increase for himseif personal gain or for
any other person benefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or knowingly fails to discloge a material
fact is guilty of a crime under 45-7-203, and the department
may cause criminal proceedings toc be initiated against him
the person.

{2} A person will be required to repay to the

department an_amount as determined by 39-51-3201(2}.

{3) For purposes of this section, restitution awarded

under this section must include a sum equal to the amount

wrongfully received plum 1B% interest a year notwithstanding

the provigions ¢of 25-9-205."

Section 24. Section 39-51-3206, MCA, is amended to
read:

"39-51-3206. bBiabitity-—-for---wrongfui---or--improper
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receipt-of-benefies Collection of benefit overpayments. any

person———-whos---by-——reassn---of---the---nendiselosure---or
misrepresentation-by—-him-or-by-another-of-a--materiali--faecty
irrespective----0f-——-whether--—-sdech-——-nendisectosure-——-or
misrspresentation-was-known-or-fravdutenty—has-received--any
sum—-as-benefits-under-this-chapter-white-any-conditions-fsr
the-receipt-of-benefits-imposed-by--this--chapter--wete~-not
fuifiltited--in--his--case--or--white-he-was-disquatified-Srom
receiving--benefits——shalti;--in--the---diseretion---of---the
departmenty-—-either-be-1iable-to-have-such-sum-deducted-£rom
any-future-benefits-payable-to-him—-under—-this——chapter—-or
shati---be--1iabie-~to--repay--to--the-—-department--for--the
unemployment-insurance-fund-a-sum-equat--te--the--amount--ss
received-—by--himy--and-such-sum-shati-be-colimectibie-in-the
manner-provided—-in-this-chapter-for-the-coitection--of—-past
due--contributienss--An--action--for--cotiection-of-overpaid
benefies-must-be-brought-within-5-years-after--the--date—-of

such--overpayment--or--it--is--barred: A person who receives

benefits not authorized by this chapter shall repay to the

department either directly or, aa authorized by the

departwent, by offset  of Future benefits to which the

claimant may be entitled, or by a combination of both

methods, a sum equal to the amount of the overpayment. The

gum i3 collectible in the manner provided in this chapter

for the collection of past due contributions unless the
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department finds that the benefits were received through ne

fault of the person and the recavery of the benefits would

be against equity and good conscience. An action for

collection of overpaid benefits must be brought within 5

years after the date of the overpayment, Notwithstanding any

other provision of this chapter, the department may recover

an overpayment of benefits paid to any individual under this

state or another state law or under an unemployment benefit

program of the United Statesa.”

NEW SECTION. Section 25. Authority to determine
uncollectibility of debts -- transfer of debts for
collection -- 1liability Eor payment of fees and costs of

cocllection. (1) After making all reaascnable efforts to
collect unpaid contributien CONTRIBUTIONS, assessments under
39-51-404(4), and penalties and interest thereon, or
overpaid benefits under 39-51-3206 and interest thereon, the
department may determine a debt to be uncollectible. Upon
determining that a debt is uncollectible, the department may
transfer the debt to the department of revenue for
collection as provided in 17-4-104.

(2) Subject to approval by the department, reasonable
fees or costs of collection incurred by the department of
revenue may be added to the amount of the debt, including
added fees or costs. The debtor is liable for repayment of

the amount of the debt, plus fees or costs added pursuant to
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this subsection. All money collected must be returned to the
department to be applied to the debt, except that all fees
or costs collected must be retained by the department of
revenue., If 1less than the full amount of the debt is
collected, the department of revenue shall retain only a
proportionate share of the collection fees or costs.

Section 26. Section 18-4-241, MCA, is amended to read:

"18-4-241. Authority to remove or suspend from
vendors' list. (1) The department may remove a person for
cauge from consideration for award of contracts. The removal
may not be for a period of more than 3 years.

(2) The department may suspend a person from
consideration for award of contracts if there is probable
cause tc believe that the person has engaged in activities
that may lead to removal, The suspension may not be for a
period exceeding 3 months unless an indictment has bheen
issued for an cffense that would be a cause Efor removal
under Subsection (3}, in which case the suspension must, at
the request of the attorney general, remain in effect until
after the trial of the suspended person. The authority to
remove or suspend must be exercised in accordance with rules
adopted by the department.

13) The causes for removal or suspension include the
following:

{a) violation of contract provisions, as set forth in
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(1) and {ii) of this sgubsection, of a character which is
regarded by the department to be so serious as to justify
removal action:

{i) deliberate failure without good cause to perEorm
in accordance with the specifications or within the time
limit provided in the contract; or

(ii) a recent record of failure to perform or of
unsatisfactory performance in accordance with the terms of
one or more contracts, provided that failure to perform or
unsatisfactory performance caused by acts beyond the control
of the contractor may not be considered to be a basla for
removal;

(b} fallure to respond to a number of solicitations
over a period of time as determined by the department in
accordance with rules, and after adequate written notice to
the affected person of the intent to remove or susapend; and

(c) any other cause the department determines to be so
gerious and compelling as to affect responsibility as a
atate contractor, ineluding removal by another governmental
entity for any cause listed in the department's rules+t; and

(d) failure to comply with the provisions of Title 39,

chapter 51, or Title 39, chapter 71.

{4) The department shall issue a written decision to
remove or suspend, stating the reasons for the action taken.

A copy of the decision must be mailed or otherwise Eurnished
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immediately to the person involved."

NEW SECTION. Section 27. BExtension of authority. Any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended tou the provisions of this act.

NEW SECTION. Section 28. Repealer. Section
39-51-2206, MCA, is repealed.

NEW SECTION, Section 29. Codification instruction.
Section 25 is intended to be codified as an integral part of
Title 39, chapter 51, part 32, and the provisions of Title
39, chapter 51, apply to section 25.

NEW SECTION. Section 30. Effective date. This act is
effective on-passage-and-approvat JULY 1, 1987.

-End-
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HOUSE BILL NO. 143
INTRODUCED BY HARPER, DONALDSON

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAWS ON UNEMPLOYMENT INSURANCE; PROHIBE¥TENG--VENDORS
BELINQUENT-ON-HNEMPLOYMENT-OR-WORKERSL-EOMPENSATION-PAYMENTS
PROM-BRING-INEEUBED-8NK-THE-SPAPE+S-VENBOR-BISF PROVIDING FOR

REMOVAL OR SUSPENSION OF A PERSON FROM THE STATE VENDOR LIST

FOR FAILURE TO COMPLY WITH THE UNEMPLOYMENT INSURANCE LAW OR

THE WQORKERS' COMPENSATION ACT; AMENDING SECTIONS 1B8-4-241,

39-51-201, 39-51-203, 39-51-204, 39-51-407, 39-51-1101,
39-51-1109, 39-51-1121, 39%-51-1125, 39-51-1213, 39-51-1219,
39-51-1301, 39-51-1303, 39-51-1304, 39-51-2101, 39-51-2i05,
39-51-2303, 39-51-2304, 39-51-2402, 39-51-2403, 39-51-2410,
39-51-2501, 39-51-3105, 39-51-3202, AND 39-51-3206, MCA;
REPEALING SECTION 39-51-2206, MCA; AND PROVIDING AN

iMMEBIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1, Section 39-51-201, MCA, is amended to read:
"39-51-201. General definitions. As used in this

chapter, unless the context clearly requires otherwise, the

following definitions apply:

(1) "Annual payroll" means the total amount of wages
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paid by an employer, regardiess of the time of payment, for
employment during a calendar year.

{2) "Base period" means the first four ¢f the last
five completed calendar quarters immediately preceding the
fifst day of an individual's benefit year. However, in the
case of a combined-wage claim pursuant to the arrangement
approved by the secretary of labor of the United States, the
base period shall be that applicable under the unemployment
law of the paying state. For an individual whe fails to
meet the gqualifications of 39-51-2105 due to a temporary
total disability as defined in 39-71-116 or a similar
statute of another state or the United States, the base
period means the FEirst four gquarters of the last five
quarters preceding the disability if a claim for
unemployment benefits is filed within 24 months of the date
on which the individual's disability was incurred,

{3) "Benefits” means the money payments payable to an
individual, as provided in this chapter, with respect to his

the individual's unemplcyment,

{4) "Benefit year", with respect to any individual,
means the 52 consecutive-week period beginning with the
first day of the calendar week in which such individual
files a wvalid claim for benefits, except that the benefit
year shall be 53 weeks 1f filing a new wvalid claim would

result in overlapping any quarter of the base year of a
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previously filed new claim. A subsequent benefit year may
not be established wuntil the expiration of the current
benefit year. However, in the case of a combined-wage claim
pursuant to the arrangement approved by the secretary of
labor of the United States, the base period 1is the period
applicable under the unemployment law of the paying state.

(5} "Board" means the board of labor appeals provided
for in Title 2, chapter 15, part 17.

(6) "Calendar quarter"” means the period of 3
coensecutive calendar months ending on March 31, June 30,
September 30, or December 31.

(7) "Contributions” means the money payments to the
state unempleyment insurance fund required by this chapter
but does not include assessments under 39-51-4041(4).

{8) "Department” means the department of labor and
industry provided for in Title 2, chapter 15, part 17.

{9) "Employing unit" means any indi;idual or
organization, including the state government, any of its
political subdivisions or instrumentalities, any
partnership, association, trust, estate, joint-stock
company, insurance company, or corporaticn, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee
or successor thereof, or the legal representative of a
deceased person which has or sabaequent-teo-Janpary-t7--359367

had in its employ one or more individuals performing
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services for it within this state, except as provided under
subsections (8) and (9) of 39-51-203, All individuals
performing services within this state for any employing unit
which maintains two or more separate establishments within
this state are considered to be employed by a single
employing unit for all the purposes of this chapter. Each
individual employed to perform er assist in performing the
work of any agent or employee of an employing unit is deemed
to be employed by such employing unit for the purposes of
this chapter, whether such individual was hired or paid
directly by such employing unit or by such agent or
employee, provided the employing wunit has actual or
constructive knowledge of the work.

(10) "Employment office” means a free public employment
office or branch therecf operated by this state or
maintained as a part of a state-controlled system of public
employment offices or such other E£ree public employment
offices operated and maintained by the United States
government or its instrumentalities as the department may
approve,

{11} "Fund® means the unemployment insurance fund
established by this chapter to which all contributions and
payments in lieu of contributions are required and from
which all benefits provided under this chapter shall be

paid.
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(12) "Gross misconduct" means a criminal act, other
than a violation of a motor vehicle traffic law, for which
an individual has been convicted in a criminal court or has
admitted or conduct which demonstrates a flagrant and wanton
disregard of and for the rights or title or interest of a
fellow employee or his the employer.

(13) "Hospital"™ means an institution which has been
licensed, certified, or approved by the state as a hospital.

. (14) (a) "Institution of higher education”, for the
purposes of this part, means an educational institution
which:

(i) admits as regular students only individuals having
a certificate of graduation from a high scheol or the
recognized equivalent of such a certificate;

{ii) is legally authorized in this state to provide a
program of education beyond high school;

(iii) prowvides an educational program for which it
awards a bachelor's or higher degree or provides a program
which is acceptable for full credit toward such a degree, a
program of postgraduate or postdoctoral studies, or a
program of training to prepare students for gainful
employment in a recognized occupation; and

(iv) is a public or other nonprofit institution.

{b) Notwithstanding any of the foregoing provisions cf

this sub ~ction, all colleges and universities in this state
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are institutions of higher education for purposes of this
park.

(15) “State" includes, in addition to the states of the
United States of America, the District of Columbia, Puerto
Rico, the Virgin Islands, and the Dominion of Canada.

(16) "Unempliloyment insurance administration fund"” means
the wunemployment insurance administration fund established
by this chapter from which administrative expenses under
this chapter shall be paid.

{17} {a) “"Wages" means all remuneration payable for
personal services, including commissions and bonuses, the
cash value of all remuneration payable in any medium other
than cash, and backpay received pursuant to a dispute
related to employment. The reasonable cash value of
remuneration payable in any medium other than cash shall be
estimated and determined in accordance with rules prescribed
by the department.

(b) The term "wages" does not include:

(i} the amount of any paymenty-inciuding-the—ameount

pesid-by-an-employer-for-insuranse-or—-mpnuities--ar—-inete--a

fund-to-provide-—for-sueh-payment made gfter-Juty-:7-1987; to

or--on--behaif-af-an-empioyee or-a-dependent-under-a-pian-or

system-estabiished By-an-empioyer that-makes--provision- -fer

the--empioyee--gqeneratiy--cor--for--a--citass--or--classes--of

empioyces-or-their-dependents en--account--of MADE BY THE
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EMPLOYER, IF THE PAYMENT WAS MADE UNDER A PLAN ESTABLISHED

FOR THE EMPLOYEES IN GENERAL OR FOR A SPECIFIC CLASS OR

CLASSES OF EMPLOYEES, TO OR ON BEHALF OF THE EMPLOYEE FOR:

{A) retirement;
(B) sickness or accident disability, but in the c¢ase

of payments made BY AN EMPLOYER DIRECTLY to an employee er

dependenty-this-subaeection-+t32}tb3{tiJtBy-itncindes—-£from-~-the

term—-Ywages!--oniy-—paymenta--that--are--recsived--under—-a

workersi-compensation-taw, ONLY THOSE PAYMENTS MADE UNDER A

WORKERS' COMPENSATION LAW ARE EXCLUDED FROM “WAGES":

(C} medical and hospitalization expenses in connection
with sickness or accident disability; or

(D} death;

(ii) remuneration paid by any county welfare office
from public assistance funds for services performed at the
direction and request of such county welfare office.

(18) "Week" means a period of 7 consecutive calendar
days ending at midnight on Saturday.

{(19) An individual's "weekly benefit amcunt” means the
amount of benefits ne the individual would be entitled to
receive for 1 week of total unemployment."

Section 2. Section 39-51-203, MCA, is amended to read:

"39-51-203. Employment defined, (1) "Employment”,
subject to other provisions of this section, means service

by an individual or by an officer of a corporation,
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including service 1in interstate commerce, performed for
wages or under any contract of hire, written or oral,
express or implied.

{2) (a) The term "employment™ includes an individual's
entire service performed within or both within and without
this state if:

{i) the service is localized in this state; or

{(ii1) the service is not localized in any state but some
of the service is performed in this state and:

(A) the base of operations or, if there is no base of
cperations, then the place from which such service is
directed or contreclled, is in this state; or

(B) the base of operations or place from which such
service is directed or contrelled is not in any state in
which some part of the service is performed, but the
individual's residence is in this state.

{b) Service 1is considered to be localized within a
state if:

(i) the service is performed entirely within such
state; or

{ii) the service 1is performed both within and without
such state, but the service performed without such state is
incidental to the individual's service within the state, for
example, is temporary or transitory in nature or consists of

isolated transactions. .
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(3} Service not covered under subsection (2) of this
section and performed entirely without this state with
respect to no part of which centributions are 'required and
paid under an unemployment insurance law of any othér state
or of the federal government is considered to be employment
subject to this chapter if the individual performing such
services 1is a vresident of this state and the department
approves the election of the employling unit for whom such
services are performed that the entire service of such
individual is considered to be employment subject toc this
chapter.

(4) Service performed by an individual for wages is
considered ta be employment subject to this chapter wunless
and until it is shown to the satisfaction of the department
that:

(a) such individual has been and will continue to be
free from control or direction over the performance of such

services, both under mis the individual's c¢ontract and 1in

fact;

() such service is either ocutside the usual course of
the business for which such service is performed or that
such service is performed outside of all the places of
business of the enterprise for which such service is
performed; and

{c) such individual 1is customarily engaged in an
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independently established trade, occupation, profession, or
business,

(5) The term "employment" includes service performed
after--December--337-19715 by an individual in the empley of
this state or any of its instrumentalities {or in the employ
of this state and one or more other states or their
instrumentalities) for a hospital or institution of higher
education located in this state. The term “employment"
includes service performed after--duity--1;--39757 by all
individuals, including without limitations those individuals
who work for the state of Montana, its anrveraity
UNIVERSITIES, any of its colleges, public schools,
components or units thereof, or any 1local government unit
and ‘one or mere other states or their instrumentalities or
political subdivisions whose services are compensated by
salary or wages.

(6} The term "employment"” includes service performed
after-becember-37-397327 by an individual in the employ of a
religious, c¢haritable, scientific, literary, or educaticnal
organization.

(7} (2} The term "employment" includes the service of
an individual whe 1is a citizen of the United States
performed outside the United States, except in Canada, after
Becember--317--19%327 in the employ of an American employer,

other than service which is considered employment under the
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provisions of subsecticon (2) of this section or the parallel
provisicns of another state's law, if:

[i) the employer's principal place of business in the
United States is located in thig state;

{ii) the employer has no place of business in the
United states, but:

(A) the employer is an individual who is a resident of
this state;

(B) the employer is a corporation which is organized
under the laws of this state; or

(C) the emplcoyer is a partnership or a trust and the
number of the partners or trustees who are residents of this
state 1s greater than the number whe are residents of any
other state; or

(iii) none of the criteria of sections (7)(a)}(i) and
(?7)(a)(ii) of this subsection are met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has
filed a claim for benefits based on such service wunder the
law of this state.

{b) An “American employer", Ffor purposes of this
subsection, means a person who is:

(i) an individual who is a resident of the United
States;

(ii) a partnership if two-thirds or more of the
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partners are residents of the United States:

(iii) a trust if all of the trustees are residents of
the United States: or

(iv) a corporation organized wunder the laws of the
United States or of any state.

{8) Agricultural labor exempted under 39-51-204 is
considered employment subject~-to--this--chapter-effectzve
Jannary-17-1978+ whenever the employing unit pays $20,000 or
more in cash to workers for agricultural labor in any
guarter in the current or preceding calendar year or employs
10 or more workers in agricultural labor on 20 days in 20
different weeks during the current or preceding calendar
year. if an employer is otherwise subject to the chapter
and has agricultural employment, all employees are covered
under the chapter regardless of the amount of money

expended for agricultural purposes. WHEN THE OTHERWISE

SUBJECT WAGES ARE PAID BY THE EMPLOYING UNIT FOR THE PURPOSE

QF PROVIDING OUTFITTER AND GUIDE SERVICES, THE AGRICULTURAL

WAGES ARE NOT COVERED.

(9) Domestic service exempted under 39-51-204(1)(b} is
considered employment subject-—-te-~this--chapter--effective
danuary-—-i+7-19787 whenever the employing unit pays $1,000 or
more in cash for domestic service in any quarter during the
current or preceding calendar year. If an enmployer is

otherwise subject to the chapter and has domestic
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employment, all employees are covered under the chapter
regardless of the amount of money expended for domestic
purposes. "

Section 3. Section 39-51-204, MCA, is amended to read:

“39-51-204. Exclusions from definition of employment.
(1) The term "employment" does not include:

{a) agricultural labor, except as provided in
39-51-203(8);

(b} domestic service in a private home, local college
club, or local chapter ©of a college Eraternity or sorority,
except as provided in 39-51-203(9);

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ

of hts that individual's son, daughter, or spouse and

service performed by a child under the age of 21 in the
employ of his the child's father or mother;

{e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or o©of the United
States, except that national banks organized under the
national banking law shall not be entitled to exemption

under this subsection and shall be subject to this chapter
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the same as state banks, provided that such service is
excluded from employment as defined in the Federal
Unemployment Tax Act by section 3306(c)(7) of that act;

(£) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the
department must enter into agreements with the proper
agencies under such act of congress, which agreements shall
become effective in the manner prescribed in the Montana
Administrative Procedure Act for the adecption of rules, to
provide reciprocal treatment to individuals who have, after
acquiring potential rights to benefits under this chapter,
acquired rights teo unemployment insurance under such act of
congress or who have, after acquiring potential rights to
unemployment insurance under such act of congress, acquired
rights to benefits under this chapter;

{g) services performed in the delivery and
distribution of newspapers or shopping news from house to
house and business establisnments by an individual under the
age of 18 years, but npot including the delivery or
distribution to any point or points for subsequent delivery
or distribution;

(h) services performed by real estate, securities, and
insurance satesmen salespeople paid solely by commissions

and without guarantee of minimum earnings;
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(i) service performed in the employ of a school,
college, or university if such service is performed by a
student who is enrolled and is regularly attending classes
at such school, college, or university or by the spouse of
such a student 1f such spouse is advised., at the time such
spouse commences to perform such service, that the
employment of such spouse to perform such service 1is
provided under a program to provide financial assistance to
such student by such school, college, or university and such
employment will not be covered by any program of
unemployment insurance;

{3) service performed by an individual who is enrolled
at a nonprofit or public educaticonal institution, which
normally maintains a reqular faculty and curriculum and
normally has a regularly crganized body of students in
attendance at the place where lts educational activities are
carried on, as a student in a full~-time program taken for
credit at such institution which combines academic
instruction with work experience 1f such service is an
integral patt of such program and such institution has so
certified to the emplaoyer, except that this subsection shall
not apply to service performed in a program established for
or on behalf of an employer or group of employers;

{k}) service performed in the employ of a hospital if

such service is performed by a patient of the hospital;
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(1) casual labor not in the course of an employer's
trade or business performed in any calendar quarter, unless
the cash remuneration paid for such service is 550 or more
and such service is performed by an individual who is
requlariy employed by such employer to perform such service.
"Regularly employed”" means the services are performed during
at least 24 days in the same quarter.

(2) "Employment" does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term
"employment" does not apply to service performed:

fa) in the employ of a church or convention or
association of churches or an organization which is operated
primarily for religiocus purposes and which 1is operated,
supervised, controlled, or principally supported by a church
or convention or assoclation of churches;

(b} by a duly ordained, commissioned, or licensed
minister of a church in the exercise of his the church's
ministry or by a member of a religious order in the exercise
of duties required by such order;

fc}--in-~the--empioy-—of--a--schesr--which--i3a--net--an
institution-of-higher-educations-prier-to-Becember-3i7-1377+

téy{c) in a facility conducted for the purpose of
carrying out a program of rehabilitation for individuals

whose earning capacity is impaired by age or physical or
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mental deficiency or injury or providing remunerative work
Eor individuals who, because of their impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving such
rehabilitation or remunerative work;

tey{d) as part of an unemployment work-relief or
work~-training preogram assisted or financed in whole or in
part by a federal agency or any adency of a state or
political subdivisicon thereof by an individual receiving
such work relief or work training; or

tfy(e) for a state prison or other state correctional
or custodial institution by an inmate of that institutijion."”

Section 4. Section 39-51-407, MCA, is amended to read:

"39-51-407. Reimbursement of fund by state. +%} This
state recognizes its obligation to replace, and herehy
pledges the faith Of this state that funds will be provided
in the future and applied to the replacement of any of the
money received after-Juty-37-394%7 from the United States ar
any agency thereof wunder Title III of the Social Security
Act, any unencumbered balances in the unemployment insurance
administration account as-ef-that-date, any money thereafter
granted to rhis state pursuant to the provisions of the
Wagner-Teyser Act, and any moneyrmade avallable by the state
or its political subdivisions and matched by such money

grantec¢ to this state pursuant te the provisions of the
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Wagner-Peyser Act which the secretary of labor fFinds have,
because of any action or contingency, been lost or have been
expended for purposes other than or in amounts in excess of
thogse found necessary by the secretary of labor for the
proper administration of this chapter. Such money shall be
promptly supplied by money furnished by the state of Montana
or any of its subdivisions for the use of the department and
used only for purposes approved by the secretary of lahor.
The department shall, if necessary, promptly report to the
governor and the governor to the legislature the amount
required for such replacement.
t2)--Fhis-section-shati-net--be--construed-—to--relieve
thia—-state-of-tes-obtigation-with-respect—to-fumds-received
priurhta—aniy-ir—i94i7—pursuant—tc—bhe—pravisionS'—ofﬂ-Tétie
¥¥f-of-the-Sociai-Securicy-aees"

Section 5. Section 39-51-1101, MCA, is amended to
read:

"39-51-1101. Commencement and termination of coverage
under chapter. (1) Any employing unit which is or becomes an
employer subject to this chapter within any calendar year
shall be subject to this chapter during the whole of such
calendar year, except that this subsection shall not apply
to an employing unit electing coverage as provided for in
39-51-1102.

(2) Except as otherwise provided in 39-51-1102, an
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employing unit shall cease to be an employer subject to this
chapter only as of January 1 of any calendar year only 1f it
files with the department prior to the last day.of February
of such year a written application for termination of
coverage and the department finds that the total wages
payable for employment by sald employer in the preceding
calendar year did not exceed $588 $1,000. For the purpose of
this subsection, the two or more employing units mentioned
in subsection (2) or (3) of 39-51-202 shall be treated as a
single employing unit."

Section 6. Section 39-51-1109, MCA, is amended to
read:

"39-51-1109. Tax appeals. Any person aggrieved by any
decision, determination, or redeterminaticon of the
department invelving contribution liabllity, contribution
rate, application for refund, or the charging of benefit
payments to employers mak ing payment in lieu of
contributions is entitled to a review in accordance with

Title 2, chapter 4, parts 6 and 7. Such decision,

determination, or redetermination is Ffinal unless an

interested party entitled to notice therecf applies for a

review within 10 days after notification was mailed to the

last known address, provided that the period may be extended

for good cause."”
Section 7. Section 39-51-1121, MCA, 1is amended to
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read:

"39-51-1121, Definitions., As used in this part and
part 12, the following definitions apply:

(1) “Computaticn date" means the reporting period
ending September 30 preceding the calendar year for which a
covered employer's contribution rate is effective.

(2) "Cutoff date" means December 31 immediately
follewing the computation date. The department may extend
the cutoff date in meritorious cases.

{3y “"Deficit employer" means a--covered-empioyer an

employer who is subject under this chapter and who has

established a record of accumulated benefits charged to his
the employer's account in excess of hits the employer's
accumulated contributions paid as of the cutoff date and-has
a-minns-expetrtence-factor.

(4) "Department" means the department of labor and
industry.

(5} "Eligible employer" means a--covered--smpioyer an

employer who i+a HAS BEEN subject under this chapter for the

3 years immediately preceding the computation date and who

has:
(a) paitd--econtribubtions--during--each--of-the-31-fiseal
years-immediateiy-preceding—the-compotatton-date filed all

contribution reports prescribed by the department;

(b} with--respect--to--such-—3-Fiscat-years; fited-atl

-20~ HB 143



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HB 0143/03

contributton-reports-preseribed-by-the-department paid all

contributions and assessments under 39-51-404{4), and

penalties and interest therecn;

{c) pard-ati-esrtributions-duoe-with-respeet-to--the--3
Eiscal--ymars--—before--the--cutoff--date-—-of-—-the--rate-year

established a record of accumulated contributions in excess

of benefits charged to the employer’s account; and

(d) estabiished--a-record-of-accumuiated-conktributions
tn-exceas-of-benefita-charged-to-his-account;-and paid wages

in at least 1 of the 8 calendar quarters preceding the

computation date.

tey--achieved-a-plus-experience-factors

{6) "Fiscal vyear" means the four consecutive calendar
guarters ending on September 30.

{7) "Governmental entities™ means the state or any
political subdivision of the state or an instrumentality of
the state or a political subdivision, including any
employing unit funded directly by tax levies.

(B) "Unrated employer" means a-covered-employer-who
has-noc—paid-contributrons-in-each-of--the--3--fiscat--years
immediatelty--preceding—-tha-—computatien-date-sr-an-empioyer
wha-has-eatabitahed-a-record-of-accumutated-contributtoms~in
axcess-of-benefita-charged-to-his-account-but-has-ner--fited
ati--required--payroti--reports-or-patrd-contributieons-by-the

eutofE-date—for-any-of —the-quarters-in-the--3--fiscat--years
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immediatety--preceding-~the-computation-~date an _employer who

is subject under this chapter and who does not mee: all the

criteria of an eligible or a deficit employer."

Section 8. Section 39-51-1125, MCA, is amended to
read:
"39-51-1125. <Computation of payments in lieu of

contributions. (1) Ouetified After June 30, 1987, qualified

employers electing to make payments in lieu of contributions
shall pay into the fund an amount equivalent to the Ffull
amount of regular benefits plus ene-hatf-sf-the-ameunt the
state's share of extended benefits paid to individuals based
on wages paid by the employing unit. After December 31,
1578, governmental entities shall pay the full amount of
extended benefits.

{2) 1If benefits paid an individual are based on wages

paid by both the employer and one or more other employers,

the amount payable by any one employer t¢ the fund bears the
same ratio to total benefits paid to the individual as the
base period wages paid to the individual by such employer
bear to the total amount of base period wages paid to the

individual by all his the individual's base period

employers,
(3) 1If the base period wages of an individual inciuyde
wages from more than one such employer, the amount to be

paid into the fund with respect to the benefits paid to the
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individual shall be prorated among the liable employers in
proportion to the wages paid to the individual by each such
employer during the base period.

{4) The amount of payment required Ffrom employers
shall be ascertained by the department monthly and beccmes
due and payable by the emplcyer quarterly as directed in
this chapter. Penalty and interest for delinguency shall be
assessed such employers as specified in 39-51-1301,

t5y--A--nenprefit--organtration-—-which--elects——to-make
payments-in-tieu--of--contributions--inte--the~--unempioyment
itnsurance--fund--ta--net--itablte——to-make-such-paymenta-witch
respect-to-the-benefita-paid-to-any--individuai--whose--base
perisd---wages—--inciude---wages--for--previsusty--unecovered
servicesy-as—defined-in-39-5%-284t33teyr-to-the-extent—-that
the--unempioyment--insurance--fund--is--reimbursed--for-such
benefits-pursvane-to-section-i2:-of-Public-haw-94-5663"

Section 9. Section 39-51-1213, MCA, is amended to
read:

“39-51-1213. Classification of employers for
experience rating purposes, (1) The department shall for
each calendar year classify employers in accordance with
their actual experience in the payment of contributions and
with respect to benefits charged against their accounts,
with contribution rates reflecting benefit experience. Each

employer's rate for a calendar year shall be determined on
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the basis of mis the employer's record as of October 1 of
the preceding calendar year.

{2) In making the classification,; each eligible and
deficit employer's contribution rate is determined in thne
manner set forth below:

{a) Each employer is given an ‘“experience factor"”
which is contributions paid since October 1, 1981, minus
benefits charged on each employer's account since October 1,
1981, divided by hia the employer's average annual taxable
payroll rounded to the next lower deollar amount for the 13
fiscal years immediately preceding the computation date. The
computation o©of the "experience factor" shall be to six
decimal places.

(b) Schedules shall be prepared listing all eligible
and deficit employers in inverse numerical order of their
experience factors. There shall be listed on such schedules
for each employer in addition to the experience factor:

(i) the amount of his the employer's taxable payroll
for the fiscal year ending on the computation date; and

{ii) the cumulative total consisting of the sum of the
employer's taxable payroll for the fiscal year ending on the
computation date and the corresponding taxable payrclls for
all other employers preceding him that employer on the
schedules.

{3) The cumulative taxable payroll amounts listed on
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the schedules provided for in 39-51-1218 shall be segregated
into groups that will yield approximately the average tax
rate according to the tax schedule assigned for that
particular taxable year. Each group shall be identified by
the rate class number listed in the table which represents
the percentage limits of each group. Each employer on the
schedules is assigned that contribution rate opposite hts

that employer's rate class for the tax schedule in effect

for the taxable year.

{d) (a}) If the grouping of rate classes requires the
inclusion of exactly one-half of an employer's taxable
payroll, the employer is assigned the lower of the two rates
designated for the two classes in which the halves of his
that employer's taxable payroll are so required.

(by If the group of rate c¢lasses requires the
inclusion of a portion other than exactly one-half of an
empleyer’'s taxable payroll, the employer is assigned the
rate designated for the class in which the greater part of
hi=s that employer's taxable payroll is so required.

(c) If one or more employers on the schedules have
experience fEactors identical to that of the last employer
included in a particular rate class, all such employers are
included in and assigned the contribution rate specified for
such class, notwithstanding the provisions of 39-51-1214.

{5} If the taxable payroll amount or the experience
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factor or both such taxable payroll amount and experience
factor of any eligible or déficit employer listed on the
schedules 1is changed, the employer is placed in that
position on the schedules which he the employer would have

occupied had his that employer's taxable payroll amount or

experience factor as changed been used in determining his

that employer's position in the Efirst instance, but such

change does not affect the position or rate classification
of any other employer listed on the schedules and does not
affect the rate determination for previous years.

{6) Deficit employers who have not filed all required

payroll reports or paid all contributions due by the cutoff

date must be assigned the maximum contribution rate in

effect for the taxable year.”

Section 1¢. Section 39-51-1219, MCA, is amended to
read:

"39-51-1219. Procedures for the substitution, merger,
or acguisition of an employer account by a suecessor
employing unit. (1) Subject to the provisions of subsection
(3), whenever any individual or organization (whether or not
a covered employer) in any manner succeeds to or acguires
all or substantially all of the business of an employer who
at the time of acquisition was a covered employer and
whenever in respect to whom the department finds that the

business of the predecessor is continued solely by the
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successor:

{a}) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
shall, upon the joint application of the predecessor and the
successor within 90 days after such acquisition and approval
by the department, be transferred to the successor employer
for the purpose of determining the successor's liability and
rate of contribution; and

tb) any successor who was not an employer on the date
of acquisition hbecomes a covered employer as of such dare.

(2) Whenever any individual or organization (whether
or not a covered employer) in any manner succeeds to or
acquires part of the business of an employer who at the time
of acquisition was a covered employer and whenever such
portion of the business is continued by the successor:

(a} so much o©f the separate account and the actual
contribution, benefit, and taxable payroll experience of the
predecessor as is attributable to the portion of the
business transferred, as determined on a pro rata basis in
the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bears
to the payroll of the predecessor in the last Eour completed
calendar quarters immediately preceding the date of
transfer, shall, upon the joint application of the

predecessor and the successor within 90 days after such

=27~ HB 143

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0143/03

acquisition and approval by the department, be transferred
to the successor employer for the purpose of determining the
successor's liability and rate of contribution; and

{b) any successor who was not an employer on the date
of acguisition becomes a covered employer as of such date.

(3) (a) The 90-day pericd may be extended at the
discretion of the department.

(b} Whenever a predecesscr covered enployer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2}
is mandatory except when it is shown by substantial evidence
that neither the management, or ownership, er nor both the
management and ownership are net substantially the same for
the successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer,
Whenever such mandatory transfer involves only a portion of
the experience rating record and the predecessor or
successor employers fail to supply the required payroll
information within 10 days aftter notice, the transfer shall
be based on estimates of the applicable payrolls.

(4) (a) If the successor was a covered employer prior
to the date of the acquisition of all or a part of the

predecessor's business, his the successor's rate of

contribution, effective the first day of the calendar vyear

immediately following the date of acquisition, is based on
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the combined experience of the predecessor and successor.

(b) If the successor was not a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, his the successor's raté is the rate
applicable to the predecessor with respect to the period
immediately preceding the date of acquisition, but if there
was more than one predecessor, the successor’'s rate shall be
a newly computed rate based on the combined experience of
the predecessors, becoming effective immediately after the
date of acquisition and remaining in effect for the balance
of the rate year."

Section 11. Section 39-51-1301, MCA, is amended to
read:

"39-51-1301. {Temporary) Penalty and interest on
past-due contributions. (1) Contributions unpaid on the date
on which they are due and payable, as provided by
subsections (1) and (2) of 39-51-1103 and 39-51-1125%, that

are paid within-—20--days—-after by the end of the month

following the due date shall be subject to a penalty
assessment oF $10 or 10% of the contribution due, whichever
is greater. 1If the contributions are not paid within--28

days--after by the end of the month fcllowing the due date,

the employer shall be subject to a penalty assessment of $15
or 15% of the contributions due, whichever is greater. All

past-due contributions shall bear interest at the rate of
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18% a year, to be prorated on a daily basis.

{(2) A penalty of $40 shall be assessed whenever, as
the result of a wiliful refusal of an employer to furnish
wage information or pay contributions on time, the
department issues a subpoena to obtain wage information or
makes a summary or Jjeopardy assessment pursuant to
39-51-1302,

(3) There is an account in the federal special revenue
fund. Penalties and interest collected under this section
must be deposited in that account. Money deposited in that
account and appropriated to the department must be used by
the department to administer this chapter and for .programs
to train and retrain unemployed and underemployed persons.
Money in the account not appropriated for these purposes
must be transferred by the department to the unemployment
insurance trust fund at the end of each fiscal year.

(4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

{5) All money accruing to the unemployment insurance
trust fund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.

39-51-1301. (Effective July 1, 1989) Penalty and
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interest on past-due contributions. {1) Contributions unpaid
on the date on which they are due and payable, as provided
by subsections {1) and (2) of 39-51-1103 and 395-51-1125,

that are paid within-28-days-after by the end of the month

following the due dare shall be subject to a penalty
assessment of $10 or 10% of the contribution due, whichever
is greater. If the contributions are not paid within--26

days--after by the end of the month following the due date,

the employer shall be subject to a penalty assessment of §1S
or 15% of the contributicns due, whichever is greater, all
past-due contributions shall bear interest at the rate of
18% a year, to be prorated on a daily basis.

{2) A penalty of $40 shall be assessed whenever, as
the result of a willful refusal of an employer to furnish
wage information or pay contributions on time, the
department issues a subpoena to obtain wage information or
makes a summary or jeopardy assessment pursuant to
39-51-1302.

{3) Interest and penalties collected pursuant to this
section shall be éaid into the unemployment insurance trust
fund.

(4) When failure to pay contributions on time was not
caused by willful intent of the employer, the department may
abate the penalty and interest.

{S) ALl money accruing to the unemployment insurance
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trust Eund from interest and penalties collected on past-due
contributions must be used solely for the payment of
unemployment insurance benefits and may not be used for any
other purpose.”

Sectien 12. Section 39-51-1303, MCA, is amended to
read:

"39-51-1303. Collection of wunpaid contributions by
civil action. (1) If, after due notice, any employer
defaults in any payment of contributions or interest
thereon, the department may ¢m at its discretion initiate a
civil action in the name of the Montana department of labor
and industry tc collect the amount due, and the employer
adjudged in default shall pay the costs of such action. ¥%he

venne--for—-—-such--aeeten-—-may;-—in-—-the—-discretian--of--rhe

department;-be-in-Lewia-and-Clark-Eountys

{2) An action for the collection of contributions due
must be brought within 5 years after the due date of such
contributions or it is barred.

{3) The department may pursue its remedy under either
this section or 39-51-1304, or both."

Section 13, Section 39-51-1304, MCA, is amended to

read:
*39-51-1304. Lien for payment of unpaid contributions
and assessments —- levy and execution., Unpaid contributions

and assessments under 39-51-404(4), including penalties and
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interest assessed thereon, have the effect of a judgment

against the employer, arising at the time the--contributions
such payments are due. The department may issue a
certificate of lien setting forth the  amount of
¢ontributions-—-due--and--acerned--interest payments due and
directing the clerk of the district court of any county of
the state to enter the certificate as a judgment in the

docket pursuant to 25-9-301. From the time the judgment is

docketed, it becomes a lien upon all real and-personat

property of the employer. FROM THE TIME THE JUDGMENT IS

FILED WITH THE SECRETARY OF STATE OR A REGISTRAR OF PERSONAL

PROPERTY SPECIFICALLY DESCRIBING THE PERSONAL PROPERTY, IT

BECOMES A LIEN UPON PERSONAL PROPERTY OF THE EMPLOYER. After

the due process requirements of 39-51-1109 and 39-51-2403
have been satisfied, the department may enforce the judgment
pursuant to Title 25, chapter 13, except that the department
may enforce the judgment at any time within 10 years of the
creation of the lien."

Section 14. Section 39-51-2101, MCA, is amended to
read:

*39-51-2101. Total unemployment -- when. An individual
shall be deemed totally unemployed in any week during which
he the individual performed no work and earned no wages or a
week of less than full-time work with wages of less than 2

times his the individual's weekly benefit amount. Ne
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tndividuat--is--unemptoyed--in---any---week---that---he--—-is
setf-emptoyeds"

Section 15. Section 39-%51-2105, MCA, is amended to
read:

"39-51-2105. Qualifying wages. ti}-Po--guatify--as-—-an
insured--worker--an-individuai-must-have-been-paid-wages—for
insured-wark-in-the-quarters-of-his-base--pertod--an--amount
totating--not——tess--than--i-i/2--times-his-base-peried-high
guarter-wagess

t2}--On-and-afeer-duty--%7--19887--te To gqualify for
benefits, an 1ndividual must have had at least 20 weeks of
work with an average of $50 per week in subject employment
in the base period. To qualify for benefits, the total base
period wages must be $1,000 or meore.

f3}——Hieh-reﬁpect—to—weeks-of—unemp}oyment—beginningfon
er-after-dannary-t7--19387--wagea-—for——insured--wark--shati
tnciude--wages—-paid--fer-previousiy-nncovered-servicess: Por
the--purposes--of--this--subseetiony—-the--term--Upreviousty
gneevered-servicesd-means-services:

tay--which---were——-not——-empitoyment---as——-defimed-——in
39-Sk—ieéfiffai-and-fiffb?—at—any——téme——during——the-—i-year
period-ending-bDecember-31;-19357-and

th¥--which=

tt¥--are---—-agricuiturat-———tabor;----as—--defined---in

39-51-203¢8)7---or-—-demestie---servicer---as-——-defined-—-in
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39-5%-283¢t%}--or

f§§+-ae¢——:ervices-—perEarmed--by——hn—~empioyee—ef-bhis
state-or-a-politieal-subdivision--theresf;-—as--provided—-in
39—5&—993tS}T—-er——by*an—empioyee~ef—a—nonpto£iE—educationc}
instftution-whieh—ia—net—an—institution-of-higher~educntion7
us—previded-in-—39—5i—293f6+7——exeept——to——the——extent——thut
assiatunce*--under——?itie-—ii—»af——the——Emergency——&obs——and
Hhempioyment-Assistanee-Act-of-1974-was-paid-on-the-basin—of
suach~services:"

Section 16. Section 39-51-2303, MCA, is amended to
read:

"39~51-2303. Disqualification for discharge due to
misconduct. An individual shall be disqualified for henefits
tf-he-has-been after being discharged:

(1) for misconduct connected with his the individual's

work or affecting his the individual's employment until an

the individual has performed services, other than
self-employment, for which remuneration is received equal to

or in excess of eight times h+s the individual's weekly

benefit amount subsequent to the week in which the act
causing the disqualiéication occurred.

(2) for gross misconduct connected with Mmis the
individual's work or committed on the employer's premises,

as determined by the department, for a period of 12--menths

52 weeks."
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Section 17. Section 39%-51-2304, MCA, is amended to
read:

"319-51-2304. Disqualification for failure to apply for
or to accept suitable work. (1) Effecttve-Aprii-t7-19377--2n
An  individual is disqualified for benefits if he ¢the
individual fails without good cause either to apply for
available and suitable work when so directed by the
employment office or the department or to accept an offer of

suitable work effered-to-mim which ke the individual 1is

physically able and mentally qualified to perform or to
return to his customary self-employment, i1f any, when so
directed by the department. Such disqualification continues
for the week in which such failure occurs and until the
individual has pertormed services, other than
self-employment, for which remuneration is received equal to

or in excess of his six times that individual's weekly

benefit amount ¢n--6-separate-weeks subsequent to the date
the act causing the disqualification occurred, with 6 weeks'
reduction in benefit duration, as determined by the

department, provided he the individual has not left this

work under disqualifying circumstances.

{2) In determining whether or not any work is suitable
for an individual, the department shall consider:

{A) the degree of risk involved to nts the

individual's health, safety., and moralsy; his
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{B) the individual's physical fitness and prior

trainingy; his

(C) THE INDIVIDUAL'S experience and previous

earningsy; hts

{D)] THE INDIVIDUAL'S length o©f unemployment and

prospects for securing 1local work in his the customary
occupationy; and

{E) the distance of the available work from Rkis the
individual's residence.

{(3) Notwithstanding any other provisions of this
chapter, including subsection (4}, no work may be considered
suitable and benefits may not be denied under this chapter
to any otherwise eligible individual for refusing to accept
new work under any of the following conditions:

fa) if the position offered is vacant due directly to
a strike, lockout, or other labor dispute;

{b) if the wages, hours, or other conditions of the
work offered are substantially less favorable to the
individual than those prevailing for similar work in the
locality;

{c) 1iE, as a condition of being employed, the
individual would be required to join a company union or to
resign from or refrain from Jjoining any bona fide labor
organization.

(4) Subject to subsection (3), after 13 weeks of
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unemployment, suitable work is work that meets the criteria
in this section and that offers 75% of the individual's
earnings in hts previous ingured work in hts the
individual's customary occupation. No individual, however,
is required to accept a job paying less than the federal
minimum wage.,"

Section 18. Section 39-51-2402, MCA, 1s amended to
read:

"39-51-2402. Initial determinaticon -~ redetermination.
(1) A representative designated by the department and
hereinafter referred to as a deputy shall promptly examine
the ¢laim and, on the basis of the facts found by him the
deputy, shall either determine whether or not such claim is
valid and, if wvalid, the week with respect to which benefits
shall commence, the weekly benefit amount payable, and the
maximum duration thereof or shall refer such claim or any
question involved therein to an appeals referee who shall
make ®mits the decision with respect thereto in accordance
with the procedure prescribed in 39-51-2403. The deputy
shall promptly notify the claimant and any other interested
party of the decision and the reasons therefor.

{2) The deputy may for good cause reconsider his the
decision and shall promptly notify the c¢laimant and such
other interested parties of hts the amended decision and the

reasans therefor.
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(3) No determination or redetermination of an initial
or additional claim shall be made under this section unless
5 days' notice of the time and place of the claimant's
interview for examination of the claim is mailed +to each
interested party.

{4) A determination or redetermination shall be deemed
final wunless an interested party entitled to notice thereof
applies for reconsideration of the determination or appeals
therefrom within 5-days-afeer-detivery-cf-such-notifteatian
or-within-7 10 days after such notification was mailed to

his the interested party's last known address, provided that

such pericd may be extended for good cause."

Section 19. Section 39-51-2403, MCA, is amended to
read:

"39-51-2403, Decision of appeals referee. After a
hearing, an appeals referee shall make findings and
conclusions promptly and on the basis thereof affirm,
modify, or reverse the deputy's determination or
redetermination. Each interested party shall be furnished
promptly a copy of the decision and the supporting findings
and conclusions., This decision shall be Ffinal unless
further review is initiated pursuant to 39-51-2404 within &
days-aftec-deltivery-sf-sueh-notification—sr—withipn-7 10 days
after such notification was mailed to his the interested

party's last known address, provided that such pericd may be
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extended for good cause."

Section 20. Section 39-51-2410, MCA, is amended to
read:

"39-51-2410. Finality of beard’'s decision ~- judicial
review. (1) Any decision ef the board in the absence of an
appeal therefrom as herein provided shall become final 30
days after the date of notification or mailing thereofs
exeept-in-the-case-af--the--department--when-—such--deciaion
becomes--£inat-—-20--days-£feltewing-the-baardta-dectstony and
judicial review thereef shall be permitted only after any
party claiming to be aggrieved thereby has exhausted his all
remedies before the board., Fhe-deparement-shati-be-deemed
to-be-a-party-to-any--3jndicial--action--involving--any--sueh
deeciston--and--may-—-be--represented-in-any-such-action-by—an
attoarney-employed-by-the-department-or-at--the--departmentis

requesty-——by--the-attsrney-generar: THE DEPARTMENT IS DEEMED

TO BE A PARTY TQ ANY JUDICIAL ACTION TINVOLVING ANY SUCH

DECISION AND MAY BE REPRESENTED IN ANY SUCH ACTION BY AN

ATTORNEY EMPLOYED BY THE DEPARTMENT OR, AT THE DEPARTMENT'S

REQUEST, BY THE ATTORNEY GENERAL.

{2) Within 30 days after the date of notification or
mailing of the decision of the board, any party aggrieved
thereby may secure judicial review thereof by commencing an
action in the district court of the county in which said

party resides and in which action any other party to the
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proceeding before the board shall be made a defendant. 1In
such action a petition, which need not be verified but which
shall state the grounds upon which a review is sought, shall
be served upon the commissioner of labor and industry and
all other interested parties in the manner provided in the
Montana Rules of Civil Procedure.

(3) With--itts-answer;-the The department shall certify
and file with said court all documents and papers and a
transcript record of all testimony taken in the matter,
together with the bhoard's findings of fact and decision.
The beoard may alse in its discretion certify to such court
questions of law involved in any decision by it.

{4} Whenever the department seeks review of a decision
of the board, all interested parties shall be served with a
copy of its petition together with all documents filed with
the court.

(5) In any judicial proceeding under 39-51-2406
through 39-51-2410, the £findings of the board as to the
facts, if supported by evidence and in the absence of fraud,
shall be conclusi;e and the jurisdiction of said court shall
be confined to questions of law. Such acgtion and the
questions so0 certified shall be heard in a summary manner
and shall be given precedence cver all other civil cases
except--cases-aristng-under-the-warkersl-compensatton-taw-of

ehis--srate EXCEPT CASES ARISING UNDER  THE WORKERS '
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COMPENSATION LAW OF THIS STATE.

(6) An appeal may be taken from the decision of the
district court to the supreme court of Montana in the same
manner, but not inconsistent with the provisions of this
chapter, as is provided in eivil ecases. It shall not be
necessary in any judicial proceeding under this section to
enter exceptiens to the rulings of the board and no bond
shall be reguired for entering such appeal. Upon the final
determination of such judicial proceeding, the department
shall enter an order in accordance with such determination.”

Section 21. Section 39-51-2501, MCA, is amended to
read:

"39-51-2501. Definitions. As used in this part, unless
the context clearly requires otherwise, the following
definitions apply:

{1} "Extended benefit period" means a pericd which:

{a) begins with the third week after a week for which
there is a state "on" indicator, provided that ngo extended
benefit period may begin by reason of a state "on" indicator
before the 1ld4th week following the end of a prior extended
benefit period which was in effect with respect to this
state:; and

(b} ends with the third week after the first week for
which there is a state "off" indicator or the 13th

consecutive week of such periocd.
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(2) (a) "Rate of insured unemployment”, for purposes
of 39-51-2504 and 39-51-2505, means the percentage derived
by dividing the average weekly number of individuals filing
claims for regular benefits in this state for weeks of
unemployment with respect to the most recent
13-consecutive-week period, as determined by the department
on the basis of its reports to the U.S. secretary of labor,
by the average monthly employment covered under this chapter
for the first 4 of the most recent 6 completed calendar
quarters ending before the end of such 13-week period.

(b) Computations required by the provisions of
subsection ({2){a) shall be made by the department in
accordance with regulations prescribed by the U.S. secretary
of labor.

(3) "Regular benefits" means benefits payable to an
individual under this chapter or under any other state law,
including benefits payable to federal civilian‘employees and

to ex-servicemen ex-service perscnnel pursuant to 5 U.S.C.

chapter 85, other than extended benefits.
(4) "Extended benefits" means benefits, including
benefits payable to federal wcivilian employees and to

eéx-servicemen ex-service personnel pursuant te 5 U.5.C.

Chapter 85, payable to an individual under the provisions of

this part for weeks of unemployment in his the individual's

eligibility period.
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{5) "Eligibility period", sf-an-individua: relating to

extended benefits, means the period consisting of the weeks

in his the individual's benefit year which begin in an

extended benefit period and, if mis the individual's benefit

year ends within such extended benefit periecd, any weeks
thereafter which begin in such period.

(6} "Exhaustee" means an individual who, with respect
to any week of unemployment in his the eligibility period:

fa) has received, prior to such week, all of the
regular benefits that were available te--him under this
chapter or any other state law, including dependents’
allowances and benefits payable to federal civilian

employees and ex-serviesmen ex-service personnel under 5

U.S.C. chapter 85, in his the current benefit vyear that
includes such week; provided that, for the purposes of this
subsection, an individual shall be deemed to have received
all of the regular benefits that were available tea-him
although, as a result of a pending appeal with respect to
wages that were not considered in the original monetary

determination in—-his of the benefit year, he the individual

may subsequently be determined to be entitled to added
regular benefits;

(b) hits the benefit year having expired prior to such
week, has no or insufficient wages on the basis of which he

the individual could establish a new benefit year that would
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include such week:;

{c¢) has no right to unemployment benefits or
allowances, as the case may be, under the Railroad
Unemployment Insurance Acty-the-FTrade-Expansion-Aee-of-19627
the-Antomative-Products—Prade-Act-0f-29657 and such other
federal laws as are specified in requlations issued by the
U.8. secretary of labor; and

(d} has not received and is not seeking unemployment
benefits wunder the unemployment compensation law of Canada,
but if he the individual is seeking such benefits and the
appropriate agency finally determines that ke the individual
is not entitled to benefits under such law, he the
individual is considered an exhaustee.

{7) “State law" means the unemployment insurance law
of any state approved by the U.S. secretary of labor under
section 3304 of the Internal Revenue Code of 1954."

Section 22. Section 39-51-3105, MCA, is amended to
read:

"39-51-3105. Assignment, pledge, or encumbrance of
right to benefits void -- benefits exempt from levy,
execution, attachment, or other remedy for collection of
debt -- exception. Any assignment, pledge, or encumbrance of
any right to benefits which are or may become due or payable
under this chapter shall be void, and such rights to

benefits shall be exempt from levy, execution, attachment,
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or any other remedy whatsoever provided for the collection
of debt, and benefits received by any individual, so long as
they are not mingled with other funds of the recipient,
shall be exempt £from any remedy whatsoever for the
collection of ali debts except debts--incurred--fer
necesaaries-furnitshed-to-such-individual-or--his--spouse—-or
dependents-—--during-——the--time--when--such--individuat--was

unempioyed as provided in 39-5i-3106. Any waiver of any

exemption provided for in this section shall be woid."

Section 23, Section 39-51-3202, MCA, is amended to
read:

"39-51-3202. Making false statement or representation
or failing to disclose material fact in order to obtain or
increase benefits -- criminal penalty. (1) A person who, in
order to obtain or increase for himseif personal gain or for
any other person Dbenefits under this chapter or under an
employment security law of any other state or territory or
the federal government, knowingly makes a false statement or
representation or Knowingly £fails to discleose a material
fact is guilty of a crime under 45-7-203, and the department
may cause criminal proceedings to be initiated against him

the person.

(2) A person will be required to repay to the

department an amount as determined by 39-51-3201(2).

{3) For purposes of this section, restitution awarded
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under this section must include a sum equal to the amount

wrongfully received plus 18% interest a year notwithstanding

the provisions of 25-9-205."

Section 24, Section 39-51-3206, MCA, is amended to
read:
"39-51-3206. biabiiity-—-fer---wrongfui-—-ar—-improper

receipt-of-benefies Collection of benefit overpayments. Any

perssn----wher~—-by---~reason---of-—-the---nendisciosure——-or
misrepresentation-by-him-or-by-anether-of-a--materiai--fact;
trrespective----of----whether----such-—--nandisetosure--—-or
misrepreaentation—was—knewn-or—frauduient7—has—received-—any
sum--as-benefits-nnder-this-chapter-white-any-conditions—for
the-receipt-of-benefits-imposed-by--this-—chapter—-were--not
fuifitted--in--hisa--case--or--while-he-was-disquatified-fram
receiving--benefits—-shall --in--ehe-—-discretion---of~-~—the
department;--either-be-tiabie-to-have-suech-sum-deducted—from
any-future-benefits-payabie-to-him--under--this—-chapter--sr
shati---be--tiable-—-to--repay--to--the--department——far--the
unempioyment-insurance-fund-a-sum-equat--es--the--amount--so
received--by-—-himy--and-such-sum-shaii-be-collectibie-in—the
manner—provided-in—this—chapter-for-the—coi1ection——of«—past
due--contributions---An--action-—for--eotiection-sf-overpaid
benefits-must-be-kErought-within-S-years-after--eha—-date--of

such--overpayment--or--it-—is—-—-harreds A person who receives

benefits not authorized by this chapter shall repay to the
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department either directly or, as _authorized by the

department, by offset of future benefits to which the

claimant may be entitled, or by a combination of both

methods, a sum equal to the amount of the overpayment. The

sum s collectible in the manner provided in this chapter

for the collection of past due contributions unless the

department Ffinds that the benefits were received through no

fanlt of the perascn and the recovery of the benefits would

be against equity and good conscience. An action for

collection of overpaid benefits must be brought within 5

years after the date of the overpayment. Notwithstanding any

cther provision of this chapter, the department may recover

an overpayment of benefits paid to any individual under this

state or another gtate law or under an unemployment benefit

program of the United States.”

NEW SECTION. Section 25. Authority to determine
uncollectibility of debts -- transfer of debts for
collection ~-- 1liability for payment of fees and costs of

collection. (1) After making all reasonable efforts to
collect unpaid eontribution CONTRIBUTIONS, assessments under
39-51-404(4), and penalties and interest thereon, or
overpaid benefits under 39-51-3206 and interest thereon, the
department may determine a debt to be unccllectible. Upon
determining that a debt is uncollectible, the department may

transfer the debt to the department of revenue for
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collection as provided in 17-4-104.

(2) Subject to approval by the department, reasconable
fees or costs of collection incurred by the department of
revenue may be added to the amount of the debf, including
added fees or costs. The debtor is liable for repayment of
the amount of the debt, plus fees or costs added pursuant to
this subsecticn. All money collected must be returned to the
department to be applied to the debt, except that all fees
or costs ccliected must be retained by the department of
revenue. If less than the full amount of the debt is
colliected, the department of revenue shall retain only a
propartionate share of the collection fees or costs.

Section 26. Section 1B-4-241, MCA, is amended to read:

"18-4~241. Authority to remove or suspend from
vendors® list, (1} The department may remove a person for
cause from consideration for award of contracts. The removal
may not be for a period of more than 3 years.

{2} The department may suspend a person from
consideraticen for award of contracts if there is probable
cause to believe that the person has engaged in activities
that may lead to removal. The suspension may not be for a
period exceeding 3 months unless an indictment has been
issued for an offense that would be a cause for removal
under subsection (3), in which case the suspension must, at

the request of the attorney general, remain in effect until
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after the trial of the suspended person. The authority to
remove or suspend must be exercised in accordance with rules
adopted by the department.

(3) The causes for removal or suspension include the
following:

(a) wviolation of contract provisions, as set forth in
(i) and (ii) of this subsection, of a character which is
regarded by the department to be sc serious as to justify
removal action:

(i) deliberate failure without good cause to perform
in accordance with the specifications or within the time
limit provided in the contract; or

(ii) a recent record of failure to perform or of
unsatisfactory performance in accordance with the terms of
one or more contracts, provided that failure to perform or
unsatisfactory performance caused by acts beyeond the control
of the contractor may not be considered to be a basis for
removal;

(b) failure tc respond to a number of solicitations
over & period of time as determined by the department in
accordance with rules, and after adeguate written notice to
the affected person of the intent to remove or suspend; and

{(c) any other cause the department determines to be so
serious and compelling as to affect responsibpility as a

state contractor, including removal by anocther governmental
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entity for any cause listed in the department's ruless; and

fdy failure to comply.with the provisions of Title 39,

chapter 51, or Title 39, chapter 71.

(4} The department shall issue a written decision to
remove or suspend, stating the reasons for the action taken.
A copy of the decision must be mailed or otherwise furnished
immediately to the persen invoived."

NEW SECTION. Section 27. Extension of authority. any
existing authority of the department of labor and industry
to make rules on the subject of the provisions of this act
is extended to the provisions of this act.

NEW SECTION. Section 28. Repealer. Section
39-51-2206, MCA, is repealed.

NEW SECTION, Sectiocn 29. Codification instruction.
Section 25 is intended to be codified as an integral part of
Title 39, chapter 51, part 32, and the provisions of Title
39, chapter 51, apply to section 25,

NEW SECTION, Section 30. Effective date. This act is
effective on-passage-and-approval JULY 1, 1987.

-End-
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Color

1. Page 12, line 13,

Fellowing: "agricultural purposes.™

Insert: “¥hen the ctherwise subject wages are paid by the employing
unit for the purpose of providing outfitter and gulde services, the
agricultural wages are not cavered.”
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STANDING COMMITTEE REPORT

SENATE March 5, " 87

( MR. PRESIDENT
LABOR AND EMPLOYMENT RELATIONS

We, your committee on

143
having had under consideration... HOUSE .. BILL ............................................................................ No oo
third reading copy | blue
color

HARPER (BLAYLOCK)

GENERAL REVISION OF UNEMPLOYMENT INSURANCE LAW

Respectfully report as follows: That HOUSE BILL No 143

.................................................................................................

be amended as follows:

1. Title, lines 6 through 3.

Following: "}"

Strike: remainder of lines 6 through "LIST" on line 8
Insert: "PROVIDING FOR REMOVAIL OR SUSPENSION OF A PERSON
FROM THE STATE VENDOR LIST FOR FAILURE TO COMPLY WITH THE
UNEMPLOYMENT INSURANCE LAW OR THE WORKERS' COMPENSATION ACT"

o

AND AS AMENDED,
BE CONCURRED IN
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