
HOUSE BILL NO. 123 

INTRODUCED BY BRADLEY, LORY, GIACOMETTO, SPAETH 

JANUARY 9, 1987 

FEBRUARY 14, 1987 

FEBRUARY 16, 1987 

FEBRUARY 17, 1987 

FEBRUARY 18, 1987 

FEBRUARY 19, 1987 

FEBRUARY 20, 1987 

FEBRUARY 21, 1987 

MARCH 12, 1987 

MARCH 17, 1987 

MARCH 19, 1987 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 81; NOES, 6. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 48; NOES, 1. 

RETURNED TO HOUSE WITH AMENDMENTS. 



MARCH 25, 1987 

MARCH 27, 1987 

APRIL 22, 1987 

APRIL 22, 1987 

APRIL 23, 1987 

APRIL 23, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE SENATE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

IN THE HOUSE 

FREE CONFERENCE COMMITTEE REPORTED. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 
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H./!. BILL NO.~ 

J3..oc\~ ~ ~ .·,. ¢· S'~ , INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING PARTIES IN A 

CIVIL ACTION TO HIRE A RETIRED JUDGE OR QUALIFIED MEMBER OF 

THE STATE BAR AS A JUDGE PRO TEMPORE; CLARIFYING THE 

AUTHORITY OF A JUDGE PRO TEMPORE; ESTABLISHING 

QUALIFICATIONS FOR A JUDGE PRO TEMPORE; MAKING THE PARTIES 

TO THE ACTION RESPONSIBLE FOR THE EXPENSES OF TRIAL AND THE 

SALARIES OF THE JUDGE AND COURT REPORTER; ESTABLISHING 

REQUIREMENTS FOR THE PLACE OF TRIAL, THE KEEPING OF RECORDS, 

AND APPEALS; ALLOWING A JUDGE PRO TEMPORE TO PRACTICE LAW, 

ADMINISTER ESTATES, AND HAVE A PARTNER WHO PRACTICES LAW; 

EXCEPTING A JUDGE PRO TEMPORE PROM THE ELECTION REQUIREMENT; 

ALLOWING A RETIRED JUDGE TO RECEIVE RETIREMENT BENEFITS 

WHILE ACTING AS A JUDGE PRO TEMPORE; AND AMENDING SECTIONS 

3-1-601, 3-1-603, 3-5-113, 3-5-201, AND 19-5-501, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-5-113, MCA, is amended to read: 

''3-5-113. Judges pro tempore. (l) A civil action in 

the district court may be tried by a judge pre tempore, who 

must be e-mem~~~-or-~he-~ar-or-t"e--~tate,--a9reed--tl~on--±n 

writ±ng--by--the--partie~--i±ti9ant--e~--t"etr--attorney~-of 

reeerdr-approve8-by-th~-eo~rt,-and sworn to try the cause 

~n• '""""''"'COWl<" 
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before entering upon his duties. 

(2) The judge pro tempore has the authority and power 

of an elected district court judge in civil actions. All 

proceedings before a judge pro tempore must be conducted in 

accordance with the rulP~ nf evidence and procedure 

governing district courts. 

titill Any order, judgment, or decree made or rendered 

by e~eh the judge pro tempore shall have the same force and 

effect as if made or rendered by the district court with the 

regular judge presiding." 

NEW SECTION. Section 2. Qualifications. Any of the 

following individuals may act as a judge pro tempore: 

(1) a member of the bar of the state who meets the 

qualifications for judge of the district court as 

in 3-5-202; 

(2) a retired judge of the district court; or 

(3) a retired justice of the supreme court. 

provided 

NEW SECTION. Section 3. Agreement or appointment 

waiver of jury trial. (l) Prior to trial and upon written 

agreement of all the parties to a civil action, a judge pro 

tempore may be hired to preside over the Whole or any aspect 

of the action as if the regular district court judge were 

presiding. 

{2) An agreement for a judge pro tempore constitutes a 

waiver of the right to trial by jury by any party having the 

-2- INTRODUCED BILL 
118 ~3 
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right. 

NEW SECTION. Section 4. Compensation -- expenses. (1) 

The salary of the judge pro tempore and court reporter and 

all other expenses associated with the trial are the 

responsibility of the parties to the action. The amount of 

salaries and other expenses and the manner of payment must 

be established by written agreement. 

(2) The judge pro tempore may not withhold his 

judgment as security for compensation. 

NEW SECTION. Section 5, Rooms -- records. {1) Each 

trial before a judge pro tempore must be conducted in a 

suitable room in the courthouse in the judicial district 

where the action was filed, unless the parties or their 

attorneys stipulate in writing that the trial may be held 

elsewhere. 

(2) All records must be filed and kept in accordance 

with the rules gove~ning the district court where the action 

was filed. 

NEW SECTION. Section 6. Appeals. An appeal from a 

final judgment of a judge pro tempore must be made in the 

same manner as an appeal from a final judgment of the 

district court. 

Section 7. Section 3-1-601, MCA, is amended to read: 

"3-1-601. Certain officers net to practice law or 

administer estates. (l) Except as provided in 3-1-604 and 

-3-
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except for a judge pro tempore, no justice or judge of a 

court of record or clerk of any court may practice law in 

any court in this state or act as attorney, agent, or 

solicitor in the prosecution of any claim or application for 

lands, pensions, or patent rights or other proceedings 

before any department of the state or general government or 

any court of the United States during his continuance in 

office. 

{2) Neither the court administrator nor any assistant 

may practice law in any of the courts of this state while 

holding his position. 

(3) No justice or judge of a court of record, except a 

judge pro tempore, may act as administrator or executor of 

any estate for compensation.'' 

Section 8. Section 3-1-603, MCA, is amended to read: 

"3-1-603. No judicial officer of court of record to 

have partner practicing law. (1) Except as provided in 

subsection (2), no judicial officer of a court of record 

may have a partner acting as attorney or counsel in any 

court of this state. 

(2) A partner of either a municipal court judge ~ 

judge pro tempore may act as attorney or counsel in any 

court of this state except the m~nteipa% court of his 

partner." 

Section 9. Section 3-5-201, MCA, is amended to read: 

-4-



LC 0219/01 

1 "3-5-201. Election and oath of office. (1) The judges 

2 of the district court, except judges pro tempore, must be 

3 elected by the qualified voters of the district. 

4 ( 2) Ee:eh Except as provided in subsection ( l), each 

5 judge of a district court must, as soon as he has taken and 

6 subscribed his official oath, file the same in the office of 

7 the secretary of state." 

8 Section 10. Section 19-5-501, MCA, is amended to read: 

9 "19-5-501. Eligibility for service retirement. (1) Any 

10 member who has completed at least 5 years or more service 

11 and has reached the age of 65 may retire and receive the 

12 proportional retirement allowances provided in 19-5-502. 

13 (2) No retirement allowances may be approved by the 

14 board while the member is drawing full compensation as a 

15 judge or justice. However, allowances may not be withheld 

16 for receiving compensation as a judge pro tempore." 

17 NEW SECTION. Section 11. Codification instruction. 

18 Sections 2 through 6 are intended to be codified as an 

19 integral part of Title 3, chapter 5, part 1, and the 

20 provisions of Title 3, chapter 5, part 1, apply to sections 

21 2 through 6. 

-End-

-5-
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HOUSE BILL NO. 123 

APPROVED BY COMMITTEE 
ON JUDICIARY 

INTRODUCED BY BRADLEY, LORY, GIACOMETTO, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING PARTIES IN A 

CIVIL ACTION TO HIRE A RETIRED JUDGE 8R-eBAc%P%88-MEMBER-8P 

~HE-S~A~E--BAR AS A JUDGE PRO TEMPORE; CLARIFYING THE 

AUTHORITY OF A JUDGE PRO TEMPORE; ESTABLISHING 

QUALIFICATIONS FOR A JUDGE PRO TEMPORE; MAKING THE PARTIES 

TO THE ACTION RESPONSIBLE FOR THE EXPENSES OF TRIAL AND THE 

SALARIES OF THE JUDGE AND COURT REPORTER; ESTABLISHING 

REQUIREMENTS FOR THE PLACE OF TRIAL, THE KEEPING OF RECORDS, 

AND APPEALS; ALLOWING A JUDGE PRO TEMPORE TO PRACTICE LAW, 

ADMINISTER ESTATES, AND HAVE A PARTNER WHO PRACTICES LAW; 

EXCEPTING A JUDGE PRO TEMPORE FROM THE ELECTION REQUIREMENT; 

ALLOWING A RETIRED JUDGE TO RECEIVE RETIREMENT BENEFITS 

WHILE ACTING AS A JUDGE PRO TEMPORE; AND AMENDING SECTIONS 

3-1-601, 3-1-603, 3-5-113, 3-5-201, AND 19-5-501, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA; 

Section 1. Section 3-5-113, MCA, is amended to read: 

11 3-5-113. Judges pro tempore. (1) A civil action in 

the district court may be tried by a judge pro tempore, who 

must be a-membe~-o£-~he-har-of-the--~eate,--a9ree~--ttpon--~n 

wr±ting--by--tne--partie~--iitigant--~r--their--attor~ey~-of 

reeord,-appro~ed-by-the-conrt,-e~d sworn to try the cause 
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before entering upon his duties. 

(2) The judge pro tempore has the authority and power 

of an elected district court judge in civil actions. All 

proceedings before a judge pro tempore must be conducted in 

accordance with the rules of evidence and procedure 

governing district courts. 

ti11ll Any order, judgment, or decree made or rendered 

by ~ttch the judge pro tempore shall have the same force and 

effect as if made or rendered by the district court with the 

regular judge presiding.'' 

NEW SECTION. Section 2. Qualifications. Any of the 

following individuals may act as a judge pro tempore: 

tit--8--member--of--the--b8r-of-the-~t8t~-who-meet~-th~ 

qtta~ific8tien~-£~r-j~dg~-of-the-di~triet-eotlrt--a~--p~ovided 

in-3-5-iGi; 

titi!J a retired judge of the district court: or 

t3ti11 a retired justice of the supreme court. 

NEW SECTION. Section 3. Agreement or appointment 

waiver of jury trial. (l) Prior to trial and upon written 

agreement of all the parties to a civil action, a judge pro 

tempore may be hired to preside over the whole or any aspect 

of the action as if the regular district court judge were 

presiding. 

(2) An agreement for a judge pro tempore con5tilutes a 

waiver of the right to trial by jury by any party having the 

-2- HB 123 
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right. 

NEW SECTION. Section 4. Compensation -- expenses. (1) 

The salary of the judge pro tempore and court reporter and 

all other expenses associated with the trial are the 

responsibility of the parties to the action. The amount of 

salaries and other expenses and the manner of 

be estdblished by written agreement. 

( 2) The judge pro tempore may not 

judgment as security for compensation. 

payment must 

withhold his 

NEW SECTION. Section 5. Rooms -- records. (1) E"ch 

trial before a judge pro tempore must be conducted in a 

suitable room in the courthouse in the judicial district 

where the action was filed, unless the parties or their 

attorneys stipulate in writing that the trial may be held 

elsewhere. 

(2) All records must be filed and kepl in accordance 

with the rules governing the district court where the action 

was filed. 

NEW SEC~ION. Section 6. Appeals. An appeal from a 

final judgment of a judge pro tempore must be made in the 

same manner as an appeal from a final judgment of the 

district court. 

Section 7. Section 3-l-601, MCA, is amended to read: 

"3-1-601. Certain officers not to practice law or 

administer estates. (1) Except as provided in 3-1-604 and 

-3- HB 123 

1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0123/02 

except for a judge pro tempore, no justice or judge of a 

court of record or clerk of any court may practice law in 

any court in this state or act as attorney, agent, or 

solicitor in the prosecution of any claim or application for 

lands, pensions, or patent rights or other proceedings 

before any department of the state or general government or 

any court of the United States during his continuance in 

office. 

(2) Neither the court administrator nor any assistant 

may practice law in any of the courts of this state while 

holding his positi• 

13) No justice or judge of a court of record, except a 

judge pro ternpo~e, may act as administrator or executor of 

any estate for compensation.'' 

Section 8. Section 3-1-603, MCA, is amended to read: 

''3-1-603. No judicial officer of court of record to 

have partner practicing law. (l) Excepl as provided in 

subsection (2), no judicial officer of a court of record 

may have a partner acting as attorney or counsel in any 

court of this state. 

(2) A partner of either a municipal court judge ~ 

judge pro tempore may act as attorney or counsel in any 

court of this state except the mttn~e~pa~ court of his 

partner." 

Section 9. Section 3-5-201, MCA, is amended to read: 

-4- HA 123 
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1 ''3-5-201. Election and oath of office. (1) The judges 

2 of the district court, except judges pro tempore, must be 

3 elected by the qualified voters of the district. 

4 ( 2) Seeh Except as provided in subsection ( 1), each 

5 judge of a district court must, as soon as he has taken and 

6 subscribed his official oath, file the same in the office of 

7 the secretary of state.'' 

8 Section 10. Section 19-5-501, MCA, is amended to read: 

9 "19-5-501. Eligibility for service retirement. (1) Any 

10 member who has completed at least 5 years or more service 

11 and has reached the age of 65 may retire and receive the 

12 proportional retirement allowances provided in 19-5-502. 

13 (2) No retirement allowance~ may be approved by the 

14 board while the member is drawing full compensation as a 

15 judge or justice. Howev~~_?.-~_lowances lTl?Y _ not be withheld 

16 for receiving compensation as a judge pro tempore. 11 

17 NEW S8CTION. Section 11. Codification instruction. 

18 Sections 2 through 6 are intended to be codified as an 

19 integral part of Title 3, chapter 5, part 1, and the 

20 provisions of Title 3, chapter 5, part 1, apply to sections 

21 2 through 6. 

-End-

-5- HB 123 
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HOUSE BILL NO. 123 

INTRODUCED BY BRADLEY, LORY, GIACOMETTO, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING PARTIES IN A 

CIVIL ACTION TO HIRE A RETIRED JUDGE 8R-eHAbrPrBB-MBMBBR-8P 

~HB-S~A~B-BAR 8R-eHAbrPrBB-MBMBBR-BP--~HB--S~A~B--BAR AS A 

JUDGE PRO TEMPORE; CLARIFYING THE AUTHORITY OF A JUDGE PRO 

TEMPORE; .ESTABLISHING QUALIFICATIONS FOR A JUDGE PRO 

TEMPORE; MAKING THE PARTIES TO THE ACTION RESPONSIBLE FOR 

THE EXPENSES OF TRIAL AND THE SALARIES OF THE JUDGE AND 

COURT REPORTER; ESTABLISHING REQUIREMENTS FOR THE PLACE OF 

TRIAL, THE KEEPING OF RECORDS, AND APPEALS; ALLOWING A JUDGE 

PRO TEMPORE·TO PRACTICE LAW, ADMINISTER ESTATES, AND HAVE A 

PARTNER WHO PRACTICES LAW; EXCEPTING A JUDGE PRO TEMPORE 

FROM THE ELECTION REQUIREMENT;. ALLOWING A RETIRED JUDGE TO 

RECEIVE RETIREMENT ·BENEFITS WHILE ACTING AS A JUDGE PRO 

TEMPORE; AND AMENDING SECTIONS 3-1-601, 3-1-603, 3-5-113, 

3-5-201, AND 19-5-501, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-5-113, MCA, is amended to read: 

"3-5-113. Judges pro tempore. (1). A civil action in 

the district court may be tried by a judge pro tempore, who 

must be a-member-er-t"e-b~r-e£-~he--state,--egreed--~pon--~n 

wri~±n~--by--the--part±es--%i~~gant--or--their--attorneys-or 

~n• , .. ,.,,.,,. councd 
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reeord7-approved-&y-~he-eoort7-and A-MBMBBR-8P--~HB--BAR--8P 

~HB-S~A~B7 AGREED UPON IN WRITING BY THE PARTIES LITIGANT OR 

THEIR ATTORNEYS OF RECORD7-APPR8VBB-B¥-~HB-e8SR~7 AND sworn 

to try the cause before entering upon hi~ duties. 

(2) The judge pro tempore has the authority and power 

of an elected district court judge in THE PARTICULAR civil 

net~efts ACTION TRIED IN THE MANNER PROVIDED FOR IN 

SUBSECTION (1). All proceedings before a judge pro tempore 

must be conducted in accordance with the rules of evidence 

and procedure governing district courts. 

titlll Any order, judgment, or decree made or rendered 

by s~eh the judge pro tempore shall have the same force and 

effect as if made or rendered by the district court with the 

regular judge presiding." 

NEW SECTION. Section 2. Qualifications. Any of the 

following individuals may act as a judge pro tempore: 

tt;--a--member--of--~he--bar-o£-ehe-s~a~e-who-mee~s-ehe 

q~a±tfiea~iefts-fo~-;~dge-o£-the-distrie~-eou~t--as--provided 

ift-3-,-~e~~ 

fit -A--MHMBBR--8P--~HB--BAR-9P-~HB-S~A~B-WH8-MB8~9-~H8 

eHAbTPTeA~f9NS-P8R-dHBGB-9P-~HB-BfS~Rre~-eaeR~--AS--PR8VlBBB 

IN-3-5-~e~~ 

t~ttltt~tll) a retired judge of the district court; or 

t3ttXtt3t(2) a retired justice of the supreme court. 

NEW SECTION. Section 3. Agreement or appointment 

-2- HB 123 
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waiver of jury trial, (1) Prior to trial and upon written 

agreement of all the parties to a civil action, a judge pro 

tempore may be hired to preside over the whole or any aspect 

of the action as if the regular district court judge were 

presiding. 

(2) An agreement for a judge pro tempore constitutes a 

waiver of the right to trial by jury by any party having the 

right, 

NEW SECTION. Section 4. Compensation -- expenses. (1) 

The salary of the judge pro tempore and court reporter and 

all other expenses associated with the trial are the 

responsibility of the parties to the action. The amount of 

salaries and other expenses and the manner of payment must 

be established by written agreement. 

(2) The judge pro tempore may not withhold his 

judgment as security for compensation. 

NEW SECTION. Section 5. Rooms records. ( 1) Each 

trial before a judge pro tempore must be conducted in a 

suitable room in the courtpouse in the judicial district 

where the action was filed, unless the parties or their 

attorneys stipulate in writing that the trial may be held 

elsewhere. 

(2) All records must be filed and kept in accordance 

with the rules governing the district court where the action 

was filed. 

-3- HB 123 
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NEW SECTION. Section 6. Appeals. An appeal from a 

final judgment of a judge pro tempore must be made in the 

same manner as an. appeal from a final judgment of the 

district court. 

Section 7. Section 3-1-601, MCA, is amended to read: 

"3-1-601. Certain officers not to practice law or 

administer estates. (1) Except as provided in 3-l-604 and 

except for a judge pro tempore, no justice or judge of a 

court of record or clerk of any court may practice law in 

any court in this state or act as attorney, agent, or 

solicitor in the prosecution of any claim or application for 

lands, pensions, or patent rights or other proceedings 

before any department of the state or general government or 

any court of the United States during his continuance i.n 

office. 

(2) Neither the court administrate~ nor any assistant 

may practice law in any of the courts of this state while 

holding his position. 

(3} No justice or judge of a court of record, except a 

judge pro tempore, may act as administrator o~ executor of 

any estate for compensation." 

section 8. Section 3-l-603, MCA, is amended to read: 

"3-1-603. No judicial officer of court of record to 

have partner practicing law. (1) Except as provided in 

subsection (2), no judicial officer of a court of record 

-4- HB 123 
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may have a partner acting as attorney or counsel in any 

court of this state. 

(2) A partner of either a municipal court judge or a 

judge pro tempore may act as attorney or counsel in any 

5 court of this state except the municip~% court of his 

6 partner." 

7 Section 9. Section 3-5-201, MCA, is amended to read: 

8 "3-5-201. Election and oath of office. (1) The judges 

9 of the district court, except judges pro tempore, must be 

10 elected by the qualified voters of the district. 

ll (2) Baeft Except as provided in subsection (1), each 

12 judge of a district court must, as-soon as he has taken and 

13 subscribed his official oath, file the same in the office of 

14 the secretary of state.'' 

15 

16 

Section 10. Section 19-5-501, MCA, is amended to read: 

11 19-5-501. Eligibility for service retirement. (1) Any 

17 member who has completed at least 5 years or more service 

18 and has reached the age of 65 may retire and receive the 

19 proportional retirement allowances provided in 19-5-502. 

20 (2) No retirement allowances may be approved by the 

21 board while the member is drawing full compensation as a 

22 judge or justice. However, allowances may not.be withheld 

23 for receiving compensation as a judge pro tempore." 

24 NEW SECTION. Section 11. Codification instruction. 

25 Sections 2 through 6 are intended to be codified as an 

-5- HB 123 
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integral part of Title 3, chapter 5, part 1, and the 

provisions of Title 3, chapter 5, part 1, apply to sections 

2 through 6, 

-End-
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BOUSE BILL NO. 123 

INTRODUCED BY BRADLEY, LORY, GIACOMETTO, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING PARTIES IN A 

CIVIL ACTION TO HIRE A RETIRED JUDGE BR-eBAbtPtBB-MHMBBR-BP 

~HB-S~A~B-BAR BR--eBAbtPtBB--MHMBBR--BP--~HB--S~A~B--BAR OR 

QUALIFIED MEMBER OF THE STATE BAR AS A JUDGE PRO TEMPORE; 

CLARIFYING THE AUTHORITY OF A JUDGE PRO TEMPORE; 

ESTABLISHING QUALIFICATIONS FOR A JUDGE PRO TEMPORE; MAKING 

THE PARTIES TO THE ACTION RESPONSIBLE FOR THE EXPENSES OF 

TRIAL AND THE SALARIES OF THE JUDGE AND COURT REPORTER; 

ESTABLISHING REQUIREMENTS FOR THE PLACE OF TRIAL, THE 

KEEPING OF RECORDS, AND APPEALS; ALLOWING A JUDGE PRO 

TEMPORE TO PRACTICE LAW, ADMINISTER ESTATES, AND HAVE A 

PARTNER WHO PRACTICES LAW; EXCEPTING A JUDGE PRO TEMPORE 

FROM THE ELECTION REQUIREMENT; ALLOWING A RETIRED JUDGE TO 

RECEIVE RETIREMENT BENEFITS WHILE ACTING AS A JUDGE PRO 

TEMPORE; AND AMENDING SECTIONS 3-1-601, 3-1-603, 3-5-113, 

3-5-201, AND 19-5-501, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-5-113, MCA, is amended to read: 

"3-5-113~ Judges pro tempore. (1) A civil action in 

the district court may be tried by a judge pro tempore, who 

must be 8-Member-o£-the-ber-ef-efte--s~8te,--a9reed--~pe"--±" 

~n• , .. "'"••• coundO 
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wr±~iftg--hy--tfte--partieB--±itigent--er--tfteir--a~~orneys-of 

reeord 7 -eppreyed-by-tfte-eeHrt7 -and A-MHMBBR-8P--~HB--BAR--9P 

~HB--S~A~BT A MEMBER OF THE BAR OF THE STATE, AGREED UPON IN 

WRITING BY THE PARTIES LITIGANT OR THEIR ATTORNEYS OF 

RECORD,--APPR9YBB--B¥-~HB-€BBR~,, APPROVED BY THE COURT, AND 

sworn to try the cause before entering upon his duties. 

(2) The judge pro tempore has the authority and power 

of an elected district court judge in THE PARTICULAR civil 

set~en~ ACTION TRIED IN THE MANNER PROVIDED FOR IN 

SUBSECTION (1). All proceedings before a judge pro tempore 

must be conducted in accordance with the rules of evidence 

and procedure governing district courts. 

titill Any order, judgment, or decree made or rendered 

by ~~e~ the judge pro tempore shall have the same force and 

effect as if made or rendered by the district court with the 

regular judge presiding." 

NEW SECTION. Section 2. Qualifications. Any of the 

following individuals may act as a judge pro tempore: 

t%t--a--member--o£--the--bar-ef-the-~ea~e-who-meet~-the 

quali£ieatioft~-for-jud9e-of-the-di~triet-eourt--e3--provide~ 

±n-3-5-~9~; 

tit--A--MHMBBR--BP--~HB--BAR-BP-~HB-S~A~H-WHB-MBH~S-~HB 

et!Ab!P!eA~!BNS-PBR-ifBBGH-BP-~HB-B~"~R!€~-€9!lR~--AS--PRBY!BBB 

!N-3-5":~6~; 

(1) A MEMBER OF" THE BAR OF THE STATE WHO MEETS THE 
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QUALIFICATIONS FOR JUDGE OF THE DISTRICT COURT AS PROVIDED 

IN 3-5-202; 

tittittittit(2) a retired judge of the district court; 

or 

t3ttitt3ttit(3) a retired justice of the supreme 

court. 

NEW SECTION. Section 3. Agreement or appointment 

waiver of jury trial. (1) Prior to trial and upon written 

agreement of all the parties to a civil action, a judge pro 

tempore may be hired to preside over the whole or any aspect 

of the action as if the regular district court judge were 

presiding. 

(2) An agreement for a judge pro tempore constitutes a 

waiver of the right to trial by jury by any party having the 

right. 

NEW SECTION. Section 4. Compensation -- expenses. (1) 

The salary of the judge pro tempore and court reporter and 

all other expenses associated with the trial are the 

responsibility of the parties to the action. The amount of 

salaries and other expenses and the manner of payment must 

be established by written agreement. 

(2) The judge pro tempore may not withhold 

judgment as security for compensation. 

his 

NEW SECTION. Section 5. Rooms records. ( 1) Each 

trial before a judge pro tempore must be conducted in a 
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suitable room in the courthouse in the judicial district 

where the action was filed, unless the parties or their 

attorneys stipulate in writing that the trial may be held 

elsewhere. 

(2) All records must be filed and kept in accordance 

with the rules governing the district court where the action 

was filed. 

NEW SECTION. Section 6. Appeals. An appeal from a 

final judgment of a judge pro tempore must be made in the 

same manner as an appeal from a final judgment of the 

district court. 

Section 7. Section 3-l-601, MCA, is amended to read: 

''3-l-601. Certain officers not to practice law or 

administer estates. (1) Except as provided in 3-l-604 and 

except for a judge pro tempore, no justice or judge of a 

court of record or clerk of any court may practice law in 

any court in this state or act as attorney, agent, or 

solicitor in the prosecution of any claim or application for 

lands, pensions, or patent rights or other proceedings 

before any department of the state or general government or 

any court of the United States during his continuance in 

office. 

(2) Neither the court administrator nor any assistant 

may practice law in any of the courts of this state while 

holding his position. 
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(3) No justice or judge of a court of record, except a 

judge pro tempore, may act as administrator or executor of 

any estate for compensation." 

Section 8. Section 3-1-603, MCA, is amended to read: 

"3-1-603. No judicial officer of court of record to 

have partner practicing law. (1) Except as provided in 

subsection (2), no judicial officer of a court of record 

may have a partner acting as attorney or counsel in any 

court of this state. 

(2) A partner of either a municipal court judge or a 

judge pro tempore may act as attorney or counsel in any 

court of this state except the mttftieipal court of his 

13 partner." 

14 

15 

Section 9. Section 3-5-201, MCA, is amended to read: 

"3-5-201. E1~ction and oath of office. (1) The judges 

16 of the district court, except judges pro tempore, must be 

17 elected by the qualified voters of the district. 

18 (2) Baeft Except as provided in subsection (1), each 

19 judge of a district court must, as soon as he has taken and 

20 subscribed his official oath, file the same in the office of 

21 the secretary of state." 

22 

23 

Section 10. Section 19-5-501, MCA, is amended to read: 

''19-5-501. Eligibility for service retirement. (1) Any 

24 member who has completed at least 5 years or more service 

25 and has reached the age of 6~ may retire and receive the 
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proportional retirement allowances provided in 19-5-502. 

(2) No retirement allowances may be approved by the 

board while the member is drawing full compensation as a 

judge or justice. However, allowances may not be withheld 

for receiving compensation as a judge pro tempore." 

NEW SECTION. Section 11. Codification instruction. 

Sections 2 through 6 are intended to be codified as an 

integral part of Title 3, chapter 5, part 1, and the 

provisions of Title 3, chapter 5, part 1, apply to sections 

2 through 6. 

-End-
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STANDING COMMITTEE REPORT 

SENATE 
... ..I:1?r.c:\1. n"' 1987 ... , s .... 

MR. PRESIDENT 

We. your committee on .................................. J.UD.IC.IARY .......................................................................... . 

having had under consideration ................................................. HOUSE .. BILL.......... . ................. No .... 12 3 ..... . 

_ __.T._.H._I .... R'l.ID~--- reading copy ( BLUE 
color 

Hiring retired judges or qualified lawyers xx as temporary judges. 
Bradley (Blaylock) 

Respectfully report as follows: That. ................................................ HOUSE .. B. ILL ..................... No .. 1.2.3 ...... . 

be amended as follows: 

1. Title, line 6 • 
Following: ''BAR'' 
Insert: "or-qualified member of the state bar" 

2. Page 2, line 2. 
Following: "S'ilA'ilE7 " 
Insert: "a member of the bar of the state," 

3. Page 2, line 3. 
Following: "€9HR!£1 7 " 

Insert: ", approved by the court,'' 

4. Page 2, line 23. 
Following: line 22 
Insert: "(1) a member of the bar of the state who meets the 

qualifications for judge of the district court as 
provided in 3-5-202;" 

Renumber: subsequent subsections 

AND AS Al1ENDED I 

BE CONCURRED IN 

~ 

~~ 



) 
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l 

CONFERENCE COMMITTEE REPORT Report No •... One .............. . 

. ~P.~.U ... ?.L .. 19 ... ?.L 
MR. SPEAKER 

We, your-----'---------""-'-='--------------- Conference Committee on 

House Bill No. 123 

met and considered House Bj 11 No 123 (Reference Copy - Salmon) 

We recommend as follows: That the amendments on the attached sheet be adopted. 

And that this Conference Committee report be adopted. 

FOR THE SENATE FOR THE HOUSE 

Rep. Mercer 

~:~;ful~~atd 

Rep. Keller 

""7lz1 z 



0 

0 

1. Title, line 5. 
Strike: "HIRE" 
Insert: "PETITION FOR THE APPOINTMENT OF" 

2. Page 2, line 5. 
Strike: "APPROVED" 
Insert: "appointed" 
Following: "COURT" 
Insert: "as provided in [section 3]" 

3. Page 3, line 7. 
Strike: "or appointment" 
Insert: ", petition, and appointment of judge pro tempore" 

4. Page 3, line 9. 
Following: "action," 
Strike: "a" 
Insert: "the parties may petition for the appointment of a 

judge pro tempore. If the district court judge having 
jurisdiction over the case where the action was filed finds 
that the appointment is in the best interest of the parties 
and serves justice, he may appoint the" 

5. Page 3, line 10. 
Str!ke: "may be hired" 
Insert: "nominated by the parties" 

6. Page 3, line 13. 
Strike: "agreement for" 
Insert: "appointment of" 

7112e/helen\wp 
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HOUSE BILL NO. 123 

INTRODUCED BY BRADLEY, LORY, GIACOMETTO, SPAETH 

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING PARTIES IN A 

CIVIL ACTION TO H~RB PETITION FOR THE APPOINTMENT OF A 

RETIRED JUDGE 8R--eBAbfP~BB--MBMBER--8P--~HB--S~A~E--BAR 8R 

eBAb~P~EB-MEMBER-SP-~HE-S~A~E-BAR OR QUALIFIED MEMBER OF THE 

STATE BAR AS A JUDGE PRO TEMPORE; CLARIFYING THE AUTHORITY 

OF A JUDGE PRO TEMPORE; ESTABLISHING QUALIFICATIONS FOR A 

JUDGE PRO TEMPORE; MAKING THE PARTIES TO THE ACTION 

RESPONSIBLE FOR THE EXPENSES OF TRIAL AND THE SALARIES OF 

THE JUDGE AND COURT REPORTER; ESTABLISHING REQUIREMENTS FOR 

THE PLACE OF TRIAL, THE KEEPING OF RECORDS, AND APPEALS; 

ALLOWING A JUDGE PRO TEMPORE TO PRACTICE LAW, ADMINISTER 

ESTATES, AND HAVE A PARTNER WHO PRACTICES LAW; EXCEPTING A 

JUDGE PRO TEMPORE FROM THE ELECTION REQUIREMENT; ALLOWING A 

RETIRED JUDGE TO RECEIVE RETIREMENT BENEFITS WHILE ACTING AS 

A JUDGE PRO TEMPORE; AND AMENDING SECTIONS 3-1-601, 3-1-603, 

3-5-113, 3-5-201, AND 19-5-501, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-5-113, MCA, is amended to read: 

"3-5-113. Judges pro tempore. ( 1) A civil action in 

the district court may be tried by a judge pro tempore, who 

must be 8--memeer--o£-the-bar-of-the-state;-8~ree0-~pe"-~" 
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writi"9-by--the--p8rtie~--rit±98"t--or--the±r--attorneys--of 

reeord,--appro¥ed--by--the-eourtr-and A-MEMBER-9F-~HE-BAR-8F 

~HE-S~A~ET A MEMBER OF THE BAR OF THE STATE, AGREED UPON IN 

WRITING BY THE PARTIES LITIGANT OR THEIR ATTORNEYS OF 

RECORD,-APPRSVBB-BY-~HB-€8HR~,, APPRSVEB APPOINTED ~~ THE 

COURT AS PROVIDED IN [SECTION 3], AND sworn to try the cause 

before entering upon his duties. 

(2) The judge pro tempore has the authority and power 

of an elected district court judge in THE PARTICULAR civil 

aetions ACTION TRIED IN THE MANNER PROVIDED FOR IN 

SUBSECTION (1). All proceedings before aiudge pro tempore 

must be conducted in accordance with the rules of evidence 

and procedure governing district courts. 

trtill Any order, judgment, or decree made or rendered 

by such the judge pro tempore shall have the same force and 

effect as if made or rendered by the district court with the 

regular judge presiding." 

NEW SECTION. Section 2. Qualifications. Any of the 

following individuals may act as a judge pro tempore: 

t%t--a-member-o£-th~-~ar-of-the--~tat~--whe--m~e~s--~~e 

q~o~i£±eot±on~--£or--jadge-o£-the-distriet-eottrt-a~-prov±~e~ 

±:n-3-5-i!9i!~ 

t±t--A-MEMBER-8P-~~E-BAR-8P-PHE--SPAPE--WH8--MEE~S--~HE 

eHAbfPf€A~~8NS--P8R--aHBSE-8P-~HE-BtS~H~~~-e~HH~-AS-PRBY!B~B 

~N-3-S-i!6i!7 
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(1) A MEMBER OF THE BAR OF THE STATE WHO MEETS THE 

QUALIFICATIONS FOR JUDGE OF THE DISTRICT COURT AS PROVIDED 

IN 3-5-202; 

tittlttittlt{2) a retired judge of the district court; 

or 

t3tt~tt3tt~ti3) a retired justice of the 

court. 

supreme 

NEW SECTION. Section 3. Agreement o~---ep~e~~tm~nt~ 

PETITION, AND APPOINTMENT OF JUDGE PRO TEMPORE -- waiver of 

jury trial. (l) Prior to trial and upon written agreement of 

all the parties to a civil action, e THE PARTIES MAY 

PETITION FOR THE APPOINTMENT OF A JUDGE PRO TEMPORE. IF THE 

DISTRICT COURT JUDGE HAVING JURISDICTION OVER THE CASE WHERE 

THE ACTION WAS FILED FINDS THAT THE APPOINTMENT IS IN THE 

BEST INTEREST OF THE PARTIES AND SERVES JUSTICE, HE MAY 

APPOINT THE judge pro tempore may-~~-hired NOMINATED BY THE 

PARTIES to preside over the whole or any aspect of the 

action as 

presiding. 

if the regular district court judge were 

(2) An ag~eemene--rer APPOINTMENT OF a judge pro 

tempore constitutes a waiver of the right to trial by jury 

by any party having the right. 

NEW SECTION. Section 4. Compensation-- expenses. (l) 

The salary of the judge pro tempore and court reporter and 

all other expenses associated with the trial are the 

-3- HB 123 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0123/05 

responsibility of the parties to the action. The amount of 

salaries and other expenses and the manner of payment must 

be established by written agreement. 

{2) The juJge pro tempore may not withhold his 

judgment as security for compensation. 

NEW SECTION. Section 5. Rooms records. (1) Each 

trial before a judge pro tempore must be conducted in a 

suitable room in the courthouse in the judicial district 

where the action was filed, unless the parties or their 

attorneys stipulate in writing that the trial may be held 

elsewhere. 

(2) All records must be filed and kept in accordance 

with the rules governing the district court where the action 

was filed. 

NEW SECTION. Section 6. Appeals. An appeal from a 

final judgment of a judge pro tempore must be made in the 

same manner as an appeal from a final judgment of the 

district court. 

Section 7. Section 3-1-601, MCA, is amended to read: 

••J-1-601. Certain officers not to practice law or 

administer estates. (l) Except as provided in 3-1-604 and 

except for a judge pro tempore, no justice or judge of a 

court of record or clerk of any court may practice law in 

any court in this state or act as attorney, age11t, or 

solicitor in the prosecution of any claim or application for 
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lands, pensions, or patent rights or other proceedings 

before any department of the state or general government or 

any court of the United States during his continuance in 

office. 

(2) Neither the court administrator nor any assistant 

may practice law in any of the courts of this state while 

holding his position. 

(3) No justice or judge of a court of record, except a 

judge pro tempore, may act as administrator or executor of 

any estate for compensation." 

Section a. Section 3-1-603, MCA, is amended to read: 

"3-1-603. No judicial officer of court of recbrd to 

have partner practicing law. (1) Except as provided in 

subsection (2), no judicial officer of a court of record 

may have a partner acting as attorney or counsel in any 

court of this state. 

(2) A partner of either a municipal court judge or a 

judge pro tempore may act as attorney or counsel in any 

court of this state except the munieip~i court of his 

partner." 

Section 94 Section 3-5-201, MCA, is amended to read: 

"3-5-201 ... Election and oath of office. (1) The judges 

23 of the district court, except judges pro tempore, must be 

24 elected by the qualified voters of the district. 

25 (2) B8~h Except as provided in subsection (1), each 
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judge of a district court must, as soon as he has taken and 

subscribed his official oath, file the same in the office of 

the secretary of state.'' 

Section 10. Section 19-5-501, MCA, is amended to read: 

11 19-5-501. Eligibility for service retirement. (1) Any 

member who has completed at least 5 years or more service 

and has reached the age of 65 may retire and receive the 

proportional retirement allowances provided in 19-5-502. 

(2) No retirement allowances may be approved by the 

board while the member is drawing full compensation as a 

judge or justice. However, allowances may not be withheld 

for receiving cgmpensation as a judge pro tempore." 

NEW SECTION. Section 11. Codification instruction. 

Sections 2 through 6 are intended to be codified as an 

integral part of Title 3, chapter 5, part 1, and the 

provisions of Title 3, chapter 5, part 1, apply to sections 

2 through 6. 

-End-

-6- HB 123 


