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50th Legislature LC 0336/01

1 ﬁﬁ BILL WO, ﬁ

2 INTRODUCED BY P

3

4 A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING THE
5 REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND
6 PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING
7 SECTIONS 72-5-321 AND 72-5-438, MCA."

8

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

10 Section 1. Section 72-5-321, MCA, is amended to read:
11 "72-5-321. Powers and duties of guardian of
12 incapacitated person. (1) The powers and duties of a limited
13 guardian are those apecified in the order appointing the
14 guardian. The limited guardian is required to report the
15 condition of the incapacitated person and of the estate that
16 has been subject to his possession and control, as required
17 by the court or by court rule.

18 {2) A full guardian of an incapacitated person has the
19 same powers, rights, and duties respecting his ward that a
20 parent has respecting his unemancipated minor child, except
21 that a guardian is not liable to third persons for acts of
22 the ward solely by reason of the parental relatienship, In
23 particular and without qualifying the foregoing, a full
24 guardian has the following powers and duties, except as
25 limited by order of the court:
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(a) To the extent that it is consistent with the terms
of any order by a court of competent jurisdietion relating
to detention or commitment of the ward, he is entitled to
custody of the person of his ward and may establish the
ward's place of abode within or without this state.

(b) If entitled to custody of his ward, he shall make
provision for the care, comfort, and maintenance of his ward
and whenever appropriate arrange for his training and
education, Without regard to custodial rights of the ward's
person, he shall take reasocnable care of his wata's
clothing, furniture, wvebicles, and other perscnal effects
and commence protective proceedings if other property of his
ward is in need of protection.

(¢) A full guardian may give any consents or approvals
that may be necessary to enabie the ward to receive medical
or other professional care, counsel, treatment, or service.

(d) If no conservator for the estate of the ward has

" been appointed, a full guardian may:

(i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

(ii) receive money and tangible property deliverable to
the ward and apply the money and property for support, carae,
and education of the ward; but he may not use funds from his

ward's estate for room and board which he, his spouse,

-2~ INTRODUCED BILL
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parent, or child has furnished the ward unless a charge for
the service is approved by order of the court made upon
notice to at least one of the next of kin of the incompetent
ward, if notice is possible. He must exercise care to
conserve any excess for the ward's needs.

(e} Hniess-waived-by-the-courer-a A full guardian is
required to report the condition of his ward and of the
estate which has been subject to his possession or control

annnaiiy-—for-—the—preeedéng—year?—A-eopy-of—the—report-nust

be-aerved—upan—the—ward*s—parent7~:hiid7~'er—sibiing-if-that

peeson-hos-made—an~—eEEective--request—-under——?2—5—3&8! as

required by the court or court rule.

(£} If a conservator has been appointed, all of the
ward's estate received by the full guardian in excess of
those funds expended to meet curreant expenses Eor support,
care, and education of the ward must be paid to the
conservator for management as provided in this code, and the
full guardian must account to the conservator for Funds
expended.

faiw-Hpoa—fei}nre;;na-deternined-by—the-eierk—uf—courb7
of-the-guardian-te-filte-an-ennnai-reports--the--conrt——ashaii
erder-—the——gnardian—’te—fiie-the-teport-and«give—gned«eause
for-his-fatiure—to-fite-a-timety-reperes

t4¥(3) Any full guardian of cne for whom a conservator

also has been appointed shall control the custody and care
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of the ward. A 1limited guardian of a perscn for whom a
conservator has been appeointed shall control those aspects
of the custody and care of the ward over which he is given
authority by the order establishing the limited
guardianship. The full guardian or limited guardian is
entitled to receive reasonable sums for his services aﬁd for
room and board furnished to the ward as agreed upon between
him and the conservator, provided the amounts agreed upon
are reasonable under the circumstances. The full guardian
or limited guardian authorized to oversee such aspects of
the incapacitated person's care may request the conservator
to expend the ward's estate by payment to third persons or
institutions for the ward's care and maintenance.

€5¥{4) No full guardian or limited guardian may
involuntarily commit for mental health treatment or fEor
treatment of a developmental disability or for observation
or evaluation a ward who ia himself unwilling or unable to
give informed consent to such commitment, except as provided
in 72-5-322, unless the procedures for inveoluntary
commitment set forth in Title 53, chapters 20 and 21, are
followed. This chapter does not abrogate any of the rights
of mentally disabled persons provided for in Title 53,
chapters 20 and 21."

Section 2. Section 72-5-438, MCA, is amended to read:

“72-5-438. Accounts =-- final and Iintermediate. (1)

-4
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Eniess-waived-by-the-courty——-every Every conservator must

account to the court for his administration of the trust

annunatiy-—for--the—-preceding--year--and——-atso upon his

resignation or removal and at other times as the court may

direct. A-copy-of--the——acceunt--muse——be-—-served—-upen——the
protected--personis——parenty--guardiany-chitdy-or-stbitng—1£
that-person-has-made-an-effective-request-under—~32-5-484r On
termination of the protected person's minority or
disability, a conservator may account to the court or he may
agcount to the former protected person or his personal
representative.

{2) Subject to appeal or vacation within the time
permitted, an order made upon notice and hearing allowing an
intermediate account of a conservator adjudicates as to his
liabilities concerning the matters considered in connection
therewith; and an order made upon notice and hearing
allowing a final account adjudicates as to all previously
unsettled 1liabilities of the conservator to the protected
person or his successors relating t¢ the conservatorship.

{3) In connection with any account, the c¢ourt may
require a crconservator to submit to a physical check of the
estate in hig control, to be made in any manner the court
may specify.

t4}--Hpon-fatturey-as-determined-by-the-cterk-of-courtey

cf--the--conservator--to—-fite——an-annuat-aceountr-the-court
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shuii—arder-ehe—eenaervaeez—tovfiie——bhe-—account——nnGA—give
good-cause-for-his-faiture-to-fite-a-—timeiy-ascounts"

-End-
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APPROVED BY COMMITTEE
DN JUDICIARY

Vo BILL NO. &%~

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACT ELIMINATING THE
REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND
PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING

SECTIONS 72-5-321 AND 72-5-438, MCA."

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTANA:
Section 1. Section 72-5-321, MCA, is amended to read:
"72-5=-321. Powers and duties of guardian of

incapacitated person. (1) The powers and duties of a limited

guardian are those specified in the order appointing the
guardian., The limited guardian is required to report the
condition of the incapacitated person and of the estate that
has been subject to his possession and control, as required
by the court or by court rule.

(2) A full guardian of an incapacitated person has the

same powers, rights, and duties respecting his ward that a

parent has respecting his unemancipated minor child, except

that a guardian is not liable to third persons for acts of
the ward solely by reason of the parental relationship. In
particular and without qualifying the foregoing, a full
guardian has the following powers and duties, except as

limited by order of the court:

lﬁ\ |Mon tana Legrsiative Counci!

16
17
18
19
20
21
22
23
24

25

LC 0336/01

{a)} To the extent that it is consistent with the terms
of any order by a ‘court of competent jurisdiction relating
to detention or commitment of the ward, he is entitled to
custody of the person ofF his ward and may establish the
ward's place of abode within or without this state.

(b) If entitled to custody of his ward, he shall make
provision for the care, comfort, and maintenance of his ward
and whenever appropriate arrange for his training and
education. wWithout regard te custodial rights of the ward's
person, he shall take reasonable care of his ward's
clothing, furniture, vehicles, and other personal effects
and commence protective proceedings if other property of his
ward is in need of protection.

(¢) A full guardian may give any consents or approvals
that may be necessary to enable the ward to receive medical
or other professional care, counsel, treatment, or service.

{d) If no conservator for the estate of the ward has
been appointed, a full guardian may:

(i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

(ii) receive money and tangible property deliverable to
the ward and apply the money and property for support, care,
and education of the ward; but he may not use funds from his

ward's estate for room and board which he, his spouse,

"2~ SECOND READING
HB-95
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parent, or child has furnished the ward unless a charge for
the service is approved by order of the court made upon
notice toc at least one of the next of kin of the incompetent
ward, 1f notice 1s possible. He must exercise care to
conserve any excess for the ward's needs.

{e) Uniteas-waived-by-the-ecourey-a A full guardian 1is
regquired to report the condition of his ward and of the
estate which has been subject to his possession or control
annualtiy--for-—the-preceding-year-—-aA-copy-of-the-report-must
be~zerved-upon-the-wardis-parenty-chitdy--or-aibling-if-that
person-has-made-an--effective-—-request--under--72-5-318, as

required by the court or court rule.

(f) If a conservator has been appointed, all of the
ward's estate received by the full guardian In excess of
those funds expended to meet current expenses for support,
care, and education of the ward must be paid to the
conservator for management as provided in this code, and the
full guardian must account to the conservator for funds
expended.

f3y--Upen-faiture;—as-determined-by-the-cterk-of-courty
of-the-guardtan—to-£iie-an-annuat-reporcy--the--court--shaii
order~—the—fguafdian——ta—Eiie—the-tepart—an&—give—good—cau:e
for-his-friture-to-fite-a-timely-reaparer

+4¥(3) Any full guardian of onr for whom a conservator

also has been appointed shall control the custody and care
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of the ward. A 1limited guardian of a person for whom a
conservatar has been appointed shall control those aspects
of the custody and care of the ward over which he is given
authority by the order establishing Lthe Limited
guardianship. The full guacrdian or limited guardian is
entitled to receive reascnable sums for his services and for
room and board furnished to the ward as agreed upon between
him and the conservator, provided the amounts agreed upon
are reasonable under the circumstances. The [Full guardian
or limited nguardian authorized to oversee such aspects of
the incapacitated person's care may request the conservator
to expend the ward's estate by payment to third persons or
institutions for the ward's care and maintenance.

t5¥(4) No full 9guardian or limited guardian may
involuntarily commit for mental health treatment or for
treatment of a developmental disability or for observation
or evaluation a ward who is himself unwilling or unable to
give informed consent to such commitment, except as provided
in 72-5-322,  unless the procedures for involuntary
commitment set forth in Title 53, chapters 20 and 21, are
followed. This chapter does not abrogate any of the rights
of mentally disabled persons provided for 1in Title 53,
chapters 20 and 21."

Section 2, Section 72-5-438, MCA, is amended to read:

"72~5-438. Accounts -- firal and intermediate. (1)

-4~
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Uniess-waived-by-the—conrt;--every Every conservator must
account to the c¢ourt for his administration of the trust
annuatiy--for——the--preceding--year--and---atso upon his

resignation or removal and at other times as the court may

direct. A-copy-of-—-the--account--must--be--served--upon——the
protected--persentis--parentr--guardian;-ehiid:-or-sibiing-<f
that-person-has-made-an-effective-request-under—-72-5-484- On
termination of the protected person's minoricy ar
disability, a conservator may account to the court or he may
account to the former protected person or his personal
representative.

{(2) Subject to appeal or vacation within the time
permitted, an order wmade upon notice and hearing allowing an
intermediate account of a conservator adjudicates as to his
liabilities concerning the matters considered in connection
therewith; and an order made upon notice and hearing
allowing a final account adjudicates as to all previously
unsettled liabilities of the conservator to the protected
person aor his successors relating to the conservatorship.

{3} 1In connection with any account, the court may
regquire a conservator to submit to a physical check of the
estate in his contreol, to be made in any manner the court
nay specify.

t4y--Ypen-fatlure;-as-determined-by-the-cterk-of-ceures

sf--the--conservator——to——file--an-annuat-accounty-—the-—coure
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shatl-erder-the-conservator-to-£file--tha--aceeunt--and--give
good-caunse-for-his-fariure-to-£fite-a-timely-aceounts"

-End-
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HOUSE BILL NO. 95

INTRODUCED BY ADDY, MERCER

A BILL FOR AN ACT ENTITLED: "“AN ACT ELIMINATING, UNLESS THE

WARD OR PROTECTED PERSON IS 65 YEARS OF AGE ©OR OLDER, THE

REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND
PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING

SECTIONS 72-5-321 AND 72-5-438, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1., Section 72-5-321, MCA, is amended to read:
“72-5-321. Powers and duties of guardian of

incapacitated person. (1) The powers and duties of a limited
guardian are those specified in the order appointing the
guardian. The limited guardian is required to report the
condition of the incapacitated person and of the estate that
has been subject to his possession and céntrol, as required
by the court or by court rule.

’ (2) A full guardian of an incapacitated person has the

same powers, rights, apd duties respecting his ward that a

parent has respecting his unemancipated minor child, except

that a guardian is not liable to third persons for acts of
the ward solely by reascon of the parental relationship. In
particular and without qualifying the foregoing, a £ull

guardian has the following powers and duties, except as

MOnCana Lagisiative Counci
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limited by order of the court:

{a} To the extent that it is consistent with the terms
of any order by a court of competent jurisdiction relating
to detention or commitment of the ward, he is entitled to
custody of the person of his ward and may establish the
ward's place of abode within or without this state.

(b) If entitled to custody of his ward, he shall make
provision for the care, comfort, and maintenance of his ward
and whenever appropriate arrange for his training and
education. Without regard to custodial rights of the ward's
person, he shall take reasonable care of his ward's
clothing, furniture, vehicles, and other personal effects
and commence protective proceedings if other property of his
ward is in need of protection.

(¢) A full guardian may give any consents or approvals
that may be necessary to enable the ward to receive medical
or other professional care, counsel, treatment, or service.

{d) If no coaservator for the estate of the ward has
been appointed, a full guardian may:

{i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

{1i) receive money and tangible property deliverable to
the ward and apply the money and property for support. care,

and education of the ward; but he may not use funds from his

-2- HB 95
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ward's estate for room and board which he, his spouse,
parent, ‘or child has furnished the ward unless a charge for
the service is'approved by order of the court made upon
notice to at least one of the next of kin of the incompetent
wa£d, if notice is possible. He must exércise care to
conserve any excess for the ward's needs,

(e} HhAless-waived-by-the-courts-a A full guardian is
required éo/’report the condition of his ward and of the
estate thch has been subject to his possession or control
annuaiiy-—Eoe——ehe-preeeding—yearr—ﬁ—cepy—ef—the—report-mnst
be—seried—&pon~ehe—vardls—pnfener—ehéidr——oz—sibiing—if-bhat
perééﬁ;ﬁés4ﬁaée~ﬁﬁ-—éEée:ti@e—-request——under——?i—s;aiﬂL__gg

required by the court or court rule, EXCEPT THAT AN ANNUAL

REPORT FOR THE PRECEDING YEAR MUST ALSO BE MADE IF THE WARD
IS 65 YEARS OF AGE OR OLDER.’ '

(Es' If a conservator has been appointed, all of the
ward's astate received by the full guardian in excess of
those funds expénded to meet current expenses for support:
care, and education of the ward must be paid to the
consérvaéor for management'as prov{ded in this code, and the
full“guardian mnust égcount "to the conservator for funds

ekéénded;

a faf——Hpcn"Eaiiure7—as—debermined—by—the‘clerk—oE—:aurt7

eé-the-équdién;éé—Eiie~nA-snnua}—reperty—-bhe--conrt~—shait

order——Eha——guardien—-to-fiie—the—report-ané-give—goed-cause

-3- HB 95
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for-his—fativre-to—fite-a-timeiy-reports

¢43¥{(3) Any full guardian of one for whom a conservator
also has been appointed shall control the custody and care
of the ward. A limited guardian of a person for whom a
conservator has been appointed shall control those aspects
of the custody and care of the ward over which he is given
authority by the order establishing the limited
guardianship. The full guardian or limited guardian is
entitled to receive reasonable sums for his services and for
rocom and board furnished to the ward as agreed upon between
him and the conservator, provided the amounts agreed upon
are reasonable under the circumstances. The full guardian
6r limited guardian authorized to oversee such aspects of
the incapacitated person's care may request the conservator
to expend the ward's estate by payment to third persons or
institutions for the ward's care and maintenance. .

t5¥(4) No £full guardian or limited guardian may
involuntarily commit for mental health treatment or for
treatment of a developmental disability or for observation
or evaluation a ward who is himself unwillinq or unable to
give informed consent to such commitment, except as provided
in 72-5-322, unless the procedures for involuntary
commitment set forth in Title 53, chapters 20 and 21, are
followed. This chapter does not abrogate any of the rights

of mentally disabled persons provided for in Title 53,

-4- HB 95
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chapters 20 and 21."

Section 2. Section 72-5-438, MCA, is amended to read:

"72-5-438, Accounts -- final and intermediate. (1)
Bniess-waived-by-the-courty—-every Every conservator must

account to the court for his administration of the trust
annuatly--£fgr--ehe--preceding--year-—and-——aise upon his

resignation or removal and at cther times as the court may

direct, EXCEPT THAT AN ANNUAL ACCOUNT FOR THE PRECEDING YEAR

MUST ALSO BE MADE IF THE PROTECTED PERSON IS 65 YEARS OF AGE

OR_OLDER. A-espy-of-the-acecount--muat--be--served--upon--the
proetected-—personlis--parent;--guardiany—chiids-er-sibling-if
that-person-has-made-an-effective-request-under-72-5-4064+ On
termination of the protected person's minority or
disability, a congervator may account to the court or he may
account to the former protected person or his perscnal
representative.

(2)- Subject to appeal or vacation within the time
permitted, an order made upon notice and hearing allowing an
intermediate account of a conservator adjudicates as to his
liabilities concerning the matters considered in connection
therewith; and an order made upon notice and hearing
allowing a final account adjudicates as to all previously
unsettled 1liabilities of the conservator to the protected
person or his successors relating to the conservatorship.

{3) In connection with any account, the court may

-5 HB 95
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require a conservator to submit to a physical check of the
estate in his control, to be made in any manner the court
may specify.
{4}-—-Hpen-fatiurey-as-determined-by-the-clerk-of-courts
of--tche--econservator--to--fite--an-annuai-accounty-the-coure
shaiti-order-the-conservator—to-fiie--the--account--and--give
good-cause-for-his-failure-to-fite-a-timety-acesnne="

-End-
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