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1/!! BILL NO. ...!/£_ 

INTRODUCED BY ~rl'1ko « 

A BILL FOR AN ACT ENTITLED: "'AN ACT ELIMINATING THE 

REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND 

PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING 

SECTIONS 72-5-321 AND 72-S-438, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-121, MCA, is amended to read: 

"72-5-321. Powers and duties of guardian of 

incapacitated person. Ill The powers and duties of a limited 

guardian are those specified in the order appointing the 

guardian. The limited guardian is required to report the 

condition of the incapacitated person and of the estate that 

has been subject to his possession and control, as required 

by the court or by court rulea 

(2) A full guardian of an incapacitated person has the 

same powers, rights, and duties respecting his ward that a 

parent has respecting his unemancipated minor child, except 

that a guardian is not liable to third persons for acts of 

the ward solely by reason of the parental relationship. In 

particular and without qualifying the foregoing, a full 

guardian has the following powers and duties, except as 

limited by order of the court: 
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(a) To the ext~nt that it is consistent with the terms 

of any order by a court of competent jurisdiction relating 

to detention or commitment of the ward, he is entitled to 

custody of the person of his ward and may establish the 

ward's place of abode within or without this state. 

(b) If entitled to custody of his ward, he shall make 

provision for the care, comfort, and maintenance of his ward 

and whenever appropriate arrange for his training and 

education. Without regard to custodial rights of the ward's 

person, he shall take reasonable care of his ward's 

clothing, furniture, vehicles, and other personal effects 

and commence protective proceedings if other property of his 

ward is in need of protection. 

(C) A full guardian may give any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care, counsel, treatment, or service. 

(d) If no conservator for the estate of the ward has 

been appointed, a full guardian may: 

(i) institute proceedings to compel any person under a 

duty to support the ward or to pay sums for the welfare of 

the ward to perform his duty; 

(ii) receive money and tangible property deliverable to 

the ward and apply the money and property for support, care, 

and education of the ward; but he may not use funds from his 

ward's estate for room and board which he, his spouse, 

-2- INTRODUCED BILL 
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parent, or child has furnished the ward unless a charge for 

the service is approved by order of the court made upon 

notice to at least one of the next of kin of the incompetent 

ward, if notice is possible. He must exercise care to 

conserve any excess for the ward's needs. 

(e) ~n~ess-waived-hy-~he-ee~rtT-e ~ full guardian is 

required to report the condition of his ward and of the 

estate which has been subject to his possession or control 

annua~iy--fer--~he-preeed~n~-yearT-A-eopy-of-the-repor~-mHst 

~e-served-~pon-the-ward~s-parenty-ehi%d7--er-sih%ing-i£-that. 

~e~son-ftas-made-an--erreet~ve--req~est--under--Ti-5-3%8~ 

required by the court or court rule. 

If) If a conservator has been appointed, all of the 

ward's estate received by the full guardian in excess of 

those funds expended to meet current expenses for support, 

care, and education of the ward must be paid to the 

conservator for management as provided in this code, and the 

full guardian must account to the conservator for funds 

expended. 

t3t--8pen-faiiareT-as-de~ermined-by-~he-eierk-e£-eeareT 

o£-the-~~ardian-~o-E~~e-an-aftft~a%-repor~7--~he--ee~r~--shaii 

erder--~he--gaardiaft--ee-fiie-~he-repore-aftd-~iye-~oed-ea~se 

£or-his-faii~re-~o-£iie-a-eimely-reper~T 

t4ti!l Any full guardian of orie for whom a conservator 

also has been appointed shall control the custody and care 
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of the ward. A limited guardian of a person for whom a 

conservator has been appointed shall control those aspects 

of the custody and care of the ward over which he is given 

authority by the order establishing the limited 

guardianship. The full guardian or limited guardian is 

entitled to receive reasonable sums for his services and for 

room and board furnished to the ward as agreed upon between 

him and the conservator, provided the amounts agreed upon 

are reasonable under the circumstances. The full guardian 

or limited guardian authorized to oversee such aspects of 

the incapacitated person's care may request the conservator 

to expend the ward's estate by payment to third persons or 

institutions for the ward's care and maintenance. 

tStl!l No full guardian or limited guardian may 

involuntarily commit for mental health treatment or for 

treatment of a developmental disability or for observation 

or evaluation a ward who is himself unwilling or unable to 

give informed consent to such commitment, except as provided 

in 72-5-322, unless the procedures for involuntary 

commitment set forth in Title 53, chapters 20 and 21, are 

followed. This chapter does not abrogate any of the rights 

of mentally disabled persons provided for in Title 53, 

chapters 20 and 21.• 

Section 2. Section 72-5-438, MCA, is amended to read: 

"72-5-438. Accounts -- final and intermediate. (1) 

-4-
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Sniess-waived-by-efte-eou~~,--eye~y Every conservator must 

account to the court for his administration of the trust 

snnua%%7--fer--the--preee~ift~--year--aftd---a~sa upon his 

4 resignation or removal and at other times as the court maY 

5 direct. A-eopy-o£--efte--aeeoun~--mus~--he--served--upen--~fte 

6 proteeee8--person~s--parefte,--~uardian7-eht%d7-er-sibiing-i£ 

7 tftae-person-ftas-made-an-e££eet*ve-requese-under-T2-5-494o On 

8 termination of the protected person's minority or 

9 disability, a conservator may account to the court or he may 

10 account to the former protected person or his personal 

11 representative. 

12 (2) Subject to appeal or vacation within the time 

13 permitted, an ocdec made upon notice and hearing allowing an 

14 intermediate account of a conservator adjudicates as to his 

15 liabilities concerning the matters considered in connection 

16 therewith; and an order made upon notice and hearing 

17 allowing a final account adjudicates as to all previously 

18 unsettled liabilities of the conservator to the protected 

19 person or his successors relating to the conservatorship. 

20 (3) In connection with any account, the court may 

21 require a ~nservator to submit to a physical check of the 

22 estate in his control, to be made in any manner tne court 

23 may specify. 

24 t4t--Bpen-£a~%~re,-as-de~e~mine~-by-the-e%erk-e£-eeHr~T 

25 o£--tfte--eoftse~va~or--to--Eiie--an-aftftttai-aeeettntT-t"e-ee~r~ 
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sfta~%-order-the-eeftservator-to-Ei%e--the--aecount--and--gt•e 

good-ea~se-£or-his-£at%~re-to-fiie-a-time%y-aeeottntT• 

-End-
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APPROVED BY COMMITTEE 
DN JUDICIARY 

118 
INTRODOCED BY ~ ·;i'} BILL NO. ~ 

( P+<c. 

A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING THE 

REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND 

PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING 

SECTIONS 72-5-321 AND 72-5-438, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-S-321, MCA, is amended to read: 

"72-S-321. Powers and duties of guardian of 

incapacitated person. {1) The powers and duties of a limited 

guardian are those specified in the order appointing the 

guardian. The limited guardian is required to report the 

condition of the incapacitated person and of the estate that 

has been subject to his possession and control, as required 

by the court or by court rule. 

(2) A full guardian of an incapacitated person has the 

same powers, rights, and duties respecting his ward that a 

parent has respecting his unemancipated minor child, except 

that a guardian is not liable to third persons for acts of 

the ward solely by reason of the parental relationship. In 

particular and without qualifying the foregoing, a full 

guardian has the following powers and duties, except as 

limited by order of the court: 
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(a) To the extent that it is consistent with the terms 

of any order by a Court of competent jurisdiction relating 

to detention or commitment of the ward, he is entitled to 

custody o.f the person of his ward and may establish the 

ward 1 s place of abode within or without this state. 

(b) If entitled to custody of his ward, he shall make 

provision for the care, comfort, and maintenance of his ward 

and whenever appropriate arrange for his training and 

education. Without regard to custodial rights of the ward's 

person, he shall take reasonable care of his ward's 

clothing, furniture, vehicles, and other personal effects 

and commence protective proceedings if other property of his 

ward is in need of protection. 

(c) A full guardian may give any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care, counsel, treatment, or service. 

(d) If no conservator for the estate of the ward has 

been appointed, a full guardian may: 

( i) institute proceedings to compel any person under a 

duty to support the ward or to pay sums for the welfare of 

the ward to perform his duty; 

(ii) receive money and tangible property deliverable to 

the ward and apply the money and property for support, care, 

and education of the ward; but he may not use funds from his 

ward's estate for room and board which he, his spouse, 

-2- SECOND READING 
ll6·9fJ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0336/01 

parent, or child has furnished the ward unless a charge for 

the service is approved by order of the court made upon 

notice to at least one of the next of kin of the incompetent 

ward, if notice 1s possible. He must exercise care to 

conserve any excess for the ward's needs. 

(e) Un±e~~-w8iv~d-by-th~-eoH~~,-8 ~ full guardian 1S 

required to report the condition of his ward and of the 

estate which has been subject to his possession or control 

annna±±y--Eor--the-preeedinq-year7-A-eopy-of-~~e-report-m~~e 

be-~erved-ttpon-the-w8rd~s-parentr-eh±ldo--or-~~biin9-i£-tkat 

person-has-made-Hn--erreeeive--reqtte~t--nnder--~~-5-3±8, as 

required by the court or court rule. 

(f) If a conservator has been appointed, all of the 

ward's estate received by the full guardian in excess of 

those funds expended to meet current expenses for support, 

care, and education of the ward must be paid to the 

conservator for management as provided in this code, and the 

full guardian must account to the conservator for funds 

expended. 

t3t--Hpon-£aiiure,-es-de~e~mi"ed-by-the-e%erk-of-eo~rt, 

ef-the-~~erdien-~o-fiie-en-annuai-report,--the--eotlr~--shaii 

o~der--the--g~ard*an--~o-ri%e-the-repor~-and-~%ye-good-eause 

for-h±s-£ai%tlre-to-fiie-a-timeiy-repereo 

t.ttill_ Any full guardian of om: .. for whom a conservator 

also has been appointed shall control the custody and care 
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of the ward. A limited guardian of a person for whom a 

conservator hd~ been appointed shall control those aspects 

of the custody and care of the ward over which he is given 

authority by the order establishing the limited 

guardianship. The full guardian or limited guardian is 

entitled to receive reasonable sums for his services and for 

room and board furnished to the ward as agreed tlpon between 

him and the conservator, provided lhe amounts agref'd upon 

are reasonable under the circumstances. The full guardian 

or limited r1uardian authorized to overs~e such aspects of 

the incapac1tated person's care may request the conservator 

to expend the ward's estate by payment to third persons or 

institutions for th~ ward's care and maintenance. 

t5t1!1 No full guardian or limited guardian may 

involuntarily commit for mental health treatment or for 

treatment of a developmental disability or for observation 

or evaluation a ward who is himself unwilling ot unable to 

give informed consent to such commitment, except as provided 

in 72-5-322, unless the procedures for involuntary 

commitment set forth in Title 53, chapters 20 and 21, are 

followed. This chapter does not abrogate any of the rights 

of mentally disabled persons provided for in Title 53, 

chapters 20 and 21.'' 

section 2. Section 72-5-438, MCA, is amended to read: 

''72-5-438. Accounts -- final and intermediate. (1) 

-4-
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Hniess-waived-by-~~e-ee~r~,--e~ery Every conservator must 

account to the court for his administration of the trust 

ann~a%%y--Eor--ehe--preeedin9--year--and---aiso upon his 

4 resignation or removal and at other times as the court may 

5 direct. A-eopy-o£--~he--aeeo~n~--m~s~--be--~erve~--~~on--th@ 

6 proteeted--person~s--parent7--g~ardtan,-eh~%d,-or-s±bi±n9-~E 

7 that-person-has-made-en-effeetive-req~e~t-~nder-~~-5-484o On 

8 termination of the protected person's minority or 

9 disability, a conservator may account to the court or he may 

10 account to the former protected person or his personal 

11 representative. 

12 (2) Subject to appeal or vacation within the time 

13 permitted, an order made upon notice and hearing allowing an 

14 intermediate account of a conservator adjudicates as to his 

15 liabilities concerning the matters considered in connection 

16 therewith; and an order made upon notice and hearing 

17 allowing a final account adjudicates as to all previously 

18 unsettled liabilities of the conservator to the protected 

19 person or his successors relating to the conservatorship. 

20 (3) In connection with any account, the court may 

21 require a conservator to submit to a physical check of the 

22 estate in his control, to be made in any manner the court 

23 may specify. 

24 t4t--~pen-~aitttre,-a~-det~~mtn~d-by-~he-eterk-o£-ee~rtr 

25 o£--the--eon~ervator--to--t~te--an-ann~a±-aceo~nt,-tne-eottrt 

-5-

l 

2 

LC 0336/01 

~ha~~-o~de~-the-eon~~rveter-eo-~ii~--ehe--aeee~n~--end--g±ve 

geoft-ee~ee-Eo~-his-£ai%ure-~o-£±~e-8-eime%y-aeee~ne.u 

-End-
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HOUSE BILL NO. 95 

INTRODUCED BY ADDY, MERCER 

4 

A BILL FOR AN ACT ENTITLED: "AN ACT ELIMINATING, UNLESS THE 

WARD OR PROTECTED PERSON IS 65 YEARS OF AGE OR OLDER, THE 

REQUIREMENT THAT GUARDIANS AND CONSERVATORS OF WARDS AND 

PROTECTED PERSONS FILE AN ANNUAL ACCOUNTING; AND AMENDING 

SECTIONS 72-5-321 AND 72-5-438, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 72-5-321, MCA, is amended to read: 

•72-5-321. Powers and duties of guardian of 

incapacitated person. (1) The powers and duties of a limited 

guardian are those specified in the order appointing the 

guardian. The limited guardian is required to report the 

condition of the incapacitated person and of the estate that 

has been subject to his possession and control, as required 

by the court or by court rule. 

(2) A full guardian of an incapacitated person has the 

same powers, rights, and duties respecting his ward that a 

parent has respecting his unemancipated minor child, except 

that a guardian is not liable to third persons for acts of 

the ward solely by reason of the parental relationship. In 

particular and without qualifying the foregoing, a full 

guardian has the following powers and duties, except as 
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limited by order of the court: 

(a) To the extent that it is consistent with the terms 

of any order by a court of competent jurisdiction relating 

to detention or commitment of the ward, he is entitled to 

custody of the person of his ward and may estabLish the 

ward's place of abode within or without this state. 

(b) If entitled to custody of his ward, he shall make 

provision for the care, comfort, and maintenance of his ward 

and whenever appropriate arrange for his training and 

education. Without regard to custodial rights of the ward's 

person, he shall take reasonable care of his ward's 

clothing, furniture, vehicles, and other personal effects 

and commence protective proceedings if other property of his 

ward is in need-of protection. 

(C) A full guardian may give any consents or approvals 

that may be necessary to enable the ward to receive medical 

or other professional care, counsel, treatment, or service~ 

(d) If no conservator for the estate of the ward has 

been appointed, a full guardian may: 

(i) institute proceedings to compel any person under a 

duty to support the ward or to pay sums for the welfare of 

the ward to perform his duty; 

(ii) receive money and tangible property deliverable to 

the ward and apply the money and property for support, care, 

and education of the ward; but he may not use funds from his 

-2- HB 95 
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ward's estate for room and board which he, his spouse, 

parent, or Child has furnished the ward unless a charge for 

the service is approved by order of the court made upon 

notice to at least one of the next of kin of the incompetent 

ward, if notice is possible. He must exercise care to 

conserve any excess for the ward's needs. 

(e} Hftiess-waived-by-the-eou~t,-a ~ full guardian is 

required to report the condition of his ward and of the 

estate which has been subject to his possession or control 

ann~aity--ro~--the-preeedin9-year.-A-eopy-e£-the-reper~-must 

be-serwed-~pon-~he-vaPd~s-par~ntT-ehiidT--or-stbiin~-tf-~hat 

perS~ft-has-made-an--erfeettYe--req~est--~nder--Ti-5-318~ 

AN ANNUAL 

IS 

(f) If a conservator has been appointed, all of the 

ward 1 S estate receiVed by the full guardian in excess of 

those funds expended to meet current expenses for support, 

care, and education of the ward must be paid tO the 

conservator for management as provided in this Code, and the 

full guardian must account to the conservator for funds 

expended. 

tat--epon-Eailbre,-as-deeermifted-by-the-elerk-oE-cobr~, 

el-~he-9ua~di8n~t~-file-an-annua%-report7--the--eo~rt--~hall 

order--~he--guardian--~e-fi~e-the-report-and-g~ve-goed-cause 

-3- HB 95 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0095/02 

£or-his-failure-to-£ile-a-timely-report~ 

t•t11l Any full guardian of one for whom a conservator 

also has been appointed shall control the custody and care 

of the ward. A limited guardian of a person for whom a 

conservator has been appointed shall control those aspects 

of the custody and care of the ward over which he is given 

authority by the order establishing the limited 

guardianship. The full guardian or limited guardian is 

entitled to receive reasonable sums for his services and for 

room and board furnished to the ward as agreed upon between 

him and the conservator, provided the amounts agreed upon 

are reasonable under the circumstances. The full guardian 

or limited guardian authorized to oversee such aspects of 

the incapacitated person's care may request the conservator 

to expend the ward's estate by payment to third persons or 

institutions for the ward's care and maintenance. 

tStl!l No full guardian or limited guardian may 

involuntarily commit for mental health treatment or for 

treatment of a developmental disability or for observation 

or evaluation a ward who is himself unwilling or Unable to 

give informed consent to such commitment, except as provided 

in 72-5-322, unless the procedures for involuntary 

commitment set forth in Title 53, chapters 20 and 21, are 

followed. This chapter does not abrogate any of the rights 

of mentally disabled persons provided for in Title 53, 

-4- HB 95 
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chapters 20 and 21." 

Section 2. Section 72-5-438, MCA, is amended to read: 

11 72-S-438. Accounts -- final and intermediate. (1) 

Sniess-wa~ved-by-the-ee~re;--every Every conservator must 

account to the court for his administration of the trust 

ann~aiiy--for--~he--~reeediftg--year--and---e±se upon his 

resignation or removal and at other times as the court may 

direct, EXCEPT THAT AN ANNUAL ACCOUNT FOR THE PRECEDING YEAR 

MUST ALSO BE MADE IF THE PROTECTED PERSON IS 65 YEARS OF AGE 

10 OR OLDER. A-eepy-ef-the-aeee.,l'lt--lft.,st--be--se.,ved--t~pel'l--the 

11 preeeeted--person~s--parene,--q~ardian7-eh±±e7-er-sibiift~-if 

12 that-('lerseft-has-made.-an-e£reet±ve-req~::~est-tut.der-Ti-5-464o On 

13 termination of the protected person's minority or 

14 disability, a conservator may account to the court or he may 

15 account to the former protected person or his personal 

16 representative. 

17 (2)~ Subject to appeal or vacation within the time 

18 permitted, an order made upon notice and hearing allowing an 

19 intermediate account of a conservator adjudicates as to his 

20 

2l 

22 

23 

24 

25 

liabilities concerning the matters considered in connection 

therewith; and an order made upon notice and hearing 

allowing a final account adjudicates as to all previously 

unsettled liabilities of the conservator to the protected 

person or his successors relating to the conservatorship. 

(3) In connection with any account, the court may 
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require a conservator to submit to a physical check of the 

estate in his control, to be made in any manner the court 

may specify. 

tft--Hpon-£a*%u~e7-as-deeermtned-by-the-e%erk-o£-eoure7 

o£--ehe--eonse~vator--to--£i%e--an-aftntta%-aeeo~ntT-the-eottrt 

aftal!-order-the-eonserYater-to-£±%e--tfte--aceeunt--aftd--g~•e 

~eed-eattse-£or-his-£ailu~e-te-£t~e-a-e*me~y-aeeettnt•" 

-End-
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