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lllUSE BILL NO. 38 

INTRODUCED BY --~P2~~VUAn~~CH~------------------------------------

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN 

PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING 

PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS; GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION 

DURING REDUCTIONS IN FORCE; ELIMINATING THE PREf'ERENCE 

PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE 

MONTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT 

PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO 

HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT 

ACT; AND AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH 

39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 49-2-405, 

AND 49-3-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through 7], the following definitions apply: 

{l) 11 Active duty" means full-time duty with military 

pay and allowances in the armed forces, except for training, 

for determining physical fitness, or for service in the 

reserve or national guard. 

{2) ,,Armed forces'' means the United States army, navy, 
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air force, marine corps, and coast guard. 

( 3) "Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or penslon because of a 

public statute administered by the veterans administration 

or a military department. 

(4) hEligible relative'' means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(C) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subsections (8)(a)(i} through 

(8)(a)(iii) if: 

(i) her husband is totally and permanently disabled; 

(ii) she 1s widowed, divorced, or separated from the 

father and has noL remarried; or 

(iii) she has remarried but is widowed, divorced, or 

legally separated from her husband when preference 1~ 

claimed; and 

(d) the mother of a service-connected permanently and 

-2- INTRODUCED BILL 
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totally disabled veteran if: 

(i} her husband is totally and permanently disabled; 

(ii) she is widowed, divorced, or separated from the 

father and has not remarried; or 

(iii) she has remarried but is widowed, divorced, or 

legally separated from her husband when preference is 

claimed. 

(5) "Position'' means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official: 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government: or 

(e) engagement as an independent 

employment by an independent contractor. 

(6) (a) ''Public employer'' means: 

contractor or 

(i) any department, office, board, bureau, commission, 
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agency, or other instrumentality of the executive branch of 

the government of the state of Montana or a college, 

community college, or university; and 

(ii} any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, or any 

instrumentality of the legislative or judicial branches of 

the government of the state of Montana. 

(7) "Under honorable conditions" means a discharge or 

separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges characterized as other than honorable. 

(8) (a) "Veteran" means a person who was separated 

under honorable conditions from dctive duty in the armed 

forces performed: 

{i} in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii} during the period beginning April 28, 1952, and 

ending July l, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 
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beginning February 1, 1955, and ending October 14, 1976. 

(b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

(9) ''War'' means: 

{a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; 

(c) World War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive; 

(d) the Ko~ean conflict, military expedition, or 

police action, beginning on June 26, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(e) the Vietnam conflict, beginning on August 5, 1964, 

and ending on May 7, 1975, both dates inclusive. 

NEW SECTION. Section 2. Scored procedures required. 

For the purpose of applying the point 

for in [section 3] and Title 39, 

employer shall use a scored procedure 

preference provided 

chapter 30, a public 

or a combination of 

scored procedures totaling 100 points for selecting a person 

for appointment to a position. Scored proce~ures may 
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include written examinations, structured oral interviews, 

performance 

fairly test 

tests, or other quantifiable procedures that 

the relative capacity and fitness of an 

applicant for a position. 

NEW SECTION. Section 3. Additional points for certain 

applicants. (1) Except as provided in subsections (2) and 

(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a) 5 points if the applicant is a veteran; and 

(b) 10 points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (1) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l){a). 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 3]. 

(2) A job applicant who believes he has a point 

preference shQll claim the preference in writing before the 

time for filing applications for the position involved has 
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passed. Failu~e to make a timely preference claim for a 

position is a complete defense to an action instituted by an 

applicant under [section 5} with regard to that position. 

(J} If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference under [section 3} may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in {section 4], submit to the public 

employer a written request for an explanation of the public 

employer 1 s hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) After following the procedure described in 

subsection (1), the applicant may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to ~ppear in court at a specified 
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time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3] and 

made a reasonable hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

{b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (J)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of (sections 1 through 7], and a court may not 

grant any other relief in an action for violation of 

[sections 1 through 7). 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 
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If a public employer fails to provide an explanation under 

subsection (l} within 15 days and a petition is filed under 

subsection (2}, the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 6. Retention during reduction in 

force. {l} Except as provided in subsections (2) and (3), 

during a reduction in force, a public employer shall retain 

in a position a: 

(a) veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal 

similar job duties 

service; and 

{b) disabled 

disability of 30% 

system, over other employees with 

and qualifications and same length of 

veteran with a service-connected 

or more whose performance has not been 

rated unacceptable under a performance appraisal system, 

disabled veterans, and eligible over other veterans, 

relatives with similar job duties and qualifications and 

same length of service. 

{2) No employee is entitled to preference in retention 

under subsection (l) unless the person is d United States 

citizen. 
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(3) The preference in retention under subsection (1) 

does not apply to a position covered by a collective 

bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department of administration shall adopt rules implementing 

[sections 1 through 61. The department's rules apply to all 

public employers, local as well as state. 

Section 8. Section 10-2-402, MCA, is amended to read: 

''10-2-402. Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section 3l, but not the preference granted 

to other persons 7 -by under [secti~n 3] or Title 39, chapter 

30." 

Section 9. Section 39-30-101, MCA, is amended to read: 

~39-30-101. Short title. This chapter may be cited as 

the "Montana Y~teran~L-end Handicapped Persons' Employment 

Preference Act''.'' 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

'
1 39-30-102. Purposes. The purposes of this chapter are 

to reco9n~~~--~~t~rBn~-end-~i~Bbled-veteran~-£or-~~r~iee-to 

t~eir--eo~ntryt recognize past employment discrimination 

against handicapped persons, and facilitate the 
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habilitation, rehabilitation, and readjustment of •eterans, 

disabled-'\f'eterans-,-and.-handiell:p~u!d. these persons." 

Section 11. Section 39-30-103, MCA, 1s amended to 

read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

tlt--uAet±~e--dtttyu-mean~-fnil-~±m~-d.uty-other-than-fo~ 

tretnin9-±n-the-re9ttTar--eomponents--o£--the--Bnited.--States 

Brmy 7 --a±r--toree 7 --navy,--marine-eorp~,-or-eoast-~ttard-w±th 

€ttll-pay-and-allowanee~~-~he-term-does-not--inelttde--monthly 

dr±±ls,--~ttmmer--eneampments,--±n±t±al--tra±n±ng-,--or--ether 

inaeti'\f'e-or-aeti~e-dttty-for-tra±nin9-±n-the--nat±onal--9~a~~ 

er--r"~!'li~rv~!!-=-

f%t--u9isabied-v~~~ranu-m~~~~-an-indivi~aa~7-whet"e~-or 

no~-h~-±!1-a-v~teran-a~-defined-in-this-s~e~ian,-who~ 

tat--!l~rved-on-aeti¥e-dtttyr 

tbt--has--been--~epar~ted--f~om--ser¥iee--by--honef'abie 

c:l-i:sehe:r9er-~r'ld 

tet--sttEE~rs-a-s~r¥ie~-eOr'lr'l~et~d-di~ab±Tity--determ±ned 

by--the--~nited--Stetes-~eterans-adm±n±strat±on-to-be-36%-or 

more-d±se:bi:in~~ 

t:3t.L!:.l "Eligible spouse" means-:­

tat--the-~nre~crr±ed-!~~r¥iv±n~-~po~se-of-e:-vet~ran--who 

died--w"±ie--on--ee~iv~--dtlty-or-w"ose-d~e:th-re~~ited-f~m-a 

servie~-eonnected-disabi±ity7-or 
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tbt the spouse of~ 

t±t--e-di~aOied-vet~ran-determined-by-th~-Hnited-States 

veterans-adm±n±~tration-to--have--a--168%--service-conneeted 

~iseb±ii~y--who--i~--anebie-to-ase-hi~-empioy~en~-~re£erenee 

beeettse-of-his-di!labiltty; 

t±±t-a-person-on-aetive-d~ty-determ±ned-by--the--~nited 

S~8t~~--qove~~mene--~o-be-mi!l~tng-in-ee~to~-or-e-~ri~one~-of 

"'ar7-o~ 

t±±it a handicapped person determined by the department 

of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t4till "Handicapped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual 1 s ability to obtain, retain, or 

advance in employment. 

tStill (a) "Initial hiring" means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

(i) a department, as defined in 2-15-102, for a 

position within the executive branch; 

{ii} a legislative agency, such as the consumer 

-l2-
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counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of 

legislative fiscal analyst, for a position within 

legislative branch; 

the 

the 

{iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 

a city or municipal court position; and 

(v) a county for a county position, 

justice's court position. 

including a 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through {a)(v) of this subsection t5t ill, current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity 

through la)(v) of this 

identified in subsections (a)(i) 

subsection t5t ill• or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6t_lli {a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

-13-
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required by mentally retarded individuals; or 

( ii) an organic or mental impairment that has 

substantial adverse effects on an individual's cognitive or 

volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

tTtill "Position" means a permanent oc seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b} a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

(d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by dO elected official to a public 

office if the appoi11tment is provided for by law; 

-14-
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(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

{g) engagement as an independent 

employment by an independent contractor. 

t6t ill (a) "Pub! ic employer 11 means: 

contractor or 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of highe~ education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

t9t--us~b~~eft~~eiiy--eqtla±--quaiif±eae±oneu--meene--ehe 

qttai~f~eation~--of-two-or-more-~ereone-emon9-whom-the-ptt~l±e 

~mpioyer-eannot-ma~e-a--rea~onabl~--determination--that--the 

qtlaii£±eatione--heid--by-one-pereon-are-s±gnif±eantly-better 

stti~ed-for-the-poeitton-than-the-qtta±if±eat±ons-hetd-by--the 

et-:her-['er"eoneo 

tl9t-tat-uveteranll-meane-a-person-who~ 
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t~t--eer~ed--on--active--dttty~-dttr±n9--t±me--of--war-or 

deelared-nat±onai-emer~eney-or-~n-a-eampai9n--or--expe~±t±on 

for--whieh--a--eampa±~n--bad9e--wae-attthor±zed-by-the-Hn±ted 

Statee-eon9rese-or-the-~nited-Statee-department-of--~efenee; 

and 

t±±t-hae--been--separated--from--ser~±ee--by--honorable 

dieehar9eo 

tbt--~he-term-does-not-±ne±tlde-a-ret±r~d-m~mb~r-o£--the 

B"ttee--seate~-ermed-fereee-who-t~-el±g±b±e-for-or-reee±v±ng 

a-m±titary-retirement-allowanee-be~ed-on-~en9th--of--~er~tee 

and--doe~--not--±netade-any-other-retired-member-of-a-ptt~~±e 

rettrement-ey~tem,-e~eept-soe±al-~eea~±ty7 -that-is-ettpported 

±n-whote-or-±n-part-by-tax-reventle~. 

t~it-uwar-or-deetared-nationat-emergeneyn-meane~ 

tat--Worte-war-~,--eeg±nn±ng--on--Apr±l--6r--±9t7,--and 

end±ng-on-November-tt,-19±8,-both-date~-±ne±tt~±ve; 

tbt--Wortd--War--rr,-beg±nn±ng-on-Becember-~,-l94lr-afta 

ending-on-9eeember-3l,-i946r-both-eate~-±ne±tteive; 

tet--the--Korean--eonfiicty--mii±tary--expedition7 ---or 

poliee--aetion7 --be9±nn±ng--on--attne-r7r-r9se,-and-ending-on 

danttary-3r,-i955y-both-dates-±ne±tls±ve;-and 

tdt--the-Y±etnam-eonr±±et,-beg±nning-on-A~gtt~t-Sr-l964r 

and-ending-on-May-1y-l915 7 -both-dates-ine±ae±~e7~ 

Section 12. Section 39-30-20lr MCA, is amended to 

read: 

-16-
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"39-30-201. 

hiring. (1) tat 

Empioymeft~ ~int preference in 

Except as provided in 10-2-402, 

initial 

in an 

initial hiring for a position, if a job applicant who is a 

veteran,-rit~abied-~ete~e~, handicapped person, or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hire-the-appit~a~t-over-~~y-ether 

appiteant-wttk-~tlbstant±a±iy-equai-qua±i£teat±ons-who-t~-ftoe 

a-pre£erenee-eii9tbre-appl±cant add 10 points to the score 

of an applicant who received 70 points or more in a scored 

procedure. 

tet--~n-an-±nttta±-~±rin97-a-pttbl±c-empioyer-shail-h±re 

a-e±sabied-~eteren-o~--nanOieepped--pe~~on--o~er--any--o~he~ 

p~eeerenee---eii9~bie--appi~ean~--with--~~b~tantiaiiy--e~~a% 

qtlaii£iee~ion~~ 

(2) The employment preference provided for in 

subsection {1} does not apply to a personnel action 

described in subsection t57 ill(b} of 39-30-103 or to any 

other personnel action that is not an initial hiring.'' 

Section 13. Section 39-30-202, MCA, is amended to 

read: 

''39-30-202. Eligibility requirements. No ve~eranr 

di~aOied--~eteran, eligible spouse, or handicapped person is 

entitled to receive employment preference as provided in 

39-30-201 unless: 
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he is a United States citizen; 

he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying.'' 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

''39-30-203. Duration of preference. Subject to 

39-30-202~L 

tit a handicapped person,-the or eligible spouse of-a 

heftd±eepp~d-per~on-e~-~~~cr±be~-in-~~b~eetion-t37tbtti±it-o£ 

39-38-Y83,-8-disabied-ve~eran,-or-the-spo~se-o£--8--dt~aeied 

veteran--8s--~~~eri~ed--~n-~ttb~eee±on-t3tt~7ti7-o£-39-36-±83 

qualifies for employment preference as long as the disabling 

condition exists;~ 

t~7--a-~eteran,-a~-def±ned-±n-39-38-iS3r-w~o-i~--not--a 

disabied--veteran1 --es--de£~ned--±n-39-39-la3,-~~a%i£~e~-fo~ 

empioyment-pre£erenee-for-no-ion9er-than-±5-yeer~--foiiowin9 

~epar~tion--from--~erviee--or--for--no--ien~er--than-5-year~ 

foiiowin9-Beeember-291-l983,-wn±ehe~er-i~-la~er~ 
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t3t--the-~~r~~v~n9-~po~~e-of-8-Yeteran-as-de~erihe~--in 

~~h~eet±on--t3ttet--o£--39-39-i93--qtle~~£~e~--£or-employment 

preterence-for-as-~ong-a~-the-spouse-rema±n~-tlnmerr±ed,--ond 

t4t--the--~pott~e--o£--a--per~on-de~er±be~-in-~ubseet±en 

f3ttbtti±t-of-39-36-i63-qualifies-Eor-employment--preterenee 

for-as-iong-as-the-~erson-±s-m±ss±ng-in-aetion-or-a-prisoner 

of-war7'' 

Section 15. Section 39-30-207, MCA, is amended to 

read: 

n39-30-201. Enforcement of preference. (1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(3) (d) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 
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time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under 39-30-20!_. and 

made a reasonable eete~min~tion-p~~~~~nt-to--~~e~~e~ion--t9t 

oE--39-39-163-and-tne hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection {3}(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other r~lief in an action for violation of this chapter. 

{4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

-20-
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If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section.'' 

Section 16. Section 49-2-405, MCA, is amended to read: 

''49-2-405. Veterans' and handicapped persons' 

employment preference. The application of an-~mploym~nt ~ 

preference as provided for in [sections 1 through 7], Title 

39, chapter 30, and 10-2-402 by a public employer as defined 

in [section 1] and 39-]0-103 may not be construed to 

14 constitute a violation of this chapter.'' 

15 

16 

Section 17. Section 49-3-103, MCA, is amended to read: 

"49-3-103. Permitted distinctions. (l) Nothing in this 

17 chapter shall prohibit any public or private employer: 

18 (a) from enforcing a differentiation based on marital 

19 status, age, or physical or mental handicap when based on a 

20 bona fide occupational qualification reasonably necessary to 

21 the normal operation of the particular business or where the 

22 differentiation is based on reasonable factors other than 

23 age; 

24 (b) from observing the terms of a bona fide seniority 

25 system or any bona fide employee benefit plan, such as a 
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retirement, pension, or insurance plan, which is not a 

subterfuge to evade the purposes of this chapter, except 

that no such employee benefit plan shall excuse the failure 

to hire any individual; or 

(c) from discharging or otherwise disciplining an 

individual for good cause. 

(2) The application of an-~mpToyment ~ pceference as 

provided for in [sections 1 through 7], Title 39, chapte~ 

30, and 10-2-402 by a public employe~ as defined in ~ction 

1] and 39-30-103 may not be construed to constitute a 

violation of this chapter.'1 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB038 , as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act requiring certain public employers to use scored procedures for selecting persons for appointment and 
granting preferences to military veterans and their eligible relatives and revising employment preference to 
handicapped persons. 

ASSUMPTIONS: 
1. To apply the scoring method (identified in Section 2 of this bill) to quantifiable procedures the validity 

of such procedures must be established. 
2. The state will follow federal laws and regulations to establish the validity of hiring procedures. 
3. Full implementation of the proposed legislation will take two bienniums due to the complexity of validity 

hiring procedures. 

FISCAL IMPACT: FY88 FY89 
Ex12enditures: 8 FTE 8 FTE 
Personal Services $ 219,889 $ 219,889. 
OJ2erating Ex12ense 30,000 301000 
General Fund Total $ 249,889 $ 249,889 

This impact is only for Executive and University System agencies. The Judicial and Legislative Branch Agencies set 
their own personnel policies. These agencies would have the same obligations but their impact is unknown. If a 
decision is made to go with scored examinations the costs would be considerably higher. The state of Idaho had a 
FY84 budget of $1,043,000 per year to perform these duties. The Department of Labor has set the cost of applying 
aptitude tests for the state at over $300,000 per year. 

Revenues: 
N/A 

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENQITURES: 
Local impact cannot be determined. Using the above assumptions the costs could be well above the state's cost due 
to the local governments not having the advantage of a centralized personnel division or uniform personnel 
policies. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
N/A _/ 2L' r .J~\-~{_~ATE 'ltslrz 

ROBERT PAVLOVICH, PRIMARY SPONSOR 
Program Planning 

Fiscal Note for HB038. as iptrodpred ,.,f!-3K" 



,F:Lc.~cal Note Request, HBOJ8, as introduced. 
Form BD-15 
Page 2 

TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION: 
Under federal laws and regulations when scoring procedures are used for ranking candidates, the selection procedure 
(test, structure interviews, e~c.) must be validated. This can be a complex and time consuming task, For the 
Executive Branch alone, full implementation could take up to five years. For example, the state currently has 
only one validated test (Social Worker I). This test took over one year to structure to meet the criteria of 
validation. The state has 1,500 job classifications. No matter what selection procedure is used in hiring people 
into these jobs, validation of that procedure is mandatory. 



., 

50th Legislature HB 0038/si 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED BY COMMITTEE 
ON STATE ADMINISTRATION 

STATEMENT DF INTENT 

HOUSE B'ILL 38 

House State Administration Committee 

A statement of intent is required for this bill because 

section 6 requires the department of administration to adopt 

rules implementing sections 1 through 5. The legislature 

intends the rules to adequately provide for the 

administration of the point preference provided for in 

section 2 and the retention preference provided for in 

section 5, but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

and opportunity to participate in the rulemaking procedure. 

The department should give such notice and hold such 

hearings as will ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department should take this into consideration and adopt 

rules that can be u~ed and applied by the broad spectrum of 

public employers. 
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It is the intent of the legislature that the department 

formulate and adopt rules relating but not limited to the 

following matters and take into account the following 

considerations: 

( 1) Claiming preference documentation and 

verification. Rules relating to the job application process 

should include the manner in which a preference should be 

claimed when a job is applied for. They should prescribe the 

means by which the applicant shall document and submit 

evidence of such things as the applicant's status as a 

veteran, disabled veteran, eligible relative, and United 

States citizen. It is the intent of the legislature that 

rules for claiming and documenting a preference do not place 

unreasonable burdens upon applicants and that, once an 

applicant has substantially complied with the rules, a 

public employer should make every reasonable attempt to 

verify the existence of the preference. 

(2) Military conflicts. The legislattJre intends the 

rules to apply federal law to deterrnine what constitutes a 

campaign or expedition for wh5ch a campaign badge is 

authorized by the congress of the United States or 

department of defense. 

(3) Separations and dischacges. The legislature 

intends the rules to apply federdl law dnJ further define 

separations under honorable conditions and the various types 

-2 SECOND READING 
fl!j-39 
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1 of discharges. 

2 

3 

4 

5 

6 

(4) Hiring decision notices and explanations. The 

legislature intends the rules to provide for the form and 

content of written notices of hiring decisions, 

whether the position was obtained as the 

application of the point preference by the public 

including 

result of 

employer, 

7 written requests for explanations of hiring decisions, and 

8 written explanations of hiring_decisions. 

9 (S} Reopening of selection process. The legislature 

10 intends the rules to provide for a method of reopening the 

11 selection process for a job should a court order the 

12 selection process reopened and to include a method of giving 

13 notice to those who applied for the job, informing them of 

14 the reopening and the reason therefor. 

15 (6) Appraisal methods. The legislature intends the 

16 rules to assist public employers in developing methods of 

17 appraising employee performance for the purpose of applying 

18 the retention preference. 

-]-
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HOUSE BILL NO. 38 

INTRODUCED BY PAVLOVICH 

A BILL FOR AN ACT ENTITLED: "AN ACT RBe8TRTN8--eBR'PATH 

PBBb+€--EMPb6¥ERS--~6--SSE--S€6RBB--PR9€EBHRBS-~R-SBbE€~xN9 

PERS9NS--P6R--APP6+N~MEN~--~6--€ER~A+N--P69x~+6NS~ GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO THESE CERTAIN POSITIONS AND IN 

RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE 

PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES 

UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS' 

EMPLOYMENT PREFERENCE ACT AND REVISING THE PREFERENCE 

PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES 

UNDER THAT ACT; AND AMENDING SECTIONS 10-2-402, 39-30-101 

THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207, 

49-2-405, AND 49-3-103, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through i !), the following definitions 

apply: 

(1) "Active duty'' means full-time duty with military 

pay and allowances in the armed forces, except for training, 

for determining physical fitr1ess, or for service in the 

reserve or national guard. 
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(2) "Armed forces" means the United States army, navy, 

air force, marine corps, and coast guard. 

(3} ''Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

public statute administered by the veterans administration 

or a military department. 

(4) "Eligible relative'' means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subse~tions (8)(a)(i) through 

(8)(a)(iii) if: 

(i) her husband is totally and permanently disabled; 

OR 

(ii) she is widowed,--d±~~~eed,-~r-~epa~ated from the 

father and has not remarried; or ~~­

t±±±t-~he-ha~-remarried-bN~-±5--widowedi---divoreed7--er 

le~~lly--separeted--fr~m--her--hN~band -when--~r~ferenee--i~ 

-2- HB 38 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0038/02 

eia~med~-~nd 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled; 

OR 

{ii) she is widowed,-d~•ereed,-or--se~aret~d from the 

father and has not remarried;-or 

t±i±t-she--has--remarr±ed--b~~-is-w~dowed,-di~or~ed,-or 

±egally--8ep~raeed--from--her--h~sband--when--preferenee--±s 

eic±med. 

(5) "Position 11 means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

{e) engagement as an independent contractor 0[ 

-3- HB 38 
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employment by an independent contractor. 

(6) (a) ''Public employer'' means: 

HB 0038/02 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive branch of 

the government of the state of Montana u~ 

community college, or university; and 

(ii) any county, city, or town. 

college, 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, or any 

instrumentality of the legislative or judicial btJnches of 

the government of the state of Monlana. 

(7) ••under honorable conditions'' means a discharge or 

separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges characterized as other than honorable. 

(B) (a) ••veteran'' means a person who was separated 

under honorable conditions from active duty in the armed 

forces performed: 

(i} in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

ttte United States department of defense; 

{iii) during the period beginning April 28, 1952, and 

-4- HB 38 
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ending July 1, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

{b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

(9) 1'War'' means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; 

(c) world War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive; 

(d) the Korean conflict, military expedition, or 

police action, beginning on June 26, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(e) the Vietnam conflict, beginning on August 5, 1964, 

and ending on May 7, 1975, both dates inclusive. 

NEW-SEE~f9No--Se~t±e"-~.--seorea--proeedttre~--req~iredo 

Fo~-tM~-ptl~po~e-o£-a~ply±n9-the--po±nt--preferenee--pro~±ded 

for--±n--t~eet±on--3f--and--~±tle--39,--ehepter-36,-a-pttbl±e 
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employe~-shall-ase-a-scored-proeedttre-or--a--eomb±nat±on--o£ 

seored-proeedttres-totalin~-l99-po±nt~-£or-~eleetin~-a-perse" 

ror--appointment--to--a--po~±~±ono---seored--procedttree--may 

±nelade-wr±tte~-exam±nations,--~trtlettlred--oral--±nter~iews7 
performanee--testsr--or--ot~er--~tlent~~~abie-procedtlre~-that 

~a~~ry--t~et--the--~~iae~~e--eapee~ty--and--£itn@ee--or---8" 

appr±eane-~o~-e-~o~±t±ono 

NEW SECTION. Section 2. Additional ~oints for certain 

applicants. (1) Except as provided in subsections (2) and 

(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a) 5 points if the applicant is a veteran; and 

(b) 10 points if the applicanl is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (1) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l)(a). 

NEW SECTION. Section 3. Notice 
------- and claim of 

preference. (1} A public employer shall, by posting or on 

the application form, give notice of thP point prefereJtce 

provided in [section 3 ~]. 

-6- HB 38 
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(2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications for the position involved has 

passed. Failure to make a timely preference claim for a 

position is a complete defense to an action instituted by an 

applicant under [section 5 il with regard to that position. 

(3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 4. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 

been given the point preference under [section 3 11 may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in [section 4 ~), submit to the public 

employer a written request for an explanation of the public 

employer's hiring decision. Within 15 days of receipt of the 

request, the public employer shall give the applicant a 

written explanation. 

(2) After following the 

subsection ( l), the applicant 

procedure described in 

may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

-7- HB 38 
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preference. 

( 3) (a) Upon filing of the pelition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days a(~-Pr the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3 ~] and 

made a reasonable hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in Silbsection (J)(a) 

may be waived by stipulation of the parties. IE a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant d continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of [sections 1 through~ Ql, and a court may not 

grant any other relief in an action for violation of 
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[sections 1 through 7 ~). 

(4) Failur@ of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the select~on process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

NEW SECTION. Section 5. Retention during reduction in 

force. (1) Except as provided in subsections (2) and (3), 

during a reduction in force, a public employer shall retain 

in a position a: 

(a} veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system, over other employees with 

similar job duties and qualifications and same length of 

service; and 

(b) disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisal system, 

over other veterans, disabled veterans, and eligible 

relative~ with similar job duties and qualificalions and 

same length of service. 
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(2) No employee is entitled to preference in retention 

under subsection (l) unless the person is a United States 

citizen. 

(3) The preference in retention under subsection (1) 

does not apply to a position covered by a collective 

bargaining agreement. 

NEW SECTION. Section 6. Adoption of rules. The 

department of administration shall adopt rules implementing 

[sections 1 through 6 2l· The department's rules apply to 

all public employers, local as well as state. 

Section 7. Section 10-2-402, MCA, is ame11ded to read: 

"10-2-402. Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section~ ll• but not the preference granted 

to other persons,-by und~ [se!-?tiur~ ~ ~__.2.!_ Title 39, 

chapter 30." 

Section 8. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana V~ter~n~.L-~nd Handicappecl Per-sons' Employment 

Preference Act''.'' 

Section 9. Section 39-30-102, MCA, is amended to read: 

''19-30-102. Purposes. The pu!pO~es ot this chapter dre 

to r~eognize--vete~an~-and-disab±ed-~~teran~-f~r-~e~~±ee-to 
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the±r--eottntry, recognize past employment discrimination 

against handicapped persons., and facilitate the 

habilitation, rehabilitation, and readjustment of ~eteran~, 

tH·ee:biei!'J-\I'I!'~ere:ne,-e:nd.-handi-capped. these persons." 

Section 10. Section 39-30-103, MCA, is amended to 

read: 

''39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

flt--nAee~\l'e--d.~tyn-meane-£tli±-t~me-d.tl~Y-other-th~n-£or 

trainin9-in-the-regttle:r--eomponente--of--the--Hnited--Statee 

e:rmy 7 --a±r--foree7 --na\l'y 7 --marine-eorpe 7 -or-eoaet-gttard-with 

fttil-pay-and.-al±owaneeeo-~he-term-doee-net--ineittde--monthly 

~ri%±e,--ettmmer--eneampment~,--~n~t±ai--~~8~n~ng,--o~--other 

~naet~ve-o~-ae~~ve-dttty-for-~ra~n~ng-in-~he--nat~ona~--gtte~d 

or-reset"ves-;-

t%t--~B±sab±ed-¥eterann-meana-an-tn~~¥~dttai,-whether-or 

not-he-~~-a-veteran-as-de£~ned-±n-th±~-seet~on,-wno~ 

tat--aerved-on-aetive-dttty7 

t~t--ha~--been--sepat"ated--from--eerviee--by--honorabie 

di-seharge7-and 

tet--sttffet"s-a-serviee-eonneeted-d±eab±i±ty--determ±ned 

by--the--Enited--States-veterane-admi-ni-stration-to-be-39%-or 

more-di-sabtil'\g-;-

t3till "Eligible spouse" means~ 

tat--the-ttnremarr±ed-sttrv±v±ng-spottse-of-a-veteran--who 
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d±ed--wh±±e--on--aet±ve--dttty-or-who~e-d~ath-re~u~ted-from-a 

serviee-eonneeted-d±~abi±ity~-er 

tbt the spouse of~ 

t±t--a-d±~ab±ed-veteran-dete~m±ned-by-the-Hn±ted-Ste~~~ 

veterans-adm±nistrat±on-to--have--a---!99%--~t· _ee-eonneeted 

di-seb±i~ty--who--±e--unabte-to-~~e-h±s-employme~t-pr~fe~~~e~ 

beeatlse-ef-hi~-di~ab±i±ty; 

t±±t-a-~erso~-o~-~et±ve-d~ey-determi~ed-by--the--B~ited 

State~--~~ve~nment--to-b~-mi~~~n~-±n-oetion-or-a-~ri~en~r-~f 

war~-or 

t±±±t a handicapped person determined by the de~drtment 

of social and rehabilitation servlces to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t~till "Handicapped person" means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

tStl:!l (a) "Initial hiring" means a personnel action 

for which applications are solicited from outside thP ranks 

of the current employees of: 

(i) a department, as defined 1n 2-15-102, for a 
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position within the executive branch: 

(ii) a legislative agency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative branch: 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

{iv) a city or town for a municipal position, including 

a city or municipal court position; and 

{v) a county for a county position, including a 

justice's court position. 

lb) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection t5t ill, current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection t5t 111, or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6t1_4:_2_ {a) "Mental impairment" means: 

(i) sutfering from a disability attrihutablP to mf>ntal 

retardation, cerebral palsy, epilep~y, autism, or any other 
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neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

(ii) an organic or mental impairment that has 

substantial adverse effects on an individual's cognitive or 

volitional functions. 

(b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

impairment, disease, or defect rhat has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

t~till "Position" means a pennanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

(a) a temporary position as defined in 2-18-101 for " 
state position or similar temporary position with a public 

employer other than the state; 

{b) a state or locdl elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or ddministrative, 

legislative, or other immediate or first-line aide; 

(d] appointmf>nt hy an electell offict~l ~a a body suct1 

as a board, commission, co1runittee, ur council; 
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(e) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(g) engagement as an independent 

employment by an independent contractor. 

t9t ill (a) "Pub! ic employer" means: 

contractor or 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

t9t--usub~~aft~iaiiy--equal--qualifieatio~~u--means--~he 

qttaiifiea~±ons--of-two-o~-mo~e-persons-among-whom-the-publie 

empioyer-eanno~-ma~e-a--reasonabie--de~~~mtnaeion--ehat--the 

qtteii£ications--heid--ey-one-person-are-~ignifieantly-better 

stt±~ed-£or-~he-pos±~ion-than-the-quali£ieations-neid-by--the 
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o~her-personso 

tZ9t-tat-uveteranu-meana-a-~er~on-who~ 

tit---served--oft--aeti~e--duty--d~ring--time--o£--war-or 

deeiared-national-emergeney-or-in-e-eampe~gn--or--e~pedition 

for--w~tcn--a--eampaign--badge--waa-auth~ri~P~-b~-tn~-Bn+t~d 

State~-congress-or-the-Hnited-States-dep~~tme~t-o€--de£en~~~ 

4ft~ 

fiit-ke~--eeen--~eparated-·-from--~e~v±ee--by--honorable 

et~en~rge~ 

tbt--~he-term-doe~-not-±nettlde-a-retired-membe~-~~--tne 

Snited--States-armed-feree~-who-i~-ei~9ibie-for-or-reeeiviM9 

a-mil~tary-ree±rement-a±±owanee-ba~ed-en-teng~h--of--~er~±ee 

and--does--not--~nelttde-any-other-retired-member-ef-a-~tlb~ie 

retirement-system7-exeept-soe~at-~ee~r~ty,-tnat-i~-~npported 

in-whole-or-~n-part-by-tax-revennes~ 

tllt-«War-or-deelared-~ational-emergeneyu mean~" 

tat--World-War-~7--be9~nning--on--A~r±l--67 --±9±17 --and 

endinq-en-Novemeer-~l 7 -l9te,-bo~h-date~-±neltlsive; 

tbt--World--War--ft,-beginn±n9-on-Beeember-T,--l94± 1 -and 

end±ng-on-Becember-3±,-±946,-both-date~-±neltl~ive7 

fet--the--Korean--eonf±ict,--mtlttary--exped±tion,---er 

po%iee--action,--be9inning--on--dnne-r~,-±9~6,-and-endin9-~" 

dannary-3l,-l955,-both-dates--inelus±~e;-6nd 

tdt--the-Vietnam-eonfl±etr-beginn±ng-on-Atl9tl~t-S,-i964, 

8ftd-~nding-on-May-1~-l915 1 -both-d8tes-±neitl~+~e7" 
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Section 11. Section 39-30-201, MCA, is amended to 

read: 

"39-30-201. Blftp~oyment: Point preference in initial 

hiring. (l) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 

vete~an7-8teebie~-vet:eran, handicapped person, or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hire-the-app±±eant-over-any-other 

appiteant-w±th-~~betant~aiiy-eqHal-qtlai±Eieatione-who-i~-not 

8-preEerenee-eiigible-appi±eant add 10 points to the score 

of an applicant who received 70 points or more in a scored 

procedure. 

tbt--~n-an-~nit:±al-hiring,-a-p~b~±e-emp~oye~-~ha~~-h±~e 

a-dfsabied-~ete~a"-o~--hand±e~pped--pereon--over--any--other 

p~e~e~enee---eiigibie--app%±eaftt--wit"--~tlb~tantial~y--eqH8i 

qttali£ieatienso 

(2) The employment preference provided for in 

subsection (l) does not apply to a personnel action 

described in subsection fSt ill(b) of 39-30-103 or to any 

other personnel action that is not an initial hiring." 

Section 12. Section 39-30-202, MCA, is amended to 

read: 

''39-30-202. Eligibility requirements. No vetet""an,. 

d±~abied--vetet""an, eligible spouse, or handicapped person is 
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entitled to receive employment preference as provided in 

39-30-201 unless: 

(1) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 13. Section 39-30-203, MCA, is amended to 

read: 

"39-30-203. Duration 

39-30-202~L 

of preference. Subject to 

f%t a handicapped person 7 -the or eligib~ spouse or-a 

handieapped-pe~son-as-d~sertbed-~n-~~b~eetion-t3tfbttiiit-~f 

39-3e-~e~7-e-disae~ed-~eteran,.-or-the-spetlse-ef--a--di~ab±ed 

veteran--as--deeeribed--in-~tlb~eetien-t3ttbtt±t-o~-39-39-l93 

qualifies for employment preference as long as the disabling 

condition exists~~ 

tit--e-~eteran,-a~-de£ine~-in-39-~6-l03 7-who-ts--net--a 

di~ab±ed--~eteran,--a~--~eftned- in 3~-38-t6~,-~~a±±£±e~-r~r 

emp!oyment-preferenee-Eor-no-±en~er-tn~~-±5-years-- -follew±n9 
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separa~ion--f~om--serv~ee--or--for--~o--ionger--than-5-yeer~ 

~o%iow±ng-Be~ember-ra,-±983r-wh~cheve~-±s-iater~ 

t3t--the-s~rviving-spo~se-or-~-veteran-es-described--±n 

sttbsection--t3tt~t--of--39-39-i93--qttai±£±es--£or-empioyment 

pre£erenee-for-as-iong-as-the-spottse-remains-ttnmarr±ed;--an0 

t4t--the--spotlse--o£--a--person-descr±bed-~n-sttbsec~ion 

f3tfbtt~±t-o£-39-38-±63-qttaii£ies-£or-empioyment--pre£erenee 

£or-as-long-as-the-person-±s-miss±ng-±n-aet±on-or-a-prisoner 

of-wero" 

Sect ion 14. Sect ion 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enfor-cement of preference. ( 1) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. wi.thin 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 
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(3) (a} Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show causP why the apnlicant was nol 

hired for the position. At the hearing, the [.>ublic employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the point~ under 39-3(!_-:--201 a~ 

made a reasonable Oeee~minati~~-~~r~tt~ne-to--~ttb~ectio~--t9t 

e£--39-39-193-ond-~he hi r_i ng decision-~~ applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection {3) (a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

{C} If the public employer does not carry its burden 

of proof under subsection (J)(a) and the court has found 

that the applicant is a preference eligible applicant, 

court shall order the public employer to reopen 

the 

the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violatio11 of this chapter. 
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(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1} within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section.'' 

Section 15. Section 49-2-405, MCA, is amended to read: 

''49-2-405. Veterans' and handicapped persons• 

employment preference. The application of a"-empioym~"~ ~ 

preference as provided for in (sections_ 1 through !. fu 

Title 39, chapter 30, and 10-2-402 by a public employer as 

15 defined in [section l] and 39-30-103 may not be construed to 

16 constitute a violation of this chapter.'' 

17 Section 16. Section 49-3-103, MCA, is amended to read: 

18 "49-3-103. Permitted distinctions. (l) Nothing in this 

19 chapter shall prohibit any public or private employer: 

20 (a) from enforcing a differentiation based on marital 

21 status, age, or physical or mental handicap when based on a 

22 bona fide occupational qualification reasonably necessary to 

23 the normal operation of the particular business or where the 

24 differentiation is based on reasonable factors other than 

25 age; 
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(b) from observing the terms of a bona fide seniority 

system or any bona fide employee benefit plan, such as a 

retirement, pension, or insurance plan, which is not a 

subterfuge to evade the purposes of this chapter, except 

that no such employee benefit plan shall excuse the failure 

to hire any individual; or 

(c) from discharging or otherwise disciplining an 

individual for good cause. 

(2) The application of 6n-emp±~yment ~preference as 

provided for in [sections_! through ~ ~ Title 39, chapter 

30, and 10-2-402 by a public employer as defined in [section 

1] and 39-30-103 may not be construed to constitute a 

violation of this chapter," 

-End-
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STATEMENT OF INTENT 

HOUSE BILL 38 

House State Administration Committee 

A statement of intent is requiH· for this bill because 

section 6 I requires the department of administration to 

adopt rules implementing sections 1 through 5 ~· The 

legislature intends the rules to adequately provide for the 

administration of the point preference provided for in 

section ~ 3 and the retention preference provided for in 

section 5 ~' but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown pasl interest in 

the employment preference law, is afforded sufficient time 

and opportunity to participate in the rulemaking procedure. 

The department should give such notice and hold such 

hearings as will ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department should take this into consideration and adopt 

rules thdt can be used and dpplied by the brudd spectrum of 

public employers. 
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It is the intent of the legislature that the department 

formulate and adopt rules relating but not limited to the 

following matters and take into aCcount the following 

considerations: 

(l) Claiming preference documentation and 

verification. Rules relating to the job application process 

should include the manner in which a preference should be 

claimed when a job is applied for. They should prescribe the 

means by which the applicant shall document and submit 

evidence of such things as the applicant's status as a 

veteran, disabled veteran, eligible relative, and United 

States citizen. It is the intent of the legislature that 

rules for claiming and documenting a preference do not place 

unreasonable burdens upon applicants and that, once an 

applicant has substantially complied with tt1e rules, a 

public employer should make every ~easonable 

verify the existence of the preference. 

attempt to 

{2) Military conflicts. The legislature intends the 

rules to ~pply federal law to determine what constitutes a 

campaign or expedition for which a campaign badge is 

authorized by the congress of the United 

department of defense. 

States or 

(3) Separations and discharges. The legislature 

intends the rules to apply federal law and further define 

separationG under honorable conditions and the various types 

-2- SECOND READING 
SECOND PRINTU;G 
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1 of discharges. 

2 (4) Hiring decision notices and explanations. The 

3 legislature intends the rules to provide for the form and 

4 content of written notices of hiring decisions, including 

5 whether the position was obtained as the result of 

6 application of the point preference by the public employer, 

7 written requests for explanations of hiring decisions, and 

8 written explanations of hiring decisions. 

9 (5) Reopening of selection process. The legislature 

10 intends the rules to provide for a method of reopening the 

11 selection process for a job should a court order the 

12 selection process reopened and to include a method of giving 

13 notice to those who applied for the job, informing them of 

14 the reopening and the reason therefor. 

15 (6) Appraisal methods, The legislature intends the 

16 rules to assist public employers in developing methods of 

17 appraising employee performance for the purpose of applying 

18 the retention preference. 
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HOUSE BILL NO. 38 

INTRODUCED BY PAVLOVICH 

A BILL FOR AN ACT ENTITLED: "AN ACT RE('I!HR~NG--EER'I'IHN 

PUBb~€--EMPb8¥ERS--'1'8--USE--S€8REB--PR8EEBURES-PBR-SUbEE'I'~NG 

PERS8NS--P8R--APP8fN'I'MEN'I'--'1'8--EBR'I'AfN--P8Sf'l'f8NS7 GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO 'I'HESE CERTAIN POSITIONS AND IN 

RETENTION DURING REDUCTIONS 1N FORCE: ELIMINATING THE 

PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES 

UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS' 

EMPLOYMENT PREFERENCE ACT AND REVISING THE PREFERENCE 

PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES 

UNDER THAT ACT; A.NB PROVIDING AN APPROPRIATION TO THE 

DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 10-2-402, 

39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203, 

39-30-207, 49-2-405, AND 49-3-103, MCA; AND PROVIDING 

EFFECTIVE DATES.'" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through ~ ~ 7 AND 12}, the following 

definitions apply: 

(l) ''Active duly'' means full-time duty w~th m1l1tary 

pdy and allowances 1n the armed forces, except for training, 

~"" '"'"'"'"" Counw 
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for determining physical fitness, or for service in the 

reserve or national guard. 

(2) ''Armed forces'' means the United States army, navy, 

air force, marine corps, and coast guard. 

(3) "Disabled veteran'' means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefit~. or pension because of a 

public statute administered by the veterans administralioJl 

or a military department. 

(4) "Eligible relative'' means: 

(a) the unmarried SIJrviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is llnable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorablP conditions while serving 1n the drmed forces 

during a period named in subsections t8ttattit-thr~agh 

t8tt~tti±+t iJlliA)(I) THROUGH (9)JA)(III) if: 

{i) her husband is totally and permanently disabled; 

OR 

{ii) she 1s wtdowed 7 --diwereed 7 -er-~eparated from the 

father and has not remarried; or AND 
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t±±±t-she-has-remarried-btlt-i~--w~~ewed,--d±voreed,--or 

iegally--s~parated--£rom--her--husband--when--preferenee--±~ 

eia±med7-and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

{i) her husband is totally and permanently disabled; 

OR 

(ii) she is widowed,-d±Yoreed;-or--~eparated from the 

father and has not remarried;-or 

tiiit-she--ha~--remerried--0~~-is-widowed,-divoreed,-or 

le9a~iy--separated--from--her--hnsb~nd--when--preferenee--is 

ela±med. 

(5) "Position', means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 
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or executive officer of a local government; or 

(e) engagement as an independent contractor or 

employment by an independent contractor. 

( 6) (a) ''Public employer'' means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive branch of 

the government of the state of Montana or a college, 

community college, or university; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, ~r any 

instrumentality of the legislative or judicial Uranche~ of 

the government of the state of Montana. 

ill_ _ _''SCORED PROCE!DUHE" MEANS A WRITTEN TEST, 

STRUCTURED ORAL INTERVIP.W, PERF9~~~C~ TEST, OR OTHER 

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES 

WHICH RESULT IN A NUMERICAL SCORE TO WHICH POINTS CAN BE 

ADDED. 

t~t{B) "Under honorable conditions" means a discharge 

or separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrdtive 

dischdrges characterized as other than honorable. 

t8till (a) "Veteran" means a person who was separated 
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under honorable conditions from active duty in the armed 

forces performed: 

(i) in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii) during the period beginning April 28, 1952, and 

ending July 1, 1955; or 

{iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

(b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

t9t.L!-__Qj_ "War" means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; 

{c) World War II, beginning on December 7, 1941, and 

end1ng on April 28, 1952, both dates inclusive; 

{d I the Korean contlict, military expedition, or 
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police action, beginning on June 26, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(e) the Vietnam conflict, beginning on August 5, 1964, 

and ending on May 7, 1975, both dates inclusive. 

NEW SECTION. SECTION 2. SCORED PROCEDURES NOT 
-~----~-- ... ---·---· ----~···---·--

REQUIRED. NOTHING IN (SECTIONS 1 THROUGH 7 AND 12] OR IN 

TITLE 39, CHAPTER 30, REQUIRES A PUBLIC EMPLOY~~ TO USE~ 

SCORE[)_ PROCE[)(Jl<E OR l\_COMJ3IN_A'l'_IO!<_OF _SCORED __ PROCEDlJRES FOR 

SELECTING A PERSON IN AN INITIAL HIRING. 

HEW-SB€~TBNo--Seet~on-z.--Se6red--proeedare~--re~tt±~edo 

Por-the-pttrpo~e-of-appiyin9-the--point--preference- p~ev+ded 

for--±n--fseetion--3t--and--~itle--39,--ehapter-38 7 -a-pabl±e 

emp~oyer-~he}i-~~e-a-~eored-proeednre-or--a--eomb±n~tion--of 

~eored·- proeedttre:!5-totat~ n.g-tee -~point 3- for · ~e l: eet ± M.9 -a -per ~on 

for--appo±ntment--to--a--p5~~t+ono---Seored--proeed~re~--may 

inelttde-written-e~am±nat±on.~,--~trttet~red--oral-··±nterv±ew~, 

per£ormanee--test~~--or--other--quantifiable-proe~d~re~-that 

fairiy--te~t--the--retat±ve--eapae±ty--and--f±tne~~--of~ an 

applteant for-B-positiono 

~EW SECTION. Section 3. Additional points for certain 

applicants. (l) Except as provided in subsections (2) and 

{3), a public employer shall add the following points to the 

score oE an dpplicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a) 5 points 1f the applicant is a veteran; and 
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(b) 10 points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (l) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l){b) is not entitled to an additional 5 points 

under subsection (l)(a). 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 3 ~ 11. 

(2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications for the position involved has 

passed. Failure to make a timely preference claim for a 

position is a complete defense to an action instituted by an 

applicant under (section 5 ! ~] with regard to that 

position. 

(3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 
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been given the point preference under [section 3 ~ ll may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in (section 4 ~ !lr submit to the 

public employer a written request for an explanation of the 

public employer's hiring decision. Within 15 days of receipt 

of the request, the public employer shall give the applicant 

a written explanation. 

(2) After following the 

subsection (1), the applicant 

procedure described in 

may, within 90 days afte~ 

receipt of notice of the hiring decision, file a petition in 

the dist~ict court in the county in which his application 

was received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3 ~ lJ 

and made a reasonable hiring decision. The applicant has 

the burden of proving by a preponderance of the evidence 

that he is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 
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may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (J)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of (sections 1 through~~ l_~~D ~]J, and a court 

may not grant any other relief in an action for violation of 

(sections 1 through 7 §. 7 AND~). 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (l) within 15 days and a petition is filed under 

subsection {2), the court shall order the public employer to 

reopen the selection process. 

(S) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section. 

:-JLW ~~C'!'~9li__: Section 6. Retention during reduclion in 

force. {1) Except as pr0vided in subsections (2) and (3), 
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during a reduction in force, a public employer shall retain 

in a position a: 

(a} veteran, disabled veteran, or eligible relative 

whose performance has not been rated unacceptable under a 

performance appraisal system, over other employees with 

similar job duties and qualifications and same length of 

service; and 

(b) disabled veteran with a service-connected 

disability of 30% or more whose performance has not been 

rated unacceptable under a performance appraisdl system, 

over other veterans, disabled veterans, and eligib]e 

relatives wilh similar job duties and qualifications and 

same length of service. 

(2) No employee is entitled to preference in retention 

under subsection (1) unless the person is a United States 

citizen. 

(3) The preference in retention under subsection (l) 

does not apply to a position covered by a collective 

bargaining agreement. 

NEW SECTION. Section 7. Adoption of rules. The 

department of administration shall adopt rules implementing 

lsections l through 6 ~ 6 AND 12]. The depdrtment's rules 

apply to all public employers, local as well as state. 

Section 8. Section 10-2-402, MCA, is ame11ded to read: 

''10-2-402. Superintendcnl to be g1ven veterans' 
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preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under l~~-c~l9_~ ! !_ ll, but not the preference 

granted to other persons 7 -by under [section l ~ ~ Title 

39, chapter 30.'' 

Section 9. Section 39-30-101, MCA, is amended to read: 

~39-30-101. Short title. This chapter may be c1ted as 

the "Montana Yeter~n~.J..-and Handicapped Persons' Employment 

Preference Act~.•• 

Section 10. Section 39-30-102, MCA, is amended to 

read: 

"39-30-102. Purposes. The purposes of this chapter are 

to ree~gnire-veteran~-and-di~ab±ed-ve~eran~-£or--~erv±ee--to 

their--eotl~~ry 7 recognize past 

against handicapped persons 7 

employment discrjmination 

and facilitate the 

habilitation, rehabilitation, and readjustment of ~ete~on~, 

d~~ehled-v~t~ran~,-and-~endieapped these persons." 

Section 11. Section 39-30-103, MCA, is amended to 

read: 

"39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

tlt--nAet+v~-dtttytt-means-full-tim~-duty-other-than--for 

trainfn9 -tn--the -re9tllar--eomponent~--ef-the-8n±ted-State~ 

army,-a±r-~e~ee 7 -navy 7 -marine-eorp~,--er--eeast--qua~d--w~th 
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£ull--pfty--and-allowane~s~-The-term-doe~-no~-+nelnd~-monthiy 

drills,--~ummer--eneampment~,--+n±t+al--~rainin9r--or--other 

±naet±ve--or--aetive-dttty-for-training-±n-the-nat±ona±-guard 

or-r~serves-;-

tit--us+~a~led-v~teran0-means-an-±nd±vidua±,-whether-or 

not-h~-±~-a-veteran-a~-def±ned-±n-th±~-~~et±en,-who~ 

tat--~erved-on-~~ei~e-dtlty; 

tbt--ha~--been--separeted--£rom--~erviee--by--h~norable 

d1:-sehat""9e;-and 

tet--s~ffet""~--e:-serviee-eonneeted-d±~ab±~±~y-determ+ned 

by-the-Hntted-States-v~teran~-adm±ni~tratien-to--be--36% -or 

ntt·a·e -d±se:b±±ng-;-

t3t1!1_ ''Eligible spouse" means-:­

te:t--the--unremarr±ed-s~rvi~±n9-~pou~e-of~a-~eteran-whe 

d±~d-wh±ie-en-aetive-d~ty-~r-wh~~F--dee:th--resulted--from--a 

~~rvie~-eonneeted-disability;-or 

tbt the spouse of-:-

t±t--a-disebied-~eteran-d~termined-by-the-~nited-States 

vetera~g- admin±stration--to--h~ve--a-166%-serv±ee-eonn~eted 

di sab± i it y-who- ± s -t2 ne:b~e-to-u~e- -h 1:- s-- ~mp-l: oyme n t -- --prefer e nee 

beea~se-of-hi~-d±sability; 

t±±t-a--person--on-aet±ve-duty-determ±nerl-by-the-8nited 

State~-government-to-be-mt~s±nq-in-aet±on-or-e:--pr±soner--of 

W6:t"'7-{")f'" 

t±-iit a handicuiJped person delermined by the department 
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of social and rehabilitation services to have a 100% 

disability who is unable to use his employment preference 

because of his disability. 

t4till "Handicapped person 11 means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

tStill (a) '1 Initial hiring" means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

{i) a department, as defined in 2-15-102, for a 

position within the executive branch; 

( i i) a legislative agency, such as the consumer 

counsel, env i ronmen tal quality counci 1, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court ~lcrk 1 state 

law library, or similar office in a state district court fur 

a positior1 within the judicial branch; 

(iv) a city or town for a mtinicipai posit1on, ~ncluding 
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(v) a county for a county position, 

justice's court position. 
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including a 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through_(a)(v) of this subsection tSt 111• current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill, or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6t1.!l (a) 11 M.ental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any oth~r 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

( i i) an organic or mental impairment that has 

substantial adverse effects on an individual's cognitive or 

volitional functions. 

{b) The term mental impairment does not include 

alcoholism or drug addiction and does not include any mental 

i1npairment, disease, or detect that has been asserted by the 

individual claiming the prefprence as a defense to any 

criminal charge. 
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t1till "Position" means a permanent or seasonal 

position as defined in 2-18-101 for a stale position or a 

similar permanent or seasonal position with a public 

employer other than the state. However, the term does not 

include: 

{a) a temporary position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official's immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

(d) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(e} appointment by an elected official to a public 

office if the appointment is provided for by law; 

If} a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

oc executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

t8tffi (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 
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or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

( 7) "SCORED PROCEDURE" MEANS A WRITTEN ~- TEST_,_ 

~_!RU~'!'URED ORAL INTERVIEW, PERFORMANCE TEST, OR OTHER 

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES 

WHICH RESULT IN A NUMERICAL SCORE TO WHICH POINTS CAN BE 
-- --- --- --- -- ---------------"-----· 

ADDED. 

t9t--nsub~tantially--equal--qualifieati~nsn--mean~--the 

q~a~ifiea~±on~-ot-two-o~-more-per~on~-among-whom-~he--p~O~±e 

employer--eannot--ma~e--a--reasonable-determinat±on-that-the 

qualifieation~-held-by-one-person-are--siqnifieantly--better 

s~±ted--for-the-po~±t±on-than-the-q~al±tieation~-held-by-the 

other--per!!on~-;-

tl6t-tat-•veteranu-mean~-a-person-who~ 

t±t--served-on--aet±~e--d~ty--e~r±ng--time--ot--war--or 

deelared--nat±onal--emergeney-or-in-a-eampaign-er-exp~dition 

tor-wh±eh-a-eampaign-bad9e--wa~--authori~ed--by--the--~n±ted 

States--eon9ress-or-the-Bnite0-State~-rie~artment-e£-defense; 
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and 

t±±t-hB~--been--~epara~~d--from--~ervtee--by--honorabie 

d±~charqeo 

tbt--The--term-doe~-not-incltlde-a-retired-member-oE-the 

8n±ted-State~-armed-foree~-who-±~-eliqible-£or-or--reeeiving 

a--m±litary--ret±rement-~llowanee-bB~ed-on-len9th-o£-serv±ee 

and-doe~-not-ineltlde-any-other-retired-member--o£--a--pttblie 

ret±rement-~ystem,-exeept-~oeiel-~ee~r±ty,-tkat-i~-~tlppor~ed 

±n-whole-or-±n-part-by-tax-reven~e~o 

trrt-uwar-or-deelared-national-emer9eneyu-means~ 

tat--Worid--War--T,--beg±nninq--en--Apr±l--67-l9l? 7 -and 

end±nq-on-November-llr-l9l8r-both-dete~-±neltls±ve7 

tbt--World-War-IT,-beg±nn±ng-on-Beeember-1w--l94!w--anrl 

end±n9-on-·Becember-3iw-i946,-both-dete~-ine~n~i~e7 

tet--the---Korean--eonflict,--military--expeditieny--or 

poliee-aetionr-be9innin9-on-dnne-~1w--l959w--and--ending--en 

dannary-3l~-l955i·beth-date~-in~ltt~i~e:-and 

tdt--the-Yietnam-eonfliet~-be9inning-on-Atl9tlst-5w-l964 7 

and-endin9-on-May-1~-l9~57-both-date~-ineitl~i~e~·· 

NEW SECTION. SECTION 12. SCORED PROCEDURES NOT 

REQUIRED. NOTH!NG. IN [SECTIONS 1 THROUGH 7 AND 12] REQUIRES 

A PUHLIC EMPLOYER TO USE A SCORED PROCEDURE OR A COMBINATION 

OF SCORED PROCF.DURES FOR SELECTING A PERSON IN AN INITIAL 

HtR1NG. 
~- ·-

Seclion 13. Section 39-JU-201, MCA, is amended to 
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read: 

11 39-30-201. Bmpioymen~ Point preference in initial 

hiring. (1) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 

~e~eranr-di~abied-veteran~ handicapped person, or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hire-the-appl±ean~-over-arty-o~her 

app%ieant-w~th-~ob~~ant~ally-eq~ai-qtlaTif~ea~±on~-who-±~-not 

a-prefe~~nee-eii9ible-appli~ant add 10 points to the score 

of an applicant who received 70 points or more in a scored 

procedure. 

tbt--~n-an-initial-hirin9T-a-pnbl±e-empioyer-~hati-h~re 

a-di~abied-veteran-or--hand±eapped--per~en--over--any--other 

preferenee---eli9ibie--appiieant--with--~tlb~tantially--eqtlal 

qtte:lifieetions-. 

(2) The employment preference provided for in 

subsection (l) does not apply to a personnel action 

described in subsection tSt J.!!_tb) of 39-30-103 or to any 

other personnel action that is not an initial hiring.'' 

Section 14. Section 39-30-202, MCA, is amended to 

read: 

"39-30-202. Eligibility requirements. No 'lfeteraM7 

d±~Bbled--'!feterBn~ eligible spouse~ or handicapped person is 

entitled to receive employment preference as provided in 
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39-30-201 unless: 

(1) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately befoce applying for employment; 

13) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 15. Section 39-30-203, MCA, is amended to 

read: 

"39-30-203. Duration of preference. Subject to 

39-30-202~L 

tit a handicapped person,-the or eligible spouse o£-e 

h8ndieapped-~~r~oft-as-deserib~d-in-~~bseetion-t3ttbtfiiit-o~ 

39-39-163,-a-di~~bled-vete~an,-or-the-~po~~e-of--a--di~abied 

veter8n--a~--deeer~bed--in-enbeeetion-t3ttbttit-o£-39-39-i93 

qualifies for employment preference as long as the disabling 

condition exists1~ 

t~t--a-veter8n,-a~-de£ined-in-39-39-i937-who-ie--not--a 

di~abied--veter~n,--a~--de£ined--in-39-39-l93 7 -quali£ie~-£o~ 

emp~oym~nt-pre£ereftee-£o~-ne-ronger-thaft-i5-year~--foi±owin9 

~eparation--from--~erviee--o~--for--no--lon~er--than-5-yea~s 
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foiiowing-Beeember-29,-l983t-whichever-is-later. 

f3t--the-sttrviving-~ponee-of-a-veteran-a~-deseribed--in 

sub~eetion--t3ttat--o£--39-39-l93--quaiifies--£or-emp~oyment 

pre£erenee-£or-as-iong-a~-the-epo~ee-remain~-unmarried7--and 

t4t--the--~ponee--o£--a--person-deseribed-in-snbeeetion 

t3ttbttiit-o£-39-39-l93-qualifie~-Eo~-employment--p~~Eerenee 

for-a~-long-e3-the-~er~on-~s-mis~in~-in-action-or-a-p~i~oner 

o£-war•" 

Section 16. Section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. il) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(3} (a} Upon filing of the petition, the court shall 
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order the public employer to appear in court at a specified 

time not less than 10 or more than JO days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer ~ied the points under 39-30-201 and 

made a reasonable de~ermination-pttrs~an~-eo--~~b~eetien--t9t 

oE--39-36-193-and-th~ hiring decision. The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection {3)(a) 

may be waived by stipulation of the parties. If a time to 

appedr has been specified pursuant to subsection (3){a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief 1~ dll dction for violation of tttis chapter. 

(4) Failure of an applicant to file a petition under 
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subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section." 

Section 17. Section 49-2-405, MCA, is amended to read: 

"49-2-405. veterans' and handicapped persons' 

employment preference. The application of a"-empioyment ~ 

preference as provided for in [sections l thr~~ ~ i 7 AND 

12}, Title 39, chapter 30, and 10-2-402 by a public employer 

as defined in [secti~~~d 39-30-103 may not be construed 

to constitute a violation of this chapter." 

Sectio11 18. Section 49-3-103, MCA, is amended to read: 

''49-3-103. Permitted distinctions. (1) Nothing in this 

chapter shall prohibit any public or private employer: 

(a) from enforcing a differentiation based on marital 

status, age, or physical or mental handicap when based on a 

bona fide occupational qualification reasonably necessary to 

the normal operation of the particular business or where the 

differentiation is based on reasonable factors other than 

age; 

(b) from observing the terms of a bona fide sertiority 
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1 system or any bona fide employee benefit plan, such as a 

2 retirement, pension, or insurance plan, which is not a 

3 subterfuge to evade the purposes of this chapter, except 

4 that no such employee benefit plan shall excuse the failure 

5 to hire any individual; or 

6 (c) from discharging or otherwise disciplining an 

7 individual for good cause. 

8 

9 

10 

ll 

12 

13 

(2) The application of 8n-~mpioym~nt ~ preference as 

provided for in (sections 1 through~~ 7 AND 12], Title 39, 

chapter 30, and 10-2-402 by a public employer as defined in 

{section 1] and 39-30-103 may not be construed to constitute 

a violation of this chapter." 

NEW SECTION. SECTION 19. APPROPRIATION. THERE IS 
-- ---~-~- --· 

14 APPROPRIATED FROM THE GENERAL FUND TO THE DEPARTMENT OF 

15 ADMINISTRATION $6,519 DURING THE BIENNIUM BEGINNING JULY 1, 

16 1987, FOR THE IMPLEMENTATION OF [SECTIONS l ~~ROU~~]_AND 

17 12 J. 

18 NEW SECTION. SECTION 20. EXTENSION OF AUTHORITY. ANY 

19 EXISTING AUTHORITY OF THE DEPARTMENT OF ADMINISTRATION TO 

20 MAKE RULES ON THE SUBJECT OF THE PROVISIONS OF THIS ACT IS 

21 EXTENDED TO THE PROVISIONS OF THIS ACT. 
-~---

22 NEW SECTION. SECTION 21. EFFECTIVE DATES. (1) SECTION 

23 19 AND THIS SECTION ARE EFFECTIVE JULY 1, 1987. 

24 _El~ SECTIONS THROUGH 18 AND 20 ARE EFFECTIVE OC'l'OBER 
~--------

25 !_.___l981_._ 

-End-
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STATEIIENT Of' INTENT 

BOUSE BILL 38 

Bouse State Administration Committee 

A statement of intent ia required for this bill because 

section 6 ! ! requires the department of administration to 

adopt rules implementing sections l through 5 ! 5 AND 11. 

The legislature intends the rules to adequately provide for 

the administration of the point preference provided for in 

section ~ ~ and-~he-reten~~en--prelerenee--~evided--fer--ift 

see~ion---S !, but to include only those rules that are 

reasonably necessary. 

It is the desire of the legislature that the department 

take all necessary steps in formulating, proposing, and 

adopting rules to ensure that the public, particularly those 

persons and organizations that have shown past interest in 

the employment preference law, is afforded sufficient time 

and opportunity to participate in the rulemaking procedure. 

The department should give such notice and hold such 

hearings as will ensure adequate public participation. 

Rules adopted by the department apply to both state and 

local government employers. In formulating its rules, the 

department should take this into consideration and adopt 

rules that can be used and applied by the broad spectrum of 

public employers. 
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It is the intent of the legislature that the department 

formulate and adopt rules relating but not limited to the 

followin~ matters and take into account the following 

considerations: 

( 1) Claiming preference documentation and 

verification. Rules relating to the job application process 

should include the manner in which a preference should be 

claimed when a job is applied for. They should prescribe the 

means by which the applicant shall document and submit 

evidence of such things as the applicant's status as a 

veteran, disabled veteran, eligible relative, and United 

States citizen. It is the intent of the legislature that 

rules for claiming and documenting a preference do not place 

unreasonable burdens upon applicants and that, once an 

applicant has substantially complied with the rules, a 

public employer should make every reasonable attempt to 

verify the existence of the preference. 

(2) Military conflicts. The legislature intends the 

rules to apply federal law to determine what constitutes a 

campaign or expedition for which a campaign badge is 

authorized by the congress of the United 

department of defense. 

States or 

(3) Separations and discharges. The legislature 

intends the rules to apply federal law and further define 

separations under honorable conditions and the various types 

-2- THIRD READING 
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1 of discharges. 

2 (4) Hiring decision notices and explanations. The 

3 legislature intends the rules to provide for the form and 

4 content of written notices of hiring decisions, including 

5 whether the position was obtained as the result of 

6 application of the point preference by the public employer, 

7 written requests for explanations of hiring decisions, and 

8 written explanations of hiring decisions. 

9 (5) Reopening of selection process. The legislature 

10 intends the rules to provide for a method of reopening the 

11 selection process for a job should a court order the 

12 selection process reopened and to include a method of giving 

13 notice to those who applied for the job, informing them of 

14 the reopening and the reason therefor. 

15 t6t--Appraisal--metftods.--~he--iegisia~~re--intends-the 

16 rnies-to-assist-p~blie-emp%oyers-ift--deyeloping--metftods--or 

17 appraising--emp%oyee-perrormanee-£or-the-pnrpese-o£-appiyift~ 

18 the-retentioft-preferenee. 

-3-
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HOUSE BILL NO. 38 

INTRODUCED BY PAVLOVICH 

A BILL FOR AN ACT ENTITLED: "AN ACT RBeSfRfNS--eER'I'AIN 

PI:IB&fe--BMPb9YERS--'1'6--6SB--Se6RBB--PR9€EB6RBS-PeR-SB&Be'l'fN6 

PBRS6NS--PeR--APP6IN'I'MBN'I'--'1'6--eBR'I'AfN--P6Sl'l'f6NS7 GRANTING 

PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE 

RELATIVES IN APPOINTMENT TO 'I'UBSB CERTAIN POSITIONS AND IN 

RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE 

PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES 

UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS' 

EMPLOYMENT PREFERENCE ACT AND REVISING THE PREFERENCE 

PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES 

UNDER THAT ACT; ANB PROVIDING AN APPROPRIATION TO THE 

DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 10-2-402, 

39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203, 

39-30-207, 49-2-405, AND 49-3-103, MCA; AND PROVIDING 

EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For the purposes 

of [sections 1 through~~ ~-ANB-i% 6 AND 11], the following 

definitions apply: 

(1} "Active duty" means full-time duty with military 

pay and allowances in the armed forces, except for training, 

~ .............. ,.~. 
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for determining physical fitness, or for service in the 

reserve or national guard. 

(2) ''Armed forces" means the United States army, navy, 

air force, marine corps, and coast guard. 

(3) "Disabled veteran" means a person, whether or not 

he is a veteran as defined in this section, who was 

separated under honorable conditions from active duty in the 

armed forces and has established the present existence of a 

service-connected disability or is receiving compensation, 

disability retirement benefits, or pension because of a 

public statute administered by the veterans administration 

or a military department. 

(4) "Eligible relative" means: 

(a) the unmarried surviving spouse of a veteran or 

disabled veteran; 

(b) the spouse of a disabled veteran who is unable to 

qualify for appointment to a position; 

(c) the mother of a veteran who lost his life under 

honorable conditions while serving in the armed forces 

during a period named in subsections t8ttattit--~hro~9h 

tBtt8ttiiit (9)(A)(I) THROUGH (9)(A)[III) if: 

(i) her husband is totally and permanently disabled; 

OR 

(ii) she is widowed,-divore~d,-o~--~eporat~d from the 

father and has not remarried; or AND 
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t±iit-sh~--hes--remarried--h~~-±s-wi~owedT-diyoreedT-or 

%egally--separa~ed--~rem--her--h~sbaftd--when--preference--±s 

ela±med;-and 

(d) the mother of a service-connected permanently and 

totally disabled veteran if: 

(i) her husband is totally and permanently disabled: 

OR 

(ii) she is widowed,--d±voreedT-or-separated from the 

father and has not remarriedt-or 

tiiit-she-has-remarried-b~t-is--w±dowed,--divoreedT--or 

iegally--separa~ed--!rem--her--h~sband--when--preferenee--±s 

claimed. 

(5) "Position .. means a permanent, temporary, or 

seasonal position as defined in 2-18-101 for a state 

position or a similar permanent, temporary, or seasonal 

position with a public employer other than the state. 

However, the term does not include: 

(a) a state or local elected official; 

(b) appointment by an elected official to a body such 

as a board, commission, committee, or council; 

(c) appointment by an elected official to a public 

office if the appointment is provided for by law; 

(d) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 
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or executive officer of a local government; or 

(e) engagement as an independent contractor or 

employment by an independent contractor. 

(6) (a) "Public employer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive branch of 

the goverrune·nt of the state of Montana or a college,. 

community college, or university; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, or any 

instrumentality of the legislative or judicial branches of 

the government of the state of Montana. 

i 7) "SCORED PROCEDURE" MEANS A WRITTEN TEST, 

STRUCTURED ORAL INTERVIEW, PERFORMANCE TEST, OR OTHER 

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES 

WHICH RESULTS IN A NUMERICAL SCORE TO WHICH POINTS CAN BE 

ADDED. 

tTtJ.!l "Under honorable conditions" means a discharge 

or separation from active duty characterized by the armed 

forces as under honorable conditions. The term includes 

honorable discharges and general discharges but does not 

include dishonorable discharges or other administrative 

discharges characterized as other than honorable. 

t8ti!l (a) "Veteran" means a person who was separated 
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under honorable conditions from active duty in the armed 

forces performed: 

(i) in a war; 

(ii) in a campaign or expedition for which a campaign 

badge has been authorized by the United States congress or 

the United States department of defense; 

(iii) during the period beginning April 28, 1952, and 

ending July 1, 1955; or 

(iv) for more than 180 consecutive days, other than for 

training, any part of which occurred during the period 

beginning February 1, 1955, and ending October 14, 1976. 

(b) The term does not include a retired member of the 

United States armed forces who is eligible for or receiving 

a military retirement allowance based on length of service 

and does not include any other retired member of a public 

retirement system, except social security, that is supported 

in whole or in part by tax revenues. 

f9ti..!..Ql 11 War 11 means: 

(a) the Spanish-American War, beginning on April 21, 

1898, and ending on July 4, 1902, both dates inclusive; 

(b) World War I, beginning on April 6, 1917, and 

ending on July 2, 1921, both dates inclusive; 

(c) World War II, beginning on December 7, 1941, and 

ending on April 28, 1952, both dates inclusive; 

(d) the Korean conflict, military expedition, or 
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police action, beginning on June 26, 1950, and ending on 

January 31, 1955, both dates inclusive; and 

(e) the Vietnam conflict, beginning on August S, 1964, 

and ending on May 7, 1975, both dates inclusivea 

NEW SECTION. SECTION 2. SCORED PROCEDURES NOT 

REQUIRED. NOTHING IN (SECTIONS 1 THROUGH ~-ANB-li 6 AND 11] 

OR IN TITLE 39, CHAPTER 30, REQUIRES A PUBLIC EMPLOYER TO 

USE A SCORED PROCEDURE OR A COMBINATION OF SCORED PROCEOURES 

FOR SELECTING A PERSON IN AN INITIAL HIRING. 

NEW-SB€TleN.--See~~en-i•--Seored--proeed~re~--req~iredT 

Por-the-p~rpose-oE-a~p~y±n9-the--poiftt--preferenee--preyided 

Eor--ift--tseet±on--3+--snd--Ti~%~--397--chapte~-397-a-pubiie 

empioyer-sha%1-~ee-a-eeered-proeedure-or--a--eombinatien--or 

seored-proeed~res-totai±ng-199-poi"~s-Eor-seiee~i"g-a-person 

Eor--appointment--to--a--pos±tionT---Seored--preeedures--may 

inelude-written-exami~atio~sT--struetured--erai--interviewe7 

perfermaftee--testsT--or--other--qHa"tiE±ab!e-proeed~res-that 

fairiy--test--the--relative--eapae±ty--and--£itnees--of---an 

appiieant-for-a-positionT 

NEW SECTION. Section 3. Additional points for certain 

applicants. (1) Except as provided in subsections (2) and 

(3), a public employer shall add the following points to the 

score of an applicant for appointment to a position who 

received 70 points or more in a scored procedure: 

(a} 5 points if the applicant is a veteran; and 
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(b) lO points if the applicant is a disabled veteran 

or an eligible relative. 

(2) No veteran, disabled veteran, or eligible relative 

is entitled to the points under subsection (1) unless the 

person is a United States citizen. 

(3) A disabled veteran who receives 10 points under 

subsection (l)(b) is not entitled to an additional 5 points 

under subsection (l){a). 

NEW SECTION. Section 4. Notice and claim of 

preference. (1) A public employer shall, by posting or on 

the application form, give notice of the point preference 

provided in [section 3! ll· 

(2) A job applicant who believes he has a point 

preference shall claim the preference in writing before the 

time for filing applications for the position involved has 

passed. Failure to make a timely p~eference claim for a 

position is a complete defense to an action instituted by an 

applicant under [section 5 ! ~] with regard to that 

position. 

(3) If an applicant for a position makes a timely 

written preference claim, the public employer shall give 

written notice of its hiring decision to the applicant 

claiming preference. 

NEW SECTION. Section 5. Enforcement of preference. 

(1) An applicant who believes he is entitled to but has not 
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been given the point preference under (section 3 ! 11 may, 

within 30 days of receipt of the notice of the hiring 

decision provided for in [section+ ~ !1, submit to the 

public employer a written request for an explanation of the 

public employer's hiring decision. Within 15 days of receipt 

of the request, the public employer shall give the applicant 

a written explanation. 

(2) After following the procedure described in 

subsection (1), the applicant may, within 90 days after 

receipt of notice of the hiring decision, file a petition in 

the district court in the county in which his application 

was received by the public employer. The petition must state 

facts which on their face entitle the applicant to a point 

preference. 

(3) (a) Upon filing of the petition, the court shall 

order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under [section 3 ~ 11 

and made a reasonable hiring decision. The applicant has 

the burden of proving by a preponderance of the evidence 

that he is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 
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may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3){a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance. 

(c) If the public employer does not carry its burden 

of proof under subsection (3)(a) and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs. The 

remedy provided by this section is the only remedy for a 

violation of (sections 1 through T ~ T-ANB-ii 6 AND 11], and 

a court may not grant any other relief in an action for 

violation of (sections 1 through T ~ ~-ANB-ti 6 AND 11]. 

(4) Failure of an applicant to file a petition under 

subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is ·filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the-extent that they do not 

conflict with this section. 

NEW-SB€~+8No--Seet~on-6o--Retention-e~~±n9-~edaet±en-±n 

foreeo--tit--Except-a~-prov±ded-%n-s~b~ect±on~-t~t-and--t3t, 
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d~rift~--a-rednet±on-±n-foree,-a-p~blte-empieyer-sfta%1-re~ain 

±n-a-pos±tion-a~ 

tat--veterany-d±eab%ed-veteranT--er--eii~ib!e--re!at±ve 

whose--perEormance--has--ftot-been-rated-~ftaeeep~ab!e-~nder-a 

per£ormanee-appraisai--system,--ever--other--emp%oyees--with 

simi%ar--;eb--d~t~es--aftd--q~a%iEieae±ons-snd-same-!eftg~h-of 

serv~ee7-and 

tbt--disebied---vete~aft---with---a----serviee-eonnee~ed 

dissbility--o£--3e•--or--more-whese-perEormenee-has-~oe-been 

rated-~ftaeee~~ab%e-~nder--a--performanee--a~pra±sa%--system7 
over---other---veterans,--disabied--vet~rens,--and--eli~±8%e 

reiatives-with-simiiar-;ob--d~ties--and--q~aiif±eations--and 

same-len9~h-e£-ser¥ieeo 

tit--No-empioyee-is-entit!ed-te-pre£erenee-in-reten~ion 

Hnder--sHbseetion--tlt--Hnless-tfte-person-is-a-Hnited-States 

eitizeno 

t3t--~he-preEerenee-in-retentioft-~nder--s~bseetion--t%t 

does--net--appiy--to--a--position--eovered--by--a-eo%%eet±ve 

bargain±ftg-agreemento 

NEW SECTION. Section 6. Adoption of rules. ~·he 

department of administration shall adopt rules implementing 

(sections 1 through 6 ~ 6--ANB--ii 5 AND 11]. The 

department's rules apply to all public employers, local as 

well as state. 

Section 7. Section 10-2-402, MCA, is amended to read: 
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"10-2-402. Superintendent to be given veterans' 

preference. In the selection of the superintendent of the 

Montana veterans' home, the department of institutions shall 

apply the preference granted to veterans and disabled 

veterans under [section ~ ! l], but not the preference 

granted to other persons7-hy under [section~~~ Title 

39, chapter 30." 

Section 8. Section 39-30-101, MCA, is amended to read: 

"39-30-101. Short title. This chapter may be cited as 

the "Montana Yet:eroane.L-anci Handicapped Persons' Employment 

Preference Act"." 

Section 9. Section 39-30-102, MCA, is amended to read: 

"39-30-102. Purposes. The purposes of this chapter are 

to reeogn*~e-vet:erans-and-disab~ed-veterans-£er--ser•%ee--to 

their--co~ntry7 recognize past 

against handicapped persons7 

employment discrimination 

and facilitate the 

habilitation, rehabilitation, and readjustment of ~etersns, 

a*sab%ed-veterans,-and-handieapped these persons. 11 

Section 10. Section 39-30-103, MCA, is amended to 

read: 

1'39-30-103. Definitions. For the purposes of this 

chapter, the following definitions apply: 

t%t--•Aetive-d~ty•-means-fu%%-time-d~ty-other-tftan--rer 

t~aininq--~n--tfte--req~lar--eomponeats--e£-the-ijnited-States 

army;-a~r-£oree,-navy7-mar%ne-eerps,--or--eoast--~~ard--with 
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£nll--pay--and-allewaneesT-~he-term-does-net-ine%ade-monthiy 

dril%s7--summer--eneampments7--initial--t~ainin9,--er--otfter 

inaetive--er--aetive-daty-£or-training-in-the-nationa!-guard 

er-reser•eso 

t~t--ueisa~%ed-veteranu-means-an-individ~al,-whether-er 

net-he-is-a-veteran-as-de!ined-in-this-seetienT-who~ 

tat--servea-on-aetive-d~ty~ 

tbt--has--been--separated--£~om--serviee--by--honorabie 

8isehar-ge1"-and 

tet--s~!fera--a-aerviee-eonnee~ed-disabiiity-determ~ned 

by-the-Snited-States-veterans-a8m*nistratioft-to--be--38t--or 

mere-disab%ingT 

t3t1!l 11 Eligible spousen means-:­

tat--~he--~nremarr~ed-s~rv~vin~-spe~se-e£-a-veteran-who 

died-while-en-aetive-dnty-er-whose--death--res~lted--from--a 

serviee-connected-disa~ility~-or 

tbt the spouse of~ 

tit--a-disabled-veteran-determined-by-the-enieed-States 

veterans--administration--to--have--a-1&&%-serviee-eonneeted 

disabi~~ty-who-is-~nable-to-~se--his--employment--pre£erenee 

beca~se-o£-his-disaDility; 

ti*t-a--persen--en-eetive-dHty-determined-by-the-United 

States-government-to-be-missing-in-aetion-or-a--prisoner--ef 

war'r-or 

fiiit a handicapped person determined by the department 
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of social and rehabilitation services to have a 100\ 

disability who is unable to use his employment preference 

because of his disability. 

t4till "Handicapped person•• means an individual 

certified by the department of social and rehabilitation 

services to have a physical or mental impairment that 

substantially limits one or more major life activities, such 

as writing, seeing, hearing, speaking, or mobility, and 

which limits the individual's ability to obtain, retain, or 

advance in employment. 

tStill (a) "Initial hiring" means a personnel action 

for which applications are solicited from outside the ranks 

of the current employees of: 

(i) a department, as defined in 2-15-102, for a 

position within the executive branch; 

( ii) a legislative agency, such as the consumer 

counsel, environmental quality council, office of the 

legislative auditor, legislative council, or office of the 

legislative fiscal analyst, for a position within the 

legislative branch; 

(iii) a judicial agency, such as the office of supreme 

court administrator, office of supreme court clerk, state 

law library, or similar office in a state district court for 

a position within the judicial branch; 

(iv) a city or town for a municipal position, including 
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a city or municipal court position; and 

(v) a county for a county position, including a 

justice's court position. 

(b) A personnel action limited to current employees of 

a specific public entity identified in subsections (a)(i) 

through (a)(v) of this subsection tSt ill• current employees 

in a reduction-in-force pool who have been laid off from a 

specific public entity identified in subsections (a)(i) 

through (a}(v} of this subsection tSt 111• or current 

participants in a federally authorized employment program is 

not an initial hiring. 

t6ti!l (a) "Mental impairment" means: 

(i) suffering from a disability attributable to mental 

retardation, cerebral palsy, epilepsy, autism, or any other 

neurologically handicapping condition closely related to 

mental retardation and requiring treatment similar to that 

required by mentally retarded individuals; or 

( i i) an organic or mental impairment that has 

substantial adverse effects on an individual 1 s cognitive or 

volitional functions. 

(b) The term mental impairment does not include 

alcohplism or drug addiction and does not include any mental 

impairment, disease, or defect that has been asserted by the 

individual claiming the preference as a defense to any 

criminal charge. 

-14- HB 38 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0038/04 

t~t~ "Position" means a permanent or seasonal 

position as defined in 2-18-101 for a state position or a 

similar permanent or seasonal position with a public 

employer other than the state~ However, the term does not 

include: 

(a) a tempo<a<y position as defined in 2-18-101 for a 

state position or similar temporary position with a public 

employer other than the state; 

(b) a state or local elected official; 

(c) employment as an elected official•s immediate 

secretary, legal advisor, court reporter, or administrative, 

legislative, or other immediate or first-line aide; 

(d) appoint~ent by an elected official to a body such 

as a board, commission, committee, or council; 

(e) appointment by an elected official to a public 

office if the appointment is provided for by law: 

(f) a department head appointment by the governor or 

an executive department head appointment by a mayor, city 

manager, county commissioner, or other chief administrative 

or executive officer of a local government; or 

(g) engagement as an independent contractor or 

employment by an independent contractor. 

f8till (a) "Public egployer" means: 

(i) any department, office, board, bureau, commission, 

agency, or other instrumentality of the executive, judicial, 

-15- HB 38 

1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0038/04 

or legislative branch of the government of the state of 

Montana; and 

(ii) any county, city, or town. 

(b) The term does not include a school district, a 

postsecondary vocational-technical center or program, a 

community college, the board of regents of higher education, 

the Montana university system, a special purpose district, 

an authority, or any political subdivision of the state 

other than a county, city, or town. 

(7) "SCORED PROCEDURE" MEANS A WRITTEN TEST, 

STRUCTURED ORAL INTERVIEW, PERFORHANCE TEST, OR OTHER 

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES 

WRICH RESULTS IN A NUMERICAL SCORE TO WHICH POINTS CAN BE 

ADDED. 

t9t--"S~hstantially--eq~al--~~aii~ieatiefts•--meane--~fte 

~~a%ifieaeians-a!-~wo-or-more-peraene-amcng-whom-the--pabiie 

emp%oyer--eannot--aake--a--reasonable-determinatien-that-the 

qaa!ifieations-he%d-by-ene-~erson-are--significant%y--hetter 

s~ieed--rer-ehe-posieion-ehan-the-q~aiirieatiens-heid-by-the 

other-persons~ 

tl&t-tat-•Yeteran•-means-a-person-who~ 

tit--aerved-on--aeti•e--da~,--daring--~ime--e£--war--er 

~ee%are~--national--emerqeney-er-in-a-eaapai~n-er-eKpedition 

fer-whieh-a-eam~aign-badge--was--authorized--by--~he--Snited 

States--eongress-er-tfte-anited-S~ates-department-ef-defense; 
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and 

tiit-has--been--sepsrs~ed--!rem--serviee--by--honorab~e 

d~seh:argeT 

tbt--~he--~erM-does-not-inelnde-a-retired-member-of-the 

Sftited-States-armed-£orees-who-is-ei~gible-£er-or--reeeivinq 

a--military--re~iremen~-ailewanee-&ased-on-len~~h-eE-serviee 

and-does-not-ineiude-any-other-retired-member--oE--a--p~biie 

retirement-system,-exeept-social-seeurity,-that-is-s~pported 

in-whele-er-in-part-by-tax-reven~es. 

tllt-awar-or-deeiared-nationai-emergeneya-means~ 

tat--World--Nar--f,--be~inning--on--Aprii--6,-l9iTr-and 

endinq-on-November-lir-1918,-both-dates-inelHsive; 

tbt--Horld-War-ff7-be~i:-rtrti:-l'l:g-ePJ:-BeeeMher·-~T--%94% 7--aftd 

ePJ:din~-en-9eeember-3lt-l946r-both-dates-ine!~si~e7 

tet--~he---Kerean--eertE~iet,--miiitary--expedi~iert7--er 

~o!iee-aetion,-begirtning-ort-G~ne-i7r--t9S8y--artd--ending--on 

dartuary-3%,-%955r-be~h-dates-inelnsi~e7-aftd 

tdt--~he-Ytetnam-eenrtiet,-begi:-rtrtirtg-en-A~g~st-S,-%964; 

e:ru!-ending-cn-May-Tr-i9T5r-both-dates-inel~si:~e--;-" 

NEW SECTION. SECTION 11. SCORED PROCEDURES NOT 

REQUIRED. NOTHIRG IN (SECTIONS l THROUGH T-AHB-ii 6 AND ll] 

REQUIRES A PUBLIC EMPLOYER TO USE A SCORED PROCEDURE OR A 

COMBINATION OF SCORED PROCEDURES FOR SELECTING A PERSON IN 

AN INITIAL HIRING. 

Section 12. Section 39-30-201, MCA, is amended to 
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read: 

"39-30-201. Ba\pl:oyment Point preference in initial 

hiring. (1) tat Except as provided in 10-2-402, in an 

initial hiring for a position, if a job applicant who is a 

¥eteran;--disabl:ed--yeteran, handicapped person7 or eligible 

spouse meets the eligibility requirements contained in 

39-30-202 and claims a preference as required by 39-30-206, 

a public employer shall hi-~·e-~he-appiiee:rd:--over--any--et:he~ 

app*iee:ft~-wi~h-s~bs~aft~iaiiy-equa%-qttaiifiea~ierts-whe-is-rte~ 

a--preference--eli:9ibie-apptieant add 10 points to the score 

of an applicant who received 70 points o~ more in a scored 

procedure. 

fbt--in-an-initiai-hirinq,-a-p~biie-empl:eyer-sha!%-hire 

a--ftisabi~ft--ve~eran--e~--handiee:pped--person-over-any-ether 

preferenee--eiiqibte--appiiee:nt--with--s~bstantial:l:y---e~tta% 

q~aiifieations.-

(2) The employment preference provided for in 

subsection (1) does not apply to a personnel action 

described in subsection t5t ill(b) of 39-30-103 or to any 

other personnel action that is not an initial hiring.'' 

Section 13. Section 39-30-202, MCA, is amended to 

read: 

"39-30-202. Eligibility requirements. No ¥e~erl!lln7 

disabled-veteran, eligible spouse, or handicapped person is 

entitled to receive employment preference as provided in 
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39-30-201 unless: 

(1) he is a United States citizen; 

(2) he has resided continuously in the state for at 

least 1 year immediately before applying for employment; 

(3) if applying for municipal or county employment, he 

has resided for at least 30 days immediately before applying 

for employment in the city, town, or county in which 

employment is sought; and 

(4) he meets those requirements considered necessary 

by a public employer to successfully perform the essential 

duties of the position for which he is applying." 

Section 14. Section 39-30-203, MCA, is amended to 

read: 

RJ9-J0-203. Duration of preference. Subject to 

39-30-202~L 

t~t a handicapped personT-the or eligible spouse eE--a 

haneiea~~ed-person-as-deser!bed-!n-s~bseet!on-t3ttbttiiit-o~ 

39-38-l837--a--eisabted-•eteran7-or-the-spo~se-of-a-aisabtea 

•eteran-ss-describea-in-s~bseet!on--t3ttbttit--of--39-38-i93 

qualifies for employment preference as long as the disabling 

condition exists~~ 

tit--a--•eteran7--as-aefined-in-39-38-i837 -who-is-not-a 

disah%ed-ve~~ra",-as-eefined--in--39-38-i837--q~a%ifies--£er 

empioyment--pre£erenee-for-no-%on~er-than-iS-years-Eollowin~ 

separation-frem-serviee--or--for--no--longer--ehan--5--yeers 
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foilowinq-eeeember-i87-l983T-wftiehever~e-laterT 

t3t--the--survivin9-spo~se-of-a-~eran-as-~eserihed-in 

s~bseetion-t3ttat--of--39-38-l83--~~al!!ies--fer--emptoyaent 

pre£erenee--for-as-ion,-as-the-spoase-remains-anmarriedT-and 

t4t--the-spoHse-o£-a--persen--deserihed--in--sabseetion 

t3tthttiit--of-39-38-i83-q~aii~ies-~or-empioyment-~referenee 

£or-as-lonq-as-the-persen-is-missin9-in-aetion-or-a-prisoner 

of-war.-•• 

Section 15. Section 39-30-207, MCA, is amended to 

read: 

"39-30-207. Enforcement of preference. (l) An 

applicant who believes he has not been accorded his rights 

under this chapter may, within 30 days of receipt of the 

notice of the hiring decision provided for in 39-30-206, 

submit to the public employer a written request for an 

explanation of the public employer's hiring decision. Within 

15 days of receipt of the request, the public employer shall 

give the applicant a written explanation. 

(2) The applicant may, within 90 days after receipt of 

notice of the hiring decision, file a petition in the 

district court in the county in·which his application was 

received by the public employer. The petition must state 

facts which on their face entitle the applicant to an 

employment preference. 

(3) (a) Upon filing of the petition, the court shall 
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order the public employer to appear in court at a specified 

time not less than 10 or more than 30 days after the day the 

petition was filed and show cause why the applicant was not 

hired for the position. At the hearing, the public employer 

has the burden of proving by a preponderance of the evidence 

that the employer applied the points under 39-30-201 and 

made a reasonable deee~mifta~ieft-p~re~afte-eo-s~bseee*en-t9t 

ei-39-39-%83-and-the hiring decision, The applicant has the 

burden of proving by a preponderance of the evidence that he 

is a preference eligible applicant. 

(b) The time to appear provided in subsection (3)(a) 

may be waived by stipulation of the parties. If a time to 

appear has been specified pursuant to subsection (3)(a), the 

court may, on motion of one of the parties or on stipulation 

of all of the parties, grant a continuance~ 

(c) If the public employer does not carry its burden 

of proof under subsection (J)(a} and the court has found 

that the applicant is a preference eligible applicant, the 

court shall order the public employer to reopen the 

selection process for the position involved and shall grant 

the applicant reasonable attorney fees and court costs~ The 

remedy provided by this section is the only remedy for a 

violation of this chapter, and a court may not grant any 

other relief in an action for violation of this chapter. 

(4) Failure of an applicant to file a petition under 
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subsection (2) within 90 days bars the filing of a petition. 

If a public employer fails to provide an explanation under 

subsection (1) within 15 days and a petition is filed under 

subsection (2), the court shall order the public employer to 

reopen the selection process. 

(5) The Montana Rules of Civil Procedure apply to a 

proceeding under this section to the extent that they do not 

conflict with this section.'' 

Section 16. Section 49-2-405, MCA, is amended to read: 

"49-2-405. Veterans' and handicapped persons' 

employment preference. The application of an--emp%oyment ! 

preference as provided for in (sections 1 through z! ~-ANa 
%~ 6 AND ll], Title 39, chapter 30, and 10-2-402 by a public 

employer as defined in [section ll and 39-30-103 may not be 

construed to constitute a violation of this chapter.'' 

Section 17. Section 49-3-103, MCA, is amended to read: 

"49-3-103. Permitted distinctions. (1) Nothing in this 

chapter shall prohibit any public or private employer; 

(a) from enforcing a differentiation based on marital 

status, age, or physical or mental handicap when based on a 

bona fide occupational qualification reasonably necessary to 

the normal operation of the particular business or where the 

differentiation is based on reasonable factors other than 

age; 

(b} from observing the terms of a bona fide seniority 
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1 system or any bona fide employee benefit plan, such as a 

2 retirement, pension, or insurance plan, which is not a 

3 subterfuge to evade the purposes of this chapter, except 

4 that no such employee benefit plan shall excuse the failure 

5 to hire any individual; or 

6 (c) from discharging or otherwise disciplining an 

7 individual for good cause~ 

8 (2) The application of an-empieymene ~ preference as 

9 provided for in (sections 1 through ! i i-AHB-1~ 6 AND 11), 

10 Title 39, chapter 30, and 10-2-402 by a public employer as 

11 defined in (section 1) and 39-30-103 may not be construed to 

12 constitute a violation of this chapter.• 

13 NEW SECTION. SECTION 18. APPROPRIATION. THERE IS 

14 APPROPRIATED FROM THE GENERAL FUND TO THE DEPARTMENT OF 

15 ADMINISTRATION $6,519 DURING THE BIENNIUM BEGINNING JULY 1, 

16 1987, FOR THE IMPLEMENTATION OF [SECTIONS 1 THROUGH i-AHB-1~ 

17 6 AND ll]. 

18 NEW SECTION. SECTION 19. EXTENSION OF AUTHORITY. ANY 

19 EXISTING AUTHORITY OF THE DEPARTMENT OF ADMINISTRATION TO 

20 MAKE RULES ON THE SUBJECT OF THE PROVISIONS OF THIS ACT IS 

21 EXTENDED TO THE PROVISIONS OF THIS ACT. 

22 NEN SECTION. SECTION 20. EFFECTIVE DATES. (1) SECTION 

23 !! 18 AND THIS SECTION ARE EFFECTIVE JULY 1, 1987. 

24 (2) SECTIONS 1 THROUGH 18--ANB--i& 17 AND 19 ARE 

25 EFFECTIVE OCTOBER l, 1987. 
-End-
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SENATE 
~PZ:.~~---J. .. 4. 19. _!p 

MR. PRESIDENT 

We, your commtnee an. . .. Ji'-INAN.G:-E---AN-0- C-LAIMS 

havmg had under constdetatiOn . -House- Ril-l . Na .. J.e ... 

t b j r d read1n[j copy ( _b_l_u_e_ 

color 

REVISlliG VETERANS' AND HANDICAPPED PERSONS.;! EMPLOYMENT PREFERENCE ACT 

PAVLOVICH (Williams) 

Respectfully report as tallows· Tha! 
be amended as follows: 

1. Statement of Intent, page 1, line 6. 
Strike: "6'' 
Insert: ''~" 

2. Statement of Intent, page 1, line 7. 
Strike: ''5 AND 11" 
Insert: "6"~~~-

3. Statement of Intent, page 1, lin8 11. 

llous.e Bil.l . No. lS., .. 

FollO\ving: "&'' 
Insert: "and-the retention preference provided for in section 6 11 

4. Statement of Intent, page 3. 
Following: line 18 
Insert: "16) Appraisal methods. The legislature intends the 

rul~s to assist public employers in developing methods of 
appraising employee performance for the purpose of applying 
the retention preference." 

5. Title, lines 12 through 14. 
Strike: "AND" on line 12 through "ACT'' on line 14 

'"iiJ1\r~x 

xl~X ~·:.l: k 5tll6bx 

(continued) ~:' 
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6. Page 
Strike: 
Insert: 

1, line 22. 
"6 AND 11" "7" __ _ 

7. Page 4, lines 7 and 8. 

Ap-ril- 13 

Strike: "or" on line 7 through "university" on line 8 

8, Page 4, line 11. 
Following: " " 
Insert: "a community college, the board uf regents of higher 

education, the Montana university system," 

9. Page 6, 1 i ne 6. 
Strike: "6 AND 11" 
Insert: "7· 

10. Page 6, line 7. 
Strike: "OR" through "~' 

11. Page 6, 1 ine 9. 
Strike: ''IN'' through ''fiiRING'' 
Insert: "for empluymcnt~.,~~-

12. Page 9, line 1 2. 
Strike: ''6 AND 11'' 
Insert: "7" ___ _ 

13. Page 9, line 14. 
Strike: ''6 AND 11" 
Insert: "'?"~~~-

19 87 

1 4. Page 1 0. 
Following: lir1c 19 
Insert: ''NEW SECTION. Section 6. Ret~ntion ~uring reductlon i~ 

force. (1) Exc.ept us provided in ;.:;ub~Rctions (2) and (3), 
during a reduction in force, ~ public employer shall retain 
in a position a: 

(a) veteran, disabled vet~ran, or eligible relative 
whose pc~fn1·reance has not been rated unacceptable under a 
pertorn~11~~ Jppraisal system, over otl1er cnployees with 
similar job duties ana qualif1cations and the sdme lengt!1 of 
serv1.cc; 3.nll 

(b) disablcri veteran •~iLh a serv1ce-cannectcd 
disability of 30% tJr mnrc wh~se ~crformance t1us not be0n 
rated unaccc?l3lJlP u;1der a perf0rma~~e 3ppl·nisal ~ystcm, 

( cc:, r_ L 1 r c. r :) 
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over other veterans, disabled veterans, and eligible 
relativ~s with similar job duties and qualifications and the 
same length of scr•.ricc-. 

(2) No employee is entitled to preference in retention 
under subsectiOil (l) unless the person is a United States 
citizen. 

{ 3} The preference in retention under subsection ( 1) 
doe5 r1ot apply to a position covered by a collective 
bargaining ugreement." 

Hr::--:.unbt:L: subsequent sections 

15. P'F:Je 10, line 22. 
Strike: ''5 AND 11'' 
Ins2rt: "6" ___ _ 

16, Page 16, lines 10 through 14. 
Following: "(7)" on line 10 
Stri~<e: ""SCORED" through "ADDED" on line 14 
Insert: ""Substanti,tlly equal qualification~" means Lhe 

qualifications of two or rnurc persons amor:g whom the public 
employer cannot ~~ke n rcasonahlP determination that the 
qualifications held hy one per-son are Si<Jnificantly better 
suit~d for th0 positio11 that lhe qualification~ held by the 
other persor:s" 

17. Po.ge 17, lines 20 through 2 4. 
Strik~: section 11 in its entirety 
He D. umber-: Sl_Jhc;PCJIIPnt 5ections 

18. Page 18, line 2. 
Strike: "Point" 
Insert: "Employme:--.t" 

19. Page 18, line 2. 
Following: ''ta~·· 
Insert: "(<1)" 

20. Page 18, lir.cs 10 ~nd 12. 
Str1kc: ".tdd" on line 10 through "pre>c-c·d~" on linP 12 
Insert: ''l1irc th~ applic~IJt over Rny othPr applicant with 

sulJst~nti3lly equal qtlalifications who is not a preference 
eligible applic:1nt. 

(b) Irt art i11iti3l llirin•J, a public employer sh3ll hire 
a hundicappecl. p<:rsun ov._~r an eligible s~>ousc with 
su1Jslanti3lly equ~l qu~lifications'' 
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21, Page 21, line G. 
Strike: "applied~ through ''Qnd'' 

2 2. Paqe 21, line 3. 
Strike: ''hirinq'' through ''The'' 
Insert: "dete"Yrilination pur~uwnt Lo 39-10-103 (7) and the'' 

23. Page 22, line 13. 
Strike: ''6 A~D 11'' 
Insert: "T" __ _ 

24. Page 23, line 9. 
Str~ke: "6 AND 11'' 
Insert: "'f" ___ _ 

25. Page 23, line 17. 
Strike: ''6 AND 11'' 
Insert: .. p----

.:undhb3 8b. wp 

AND AS .1\."l.E;~DED 
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