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HOUSE BILL NO. 38

INTRODUCED BY PAVLIVICH

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING CERTAIN
PUBLIC EMPLOYERS TO USE SCORED PROCEDURES FOR SELECTING
PERSONS FOR APPOINTMENT TO CERTAIN POSITIONS: GRANTING
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOINTMENT TO THESE POSITIONS AND IN RETENTION
DURING REDUCTIONS IN FORCE; ELIMINATING THE PREFERENCE
PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES UNDER THE
MONTANA VETERANS' AND HANDICAPPED PERSONS' EMPLOYMENT
PREFERENCE ACT AND REVISING THE PREFERENCE PROVIDED TO
HANDICAFFED PERSONS AND THEIR ELIGIBLE SPOUSES UNDER THAT
ACT; AND AMENDING SECTIONS 10-2-402, 39-30-101 THROUGH
39-30-103, 35-30-201 THROUGH 39-30-203, 39%-30-207, 49%-2-405,

AND 49-3-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For the purposes
of [sections 1 through 7], the following definitions apply:
{1) "“Active duty” means full-time duty with military
pay and allowances in the armed forces, except for training,
for determining physical firtness, or for service in the
reserve or naticnal guard.

(2) "Armed forces" means the United States army, navy,
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air force, marine corps, and coast guard.

(3) ™"Disabled veteran” means a person, whether or not
he is a wveteran as defined in this section, who was
separated under honorable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

{(4) "Eligible relative" means:

(a) the unmarried surviving spouse of a veteran ot
disabled veteran;

{b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

{c) the mother of a veteran who lost his life under
honorable conditions while serving in the armed forces
during a period named in subsections ({(8){a){i) through
(8)la)i(iiiy if:

(i) her husband is totally and permanently disabled;

(ii) she 1is widowed, divorced, or separated from the
father and has not remarried; or

(iii) she has remarried but is widowed, divocced, or
legally separated from her husband when preference is
claimed; and

(d) the mother of a service-connected permanently and

-~ INTRODUCED BILL
B 39
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totally disabled veteran if:

(i} her husband is totally and permanently disabled;

(ii) she is widcwed, divorced, or separated from the
father and has not remarried; or

{iii) she has remarried but is widowed, divorced, or
legally separated from her husband when preference is
claimed.

{5) "Position" means a permanent, temporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasaonal
position with a public employer other than the state.
However, the term does not include:

(a) a state or local elected official:

(b) appointment by an elected official to a body such
as a board, commission, committee, or cocuncil;

(c) appolintment by an elected official to a public
office if the appointment is provided for by law;

(d) a department head appointment by the governor or
an executive department head appeointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local gavernment; or

(e} engagement as an independent contractor or
employment by an independent contractor.

(6) {a) "Public employer" means:

(i) any department, office, board, bureau, commission,
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agency, or other instrumentality of the executive branch of
the government of the state of Montana or a college,
community college, or university; and

tii) any county, city, or town.

{b} The term does not include a scheol district, a
postsecondary vocational-technical center or program, or any
instrumentality of the legislative or judicial branches of
the government of the state of Montana.

(7) "Under honorable conditions" means a discharge or
separation Erom active duty characterized by the armed
forces as wunder honorable conditions. The term includes
hanorable discharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorable,

(8) (a) "Veteran® means a person who was separated
under honorable c¢onditions from active duty in the armed
forces performed:

{i) in a war:

(ii) in a campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

(iii) during the period beginning April 28, 1952, and
ending July 1, 1955; or

(iv) for more than 180 consecutive days, other than for

training, any part o¢f which ocecurred during the period
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peginning February 1, 1955, and ending October 14, 1976.

(b} The term does not include a retired member of the
United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

{9) "War" means:

{a) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive;

{b) World War I, beginning on April 6, 1917, and
ending on July 2, 1921, both dates inclusive;

[c) World War 11, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive;

(d) the Korean conflict, military expedition, or
pclice action, beginning on June 26, 1950, and ending on
January 31, 1955, both dates inclusive; and

(e} the Vietnam conflict, beginning on August 5, 1964,
and ending on May 7, 197%, both dates inclusive.

NEW SECTION. Section 2. Scored procedures reguired.
For the purpose of applying the point preference provided
for in [section 3} and Title 39, chapter 30, a public
employer shall use a scored procedure or a combination of
scored procedures totaling 100 points for selecting a person

for appointment to a pesition. Scored procedures may
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include written examinations, structured oaral interviews,
performance tests, or other quantifiable procedures that
fairly test the relative capacity and fitness of an
applicant for a position.

NEW SECTICON. Section 3. Additional peoints for certain
applicants, (1) Except as provided in subsections (2) and
(3), & public employer shall add the following points to the
score of an applicant for appecintment to a position who
received 70 points or more in a scored procedure:

{a) 5 points if the applicant is a veteran; and

(b) 10 points If the applicant is a disabled veteran
or an eligible relative.

(2) No veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) wunless the
person is a United States citizen.

(3) A disabled veteran who receives 10 points under
subsection (1)(b) is not entitled to an additional 5 points
under subsecticon (l){a).

NEW SECTION. Section 4. Notice and claim of
preference. (l) A public employer shall, by posting or cn
the applicaticon form, give notice of the point preference
provided in [section 3].

(2) A job applicant who believes he has a point
preference shall claim the preference in writing before the

time for filing applications for the position involved has
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passed. Faillure to make a timely preference claim for a
position is a complete defense to an acrion instituted by an
applicant under [section 5] with regard to that positiocn.

(3) If an applicant for A position makes a timely
written preference c¢laim, the public employer shall give
written notice of its hiring decision to the applicant
claiming preference.

NEW SECTION. Section 5. Enforcement of preference.
(1) An applicant who believes he is entitled to but has not
been given the point preference under [secticon 3] may,
within 30 days of receipt of the notice of the hiring
decision provided for in {section 4], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation.

{2) After following the procedure described in
subsection (1), the applicant may, within 90 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his application
was received by the public employer. The petition must state
facts which on their face entitle the applicant to a point
preference.

(3) {a) Upon filing of the petition, the c¢ourt shall

order the public employer to appear in court at a specified
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time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public emplover
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligibie applicant.

(b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant tc subsection (3)(a), the
court may, on motion of one of the parties or on stipulation
af all of the parties, grant a continuance.

{c}) If the public employer does not carry 1ts burden
of proof under subsection (3)(a} and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to recpen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court casts. The
remedy provided by this section is the only remedy for a
violaticn of [sectiens 1 through 7], and a court may not
grant any other relief in an action for wvioclation of
[sections 1 through 7].

(4) Failure of an applicant to file a petition under

subsection (2) within 90 days bars the filing of a petition.
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If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
regpen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.

NEW SECTION., Section 6. Retention during reduction in
force. (1} Except as provided in subsecticons (2) and (3),
during a reduction in force, a public employer shall retain
in a position a:

{a) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar Job duties and gualifications and same length of
service; and

{b) disabled veteran with a service~connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system,
over other veterans, disabled veterans, and eligible
relatives with similar job dutles and gqualifications and

same length of service.

{2) No employee is entitled to preference in retention
under subsection (1) unless the person 1s a4 United States
citizen.

_94.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0027/01

(3) The preference in retention under subsection (1)
does not apply te a position covered by a collective
bargaining agreement.

NEW SECTION. Section 7. Adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 6]. The department's rules apply to all
public employers, local as well as state,

Section 8. Section 10-2-402, MCA, is amended to read:

"10-2-402. Superintendent to be given veterans'
preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to wveterans and disabled

veterans under [section 3], but not the preference granted

to other personsy-by under [section 3] or Title 39, chapter

30."

Section 9. Section 39-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veteranst-and Handicapped Persons' Employment
Preference Act"."”

Section 10. Section 35-30-102, MCA, 1is amended to
read:

"39-30~102. Purposes. The purposes of this chapter are
£t0 recognirze—-veterans-and-disabied-veterans-for-service-to
thetr-—countryr recognize past employment discrimination

against handicapped personsy and facilitate the

-10-
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habilitation, rehabilitation, and readjustment of weterans;
disabied-veterans;-and-handicapped these persons.”

Section 11, Section 39-30-103, MCA, 1is amended to
read:

"39-30-103. Definitions. For the purposes of this
chapter, the following definitions apply:

tiy--LActive-—duty!-means—fuli-etime-duty-ether—than-for
tratntng-tn-the-regutar--components—-of--the--tnited--Statas
armyy--air--forece;--navyy--marine-corpsy-or-cecast-guard-with
futi-pay-and-attowances--Fhe-term-does-not--include--monthiy
dritis;-——summer-—encampmenta;--inittat--erainingy—-or-—other
inactive-or-active-duty-for-training-in-the--nacionatr--gnard
Sr-ressrvess

t21--"Disabied-veteran'-means-an-tndividunats-whether—or
not-he-is-a-veteran—as—defined-in-this-section;-whos

tay--served-on-active-dutys

tby-—-has--been--separated--frem——service--by--honorabie
discharge;-and

tec}-—suffers-a-service-connected-disabiiiey--detaemined
by--the--Hntted--States-veterans-admintstration-to-he-30%-or
more-disabiings

13¥(1) "Eligible spouse" meanss

taf-—the-nneemarried-surviving-spouse-cf-a-veteran--who
dted--whitte--on--active-——duty-or-whose-death-resztted-from-a

service-connected-dtsabtiiityr-or
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+b}¥ the spouse of+

tiy-—a-disabied-vereran-detarmined-by-the-United-States
veterans-administration-to--have--a--186%--service-connected
disabitticy--who-~ra--anabite-to-use-his-empioyment-preferencs
Pecause-of-his-diraabiticy;

tity-a-person-on-active-duty-determined-by--the--tnited
Seates—-governmenk-—ta-be-missing-in-actton-sr-a-prissner-of
war;-or

tttty a handicapped person determined by the department
cf social and rehabilitaticon services to have a&a 100%
disability who 1s wunable to use his employment preference
because of his disability.

t4¥(2) “"Handicapped person” means an individual
certified by the dJdepartment of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or mcore major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which limits the individual's ability to obtain, retain, or
advance in employment,

+5¥(3) (a) "Initial hiring" means a personnel action
for which applications are solicited from outside the ranks
of the current employees of:

(i} a department, as defined in 2-15-102, for a
position within the executive branch;

{ii) a legislative agency, such as the consumer

-12-
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counsel, environmental quality council, office of the
legislative auditor, legislative councii, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

(iii) a judicial agency, such as the cffice of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;

{(iv}) a city or town Eor a municipal position, including
a city or municipal court position; and

(v) a county for a county position, including a
justice's court position.

{b} A personnel acticn limited to current employees of
a specific public entity identified in subsections (a)(i}
through {(a)(v) of this subsection t5% (3), current employees
in a reduction~in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
through (a)(v) of this subsecticn 5% (3), or current
participants in a federally authorized employment program is
nct an initial hiring.

t6¥(4) (a} "Mental impairment"” means:

{i) suffering from a disability attributable to mental
retardation, cerebral palsy, epllepsy, autism, or any cother
neurologically handicapping condition c¢losely reliated to

mental retardation and requiring treatment similar to that
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required by mentally retarded individuals; or

(ii) an organic or mental impairment that has
substantial adverse effects on an individual’'s cognitive or
volitional functions.

(b} The term mental impairment does not Lnclude
alcohelism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any
criminal charge.

+#¥(5) "Position" means a permanent or seasonal
position as defined in 2-18-101 for a state position ar a
similar permanent or seasconal position with a public
employer other than the state. However, the term does not
include:

(a) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state:

(b} a state or local elected official;

(c) employment as an elected official’s immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

{d) appointment by an elected official to a body such
as a board, commission, committee, or councill;

(e) appointment by an elected official tc a public

office if the appointment 1s provided for by law;

-14-
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(f) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executlive officer of a local government; or

{g) engagement as an independent contractor or
employment by an independent ccntractor.

t8¥(6) (a) "Public employer" means:

{1} any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, ijudicial,
or legislative branch of the government of the state of
Montana; and

(ii) any county, city, or town.

{b) The tecrm does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town.

t33—~4Substantiatty--equat--qualifications-—-means—-the
quatrficationa--of-two-or-mere-persons-ameng-whom-the-publie
empisyer-cannst-make-a-—-reasonabie—-determination--that--the
quatifiearions——heid--by-one-person-are-significantliy-better
sutted-for—-the-position-than-the-guatifiecattons-hetd-by--the
ether-perssnss

fiBf—faf»“Veteran“—means-a4person-whor

~1§8—
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tiy--served--on--active—-duty--during--time--of--war-or
deciarsd-nationat-emergeney-or-in-a-campaign--or--expedition
for--which-—-a--campaign--badge--was-antherizad-by-the-bnited
States-congreass-or-the-Hnited-States-department-of--defenser
and

ttty-has--been--separated-—froem--service--by--honorabte
discharges

tby--Phe-term-does-not-inciude-a-recirad-member-of--the
Hnited-—-States-armed-farees-who-its-etigibie-for-er-receiving
a-mititary-retirement-allowance-based-en-itength--of--service
and-—dees——not--incinde-any-other-retired-member-of-a-pubiie
recirement-systemy-except-ssciat-securityr-that—is-supported
tn-whote-or-rn-part-py-tax-revenues:

tity-UWar-or-dectared-nationat-emergency“-meanss

tay~-Worid-War-¥;-~beginning--on--Apr+t--67--131r¥7—-and
ending-on-November-117;-191857-both-datea-inetusaive;

thi--Wortd--War--1i7-begtnning-on-Becember-75-1341i;-and
ending-on-Becember-31;-19467-both-dates-tneinstver

ftey--the--Keorean—--conflicty--mitiecary--expeditiony-—--or
potice--aseion;——beginning--on--sune~27;-19567-and-ending-on
danuary—31;-19557-both-dates-incinsive;—and

tdy--the-viestnam-~econfitetr-beginning-on-August-5+-19645
and-ending-on-Mey-7;-1975;-both-datesa-incinsives"

Section 12. Section 39-30-201, MCA, is amended to

read:
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"39-30-201. Empioyment Point preference in initial
hiring. {l) ta}+ Except as provided in 10-2-402, in an
initial hiring Ffor a position, if a job applicant who is a
veterany-diaabied-veterany handicapped persony or eligible
spouse meets the eligibility requirements contained in
39-30-202 and claims a preference as required by 39-30-206,
a public empleyer shall hire-the-appiicant-ever-any-other
appticant-with-suobstantratiy-equat-quatrficatrions-who-ita-not

a-preference-etigibie—applicane add 10 points to the score

of an applicant who received 70 points or more in a scored

procedure,
thy--fn-an—-inrttar-niringr-a-publtic-empioyer-shati-hire
a-d+raabied-veteran-or--handicapped--person--sver—-—-any--other

preferance---eiigitbie—-appitcant——-with--substantiaiiy--eqguat

guatifiearionss
(2) The emplcyment preference provided for in
subsection {1} does not apply to a persannel action

described in subsection 5% (3)(b} of 39-30-103 or ta any
other perseonnel action that is not an initial hiring.”
Section 13. Section 39-30-202, MCA, is amended to
read:
"39-30-202. Eligibility requirements. No veterany
diambled--veterany eligible spouses or handicapped person s
entitled to receive employment preference as provided in

39-30-201 unless:

-17-
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{1) he is a United States citizen;

(2) he has resided continuously in the state for at
least 1 year immediately hefore applying for employment;

{3) 1if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the c¢ity, town, or county in which
employment is sought; and

(4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 14, Section 39-30-203, MCA, is amended to
read:

"39-30-203. Duration of preference. Subiject Lo
39-30-202=+,

{3} a handicapped personj-the or eligible spouse of-a
handicapped-person-as-deacribed-in-subsection-{3ytbi{titiy-of
39-38-1837-a-disabicd-veterans-or-the-apouse-of--a--disabied
veteran—-as--described--rn-suhaection-¢33thytty-o£-35-38-283
qualifies for employment preference as long as the disabling
condition exists+.

t2y--a-vererany-as—defined-+n-39-30-1837-whe-ts—-not—-a
disabied--veteran;--as--defined-—-in-35-30-103;-gquat+frea-for
emptoyment-preference—for-no-ienqer-than-i5-yearas—-fottowing
separation--frem--servies——or-—-for--no--tenger——-than-5-years

fortowing-December-2057-19837-whichever—ta-taters

-18-
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t3¥--the-sprviving-spouse-of-a-vetaran-as-described-—-in
subsection——{3jtar-—-of-—-39-36~-163--quatrifres--for-empioyment
preference-for-as-tong-as-the-spouse-remains-unmarriedr--and

t4j~~the-—aspoumse——-of-—a--person-descrihed-tn-subsection
t3rtbytiry-e£-39-36-183-quatzfies-for-empioyment--preference
for-as-tong-as-the-perssn-is-misatng-in-action-or-a-prisoner
of-warz"

Section 15. BSection 39-36-207, MCA, is amended to
read:

"319-30-207. Enforcement of preference. (1) An
applicant who Dbelieves he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring declsion provided for in 39-30-206,
submit to the public employer a written request for an
explanation cf the public employer's hiring decision. Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanaticn.

(2) The applicant may, within 90 days after receipt of
notice o©of the hiring decision, file a petitieon in the
district court in the ccocunty in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to an
employment preference.

{3) (a) Upcon filing of the petition, the court shall

order the public employer to appear in court at a specified
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time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence

that the employer applied the points under 39-30-201 and

made a reascnable determination-porsuane-to--sohseerion——t37%

of--39-36-103-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligihle applicant.

(b} The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a)., the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(c) If the public employer does not carry its burden
of proof under subsection (3)({a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the positicn invelved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for violation of this chapter.

{(4) Failure of an applicant to file a petition under

subsection (2) within 90 days bars the filing of a petition.

-20-
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if a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed wunder
subsection (2), the court shall order the public employer to
recpen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section,"

Section 16. Section 49-2-405, MCA, is amended to read:

"49-2-405. Veterans' and handicapped persons’

employment preference. The application of an-empleyment a

preference as provided for in [sections 1 through 7}, Title

39, chapter 30, and 10-2-402 by a public employer as defined

in [section 1] and 39-30-103 may not be construed to

constitute a violation of this chapter."

Section 17. Section 49~3-103, MCA, is amended to read:

"49-3-103. Permitted distinctions, (1) Nothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide cccupational qualification reasonably necessary to
the normal operation of the particular business or where the
differentiation is based on reasonable factors other than
age;

(b) from observing the terms of a bona fide seniority

system or any bona fide employee benefit plan, such as a

_21_
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retirement, pension, or insurance plan, which 1is not a
subterfuge to evade the purposes of this chapter, except
that no such employee benefit plan shall excuse the failure
toe hire any individual; or

{c) from discharging or otherwise disciplining an
individual for good cause.

(2) The application of an-empleoyment a preference as
provided for in [sections 1 through 7], Title 39, chapter
30, and 10-2-402 by a public employer as defined in [section
1] and 39-30-103 may not be construed to constitute a
violation ef this chapter."”

-End-

—-22-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0O38 , as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act requiring certain public employers to use scored procedures for selecting persons for appointment and
granting preferences to military veterans and their eligible relatives and revising employment preference to
handicapped persons.

ASSUMPTIONS:
1. To apply the scoring method (identified in Section 2 of this bill) to quantifiable procedures the validity
of such procedures must be established.
2. The state will follow federal laws and regulations to establish the validity of hiring procedures.

3. Full implementation of the proposed legislation will take two bienniums due to the complexity of validity
hiring procedures. ,

FISCAL IMPACT: FY88 FY89

Expenditures: 8 FTE 8 FTE
Personal Services $ 219,889 $ 215,889
Operating Expense 30,000 30,000
General Fund Total $ 249,889 $ 249,889

This impact is only for Executive and University System agencies. The Judicial and Legislative Branch Agencies set
their own personnel policies. These agencies would have the same obligations but their impact is unknown. If a
decision is made to go with scored examinations the costs would be considerably higher. The state of Idaho had a
FY84 budget of $1,043,000 per year to perform these duties. The Department of Labor has set the cost of applying
aptitude tests for the state at over $300,000 per year.

Revenues:
N/A

EFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:

Local impact cannot be determined. Using the above assumptions the costs could be well above the state's cost due
to the local governments not having the advantage of a centralized personnel division or uniform personnel
policies.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
N/A

‘—T—;jf’" ; '&,)/A/"L\TSATE '[lé / 77

ET DIRECTOR ROBERT PAVLOVICH, PRIMARY SPONSOR
Office of Budget and Program Planning

Fiscal Note for H
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Fiscal Note Request, HB038, as introduced.
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TECHNICAL OR MECHANICAL DEFECTS IN PROPOSED LEGISLATION OR CONFLICTS WITH EXISTING LEGISLATION:

Under federal laws and regulations when scoring procedures are used for ranking candidates, the selection procedure
{test, structure interviews, etc.) must be validated. This can be a complex and time consuming task, For the
Executive Branch alone, full implementation could take up to five years. For example, the state currently has

only one validated test (Social Worker I). This test took over one year to structure to meet the criteria of

validation. The state has 1,500 job classifications. No matter what selection procedure is used in hiring people
into these jobs, validation of that procedure is mandatory. :
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APPROVED BY COMMITTEE
ON STATE ADMINISTRATION

STATEMENT OF INTENT
BOUSE BILL 3B

House State Administration Committee

A statement of intent is required for this bill because
section & reguires the department of administration to adopt
rules implementing sections 1 through 5. The legislature
intends the rules to adequately provide for the
administration ¢of the point preference provided for in
section 2 and the retention preference provided for in
section S, but to include only those rules that are
reasonably necessary.

It is the desire of the legislature that the department
take all necessary steps in formulating, proposing, and
adopting rules to ensure that the public, particularly those
persons and crganizations that have shown past interest in
the employment preference law, is afforded sufficient time
and opportunity to participate in the rulemaking procedure.
The department should give such notice and hold such
hearings as will ensure adeguate publie participation.

Rules adopted by the department apply to both state and
local government employers. In formulating its rules, the
department should take this into consideration and adopt
rules that can be used and applied by the broad spectrum of

public employers.
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It is the intent of the legislature that the department
formulate and adopt rules relating but not limited to the
following matters and take into account the following
considerations:

{1]) Claiming preference - documentation and
verification. Rules relating to the job application process
should include the manner in which a preference should be
claimed when a job is applied for. They should prescribe the
means by which the applicant shall document and submit
evidence of such things as the applicant's status as a
veteran, disabled wveteran, eligible relative, and United
States citizen. It is the intent o©f the legislature that
rules for claiming and documenting a preference do not place
unreasonable burdens upon applicants and that, once an
applicant has substantially complied with the rules, a
public employer should make every reasonable attempt to
verify the existence of the preference.

(2) Military conflicts. The legislature intends the
rules to apply federal law to determine what constitutes a
campaign or expedition for which a campaign badge is
authorized by the congress of the United States or
department of defense.

{3) Separations and discharges. The legislature
intends the rules to apply federal law and further define

separations under heonorable conditions and the varicus types

2 SECOND READING
HB-32



10
11
12
13
14
is
16
17

18

HB 0038/si

of discharges.

{4) Hiring decision notices and explanations. The
legislature intends the rules to provide for the form and
content of written notices of hiring decisions, 1including
whether the position was obtained as the result of
application of the point preference by the public employer,
written requests for explanations of hiring decisions, and
written explanations of hiring decisions.

{(5) Reopening of selection process. The legislature
intends the rules to provide for a method of recpening the
selection process for a Jjob should a court order the
selection process reopened and to include a method of giving
notice to those who applied for the job, informing them of
the reopening and the reason therefor.

(6) Appraisal methods, The legislature intends the
rules to assist public employers in developing methods of
appraising employee performance for the purpose of app}ying

the retention preference.
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HOUSE BILL NO. 38

INTRODUCED BY PAVLOVICH

A BILL FOR AN ACT ENTITLED: "AN ACT RBGUIRING--CHRPAIN
FHBhIE~-~BMPRGYERS--F0--USE--GEOREP-~-PRECEDBRES-FOR-SELECTING
PERSONS --PBR~-APFPOINEMENT - -PO-~EERPAIN-~-FPOSEITIONS+ GRANTING
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOINTMENT TC PHESE CERTAIN POSITIONS AND IN
RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE
PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES
UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS'
EMPLOYMENT PREFERENCE ACT AND REVISING THE PREFERENCE
PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES
UNDER THAT ACT; AND AMENDING SECTIONS 10-2-402, 39-30-101
THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203, 39-30-207,

49-2-405, AND 49-3-103, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. sSection 1. Definitions. For the purposes
of [sections 1 through % 6], the following definitions
apply:
(1) “Active duty" means full-time duty with military
pay and allowances in the armed forces, except for training,
for determining physical fitness, or for service in  the

reserve or national guard.
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{2) "Armed forces" means the United States army, navy,
air force, marine corps, and coast guard.

{3) "bisabled veteran" means a person, whether or not
he is a veteran as defined in this section, who was
seéparated under honorable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is recelving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

{4) "Eligible relative" means:

{a) the wunmarried surviving spouse of a veteran or
disabled veteran;

(b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

(c) the mother of a veteran who lost his life under
honorable conditions while serving in the armed forces
during a period named in subsections (8)(a){i) through
(8){ay(iii) if:

(i} her husband is totally and permanently disabled;

(ii) she is widowedy -divereed;-or-separated from the

father and has not remarried; or AND
fiii}—she*hasfremarfied—bnt*is—ﬁwidawed;~fdfvercedy~—ar

teqaily - —separated-—froam-—her——huskand -when-——preferenece--is

-2- HB 38
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ciaimed:-and
(d) the mother of a service-connected permanentiy and
totally disabled veteran if:

{i) her husband 1is totally and permanently disabled;

{ii) she is widowedr-divercedy-or——separated from the
father and has not remarried;-or

tiity-she--has--remarried--but-is-widowed;-divorced;-or
iegatiy——separated——from--her-—hnsband--when--preferapnse-—-ts
eintmed.

(5) "Position" means a permanent, temporary, oOr
seascnal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer other than the state.
However, the term dcoes not include:

(a) a state or local elected official;

(b} appointment by an elected official to a body such
as a board, ccmmission, committee, or ceuncil;

{c] appointment by an elected official to a public
office if the appointment is provided for by law;

{d) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

{(e) engagement as an independent contractor or

-3- HB 38

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 00238/02

employment by an independent contractor.

(6) (a) "Public employer" means:

(i) any department, office, board, bureau, commission,
agency, or other ilnstrumentality of the executive branch of
the government o©f the state of Montana wor - college,
community college, or university; and

{ii) any county, city, or town.

{b) The term does not include a school district, a
postsecondary vocatlonal-technical center or program, or any
instrumentality of the legislative or ijudicial sznches of
the government of the state of Montana.

(7) "under honorable conditicons” means a discharge or
separation from active duty characterized by the armed
forces as under honorable conditions. The term includes
honorable discharges and general discharges but dces not
inciude dishonorable discharges or other administrative
discharges characterized as other than honorable.

{8) (a) "Veteran" means a person who was separated
under honorable c¢onditions From active duty in the armed
forces performed:

(L} in a war;

{il) in a campaign or expedition for which a campaign
badge has been authorized by the lUnited States congress or
the United States department of defense;

{(iii) during the period beginning April 28, 1952, and
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ending July 1, 1955; or

(iv) for more than 180 consecutive days, other than for
training, any part of which occurred during the period
beginning February 1, 1955, and ending October 14, 1976.

(b) The term dces not include a retired member of the
United States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

{(9) "War" means:

(a} the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive;

(b) World War I, beginning on April &, 1917, and
ending on July 2, 1921, both dates inclusive;

(¢c) World War II, beginning on December 7, 19241, and
ending on April 28, 1952, both dates inclusive;

td) the Korean conflict, military expedition, or
police acticn, beginning on June 26, 1950, and ending on
January 31, 1955, both dates inclusive; and

{e) the vVietnam conflict, beginning on August 5, 1964,
and ending on May 7, 1975, beth dates inclusive.

REW-SEETEION< --Section-2:--Seored-—procedures-~requireds
Fer-the-purpese-ef-appiying-the--point--preference- preovided

fer—-im--fseetiton-—-3t--and--Fitke--39;--chapter-3687-a-pubtie
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empioyer-shatl-use-a-scored-procedure-or—-a--combination——of
scered*procedutes—totaiing-}BB-point:-fot—seiecting—a—peraon
Eer—-appeintment—-to--a~—positicn7———Scored~fpra:edurea—-may
tnciude-written-examinationsy-—atruetured--erat--interviews;
performance--testa;--er—-other--gnantifiabie-procedures-that
fairty--test--the--retative--capacity-—and -fitness——af-——an
appticant-for-a-pesitions

NEW SECTION. Section 2. Additional points for certain
applicants. (1} Except as provided in subsections {2) and
(3), a public employer shall add the following points to the
score of an applicant for appointment to a position  who
received 70 points or more in a scored procedure:

{a) 5 points if the applicant is a veteran; and

(k) 10 points if the applicant is a disabled veteran
or an eligible relative.

(2} No vetreran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) unless the
person is a United States citizen.

(3) A disabled wveteran who receives 10 points under
subsection (1)(b) is not entitled to an additional 5 points
under subsection {(1)(a).

NEW SECTION. Section 3. HNotice and claim of
preference. (1) A public employer shall, by posting or on
the application form, give notice of the polnt preference

provided in [section 3 2].
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{2) A job applicant who believes he has a point
preference shall claim the preference in writing before the
time for filing applications for the position involved has
passed, FPFailure to make a timely preference claim for a
position is a complete defense toc an action instituted by an
applicant under {section 5 4] with regard to that position.

(3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice of its hiring decision to the applicant
claiming preference.

NEW SECTION. Section 4. Enforcement of preference.
{l) An applicant who believes he is entitled to but has not
been given the point preference under [section 3 2] may,
within 30 days of receipt of the notice of the hiring
decision provided for in [section 4 3], submit to the public
employer a written request for an explanation of the public
employer's hiring decision. Within 15 days of receipt of the
request, the public employer shall give the applicant a
written explanation.

(2) After following the procedure described in
subsection (1), the applicant may, within 90 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his application
was received by the public employer. The petiticn must state

facts which on their face entitle the applicant to a point
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preference.

{3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than L0 or more than 30 days af*ter the day the
petition was filed and show cause why the applicant was not
hired for the pesition. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3 2] and
made a reasonable hiring decision. The applicant has the
burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this secticn is the only remedy for a
violation of [sections 1 through ? 6], and a court may not

grant any other relief in an actiecn for vioclation of
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[sections 1 through # 61,

(4) Failure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
reopen the selection process,

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.

NEW SECTION. Section 5. Retention during reduction in
force. (1) Except as provided in subsections (2) and (3},
during a reduction in force, a public employer shall retain
in a position a:

{a}) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar job duties and qualifications and same length of
service; and

(b) disabled veteran with a service-connected
disability of 30% or more whose performance has not hbeen
rated unacceptable under a performance appraisal system,
aver other veterans, disabled veterans, and eligible
relatives with similar Jjob duties and qualifications and

same length of service.
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{2) No employee is entitled to preference in retention
under subsection (1} unless the person is a United States
citizen.

{3) The preference in retention under subsection (1)
does not apply to a position covered by a collective
bargaining agreement.

NEW SECTION. Section 6. adoption of rules. The
department of administration shall adopt rules implementing
[sections 1 through 6 5]. The department's rules apply to
all public employers, local as well as state.

Section 7. Section 10-2-402, MCA, is amended to read:

"10-2-402, Superintendent to be given vwveterans'
preference. [n the selection of the superintendent of the
Montana veterans' home, the department of institutions shall

apply the preference granted to veterans and disabled

veterans under [section 3 2], but not the preference granted
to other personsy-ky under {[section 3 2] or Title 39,
chapter 30."

Section B. Section 39-30-101, MCA, is amended to read:

"39-30-101. Short title., This ch?pter may be cited as
the "Montana Veterans!-and Handicapped Persons' Employment
Preference Act"."

Section 9. Section 39-30-102, MChA, is amended to read:

"39-30~162. ©Purposes. The purposes of this chapter are

to recognize--veterans-and-disabied-veterans-for-sesvieces to

=10~ HB 38
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their--countryy; recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of wveteranss;
disabled-veterans;-and-handicapped these persons.”

Section 10, Section 39-30-103, MCA, is amended to
read:

"39-30-103. Definitions. For the purposes of this
chapter, the following definitions apply:

tit—-tActive--duty-means-fuii-time-duty-other-than-feor
training-in-the-regutar--compenents--of--the—-United-—States
armyr--arr--forcer--naYy;—-marine-corpsr-or-coast-guard-with
full-pay-and-atitowanceas-Fhe-term-does—not--inciude--—monthly
dritis;-—summer--—encampments;-—inittirai--training;--or--other
inactive-or-active-duty-for-training-in-the--nationat--guard
or-teservess

t23--4Bisabled-veterant-means-an-individuat;-whether-or
not-he-is-a-veteran-as-defined-in-this-section;-whos

ta}r--served-on-active—-dutyr

thy--has-~been--separated-—from--service—-by--honorabte
discharge;-and

tey--suffers-a-service-cennected-disabittty--determined
by--the--Entted--States-veterans-administration—to-bhe-384-or
more-disablings

t33(l) "Eligible spouse" meanss:

tay-——the—unremarried-snrviving-spouse-of-a-vetaran——whe
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died--white--on—-active-~duty-er-whose-death-resuited-from-a

service-connected-disabiriitysr-ar

tb}¥ the spouse ofs

tity-—a-disnbied-veteran-determined-by-the-United-Stakesn
veterans-administratton-to--have-—-a--1088%--ac. _ce-connected
disabitity--who--its--unabte-to-use-his-empieyment-prefearence
because-of-his-disabitriey:

tit}-a-person-on-active-duky-determinad-by--the--Hntted
States-—-gevernment--to-ba-misaing-in-action-or-a-prisener-of
wars-or

t+++} a handicapped person determined by the department
of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

t43(2) “"Handicapped person" means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which limits the individual's ability to obtain, retain, or
advance in emplcocyment.

t5¥(3) (a) "Initial hiring"” means a personnel action
for which applications are solicited from cutside the ranks
of the current employees of:

(i) a department, as defined in 2-15-102, for a

—-13- HB 38
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position within the executive branch;

{ii) a legislative agency, such as the consumer
counsel, environmental gquality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

{i1ii) a judicial agency, such as the coffice of supreme
court administrator, office of supreme court clerk, state
law library, or similar office in a state district court for
a position within the judicial branch;:

{iv) a city or town for a municipal position, including
a city or municipal court position; and

(v) a county for a county position, including a
justice's court position.

{b) A personnel action limited to current employees of
a specific public entity identified in subsections (a)(i)
through (a)(v) of this subsection +5% (3), current employees
in a reduction-in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
through (a){v) of this subsection 5% ({3), or current
participants in a federally authorized employment program is
not an initial hiring.

+6¥(4) (a) "Mental impairment" means:

(i) suffering Erom a disability attributable to mental

retardation, cerebral palsy, epillepsy, autism, or any cother
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neurclogically handicapping condition closely related to
mental retardaticn and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairment that has
substantial adverse effects on an individual's cognitive or
volitional functions.

{b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual c¢laiming the preference as a defense tc any
criminal charge.

+?¥(5) "Position" means a permanent or seasonal

position as defined in 2-18-101 for a state position or a

similar permanent or seasonal position with a public
employer obther than the state. However, the term does not
include:

(a) a temporary position as defined in 2-18-101 for a
state position or similar temporary positicn with a public
employer other than the state;

(b} a state or local elected official;

(c) employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

(d)y appointment by an elected officiul to a body such

as a board, commission, committee, Or council;
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(e) appointment by an elected official te a public
office if the appointment is provided for by law;

(£) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(g) engagement as an independent contractor or
employment by an independent contractor.

$8¥(6) (a) "Public employer” means:

(i) any department, office, board, bureau, commission,
agency, or other instrumentality of the executive, judicial,
or legislative branch of the government of the state of
Montana; and

(ii) any county, city, or town.

(b} The term does not include a schoel district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town.

t9)--4Subatantiatty--equat-—gqualtificationst!--means--the
quatrifitcations—-cf-two-or-mara-persans-ameng-whom-the—public
empleyer-cannot-make—a-—reasonable--datarmination——that-—the
qualificatiens——heid--by-one-person-are-significantiy-better

suited-far-the-position—than-the-gquatrificationa-hetd-by--the
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other-parsanas

{10y -{at-tVeteran!-meana-a-person-who:

ti}--served--on--active--duty--during--time--of--war-or
deciared-nationat-emergency-or-in-a-campairgn--sr--expeditton
for--which--a--eampaign--badge--was-autherixecd-bv-the-tnited
States-congress-cor-the-Hnited-Statea-department-of--defenses
and

tit}-has--been--separated--from—-service——by--heonorabie
discharger

th{——FPhe-rerm-deea-net-tnciude-a-retired -member-of--trhe
United--States-armed-fercea-who-is-eiigible-for-or-recetving
a-mitrtary-rettrement-atlowance-based-en-tength--of-—service
and--does--pat--tnctude—any-other-retired-member-of-a-pubiie
teticrement-system;—exeept-sociat-securityr-that-rs-supported
in-whole-or-in-part-by-tax-revenues:

t1i)-"War-or-dectared-national-emergency' meanss:

tay--Woritd-War-i;--beginning-~on——-Apritt--67--1%r77--and
ending-on-Nevember-+1;-19187-both-dates-incinsive;

tey--World--War--11;-beginning-on-Becember-7; -1941;-and
ending~on—-Pecember-31;-19467-both-dates-itnciustves

tey--the--Kerean--eonflict; - -mititary--expeditiony-—-or
potice—-actiony--baginning--on--dune-2¥7-1958;-and-ending-on
daneary-337-19557—both-dates-incluaiver—and

tdy--the-vietnam-eanfiictr-beginning-on-Auguat-5;-19647

and-ending-on-May-F7;-13%5;-both-datea-tncinstves”
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Secticn 11. Section 35-30-201, MCA, is amended to
read:

"39-30~201. Empleyment Point preference in initial
hiring. (1)} ¢&¥ Except as provided in 10-2-402, in an
initial hiring for a position, if a job applicant who is a
veterany-disabled-veterany handicapped persony or eligible
spouse meets the eligibility requirements contained in
39~-30-202 and claims a preference as required by 39-30~-206,
a public employer shall hire~the-applicant-over—any-other
appiicant-with-subacanttatrity-equat-quatifications-who-ia-net

a-preferencsa-etigible-appitcant add 10 points to the score

of an applicant who received 70 points or more in a scored

procedure.
thy--En-an-initiai-hirings;-a-publtic-empioyer-shaii-hire
a-disabied-veteran-er—-handicapped--person--over——any--other

preference-—-etigibie--apptiecant--with-—substanttatiy--equai

quatificationss
{2) The employment preference provided for in
subsection {l1) does not apply to a personnel action

described in subsection +5% {3)(b) of 3%-30-103 or tec any
other personnel action that is not an initial hiring."
Section 12. Section 39-30-202, MCA, 1is amended to
read:
"39-30-202. Eligibility requirements. Ne veterany

disahlred--veterany eligible spousey or handicapped person is
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entitled to receive employment preference as provided in
39-30-201 unless:

(1) he is a United States citizen;

(2) he has resided continuously in the state for at
least 1 year immediately before applying for employment;

(3) if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the «city, town, or county in which
employment is sought; and

(4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 13. Section 39-30-203, MCA, is amended to
read:

"33-30~-203. Duration of preference. Subject to
39-30-202+,

t¥y a handicapped person;-the or_eligible spouse eof-a
handicappedwpcrscnAasfdescr+bed—in-subsection—taifb}tiiif—of
39~39—i637—a—di:ﬂbied-vcteran7*or‘the*sp@use—af—~a~—disabicd
veteran--as--described-—in-subsection-t3I3tbi++3-o£-39-30-143
qualifies for employment preference as long as the disabling
condition existss.

t2y--a-veterany-as-defined-in-39-36-103;-whe-ia—-reb--n
drsabied--veterany--as-~defined--in 39-38-t837-quatifies-tor

empioyment~prefefence~Ecr~ne—icnger—than—is—yearsnufoiiowfng

-18- HB 38
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separarion--from--service--or--for-~no--ienger--than-5-yaars
fotiowing-Becember-28+-13837-whichever-is-taters

£3¥-~the-surviving-spouse-of-a-veteran-as-described--¢n
subsection-—{3ttmt——o0f--3%-30-103--quarifies--for-employment
preference-for-as-iong-as-the-spouse-remains-unmarrcieds--and

t4)-~the-~spouse-—-of-~a~—person-described-in-subsection
t3rtb¥ttry-of-39-36-103-quatifies-for-emptoyment--preference
for-as-tong-as-the-persan-+s—-missing-in-actien-sr-a-prisener
of-wars"

Section 14, Section 39-30-207, MCA, is amended to
read:

"39-30-207. Enforcement of preference, (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written request Ffor an
explanation of the public employer's hiring decision., Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

(2) The applicant may, within 30 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to an

employment preference.
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(3) (a}) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the apnlicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence

that the employer applied the points under 35-30-201 and

made a reasonable determination-—pursuant-to--subsection——t9%

of--39-36-183-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b} The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(¢} If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
viclation of this chapter, and a court may not grant any

other relief in an action for violation of this chapter.
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{4) Pailure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.,”

Section 15. Section 49-2-40%, MCA, is amended to read:

"49-2-405. Veterans’ and handicapped persons'

employment preference, The application of an-empioyment a

preference as provided for in [sections 1 through 2 6],

Title 39, <chapter 30, and 10-2-402 by a public employer as
defined in [section 1] and 39-30-103 may not be construed to
constitute a violation of this chapter.”

Section 16. Section 49-3-103, MCA, is amended to read:

"49-3-103. Permitted distiactions. (1) Nothing in this
chapter shall prohibit any public or private employer:

{a) Erom enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide cccupational qualification reasonably necessary to
the ncrmal operation of the particular business or where the
differentiation is based on reasonable factors other than

age;
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(b) from observing the terms of a bona fide seniority
system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which 1is not a
subterfuge to evade the purposes of this chapter, except
that no such employee benefit plan shall excuse the failure
to hire any individual:; or

{c) from discharging or otherwise disciplining an
individual for good cause.

{2) The application of an-empioyment a preference as

provided for in [sections 1 through ? 6], Title 33, chapter

30, and 10-2-402 by a public employer as defined in [section
1] and 39-30-103 may noct be construed to constitute a
violation of this chapter,"

-End-
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COMMITTEE

ON APPROPRIATIONS

WITHOUT RECOMMENDATION

MOTION TO MOVE FROM
COMMITTEE T 2ND READING

STATEMENT OF INTENT
HOUSE BILL 38

House State Administration Committee

A statement of intent is require¢:. for this bill because
section 6 7 requires the department of administration to
adopt rules implementing sections 1 through % 6. The
legislature intends the rules to adequately provide for the
administration of the point preference provided for in
section 2 3 and the retention preference provided for in
section 5 6, buf to include only those rules that are
reasonably necessary.

It is the desire of the legislature that the department
take all necessary steps in formulating, proposing, and
adopting rules to ensure that the public, particularly those
persons and organizations that have shown past interest in
the employment preference law, is afforded sufficient time
and opportunity to participate in the rulemaking procedure.
The department should give such notice and hold such
hearings as will ensure adequate public participation.

Rules adopted by the department apply to both state and
local government employers. In formulating its rules, the
department should take this into consideration and adopt

rules that can be used and applied by the broad spectrum of

@ana legisfative councit
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It 1s the intent of the legislature that the department
formulate and adopt rules relating but not limited to the
following matters and take into account the following
considerations:

(1) Claiming preference - documentation and
verification. Rules relating to the job application process
should include the manner in which a preference should pe
claimed when a job is applied for. They should prescribe the
means by which the applicant shall document and submit
evidence of such things as the applicant's status as a
veteran, disabled veteran, eligible relative, and United
States citizen. It is the intent of the legislature that
rules for claiming and documenting a preference do not place
unreasonable burdens wupon applicants and that, once an
applicant has suybstantially complied with the rules, a
public employer should make every reasonable attempt to
verify the existence of the preference.

{2) Military conflicts. The legislature intends the
rutes to apply federal law to determine what caongtitutes a
campaign or expedition for which a campaign badge is
authorized by the congress of the United States or
department of defense.

[3) Separations and discharges. The leglslature
intends the rules to apply federal law and further define
separations under honorable conditions and the various types

SECOND READING
4pCOND PRINTING

”6‘38 AS AMENDED
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of discharges.

(4) Hiring decision notices and explanations, The
legislature intends the rules to provide feor the form and
content of written notices of hiring decisions, including
whether the position was obtained as the result of
application of the point preference by the public employer,
written requests for explanations of hiring decisions, and
written explanations of hiring decisions.

(5) Reopening of selection process. The legislature
intends the rules to provide for a method of reopening the
selection process for a job should a court order the
selection process reopened and to include a method of giving
notice to those who applied for the job, informing them of
the reopening and the reason therefor.

{6) Appraisal methods, The legislature intends the
rules to assist public employers in developing methods of
appraising employee performance for the purpose of applying

the retention preference.
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HOUSE BILL NO. 38

INTRODUCED BY PAVLOVICH
A BILL FOR AN ACT ENTITLED;: "AN ACT REQUIRING--CERPAIN
PUBLIC--EMPLOYERS--TO--USE--SCERED--PROCEDURES-POR-SHEEEFENG
PERSONS-—-FOR--APPOINTMENTE-~FE--EERTPAIN--POSIPIONS: GRANTING
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOINTMENT TC PHESE CERTAIN POSITIONS AND IN
RETENTION DURING REDUCTIONS IN FORCE; ELIMINATING THE
PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPOUSES
UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS'
EMPLOYMENT PREFERENCE ACT AND REVISING THE FREFERENCE
PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPQUSES

UNDER THAT ACT; ANB PROVIDING AN APPROPRIATION TO THE

DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 10-2-402,

39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203,

39-30-207, 49-2-405, AND 49-3-103, MCA; AND PROVIDING

EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For the purposes
of [sections 1 through # 6 7 AND 12}, the following
definitions apply:
{1} M"Active duty" means full-time duty with military

pay and allowances in the armed forces, except for training,

mm‘m Legrsiative Cournct
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for determining physical fitness, or for service in the
reserve or national guard.

{2} "Armed forces" means the United States army, navy,
air force, marine corps, and coast guard.

{3) "Disabled veteran" means a person, whether or not
he is a veteran as defined in this section, who was
separated under honorable conditions from active duty in the
armed forces and has established the present existence of a
service-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

(4) "Eligible relative" means:

{a) the unmarried surviving spouse of a veteran or
disabled veteran:

(b) the spouse of a disabled veteran who is unable to
qualify for appointment tc a position;

{c) the mother of a veteran who iost his 1ife under
honorable conditions while serving in the armed forces
during a period named in subsections {8ytaytiy-+hrongh

t8ytaytrety (9)(A)(I) THROUGH (9)(A)(III) if:

{i) her husband is totally and permanently disabled;
OR
{ii) she is widoweds--diverceds-or-separated from the

father and has not remarried; eor AND

—a- HB 38



10
11
12
13
14
15
16
17
L8
19
20
21
22
23
24

25

HB 0038/03

{+txy-sne-has-remarried-but-is--wtdeweds--divoreceds--or
tegally——separated--from--her—-husband--when--preference--:is
etaitmeds-and

(d) the mother of a service-connected permanently and
totally disabled veteran if:

{i) her husband is totally and permanently disabled;

(ii) she is widowedy-divereed;-or--separated from the
father and has not remarried:-or

ttit}-she-has——remarried--but-is—widowed;-divorced;-or
tegatrty--separated--from--her--husband--when--preference--is
claimed.

(5) "Position" means a permanent, temporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a public employer other than the state.
However, Lhe term deoes not include:

{a) a state or local elected official;

(b) appcintment by an elected official to a body such
as a board, commission, commiktee, or council;

(c) appointment by an elected official to a public
office if the appointment is provided for by law;

(d) a department head appointment by the gavernor or
an executive department head appointment by a mayor, city

manager, county commissioner, or other chief administrative

-3~ HB 348
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or executive officer of a local goverament; or

(e) engagement as an independent contractor or
employment by an independent contractor.

{6) (a) "Public employer" means:

(i) any department, office, board, bureau, commission,
agency, o©of other instrumentality cof the executive branch of
the government of the state of Montana or a callege,
community college, or university; and

{ii) any county, city, or town.

(b) The term does not include a school district, a
postsecondary vocational-technical center or program, 2r any
instrumentality of the legislative or judicial branches of
the government of the state of Montana.

{7) "SCORED  PROCEDURE" MEANS A  WRITTEN _ TEST,

STRUCTURED _ORAL _INTERVIEW, PERFCRMANCE TEST, OR QTHER

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES

WHICH RESULT IN A NUMERICAL SCORE TO WHICH POINTS CAN_BE

ADDED.

£#¥(8) "Under honorable conditions" means a discharge
or separation from active duty characterized by the armed
forces as under hencrable conditions. The term includes
honorable discharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorahle.

t8¥(9) {a) "Veteran” means a person who was separated

= HB 38
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under honorable conditions from active duty in the armed
forces performed:

(1) in a war:

(ii) in a campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

(iii) during the pericd beginning April 28, 1952, and
ending July 1, 1955; or

{(iv} for more than 180 consecutive days, other than for
training, any part of which occurred during the period
beginning February 1, 1955, and ending October 14, 1976.

(b} The term deoes not include a retired member of the
inited States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not 1include any other retired member of a public
retirement system, except social security, that is supported
in whole or in part by tax revenues.

£33¥(10) "War" means:

(a) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive:;

(b) World War I, beginning on April &, 1917, and
ending on July 2, 1921, both dates inclusive;

{(c) World War II, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive;

{d) the Korean conflict, military expedition, or
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police action, beginning on June 26, 1950, and ending on
January 31, 1955, both dates inclusive; and

{e) the Vietnam conflict, beginning on August 5, 1964,
and ending on May 7, 1975, both dates inclusive.

NEW SECTION. SECTION 2, SCORED  PROCEDURES NOT

REQUIRED. NOTHING IN [SECTIONS 1 THROUGH 7 AND 12] OR 1IN

TITLE 39, CHAPTER 30, REQUIRES A PUBLIC EMPLOYER TO USE A

SCORED PROCEDURE OR A COMBINATION OF SCORED PROCEDURES FOR

SELECTING A PERSON IN AN INITIAL HIRING.

HEW-SEEPION:--Sectian-2---Secored--procedures-—-regquireds
Por-the-purpose-sf-appiying-the--point--preference- provided
for--tn—-taection--3}-—and--Pitte——-39;--chapter-385-a-pabtiec
empioyer-shati-use-a-secored-procedure-or--a--combinatton—-of
scored-procedures—totatrng-i00-potnts-for -aelecting-a-peraon
for--appointment--ta--a--positisnr---Secored--procedures--may
inciude-written-examtnations;--structured--orat-—-interviewss
performance--testa;——or--other--guantifiable-procedurea-that
fatriy--test--the--relative--capactty--and-~fitness--nf-- an
apptiecant for-a-positiens

NEW SRCTION. Section 3. Additional points for certain
applicants. (1) Except as provided in subsections (2) and
(3), a public employer shall add the feollowing points to the
score of an applicant for appointment to a position who
received 70 points or more In a scored procedure:

(a) 5 points if the applicant 13 a veteran; and
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(b} 10 points if the applicant is a disabled veteran
or an eligible relative.

{2} No veteran, disabled veteran, or eligible relative
is entitled to the points under subsection (1) unless the
person is a United States citizen.

(3) A disabled wveteran who receives 10 points under
subsection (1){b) is not entitled to an additional 5 points
under subsection (l}{a}.

NEW SECTION. Section 4. Notice and claim of
preference. (1) A public employer shall, by posting or on
the application form, give notice of the point preference
provided in [section 3 2 3}.

{2) A job applicant who believes he has a point
preference shall claim the preference in writing before the
time for filing applications for the position involved has
passed. Failure to make a timely preference claim for a
position is a complete defense to an action instituted by an
applicant under [section & 4 5] with regard tec that
position.

(3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice o©f its hiring decision to the applicant
claiming preference.

NEW SECTION. Section 5. Enforcement of preference.

(1y An applicant who believes he is entitled to but has not
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been given the point preference under [section 3 2 3] may.
within 30 days of receipt of the notice of the hiring
decision provided for in [section 4 3 4], submit to the
public enmployer a written request for an explanation of the
public employver’'s hiring decision. Within 15 days of receipt
of the request, the public employer shall give the applicant
a written explanation.

(2} After following the procedure described in
subsection (1), the applicant may, within 90 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his application
was received by the public employer. The petition nmust state
facts which on their face entitle the applicant to a point
preference.

(3) (a) Upon filing of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3 2 3]
and made a reasonable hiring decision. The applicant has
the burden of proving by a preponderance of the evidence
that he is a preference eligible applicant.

(b) The time to appear provided in subsectien (3)(a)
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may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reocpen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a
violation of [sections 1 through # 6 7 AND 12], and a court
may not grant any other relief in an action for violation of
[sections 1 through 7 6 7 ARD 12].

(4) Failure of an applicant to file a petition under
subsection (2) within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
reopen the selection process.

{5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this secticn.

NEW SECTION. Section 6. Retention during reduction In

force. (1) Except as provided in subsections (2} and (3),

-9- HB 38

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HB 0038/03

during a reduction in force, a public employer shall retain
in a position a:

(;) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
performance appraisal system, over other employees with
similar job duties and qualifications and same length of
service; and

{b) disabled veteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system,
over other veterans, disabled veterans, and eligible
relatives with similar job duties and qgualifications and
same length of service.

(2) No employee is entitled to preference in retention
under subsection (1) wunless the person is a United States
citizen.

(3) The preference in retention under subsection (1)
does not apply to a position covered by a collective
bargaining agreement.

NEW SECTION. Section 7. Adoption of rules. The
department of administration shall adopt rules implementing
Isections 1 through 6 5 6 AND 12j. The department's rules
apply to all public employers, local as well as state.

Sectlon 8. Section 10-2-402, MCA, is amended to read:

"10-2-402. Superintendent to be given veterans'
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preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled
veterans under [section 3 2 3], but not the preference

granted to other personsy-by under [section 3 23] or Title

39, chapter 30."

Section 9. Section 39-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the "Montana Veteranst-and Handicapped Persons' Employment
Preference Act"."

Section 10. Section 39-30-102, MCA, is amended to
read;:

"39-30-102. Purposes. The purposes of this chapter are
to recognire-veterans-and-disabled-veterans-for--service——to
thetr--eountryr recognize past employment discrimination
against handicapped PELSONSy and facilitate the
habilitation, rehabilitation, and readjustment of veteransay
disapied-veteransy-and-handicapped these persons."

Section 11, Section 39-30-103, MCA, is amended to
read:

"39-30-1013. Definitioﬁs. For the purposes of this
chapter, the following definitions apply:

tty--LtActive-dutyt-meana-—full-time-duey-cther-than—-for
training--in--the -regular--components--of-the-Hnited-States

armyr;-ater-forcer-navy;-martne-corps;--er--eceast- —guard--with

=11- HR 38
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futi--pay--and-altlewances: -fhe-term-does-not—ineinde-monthiy
dritis;--summer--encampmentsy--inttiar--trainingy--or--other
tmactive--or--acrive-duty-For-tratning-tn-the-nattonatr-guard
or-reservess

f23--YPismbted-veteran’ -means—an-individuat;-whether-or
not-ha-ta-a-veteran-as-defrmned-in-this-secrion;-whes

tay--served-on-active-dutys

+hy—-has--been--separaced--from--service--by-—honorabie
disacharge;-and

te}-——-suffers--a-service-connected-disabiitrey-determined
by-the-Unitted-Statea-veterans-admintstration-to--be--30%--or
mere-disabting-

+33(1) "Eligible spouse" means=s

tay—-the-—unremarried-surviving-spouse-of-a-vecteran-whe
died-white-on-active-duty-or-whose--death--resulted--from--a
service-connected-disabitteysr-or

tb}y the spouse of=s

tt}--a-disabied-veteran-determined-by-the-United-States
veterans - -administration--to-—huve--a-188%-service-connected
disability-whe-is-unable-to-use--his--employment--preference
because-of-his-disabititys

tity-a--persern-—-on-active-duty-determined-by-the-tnited
S5tates-government-te-—be-miasing-itn-saation-or-a--priscner--of
wary-or

+tit¥ a handicapped person determined by the department
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of social and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

+43(2) “Handicapped person” mneans an 1individual
certified by the department of social and rehabilitation
services tc have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mobility, and
which 1limits the individual's ability to obtain, retain, or
advance in employment.

€5¥(3) (a) "Initial hiring™ means a personnel action
for which applications are solicited from outside the ranks
of the current employees of:

(i} a department, as defined in 2-15-102, for a
position within the executive branch;

(ii) a legislative agency, such as the consumer
counsel, environmental guality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

(iii) a judicial agency. such as the office Of supreme
court administrator, office of supreme ccourt clerk, sState
law library, or similar offiice in a state district court for
a position within the judicial branch;

(iv) a city or town for a municipal position, including
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a city or municipal court position; and

tv) a county for a county position, including a
justice's court position.

(b) A personnel action limited to current employees of
a specific public entity identified in subsecticns {a)(i)
through (a)(v) of this subsection ¢5% 13), current employees
in a reduction-in-force pool who have been laid OFf from a
specific public entity 1identified in subsections (a)i(i)
through (a}(v) of this subsection 5% {3), or current
participants in a federally authorized employment program is
not an initial hiring.

t6¥(4) (a) "Mental impairment" means:

(i} suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that

required by mentally retarded individuals; or

(ii) an organic or mental impairment that has
substantial adverse effects on an individual's cognitive or
volitional Ffunctions.

{b) The term mental impairment does not include

alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense ro any

criminal charge.

—14- HR 38



i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HB 0038/03

{73{5) "Position" means a permanent or seasonal
position as defined in 2-18-101 for a state position or a
similar permanent or seasonal position with a public
employer other than the state. However, the term does not
include:

{a) a temporary position as defined in 2-18-101 for a
state position or similar temporary positieon with a public
employer other than the state;

{b) a state or local elected official;

{c) employment as an elected official’'s immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

(d) appointment by an elected official to a body such
as a board, commission, committee, o©or council;

(e} appointment by an elected official to a public
office if the appointment is provided for by law;

(£} a department head appointment by the governor or
an executive department head appeintment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

(g) engagement as an independent contractor or
employment by an independent contractor.

€8y(6) (a} "Public employer" means:

(i) any department, coffice, board, bureau, commission,

agency, or other instrumentality of the executive, judicial,
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or legislative branch of the government of the state of
Montana; and

(ii) any county, city, or town.

(b) The term does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board of regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town,

{7) "SCORED PROCEDURE™ MEANS A WRITTEN TEST,

STRUCTURED ORAL INTERVIEW, PERFORMANCE TEST, OR OTHER

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES

WHICH RESULT IN A NUMERICAL SCORE TO WHICH POINTS CAN BE

ADDED,

+9)y--"Substantially--equal--quatitficationa!--means—-the
gqualtifieations-of-two-or-more-persons-among-whem-the--pubtie
empltoyer-—cannot--make-—~a-—-reasonabie-determinatton-that-the
qualifications—held-by-one-perscn-are--significantiy--better
suited--for-the-position-than-the-gquatifications-hetd-by-the
other-perasns:

£18r-tay-iveterant-means-a-person—whos

tty--served-on--active--duty--during--time--sf--war—-or
dec}afed—~nationai-—emergency70r—in—a~campaignfor~expedition
for-whieh-a-campatgn-badge--was--authorized--by--the--bnitted

States--congress-or-the-United-Stares-deparement—ef-defense;
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and
tity-has--been-—separated--from--service--by--honorabte
discharges
tby--The-—term-does—not-itnciude-e-retired-member-of-the
United-States-armed-forces-who-ts-atigibte-for-or--receiving
a——mititary-—retirement-esiiowance-based-on-tength-of-service
and-does-not-include-any-other-retired-member--of--a--pubtic
retirement-systemy-eaxcept-soctat-seecurity;-that-ia-supperted
in-whole-or-in-part—by-tax-revenuess
t1iy-YWar-or-dectared-national-emergency’ -meanss
tar--Werid--wWar--fy--beginntng--en--Aprit--6;-1917;-and
endingvenANovembe;—ii;‘iQiBT—beth—dntc:—inciu:ive:
tb¥--Woritd-War-if;-heginning-en-Becember-7;—-1641;——and
ending-on-bBecember-3t;-19467-both-dates-incinsives
tey--the——-Korean--eenflict;--mititary--expeditions-—or
potice-actitony-beginning-en-June-2¥;--195687--and--ending--on
Janunary-317-1955;7 hoth-dates-inciusive;-and
féy-~the-VYietnam-conflicty-beqinning-on-Augquat-5;-13647
and-ending-on-May-37-19%5;-both-dates-inciusiveas"”

NEW SECTION. SECTION 12. SCORED PROCEDURES NOT

REQUIRED,. NOTHING IN [SECTIONS 1 THROUGH 7 AND 12} REQUIRES

A PUBLIC EMPLOYER TO USE A SCORED PROCEDURE OR A COMBINATION

OF SCORED FPROCEDURES FOR SELECTING A PERSON IN AN INITIAT

HIRING.

Section 13. Section 39-30-201, MCA, is amended to
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read:

"39-30-201. Empleyment Point preference in initial
niring. (1) tay Except as provided in 10-2-402, in an
initial hiring for a position, if a job applicant who is a
veterany—disabled-veteran; handicapped persony or eligible
spouse meets the eligibility requirements c¢ontained in
39-30-202 and claims a preference as required by 39-30-206,
a public employer shall hire-the-applticant-over-any-other
applticant-with-substantiatty-equat-guatificattona-who-is—not

a-preference-eligibie-appticant add 10 points to the score

of an applicant who received 70 points or more in a scored

procedure.

tby--in-an—-inttiai-hiring;-a-publtie-employer-shati-hire
a-disablied-veteran-or-—handicapped--perssn--over--any--other
preference---eligibie--appitcant--with--substantially--equatl
quatifieationas

{2) The employment preference provided for in
subsection {l1) does not apply to a personnel action
described in subsection €5% (3)(b) of 39-30-103 or to any
other personnel action that is not an initial hiring."

Section 14. Section 39-30-202, MCA, is amended to
read:

"39-30-202. Eligibility requirements. No veterany
disabled--veterany eligible spouse; or handicapped person is

entitled to receive employment preference as provided in
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39-30-201 unless:

(1) he is a United States citizen;

{2) he has resided continuously in the state for at
least 1 year immediately before applying for employment;

t3) if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the city, town, or county in which
employment is sought; and

{4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying.”

Section 15. Section 39-30-203, MCA, is amended to
read:

"39-30-203. Duration of preference. Subject te
39-30-202+,

t¥y a handicapped persony-the or eligible spouse of-a
handicapped-person-as-described-in-subsecrien-{3}thitiii}-of
39-38-1037-a-disabled-veterans;-or-the-spouse-of--a—-disabled
veteran—-as—-described--in-subhsection-t33¢tbitt1-o£-39-36-163
gualifies for employment preference as long as the disabling
condition existss.

t2)y--a-veteran;-as-defined-in-39-36-163,-whe-ia——neot--a
disabled--veterany--as-—-defined--in-39-38-103;-quatifies-For
emp}oymenb"preierence—ch~na~ienger—bhan—is-yeafs—-feiiawing

scparation--from--service--eor—-far--no--ienger--than-5-years
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forlawrng-bDecember-207-1983y-whichever-ts-taters

{3)--the-surviving-spouse-of-a-vetaran-as-described--in
subasectton--£33¢at--af--39-39-183--gquatifies——for-emptoyment
prefarence-for-as-iong-as-the-spouse-remains-unmarcieds;--and

t4)r--the--spouse--of--a--person-described-in-subseection
$31tbytity-0f-39-36-183quatifres-for-empltoyment—-preference
for-as-tong-es-the-person-is-missing-in-action-or-a-prisener
of -wars"

Section 1. Section 39-30-207, MCA, is amended to
read:

“39-~30-207. Enforcement of preference. (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-2Q6,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days of receipt of the request, the public employer shall
give the applicant a written explanation.

{2) The applicant may, within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to an
employment preference.

(3) (a) upon filing of the petition, the court shall
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order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence

that the employer applied the points under 39-30-201 and

made a reasonable determination-purasvant-te--subsectieon--¢94

of--39-39-183-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3}(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){a}), the
court may, on motion of cne of the parties or on stipulation
of all of the parties, grant a continuance.

{c} If the public employer does not carry its burden
of proof under subsection (3){a) and the court has found
that the applicant is a preference eligible applicant, the
court shall arder the public employer to reopen the
selection process for the position inveolved ané shall grant
the applicant reasonable attorney Eees and court costs. The
remedy provided by this section is the only remedy for a
violation of this chapter, and a court may not grant any
other ceiief 1n an action for viclation of this chapter.

{4) Failure of an applicant to file a petition wunder
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subsecticn (2) within 90 days bars the filing of a petition.
If a public employer fails to provide an explanation under
subsection (1) within 15 days and a petition is filed under
subsection (2), the court shall order the public employer to
reopen the selection process,

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section.®

Section 17. Section 49-2-405, MCA, is amended to read:

"43-2-405. Veterans' and

handicapped persons’

" employment preference. The application of an-emptoyment a

preference as provided for in [sections 1 through # 6 7 AND

12}, Title 39, chapter 30, and 10-2-402 by a public employer
as defined in [section 1] and 39-30-103 may not be construed
to constitute a violation of this chapter.®

Section 18. Section 49-3-103, MCA, is amended to read:

"49-3-103. Permitted distinctions. (1) Nothing in this
chapter shall prohibit any public or private employer:

(a) Erom enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occcupational qualification reasonably necessary to
the normal operation of the particular business or where the
differentiation 1is based on reasonable factors other than
age;

{b) from observing the terms of a bona fide seniority
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system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which 1is not a
subterfuge to evade the purposes of this chapter, except
that no such employee benefit plan shall excuse the failure
to hire any individual; or

(c}) fErom discharging or otherwise disciplining an
individual for goocd cause.

(2) The application of an-empioyment a preference as

provided for in [sections 1 through # 6 7 AND 12}, Title 39,

chapter 30, and 10-2-402 by a public employer as defined in
[section 1] and 39-30-103 may not be construed to constitute
a violation of this chapter."

NEW SECTION. SECTION 19. APPROPRIATION, THERE IS

APPROPRIATED FROM THE GENERAL FUND TO THE DEFARTMENT OF

ADMINISTRATION $6,519 DURING THE BIENNIUM BEGIKNING JULY 1,

1987, FOR THE IMPLEMENTATION OF [SECTIONS 1 THROUGH 7 AND

12].

NEW SECTION. SECTION 20, EXTENSION OF AUTHORITY. ARY

EXISTING AUTHORITY OF THE DEPARTMENT OF ADMINISTRATION TO

MAKE RULES ON THE SUBJECT OF THE PROVISIONS OF THIS ACT IS

EXTENDED TO THE PROVISIONS QF THIS ACT.

NEW SECTION. SECTION 21. EFFECTIVE DATES. (1) SECTION

19 AND THIS SECTION ARE EFFECTIVE JULY 1, 1987.

(2) SECTIONS 1 THROUGH 1B AND 20 ARE EFFECTIVE OCTGBER

1, 1987,

-End-~
-213- HB 38
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STATEMENT OF INTENT
HOUSE BILL 38

House State Administration Committee

A atatement of intent is required Ffor this bill because
section 6 # 6 requires the department of administration to
adopt rules implementing sections 1 through 5 6 5 AND 11.
The legislature intends the rules to adequately provide Eor
the administration of the point preference provided for in
section 2 3 and-the-retention--preference--provided——for--in
seceiton--5 6, but to include only those rules that are
reasonably necessary.

It is the desire of the legislature that the department
take all necessary steps in formulating, propeosing, and
adopting rules to ensure that the public, particularly those
persons and organlzationsa that have shown past interest in
the employment preference law, is afforded sufficient time
and opportunity to participate in the rulemaking procedure.
The department should give s3such notice and hold such
hearings as will ensure adequate public participation.

Rules adopted by the department apply to both state and
local government employers. In formulating its rules, the
department should take this into consideration and adopt

rules that can be used and applied by the brcad spectrum of

&gﬁn Na Legisiative LOUACH

public employers.
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It is the intent of the legislature that the department
formulate and adopt rules relating but not limited to the
following matters and take into account the following
considerations:

{1) Claiming preference - documentation and
verification. Rules relating toc the job application process
should include the manner in which a preference should be
claimed when a job is applied for. They should prescribe the
means by which the applicant shall document and Submit
evidence of such things as the applicant's status as a
veteran, disabled veteran, eligible relative, and United
States citizen. It is the intent of the legislature that
rules for claiming and documenting a preference do not place
unreascnable burdens upon applicants and that, once an
applicant has substantially complied with the rules, a
public employer should make every reasonable attempt to
verify the existence of the preference.

(2) 'Military conflicts. The legislature intends the
rules to apply federal law to determine what constitutes a
campaign or expedition for which a campaign badge is
authorized by the congress of the United States or
department of defense.

(3} Separations and discharges. The legislature
intends the rules to apply federal law and Ffurther define

separations under honorable conditions and the various types

. THIRD READING
HB 39

AS AMENDED



7= - B R - T U Y T

-
o

11
12

13

14
15
16
17

ia

HB 0038/si

of discharges.

(4) Biring decision notices and explanations. The
legislature intends the rules to provide for the £form and
content of written notices of hiring decisions, including
whether the position was obtained as the result of
application of the point preference by the public employer,
written requests for explanations of hiring decisicns, and
written explanations of hiring decisions.

{5) Reopening of selection process. The legislature
intends the rules to provide for a method of reopening the
selection process for a job should a court order the
selection process reocpened and to include a method of giving
notice to those who applied for the job, informing them of
the reopening and the reason therefor.

t6y--Appratsat--methodar--Phe-—-tegisiature--intenda-the
rules-to-assist—publie-employera-in--developing--methods-—of
appraising--employee-parformance-for-the-purpese-of-applying

the-retention-prefecences



S0th Legislature

v ol W N

[~ T- T - - -

12
13
14
15
16
17
18
19
29
21
22
23
24
25

HB 0038/04

HOUSE BILL NO. 38

INTRODUCED BY PAVLOVICH
A BILL FOR AN ACT ENTITLED: "AN ACT RBOUIRING—--€ERTAIN
PUBb¥€--EMPLOYERS--70--USB--SCOREB--PROCEDURES-POR-SELECPING
PERSENS—-POR--APPOINTMENT--FE—-CERTAIN--POSEIPIONS: GRANTING
PREFERENCE TO CERTAIN MILITARY VETERANS AND THEIR ELIGIBLE
RELATIVES IN APPOINTMENT TO ¥HESE CERTAIN POSITICNS AND 1IN
RETENTION DURING REDUCTIONS 1IN FORCE;: ELIMINATING THE
PREFERENCE PROVIDED TO VETERANS AND THEIR ELIGIBLE SPQUSES
UNDER THE MONTANA VETERANS' AND HANDICAPPED PERSONS'
EMPLOYMENT PREFERENCE ACT AND REVISING THE PREFERENCE
PROVIDED TO HANDICAPPED PERSONS AND THEIR ELIGIBLE SPOUSES

UNDER THAT ACT; AND PROVIDING AN APPROPRIATION TO THE

DEPARTMENT OF ADMINISTRATION; AMENDING SECTIONS 10-2-402,

39-30-101 THROUGH 39-30-103, 39-30-201 THROUGH 39-30-203,

39-30-207, 49-2-405, AND 49-3-103, MCA; AND PROVIDING

EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Definitions. For the purposes

of [sections 1 through # 6 7-ANB-%2 6 AND 11], the following

definitions apply:
1) "Active duty” means full-time duty with military

pay and allowances in the armed forces, except for training,
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for determining physical fitness, or for service in the
reserve or national guard.

{2) "Armed forces" means the United States army, navy,
air force, marine corps, and coast guard.

(3) "Disabled veteran® means a person, whether or not
he is a wveteran as defined in this section, who was
geparated under honorable conditions from active duty in the
armed forces and has established the present existence of a
gervice-connected disability or is receiving compensation,
disability retirement benefits, or pension because of a
public statute administered by the veterans administration
or a military department.

(4) "“Eligible relative" means:

(a) the unmarried surviving spouse of a veteran or
disabled veteran;

(b) the spouse of a disabled veteran who is unable to
qualify for appointment to a position;

fc} the mother of a veteran who lost his 1life under
honorable conditions while serving in the armed forces
during a period named in Bubsections t8})taytiy--through

t83¢taitiédy (9} (A)(I) THROUGH (9)(A)(IIIL) if:

{i) her husband is totally and permanently disabled;

{ii) she is widowed;-divorced;-or--separated from the

father and has not remarried; er AND
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titiy-she-~has--remarried--but-is-widewedr-divorcedr-or
tegally--separated--frem-—her—-husband--when--preference-——is
claimedr—and

(d) the mother of a service-connected permanently and
totally disabled vetecan if;

(1) her husband is totally and permanently disabled;

{ii) she is widowedr-—divoreedr-or—separated from the
father and has not remarrieds-er

tiii}-she-has-remarried-but-is—-widowed;--divareedsr—-or
tegaliy--separated--from--her--husband--when--preference——is
elaimed.

(%) "Position™ means a permanent, temporary, or
seasonal position as defined in 2-18-101 for a state
position or a similar permanent, temporary, or seasonal
position with a pubiic employer other than the state.
However, the term does not inciude:

fa) a state or local elected official;

{b) appointment by an elected offigial to a body such
as a board, commission, committee, or council;

{c) appointment by an elected official to a public
office if the appointment is provided for by law;

(d4) a department head appointment by the governor or
an. executive department head appointment by a mayor, city

manager, county commissioner, or other chief administrative
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or executive officer of a local government; or

(e) engagement as an independent céntractor or
employment by an independent contractor.

{6) (a) "Public employer™ means:

(i) any department, cffice, board, bureau, commission,
agency, or other instrumentality of the executive branch of
the government of the state of Montana or a college,
community college, or university; and .

(ii) any county, city, or town.

(b) The term does not include a school district, a
posatsecondary vocational-technical center or program, or any
instrumentality of the legislative or judicial branches of
the government of the state of Montana.

{7) "SCORED PROCEDURE* MEANS A WRITTEN TEST,

STRUCTURED ORAL INTERVIEW, PERFORMANCE TEST, OR OTHER

SELECTION PROCEDURE OR A COMBINATION OF SUCH PROCEDURES

WHICH RESULTS IN A NUMERICAL SCORE TO WHICH POINTS CAN BE

ADDED.

+#3(8) "Under honorable conditions” means a discharge
or separation from active duty characterized by the armed
forces as under honorable conditions. The term includes
honorable diascharges and general discharges but does not
include dishonorable discharges or other administrative
discharges characterized as other than honorable.

+8¥(9) (a) "Veteran” means a peraon who was separated
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under honarable conditions from active duty in the armed
forces performed:

(i) in a war;

(ii) in a campaign or expedition for which a campaign
badge has been authorized by the United States congress or
the United States department of defense;

{iil) during the period beginning April 28, 1952, and
ending July 1, 1955; eor

{iv} for more than 180 consecutive days, other than for
training, any part of which occurred during the periecd
beginning February 1, 1955, and ending October 14, 1976.

{b) The term does not include a retired member of the
tnited States armed forces who is eligible for or receiving
a military retirement allowance based on length of service
and does not include any other retired member of a publie
retirement system, except social security, that is supported
in whole or in part by tax revenues.

€93(10) "War" means:

(a) the Spanish-American War, beginning on April 21,
1898, and ending on July 4, 1902, both dates inclusive;

{b) World War I, beginning on April 6, 1917, and
ending on July 2, 1921, both dates inclusive;

{c¢) World War II, beginning on December 7, 1941, and
ending on April 28, 1952, both dates inclusive;

{d) the Kcrean conflict, military expedition, or
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police action, beginning on June 26, 1950, and ending on
January 31, 1955, both dates inclusive; and

(e) the Vietnam conflict, beginning cn August 5, 1964,
and ending on May 7, 1975, both dates inclusive.

NEW SECTION. SECTION 2. SCORED FROCEDURES NOT

REQUIRED. NOTHING IN [SECTIONS 1 THROUGH 7-ANB-32 6 AND 11]

OR IN TITLE 35, CHAPTER 30, REQUIRES A PUBLIC EMPLOYER TO

USE B SCORED PROCEDURE OR A COMBINATION CF SCORED PROCEDURES

FPOR SELECTING A PERSON IN AN INITIAL HIRING.

NEW-SEEPION: —-Section-2<--5Scored--pracedures——-requireds
Por-the-purpose-of-appitying-the—-point--preference—-pravided
for--in-~{section--3}--and--Pittte--397;--chapter-307-a-publie
empioyer-shalii-use-a—-acored-procedure-or--a--combination--of
scored-procedures-totaling-100-points-for-setecting-a-persen
for--appotntment--to--a--pesitient-—-Scored--procedures—-may
incinde-written-examinationsy--structured--orat--interviewsy
perfarmance--testsy--or-—other--quantifiable-pracedures-that
fatriy--test-—-the--retative--capacity-~and--fitness--pf---an
applicant-for-a-peasitiens

NEW SECTION. Section 3. Additiocnal points for certain
applicants. (1) Except ‘as provided in subsections (2) and
(3), a public employer shall add the following points to the
score of an applicant for appointment to a position who
received 70 points or more in a scored pracedure:

{a) S points if the applicant is a veteran; and
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{(b) 10 points if the applicant is a disabled veteran
or an eligible relative.

(2) No veteran, disabled veteran, or eligible relative
is entitled to the points under subsection {1} unless the
person is a United States citizen.

(3) A disabled veteran who receives 10 points under
subsection (1)(b) is not entitled to an additional & points
under subsection (1){a}.

NEW SECTION, Section 4. Notice and claim of
preference. (1) A public employer shall, by posting or on
the application Fform, give notice of the point preference
provided in [section 3 2 3).

(2) A job applicant who believes he has a point
preference shall claim the preference in writing before the
time for filing applications for the position involved has
passed. Failure to make a timely preference claim for a
position is a complete defense to an action instituted by an
applicant wunder |[section 5 4 5] with regard to that
position.

(3) If an applicant for a position makes a timely
written preference claim, the public employer shall give
written notice of its hiring decision to the applicant
claiming preference.

NEW SECTION, Section 5. Enforcement of preference.

(1} An applicant who believes he is entitled to but has not
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been given the point preference under [section 3 2 3] may,
within 30 days of rceceipt of the notice of the hiring
decision provided for in (section 4 3 4], submit to the
public employer a written request for an explanation of the
public employer's hiring decisieon. Within 15 days of receipt
of the request, the public employer shall give the applicant
a written explanation,

(2) After following the procedure described in
subsection ({1}, the applicant may, within %0 days after
receipt of notice of the hiring decision, file a petition in
the district court in the county in which his applicaticon
was received by the public empleoyer. The petition must state
facts which on their face entitle the applicant to a point
preference,

(3) (a) Upon Eiling of the petition, the court shall
order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired £for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence
that the employer applied the points under [section 3 2 3]
and made a reasonable hiring decision. The applicant has
the burden of proving by a preponderance of the evidence
that he is a preference eligible applicant.

{b) The time to appear provided in subsection (3})(a)
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may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3)(a), the
court may, on moticn of one of the parties or on stipulation
of all of the parties, grant a continuance,

(c) If the public employer does not carry its burden
of proof under subsection (3)(a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the puablic employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this section is the only remedy for a

violation of (sections 1 through ¥ 6 7-ANB-12 & AND 11], and

a c¢ourt may not grant any other relief in an action for

violation of (sections 1 through # 6 -ANB-12 6 AND 11].

(4) Failure of an applicant to Eile a petition under
subsection (2) within 90 days bars the filing of a petition,
If a public employer fails to provide an explanation under
subgection (1) within 15 days and a petition is filed wunder
subsection (2}, the court shall order the public employer to
reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
confliect with this section.

REW-SEEPEON:--Section-6r--Retention-during-reduction-in

forces--t13--Except-as-provided-in-subsections—{t2¥-and--{335
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during--a-reduction-in-ferce;-a-publtiec-empioyer-shati-retain
tn-a-position-as
ta)y--veterany-disabied-veterany—-or--etigible--redative
whose~-performance--has--not-been-sated-unacceptable—under-a
perEormance—appraisai~~syatem;——over-—other——empicyees-—nith
simiiar--job--duties--and--quatifications-and-same-iength-of
serviecer—and
tby——disabied---veteran---with---a--—-service-eannected
disabitity—-of--38%--or--mere-whese-performance-has-not-been
rated-unaceceptabte-under--a--performance--appraiaat--system;
over-—-—other-——veterans;--disabled--veterans;--and--eiigibie
retatives-with-simitar-job—-duties--and--quatifications--and
same-length-of-servicesr
{2)--No-empioyee—is-entitled-te-preference—in-rateantion
under-—aubsection~—f11——uniess—the—per:on—i:“a—Bnited—States
ettizens
fii-—The—preference—in~retehbéon—under——subsection——f&}
deea--not--applty--to-—-a--position--ecevered--by--a-cottective
bargatning-agreements
NEW SECTION. Section 6. Adoption of rules, The
department of administration shall adopt rules implementing

[sections 1 through €& 5 6--ARP—-32 5 AND 11]. The

department's rules apply to all public employers, local as
well as state.

Section 7. Section 10-2-402, MCA, is amended to read:
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"10-2-402. Superintendent te be given wveterans'
preference. In the selection of the superintendent of the
Montana veterans' home, the department of institutions shall
apply the preference granted to veterans and disabled
veterans under [section 3 2 3], but not the preference

granted to other personsy-by under [section 3 2 3] or Title

39, chapter 30."%

Section B. Section 39-30-101, MCA, is amended to read:

"39-30-101. Short title. This chapter may be cited as
the “Montana Veterans'-and Handicapped Persons' Employment
Preference Act","

Section 9. Section 39-30-102, MCA, is amended to read:

"39-30-102. Purposes. The purposes of this chapter are
to recognize-veterans-and-disabied-veterana-for--service--to
their--countryr recognize past employment discrimination
against handicapped personsy and facilitate the
habilitation, rehabilitation, and readjustment of weterans;
disabied-veterans;-and-handicapped these persons."

Section 10. Section 39-30-103, MCA, is amended to
read:

*39-30-103. Definitions, For the purposes of this
chapter, the following definitions apply:

t)--YActive-duty2-means-fuii-time-duty-other-than——far
trhining-—&n——bhe——reguiar-—eompeneats——ef-the-snited—states

afmrf—air-Earce?—nnvyy-maeine—eofps7——or--ceast——guard-—w&bh
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fuli--pay-—and-alltewances:—-Phe-term-does—not-inciude-monthiy
dritisy—-summer--encampmentsy--inieitai-—trainingy—-or--other
inactive--or--smetive-duty-for-training-in-the-nationalt-guard
or-reserves:
$+24--UPisabted-veterani-means-an-individual;-whether-or
not-he-is-a-veteran-as-defined-in-this-sectiony-wheor
tar—-served-on-active-dutys
+b}--has-—besn--separated--from—--service——by--henerabie
diseharge;—and
tey-—-suffers-~-a-service-connected-disabiiiby-determined
by-the-United-States-veterans-administration-to--be--34%--or
more-disabiing~r
¢3>{1) "Eligible spouse” meanss
tay--the--unremarried-surviving-sponse-of-a-veteran-who
died-while-on-aceive-duty-or-whose——death--reaultted--from--a
service-connected-disability;-or
tb¥ the spouse ofr
tiy-—a-disabled-veteran-determined-by-the-United-States
veterans—-administration--te--have--2-100%-service-connected
disabitity-who-ts-unabte-to-use--his--ampioyment--preference
becanse-af-his-disability;
tity-a--person—-on-active-duty-determined-by-the-gnited
States-government-te-be-missing-in-action-or-a--prisener—-of
wars-ot

titt) a handicapped person determined by the department
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of 8ocial and rehabilitation services to have a 100%
disability who is unable to use his employment preference
because of his disability.

+43(2) "Handicapped person” means an individual
certified by the department of social and rehabilitation
services to have a physical or mental impairment that
substantially limits one or more major life activities, such
as writing, seeing, hearing, speaking, or mcbility, and
which 1limits the individual's ability to obtain, retain, or
advance in employment.

€5¥{3) (a) "Initial hiring" means a personnel action
for which applications are solicited from outside the ranks
of the current employees of:

{i) a department, as defined in 2-15-102, for a
position within the executive branch;

{ii) a legislative agency, Ssuch as the consumer
counsel, environmental quality council, office of the
legislative auditor, legislative council, or office of the
legislative fiscal analyst, for a position within the
legislative branch;

(iii) a Jjudicial agency, such as the office of supreme
court administrator, office of supreme court clerk, State
law library, or similar office in a state district court for
a position within the judicial branch;

{iv) a city or town for a municipal position, including
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a city or municipal court position; and

{v) a county for a county paesition, including a
justice's court position.

{b) A personnel acticn limited to current employees of
a specific public entity identified in subsections (a)(i)
through (a}(v) of this subsection ¢5¥ {(3), current employees
in a reduction-in-force pool who have been laid off from a
specific public entity identified in subsections (a)(i)
through (a)(v} of this subsection 5% {3), or current
participants in a federally authorized employment program is
not an initial hiring.

+6¥(4) (a) "Mental impairment” means:

(i) suffering from a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or any other
neurologically handicapping condition closely related to
mental retardation and requiring treatment similar to that
required by mentally retarded individuals; or

(ii) an organic or mental impairmeﬁt that has
substantial adverse effects on an individual's cognitive or
volitional functions.

(b) The term mental impairment does not include
alcoholism or drug addiction and does not include any mental
impairment, disease, or defect that has been asserted by the
individual claiming the preference as a defense to any

criminal charge.
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+#3¥(5) "Position" means a permanent or seasonal
position as defined in 2-18-101 fer a state position or a
similar permanent or seasonal position with a public
employer other than the state. However, the term does not
include:

{(a) a temporary position as defined in 2-18-101 for a
state position or similar temporary position with a public
employer other than the state;

(b} a state or local elected official;

(c} employment as an elected official's immediate
secretary, legal advisor, court reporter, or administrative,
legislative, or other immediate or first-line aide;

{d} appointpent by an elected official to a body such
as a board, commission, committee, or council;

(e) appointment by an elected official to a public
office if the appointment is provided for by law;

(£) a department head appointment by the governor or
an executive department head appointment by a mayor, city
manager, county commissioner, or other chief administrative
or executive officer of a local government; or

{g) engagement as an independent contractor or
employment by an independent contractor.

£8)(6) (a) “"Public employer" means:

(i} any department, office, board, bureau, commission,

agency, or other instrumentality of the executive, judicial,
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or legislative branch of the government of the state of
Montana; and

{(ii) any county, city, or town.

(b) The term does not include a school district, a
postsecondary vocational-technical center or program, a
community college, the board cf regents of higher education,
the Montana university system, a special purpose district,
an authority, or any political subdivision of the state
other than a county, city, or town.

{7) "SCORED PROCEDURE" MEANS A WRITTEN TEST,

STRUCTURED ORAL INTERVIEW, FERFORMANCE TEST, OR OTHER

SELECTION FROCEDURE OR A COMBINATION OF SUCH PROCEDURES

WHICH RESULTS TN A NUMERICAL SCORE TO WHICH POINTS CAN BE

ADDED.

t9)y-—“Substantialliy--equat--qualifications®--means-—-the
quatifications-of-two-or-more-persons-among-whom-the--pubtice
employer--cannok--make--a--reasonablie-determination~chat-the
qualtifications-heid-by-one-person-are--significantiy—-betker
suited--for-the-position-than-the-quatifications-held-by-the
other-persons:

t161-tay-"Veterant-means-a-person-whos

tiy--served-on--active-—duty-—during—-time--of--war——-eor
deciared-—nationat--emergency-or-in-a-campaign-er-expedition
for-which-a-casmpaign-badge--was—-suthorized--by--the--tnited

States--congress-or-the-tnited-States-department-of-defenses
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and
tiiéy-hasa~--been--separated--from--service--by--henorabie
discharge~s
tb¥y--Fhe--term-does-not-incliude-a-retired-member-cf-the
tnited-States-armed-forces-who-is-eligibte-for-or--receiving
a--mititary--retirement-atlewance-based-on-tength-of-service
and-dees—not-inetude-any-other-retired-member--cf--a--pubtic
retirement-system;-except-social-securityr-that-is-supported
in-whale-ar-in-part-by-tax-revennes:
t31y-War-or-dectared-nationat-emergencyli-meanss:
tay--Worid--War--i;-—-beginning—-on--Aprit--67-1917;-and
ending-on—-November-ii;-19187-bhoth-datea—inctusives
thy--Wortd-War-fis-beginning-on-Becember-35y--394t7r--and
ending-on-becember-31;-1346;-both-datesa-inctusive;
tey--the---Korean—-conflict;-—mititary--expeditiony;--or
police-action;-beginning-on-dune-2¥7--19587--and--ending——on
danuary—-317-39557;-both-dates-inctusive;-and
tdy——-the-Vietnam-confiicty-beginning-en-August-5;-19645
and-ending-on-May-77-19797-both-dates-inctusivez"

NEW SECTION. SECTION 11. SCORED PROCEDURES NOT

REQUIRED. NOTHING IN [SECTIONS 1 THROUGH 3-ANP-32 6 AND 11]

REQUIRES A PUBLIC EMPLOYER TQ USE A SCORED PROCEDURE OR A

COMBINATION OF SCORED PROCEDURES FOR SELECTING A PERSON IN

AN INITIAL HIRING.

Section 12. Section 19-30-201, MCA, is amended to
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read:

“39-30-201. Bmployment Point preference in initial
hiring. (1) ta} Except as provided in 10-2-402, in an
initial hiring for a position, if a job applicant who is a
veterany--disabted--veteransy handicapped persony or eligible
spouse meets the eligibility requirements contained in
39-30-202 and claims a preference as required by 39-30-206,
a public employer shall hire-the-appiicant--over--any--other
appticant-with-substantialiy-equai-quatificationa-who-is—net

a--preference—-eligible-appticant add 10 points to the score

of an applicant who received 70 pcints or more in a scored

procedure.
tb)y-—-¥In-an-initiat-hiringy;-a-public-employer-shati-hire
a-—disabied—-veteran——or——handicapped--peeaon—ovar-nny—ather
preference--etigibte--appitcant--with--substantiatly---equai
qualificationss '

{2) The employment preference provided Eor 1in
subsection (1) does not apply to a personnel action
described in subsection {5} (3)(b) of 3$-30-103 or to any
other personnel action that is not an initial hiring.”

Section 13. Section 39-30-202, MCA, is amended to
read:

*39-30-202. Eligibility reguirements. No veteran;
disabied-veteransy eligible spouse; or handicapped person s

entitled to receive employment preference as provided in
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39-30-201 unless:

(1} he is a United States citizen:;

(2) he has resided continucusly in the state for at
least 1 year immediately before applying for employment;

(3) 1if applying for municipal or county employment, he
has resided for at least 30 days immediately before applying
for employment in the city, town, or county in which
employment is sought; and

{4) he meets those requirements considered necessary
by a public employer to successfully perform the essential
duties of the position for which he is applying."

Section 14. Section 39-30-203, MCA, is amended to
read:

"39-30-203. Duration of preference. Subject ta
39-30-202+,

tt)y a handicapped personz-the or eligible spouse ef--a
mandteapped-person-as-described-in-subseceion-{3y¢tbytiit)-of

39-38-1837;--a--d4isabted-veterany-or-the-spouse-of-a-disabied

veteran-as-described-in-subseceton--{35tby¢2y-—o0f--35-36-163

qualifies for employment preference as long as the disabling
condition existss,
t2}~-a-—veteran;--as-defined-in-39-30-163r~who-is—-not-a
disabled-veteranr-as-defined--in--39-30-103;-——qualtifies——for
empioyment-—-preference-for-ne-tenger-than-iS-years-following

separation-from-service-—or--for--no--ienger--than--5--years
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following-Becember-2087-1383;-whichever—ia-laters:

1t3y--the--surviving-spouse—of-a-veteran-as-described-in
subsection-t3)tay--of--39-38-103--quatifies--fer——employment
preference--for-as-iong-as-the-spouse-remains-unmarried;-and

t4}--the-apouse-of-a--person--desceibed--in-—-subsection
t3thytity--0£-39-38-183-quatrifies-for-employment-preferance
for-as-iong-as-che-person-ia-missing-in-action-or-a-prisoner
ef-war:"

Section 15. Section 39-30-207, MCA, is amended to
read:

"39-30-207. Enforcement of preference. (1) An
applicant who believes he has not been accorded his rights
under this chapter may, within 30 days of receipt of the
notice of the hiring decision provided for in 39-30-206,
submit to the public employer a written request for an
explanation of the public employer's hiring decision. Within
15 days ofrreceipt of the request, the public employer shall
give the applicant a written explanation.

(2) The applicant may. within 90 days after receipt of
notice of the hiring decision, file a petition in the
district court in the county in-which his application was
received by the public employer. The petition must state
facts which on their face entitle the applicant to an
employment preference.

(3) (a) Upon filing of the petition, the court shall
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order the public employer to appear in court at a specified
time not less than 10 or more than 30 days after the day the
petition was filed and show cause why the applicant was not
hired for the position. At the hearing, the public employer
has the burden of proving by a preponderance of the evidence

that the employer applied the pecints under 39-30-201 and

made a reasonable determination-pursuant-to-subseetion-t9%

of-39-3§-3083-and-the hiring decision. The applicant has the

burden of proving by a preponderance of the evidence that he
is a preference eligible applicant.

(b) The time to appear provided in subsection (3)(a)
may be waived by stipulation of the parties. If a time to
appear has been specified pursuant to subsection (3){(a), the
court may, on motion of one of the parties or on stipulation
of all of the parties, grant a continuance.

(c) If the public employer does not carry its burden
of proof under subsection (3){a) and the court has found
that the applicant is a preference eligible applicant, the
court shall order the public employer to reopen the
selection process for the position involved and shall grant
the applicant reasonable attorney fees and court costs. The
remedy provided by this gection is the only remedy for a
violation of this chapter, and a court may not grant any
other relief in an action for viclation of this chapter,

(4) Failure of an applicant to file a petition undez
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subsection (2) within 90 days bars the filing of a petition,
If a public employer fails to provide an explanation under
subsection (i) within 15 days and a petition is filed under
subsection {2), the court shall order the public employer to
reopen the selection process.

(5) The Montana Rules of Civil Procedure apply to a
proceeding under this section to the extent that they do not
conflict with this section."

Section 16. Section 49-2-405, MCA, is amended to read:

"49-2-405. Veterans' and handicapped persons'
employment preference, The application of an--empioyment a

preference as provided for in [sections 1 through 7 6 ?-ANB

¥2 6 AND 11], Title 39, chapter 30, and 10-2-402 by a public

employer as defined in [section 1] and 39-30-103 may not be

construed to constitute a violation of this chapter.®

Section 17. Section 49-3-103, MCA, is amended to read:

"49-3-103. Permitted distinctions. (1} MNothing in this
chapter shall prohibit any public or private employer:

(a) from enforcing a differentiation based on marital
status, age, or physical or mental handicap when based on a
bona fide occupational qualification reasonably necessary to
the normal operation of the particular business or where the
differentiation is based on reasonable factors other than
age;

{b) from observing the terms of a bcna fide seniority

-22- HB 38
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system or any bona fide employee benefit plan, such as a
retirement, pension, or insurance plan, which is not a

subterfuge to evade the purposes of this chapter, except

" that no such employee benefit plan shall excuse the failure

to hire any individual; or
(¢) from discharging or otherwise disciplining an
individual for good cause.

(2) The application cf an-empioyment a preference as

provided for in [sections 1 through ? ¢ 7-ANB-32 6 AND 11],
Title 39, chapter 30, and 10-2-402 by a public emplcyer as

defined in {section 1] and 39-30-103 may not be construed to

constitute a violaticon of this chapter.*

KEW SECTION. SECTJON 18. APPROPRIATION. THERE IS

APPROPRIATED FROM THE GENERAL FPUND TO THE DEPARTMENT OF

ADMINISTRATION $6,519 DURING THE BIENNIUM BEGINNING JULY 1,

1987, FOR THE IMPLEMENTATION OF [SECTIONS 1 THROUGH ¥-ANB-12

6 AND 11].
NEW SECTION. SECTION 19. EXTENSION OF AUTHORITY. ANY

EXISTING AUTHORITY OF THE DEPARTMENT QF ADMINISTRATION TO

MAKE RULES ON THE SUBJECT OF THE PROVISIONS OF THIS ACT IS

EXTENDED TO THE PROVISIONS OF THIS ACT.“

NEW SECTION, SECTION 20, EFFECTIVE DATES. (1) SECTION

%9 18 AND THIS SECTION ARE EFFECTIVE JULY 1, 1987.

(2) SECTIONS 1 THROUGH 28--ANBP--28 17 AND 19 ARE

EFFECTIVE OCTOBER 1, 1987.

-End-
=23~ EB 38



STANDING COMMITTEE REPORT
SENATE

April X3 ... .19 B7
' MR. PRESIDENT
We, yourcommutteean................. .. FINBNCE - BND GLALMS ccr oot mie et i e e .
having had under consideration........... e e e ] House Bill....... No.38 ...

_ third reading copy | hlue )

color

REVISING VETERANSF AND HANDICAPPED PERSONS# EMPLOYMENT PREFERENCE ACT

PAVLOVICH (Williams)

Respectfully report as tollows: That .
be amended as follows:

1., Statement of Intent, page 1, line 6.
Strike: "g"
Insert: 7"

2, Statement of Intent, page 1, line 7.
Strike: "5 AND 11"
' Insert: "&"

3. Statement of Intent, page 1, line 11,
Following: "g"
Insert: "and the retention preference provided for in section 6"

4. Statement of Intent, page 1.

Following: line 18§

Insert: "(6) Appraisal methods. The legislature intends the
rules to assist public employers in developing methods of
appraising employee performance for the purpose of applving
the retention preference."

5. Title, lines 12 through 14,
Strike: "AND" on line 12 through "ACT" on line 14

i 153
X btk RACKEX
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. {continued) /ﬁ‘—\
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Chmemuar

Page 1 of 4 pages
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Page 2 of 4 pages

House Bill 38

----- SApTAL 13 1987

Page 1, line 22.

Strike: “6 AND 11"
Insert; "“7"

7.

Page 4, lines 7 and 8,

Strike: "or" on line 7 through "university"” on line 8

8,

Page 4, line 11,

Following: ™,"
Insert: "a community college, the board of regents of higher

9.

education, the Montana university system,”

Page 6, line 6.

Strike: "6 AMD 11"
Insert: 77

10.

Page 6, line 7.

Strike: "OR" through "30,"

11. Page 6, line 9.

Strike: "IN" through "HIRING"
Insert: "for employment™

12. Page 39, line 12,

Strike: "6 AND 11"

Tnsert: "7°"

13. Page 9, line 14.

Strike: "6 AND 11*

Insert: "7V

14. Page 10.

Following: line 19
Insert: "NEW SECTION. Section 6., Retention during reduction in

force. (1) Except as provided in subsections (2) and (3},
during a reduction in force, a public employer shall retain
in & position a:

(a) veteran, disabled veteran, or eligible relative
whose performance has not been rated unacceptable under a
pertormance appraisal system, over other enployees with
similar job duties and gqualifications and the same length of
service; and

(b} disabled veteran with a service-connected
disability of 30% or more whose performance has not been
rated unacceptable under a performance appraisal system,

(Conlince.)
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House Bill 28 Page 3 of 4 pages

April 13

over other vetcrans, disabled veterans, and eligible
relatives with similar job duties and gualifications and the
same length of service,

{2) No employee is entitled to preference in retention
under subsection (1) unless the person is a United States
citizen,

{3} The prefcrence in retention under subsection (1)
does not apply to a position covered by a collective
bargaining agreement.”

Reanumber: subsequent sections

15. Page 10, line 22.
Strike: "5 AND 11"
Insert: "6"

16, Page 16, lines 10 through 14,

Following: "(7}" on line 10

Striko: "“SCORED" through "ADDED®" on line 14

Insert: ""Substantially ecqual qualifications™ means the
gualifications of two or more persons amorg whom the public
employar cannot make a reasonable determination that the
gualifications held by one person are significantly bhetter
suited for the positioan that the qualifications held by the
other persons”

17. Page 17, lines 20 through 24,
Strike: section 11 in its entirety
Banumbar: suhsequent sectlions

18. Page 18, line 2.
Strike: "Point”
Tnsert: “Employment™

19, Page 18, line 2.
Following: "gar"
Tnsert: "{a)"

20. Page 18, lines 10 and 12.

Strike: "add" on line 10 through "procedure® on line 12
Insert: "hire the applicant over any other appllcant with

substantially egual qualifications who is not a preference
eligible applicant.

{b) In an initial hiring, a public employer shall nire
a handicapped porson over an eligible spouse with
substantially equal gualifications™

{continued

19 87
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21, Page 21, line 6.
Strike: "applied"” through "angd"

22, Page 21, line 3.
Strike: "hiring" through "The"
Insert: n

23, Page 22, line 1l3.
Strike: "6 AND 11"
Insert: "7"

24. Page 23, line 9.
Strike: "6 AND 11"
Insert: "7"

25. Page 23, line 17.

Strike: "6 AND 11"
Insert; "7V

amdhb338b.wp

', AND AS AMEWDED

BE CONCURRED LN

Page 4 <f 4 pages

"determination pursuant to 39-30-103(7) and the®
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