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HOUSE BILL NO, 19

INTRODUCED BY MERCER

BY REQUEST QOF THE INTERIM SUBCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE GENERAL
REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION;
AMENDING SECTIONS 25-13-614, 70-32-104, 70-32-213,
70-32-214, 72-2~-102, 72-2-205, 72-2-704, 72-2-705, 72-2-801
THROUGH 72-2-804, 72-3-101, 72-3-911, 72-3-1103, AND
72-3-1104, MCA; AND REPEALING SECTIONS 25-13-611 THROUGH

25-13-613, 25-13-616, AND 25-13-617, McA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Protection of property of
residents. A resident of this state is entitled to the
exemptions provided in this part.

NEW SECTION. Section 2. Claim enforceable against
exempt property. Notwithstanding any other provision of this
part, a creditor may levy against exempt property to enforce
a claim for:

(1) the purchase price of the property; or

{2) a loan made for the express purpose of enabling
the judgment debtor to purchase the property and used for
that purpose.

NEW SECTION. Section 3. Property exempt without
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limitation. A judgment debtor is entitled to exemption from
execution of the following:

{1} professionally prescribed health aids for the
judgment debtor or a dependent of the judgment debtor;

(2) benefits the judgment debtor has received or is
entitled to receive under federal social security or local
public assistance legislation;

(3) veterans' benefits;

(4) disability or illness benefits;

(5) benefits paid or payable fer medical, surgical, or
hospital care to the extent they are used or will be used to
pay for the care;

(6) maintenance and child support; and

(7) a burial ploet for the judgment debtor and his
family.

NEW SECTION. Section 4. Personal property exempt
subject to value limitations. A judgment debtor is entitled
to exemption from execution of the following:

{1) the judgment debtor's interest, not to exceed
86,000 in aggregate value, to the extent of a value not
exceeding $600 in any item of property, household
furnishings and geoods, appliances, jewelry, wearing apparei,
books, animals, crops, and musical instruments;

{2) the judgment debtor's interest, not to exceed

$3,500 in value, in one motor vehicle;

"2~ INTRODUCED BILL
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(3) the judgment debtor's interest, not to exceed
$3,000 in wvalue, in any implements, professional books, or
tools, of the trade of the judgment debtor or a dependent of
the judgment debtor; and

{4) the judgment debtor's interest, not to exceed
$4,000 in wvalue, in any unmatured life insutance contracts
owned by him.

NEW SECTION. Section 5. Tracing exempt personal
property. (1) If money or other property exempt under
[sections 3 and 4] has been scld or has been lost, damaged,
or destroyed and the judgment debtor has been indemnified
for it, he is entitled for 6 months to an exemption of
proceeds that are traceable ({for example, in a bank or
savings account).

{2) Earnings exempt under 25-13-614 remain exempt for
45 days after receipt by and while in the possession of the
judgment debtor in a form into which the exempt earnings are
traceable {for example, in a bank or savings account).

(3) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reasonable basis for tracing
selected by the judgment debtor.

NEW SECTION. Section 6. Tracing homestead proceeds.
(l) If property or a part thereof that couid have been

claimed as an exempt homestead has been sold or taken by
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condemnation or has been lost, damaged, or destroyed and the
owner has been indemnified for it, he is entitled for 18
months to exemption of the proceeds that are traceable.

(2) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reasonable basis for tracing
selected by the judgment debtor.

Section 7. Section 25-13-614, MCA, is amended to read:

"25-13-614. Earnings of judgment debtor. (1) Except-as
provided-in-subsection-¢2y7-the-~earnings--of--the--judgment
debtor—-for-hia-personai-ssrvicean-rendered-during-the-45-day
period-prier-to—the-tevy--of--axecution--or--attachment--are
exempk--to-~-the-—extent——-such-earntngs-are-necessary-£for-the
support-of-his-famityr

+24-—¢ta% No earnings are exempt unless the judgment
debtor complies with 25-13-411.

tby-——-Barninga-—-are--—exempt--under--this--sectton—-£rom
judgments-or-orders—for-maintenance—or—chitd-supparc-eniy-+o
the-extent-atiowed-by-15-8:5+€--1673+

tey——-one-hatf-of-earnings-—are—-not-—exempt--for-—debts
incurred--by--the-judgment-debteor-or—his-famity-for-gasotine
and-the-common-necassaries-cf-1ifes

+3y--Fhe-words-thia-famiiyty-as-used-in-~-this--section;
axeept-—-to—-the--extent——that--these——words—inciunde-a-person

covered-by-a-judgment-or-order-under-subpsection-{2yr-are--to

4=
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be—construed-to-inciudes
tay--che-judgment-debtoris-apouses
thby--every-—person-wvho-residas-with-the-judgment-debtor
under-his-care-or-meintenance-and-who—iws
tiy--a-minor-chiitd-ef-che-ndgment——-debtopr--or-—-of--his
spouse-or-former-apouses
tity-a-—-minor——grandchitd;—-brothery-or-sister-sr-minor
child-ef-a-brother-or-sister-of-the-tudgment--debtor--or-—-of
his-speuses
titi}-a—-—facher;—mothery—grandfathery;-or-grandmeother-cf
the-judgment-debtor-or-of-his-speuse-cr-former-spouser
titvy—an-—unmarried--sister;—-brethery--or-—-any-——other
telative-—of-—the--Sudgment-debror-mentioned-in-thia-section
who-has-attained-the-age-of-majority-and-is-unablte--to--care
for—-or-support-himsetf<

{2) Except as provided in subsections (3) and (4), the

maximum part of the agqgregate disposable earnings of a

judgment debtor for any workweek that is subjected to

garnishment may not exceed the lesser of:

{a) the amount by which his disposable earnings for

the week exceed 30 times the federal minimum hourly wage in

effect at the time the earnings are payable; or

{b) 25% of his disposable earnings for that week.

(3) The restrictions of subsection (2) do not apply in

the case of an order or judgment for the maintenance or
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support of any person, issued by a court of competent

jurisdiction, or pursuant to an administrative procedure

that is established by state law, affords substantial due

process, and is subject to judicial review.

(4) (a) The maximum part of the aggregate disposable

earnings of a judgment debtor for any workweek that is

subject to garnishment to enforce an order described in

subgection {3) may not exceed:

{i) 50% of the judgment debtor's disposable earnings

for that week if he is supporting his spouse or dependent

child [other than a spouse or child for whom the order is

issued): or

(ii) 60% of the judgment debtor's disposable earnings

for that week if he is not gupporting a spouse or dependent

child described in subsection (4)(a)({i).

(b} However, the amount stated in {(4){a)(i} may be 55%

and the amount stated in _ (4)(a){ii) may be 65% if such

earnings are being garnished to enforce an order for

maintenance or support for a period prior to the 12-week

period that ends with the beginning of such workweek.

{5) PFor the purpoges of this section, the definitions

of earnings, disposable earnings, and garnishment are as set

forth in 15 U.S5.C. 1672."

Section 8., Section 70-32-104, MCA, is amended to read:

*"70-32-104. bimitatieons Limitation on guantity--and

_6_
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value which-may-be-seiested. (1) Homesteads-may-be--seiected
and-ciaimed-conststing-ofs
far--a—-quantity—-of--iand-not-exceeding-326-acres-used
for-agriculturat-purposes-and-the-dweiling—house—-or--mabiie
home--thereon--and-ttas-appuartenances-and-not-ineiuded-in-any
municipatitys
thi--a-quantity—of-tand--not--in-—a--Mmunicipatity;-——not
exceeding-1i-acre-and-not-nsed-for-ngrientturai-or-commerciat
purposesy--and-the-dwetting-house-or-mobite-home-thereon-and
tes-appureenances;-or
tet-—a-quantity-of--tand--within--a--municipatityr—-not
exceeding--one-fourth--of-an-acrey-and-the-dweliing-house-or
mobite-home-thereon-and-its-appurtenancess
t24~-Suekh A homesteady-in-either-case;--shai:* may not
exceed in value the--sam--of $40,000. Howevery—im In any
proceedings instituted to determine the wvalue of such
homestead, the assessed value of the land with included
appurtenances, if any, and of the dwelling house as appears
on the last completed assessment roll preceding the
institution of such proceedings shall be prima facie
evidence of the wvalue of the property claimed as a
homestead.

{2) If a claimant who is an_ owner of an_undivided

interest in real property claims a homestead exemption, he

is limited to an exemption amocunt proporticnal to his
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undivided interest.”

gection 9. Section 70-32-213, MCA, is amended to read:

"7D0-32-213. Sale equal to exemption

proceeds
protected. The money paid to the claimant is entitled, for
the period of § 18 months thereafter, to the same protection
against legal process and the voluntary disposition of
either spouse which the law gives to the homestead."

Section 10. Section 70-32-214, MCA, is amended to
read:

»70-32-214. Compensation of appraisers. The court must

fix tha a reasonable amount as compensation ef for the

appraisers7—net—to—exceed—53-—per-—day—-each—-for——the—-time
Actuatiy-engaged.”

Section 11. Section 72-2-102, MCA, is amended to read:

n72-2-102. Waiver of rights by spouse. The right of
election of a surviving spouse and the rights of the
surviving spouse to the homestead aiiewance, exempt
property, and family allowance or any of them may be waived,
wholly or partially, before or after marriage, by a written
contract, agreement, or waiver signed by the party waiving
after fair diaclogure, Unless it provides to the contrary,
a waiver of "all rights" (or equivalent language) in the
property or estate of a present or prospective spouse or a
complete property settlement entered into after or in

anticipation of separation or divorce is a waiver of all
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rights to elective share, homestead ailowance, exempt
property, and family allowance by each spouse in the
property of the other and a renunciation by each of all
benefits which would otherwise pass to him from the other by
intestate succession or by virtue of the provisions of any
will executed before the waiver or property settlement."”
Section 12. Section 72-2-20%, MCA, is amended to read:
"72-2-205, Requirement that heir survive decedent by
one hundred twenty hours. Any person who falls to survive
the decedent by 120 hours 1s deemed to have predeceased the
decedent for purposes of homestead aliowance, exempt
property, and intestate succession, and the decedent's heirs
are determined acccrdingly. If the time of death of the
decedent or of the person who would otherwise be an heir or
the times of death of both cannot be determined and it
cannot be established that the person who would otherwise be
an heir has survived the decedent by 120 hours, 1t is deemed
that the person failed to survive fer the required period.
This section is not to be applied where its application
would result in a taking of intestate estate by the state
under 72-2-207."
Section 13. Section 72-2-704, MCA, is amended to read:
"72-2-704. Effect of election on benefits by will or
statute. (1) The surviving spouse's election of his elective

share deoes not affect the share of the surviving spouse
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under the provisions of the decedent's will or intestate
succession unless the surviving spouse also expressly
renounces 1in the petition for an elective share the benefit
of all or any of the provisions. If any provisien 1is so
renounced, the property or other benefit which would
otherwise have passed to the surviving spouse thereunder is
treated, subject to contribution under 72-2-706(2), as if
the surviving spouse had predeceased the testator.

(2) A surviving spouse is entitled to homestead
atlewanece, exempt property, and family allowance whether or
not he elects to take an elective share.*

Section 14. Section 72-2-705, MCA, is amended to read:

“72-2-705. Augmented estate. The augmented estate
means the estate, reduced by funeral and administration
expenses, homestead aiiewance, family allowances and
exemptions, and enforceable claims, to which is added the
sum of the following amounts:

(1) the value of property transferred to anyone other
than a bona fide purchaser by the decedent at any time
during marriage, to or for the benefit of any person other
than the surviving spouse, to the extent that the decedent
did not receive adequate and full consideration in money or
money's worth for the transfer, if the transfer is of any of
the following types:

fa) any transfer under which the decedent retained at

_10_
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the time of his death the possession or enjoyment of or
right to income from the property;

(b} any transfer to the extent that the decedent
retained at the time of his death a power, either alone or
in conjunction with any other person, te revoke or to
consume, invade, or dispose of the principal for his own
benefit;

{c) any transfer whereby property is held at the time
of decedent's death by decedent and another with right of
survivorship;

(d) any transfer made to a donee within 2 years of
death of the decedent to the extent that the aggregate
transfers to any one donee in any of the years exceed
$3,000;

{2) any transfer is excluded if made with the written
consent or joinder of the surviving spouse., Property is
valued as of the decedent's death except that property given
irrevocably to a donee during lifetime of the decedent |is
valued as of the date the donee came into possession or
enjoyment if that occurs first. Nothing herein shall cause
to be included in the augmented estate any life insurance,
accident insurance, joint annuity, or pension payable to a
person other than the surviving spouse.

(3) the wvalue of property owned by the surviving

spouse at the decedent's death, plus the value of property
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transferred by the spouse at any time during marriage to any
person other than the decedent which would have been
includable in the spouse's augmented estate if the surviving
spouse had predeceased the decedent, to the extent the owned
or transferred property is derived from the decedent by any
means other than testate or intestate succession without a
full consideration in money or money's worth. For purposes
of this subsection:

ta) property derived from the decedent includes but is
nat 1limited to any beneficial interest of the surviving
spouse in a trust created by the decedent during his
lifetime, any property appointed to the spouse by the
decedent's exercise of a general or special power of
appeintment also exercisable in favor of others than =he
spouse, any proceeds of l1nsurance {including accidentsa
death benefits) on the life of the decedent attributable to
premiums paid by him, any lump sum immediately payable and
the commuted value of the proceeds of annuity contracts
under which the decedent was the primary annuitant
attributable to premiums paid by him, the commuted value of
amounts payable after the decedent's death under any public
or private pension, disability compensation, death benefit,
or retirement plan, exclusive of the federal social security
system, by reason of service perfarmed or disabilities

incurred by the decedent, any property held at the time of

~}2-
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decedent‘s death by decedent and the surviving spouse with
right of survivorship, any property held by decedent and
transferred by contract to the surviving spouse by reason of
the decedent's death, and the value of the share of the
surviving spouse resulting from rights in community property
in this or any other state formerly owned with the decedent .
Premiums paid by the decedent's employer, his partaer, a
partnership of which he was a member, or his creditora are
deemed tc have been paid by the decedent.

(b) property owned by the spouse at the decedent's
death is valued as of the date of death. Property
transferred by the spouse is valued at the time the transfer
became irrevocaﬁle or at the decedent's death, whichever
occurred first. Income earned by included property prior to
the decedent's death is not treated as property derived from
the decedent.

{c) property owned by the surviving spouse as o©of the
decedent's death or previously tranaferred by the surviving
spouse is presumed Lo have been derived from the decedent,
except to the extent that the surviving spouse establishes
that it was derived from another source.

(4) For the purposes of this section, a bona fide
purchaser is a purchaser for value in good faith and without
notice of any adverse claim. Any recorded instrument is

prima facie evidence that the transfer described therein was
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made to a bona fide purchaser."

Section 15. Section 72-2-801, MCA, is amended to read:

"72-2-801. Homestead atiewanee. ti}-R-surviving-spouse
ef-a—-decedentc-who-vas—domiciled-in-this-state-is-enktitted-to
a-homestead-atiowance-of-5207600--If-there-is——no--surviving
spouser——each--minor--chitd-—and-each-dependent-chitd-of-the
decedent-is-entitied-to-a-homestead-atrtowance--amounting--te
52870807--divided——by--the——number-—-of--minor--and-dependent
ehildren-of-the-decedent~r

{1) (a) The personal representative may exercise the

right to claim a hcmestead on behalf of a surviving spouse.

1f there is no surviving spouse, the personal representative

may exercise the right on behalf of any minor child and any

dependent child of the decedent, divided by the number of

minor and dependent children of the decedent.

{(b) (i) The homestead consists of the dwelling house

or mobile home, and all appurtenances, in which the decedent

resided and the land, if any, on which the residence is

located.

(ii} The homestead may not exceed in value $40,000. Inp

any proceedings instituted to determine the value of such

homestead, the assessed value of the land with included

appurtenances, if any, and of the dwelling house as appears

on the last completed assessment roll preceding the

institution of such proceedings is be prima facie evidence

-14-
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of the value of the property claimed as a homestead.

(2) The homestead atlowance-is--exempt--from--and has
priority over all claims against the estate and is exempt

from execution as provided in Title 70, chapter 32, part 2,

(3) Homestead--atiewanes The homestead is in addition
to any share passing to the surviving spouse or minor or
dependent child by the will of the decedent unless otherwise
provided, by intestate succession, or by way of elective
share."

Section 16. Section 72-2-802, MCA, is amended to read:

"72-2-802. Exempt property. (1) In addition to the
homestead atiewanece, the surviving spouse of a decedent who
was domiciled in this state is entitled from the estate to
value not exceeding $3,500 in excess of any security
interests therein in household furniture, automobiles,
furnishings, appliances, and personal effects. If there is
no surviving spouse, children of the decedent are entitled
jointly to the same value. If encumbered chattels are
selected and if the value in excess of security interests,
plus that of other exempt property, is less than $3,500 or
if there is not §3,500 worth of exempt property in the
estate, the spouse or children are entitled to other assets
of the estate, if any, to the extent necessary to mwake up
the $3,500 value.

{2) Rights to exempt property and assets needed to
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make up a deficiency of exempt property have priority over
all claims against the estate, except that the right to any
assets to make up a deficiency of exempt property shall
abate as necessary to permit prior payment of the homestead
atiowanee and family allowance.

(3) These rights are in addition to any benefit or
share passing to the surviving spouse or children by the
will cf the decedent unless otherwise provided, by lntestate
succession, or by way of elective share.”

Section 17. Section 72-2-803, MCA, is amended to read:

*72-2-803. Family allowance. (1) In addition to the
right to a homestead atiowance and exempt property, if the
decedent was domiciled in this state, the surviving spoure
and minor children whom the decedent was obligated to
support and children who were in fact being supported by him
are entitled to a reasonable allowance in money out of the
egtate for their maintenance during the period of
administration, which allowance may not continue for longer
than 1 year if the estate is inadequate to discharge allowed
claims. The allowance may be paid as a lump sum or in
periodic installiments.

{2) It is payable to the surviving spouse, if living,
for the use of the surviving spouse and minor and dependent
children, otherwise to the children or persons having their

care and custody; but in case any minor child or dependent

-16-
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child is not living with the surviving spouse, the allowance
may be made partially to the child or his guardian or other
person having his care and custody and partially to the
spouse, as their needs may appear.

{(3) The family allowance is exempt from and has
priority over all claims but not over the homestead
atiowance.

(4) The family allowance is not chargeable against any
benefit or share passing to the surviving spouse or children
by the will of the decedent unless otherwise provided, by
intestate succession, or by way of elective share.

(5) The death of any person entitled to family
allowance terminates his right to allowances not yet paid.”

Section 18. Section 72-2-804, MCA, is amended to read:

"72-2-804. Source, determination, and documentation.
(1) If the estate is otherwise sufficient, property
specifically devised is not used to satisfy rights to
homestead and exempt property. Subject to this restriction,
the surviving spouse, the guardiana of the minor children,
or children who are adults may select property of the estate
as the homestead atiewance and exempt property. The personal
representative may make these selections if the surviving
spouse, the children, or the guardians of the minor children
are unable or fail to do so within a reasonable time or if

there are no guardians of the minor children, The personal
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representative may execute an instrument or deed of
distribution to establish the cwnership of property taken as
the homestead attowance or exempt property. He may determine
the family allowance in a lump sum not exceeding $6,000 or
periodic installments not exceeding $500 per month for 1
year and may &isburse funds of the estate in payment of the
family allowance and--any—-part-ef-the-homestead-aiiowanee
payabie-in-cash.

(2) The personal representative or any interested
person aggrieved by any selectiocn, determination, payment,
proposed payment, or failure to act under this section may
petition the court for appropriate relief, which relief may
provide a family allowance larger or smaller than that which
the personal representative determined or could have
determined.”

Section 19. Section 72-3~101, MCA, is amended to read:

n72~3-101., Devolution of estate at death -
restrictions. (1) The power of a person to leave property by
will and the rights of creditors, devisees, and heirs to his
property are subject ta the restrictions and limitations
contained in this code to facilitate the prompt settlement
of estates.

(2) Upon the death of a person, his real and personal
property devolves to the persons to whom it is devised by

his last will or to those indicated as substitutes for them

~-18-
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in cases involving lapse, renunciation, or other
circumstances affecting the devolution of testate estates
or, in the absence of testamentary dispesition, to his heirs
or to those indicated as substitutes £or them in cases
involving renunciation or other circumstances affecting
devoluticn of intestate estates, subject to the homestead
atiowanee, exempt property, and family allowance, to rights
of creditors, elective share of the surviving spouse, and to
administration."

Section 20. Section 72-3-911, MCA, is amended to read:

"72-3-911. Successors' rights if no administration.
(1) In the absence of administration, the heirs and devisees
are entitled to the estate in accordance with the terms of a
probated will or the laws of intestate succession,

(2} Devisees may establish title by the probated will
to devised property. Persons entitled to property by
homestead mitowance, exemption, or intestacy may establish
titie thereto by proof of the decedent's ownership, his
death, and their relationship to the decedent.

{3) Successors take subject to all charges incident to
administration. including the claims of credicors and
allowances o©f surviving spouse and dependent children and
subject to the rights of others resulting from abatement,
retainer, advancement, and ademption."

Section 21. Section 72-3-1103, MCA, is amended to
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read:

»72-3-1103. Summary procedure for disbursement and
distribution. If it appears from the inventory and appraisal
that the wvalue of the net distributable estate does not
exceed $7,500 or the value of the entire estate, less liens
and encumbrances, does not exceed the homestead attowance,
exempt property, family allowance, costs and expenses of
administration, reascnable funeral expenses, and reasonable
and necegsary medical and hospital expenses of the last
illness of the decedent, the personal representative,
without giving notice to creditors, may immediately disburse
and distribute the estate to the perscns entitled thereto
and file a closing statement as provided in 72-3-1104."

Section 22. Section 72-3-1104, MCA, is amended *=o
read:

"72-3-1104. Clecsing by sworn statement of personal
represeatative -- termination of appointment. (1) Unless
prohibited by order of the court and except for estates
being administered by supervised perscnal representatives, a
perscnal representative may close an estate administered
under the summary procedures of 72-3-1103 by filing with the
court, at any time after disbursement amd distribution of
the estate, a verified statement statimg that:

(a) to the best knowledge of the personal

representative, the value of the net distributable estate
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did not exceed $7,500 or the value of the entire estate,
less liens and encumbrances, did not exceed the homestead
atiowanee, exempt property, family allowance, costs and
expenses of administration, reasonable funeral expenses, and
reasonable, necessary medical and hospital expenses of  the
last illness of the decedent;

(b) the personal representative has fully administered
the estate by payment of inhkeritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

{c) the personal representative has sent a copy of the
closing statement to all distributees of the estate and to
all creditors or other claimants of whoem he is aware whose
claims are neither paid nor barred and has furnished a full
account in writing of his administration to the distributees
whose interests are affected.

(2) If no actions or proceedings involving the
personal representative are pending in the court 1 year
after the closing statement is filed, the appointment of the
personal representative terminates,

{3) A closing statement filed under this section has
the same effect as one filed under 72-3-1004."

NEW SECTION. Section 23, Repealer. Sections 25-13-611
through 25-13-613, 25-13-616, and 25-13-617, MCA, are
repealed.

NEW SECTION. Section 24. Codification instruction.

_21_
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(1) Sections 1 through 5 are intended to be codified as an
integral part of Title 25, chapter 13, part 6, and the
provisions of Title 25, chapter 13, part 6, apply to
sections 1 through 5.

{2) Section & is intended to be codified as an
integral part of Title 70, chapter 32, part 2, and the
provisions of Title 70, chapter 32, part 2, apply to section
6.

NEW SECTION. Section 25. 8Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act,

NEW SECTION. Section 26. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. 1If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 19
INTRODUCED BY MERCER

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE GENERAL
REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION;
AMENDING SECTIONS 25-13-614, 70-32-103, 70-32-104,
70-32-106, 70-32-2113, 70-32-214, 70-32-302, 72-2-102,
72-2-205, 72-2-704, 72-2-705, 72-2-801 ‘PHROUGH 72-2-804,
72-3-101, 72-3-911, 72-3-1103, AND 72-3-1104, MCA; AND
REPEALING SECTIONS 25-13-611 THROUGH 25-13-613, 25-13-616,

AND 25-13-617, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Protection of property of
residents. A resident of this state 1is entitled toc the
exemptions provided in this part.

NEW SECTION. Secfion 2. Claim enforceable against
exempt property. Notwithstanding any other provision of this
part, a creditor may levy against exempt property to enforce
a claim for:

{1) the purchase price of the property; or

(2) a 1can made for the express purpose of enabling
the judgment debtor to purchase the property and used for

that purpose.
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NEW SECTION. Section 3, Property exempt without
limitation. A judgment debtor is entitled to exemption from
execution of the following:

{1) professionally prescribed health aids for the
judgment debtor or a dependent of the judgment debtor;

{2} benefits the judgment debtor has received or is
entitled to receive under federal social security or local
public assistance legislation;

(3) veterans' benefits;

(4) disability or illness benefits;

{5) benefits paid or payable for médical, surgical, or
hospital care to the extent they are used or will be used to
pay for the care;

{6) maintenance and child support; and

{7) a burial plot for the judgment debtor and his
family.

NEW SECTION. Section 4. Personal property exempt
subject to value limitations. A judgment debtor is entitled
to exemption from execution of the following:

(1) the judgment debtor's interest, not to exceed
$6,000 in aggregate value, to the extent of a value not
exceeding $600 in any item of property, IN household
furnishings and goods, appliances, jewelry, wearing apparel,

books, FIREARMS AND OTHER SPORTING GOODS, animals, FEED,

crops, and musical instruments;

-2 HB 19
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{2) the judgment debtor's interest, not to exceed
$3,500 in value, in one motor vehicle;

{3) the judgment debtor's interest, not to exceed
$3,000 in Avalue, in any implements, professional books, or
tools, of the trade of the judgment debtor or a dependent of
the judgment debtor; and

{4) the judgment debtor's interest, not to exceed
$4,000 in wvalue, in any unmatured life insurance contracts
owned by him.

NEW SECTION. Section 5. Tracing exempt personal
property. (1) If money or other property exempt under
{sections 3 and 4] has been sold or has been lost, damaged,
or destroyed and the judgment debtor has been indemnified
for it, he is entitled for & months tc an exemption of
proceeds that are traceable (for example, 1in a bank or
savings account).

{2) Earnings exempt under 25-13-614 remain exempt for
45 days after receipt by and while in the possession of the
judgment debtor in a form into which the exempt earnings are
traceable (for example, in a bank or savings account).

(3) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reascnable basis for tracing
selected by the judgment debtor.

NEW SECTION. Section 6. Tracing homestead proceeds.
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(1) If property or a part thereof that could have been
claimed as an exempt homestead has been sold or ‘taken by
condemnation or has been lost, damaged, or destroyed and the
owner has been indemnified for it, he is entitled for 18
months to exemption of the proceeds that are traceable.

(2) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reascnable basis for tracing
selected by the judgment debtor.

Section 7. Section 25-13-614, MCA, is amended to read:

"25-13-614. Earnings of judgment debtor. (1) Except-as
previded-in-subsection-+2+7-the--earninga-—-of--the--judgment
debtor-—for-hia-perssnal-services-rendered-during-the-45-day
peried-prier-to-the-levy--of--executton--or--attachment--are
exempt--to--the--extent--such-earnings-are-necessary-for-the
suppert-of-his-Famriy~

t2+--ta¥ No earnings are exempt unless the judgment
debtor complies with 25-13-411.

fbf——Eernings———ure——exempt--nnder——this—-secticn-—Erom
judgments-er-orders-for-maintenance-or-chitd-support-onty-to
the-extent-attowed-by-15-675+€+-1673+

fc+——Bne—haiE—eE—earnéngs-—are-—nct——exempt-—for—~debts
ineurred--by--the-judgment—debtor-or-hia-famity-for-gasotine
and-the-common-necessaries-of-tifex

f3?--The—word:—"his—famiiy“;—aa~usud-in——this-—seetion;

—4- HB 19



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0018/02

exeept——to-—the--exeent-—that--these--words-inciude-a-person
covered-by-a-judgment-or-order-under-subsection—{2};-are-~-to
be-construed-to-inctudes
tay-~+the-sudgment-debroris-spouses
thy-—eavery--persen-who-resides-with-the-judgment-debtor
gnder-his~care-or-matneenance-and-wha-tas
ti4-—-ma-mimor-chitd-cf-the—judgment—-debtor--or—~of--his
spouse-or-former-sponses
tity-a--minor--grandehitid;--brother;-or-sister-sr-minor
ehtid-of-a-brother-er-sister-of -rhe-judgment--debtor——or--of
his-spouse;
titiy-a-~fathery-mother;-grandfathery-or—-grandmother-of
the-qjudgment-debter-er-of-his-spouse-or-former-spovas;
tivy-an-—-nnmarried--sister;-—brothar;--or---any--—-other
retarive-—of--ehe-—-judgmene-debtor-mentioned-tn-this-sececton
who-has-attained-the-age-of-majortty-and-ts-unabite--to--care
for-or-support-himsetfs

{2} Except as provided in subsections (3} and (4), the

paximum part of the aggregate disposable earnings of a

judgment debtor for any workweek that is subjected to

garnishment may not exceed the lesser of:

{a the amount by which his disposable earnings for

the week exceed 30 times the federal minimum hourly wage in

effect at the time the earnings are payable; or

(b) 25% of his disposable earnings for that week.
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(3) The restrictions of subsection (2) do not apply in

the case of an order or judgment for the maintenance or

support of any person, issued by a court of competent

Jurisdiction, or pursuant to an administrative procedure

that is established by state law, affords substantial due

process, and is subject to judicial review.

{4) (a) The maximum part of the aggregate disposable

earnings of a judgment debtor for any workweek that is

subject to garnishment to enforce an order described in

subsection {3) may not exceed:

(i} 50% of the judgment debtor's disposable earnings

for that week if he is supporting his spouse or dependent

child (other than _a spouse or child for whom tne order is

issued):; or
(ii) 60% of the judgment debtor's disposable earnings

for that week if he is not supporting a spouse or dependent

child described in subsection (4){a})(i}.

(b} However, the amount stated in (4)(a)(i) may be 55%

and the amount stated in (4){a)(ii) may be 65% if such

earnings Aare being garnished to enforce an order for

maintenance or support for a periocd prior to the 12-week

period that ends with the beginning of such workweek.

(5) For the purposes of this section, the definitions

of earnings, disposable earnings, and garnishment are as set

forth in 15 U.S5.C. 1672."
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Section 8. Section 70-32-104, MCA, is amended to read:

"70-32-104. bimitations Limitation on quantity--—and
value whieh-may-be-seteasted. (1) Homesteads-may-be--seiecked
and-ctatmed-consisting-of+

tay-—a—-quantity—-of--tand-not-exceeding-328-acres-used
for-agricuiturat-purposes-and-the-dwetting-house--or--mobite
heme--thereen-—and-its-appurtenances-and-no¢-incinded-in-any
munteipatieys

tby-——a-quantity-of-tand--not--in-—-a--munieipatityr-—-nate
exceeding-i-acre-and-net-used-for-agricuituratl-or-commercial
purposes;——and-the-dwelling-house-or-mobitea-home-ehereon-and
tts—appurtenancess—-or

tef--a~quantity-of-—tand--within-—a--munzcipatitys--not
exceeding—-one—Ffonreh--af-an-acra;-and-the-dwetlting-honse-or
mobiie-home-thereon-and-its-appurtenances-

t2¥--Seeh A homesteady-in-either-case;--shait may not
exceed in value ehe--aam--of $40,000. Howewery—tn In any
proceedings instituted to determine the value of such
homestead, the assessed value of the land with included
appurtenances, if any, and of the dwelling house as appears
on the last completed assessment roll preceding the
institution of such proceedings shall be prima facie
evidence of the wvalue of the property claimed as a
homestead.

(2) If a claimant who is an owner of an undivided
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interest in real property claims a homestead exemption, he

is limited to an exemption amount proportional to his

undivided interest."

Section 9. Section 70-32-213, MCA, is amended to read:
"J0-32-213. Sale proceeds eqgual to exemption
protected. The money paid to the claimant is entitled, E£or
the period of 6 18 months thereafter, to the same protection
against legal process and the voluntary disposition of
either spouse which the law gives to the homestead."”

Section 10. Section 70-32-214, MCA, is amended to
read:

“70-32-214, Compensation of appraisers. The court must

fix the a reasonable amount as compensation of for the

appraisersy-—not-to-exceed-33--per—-day--cach--far-—the--time
actuatiy-engaged. ™

Section 11. Section 72-2-102, MCA, is amended to read:

"72-2-102. Waiver of rights by spouse. The right of
election of a surviving spouse and the rights of the
surviving spouse to the komesecead allowance; exempt
property; and family allowance or any of them may be waived,
wholly or partially, before or after marriage, by a written
contract, agreement, or waiver signed by the party waiving
after fair disclosure. Unless it provides to the contrary,
a waiver of "all rights" (or equivalent language) in the

property or estate of a present or prospective spouse or a
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complete 'property settlement entered into after or in
anticipation of separation or divorce is a waiver of all
rights to elective share, homestead aitoewancer exempt
ptoperty, and family allowance by each spouse in the
property o©f the other and a renunciation by each of all
benefits which would otherwise pass to him from the other by
intestate succession or by virtue of the provisions of any
will executed before the waiver or property settlement.”

Section l2. Section 72-2-205, MCA, is amended to read:

"72-2-205. Requirement that heir survive decedent by
one hundred twenty hours. Any person who fails to survive
the decedent by 120 hours is deemed to have predeceased the
decedent for purposes of hemescead atiowancer exempt
propertyys and intestate succession, and the decedent’'s heirs
are determined accordingly. If£ the time of death of the
decedent or of the person who would otherwise be an heir or
the times of death o©of both cannot be determined and it
cannot be established that the person who would otherwise be
an heir has survived the decedent by 120 hours, it is deemed
that the person failed to survive for the required period.
This section is not to be applied where its applicatiocn
would result in a taking of intestake estate by the state
under 72-2-207."

Section l13. Section 72-2-704, MCA, is amended to read:

“j72-2-704. Effect of election on benefits by will or
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statute. {1) The surviving spouse'’s election of his elective
share does not affect the share of the surviving spouse
under the provisions of the decedent's will or intestate
succession unless the surviving spouse also expressly
renounces in the petition for an elective share the benefit
of all or any of the provisions. If any provision is so
renounced, the property or other benefit which would
otherwise have passed to the surviving spouse thereunder is
treated, subject to contribution under 72-2-706(2), as ifE
the surviving spouse had predeceased the testator.

(2} A surviving spouse 1is entitled to hemeatead
atiowance; exempt propertyy and family allowance whether or
not he elects to take an elective share."

Section 14. Section 72-2-705, MCA, is amended to read:

"72-2-705. Augmented estate. The augmented estate
means the estate, reduced by funeral and administration
expenses, hemestead altowance; family allowances and
exemptions, and enforceable claims, to which is added the
sum of the following amounts:

(1) the value of property transferred to anyone other
than a bona fide purchaser by the decedent at any time
during marriage, to or for the benefit of any person other
than the surviving spouse, to the extent that the decedent
did not receive adeguate and full consideration in money or

money's worth for the transfer, 1f the transfer is of any of
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the following types:

{a) any transfer under which the decedent retained at
the time of his death the possession or enjoyment of or
right to income from the property;

{(b) any transfer to the extent that the decedent
retained at the time of his death a power, either alone or
in conjunction with any other person, to revoke or to
consume, invade, or dispose of the principal for his own
benefit;

(c} any transfer whereby property is held at the time
of decedent's death by decedent and another with right of
survivorship;

(d) any transfer made to a donee within 2 years of
death of the decedent to the extent that the aggregate
transfers to any one donee in any of the years exceed
$3,000;

(2) any transfer is excluded if made with the written
consent or Jjoinder of the surviving spouse. Property is
valued as of the decedent's deat: except that property given
irrevocably éo a donee during lifetime of the decedent is
valued as of the date the donee came into possession or
enjoyment if that occurs first. Nothing herein shall cause
to be included in the augmented estate any life insurance,
accident insurance, joint annuity, or pensicn payable to a

person other than the surviving spouse.
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(3) the value of property owned by the surviving
spouse at the decedent's death, plus the value of property
transferred by the spouse at any time during marriage to any
person other than the decedent which would have been
includable in the spouse's augmented estate if the surviving
spouse had predeceased the decedent, to the extent the owned
or transferred property is derived from the decedent by any
means other than testate or intestate succession without a
full consideration in mecney or money's worth. For purposes
¢f this subsection:

{(a) property derived from the decedent includes but is
not limited to any beneficial interest of the surviving
spouse in a trust created by the decedent during his
lifetime, any property appointed to the spouse by the
decedent's exercise of a general or special power of
appointment also exercisable in favor of others than the
spouse, any proceeds of insurance (including accidental
death benefits) on the life of the decedent attributable to
premiums paid by him, any lump sum immediately payable and
the commuted wvalue of the proceeds of annuity contracts
under which the decedent was the primary annuitant
attributable to premiums paid by him, the commuted value of
amounts payable after the decedent's death under any public
or private pensicn, disability compensation, death benefit,

or retirement plan, exclusive of the federal social security
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system, by reason of service performed or disabilities
incurred by the decedent, any property held at the time of
decedent’'s death by decedent and the surviving spouse with
right of survivorship, any property held by decedent and
transferred by contract to the surviving spouse by reason of
the decedent's death, and the value of the share of the
surviving spouse resulting from rights in community property
in this or any other state formerly owned with the decedent.
Premiums paid by the decedent's employer, his partner, a
partnership of which he was a member, or his creditors are
deemed to have been paid by the decedent.

(b) property owned by the spouse at the decedent's
death is wvalued as of the date of death, Property
transferred by the spouse is valued at the time the transfer
became irrevocable or at the decedent's death, whichever
occurred first. Income earned by included property prior to
the decedent's death is not treated as property derived Erom
the decedent.

(c) property owned by the surviving spouse as of the
decedent's death or previcusly transferred by the surviving
spcuse ls presumed to have been derived from the decedent,
except to the extent that the surviving spouse establishes
that it was derived from another source.

(4) Tor the purpases of this section, a bona fide

purchaser is a purchaser for value in good faith and wichout
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notice of any adverse claim. Any recorded instrument is
prima facie evidence that the transfer described therein was
made to a bona fide purchaser."

Section 19. Section 72-2-B01, MCA, is amended to read:

"72-2-801. Homestead atiowance ELECTION. t2y-~--A
snrviving--spouse--of--a--decedent-who-was-domierted-in-this
state-ts-entitled-to-a-homeatead-attowance--of--5287080-——-If
thersa——jis——no--surviving--apsuse;—-each-miner-chitd-and-eaeh
dependent-chiitd-nf-rhe-decedent-ta-entitied-to--a~-hemesread
aliowanee-—amounting—-to--52079087-divided-by-the-number-of
minor-and-dependent-children-of-the-decedentr

t13--ta}-FThe-personal-representattve-may--exercise-—the

right-—te-etaim—-a—homestead-en-bhehalf-of-a-surviving-spouse~

if-there-is-no-surviving—spouses-the-personat-representative

may-exereise-the-right-on-behatf-of-any-minor-chiid-and--any
dependent—-chiid-~of-—the-decedentr-divided-by-the-—number-of

minar-and-dependent-chtidren—of-the-decedents

fb}-——ti}-Fme-momestead-consists-eof-the--dweltiing-—house

er-mobiie-hemer-and-ati-appurtenancesr-in—which-the-decedent

reaided—-and--the--rand;-—tf--anyy-on-which-the-residence-1s

tocateds

{ii}-Fhe-homestead-may-not-execesd-in-vatue-540878608:——In

any—-proceedings—-instituted—-to-determine-the-vatue-of-anch

homesteads-rhe-assegsed-vatue--of--the--itand--with--inciuded

appurtenancesy;-—if-anyy-and-cf-the-dwettring-house-as-appears
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on——the--iast--compieted--assessment—-roti---preceding-—-the

tusettnrion-—-af--sdeh-proceedings-t9-be-prima-facie-evidence

of-the-vaitue-cf-the-property-ciaimed-as-a-hcmesteads (1) IF

THE GSPOUSE OR A MINOR OR DEPENDENT CHILD SURVIVES THE

DECEDENT BY 124 HOURS, THE PERSONAL REPRESENTATIVE MAY

DECLARE A HOMESTEAD ON BEHALF OF THE DECEDENT'S ESTATE

PURSUANT TO TITLE 70, CHAPTER 32.

(2) The homestead attowance-is~--exempt--£frem--and has

priority——over--att IS5 EXEMPT FROM ALL UNSECURED claims

against the estate and ts-exempt from execution as provided

in Title 70, chapter 32, part 2.

t3y--Homestead--attowance Fhe-homestead is-in-additien
re-any-share-passing-te-the-aurviving--aponse——sr--minsr-—-or
dependent-chitd-by-the-witl-of-the-decedent-uniess-otherwise
provided;--by--tntestate-—succession;--eor—by-way-of-eitective
ahares"”

Secticn 16. Section 72-2-802, MCA, is amended tc read:

"72-2-802. Exempt property. (1) In--addttion—--to--the
homeatead altowancerz-the THE surviving spouse of a decedent
who was domiciled in this state is entitled from the estate
to value not exceeding $3,%00 in excess of any security
interests therein in household furniture, automobiles,
furnishings, appliances, and perscnal effects. If there is
no surviving spouse, children of the Zecedent are entitled

jointly to the same value. If encumbered chattels are

-15- HER 19

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0019/02

selected and if the value in excess of security interests,
plus that of other exempt property, is less than $3,500 or
if there is not $3,500 worth of exempt property in the
estate, the spouse or children are entitled to other assets
of the estate, if any, to the extent necessary toc make up
the $3,500 value.

{2) Rights to exempt property and assets needed to
make up a deficiency of exempt property have priority over
all claims against the estate, except that the right to any
assets to make up a deficiency of exempt property shall
abate as necessary to permit prior payment of the hemestead
attowance and family allcwance.

{3) These rights are in addition to any benefit or
share passing to the surviving spouse or children by the
will of the decedent unless otherwise provided, by intestate
succession, or by way of elective share."

Section 17. Section 72-2-803, MCA, is amended to read:

"72-2-803. Family allowance. (1) In addition to the
right to a hemeatead sziiewance and exempt property, if the
decedent was domiciled in this state, the surviving spouse
and minor children whom the dJdecedent was obligated to
support and children who were in fact being supported by him
are entitled to a reasonable allowance in money out of the
estate for their maintenance during the period of

administration, which allowance may not continue for longer
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than 1 year if the estate is inadequate to discharge allowed
claims. The allowance may be paid as a lump sum or in
periodic installments.

(2} It is payable to the surviving spouse, if 1living,
for the use of the surviving spouse and minor and dependent
children, otherwise to the children ¢r persons having their
care and custody; but in case any minor child or dependent
child is not living with the surviving spouse, the allowance
may be made partially to the child ar his guardian or other
person having his care and custody and partialiy to the
spouse, as their needs may appear.

(3) The family allowance is exempt from and has
priority over all c¢laims bue-—not--sver--the-—hemestead
atiowance.

{4} The family allowance is not chargeable against any
benefit or share passing tc the surviving spouse or children
by the will of the decedent unless otherwise provided, by
intestate succession, or by way of elective share.

(5) The death of any person entitled to family
allowance terminates his right to allowances not yet paid.”

Section 1B. Section 72-2-804, MCA, is amended to read:

"72-2-804. Source, determination, and documentation.
(L) If the estate 1is octherwise sufficient, propecty
specifically devised is not used to satisfy rights to

memestesd-and exempt property. Subject to this restriction,
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the surviving spouse, the guardians of the minor children,
or children who are adults may select property of the estate
as the homestead aliowance and exempt property. The perscnal
representative may make these selections if the surviving
spouse, the children, or the guardians of the minor children
are unable or fail to do so within a reascnable time or it
there are no guardians of the minor children. The personal
representative may execute an instrument or deed of
distribution to establish the cwnership of property taken as
the heomeatead aliiowance or exempt property. He may determine
the Eamily allowance in a lump sum not exceeding $6,000 or
pericdic installments not exceeding $500 per month for 1
year and may disburse funds of the estate in payment of the
family allowance and--eany--part-of-the-homestead-atrawanes
payabte-in-casih,

(2) The personal representative or any interested
person aggrieved by any selection, determination, payment,
proposed payment, or failure to act under this section may
petiticon the court for appropriate relief, which relief may
provide a family allowance larger or smaller than that which
the personal representative determined or could have
determined."”

Section 19. Section 72-3-101, MCA, is amended to read:

"72-3~101. Devolution of estate at death -

restrictions. (l) The power of a person to leave property by
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will and the rights of creditors, devisees, and heirs to his
property are subject to the restrictions and limitations
contained in this code to facilitate the prompt settlement
of estates.

{2) Upon the death of a person, his real and personal
property devolves to the persons tc whom it is devised by
his last will or to those indicated as substitutes for them
in cases involving lapse, renunciaticn, or other
circumstances affecting the devolution of testate estates
or, in the absence of testamentary disposition, to his heirs
or to those indicated as substitutes for them in cases
invelving renunciation 0or other circumstances affecting
devolution of intestate estates, subject to the homeatead
attewaneer exempt propertysy and family allowance, to rights
of creditors, elective share of the surviving spouse, and to
administraticn.”

Section 20. Section 72-3-911, MCA, is amended to read:

"72-31-911. Successors' rights if no administration.
(1} In the absence of administration, the heirs and devisees
are entitled to the estate in accordance with the terms of a
probated will or the laws of intestate succession.

(2) Devisees may establish title by the probated will
to devised property. Persons entitled to property by
homeseead atlewance; exempriony or int=stacy may establish

title thereto by proocf of the decedent's ownership, his
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death, and their relationship to the decedent.

(3) Successors take subject te all charges incident to
administration, including the claims of creditors and
allowances of surviving spouse and dependent children and
subject to the rights of others resulting from abatement,
retainer, advancement, and ademption.™

Section 21. Section 72-3-1103, MCA, 1is amended to
read:

"72-3-11063. Summary procedure for disbursement and
distribution. If it appears from the inventory and appraisal
that the walue of the net distributable estaté does not
exceed $7,500 or the value of the entire estate, less liens
and encumbrances, does not exceed the homestead atiewance
ELECTION, exempt property, Eamily allowance, costs and
expenses of administration, reasonable funeral expenses, and
reasonable and necessary medical and hospital expenses of
the last illness of the decedent, the personal
representative, without giving notice to creditors, may
immediately disburse and distribute the estate to the
persons entitled theretg and file a closing statement as
provided in 72-3-1104."

Secticn 22, Section 72-3-110G4, MCA, is amended to
read:

"72-3-1104. Closing by sworn statement of personal

representative ~- termination of appointment. {l1) Unless
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prohibited by order of the court and except for estates
being administered by supervised personal representatives, a
personal representative may close an estate administered
under the summafy procedures of 72-3-1103 by filing with the
court, at any time after disbursement and distributicn of
the estate, a verified statement stating that:

(a) to the best knowledge of the personal
representative, the waltue of the net distributable estate
did not exceed $7,500 or the value of the entire estate,
less liens and encumbrances, did not exceed the homestead
attewanee ELECTION, exempt property, family allowance, costs
and expenses of administration, reasonable funeral expenses,
and reascnable, necessary medical and hospital expenses of
the last illness of the decedent;:

{b} the personal representative has fully administered
the estate by payment of inheritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

(c). the perscnal representative has sent a copy of the
closing statement to all distributees of the estate and to
all creditors or other claimants of whom he is aware whose
claims are neither paid nor barred and has furnished a full
account in writing of his administraticn to the distributees
whcese interests are affected,

{2y 1f no actions or proceedings invoiving the

personal representative are pending 1in the court 1 year
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after the closing statement is filed, the appointment of the
personal representative terminates.

{3) A closing statement filed under this section has
the same effect as one filed under 72-3-1004."

SECTION 23, SECTION 70-32-103, MCA, IS AMENDED TO

READ:
"70-32-103. From whose property homestead may be

selected -- declaration on behalf of decedent. (1) If the

claimant be is married, the homestead may be selected from
the property of either spouse. When the claimant is not
married, the homestead may be selected from any of his or
her property.

(2) For purposes of this chapter, the term "claimant”

includes a personal representative of a decedent's estate

who under 72-2-801 declares a homestead on behalf of the

estatce.”

SECTION 24. SECTION -70-32-106, MCA, 1S AMENDED TO

READ:

"70-32-106. Contents of declaration. {1) The
declaration of homestead must contain a statement that the
person making it is residing on the premises and claims them

as a homestead and a description of the premises.

{2) If rhe declaration of homestead is made by the

personal representative on behalf of a decedent's estate

under 72-2-801, it must contain:
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(a) a description of the premises;

{bh) a statement that the surviving spouse or minor or

dependent child was residing on the premises at the time of

the decedent’'s death; and

{c} a declaration that the personal representative is

claiming the premises as a homestead,"”

SECTION 25. SECTION 70-32-302, MCA, IS AMENDED TO

READ:
"70-32-302. How abandoned -- declaration. A homestead
can be abandoned only by a declaration of abandonment or a
grant thereof executed and acknowledged by:
(1} the husband and wife if the claimant is married;
(2) the claimant if unmarried=; or

{3) the perscnal representative if a declaration is

made on behalf of a decedent's estate under 72-2-801."

NEW SECTION. Section 26. Repealer. Sections 25-13-5611
through 25-13-613, 25-13-616, and 25-13-617, MCA, are
repealed.

NEW SECTION. Section 27. Codification instruction.
{l1) Sections 1 through 5 are intended to be codified as an
integral part of Title 25, chapter 13, part 6, and the
provisions of Title 25, chapter 13, part 6, apply to
sections 1 through 5.

{2) Section 6 is intended +r. be codified as an

integral part of Title 70, chapter 32, part 2, and the
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provisions of Title 70, chapter 32, part 2, apply to section
6.

NEW SECTION. Section 28. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 29. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in cne or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

-End-
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HQUSE BILL NO. 19
INTRODUCED BY MERCER

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS:

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE GENERAL

REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION;

AHENDINc SECTIONS 25-13-614, 70-32-1403, 70-32-104,
70-32-106, 70-32-213, J0-32-214, 70-32-302, 72-2-102,

72-2-205, 72-2-704, 72-2-705, 72-2-801 THROUGH 72-2-804,
72-3-10%, 72-3-911, 72-3-1103, AND 72-3-1104, MCA; AND
REPEALING SECTIONS 25-13-611 PHROUEH-25-%3-613, 25-13-612,
25~13-616, AND 25-13-617, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Protection of property of
residents. A resident of this state is entitled to the
exemptions provided in this part.

NEW _SECTION. Section 2. Claim enforceable against
exempt property. Notwithstanding any other provision of this
part, a creditor may levy against exempt property to enforce
a claim for:

{1} the purchase price of the property; or

(2 a loan made for the express purposé of enabling
the judgment debtor to purchase the property and used for

that purpose.
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NEW SECTION, Section 3. Property exempt without
limitation. A judgment debtor is entitled to exemption from -
execution of the following:

{1) professionally prescribed health aids Ffor the
judgment debtor or a dependent of the judgment debtor;

(2) benefits the judgment debtor has received or is
entitled to receive under federal social security or local
public assistance legislation;

(3) wveterans' benefits;

(4) disability or illness benefiis:

(5} benefits paid or payable for medical, surgical, or
heospital care to the extent théy are used or will be used to
pay for the care;

(6) maintenance and child support; and

(7) a burial plot for the judgment debtor and his
family.

NEW SECTION. Section 4, Personal property exempt
subject to value limitations. A judgment debtor is entitled
to exemption from execution of the following:

{1} the judgment debtor's interest, not to exceed
$67088 $4,500 in aggregate value, to the extent of a value
not exceeding $600 in any item of property. IN household
furnishings and goods, appliances, jewelry, wearing apparel,

books, FIREARMS AND OTHER SPORTING GCODS, animals, FEED,

crops, and musical instruments;

-2- HB 19
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{2) the judgment debtor's interest, not to exceed
$37588 $1,200 in value, in one motor vehicle;

{3} the judgment debtor's interest, not to exceed
$3,000 in wvalue, in any implements, professional books, or
tools, of the trade ¢f the judgment debtor or a dependent of
the judgment debtor; and

{¢) the judgment debtor's interest, not to exceed
$4,0006 in wvalue, in any unmatured life insurance contracts
owned by him.

NEW SECTION. Section 5. Tracing exempt personal
property. (1) If money or other property exempt under
{secticons 3 and 4] has been 80ld or has been lost, damaged,
or destroyed and the judgment debtor has been indemnified
for it, he is entlitled for & months to an exemption of
proceeds that are traceable (for example, in a bank or
savings account).

{2) Earnings exempt under 25-13-614 remain exempt for
45 days after raceipt by and while in the possession of the
judgment debtor in a form into which the exempt earnings are
traceable (for example, in a bank or savings account).

(3) Proceeds are traceable under this sgection by
application of the principles of first-in first-out, iast-in
first-out, or any other reasonable basis Efor tracing
selected by the judgment debtor.

NEW SECTION. Section 6. Tracing homestead proceeds.
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{1) If property or a part thereof that could have been
claimed as an exempt homestead has been so0ld or taken by
condemnation or has been lost, damaged, or destroyed and the
owner has been indemnified for it, he is entitled for 18
months to exemption of the proceeds that are traceable.

(2) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reascnable basis for tracing
selected by the judgment debtof.

Section 7. Section 25-13-614, MCA, is amended to read:

"25-13-614. Earnings of judgment debtor. (1) Breept-an
provided-in-subaecktion-{2}7-the--earnings——af--the--judgment
debtor--for-his-perscnai-services—-rendered-during—-the-45-day
period-prior-to-the-tevy——of—exectution--or--attachment--are
exempt--to--the--sxtent--such-earnings—are—necessary-for-the
support-of-his-famitys

¢+2y--¢ta} No earnings are exempt unless the Jjudgment
debtor complies with 25~13-411.

+by--Barnings---are--exempt--under——this—-section—-from
Judgments-or-orders-£for-maintenance-or-child-support-onty-ts
the—extent—aiiéwed—by—is-Brs:er*isvar

fe}-—ene-haif-of-ecrnings--ate--net--exeapt-—foe——debts
ineurred——by--the-judgment-debtor-or-hia-famity-for-gasoiine
and-the-common-necessaries-of-tifes

+3y--Fhe-words-2his-fanttyiy-as—used-in-—this--sectiony

~4- HB 1%
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exeept--to--the--extent—-that—-these--werds-inciude-a-peraon
covered-by-a-judgment-or-order-under—subsection-t2y7-are--ee
be-construed-to-inetudes ‘
tar--the-judgment-debtor's-spouse;
tb}--every--person-whe-resides-with-the-judgment-debtor
under-his-care-or-maintenance-and-who-is+
tiy--a-miner-chitd-of-the-judgment--debtor--or——-of--his
apeunse-or-former—spouses
ttt}-a--miner--grandehitds——brotherr-or—sister-or-miner
ehitd-cf-a-brether-oe-sister-of-the—sundgment-—dabtor—-or-—of
his-spouses; '
titty-a--Ffather;-mocherr-grandfatherr-er—-qrandmother-of
the~judgment—debtor-or-of-hia-spouse-or-former-spouse;
tivi-an--unmarried--sister;--brothery--or---any---ether
retative—-of--the--judgment-debtor-mentioned-in—this-seceien
who-has-attained-the-nge-of-majority-and-is-unabte--ta--care
for-or-suppore-himseif= -

(2) Except as provided in subsections (3) and (4}, the

maximum part of the aggregate disposable earnings of a

judgment debtor for any workweek that is subjected to

garnishment may not exceed the lesser of:

(a)} the amount by which his disposable earnings for

the week exceed 30 times the federal minimum hourly wage in

effect at the time the earnings are payable; or

(b) 25% of his disposable earnings for that week.
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{3} The restrictions of subsection (2} do not apply in

the case of an order or judgment for the maintenance or

support of any person, issued by a court of competent

jurisdiction, or pursuant to an adminigstrative procedure

that is established by state law, affords substantial due

process, and is subject to:jgdicial review.

(4) (a)J The maximum part of the aggregate disposable

earnings_of a judgment debtor for any workweek that is

subject to garnishment ¢to enforce an order described in

subsection {(3) may not exceed:

(i} %50% of the judgment debtor's disposable earnings

for that week if he is supporting his spouse or dependent

child (other than a spouse or child for whom the ofder is

issued): or
(ii) 60% of the judgment debtor's disposable earnings

for that week if he is not supperting a spouse or dependent

child described in subsection (4)(a){i).

(D) However, the amount stated in (4)(aj{(i) may be 55%

and the amount stated in (4){a}{ii} may be 65% if such

earnings _are being qarnished to enforce an order for

maintenance or support for a period prior to the 12-week

period that ends with the beginning of such workweek.

(5) Por the purposes of this section, the definitions

of earnings, disposable earnings, and garnishment are as set

forth in 15 U.S5.C. 1672."
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Section 8. Section 70-32-184, MCA, is amended to read:

“70-32-104., bimitations Limitation on gquantity--and
value which-may-be-seiected. (1) Homesteads-may-be--selested
and-ctaimed-consiating-ofs

tat--a--quanecity--of--itand-not-exceeding-3z6-acres-nsed
for-agricutetural-purposes-and-the-dwetling-heuse——or--mobite
home——hhereea——nnd—its=appurbenanees—and-not—inc}uded—in-aay
muntetpatitys

fb+--a-qunntity—oi-iand——not--in--a——municépalityr——net
exceeding-i-acre-and-not-used-for-agricuiturai-er-commercial
purposesy——and-the-dwetiing-hcuse-er-mehite-heme-theresn-and
its-appurtensancess—or

ter--a-quantity-of--tand--within--a--municipatieyz-—-not
exeeeding——one—feurth——ei-an-ncrE7—and—bhe—dneliing-hause—or
mobiie-heme-thereon-and-its-appurtenancess

t24--Sueh A homesteads-in-either-casey--shati may not
exceed in value the--sum--of $40,000. Howevery—in In any
proceedings instituted to determine the value of such

homestead, the assessed value of the land with included

appurtenances, if any, and of the dwelling house as appears

on the last completed assessment roll preceding the
institution of such proceedings shall be prima Eacie
evidence of the wvalue of the property claimed as a

homestead.

{2) If a claimant who is an owner of an undivided
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interest in real property claims a homestead exemption, he

is limited to an exemption amount proportional to his

uyndivided interest.™

Section 9. Section 70-32-213, MCA, is amended to read:
"70-32-213. Sale proceeds equal to exemption
protected, The money paid to the claimant is entitled, for
the period of 6 18 menths thereafter, to the same protection
against legal process and the voluntary disposition of
either spouse which the law gives to the homestead."

Section 10. Section 70-32-214, MCA, 1is amended to
read:

"70-32-214. Compensation of appraisers. The court must

fix the a reasgnable amount as compensation of for the

appraisersy-neat-to-exceed-$3--per--day--each--for--the--time
actuatiy-angaged."”
Section 11. Section 72-2-102, MCA, is amended to read:
“72-2-102, wWaiver of rights by spouse. The right-of

eiteckion-of--a--surviving--speuse--and——the--rights——of--the

. surviving~-spouse-to SURVIVING SPOUSE'S RIGHTS TO AN ELECTIVE

SHARE, the homestead aliowance; exempt propertyr, and family
allowance, or any of them, may be waived, wholly or
partially, before or after marriage, by a written contract,
agreement, or waiver signed by the party waiving after fair
disclosure. Unless it provides to the contrary, a waiver of

"all rights" (or equivalent language) in the property or

-8- HB 19
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estate of a present or prospective spouse or a complete
property settlement entered into after or in anticipation of
separation or divorce is a waiver of all rights to elective
share, homestead allowancer exempt property, and family
allowance by each spouse in the property of the other and a
renunciation by each of all benefits which would otherwise
pass to him from the other by intestate succession or by
virtue of the provisions cof any will executed before the
waiver or property settlement."”

Section 12. Section 72-2-205, MCA, is amended to read:

%72-2-205. Requirement that heir survive decedent by
one hundred twenty hours. Any person who fails to survive
the decedent by 120 hours is deemed to have predeceased the
decedent for purposes of homestead attowancer exempt
propertys and intestate succession, and the decedent's heirs
are determined accordingly. If the time of death of the
decedent or of the person who would otherwise be an heir or
the times of death of both cannot be determined and it
cannot be established that the person who would otherwise be
an heir has survived the decedent by 120 hours, it is deemed
that the perscn failed to survive for the required period.
This section is not to be applied where its application
would result in a taking of intestate estate by the state
under 72-2-207."

Section 13, BSection 72-2-704, MCA, is amended to read:

-9~ HB 19
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"72-2-704. Effect of election on benefits by will or
statute. (1) The surviving spouse's electicn of his elective
share does not affect the share of the surviving spouse
under the provisions of the decedent's will or intestate
succession unless the surviving spouse also expressly
renounces in the petition for an elective share the benefit
of all or any of the provisions, If any provision is so
renounced, the property or other benefit which would
otherwise have passed to the surviving spouse thereunder is
treated, subject to contribution under 72-2-706(2), as if
the surviving spouse had predeceased the testator.

{2) A surviving spouse is entitled to homesacead
atlowanee; exempt propertyr and family allowance whether or
not he elects to take an elective share.”

Section 14. Section 72-2-705, MCA, is amended to read:

"72-2-705. BAugmented estate. The augmented estate
means the estate, reduced by funeral and administration
expenses, homestead alltewanees family allowances and
exemptions, and enforceable claims, to which is added the
sum of the following amounts:

{1) the value of property transferred to anyone other
than a bona fide purchaser by the decedent at any time
during marriage, to or for the benefit of any person other
than the surviving spouse, toc the extent that the decedent

did not receive adequate and full consideration in money or

-10- HB 19
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money's worth for the transfer, if the transfer is of any of
the following types:

(a) any transfer under which the decedent retained at
the time of his death the possession or enjoyment of or
tight to income from the property:

(b) any transfer to the extent that the decedent
retained at the time of his death a power, either alone or
in conjunction with any other person, to revoke or to
consume, invade, or dispose of the principal for his own
benefit;

(c) any transfer whereby property is held at the time
of decedent's death by decedent and another with right of
survivorship;

(d) any transfer made to a donee within 2 years of
death of the decedent to the extent that the aggregate
transfers to any one donee in any of the years exceed
$3,000;

(2} any transfer is excluded if made with the written
consent or Jjoinder of the surviving spouse. Property is
valued as of the decedent's death except that property given
irrevocably to a donee during lifetime of the decedent is
valued as of the date the donee came intc possession or
enjoyment if that occurs first. Nothing herein shall cause
to be included in the augmented estate any life insurance,

accident insurance, joint annuity, or pension payable to a
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person other than the surviving spouse.

(3) the valus of property owned by the surviving
spouse at the decedent's death, plus the value of property
transferred by the spouse at any time during marriage to any
person other than the decedent which would have been
includable in the spouse's apgmented estate if the surviving
spouse had predeceased the decedent, to the extent the owned
or transferred property is derived from the.decedent by any
means other than testate or intestate succession without a
full consideration in money or money's worth. For purposes
of this subsection:

(a) property derived from the decedent includes but is
not limited to any beneficial interest of the surviving
spouse in a trust created by the decedent during his
lifetime, any property appointed to the spouse by the
decedent's exercise of a general or special power of
appointment also exercisable in favor of others than the
spouse, any proceeds of insurance (including accidental
death benefits) on the life of the decedent attributable to
premiums paid by him, any lump sum immediately payable and
the commuted value of the proceeds of annuitf conkracts
under which the decedent was the primary annuitant
attributable to premiums paid by him, the commuted value of
amounts payable after the decedent's death under any public

or private pension, disability compensation, death benefit,
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‘'or retirement plan, exclusive of the federal social security

system, by reason of service performed or disabilities
incurred by the decedent, any property held at the time of
decedent's death by decedent and the surviving spouse with
right of survivorship, any property held by decedent and
transferred by contract to the surviving spouse by reason of
the decedent's death, and the value of the share of the
surviving spouse resulting from rights in community property
in this or any other state Eormerly owned with the decedent.
Premiums paid by the decedent's employer, his partner, a
partnership of which he was a member, or his creditors are
deemed to have been paid by the decedent.

(b) property owned by the spouse at the decedent's
death is wvalued as of the date of death. Property
transferred by the spouse is valued at the time the transfer
became irrevocable or at the decedent's death, whichever
occurred first. Income earned by included property prior to
the decedent's death is not treated as property derived from
the decedent.

(c) property owned by the surviving spouse as of the

decedent's death or previously transferred by the surviving

spouse is presumed to have been derived from the decedent,
except to the extent that the surviving spouse establishes
that it was derived from another source.

(4} For the purposes of this section, a bona fide
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purchaser is a purchaser for value in good faith and without
notice of any édverse claim, Any recorded instrument is
prima facie evidence that the transfer described therein was
made to a bona fide purchaser.”

Section 15. Section 72-2-801, MCA, is amended to read:

*72~-2-801. Homestead allowance ELECTION. t3y-——-A
surviving--spouse-—af--a-—decedent-who-was-demicited-in—thias
state-is-entitlied—to-a-homestead-altiowance——of--5205000s--1f
theve-—is——noe—--surviving-—spousey-—-e¢ach-minor-echiitd-and-each
dependent-chitd-of-the-decedent-is-entitied-to—-a--homestead
atiowance-—amounting--to--$2670007--divided-by-the-number—of
miner-und—dependenhwchgidren—cf—the-deeedene=

ti}--taj—Fhe-personali-representative-may——exercise—-—the

right--to-claim-a-homestead-on-behatf-af-a-surviving-apouses

Ff-thers-ig-ne-sprviving-speuvaer-the-personal-representative

may-exercise—the-right-en~behatf-of-any-minor-chitd-and--any

dependent--ehitd--of--the-decedents-divided-by-the-number-of

minor_and-dependent—chitdren—of-tha-decedents

tb¥-—ti}-Fhe-hemestead-consists-af-the——dweiling——house

or-mobiie-nomer-and-aii-appurtenances;-in-which—the-decedent

resided--and--the——iandy;-—if--anyr-on-which-the-residence-is

tocateds

fii}-Fhe-homestead-may-nst-excesd-in-value-540;000---¥n

any-—proceedings-——inseituted-—to-determine—the-vatue-of-such

hemesteadr—the-assessed-—vatue-—of--the——land--with--inctuded
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appurtenancesy——if-anyy-and-of-che-dwelling-house-as-appears

en-—the--iast--compieted——hssessment——raii—--preceding-—-the

institution--of--mueh-proceedings—is-be-prima-facie—evidenece

cf-the-vatue-of-the-property-eciaimed-as-a—homestead: (1) IF

THE SPOUSE OR A MINOR OR DEPENDENT CHILD SURVIVES THE

DECEDENT BY 120 HOURS, THE FPERSONAL REPRESENTATIVE MAY

DECLARE A HOMESTEAD ON BEBRALF OF THE DECEDENT'S ESTATE

PURSUANT TO TITLE 70, CHAPTER 32,

(2) The homestead atiewanee-is--exempt-—-frem--and has

priority--over--att IS EXEMPT FROM ALL UNSECURED claims

against the estate and is-exempt from execution as provided

in Title 70, chapter 32, part 2,

t33--Homestead--attcwance Fhe-homestead is—-in-addition
to-any-share-passing-to-the-surviving--spesuse--or--minor--or
dependent—chitd-by-the-witi-cf-the-decedent-uniess-octherwise
provided;--by--intestate--successiony--or-by-way-of-etective
shares"

Section 16. Section 72-2-802, MCA, is amended to read:

"72-2-802, Exempt property. {1) #¥n--additien-—to——the
homestead ailowaneey-the THE surviving spouse of a decedent
who was domiciled in this state is entitled from the estate
to value not exceeding §3,500 in excess of any security
interests therein in household furniture, automobiles,
furnishings, appliances, and personal effects. If there is

no surviving spouse, children of the decedent are entitled
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jointly to the same value. If encumbered chattels are
selected and if the value in excess of security interests,
plus that of other exempt property, is less than $3,500 or
if there is not $3,500 worth of exempt property in the
estate, the spouse or children are entitled to cther assets
cof the estate, if any, to the extent necessary to make up
the $3,500 value.

(2) Rights to exempt property and assets needed to
make up a deficiency of exempt property have priority over
all claims against the estate, except that the right to any
assets to make up a deficiency of exempt property shall
abate as necessary to permit prior payment of the homestead
atrtowance and family allowance.

(3} These rights are in addition to any benefit or
share passing to the surviving spouse or children by the
will of the decedent unless otherwise provided, by intestate
succession, or by way of elective share."”

Section 17. Section 72-2-803, MCA, is amended to read:

"72-2-803, Family allowance. (1) In addition to the
right to a homestead aitowance and exempt property, if the
decedent was domiciled in this state, the surviving spouse
and minor children whom the decedent was obligated to
support and children who were in fact being supported by him
are entitled to a reasonable allowance in money out of the

estate for their maintenance during the period of
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administration, which allowance may not continue for longer
than 1 year if the estate is inadequate to discharge allowed
claims. The allowance may be paid as a lump sum or in
periocdic installments.

(2) 1t is payable to the surviving spouse, if living,
for the use of the surviving spouse and minor and dependent
¢hildren, otherwise to the children or persons having their
care and custody; but in case any minor c¢hild or dependent
child is not living with the surviving spouse, the allowance
may be made partially to the child or his guardian or other
person having his care and custody and partially to the
spouse, as their needs may appear.

(3) The family allowance is exempt £rom and has
priority over all claims but-—-not~-over——-the--homestead
atiowance.

{4) The family allowance is not chargeable against any
benefit or share passing to the surviving spouse or children
by the will of the decedent unlgss otherwise provided, by
intestate succession, or by way of elective share.

{5) The death of any person entitled to family
allowance terminates his right to allowances not yet paid."

Section 18. Section 72-2-804, MCA, is amended to read:

¥72-2-804. Source, determinaticn, and documentation.
(1) If the estate is otherwise sufficient, property

specifically devised is not used to satisfy rights to
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hemestead-and exempt property. Subject to this restriction,
the surviving spouse, the guardians of the minor children,
or children who are adults may select property of the estate
as khe heomestead ailowanee and exempt property. The personal
representative may make these selections if the surviving
spouse, the children, or the guardians of the minor children
are unable or fail to do so within a reasonable time or if
there are no guardians of the minor children. The personal
representative may execute an instrument or deed of
distribution to establish the ownership of property taken as
the homestead allowance or exempt property. He may determine
the family allcowance in a lump sum not exceeding 6,000 or
periodic installments not exceeding $500 per month for 1
yvear and may disburse funds of the estate in payment of the
family allowance and--any--pare-of-the-hemestead-aiiowance
payable-in-ecash,

(2) The.‘personal representative or any interested
person aggrieved by any selection, determination, payment,
proposed payment, or failure to act under this section may
petition the court for appropriate relief, which relief may
provide a family allowance larger or smaller than that which
the perscnal representative determined or could have
determined, "

Section 19. Section 72-3-101, MCA, is amended to read:

“72-3-10l. Devolution of estate at death -
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restrictions, (1) The power of a person to leave property by
will and the rights of creditors, devisees, and heirs to his
property are subject to the restrictions and 1limitations
contained in this code to facilitate the prompt settlement
of estates,

{2} Upon the death of a person, his real and personal
property devolves to the persons to whom it is devised by
his last will or to those indicated as substitutes for them
in cases involving lapse, renunciation, or other
circumstances affecting the devolution of testate estates
or, in the absence of testamentary disposition, to his heirs
or to those indicated as substitutes for them in cases
involving renunciation or other circumstances affecting
devolution of intestate estates, subject to the homestead
atiowanees exémpt propertyr and family allowance, to rights
of creditors, elective share of the surviving spouse, and to
administration."

Section 20, Section 72-3-911, MCA, is amended to read:

"72-3-911, Successorse' vrights if no administration.
{1) In the absence of administration, the heirs and devisees
are entitled to the estate in accordance with the terms of a
probated will or the laws of intestate succession.

(2) Devisees may establish title by the probated will
to devised property. Persons entitled to property by

homestead atiewance; exemptiony or intestacy may establish
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title thereto by proof of the decedent's ownership, his
death, and their relationship to the decedent,

(3) Successors take subject to all charges incident to
administration, including the claims of creditors and
allowances of surviving spouse and dependent children and
subject to the rights of others resulting from abatement.,
retainer, advancement, and ademption.®

Section 21l. Section 72-3-1103, MCA, is amended to
read:

"72-3-1103. Summary procedure Ffor disbursement and
distribution. If it appears from the inventory and appralsal
that the walue of the net distributable estate does not
exceed $7,500 or the value of the entire estate, less liens
and - encumbrances, does not exceed the homestead atitewance
ELECTION, exempt property, family allowance, costs and
expenses of administration, reasonable funeral expenses, and
reasonable and necessary medical and hospital expenses of
the last illness of the decedent, the personal
representative, without giving notice to creditors, may
immediately disburse and distribute the estate to the
perscns entitled thereto and file a closing statement as
provided in 72-3-1104."

Section 22. Section 72-3-1104, MCA, is amended to
read:

"72-3-1104. Closing by sworn statement of personal
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representative -~ termination of appointment. (1) Unless
prohibited by order of the court and except for estates
being administered by supervised personal representatives, a
personal representative may close an estate administered
under the summary procedures of 72-3-1103 by filing with the
court, at any time after disbursement and distribution of
the estate, a verified statement stating that:

(a} to the best knowledge of the persconal
representative, the wvalue of the net distributable estate
did not exceed $7,500 or the value of the entire estate,
less 1liens and encumbrances, dia not exceed the homestead
atlowance ELECTION, exempt property, family allowance, costs
and expenses of administration, reasonable funeral expenses,
and reasonable, necessary medical and hospital expenses of
the last illness of the decedent;

{b) the personal represeantative has fully administered
the estate by payment of inheritance taxes and by disbursing
and distributing it to the persons entitled thereto; and

(c) the personal representative has sent a copy of the
closing statement to all distributees of the estate and to
all creditors or other claimants of whom he is aware whose
claims are neither paid nor barred and has furnished a full
account in writing of his administration to the distributees
whose interests are affected.

(2) If no actions or proceedings involving the
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personal representative are pending in the court 1 year
after the closing statement is filed, the appointment of the
personal representative terminates.

(3) A closing statement filed under this section has
the same effect as one filed under 72-3-1004."

SECTION 23. SECTION 70-32-103, MCA, IS AMENDED TO

READ:
“70-32-103. From whose property homestead may be
selected -~ declaration on behalf of decedent. (1} If the

claimant be ig married, the homestead may be selected from
the property of either spouse. When the c¢laimant is not
married, the homestead may be selected from any of his or
her property.

(2) For purposes of this chapter, the term "claimant"

includes a persconal representative of a decedent's estate

who under 72-2-801 declares a homestead on behalf of the

estate,"

SECTION 24. SECTION 70-32-106, MCA, IS AMENDED TO

READ:

"70-32-106. Contents of declaration. {1) The
declaration of homestead must contain a statement that the
person making it is residing on the premises and claims them

as a homestead and a description of the premises.

t2) If the declaration of homestead is made by the

perscnal representative on behalf of a decedent's estate
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under 72-2-801, it must contain:

{a) a @escription of the premises;

(b) a statement that the surviving spouse or minor or

dependent child was residing on the premises at the time of

the decedéent's death:; and

{c) a declaration that the perscnal representative is

claiming the premises as a homeatead."

SECTION 25. SECTION 70-32-302, MCA, IS AMENDED TO

READ:

®70-32-302, How abandoned -- declaration. A homestead
can be abandoned only by a declaraticn of abandonment or a
grant tﬂeteof executed and acknowledged by:

(1) the husband and wife if the claimant is married;

(2) the claimant if unmarrieds; or

{3) the personal representative if a declaration 1is

made on behalf of a decedent's estate under 72-2-801."

NEW SECTION. Section 26. Repealer. Sections 25-13-611
through-25-13-6%3, 25-13-612, 25-13-616, and 25-13-617, MCA,
are repealed.

NEW SECTION. Section 27. Codificaticn instruction.
(1) Sections 1 through 5 are intended to be codified as an
integral part of Title 25, chapter " 13, part 6, and the
provisions of Title 25, chapter 13, part 6, apply teo

sections 1 through 5.

{2) Section 6 is intended tco be codified a8 an
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integral part of Title 70, chapter 32, part 2, and the
provisions of Title 70, chapter 32, part 2, apply to section
6.

NEW SECTION. Section 28. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 29. Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect., If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all wvalid applications that are severable from
the invalid applications.

-End-
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HOUSE BILL NO. 19
INTRODUCED BY MERCER

BY REQUEST OQF THE INTERIM SUBCOMMITTEE ON LIEN LAWS

A BILL FOR AN ACT ENTITLED: “AN ACT FOR THE GENERAL
REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION;
AMENDING SECTIONS 25-13-614, F6-32-3637 70-32-104,
76-32-1867 70-32-213, AND 70-32-214, 7#6-32-3627; 72-2-1827
F2-2-2057--F2-2-7045~-72-2-7057--72-2-801--PHROUGH-72-2-8847
F2-3-1037--72-3-9317--72-3-31837--AND--F2-3-11647 MCA: AND
REPEALING SECTIONS 25-13-611 ¥HROUSH-25-%3-6%3, 25-13-612,

25-13-616, AND 25-13-617, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Protection of property of
residents, A resident of this state is entitled to the
exemptions provided in this part,

NEW SECTION. Section 2. Claim enforceable against
exempt property. Notwithstanding any other provision of this
part, a creditor may levy against exempt property to enforce
a claim for:

(1) the purchase price of the property; or

{2) a 1locan made for the express purpose of enabling
the judgment debtor to purchase the property and used for

that purpose.
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NEW SECTION. Section 3. Property exempt without
limitation. A judgment debtor is entitled to exemption from
execution of the following:

(1) professionally prescribed health aids for the
judgment debtor or a dependent of the judgment debtor;

(2) benefits the judgment debtor has received or is
entitled to receive under federal social security or local
public assistance legislation;

{3) veterans' benefits;

(4) disability or illness benefits;

[{S}) benefits pald or payable for medical, surgical, or
hospital care to the extent they aie used or will be used to
pay for the care;

{6) maintenance and child support; and

{7) a burial plot for the judgment debtor and his
family.

NEW SECTION. Section 4. Personal property exempt
subject to value limitations. A judgment debtor is entitled
to exemption from execution of the following:

{l1) the judgment debtor's interest, not to exceed

567000 47500 $650088 $4,500 in aggregate value, to the

extent of a wvalue not exceeding $600 in any item of
property, IN household furnishings and goods, appliances,

jewelry, wearing apparel, books, FIREARMS AND OTHER SPORTING

GOODS, animals, FEED, crops, and musical instruments:

-2~ HB 19
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(2) the judgment debtor's interest, not to exceed

$37500 517200 927508 $1,200 in value, in one motor vehicle;

{3) the judgment debtor's interest, not to exceed
$3,000 in value, in any implements, professiocnal books, or
tools, of the trade cf the judgment debtor or a dependent of
the judgment debtor; and

{4) the Jjudgment debtor's interest, not to exceed
$4,000 in value, in any unmatured life 1insurance contracts
owned by him.

NEW SECTION. Section 5. Tracing exempt personal
property. (1) TIf money o©r other property exempt under
[sections 3 and 4] has been scld or has been lost, damaged,
or destroyed and the judgment debtor has been indemnified
for it, he is entitled for 6 months to an exemption of
proceeds that are traceable (for example, in a bank or
savings account).

(2) Earnings exempt under 25-13-614 remain exempt for
45 days after receipt by and while in the possession of the
judgment debtor in a form into which the exempt earnings are
traceable (for example, in a bank or savings account).

(3) Proceeds are traceable under this section by
application of the principles of first-in first-out, last-in
first-out, or any other reascnable basis for tracing
selected by the judgment debtor.

NEW SECTION. Section &. Tracing homestead proceeds.
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(1) If property or a part thereof that could have been
claimed as an exempt homestead has been sold or taken by
condemnation or has been lost, damaged, cor destroyed and the
cwner has been indemnified for it, he is entitled for 18
manths to exemption of the proceeds that are traceable.

(2) Proceeds are traceahle under this section by
application cf the principles of first-in first-out, last-in
first-out, or any other reasonable basis for tracing
selected by the judgment debtor.

Section 7. Section 25-13-614, MCA, is amended to read:

"25-13-614. Earnings of judgment debtor. (1) Except-as
ptovided-—in--subsection——{2}r--the-earnings-cf-the-judgment
debtor-fer-his-persenat-services-rendered-doring-the--45-day
peried--prier--to--the--ievy--of -execution-er-ateachmene-are
exempt-to-the-extent-such-earnings--are--neceasary--for--the
support-of-his—famitys

+24-—-ta} No earnings are exempt unless the judgment
debtor complies with 25-13-411.

tb)r-—-Baraings--are--exempt——under--this--section---from
judgments-or-orders-for-maintenance-ar-chirid-suppert-oniy-to
the-extent-attowed-by-15-H:5:-€+-16%3+

te)-~One-hatf-—of--earnings--are--not--exempt-for-debts
tncurred-by-the-judgment-debtor-er-hia-famity--for--gasoline
and-the-comman-necessartes-of-tifes

37--Phe--words—-Lhis-Ffamiiyd;—as-usad-in-this-section;
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except-to-the-extent--that——these--words--inciude-—a--parson
coversd-—bhy-a-judgment-sr-erder-under—subsection-{2f7-are-ts
be-constraned-to-inciudes

tay-~the-judgment-debtarls-—sponses ]

tby--every-parson-who-resides-with-the-judgment--debtor
under-his-care-or-matntenance-and-who-ia+

tty--a—-minor——chiitd--of--the-dpndgment-debtor-oer-cf-his
spouse-or-former -spouse;

tity-a-minsr-gerandehridz-brother; or-—sistar——ap——menar
ehttd--af--a--pracher-or-sister-of-the-judgment-debtor-or-of
his-spouses

fittty-a-fatherr-motherr-grandfather;-or-gqrandmoather—-of
the-dudgment-debtor-or-of-his-spouse-or-former-spouse;

ttvy-an---unmarried-—-sister;-—-brothery--or--any--other
retative-of-the-jundgment-debtar-mentioned--in--thia--sectian
wha—-has--atrained-the-age-of-majerity-and-ts-unable-to-care
for-cr-support-himseif-

(2) Except as provided in subsections (3) and (4), the

maximum part of the aggregate disposable earnings of a

judgment debtor for any workweek that is subjected to

garnishment may not exceed the lesser of:

(a) the amount by which his disposable earnings for

the week exceed 30 times the federal minimum hourly wage in

effect at the time the earnings are payable: or

(b) 25% of his disposable earnings for that week.
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(3} The restrictions of subsection (2) do not apply in

the case of an order or judgment for the maintenance or

support of any person, issued by a court of competent

jurisdiction, or pursuant to an administrative procedure

that ig established by state law, affords substantial due

process, and is subject to judicial review.

{4) {a) The maximum part of the aggregate disposable

earnings of a Jjudgment debtor for any workweek that is

subject to garnishment to enforce an order described _in

subsection (3) may not exceed:

(i) 50% of the judgment debtor's disposable earnings

for that week if he is supporting his spouse or dependent

child (other than a spouse or child for whom the order is

issued); or
{ii) 60% of the judgment debtor's disposable earnings

for that week if he is not supporting a spouse or dependent

child described in subsection (4)(a){i).

(b) However, the amount stated in (4)(a)(i) may be 55%

and the amount stated in (4)(a)(ii) may be 65% if such

earnings are being garnished to enforce an order for

maintenance or support for a period prior to the 12-week

period that ends with the beginning of such workweek.

(5) For the purposes of this section, the definitions

of earnings, disposable earnings, and garnishment are as set

forth in 15 U.8.C. 1672."
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Section 8. Section 70-32-104, MCA, is amended to read:

"70-32-104. bimitations Limitation on euantity--and
value which-may-be-saieected, (1) Homesteads-may-be-seciected
and-clarmed-consisting-of:

tar-~a-quantity-of-tand-not-~exceeding--326--acres--used
for-——-agricuiturai-—-purposes-and-the-dwelling-house-or-mebiie
heme-theresn-and-tts-appurtenances-and-not-inciuvded--tn-—-any
municipattty;

thbt--a--quantity--of--iand--net--in-a-municipatity;-net
exceeding-i-acre-and-not-used-for-agricnttnrat-or-commercial
purposes;-and-the-dwetiing-house-ar-mobitie-home-thereon--and
its—appurtenancess-or

ter-—a--quantity--of-——-tand--within--a-municipatity;—net
exceeding-one-feureh-of-an-acres-and-the-dweiiing--honse--or
mobite-heome-thereon-and-its-appurtenancess

t2}--Seem A homesteady--in-etther-case;-shaiil may not
exceed in value the-sum--of $40,000. Hewevery--in In any
proceedings instituted to determine the wvalue of such
homestead, the assessed value of the land with included
appurtenances, if-any, and of the dwelling house as appears
on the last completed assessment roll preceding the
ingtitution of such proceedings shall be prima facie
evidence of the value of the property claimed as a
homestead,

{2) If a claimant who is an owner of an undivided
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interest in real property claims a homestead exemption, he

is limited to an exemption amount proportional _to his

undivided interest."

Section 9. Section 70-32-213, MCA, is amended to read:
"70-32-213. Ssale proceeds equal to exemption
protected. The money paid to the claimant is entitled, for
the period of 6 18 months thereafter, to the same protection
against legal process and the voluntary disposition of
either spouse which the law gives to the homestead.”

Secticn 10. Section 70-32-214, MCA, is amended to
read:

“70-32-214. Compensation of appraisers, The court must

fix the a reasonable amount as compensation ef for the

appraisersy--net--to--exceed--53--par--day-cach-for-the-time

actually-engaged.”
Section—its~~Section-F2-2-1927~-MEA;-ts-amended-tos-read:
432-3-302;--Waitvar-af-rights-by-spouse~s-—The--right--of

etecstion—-of-~a--surviving-—spouse--and--the--rights--of-the

surviving-spouse-to SHRYIVING-SPOHSELS-RIGHPS-PA-AN-ELECPIVE

SHAREy; the homestead-aliewancer-exempt-propertyrsz; and-famity
atlowance;y or--any--of--themy may--be—-waiveds—-wholiy--or
partiatliy;-before-cr-after-marriager-by-a-written-contracty
agreement;-or-waiver-signed-by-the-party-waiving-after—-fair
diselosure---Uniess-tt-provides-to-the-contraryrs-a-waiver-of

#att-rights-for-equivatent-tanguaget--in--the--property--or
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estate--of--a--present--or--prospective-spouse-or-a-complete
property-sertiement-entered-into-after-or-in-anticipation-of
separation-er-divorce-is-a-waiver-of-att-rights-to--elective
shares-—homestead--altiowancer——exempe--property;--and-family
allowance-by-each-spouse-in-the-property-ocf-the-other-and--a
renunctration-—-by--¢ach-of-niit-benefits-which-wouid-otherwisa
pass-to-him-from-the-octher-by--intestcate——asncecession-—-or—-by
virtue--of-—the--pravisions--of-any-witi-executed-before-the
watver-or-propasrty-secbiement !t

Sectton-12+—-Section-72-2-265;-MEA;—ta-amended-ta-read:

172-2-205:--Regquirement-that-heir-survive--decedent—-by
one--pundred-ewenty-—hovrar--Any-pecson-who-fatis-tea-survive
the-decedent-by-120-hours-is-deemed-to-have-predeceased--the
decedent---for---purposes—-ocf--homestead--attowance;--exempt
properey;-and-intestate-svecesstons-and-the-decedentis-hetrs
are-detarmined-accordinglys-if-the--time—-of--death--of-—-the
decedent--or-of-the-person-wheé-wontd-stherwise-be-an-heir-or
the-times-af-death-of--bath--cannot--pe--determrned--and--it
eannot-be-established-that-the-person-who-wonid-sthervwise -be
en-heir-has-survived-the-decedent-by-126-hours;-it-is-deemed
ehat-—the--person-£farted-to-survive-for-the-required-periods
?his—section-is—nat—to--be-—appiied——whcref—it:—-App}iaation
woultd-—-resuit--in--a-taking-of-tntestate-eatate-by-the-state
under-7?z-2-287:%

Section—¥3rz--Seetion-F2-2-F84;-MEA;-ts-amended-te-read:
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U132-2-Fo47-—Bffeet-of-etection-on-benefits-by-witi--or
statuter---~{i}--Phe--surviving—-spouseis--siection-—-ef-~-his
elective-share-does-not-affect-the-share--of--the--surviving
spotse-—-—under——the--provisions-—-of--the--decedentia--~ywiti-or
tntestate--succeasion—-uniteas—-the--surviving--spouse---atse
expressiy--rencuncesa-—-sn-—the-petition-for-an-etective-share
the-benefit--cf-—-att--or--any--of--the—-previsions---if--any
pravisien--ts--so--renounceds;--the-property-or-other-benefit
which-would-othervwise-have-passed-to--the--aurviving—-aspouse
thereunder---ita---treatedy--subject-~to--contribubtisn-—under
F2-2-766(2y7-as-if-the-surviving-spouse-had-predeceased-—the
testators

t2y--A-——surviving--spouse--is--entitied--to--homeatead
ariowance;-exempt-propartyy-and-famtty-atiowance-whethap--nr
not-he-etects-to-take-an-eltective-sharest

Section-i4v--Section-F2-2-785;-MEA;~ins-amended-to-read-

L32-2-76857~~Augmented--estates---Fhe--augmented--estate
means-the-estate;--reduced--by--funeralt--and--administration
expenses; ———homestead---allowance;---famiiy--atiowances--and
exemptions;-—and-enforceable-claims;-to-whieh--ita--added--the
sum-of -the-£fotrrawing—amountss

tiy--the--value-of-proeperty-transferred-to-anyone-sther
than-a-bona-fide-purchaser--by--the--deeedent——at--any——-time
during--marriages-—to-or-for-the-benefit-of-any-parssn-sther

than-the-surviving-spense;-to-the-extent-that—-the--decedant
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did--not-receive-adequate-and-fuiit-eonsideration-in-meney-or
moneyla-worth-for—the-tranafer;-if-the-transfer—is-of-any—of
the-faitowing-typess
tat--any-transfer-under-which-the-decedent-retained--at
the--time—-of--his--death--the-possession-er-enjoyment-of-or
right-te-income-from-the-preperty;
th}--any-transfer--to--the--extent-—that--the--decedent
retained--at--the-time-cf-his-death-a-pawer;-either-atene-or
in-conjunction-with--any--other--person;--to--revoke--sr--to
conaumer-—invader--or--dispose——of-the-principai-for-his-own
banefies
tey--any-transfer-whereby-property-i:s-heid-at-the--time
sf-~decedentta—-death--by-decedent-and-another-with-right-of
survivoeship;
tdy-~any-transfer-made-to-a-donee--within-—2--years—-of
death--¢f--the--decedent~~to-~the--extent-that-the -aggregate
tranafersa-to-any-ane--donee--in—-any-—-of--the--years——exceed
§3r0007
tZ2y--any--transfer-tas-excinded-itf-made-with-the-written
consent-ar-joinder-of-—-the—-surviving—-spouse;--Property--is
valued-as-cf-the-dacedentis-death-except-that-property-given
trrevocably——-toa——-a-—donee-during-ltifetime-cf-the-decedent—is
valtued-as-of-the-date-the -donee-—ceme-—~-into--possesaion—~-or
enjoyment-—-if--that-occurs-first:-—Nothing-nerein-shati-cause

to-be-inctuded-in-the-augmented-estate-any—-tife-—tnsnrancey

-11- HB 19

12
i3
14
15
16
17
18
19
20
21
22

213

25

HB 0019/04

accident--insurancer;—-jotnt-annuityy-or-pension-payabie-to-a
person-other-than—the-surviving-spouser
t33--the-value--ef--preperty——ewned--by--the--surviving
spcuse—~nt——the—decedent*:—deabh:-p}uS*the“vuiue—of—property
tranaferred-by-the-spause-st-any-time-during-marriage-to-any
person--sther--than--the--decedent--which--wouid--have -been
inctudable-in-the-spouseis-augmented-escate-tf-the-surviving
spouse-had-predeceased-the-decedent7-to-the-extent-the-owned
er--transferred-property-is-derived-from-the-decedent-by-any
means-ather-than-testate-er-intestate-succession--without--a
feii--consideration--in-money-or-moneyls-worths-FPoer-purpoaes
of-this-subsection:
fn)——prcperty—derived—érom—the—decedent—inciudes—but—i:
not-timited-to-any--beneficial--interest——cf--the--surviving
spouse—-in--a--trust--created-—by-—-the--decedent--during-his
}tfetime;-any--property--appointed--te--the--spouse--by--the
decadentis--exercise—-sf--a-—generat-~-or—-speciar--power--of
appointment-aiss-exercisable-tn-favor--of--others——-than--the
speuse;——any--proceeds—~-of--insurance--{inetuding-aceidental
death-benefitsy-on-the-tife-of-the-decedent-attributable--to
premiums—-paid--by-him;-any-tump-sum-immediateiy-payabie-and
the-esmmnted-value-of-~the--proceeds--of-—annutty--contracts
under—--which-—-the--~decedent--wes——the--primary——annuitant
attributabie-to-premiums-patd-by-himr-the-commuted-vaiue--of

amounta--payabie-after-the-decedentta-death-under-any-publie
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ar-private-penstony-drsabriity-compensationy-death—-benefies
or-retirement-ptan;-exciusive-cf-the-federai-sociat-seenriecy
system;—-by--resson--of--service--performed--or-disabilitiea
incurred-by-the-decedent;-any-property-hetd-at-the--time—-af
decedentis--death--by-decedent-and-the-surviving-spouse-with
rrght-of-survivorshipr-any-property--ketd--by~-decedent--and
transferred-by-contract-to-the-surviving-spouse-by-reason-of
the--decadentta--deathy-—-and--the--vatue-of -the-share-of-the
surviving-spouse-resuiting-from-rights-in-community-praperty
tn-this-or-any-other-state-formeriy-owned-with-the-decadent:
Premiums-—pard-by-the-decedentts--empioyers—-hia—-partner;——
partnership--of--which-he-was-a-member;-ar-his-ereditors-are
deemed-to-have-been-paid-by-the-decedents
thy--property-owned-by-the--spouse--at--the--decedent's
death---ta---vatued--as-—-of--the —date--of--deach---Froperty
transferred-by-the-spouse-is-valuad-at-the-time-the-tranafer
became—irrevacabte-osr-at--the--decedentis--death;—-whichever
secnrred-firstr--fncome-earned-by-incinded-preoperty-prior-ta
the-decedentis-death-is—noc-treated-as-property-derived-froem
the-decedents
tey--property--owned--by-the-surviving-spouse-as-of-the
decedentla-death-or-previousty-transferred-by-the--surviving
spouse-—-ia--presumed-to-have-been-derived-frem-the-decedent;
ex:ept—to—the—extent-that—the—suriningAAspsnse—-estab{ishes

that-tt-was-derived-from-another-ssurces

=13~ HB 19

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0019/04

t4)y-—Por-—the—-purpases—-of--this--sections-a-bona-fide
purchaser—is-a-parchaser-for-value-in-gead-fatth-and-witheut
nottee-of-any-adverse--ctaim---Any--recorded--instrument—-is
prima-facie-evidence-that-the-transfer-described-therein-was
made-to-a-bena-fide-purchaserz

Seetion-15:--Section-72-2-8017-MEAT-ts-amended-te-reads

uF2-2-881i:--Homestead---atiowance EBBEPIONT-——---ft¥--A
ayrviving-apouse-sf-a-decedent-who--was-—demicited-—in--this
atate-~is--entitied--to-a-homestead-atiowance-of-52070608-—FF
there-ts-no-surviving-spouse;--each--minor--echitd--and--each
dependent--ehiltd--of-the-decedent-its-entitied-to-a homestend
attowance-amounting-to-5$20;0087-dtvided--by—-the—-—numbhsr--of
minor-and-dependent-chtidren-of-the-decedent-

fi}——fa}—?he--petsonai—-representative~may—exercise—thg

right-to-ctaim-a-homestead-on-behatf-of-a~surviving--spoases

¥f-there-is-no-surviving-spouse;-the-perasnal-representative

may——exercise—the—fight—cn~behaif—af—any-minor—chiid—aniquz

dependent-child-of —the-decedenty-divided-by-—-the-——number--af

minor-and-dependent-children-of-the-decedents

tby-~-{iy-Phe--homestend-—consists-of-the-dwetting-house

or-mobiie—heme;-and-ati-appurtenancea;-in-which-the-decedent

resided—and—the—}and;—ifAaq!7——on-—which—-the——re:iﬂgnce-—é:

tocateds

tiijn?he——homcsteaﬁfmuy*not~excggd—inwvaiue—$4679997~fg

any-proceedings-institured-to-determine-the--vatue—-of--auch
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homeatead; —-the--assessed--vatue--6f--+the-land-with-inetuded

npgurtenaneesruif—anyr—and—oE-the-dweiiing—house—as-—appears

on——-the—-—iasej:ggggieted——ussessment——re}i-ﬁpreceding~—the

institution-af-such—proceedings~i:—be—prima——éaeie-—evidence

of——the-vaive-of-the-property-ciaimed-as-a-hemestead: tr3-EF

?HE“SPOH&EfGR*—Av—HiNBR--GR—-BEPENBENT*-EHibB——SHRVfVES—-THB

BEGEBE§T~‘B¥——iQﬁilﬂGHRS7——THE*-PERSGNAB*-REPRESEN?AT{VE-MA?

BEEBARE-A-HBMES?EAB--GN‘—BEHAbP-—GP-*?HE--BEGEBEN?*S—-ES?ATE

PHRSUANT—TB—T{TEEA?67—EH§PTER—327

fEt—-The—-heme:tead-—ai}avance—-is—-exempt~€ram—and—has

priortty-over--aii I5--EXEMP?--PROM--ALb--HNSECURED etatms

againse-—-the-astate andﬁés-exemptvfram—executien—a:—provided

tn-Fitte-387-chapter-32;-park-2;

t3}--Homestead-ailowance The-homestead ta--in--addikion
te-—qny——shure"—paasing—-te—the~snrviving—speuse-cr—minar—ar
dependent-chitd-by-the-wili-of-the-decedent-unisas-skharwise
pravided7—by—intestatc~snccession,*or——by*—way—~of—-eiecbive
sharesd

Seetion-i6v--Section-72-2-8027-MCA;-is-amended-te-read=

472-2-802:--ExeMpt--propereyr—--fj--in-additian-te-the
homestead-allowancer~the FHE anrviving-speuse-of-p--decedent
who—-was-domicited-in-this-state-is-entitiad—frem—the-estate
to—vaiue~nat-exceeding-$37599*—in——exees:-—of-—any——:ecurity
interests—-—therein-—in——hensehoid-*furn%euref——autemobiiEST

Eurnishingsr-appiiances7~and-personni—effect37-fi——there——is
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no—-surviving--spousery-chitidren-of-the-decedent-are-entitiecd
Jointiy-to——the--same--value-——If—encumbered--chatteis--are
setected--and-—if-the-vatue-in-excess-of-security-incerestars
pius-that-of-sther-exempt-propertyy-is-iess-than--5375886--or
r€--there—-ts——nokt--$37500--worth--cf-exempt-preperty-in-the
estater—the-spouss-or-chitdren-are-entitied-to-other--assets
of--the--sskater--if-any;-to-the-extent-necessary-to-make-up
the-537560-vatues
t23--Rights-to-exempt-preperty--and--assets—-needed--to
make-—up--n-defieiency-of-exempt-property-have-priortey-over
atl-eciaims-against-the-estate;-except-that-the-right-te—-any
gssets—-to--make--up--a--deficieney-of-exempt-preperty-shatl
abate-as-necessary-to-permit-prior-payment-cf the homestend
altiswance-—and-family-atlowances
t3}-—Fhese--rights--are—-in—-addition—to-any-benefiv-or
share-passtng-to-the-surviving-spense--or--ehitdren—-by--the
witi-of-the-decedent-untess-otherwise-prevideds-by-intestate
suceession;—or-by-way-of-eitective-shares#
Section-1t¥r--Section-72-2-8837-MEA;-is-amended-to-read:
432-2-803-~--Pamity-~atiowencer---ti)-in-addition-to-the
right-te a homestead-aiitowance-and-exempt-propertys-—if--the
decedent--was—-—-demtcited-in-this-statey-the-anrviving-spsouse
and-minar--chitdren--whom--the--decedent-—-was--obitigated--to
support-and-chitdren-who-were-in-fact-being-supperted-by-him

are--entitimd--to-a-reassnabie-atrowance-in-money-ont-sf-the
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eatate~--for--their—--maintenance---durtng—---the---period---of
adminrastrationr--which-atiowance-may-not-continpe-for-tenger
than-t-year—if-the-estate-is-inadeguate-to-discharge-attewed
claima:-Fhe-atiswance-may-be--patd--as--a--tump--sum—-cr--in
peritodie-instatimentas
t2}--~Ft--ta-payabie-to-the-surviving-spouse;-+f-tivings;
fer—the-use-of -the-surviving-sapauss-and-minor-and--dependent
children; —-otherwise-to-the-chttdren-or-persons-having-their
care-and-custodyr-but-in-case-any-minor-chitd--or--dependent
ehitd-is-mok-titving-with-the-surviving-spounser;-the-atiawvance
may--be-made-partially-to-the-chitd-or-his-guardtan-cr-other
persen-having-his-ecare-and--¢custody--and--partiatiy--to--the
spounse;-as-their-needs-may-appears
+3)--TFhe--famity--allowance--ts--exempt-—-from--and--has
priority--ever--alti--cigima—-but--not--over--the--—-haomestead
attewances
t44--Phe-famity-nttowance-is-not-echargeable-against-any
benefit-or-share-passing-te-the-surviving-spouse-or-chitdren
by--the—-wiltit--of-the-decedent—uniess-strherwise-provideds;-by
intestate-successiony-or-by-way-of-etective-shares
£5¢-—-FPne-~death--of—~any-—-persen--entitted--to--—famity
aitowance——terminatea-his-right-te-atiowances-not-yetr-paidst
Section-1t8:--Section-F72-2-B04;-MEa7—is-amended-to-read:
u32-2-804---Sources-determinatrony--and--documentatiens

tty---if---the--estate—-is--otherwise—-suffictent;——property

17— HB 19

10

11

12

13

14

15

16,

17
18
19
20
21
22
23
24

25

HB 0019/04

specificaliy-devised--is--not—-used--to--satisfy--righta--¢to
homestead--and-exempe-propertyr-Subdect—to—thia-resrrictiony
the-sprviving-spouses-the-quardians-of-the—-miner--chitdreny
orjchildren—wha-nre—adu}es—may-aeiect—property—of-the*estate
as the homeatead-atiowanee-and-exempt-propertys-The-perssnat
vepresentative—-—may-—-make——these-selections-if-the-surviving
apousey;—the-chitdrens;-ar-the-quarditana-sf-she-minsr-chitdren
are-unable-or-faii-te-de-so-within-a-reascnabie-time--or—-if¢
ehere——are-—-na—guardians-of-the-minor-chitdrens-Fhe-personai
representative—-—may--execute--an—-instrument--or---deed---of
distributieon-to-establish-the-ownership-of-property-taken-as
gﬁg—homestead-niiownnce—or—exempt‘property:—He-mny*detetmine
the--famity--miiowance-in-a-lump-aum-not-exceedrng-56,608-or
periodic-instaiiments-not-exceeding-5500--per--month--for--3%
year--and-may-disburse-funds-of-the-eatate-in-payment-of-the
famity-attowance-and-any-part—-of--the--homestead--aitowance
payabie-in-cashs

t2y--Phe--personat--representative-—-or--any--tnterested
peraon-aggrieved-by-any-seitectiony-~determinationy;--payment;
propossed--paymentz--or-fatiure-to-act-under~this-section-may
petition-the-court-for-apprepriate-retief;~which-retief--may
provide-s-famity-ariowance-targer-or-smatier-enan-that—-which
the---personat---representative--determined--or—-couid--have
determinedst

Section—1395:--Sectiton-72-3-101;-MEA;~ta-amended-to-read:
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472-3-181v--Bevoiutien---of---estate---at---death--——--
restrictions+——~{1}-——Fhe-power-of-a-persen-to-leave-preperty
by-witi-and-the-rights-of-creditorsr-devisees;-and-heirs—-to
hts-preperty-are-subjeet-te-the-rastrictrons-and-timitations
contatned--in--this-code-to-faciltitate-tha-prompt-settiement
of-astatess
t2}--Upon-the-death-of-a-person;-his-reat-and--perasnal
property--devoives—-to--the-persens-to-whom-it-ts-devised-by
hts-tast-wittt-or-to-those-indicated-as-subatitutea—€or-~them
ta---gases—--itnvatving-——tapse;---renunciarien;-—-—sg——-gthar
etrcumatances-affecting-the-devoitution--ef-—testate--estates
or7~in-the-absence-cf-testamentary-diapasittons-to-hia-heirs
or-—te——these--indicated-—as--substitutes -for-them-tn-cases
tnveiving--renunctation--or-—other--circumstances-—affecting
devointion-—of--intestate—-estates;-subject-toe the homestead
atiowances;-exempt-propeartyr-and-family-attowance;-to--rights
af-creditorsr;-etective-share-of-the-surviving-spouse;-and-te
administrations®
Sectien-28r--Section-32-3-911;-MEA;-is-amended-to-reads
UF2-3-9%1;--Suecessorsi--righta--if-no-admintstrations
ti-In-the-absence-af-administration;-the-heirs-and-deviasees
are-entitied-to-the-estate-in-asesrdance-with-the-terma-of-a
probated-witi-or-the-taws-of-tntestate-successions
t2}--Devisees-may-establitsh-titie-by-the-probated--wiit

to---devised--property;-—Persons--entitted--to--property—-by
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homestaad-atiowance;-exemption;-or-intestaey--may--estabiish
title--thereto--by--proof--ef--the-decedentis-ownership;-his
deathr-and-thetr-retationship-to-the-decedents
t33--Successors—take-subject-to—ati-charges-tncident-to
admintsteatronr-—inciuding--the--etaitms-—of -——creditors———and
attowanees-—-of --surviving--spouse-and-dependent-chitdren-and
subject-to-the-righta-of-athers—-resutting--from--abatementy
recatner;-advanecement;-and-ademptionst
Section-2i--~Sectiton--F2-3-11837-—MEA;--ia--amended--to
reads
L32-3-3383r--Summary--procedure-—-for—-disbursement ——and
distributions--——-F¥f---it-—-appears--from--the--inventory--and
appratsal-that-the-vatue-of-—the--net--distributabie--estate
does-~net-—exceed-—$737500-or-the-valtua-of-the-entire-estate;
tesa-tiens-and-encumbrancea;-dees-nst-exceed the hemestend
atiowance ELEEFIONy-exempt-property;—-famity-atiowance;-coata
and-expenses-of-administrationy-reasonabte-funerat-expensesy
and--reassnable--and-necessary-medicat-and-hespitat-expenses
of -—the--tast--iltiness--of--the---decedent;---the---personat
representatives--without--giving--notice--te--credttorsr-may
immediately--disburse-—and--distribute—-the--estare--to--the
perasns--entitied--thereto~-and--fiie-a-closing-statement-as
provided-in-F2-3-11844
Seetion-22--~Seckion--F2-3-1164;-~-MEA7--is--amended--to

read:
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u132-3-1184v--€tosing-~by--sworn--atatement—-nf-personal
representative----termination—-of—-appointments-—-—{i4--tnieas
prohibited--by-—-order—-of--the--court-and-except—for-estates
being-admintstered-by-supervised-perssonat-represencatives;-
personal-representative-may--ctese--an--estate--—administered
under—the-summary-procedures-cf-F2-3-1103-by-£fiting-with-the
eourty-—ft-—any--time-afrer-disbursemene-and-distribucton-cf
the-estater-a-verrfied~statement-stating-thats
tay--te-—-the---best---knewtedge---of---the--—-persenai
sepresentative;——the--vatue--of-the-net-distributeble-estate
did-not-exceed-577568-or-the-vaine-—of-—the--sntire—-estate;
tess--tiens-—-and-—encumbrancess-did-not-exceed the homestead
attrowance EEEETION;-axempk-property;-famity-mitowance;-costs
and-expenses-of-admintatrattonr-reassnabie-£funerat-expensesy
and-reasonabie;-necessary-medicat-and-hespitat--expenaes--of
the-tast-ittinmss-—cf-tha-decadent;
tb}-—the-persenai-representative-has-fotty-administered
the-estate-by-payment-of-inheritance-taxes-and-by-disbursing
and-distributing-it-ta-the-perssns-sntitied-therete;-and
tcy-——the-perscnat-representative-has-sent-a-copy-of-the
closing-—statement-—-to-ati-distributees-of-the-estate-and-to
ati-creditors-sr-other-ctatmants-of-whom-he-ts-—aware~-whose
¢taima--are-neither-paid-nor-barred-and-has-furnished-a-fuii
account—tn-writing-cf-his-admintstration-to-the-ditatributees

whose-intereata-are-affecteds
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t2y--¥If--no--acticns--or--proceedings-—-invelving-———the
personat--representative--are-—pending--in--the-court-i-year
aftar—-the-cltosing-statement-ia-fitedy-ehe-appotnement-cf-the
personal-representative-terminatess

t3F-—A-closing-acatement-fited-under-this--section--has
the-same-effect-as-one-fited-under-72-3-188474

SECPION-23---SECTION--70-32-283+—-MEA7—-¥5--AMENDED— P&

REAB+
L79-32-%837--From--whose~--property--homestead—-may---be

setected ----deciaration--en-behaif-of-decedent: t1} If-the

etaimant-he is married;-the-homestead-may-be-—-selected--from
the--preperty--of--etther--spouser—-When-the-cltaimant-is-not
marvied;-the-homestead-may-be-selected-£from-any--of--his—-or

her-propertys

fneludes-a-personai-representative-of--a--decedentlis--estate

who--under--372-2-88%--deciares—-a-homestend~on-behalf-ocf-the

estates®

SECPION-247--SEEPION--268-32-3B867;——MEA7~~- S~ -AMENBEB- -F6

REAB+

L38-32-106+v-—CONPENES———-OP -~ -—BECHARAFFENT £ty FThe

deciaration-of-homestead-must-contain-a-satatement——that--the
person-making-it-is-restding-on-the-premises—and-ciaims—them
as-a-homestead-and-a-descriprion-of-the-premises-

t2)--3f--the-~deciaration--of-—homestemad-ia-made-by-the
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perscnai-representative-en-behaif--of--a—-decedentts—-astate

under-7z-2-80t7-tt-must-contains

taj~-a-deserintion-ef-the-premisesy

tbi--a-—statement-that—the-surviving-spouss-or-minor-or

dependant-chitd-was-testding-on-the-premises-at-the-time--of

the-decedentta-death;-and

tey--a-—decltarption-that-the-personai-representative-ts

eimiming-the-premises-asa-a-homestead:?

SEEYION-25,--GECPION--FB8-32-3827--MEA; -—I5--AMENBEB-—-FO

REAB:
138-32-3J02+-—-Hew-abandaned-—--decliaracion-—-—A-hemestead

can--be--ebandoned-oniy-by-a-deciaration-of-abandonment-or-a

grant-theresf-exeented-and-acknowtedged-by«
t1}--the-husband-and-wife-i1f-the-etatmant--is~--marrteds
t2}-~the-ctaimant-if-unmarriedss-or

t3}--the—-perssnai--representative——if-a-dectaration—is

made—on-behaif-of-a-decedenclas-estate-under-72-2-031:4

NEW SECTION. Section 11. Repealer. Sections 25-13-611
through-25-23-63%3, 25-13-612, 25-13-616, and 25-13-617, MCA,
are repealed.

NEW SECTION. Section 12. Cedification instruction.
(1) Sectiong 1 through 5 are intended to be codified as an
integral part of Title 2%, chapter 13, part &6, and the
provisions of Title 25, chapcef 13, part 6, apply to

sections 1 through 5,
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{2) Section 6 is intended toc be codified as an
integral part of Title 70, chapter 32, part 2, and the
provisions of Title 70, chapter 32, part 2, apply to section
6.

NEW SECTION. Section 13. Saving clause. This act does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before the
effective date of this act.

NEW SECTION. Section 14, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. 1If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

-End-
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e MBICR S e 19.87 .

MR. PRESIDENT
We, your committee on..... SENATE . JUDICIARY ...............................................................................................
having had Under CoNSIEration.........coooiiiii e e HOUSE BILL ......... No...‘l.? ..........

Third reading copy { _ blue )
color

General revision of laws relating to property exempt from execution.
Mercer (Thayer) '

1. Title, line 7.
Strike: "70-32-103,"

2. Title, line 8.
Strike: "70-32-106,"
Following: "70-32-213,"
Insert: "AND"

3. Title, lines 8 through 10.

Following: "70-32-214," on line 8

Strike: the remainder of line 8 through "72-3-1104,"
on line 10

4. Page 2, line 21.
Following: "#67660"
Strike: "$4,500"
Insert: "“$6,000"

5. Page 3, line 2.
Following: "#37566"
Strike: "$1,200"
Insert: "%2,500"

6. Page 8, line 16 through page 23, line 16.
Strike: sections 11 through 25 in their entirety
Renumber: subsequent sections

XKXKERX AND AS AMENDED

BE CONCURRED IN
IO NERORRGE

Senator Mazurek /,-/ Chairman.



