
HOUSE BILL NO. 19 

INTRODUCED BY MERCER 

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS 

IN 

JANUARY 5, 1987 

JANUARY 19, 1987 

JANUARY 20, 1987 

JANUARY 21, 1987 

JANUARY 22, 1987 

IN 

JANUARY 24, 1987 

MARCH 10, 1987 

MARCH 13, 1987 

MARCH 16, 1987 

THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 92; NOES, 3. 

TRANSMITTED TO SENATE. 

THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 49; NOES, 1. 

RETURNED TO HOUSE WITH AMENDMENTS. 



MARCH 20, 1987 

MARCH 21, 1987 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 
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IICUiE BILL NO. 19 

INTRODUCED BY --~----~-----------------------------------
BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS 

A BILL FOR AN ACT ENTITLED: "'AN ACT FOR THE GENERAL 

REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION; 

AMENDING SECTIONS 25-13-614, 70-32-104, 70-32-213, 

70-32-214, 72-2-102, 72-2-205, 72-2-704, 72-2-705, 72-2-801 

THROUGH 72-2-804, 

72-3-1104, MCA; AND 

72-3-101, 72-3-911, 72-3-1103, AND 

REPEALING SECTIONS 25-13-611 THROUGH 

25-13-613, 25-13-616, AND 25-13-617, MCA."' 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Protection of property of 

residents. A resident of this state is entitled to the 

exemptions provided in this part. 

NEW SECTION. Section 2. Claim enforceable aqainst 

exempt property. Notwithstanding any other provision of this 

part, a creditor may levy against exempt property to enforce 

a claim for: 

(1) the purchase price of the property; or 

(2) a Loan made for the express purpose of enabling 

the judgment debtor to purchase the property and used for 

that purpose. 

NEW SECTION. Section ]. Property exempt without 

~"" <ovi<I>O~ Coundl 
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limitation. A judgment debtor is entitled to exemption from 

execution of the following: 

(1} professionally prescribed health aids for the 

judgment debtor or a dependent of the judgment debtor; 

(2) benefits the judgment debtor has received or is 

entitled to receive under federal social security or local 

public assistance legislation; 

(3) veterans' benefits; 

(4) disability or illness benefits; 

(5) benefits paid or payable for medical, surgical, or 

hospital care to the extent they are used or will be used to 

pay for the care; 

(6) maintenance and child support; and 

(7) a burial plot for the judgment debtor and his 

family. 

NEW SECTION. Section 4. Personal property exempt 

subject to value limitations. A judgment debtor is entitled 

to exemption from execution of the following: 

(1) the judgment debtor's interest, not to exceed 

$6,000 in aggregate value, to the extent of a value not 

exceeding $600 in any item of property, household 

furnishings and goods, appliances, jewelry, wearing apparel, 

books, animals, crops, and musical instruments; 

(2) the judgment debtor's interest, not to exceed 

$3,500 in value, in one motor vehicle; 

-2- INTRODUCED BILL 
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(3) the judgment debtor's interest, not to exceed 

$3,000 in value, in any implements, professional books, or 

tools, of -the trade of the judgment debtor or a dependent of 

the judgment debtor; and 

(4) the judgment debtor's interest, not to exceed 

$4,000 in value, in any unmatured life insurance contracts 

owned by him. 

NEW SECTION. Section 5. Tracing exempt personal 

property. {1) If money or other property exempt under 

{sections J and 4J has been sold or has been lost, damaged, 

or destroyed and the judgment debtor has been indemnified 

for it, he is entitled for 6 months to an exemption of 

proceeds that are traceable (for example, in a bank or 

savings account). 

(2) Earnings exempt under 25-13-614 remain exempt for 

45 days after receipt by and while in the possession of the 

judgment debtor in a form into which the exempt earnings are 

traceable (for example, in a bank or savings account). 

(3} Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

NEW SECTION. Section 6. Tracing homestead proceeds. 

{1) If property or a part thereof that could have been 

claimed as an exempt homestead has been sold or taken by 
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condemnation or has been lost, damaged, or d-estroyed and the 

owner has been indemnified for it, he is entitled for 18 

months to exemption of the proceeds that are traceable. 

{2) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

Section 7. Section 25-13--614, MCA, is amended to read: 

"25-13-614. Earnings of judgment debtor. (1) Bxeepe-as 

p~ev~ded-~ft-e~b~ec~~on-trt7-~fte--earn~n~a--ot--~ft~--;~cgmen~ 

deb~c~--rer-his-pe~eonai-serv±ees-rendered-d~ring-the-45-day 

per±od-prtor-to-~fte-ievy--o~--e~eeutioft--er--attaehmen~--are 

exempt--to--the--extent--e~ch-earnin~s-are-fteeessary-rer-the 

s~pport-o£-h±s-famiiyo 

tit--tat No earnings are exempt unless the judgment 

debtor complies with 25-13-411. 

tbt--Barnings---are--exempt--under--~his--see~~on--Erom 

;ud~ments-or-orders-£or-ma±ntenanee-er-chi±d-s~pport-oniy-~o 

the-exteftt-allowed-br-l5-e~s~e~-l6T3~ 

tet--ene-haif-o£-earnings--are--not--exempt--Eor--debts 

inccrred--by--the-;~dgment-debtor-or-his-fami~y-for-gasoiine 

and-the-eommoft-neeeesar±es-o£-i±feo 

t3t--The-words-«hia-£am±lyu,-ae-~sedr±n--this--seet±on7 

exeept--to--the--extent-~that--these--werds-ineltide-a-~erson 

eovered-by-a-;ud9ment-or-order-tlnder-suBseet±on-t2tT-are--to 
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be-eena~r~ed-~e-ine%~de~ 

tat--~he-judgment-debter~s-apouae~ 

tbt--every--persen-who-resides-with-t~e-judgment-debter 

~nder-his-eare-er-ma±ntenanee-and-wfte-is~ 

tit--a-m±nor-ehi±d-ei-the-jud~ment--debter--or--or--his 

spe~se-or-fo~mer-spe~seT 

tiit-a--minor--~randehildy--brothery-er-sieter-or-minor 

ehild-e£-a-brother-or-aister-o£-the-judgment--debtor--or--e£ 

his-spouse• 

tiiit-a--EatherT-mother,-grandEatherr-or-grandmether-o£ 

the-;udgment-debtor-or-o£-his-speuse-or-£ormer-speuse~ 

tivt-an--unmarried--sister,--brethery--or---any---other 

relatiye--o£--the--judgment-debtor-mentioned-in-this-seetion 

whe-has-a~~a~fted-~he-a~e-ef-ma;erity-aftd-is-ttftab%e--te--eare 

fer-e~-suppor~-himse~fT 

(2) Except as provided in subsections (3) and (4), the 

maximum part of the aggregate disposable earnings of a 

judgment debtor for any workweek that is subjected to 

garnishment may not exceed the lesser of: 

(a) the amount by which his disposable earnings for 

the week exceed 30 times the federal minimum hourly wage in 

effect at the time the earnings are payable; or 

{b) 25% of his disposable earnings for that week. 

(3) The restrictions of subsection {2) do not apply in 

the case of an order or judgment for the maintenance or 
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support of any person, issued by a court of competent 

jurisdiction, or pursuant to an administrative procedure 

that is established by state law, affords substantial due 

process, and is subject to judicial review. 

{4) (a) The maximum part of the aggregate disposable 

earnings of a judgment debtor for any workweek that is 

subject to garnishment to enforce an order described in 

subsection (3) may not exceed: 

(i) 50% of the judgment debtor's disposable earnings 

for that week if he is supporting his spouse or dependent 

child (other than a spouse or child for whom the order is 

issued); or 

(ii) 60% of the judgment debtor's disposable earnings 

for that week if he is not supporting a spouse or dependent 

child described in subsection (4)(a)(i). 

(b) However, the amount stated in (4)(a)(i) may be 55% 

and the amount stated in (4)(a)(ii) may be 65\ if such 

earnings are being garnished to enforce an order for 

maintenance or support for a period prior to the 12-week 

period that ends with the beginning of such workweek. 

(5) For the purposes of this section, the definitions 

of earnings, disposable earnings, and garnishment are as set 

forth in 15 U.S.C. 1672." 

Section 8. Section 70-32-104, MCA, is amended to read: 

''70-32-104. Dimi~a~*e"~ Limitation on qttaftt±ey--aftd 
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value wftieh-may-be-seiee~ed. (1) Homeseeads-may-be--seiee~eft 

an~-eiaimed-eons±sting-e£~ 

tat--a--quane±~y--er--rand-not-exeeeding-3i8-ae~es-~sed 

rer-a~rieuit~ra%-p~r~oses-and-efte-dweiiin~-ho~se--or--mebiie 

home--ehereon--and-~es-app~rtenanees-and-not-ifteiuded-±n-any 

munieipai±ty~ 

tbt--a-qnantity-o£-iand--not--in--a--mnn±ei~a+ity,--not 

exeeed±nq-T-aere-and-not-nsed-fer-agrienitarai-or-eommereiai 

~urposes7--and-tfte-dweii±ng-ftouse-or-mobiie-home-thereon-and 

±ts-appartenanees~-or 

tet--a-qnant±ty-of--iand--within--a--m~nieipaiity7--not 

e~eeed±nq--one-~onrth--o£-an-aere,-and-the-dwei±ing-honse-or 

mobile-home-eftereo~-and-~~s-appHrtenaftees• 

tit--Sueh ~ homesteadT-*n-e~efter-caeeT--shaii ~ not 

exceed in value ~he--~~m--oP $40,000. HoweYer,-~ft In any 

proceedings instituted to determine the value of such 

homestead, the assessed value of the land with included 

appurtenances~ if any, and of the dwelling house as appears 

on th"' last completed assessment roll preceding the 

institution of such proceedings shall be prima facie 

evidence of the value of the property claimed as a 

homestead. 

{2) If a claimant who is an owner of an undivided 

interest in real property claims a homestead exemption, he 

is limited to an exemption amount proportional to his 
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undivided interest." 

Section 9. section 70-32-213, MCA, is amended to read: 

"70-32-213. Sale proceeds equal to exemption 

protected. The money paid to the claimant is entitled, for 

the period of 6 18 months thereafter, to the same protection 

against legal process and the voluntary disposition of 

either spouse which the law gives to the homestead." 

Section 10. Section 70-32-214, MCA, is amended to 

read: 

"70-32-214. Compensation of appraisers. The court must 

fix ~he a reasonable amount as compensation er for the 

appraisers,-ne~-~o-excee~-$3--pe~--d8y--eaeh--ror--~he--~ime 

ae~tt8lly-eftg89'ed." 

Section 11. Section 72-2-102, MCA, is amended to read: 

"72-2-102. waiver of rights by spouse. The right of 

election of a surviving spouse and the rights of the 

surviving spouse to the homestead a~rew8nce, exempt 

property, and family allowance or any of them may be waivedr 

wholly or partially, before or after marriage, by a written 

contractr agreement, or waiver signed by the party waiving 

after fair disclosure. Unless it provides to the contrary, 

a waiver of ''all rights" (or equiva~ent language) in the 

property or estate of a present or prospective spouse or a 

complete property settlement entered into after or in 

anticipation of separation or divorce is a waiver of all 

-a-
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to elective share, homestead a%iewafte~, exempt 

and family allowance by each spouse in the 

of the other and a renunciation by each of all 

benefits which would otherwise pass to him from the other by 

intestate succession or by virtue of the provisions of any 

will executed before the waiver or property settlement.•• 

Section 12. Section 72-2-205, MCA, is amended to read: 

"72-2-205. Requirement that heir survive decedent by 

one hundred twenty hours. Any person who fails to survive 

the decedent by 120 hours is deemed to have predeceased the 

decedent for purposes of homestead ai--lowl!"ee, exempt 

property, and intestate succession, and the decedent's heirs 

are determined accordingly. If the time of death of the 

decedent or of the person who would otherwise be an heir or 

the times of death of both cannot be determined and it 

cannot be established that the person who would otherwise be 

an heir has survived the decedent by 120 hours, it is deemed 

that the person failed to survive for the required period. 

This section is not to be applied where its application 

would result in a taking of intestate estate by the state 

under 72-2-207." 

Section 13. Section 72-2-704, MCA, is amended to read: 

11 72-2-704. Effect of election on benefits by will or 

statute. (1) The surviving spousets election of his elective 

share does not affect the share of the surviving spouse 
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provisions of the decedent's will or intestate 

unless the surviving spouse also expressly 

in the petition for an elective share the benefit 

of all or any of the provisions. If any provision 

benefit which 

is so 

would renounced, the property or other 

otherwise have passed to the surviving spouse thereunder is 

treated, subject to contribution under 72-2-706(2), as if 

the surviving spouse had predeceased the testator. 

(2) A surviving spouse is entitled to homestead 

aiiewe~ee, exempt property, and family allowance whether or 

not he elects to take an elective share.u 

Section 14. Section 72-2-705, MCA, is amended to read: 

"72-2-705. Augmented estate. The augmented estate 

means the estate, reduced by funeral and administration 

expenses, homestead ei%ew8nce, family allowances and 

exemptions, and enforceable claims, to which is added the 

sum of the following amounts: 

{1) the value of property transferred to anyone other 

than a bona fide purchaser by the decedent at any time 

during marriage, to or for the benefit of any person other 

than the surviving spouse, to the extent that the decedent 

did not receive adequate and full consideration in money or 

money's worth for the transfer, if the transfer is of any of 

the following types: 

(a) any transfer under which the decedent retained at 

-10-
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the time of his death the possession or enjoyment of or 

right to income from the property; 

(b) any transfer to the extent that the decedent 

retained at the time of his death a power, either ~lone or 

in conjunction with any other person, to revoke or to 

consume, invade, or dispose of the principal for his own 

benefit: 

(cj any transfer whereby property is held at the time 

of decedent 1 s death by decedent and another with right of 

survivorship; 

(d) any transfer made to a donee within 2 years of 

death of the decedent to the extent that the aggregate 

transfers to any one donee in any of the years exceed 

$3,000; 

(2) any transfer is excluded if made with the written 

consent or joinder of the surviving spouse. Property is 

valued as of the decedent's death except that property given 

irrevocably to a donee during lifetime of the decedent is 

valued as of the date the donee came into possession or 

enjoyment if that occurs first. Nothing herein shall cause 

to be included in the augmented estate any life insurancew 

accident insurance, joint annuity, or pension payable to a 

person other than the surviving spouse, 

(3) the value of property owned by the surviving 

spouse at the decedent's death, plus the value of property 
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transferred by the spouse at any time during marriage to any 

person other than the decedent which would have been 

includable in the spouse's augmented estate if the surviving 

spouse had predeceased the decedent, to the extent the owned 

or transferred property is derived from the decedent by any 

means other than testate or intestate succession without a 

full consideration in money or money's worth. For purposes 

of this scbsection: 

(a) property derived from the decedent includes but is 

not limited to any beneficial interest of the surviving 

spouse in a trust created by the decedent during his 

lifetime, any property appointed to the spouse by the 

decedent • s exercise of a general or special power ,}• 

appointment also exercisable in favor of others than ::1e 

spouse, any proceeds of insurance (including accident~ 

death benefits) on the life of the decedent attributable to 

premiums paid by him, any lump sum immediately payable and 

the commuted value of the proceeds of annuity contracts 

under which the decedent was the primary annuitant 

attributable to premiums paid by him, the commuted value of 

amounts payable after the decedent's death under any public 

or private pension, disability compensation, death benefit, 

or retirement plan, exclusive of the fed~ral social security 

system, by reason of service performed or disabilities 

incurred by the decedent, any property held at the time of 

-12-
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decedent's death by decedent and the surviving spouse with 

riqht of survivo~ship, any property held by decedent and 

transferred by contract to the surviving spouse by reason of 

the decedent's death, and the value of the share of the 

surviving spouse resulting from rights in community property 

in this or any other state formerly owned with the decedent. 

Premiums paid by the decedent's employer, his partner, a 

partnership of which he was a member, or his creditors are 

deemed to have been paid by the decedent. 

(b) property owned by the spouse at the decedent's 

death is valued as of the date of death. Property 

transferred by the spouse is valued at the time the transfer 

became irrevocable or at the decedent's death, whichever 

occurred first. Income earned by included property prior to 

the decedent's death is not treated as property derived from 

the decedent. 

(c) property owned by the surviving spouse as of the 

decedent's death or previously transferred by the surviving 

spouse is presumed to have been derived from the decedent, 

except to the extent that the surviving spouse establishes 

that it was derived from another source. 

( 4) For the purposes of this section, a bona fide 

purchaser is a purchaser for value in good faith and without 

notice of any adverse claim. Any recorded instrument is 

prima facie evidence that the transfer described therein was 
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made to a bona fide purchaser.• 

Section 15. Section 72-2-801, MCA, is amended to read: 

"72-2-801. Homestead aiiowsftee. tTt-A-s~~¥i¥in9-~pou~e 

ef-a-deeedeft~-whe-was-doaieiied-ift-this-state-is-efteitled-to 

a-homestead-aiiovanee-of-$i&,eee.-ft-there-is--no--sur•~•in~ 

speaseT--eaeh--minor--ehi%0--and-eaeh-dependent-ehiiS-ef-~he 

deeeSen~-ie-eftti~led-to-a-homestead-a%%owanee--8me~ntin~--~e 

$i9T9&97--divided--by--the--ft~mber--er--miner--snS-depenaen~ 

ehildren-o£-the-deeedent• 

(1) (a) The personal representative may exercise the 

right to claim a homestead on behalf of a surviving spouse. 

If there is no surviving spouse, the personal representative 

may exercise the right on behalf of any minor child and any 

dependent child of the decedent, divided by the number of 

minor and dependent children of the decedent. 

(b) (i) The homestead consists of the dwelling house 

or mobile home, and all appurtenances, in which the decedent 

resided and the land, if any, on which the residence is 

located. 

(ii) The homestead may not exceed in value $40,000. In 

any proceedings instituted to determine the value of such 

homestead, the assessed value of the land with included 

appurtenances, if any, and of the dwelling house as appears 

on the last completed assessment roll preceding the 

institution of such proceedings is be prima facie evidence 
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of the value of the Property claimed as a homestead. 

(2) The homestead a%%owa~ee-~s--exemp~--£rom--a~d has 

priority over all claims against the estate and is exempt 

from execution as provided in Title 70, chapter 32, part 2. 

(3) Homesteed--a±iowane~ The homestead is ln addition 

to any share passing to the surviving spouse or minor or 

dependent child by the will of the decedent unless otherwise 

provided, by intestate succession, or by way of el.ective 

share." 

Section 16. Section 72-2-802, MCA, is amended to read: 

"72-2-802. Exempt property. (1) In addition to the 

homestead e±iowanee, the surviving spouse of a decedent who 

was domiciled in this state is entitled from the estate to 

value not exceeding $3,500 in excess of any security 

interests therein in household furniture, automobiles, 

furnishings, appliances, and personal effects. If there is 

no surviving spouse, children of the decedent are entitled 

jointly to the same value. If encumbered chattels are 

selected and if the value in excess of security interests, 

plus that of other exempt property, is less than $3,500 or 

if there is not $3,500 worth of exempt property in the 

estate, the spouse or children are entitled to other assets 

of the estate, if any, to the extent necesGary to make up 

the $3,500 value. 

{2) Rights to exempt property and assets needed to 
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make up a deficiency of exempt property have priority over 

all claims against the estate, except that the right to any 

assets to make up a deficiency of exempt property shall 

abate as necessary to permit prior payment of the homestead 

e%%owan:ee and family allowance. 

(3) These rights are in addition to any benefit or 

share passing to the surviving spouse or children by the 

will of the decedent unless otherwise provided, by intestate 

succession, or by way of elective share.'' 

Section 17. Sectjon 72-2-803, MCA, is amended to read: 

"72-2-803. Fam.ily allowance. {1) In addition to the 

right to ~homestead a~rowanee and exempt property, if the 

decedent was domiciled in this state, the surviving spouf'.e 

and minor children whom the decedent was obligated tu 

suppor:t and children who wen• in fact being supported by him 

are entitled to a reaso;.able allowance in money out of the 

estate for their maintenance during the period of 

administration, which allowance may not continue for longer 

than 1 year iE the estate is inadequate to discharge allowed 

claims. The allowance may be paid as a lump sum or in 

periodic installments. 

(2) It is payable to the surviving spouse, if living, 

for the use of the surviving spouse and minor and dependent 

children, otherwise to the children or pe:~:sons having their 

care and custody; but in case any minor child or dependent 
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child is not living with the surviving spouse, the allowance 

may be made partially to the child or his guardian or other 

person having his care and custody and partially to the 

spouse, as their needs may appear~ 

(3) The family allowance is exempt from and has 

priority over all claims but not over the homestead 

a%1-owanee. 

(4) The family allowance is not chargeable against any 

benefit or share passing to the surviving spouse or children 

by the will of the decedent unless otherwise provided, by 

intestate succession, or by way of elective share. 

(5) The death of any person entitled to family 

allowance terminates his right to allowances not yet paid.• 

Section 18. Section 72-2-804, MCA, is amended to read: 

•72-2-804. Source, determination, and documentation. 

(1) If the estate is otherwise sufficient, property 

specifically devised is not used to satisfy rights to 

homestead and exempt property. Subject to this restriction, 

the surviving spouse, the guardians of the minor children, 

or children who are adults may select property of the estate 

as the homestead a%%owanee and exempt property. The personal 

representative may make these selections if the surviving 

spouse, the children, or the guardians of the minor children 

are unable or fail to do so within a reasonable time or if 

there are no quardians of the minor children. The personal 
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representative may execute an instrument or deed of 

distribution to establish the ownership of property taken as 

~ homestead a~%owance or exempt property. He may determine 

the family allowance in a lump sum not exceeding $6,000 or 

periodic installments not exceeding $500 per month for 1 

year and may disburse funds of the estate in payment of the 

family allowance and--any--part-or-tfte-homestead-a%iowanee 

payabie-%n-casft. 

(2) The personal representative or any interested 

person aggrieved by any selection, determination, payment, 

proposed payment, or failure to act under this section may 

petition the court for appropriate relief, which relief may 

provide a family allowance larger or smaller than that which 

the personal representative determined or could have 

determined." 

Section 19. Section 72-J-101, MCA, is amended to read: 

"72-l-101. Devolution of estate at death 

restrictions. (1) The power of a person to leave property by 

will and the rights of creditors, devisees, and heirs to his 

property are subject to the restrictions and limitations 

contained in this code to facilitate the prompt settlement 

of estates. 

(2) Upon the death of a person, his real and personal 

property devolves to the persons to whom it is devised by 

his last will or to those indicated as substitutes for them 
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in cases involving lapse, renunciation, or other 

circumstances affecting the devolution of testate estates 

or, in the absence of testamentary disposition, to his heirs 

or to those indicated as substitutes for them in cases 

involving renunciation or other circumstances affecting 

devolution of intestate estates, subject to the homestead 

ai±owa~ee, exempt property, and family allowance, to rights 

of creditors, elective share of the surviving spouse, and to 

administration.'' 

Section 20. Section 72-3-911, MCA, is amended to read: 

''72-3-911. Successors' rights if no administration. 

{1) In the absence of administration, the heirs and devisees 

are entitled to the estate in accordance with the terms of a 

probated will or the laws of intestate succession. 

(2) Devisees may establish title by the probated will 

to devised property. Persons entitled to property by 

homestead aiio¥8nee, exemption, or intestacy may establish 

title thereto by proof of the decedent's ownership, his 

death, and their relationship to the decedent. 

(3) Successors take subject to all charges incident to 

administration, including the claims of creditors and 

allowances of surviving spouse and dependent children and 

subject to the rights of others resulting from abatement, 

retainer, advancement, and ademption." 

Section 21. Section 72-3-1103, MCA, is amended to 
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read: 

"72-3-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the value of the net distributable estate does not 

exceed $7,500 or the value of the entire estate, less liens 

and encumbrances, does not exceed the homestead s~~owane~, 

exempt property, f~mily allowance, costs and expenses of 

administration, reasonable f'1neral expenses, and reasonable 

and necessary medical and hospital expenses of the last 

illness of the decedent, the personal representative, 

without giving notice to creditors, may inunediately disburse 

and distribute the estate to the persons entitled thereto 

and file a closing statement as provided in 72-3-1104." 

Section 22. Section 72-3-1104, MCA, is amended ~n 

read: 

"72-3-1104. Closing by sworn statement of personal 

representative termination of appointment. (1) Unless 

prohibited by order of the court and except for estates 

being administered by supervised personal representatives, a 

personal representative may close an estate administered 

und~r the summary procedures of 72-3-1103 by filing with the 

court, at any time after disbursement and distribution of 

the est.ate, a verified statement statinq that: 

(a) to the best knowledge of the personal 

representative, the value of the net distributable estate 
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did not exceed $7,500 or the value of the entire estate, 

less liens and encumbrances, did not exceed the homestead 

aiievafte~, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable, necessary medical and hospital expenses of the 

last illness of the decedent; 

(b) the personal representative has fully administered 

the estate by payment of inheritance taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c} the personal representative has sent a copy of the 

closing statement to all distributees of the estate and to 

all creditors or other claimants of whom he is aware whose 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whose interests are affected. 

(2) If no actions or proceedings involving the 

personal representative are pending in the court 1 year 

after the closing statement is filed, the appointment of the 

personal representative terminates. 

(3) A closing statement filed under this section has 

the same effect as one filed under 72-3-1004." 

NEW SECTION. Section 23. Repealer. Sections 25-13-&11 

through 25-13-&13, 25-13-&16, and 25-13-&17, MCA, are 

repealed. 

NEW SECTION. Section 24. Codification instruction. 
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(1) Sections 1 through 5 are intended to be codified as an 

integral part of Title 25, chapter 13, part 6, and the 

provisions of Title 25, chapter 13, part 6, apply to 

sections 1 through 5. 

(2) Section 6 is intended to be codified as an 

integral part of Title 70, chapter 32, part 2, and the 

provisions of Title 70, chapter 32, part 2, apply to section 

6. 

NEW SECTION. Section 25. Saving clause. This act does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 26. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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APPROVED BY COMMITTEE 
ON JUDICIARY 

HOUSE BILL NO. 19 

INTRODUCED BY MERCER 

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS 

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE GENERAL 

REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION; 

AMENDING SECTIONS 25-13-614, 

70-32-106, 70-32-213, 70-32-214, 

70-32-103, 

70-32-302, 

70-32-104, 

72-2-102, 

72-2-205, 72-2-704, 72-2-705, 72-2-801 THROUGH 72-2-804, 

72-3-101, 72-3-911, 72-3-1103, AND 72-3-1104, MCA; AND 

REPEALING SECTIONS 25-13-611 THROUGH 25-13-613, 25-13-616, 

AND 25-13-617, MCA. 11 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Protection of property of 

residents. A resident of this state is entitled to the 

exemptions provided in this part. 

NEW SECTION. Section 2. Claim enforceable <igainst 

exempt property. Notwithstanding any other provision of this 

part, a creditor may levy against exempt property to enforce 

a claim for: 

(l) the purchase price of the property; or 

'( 2) a loan made for the express purpose of enabling 

the judgment debtor to purchase the property and used for 

that purpose. 
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NEW SECTION. Section J. Property exempt without 

limitation. A judgment debtor is entitled to exemption from 

execution of the following: 

{l) professionally prescribed health aids for the 

judgment debtor or a dependent of the judgment debtor; 

(2} benefits the judgment debtor has received or is 

entitled to receive under federal social security or local 

public assistance legislation; 

(3} veterans' benefits; 

(4) disability or illness benefits; 

(5) benefits paid or payable for medical, surgical, or 

hospital care to the extent they are used or will be used to 

pay for the care; 

{6) maintenance and child support; and 

(7) a burial plot for the judgment debtor and his 

family. 

NEW SECTION. Section 4. Personal property exempt 

subject to value limitations. A judgment debtor is entitled 

to exemption from execution of the following: 

{l) the judgment debtor's interest, not to exceed 

$6,000 in aggregate value, to the extent of a value not 

exceeding $600 in any item of property, IN household 

furnishings and goods, appliances, jewelry, wearing apparel, 

books, FIREARMS AND O'fHER SPORTING GOOD?~ animals, FEE_;~ 

crops, and musical instruments; 
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(2) the judgment debtor's interest, not to exceed 

$3,500 in value, in one motor vehiclei 

(3) the judgment debtor's interest, not to exceed 

$3,000 in value, in any implements, professional books, or 

tools, of the trade of the judgment debtor or a dependent of 

the judgment debtor; and 

(4) the judgment debtor's interest, not to exceed 

$4,000 in value, in any unmatured life insurance contracts 

owned by him. 

NEW SECTION. Section 5. Tracing exempt personal 

property. (l) If money or other property exempt under 

[sections 3 and 4] has been sold or has been lost, damaged, 

or destroyed and the judgment debtor has been indemnified 

for it, he is entitled for 6 months to an exemption of 

proceeds that are traceable (for example, in a bank o~ 

savings account). 

(2) Earnings exempt under 25-13-614 remain exempt for 

45 days after receipt by and while in the possession of the 

judgment debtor in a form into which the exempt earnings are 

traceable (for example, in a bank or savings account). 

(3) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

NEW SECTION. Section 6. Tracing homestead proceeds. 
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(1) If property or a part thereof that could have been 

claimed as an exempt homestead has been sold or taken by 

condemnation or has been lost, damaged, or destroyed and the 

owner has been indemnified for it, he is entitled for 18 

months to exemption of the proceeds that are traceable. 

(2) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

Section 7. Section 25-13-614, MCA, is amended to read: 

11 25-13-614. Earnings of judgment debtor. ( 1) exeept:-ss 

pro~%ded-in-~~bseetion-t~t,-the--ee~n~n~~--o~--the--;~dgment 

debto~--ro~-h~s-pe~~onaX-~e~v~ees-~endered-d~ring-the-45-~ay 

pe~ied-p~ie~-to-the-Xevy--o£--exeetttion--or--attee~ment--are 

exempt--to--the--extent--s~eh-ee~n~nge-a~e-neeessa~y-for-the 

s~ppo~t-o£-his-£a:m~~Y• 

tit--tat No earnings are exempt unless the judgment 

debtor complies with 25-13-411. 

tbt--Barnings---are--exempt--ttnde~--this--section--£rom 

;~dqments-or-order~-£or-maint:enanee-or-ehild-support-on~y-to 

the-extent-a±±owed-by-±s-e.s.e.-±673• 

tet--ene-ha%£-o£-earning~--4re--not--exempt--£or--debt~ 

inetlr~ed--by--the-;ttdgment-debtor-or-his-remiiy-£or-gasol~ne 

and-the-eomm.on-·neeessaries-o£-ii£eo 

t3t--~he-words-Uhis-£em~lyu,-as-~sed-in--this--seetion, 
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exeep~--to--the--extent--that--these--words-ineittde-e-pe~son 

eoverea-by-a-jttd9ment-or-order-~nder-snb~eet~on-t~tr-are--to 

be-eonstr~ed-to-ine%~de~ 

tet--tfte-;~a~ment-debtoris-spottse~ 

tbt--every--person-who-res~des-with-the-jttdqment-debtor 

ttnder-h±s-eare-or-ma±ntenanee-and-who-±s~ 

t~t--a-mtnor-ehi%d-o£-the-i~d9ment--aebtor--or--o€--hts 

spottse-or-£ormer-spotlse~ 

t±±t-a--m±nor--9randehiidt--brother,-or-sister-or-minor 

eh±~d-o£-a-brother-or-sister-of-the-jnd9ment--debtor--or--of 

h:i:s-spottse-r 

t±±±t-a--£atherr-mother,-9rand£ether,-or-grandmother-of 

the-jttdqment-debtor-or-o£-h±s-sponse-o~-£orme~-~po~se~ 

t±¥t-8n--~n~arr±~d--~ister,--bret~er,--or---any---o~her 

re%ati~e--o£--t~~--jud9ment-deb~or-men~±ene~-i~-thi~-~eetion 

w~o-h8s-ett~ined-the-a~~-of-major~ty-end-i~-~nab~e--to--care 

for-or-~upport-h~mselfo 

{2} Except as provided in subsections (3) and (4), the 

maximum part of the aggregate disposable earnings of a 

judgment debtor for any workweek that is subjected to 

garnishment may not exceed the lesser_of: 

{a) the amount by which his disposable earnings for 

the week exceed 30 times the federal minimum hourly wage in 

effect at the time the edrnin_g__s are payable; ·~£_ 

(b) 25% of his disposable earnings for that week. 

-5- HB 19 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/02 

(3) The restrictions of subsection (2) do not apply in 

the case of an order or judgment for the maintenance or 

support of any person, issued by a court of competent 

jurisdiction, or pursuant to an administrative procedure 

that is established by state law, affords substantial due 

process, and is subject to judicial review. 

(4) (a} The maximum part of the aggregate disposable 

earnings of a judgment debtor for any workweek that is 

subject to garnishment to enforce an order described in 

subsection (3) may not exceed: 

(i) 50% of the judgment debtor's disposable earnings 

for that week if he is supporting his spouse or dependent 

child (other than a spouse or child for whom the order is 

issued); or 

(ii) 60% of the judgment debtor's disposable earnings 

for that week if he is _not supporting a spouse or dependent 

child describ~d in subsection {4){a){i). 

{b} However, the amount stated in (4)(a)(i) may be 55% 

and the amount stated in (4)(a)(ii) may be 65% if such 

earnings are being garnished to enforce an order for 

maintenance or support for a period prior to the 12-week 

period that ends with the beginning of such workweek. 

iiL___£_or the purposes _?_f_ this section, the definitions 

of earnings, di?posable earnings, and garnishment are as set 

forth in 15 U.S.C. 1672.'' 

-6- HB 19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/02 

Section 8. Section 70-32-104, MCA, is amended to read: 

''70-32-104. b±m±tat±on~ Limitation on quantity--and 

value wh~eh-may-be-~e±eeted. (1) Home~tea~~-mey-~e--~e~eeted 

and-e~a±med-eonsist±ng-of~ 

tet--e--quentity--oE--land-not-exeeed±ng-3r9-aere~-ttsed 

for-agrieaitur~l-pttrposes-and-the-dwe±ling-house--or--mob±ie 

home--thereon--and-±ts-appttrtenances-and-not-inelttded-in-any 

municipality; 

tbt--a-qnantity-of-land--not--in--a--munieipality7 --not 

exeeeding-t-aere-and-not-nsed-for-agriettitaral-or-commereial 

pttrposes 7 --and-the-dwelling-hettse-or-mob±ie-home-thereon-and 

its-appartenanees;-or 

tet--a-qtta~t~ty-e~--%a"d--w~th±"--a--mn"ieipai±ty,--not 

exeeedi~~--efte-fottrth--er-a"-ee~~7-and-the-dwe±itn~-hett~e-or 

mob±ie-home-the~eo"-and-±ts-8ppttrtenanee~~ 

tit--Stteh ~ homesteadr-±n-e±ther-ease,--shaii ~ not 

exceed in 

proceedings 

homestead, 

value the--ettm--ef $40,000. However7-±n In any 

instituted to determine the value of such 

the assessed value of the land with included 

appurtenances, if any, and of th~ dwelling house as appears 

on the last completed assessment roll preceding the 

institution of such proceedings shall be prima facie 

evidence of the value of the property claimed as a 

homestead. 

(2) If a claimant who is an owner of an undivided 
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interest in real property claims a homestead exemption, he 

is limited to an exemption amount proportional to his 

undivided interest.'' 

Section 9. 

"70-32-213. 

Section 70-32-213, MCA, is amended to read: 

Sale proceeds equal to exemption 

protected. The money paid to the claimant is entitled, for 

the period of 6 18 months thereafter, to the same protection 

against legal process and the voluntary disposition of 

either spouse which the law gives to the homestead." 

Section 10. Section 70-32-214, MCA, lS amended to 

read: 

"70-32-214. Compensation of appraisers. The court must 

fix e~e a reasonable amount as compensation o£ for the 

appraisersr-not-to-exeeed-$3--pe~--d8y--eae~--fe~--~~e--~~me 

e:ei:ttaiiy-e"geged." 

Section 11. Section 72-2-102, MCA, is amended to read: 

"72-2-102. Waiver 

election of a surviving 

surviving spouse to 

of rights by spouse. The right of 

spouse and the rights of the 

t~e ~emestead ai±owaneer exempt 

property, and family allowance or any of them may be waived, 

wholly or partially, before or after marriage, by a written 

contract, agreement, or waiver signed by the party waiving 

after fair disclosure. Unless it provides to the contrary, 

a waiver of ''all rights" {or equivalent language) in the 

property or estate of a present or prospective spouse or a 

-8- HB 19 
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complete property settlement entered into after or in 

anticipation of separation or divorce iS 

rights to elective share, kemeste8d 

a waiver 

e:~rewaneer 

family allowance by each spouse 

of all 

exempt 

in the property, 

property 

and 

of the other and a renunciation by each of all 

benefits which would otherwise pass to him from the other by 

intestate succession or by virtue of the provisions of any 

will executed before the waiver or property settlement.'' 

Section 12. Section 72-2-205, MCA, is amended to read: 

''72-2-205. Requirement that heir survive decedent by 

one hundred twenty hours. Any person who fails to survive 

the decedent by 120 hours is deemed to have predeceased the 

decedent for purposes of home~tead a~iowanee7 exempt 

property7 and intestate succession, and the decedent's heirs 

are determined accordingly. If the time of death of the 

decedent or of the person who would otherwise be an heir or 

the times of death of both cannot be determined and it 

cannot be established that the person who would otherwise be 

an heir has survived the decedent by 120 hours, it is deemed 

that the person failed to survive for the required period. 

This section is not to be applied where its application 

would result in a taking of intestate estate by the state 

under 72-2-207.'' 

Section 13. Section 72-2-704, MCA, is amended to read: 

''72-2-704. Effect of election on benefits by will or 
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statute. (1} The surviving spouse's election of his elective 

share does not affect the share of the surviving spouse 

under the provisions of the decedent's will or intestate 

succession unless the surviving spouse also expressly 

renounces in the petition for an elective share the benefit 

of all or any of the provisions. If any provision is so 

renounced, the property or other benefit which would 

otherwise have passed to the surviving spouse thereunder is 

treated, subject to contribution under 72-2-706(2), as if 

the ~urviving spouse had predeceased the testator. 

(2) A surviving spouse is entitled to hom~stead 

8~~owafteer exempt property 7 and family allowance whether or 

not he elects to take an elective share." 

Section 14. Section 72-2-705, MCA, is amended to read: 

''72-2-705. Augmented estate. The augmented estate 

means the estate, reduced by funeral and administration 

expenses, kemestead a~Tewenee 1 family allowances and 

exemptions, and enforceable claims, to which is added the 

sum of the following amounts: 

(1) the value of property transferred to anyone other 

than a bona fide purchaser by the decedent at any time 

during marriage, to or for the benefit of any person other 

than the surviving spouse, to the extent that the decedent 

did not receive aciequate dnd full considerat1on 1n money or 

money's worth for the transfet, if the transfer is of any of 
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the following types: 

(a) any transfer under which the decedent retained at 

the time of his death the possession or enjoyment of or 

right to income from the propertyi 

(b) any transfer to the extent that the decedent 

retained at the time of his death a power, either alone or 

in conjunction with any other person, to revoke or to 

consume, invade, or dispose of the principal for his own 

benefit; 

(c) any transfer whereby property is held at the time 

of decedent's death by decedent and another with right of 

survivorship; 

(d) any transfer made to a donee within 2 years of 

death of the decedent to the extent that the aggregate 

transfers to any one donee in any of the years exceed 

$3,000; 

{2) any transfer is excluded if made with the written 

consent or joinder of the surviving spouse. Property is 

valued as of the decedent's deat~ except that property given 

irrevocably to a donee during lifetime of the decedent is 

valued as of the date the donee came into possession or 

enjoyment if that occurs first. Nothing herein shall cause 

to be included in the augmented estrlte any life insurance, 

accident insurance, joint annuity, or pension payable to a 

person other than the surviving spouse. 
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(3) the value of property owned by the surviving 

spouse at the decedent's death, plus the value of property 

transferred by the spouse at any time during marriage to any 

person other than the decedent which would have been 

includable in the spouse's augmented estate if the surviving 

spouse had predeceased the decedent, to the extent the owned 

or transferred property is derived from the decedent by any 

means other than testate or intestate succession without a 

full consideration in money or money's worth. For purposes 

of this subsec:ion: 

(a} property derived from the decedent includes but is 

not limited to any beneficial interest of the surviving 

spouse in a trust created by the decedent during his 

lifetime, any property appointed to the spouse by the 

decedent's exercise of a general or special power of 

appointment also exercisable in favor of others than the 

spouse, any proceeds of insurance (including accidental 

death benefits) on the life of the decedent attributable to 

premiums paid by him, any lump sum immediately payable and 

the commuted value of the proceeds of annuity contracts 

under which the decedent was the primary annuitant 

attributable to premiums paid by him, the commuted value of 

amounts payable after the decedent~s death under any public 

or private pension, disability compensation, death benefit, 

or retirement plan, exclusive of the federal social security 
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system, by reason of service performed or disabilities 

incurred by the decedent, any property held at the time of 

decedent's death by decedent and the surviving spouse with 

right of survivorship, any property held by decedent and 

transferred by contract to the surviving spouse by reason of 

the decedent's death, and the value of the share of the 

surviving spouse resulting from rights in community property 

in this or any other state formerly owned with the decedent. 

Premiums paid by the decedent's employer, his partner, a 

partnership of which he was a member, or his creditors are 

deemed to have been paid by the decedent. 

{b) property owned by the spouse at the decedent's 

death is valued as of the date of death. Property 

transferred by the spouse is valued at the time the transfer 

became irrevocable or at the decedent's death, whichever 

occurred first. Income earned by included property prior to 

the decedent's death is not treated as property derived from 

the decedent. 

(c) property owned by the surviving spouse as of the 

decedent's death or previously transferred by the surviving 

spouse is presumed to have been derived from the decedent, 

except to the extent that the surviving spouse establishes 

that it was derived from another source. 

(4) For the purposes of this sect1on, a oona fide 

purchaser is a purchaser for value in good faith and without 
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notice of any adverse claim. Any recorded instrument is 

prima facie evidence that the transfer described therein was 

made to a bona fide purchaser." 

Section 15. Section 72-2-801, MCA, is amended to read: 

''72-2-801. Homestead aiiowanee ELECTION. ttt---A 

~tt~v~vtn9--spott~~--of--a--dee~den~-w~o-wa~-dom±e±%e0-in-this 

stat~-~~-en~itied-to-a-~omestead-ariowanee--o£~-srs,aae.--f£ 

~he~e--is--no--~tt~viving--~pottse,--eaeh-m±nor-ehild-and-~oeh 

~ependen~-ehild-of-the-deeedent-i~-entitied-to--a--home~tead 

al%owane~--amo~nting--to--$~e,aea,--d±Y~ded-by-the-nttmbe~-o£ 

m±no~-and-dependent-ehiidren-o£-the-deeedentT 

t±t--tat-The-per~ona~-representat±ve-may--exere±~e--the 

~±ght--to-e%a±m-a-homestead-on-behal£-o£-a-sttrv±v±nq-~pottse. 

£f-there-ts-no-sttrv±v±ng-spott~e,-the-persona±-repre~entat±ve 

may-exere±se-tke-r±ght-on-behaif-of-any-minor-eh±±d-and--any 

deEe~dent--ehi±d--o£--the-deeedent,-d±v±ded-by-the-n~mber-of 

minor-and-dependent-eh~Tdren-of-the-deeedento 

tbt--ti t -The -homes tead-eonsists -e f-the -.-dwe ili1"1:9' --hottse 

er-mob±T~-hom~,-and-a~~-~Pptlrt~nanee~,-~n-whieh-the-O.eeede~~ 

~esided--and--the--Ya~d1--if--~nyr-on-whieh-the-re~~denee-±~ 

±oea~eO.o 

t±±t-The-home~tead-may-not-exeeerl-±n-~a±tte-~4a,aaa.--in 

ony--proeeed±ngs--in~~it~ted--to-determ±ne-the-va±tte-of-~tleh 

kemesteao,-the-a~~e33ed-va±tle--e£--the--ia~d--w±th--±ne±ttded 

a~pttrtenance~,--±£-any 7 -and-o£-the-dweY±±ng-house-a~-appea~~ 
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on--~he--±a~~--eomple~ed--assessment--rol±---~ree~d%ng---~he 

~n~t~tntton--e£--s~eh-proee~e±ngs-~s-~e-prima-£~e±e-ev±denee 

o£-the-valtle-o£-the-property-ela~med-as-a-home~teado (1) IF 

THE SPOUSE OR A MINOR OR DEPENDENT CHILD SURVIVES THE 

DECEDENT BY 120 HOURS, THE PERSONAL REPRESENTATIVE MAY 

DECLARE A HOMESTEAD ON BEHALF OF THE DECEDENT'S ESTATE 

PURSUANT TO TITLE 70, CHAPTER 32. 

(2) The homestead ailowanee-±~--exempt--£rom--and has 

pr±or±ty--o~er--ali IS EXEMPT FROM ALL UNSECURED claims 

against the estate and ts-exempt from execution as provided 

in Title 70, chapter 32, part 2. 

t3t--Homestead--a±lowanee ~he-home~tead ±s-in-addition 

to-any-~hare-pass±n~-to-the-s~r•~v±ng--spo~se--or--m±nor--or 

dependent-eh±ld-by-the-w±±l-of-the-deeedent-tlniess-otherwise 

pro~ided,--by--intestete--~neee~sion,--or-by-wey-o£-e%eeti~e 

~Jo!t~re-:-" 

Section 16. Section 72-2-802, MCA, is amended to read: 

"72-2-802. Exempt property. (l} fn--e~:ddition--to--the 

home~tead et%%oweneeT-the THE su~viving spouse of a decedent 

who was domiciled in this state is entitled from the estate 

to value not exceeding $3,500 in excess of any security 

interests therein in household furniture, automobiles, 

furnishings, appliances, and personal effects. If there is 

no surviving spouse, children of the -~dcedent are entitled 

jointly to the same value. If encumbered chattels are 
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selected and if the value in excess of security interests, 

plus that of other exempt property, is less than $3,500 or 

if there is not $3,500 worth of exempt property in the 

estate, the spouse or children are entitled to other assets 

of the estate, if any, to the extent necessary to make up 

the $3,500 value. 

{2) Rights to exempt property and assets needed to 

make up a deficiency of exempt property nave priority over 

all claims against the estate, except that the right to any 

assets to mak~ up a deficiency of exempt property shall 

abate as necessary to permit prior payment of the heme~te8d 

e%%owanee etnd family allowance. 

{3) These rights are in addition to any benefit or 

share passing to the surviving spouse or children by the 

will of the decedent unless otherwise provided, by intestate 

succession, or by way of elective share.'' 

Section 17. Section 72-2-803, MCA, is amended to read: 

"72-2-803. Family allowance. (1) In addition to the 

if the right to ~ heme~~ea~ aiiowanee 8ftd exempt property, 

decedent was domiciled in this state, the surviving spouse 

obligated to and minor children whom the decedent was 

support and children who were in fact being supported by him 

are entitled to a reasonable allowance in money out of the 

estate for their maintenance during the period of 

administration, which allowance may not continue for longer 
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than 1 year if the estate is inadequate to discharge allowed 

claims. The allowance may be paid as a lump sum or in 

periodic installments. 

{2) It is payable to the surviving spouse, if living, 

for the use of the surviving spouse and minor and dependent 

children, otherwise to the children or persons having their 

care and custody; but in case any minor child or dependent 

child is not living with the surviving spouse, the allowance 

may be made partially to the child or his guardian or other 

person having his care and custody and partially to the 

spouse, as their needs may appear. 

(3) The family allowance is exempt from and has 

priority over all claims etl~--not--ov~r--the--heme~teed 

aliowanee. 

(4) The family allowance is not chargeable against any 

benefit or share passing to the surviving spouse or children 

by the will of the decedent unless otherwise provided, by 

intestate succession, 

I 5) The death 

or by way of elective share. 

of any person entitled to family 

allowance terminates his right to allowances not yet paid.'' 

Section 18. Section 72-2-804, MCA, is amended to read: 

"72-2-804. Source, determination, and documentation. 

(1) If the estate is o~herwise sufficient, property 

specifically devised is not used to satisfy rights to 

~om~steed-6nd exempt property. Subject to this restriction, 
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the surviving spouse, the guardians of the minor children, 

or children who are adults may select property of the estate 

as the home~tead aiiowanee e"d exempt property. The personal 

representative may make these selections if the surviving 

spouse, the children, or the guardians of the minor children 

are unable or fail to do so within a reasonable time or if 

there are no guardians of the minor children. 

representative may execute an instrument 

The 

or 

personal 

deed of 

distribution to establish the ownership of property taken as 

the home~~ead eiiowenee or exempt property. He may determine 

the family allowance in a lump sum not exceeding $6,000 or 

periodic installments not exceeding $500 per month for 1 

year and may disburse funds of the estate in payment of the 

family allowance ~n0--any--pert-or-tk~-komestee0-a%%ewanee 

peyebTe-tn-ea~h. 

(2) The personal representative or any interested 

person aggrieved by any selection, determination, payment, 

proposed payment, or failure to act under this section may 

petition the court for appropriate relief, which relief may 

provide a family allowance larger or smaller than that which 

the personal representative determined or could have 

determined." 

Section 19. Section 72-3-101, MCA, is amended to read: 

''72-3-101. Devolution of estate dt death 

restrictions. (1) The power of a person to leave property by 
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will and the rights of creditors, devisees, and heirs to his 

property are subject to the restrictions and limitations 

contained in this code to facilitate the prompt settlement 

of estates. 

{2) Upon the death of a person, his real and personal 

property devolves to the persons to whom it is devised by 

his last will or to those indicated as substitutes for them 

in cases involving lapse, renunciation, or other 

circumstances affecting the devolution of testate estates 

or, in the absence of testamentary disposition, to his heirs 

or to those indicated as substitutes for them in cases 

involving renunciation or other circumstances affecting 

devolution of intestate estates, subject to the home~tead 

a+~owa"ee, exempt property, and family allowance, to rights 

of creditors, elective share of the surviving spouse, and to 

administration.'' 

Section 20. Section 72-3-911, MCA, is amended to read: 

"72-3-911. Successors' rights if no administration. 

(1) In the absence of administration, the heirs and devisees 

are entitled to the estate in accordance with the terms of a 

probated will or the laws of intestate succession. 

(2) Devisees may establish title by the probated will 

to devised property. Persons entitled to property by 

home~~ead aliowa"e@o exemption, or int~stacy may establish 

title thereto by proof of the decedent's ownership, his 
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death, and their relationship to the decedent. 

(3) Successors take subject to all charges incident to 

administration, including the claims of creditors and 

allowances of surviving spouse and dependent children and 

subject to the rights of others resulting from abatement, 

retainer, advancement, and ademption." 

Section 21. Section 72-3-1103, MCA, is amended to 

read: 

"72-3-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the v2lue of the net distributable estate does not 

exceed $7,500 or the value of the entire estate, less liens 

and encumbrances, does not exceed the homestead ft!!ewa"ee 

ELECTION, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable 

the last 

and necessary 

illness of 

medical and hospital expenses of 

the decedent, the personal 

representative, without giving notice to creditors, may 

immediately disburse and distribute the estate to the 

persons entitled thereto and file a closing statement as 

provided in 72-3-1104." 

Section 22. Section 72-3-1104, MCA, is amended to 

read: 

"72-3-1104. Closing by sworn statement of personal 

representative -- termination of appointment. ( 1) Unless 
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prohibited by order of the court and except for estates 

being ~dministered by supervised personal representatives, a 

personal representative may close an estate administered 

under the summary procedures of 72-3-1103 by filing with the 

court, at any time after disbursement and distribution of 

the estate, a verified statement stating that: 

(a) to the best knowledge of the personal 

representative, the value of the net distributable estate 

did not exceed $7,500 or the value of the entire estate, 

less liens and encumbrances, did not exceed ~ homestead 

a~iowenee ELECTION, exempt property, family allowance, costs 

and expenses of administration, reasonable funeral expenses, 

and reasonable, necessary medical and hospital expenses of 

the last illness of the decedent; 

{b) the personal representative has fully administered 

the e~tate by payment of inheritance taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c) the personal representative has sent a copy of the 

closing statement to all distributees of the estate and to 

all creditors or other claimants of whom he is aware whose 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whcse interests are affected. 

( 2) If no actions or proceedings involving t.he 

personal representative are pending in the court 1 year 
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after the closing statement is filed, the appointment of the 

personal representative terminates. 

{3) A closing statement filed under this section has 

the same effect as one filed under 72-3-1004.'' 

SECTION 23. SECTION 70-32-103, MCA, IS AMENDED TO 

READ: 

"70-32-103.. From whose property homestead may be 

selected declaration on behalf of decedent. l!l If the 

claimant be is married, the homestead may be selected from 

the property of either spouse. When the claimant is not 

married, the homestead may be selected from any of his or 

her property. 

(2) For purposes of this chapter, the term "claimant" 

includes a personal representative of a decedent's es~ate 

who under 72-2-801 declares a homestead on behalf of the 

estate." 

SECTION 24. SECTION ·70-32-106, MCA, IS AMENDED TO 

READ: 

''70-32-106. Contents of declaration. ill The 

declaration of homestead must contain a statement that the 

person making it is residing on the premises and claims them 

as a homestead and a description of the premises. 

(2) If the declaratio~ of homestead is made by the 

.e_ersonal represent~tive on behalf of a decedent's -~ 

under 72-2-801, it must ~2It_tain: 
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(a) a description of the premises; 

!b) a statement that the surviving spouse or mino~ or 

dependent child was residing on the premises at the time of 

the decedent's death; and 

(c) a declaration that the personal representative is 

claiming the premises as a homestead." 

SECTION 25. SECTION 70-32-302, MCA, IS AMENDED TO 

READ: 

"70-32-302. How abandoned -- declaration. A homestead 

can be abandoned only by a declaration of abandonment or a 

grant thereof executed and acknowledged by: 

(l) the husband and wife if the claimant is married; 

(2) the claimant if unmarried~; or 

(3) the personal representative if a declaration is 

15 made on behalf of a decedent's estate under 72-2-801." 

16 

17 

NEW SECTION. Section 26. Repealer. Sections 25-13-611 

through 25-13-613, 25-13-616, and 25-13-617, MCA, are 

18 repealed. 

19 NEW SECTION. Section 27. Codification instl:"uction. 

20 (1) Sections 1 through 5 al:"e intended to be codified as an 

21 

22 

23 

24 

25 

integral part of Title 25, 

provisions of Title 25, 

sections 1 through 5. 

12) Sect ion 6 is 

integral part of Title 

chapter 13, part 6, and the 

chapter 13, part 6, apply to 

intended . be codified as an 

70, chapter 32, part 2, and the 
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provisions of Title 70, chapter 32, part 2, apply to section 

6. 

NEW SECTION. Section 28. Saving clause. This act does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 29. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in on£ or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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HOUSE BILL NO. 19 

INTRODUCED BY MERCER 

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS· 

A BILL FOR AN ACT ENTITLED: "AN ACT FOR THE GENERAL 

REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION; 

AMENDING SECTIONS 

70-32-106, 70-32-213, 

25-13-614, 70-32-103, 70-32-104, 

70-32-214, 70-32-302, 72-2-102, 

72-2-205, 

72-3-101, 

REPEALING 

72-2-704, 

72-3-911' 

SECTIONS 

72-2-705, 72-2-801 THROUGH 72-2-804, 

72-3-1103, AND 72-3-1104, MCA; AND 

25-13-611 ~HRBBBH-iS-%3-6%3, 25-13-612, 

25-13-616, AND 25-13-617, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Protection of property of 

residents. A resident of this state is entitled to the 

exemptions provided in this part. 

NEW SECTION. Section 2. Claim enforceable against 

exempt property. Notwithstanding any other provision of this 

partr a creditor may levy against exempt property to enforce 

a claim for: 

(1) the purchase price of the property; or 

(2) a loan made for the express purpose of enabling 

the judgment debtor to purchase the property and used for 

that purpose. 
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NEW SECTION. Section 3. Property exempt without 

limitation. A judgment debtor is entitled to exemption from 

execution of the following: 

(1) professionally prescribed health aids for the 

judgment debtor or a dependent of the judgment debtor; 

(2) benefits the judgment debtor has received or is 

entitled to receive under federal social security or local 

public assistance legislation; 

(3) veterans' benefits; 

(4) disability or illness benefits; 

(5) benefits paid or payable for medical, surgical, or 

hospital care to the extent they ar~ used or will be used to 

pay for the care; 

(6) maintenance and child support; and 

(7) a burial plot for the judgment debtor and his 

family. 

NEW SECTION. Section 4. Personal property 

subject to value limitations~ A judgment debtor is 

to exemption from execution of the following: 

(1) the judgment debtor's interest, not 

exempt 

entitled 

to exceed 

$6r999 ~ in aggregate value, to the extent of a value 

not exceeding $600 in any item of property, IN household 

furnishings and goods, appliances, jewelry, wearing apparel, 

books, FIREARMS AND OTHER SPORTING GOODS, animals, FEED, 

crops, and musical instruments~ 
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{2) the judgment debtor's interest, not to exceed 

$37589 $1,2GO in value, in one motor vehicle; 

(3} the judgment debtor's interest, not to exceed 

$3,000 in value, in any implements, professional books, or 

tools, of the trade of the judgment debtor or a dependent of 

the judgment debtor; and 

(4) the judgment debtor's interest, not to exceed 

$4,000 in value, in any unmatured life insurance contracts 

owned by him. 

NEW SECTION. Section 5. 

property. {1) If money or 

Tracing exempt personal 

other property exempt under 

{sections 3 and 4] has been sold or has been lost, damaged, 

or destroyed and the judgment debtor has been indemnified 

for it, he is entitled for 6 months to an exemption of 

proceeds that are traceable (for example, in a bank or 

savings account). 

(2) Earnings exempt under 25-13-614 remain exempt for 

45 days after receipt by and while in the possession of the 

judgment debtor in a form into which the exempt earnings are 

traceable (for example, in a bank or savings account). 

(3) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

NEW SECTION. Section 6. Tracing homestead proceeds. 
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(1) If property ~r a part thereof that could have been 

claimed as an exempt homestead has been sold or taken by 

condemnation or has been lost, damaged, or destroyed and the 

owner has been indemnified for it, he is entitled for 18 

months to exemption of the proceeds that are traceable. 

(2) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

Section 7. Section 25-13-614, MCA, is amended to read: 

"25-13-614. Earnings of judgment debtor. {1) a~eept-aa 

prevt8ed-in-s~hsec~ion-tit7-~he--earnings--e~--~he--;~dQment 

debtor--for-h%a-personai-serY%ees-rendered-dar%n9-the-45-da1 

perted-prier-ee-the-tevy--of--exeeution--or--aetaeftaent--are 

ezempt--te--the--eMtent--s~ch-earnings-are-necessary-£er-the 

sapport-of-h%s-faaii1T 

t~t--tat No earnings are exempt unless the judgment 

debtor complies with 25-13-411. 

tbt--Barnin9s---are--exempt--ander--this--seetion--from 

ia~gments-or-orders-for-maintenenee-or-chitd-s~ppert-on~y-te 

the-extent-aiiowed-b1-i5-BTSTeT-i6~3T 

tet--8fte-haif-of-earnin9s--are--not--exeapt--for--debts 

incurred--by--the-;~dgment-dehtor-er-hts-famiiy-for-geseiine 

and-the-eoamon-neeessartes-o£-~ife• 

t3t--~e-words-•his-fam%iy•7-as-ased-in--this--aeetionT 
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exeept--~e--the--exeent--that--~heae--werds-~ne%~de-a-person 

eevered-by-a-i~dqment-or-erder-~nder-subSeetion-titT-are--te 

be-eofts~~~ed-to-ine%~de~ 

tat--the-iud~ment-dehter~s-spottse; 

tbt--e•ery--pe~sen-who-resides-with-the-judgment-debtor 

ander-h~a-eare-or-maintenanee-and-who-is~ 

t±t--a-m~nor-eh~id-o£-the-;ad~ment--deDtor--or--of--his 

~penee-or-former-spoaseT 

tiit-a--miner--~randehi%dT--brotherT-er-sister-or-minor 

ehi~d-o£-a-brother-or-eister-o£-the-;ad~ment--debtor--or--e£ 

h±s-spease~ 

tiiit-a--£ather7-motherT-grand£atherT-or-grandmother-o~ 

the-;ad~ment-debtor-or-o£-hie-spoase-or-£ormer-speuse7 

t+vt-an--~nma~~ied--~fs~e~,--brother7--or---any---e~her 

~eiati•e--ef--~he--;~dgmen~-deb~e~-mentioned-in-this-seetien 

who-hfts-at~ained-the-age-oE-ma;ori~y-and-±s-~nabie--to--care 

ror-or-s~pport-himseif~ 

(2) Except as provided in subsections (3) and (4j, the 

maximum part of the aggregate disposable earninqs of a 

judgment debtor for any workweek that is subjected to 

garnishment may not exceed the lesser of: 

(a) the amount by which his disposable earnings for 

the week exceed 30 times the federal minimum hourly wage in 

effect at the time the earnings are payable; or 

(b) 25\ of his disposable earnings for that week. 
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(3! The restrictions of subsection (2! do not apply in 

the case of an order or judgment for the maintenance or 

support of any person, issued by a court of competent 

jurisdiction, or pursuant to an administrative procedure 

that is established by state law, affords substantial due 

process, and is subject to judicial review. 

(4) (al The maximum part of the aggregate disposable 

earnings of ,a judgment debtor for any workweek that is 

subject to garnishment to enforce an order described in 

subsection (31 may not exceed: 

{il SO\ of the judgment debtor's disposable earnings 

for that week if he is supporting his spouse or dependent 

child (other than a spouse or child for whom the order is 

issued): or 

{ii! 60\ of the judgment debtor's disposable earnings 

for that week if he is not supporting a spouse or dependent 

child described in subsection (4)(a)(i). 

(b) However, the amount stated in (4)(a)(i! may be 55\ 

and the amount stated in (4)(a)(ii) may be 65\ if such 

earnings are being garnished to enforce an order for 

maintenance or support for a period prior to the 12-week 

period that ends with the beginning of such workweek. 

(5} For the purposes of this section, the definitions 

of earnings, disposable earnings, and garnishment are as set 

forth in 15 u.s.c. 1672." 
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Section B. Section 70-32-104, MCA, is amended to .read: 

"70-32-104. bim±tat!:iens Limitation on qttanti:ty--e;nd 

value whieh-may-he-se%eeted. (1) Heme8teads-may-be--seleeted 

and-elaimed-eensistinq-eE~ 

tat--a--q~antit:r--o£--~and-net-exeeed±ng-3i9-aeree-ttsed 

rer-aqriett~t~ra!-pttrposes-and-the-dwe±ling-he~se--or--mobiie 

home--thereen--and-±ts-appurtenanees-and-not-inel~ded-in-any 

rattnieiptt%±ty; 

t&t--a-quantity-of-iand--not--in--a--maniei~a%ity7--net 

exeeeding-l-aere-and-not-ttaed-fer-agriett%ta~al-or-eommereia% 

purpeses7--and-the-dwe!%ing-hottse-er-mobile-home-thereon-and 

its-appttrtenanees;-or 

tet--a-qttantity-of--tand--wi~hin--a--mHnieipa~i~yT--not 

exeeedin9--one-£eHrth--eE-an-ae~e7-and-the-dwe%%in~-house-er 

mobile-heme-ehereon-and-its-app~rtenaneeso 

tit--Sueft ! homestead7-in-either-eaaeT--shail ~ not 

exceed in value ehe--sum--of $40,000. Hewever7-in ~ any 

proceedings instituted to determine the value of such 

homestead, the assessed value of the land with included 

appurtenances, if any, and of the dwelling house as appears 

on the last completed assessment roll preceding the 

institution of such proceedings shall be prima facie 

evidence of the value of the propecty claimed as a 

homestead. 

(2) If a claimant who is an owner of an Qndivided 

-7- HB 19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/03 

interest in real property claims a homestead exemption, he 

is limited to an exemption amount proportional to his 

undivided interest." 

Section 9. Section 70-32-213, MCA, is amended to read: 

"70-32-213. Sale proceeds equal to exemption 

protected. The money paid to the claimant is entitled, for 

the period of 6 18 months thereafter, to the same protection 

against legal process and the voluntary disposition of 

either spouse which the law gives to the homestead." 

Section 10. Section 70-32-214, MCA, is amended to 

read: 

11 70-32-214. Compensation of appraisers. The court must 

fix the a reasonable amount as compensation eE for the 

appraisers7-nee-~o-exeeed-$~--per--day--eaeh--£or--the--~ime 

ae~t~ally-eftg.etgtl!'d. '' 

Section 11. Section 72-2-102, MCA, is amended to read: 

•72-2-102. Waiver of rights by spouse. The ri~ht-o£ 

eiee~ioft-o£--a--e~rviv*ftg--spe~ee--and--the--rights--of--the 

,surYiYinq-spouse-to SURVIVING SPOUSE'S RIGHTS TO AN ELECTIVE 

SHARE, the hemestead a%%owanee7 exempt propertyTL and family 

allowanceL or any of themL may be waived, wholly or 

partially, before or after marriage, by a written contract, 

agreement, or waiver signed by the party waiving after fair 

disclosure. Unless it provides to the contrary, a waiver of 

"all rights" (or equivalent language) in the property or 
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estate of·a present or prospective spouse or a complete 

property settlement entered into after or in anticipation of 

separation or divorce is a waiver of all riqhts to elective 

share, hea~s~eaft a~%owafteeT exempt property, and family 

allowance by each spouse in the property of the other and a 

renunciation by each of all benefits which would otherwise 

pass to him from the other by intestate succession or by 

virtue of the provisions of any will executed before the 

waiver or property settlement." 

Section 12. Section 72-2-205, MCA, is amended to read: 

"72-2-205. Requirement that heir survive decedent by 

one hundred twenty hours. Any person who fails to survive 

the decedent by 120 hours is deemed to have predeceased the 

decedent for purposes of homestead a%%ewanee7 exempt 

propertyT and intestate succession, and the decedent•s heirs 

are determined accordingly. If the time of death of the 

decedent or of the person who would otherwise be an heir or 

the times of death of both cannot be determined and it 

cannot be established that the person who would otherwise be 

an heir has survived the decedent by 120 hours, it is deemed 

that the person failed to survive for the required period. 

This section is not to be applied where its application 

would result in a taking of intestate estate by the state 

under 72-2-207.'' 

Section 13. Section 72-2-704, MCA, is amended to read: 
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"72-2-704. Effect of election on benefits by will or 

statute. (1) The surviving spouse's election of his elective 

share does not affect the share ·of the surviving spouse 

under the provisions of the decedent's will or intestate 

succession unless the surviving spouse also expressly 

renounces in the petition for an elective share the benefit 

of all or any of the provisions. If any provision is so 

renounced, the property or other benefit which would 

otherwise have passed to the surviving spouse thereunder is 

treated, subject to contribution under 72-2-706(2), as if 

the surviving spouse had predeceased the testator. 

(2} A surviving spouse is entitled to hemeseead 

a±±owanee, exempt_propertyT and family allowance whether or 

not he elects to take an elective share." 

Section 14. Section 72-2-705, MCA, is amended to read: 

"72-2-705. Augmented estate. The augmented estate 

means the estate, reduced by funeral and administration 

expenses, homestead a%%owafteeT family allowances and 

exemptions, and enforceable claims, to which is added the 

sum of the following amounts: 

(1) the value of property transferred to anyone other 

than a bona fide purchaser by the decedent at any time 

during marriage, to or for the benefit of any person other 

than the surviving· spouse, to the extent that the decedent 

did not receive adequate and full consideration in money or 
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money's worth for the transfer, if the transfer is of any of 

the following types: 

(a) any transfer under which the decedent retained at 

the time of his death the possession or enjoyment of or 

right to income from the property: 

(b) any transfer to the extent that the decedent 

retained at the time of his death a power, either alone or 

in conjunc-tion with any other person, to revoke or to 

consume, invade, or dispose of the principal for his own 

benefit; 

(c) any transfer whereby property is held at the time 

of decedent's death by decedent and another with right of 

survivorship; 

(d) any transfer made 

death of the decedent to the 

to a donee within 2 years of 

extent that the aggregate 

transfers to any one donee in any of the years exceed 

$3,000; 

(2) any transfer is excluded if made with the written 

consent or joinder of the surviving spouse. Property is 

valued as of the decedent•s death except that property given 

irrevocably to a donee during lifetime of the decedent is 

valued as of the date the donee came into possession or 

enjoyment if that occurs first. Nothing herein shall cause 

to be included in the augmented estate any life insurance, 

accident insurance, joint annuity, or pension payable to a 

-11- HB 19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/03 

person other than the surviving spouse. 

(3) the value of property owned by the surviving 

spouse at the decedent's death, plus the value of property 

transferred by the spouse at any time during marriage to any 

person other than the decedent which would have been 

includable in the spouse•s augmented estate if the surviving 

spouse had predeceased the decedent, to the extent the owned 

or transferred property is derived from the decedent by any 

means other than testate or intestate succession without a 

full consideration in money or money•s worth. For purposes 

of this subsection: 

'a) property derived from the decedent includes but is 

not limited to any beneficial interest of the surviving 

spouse in a trust created by the decedent duiing his 

lifetime, any property appointed to the spouse by the 

decedent•s exercise of a general or special power of 

appointment also exercisable in favor of others than the 

spouse, any proceeds of insurance (including accidental 

death benefits) on the life of the decedent attributable to 

premiums paid by him, any lump sum immediately payable and 

the commuted value of the proceeds of annuity contracts 

under which the decedent was the primary annuitant 

attributable to premiums paid by him, the commuted value of 

amounts payable after the decedent~s death under any public 

or private pension, disability compensation, death benefit, 

-12- HB 19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/03 

or retirement plan, exclusive of the federal social security 

system, by reason of service performed or disabilities 

incurred by the decedent, any property held at the time of 

decedent's death by decedent and the surviving spouse with 

right of survivorship, any property held by decedent and 

transferred by contract to the surviving spouse by reason of 

the decedent's death, and the value of the share of the 

surviving spouse resulting from rights in community property 

in this or any other state formerly owned with the decedent. 

Premiums paid by the decedent's employer, his partner, a 

partnership of which he was a member, or his creditors are 

deemed to have been paid by the decedent. 

(b) property owned by the spouse at the decedent's 

death is valued as of the date of death. Property 

transferred by the spouse is valued at the time the transfer 

became irrevocable or at the decedent•s death, whichever 

occurred first. Income earned by included property prior to 

the decedent's death is not treated as property derived from 

the decedent. 

(c) property owned by the surviving spouse as of the 

decedent's death or previously transferred by the surviving 

spouse is presumed to have been derived from the decedent, 

except to the extent that the surviving spouse establishes 

that it was derived from another source. 

(4} For the purposes of this section, a bona fide 
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purchaser is a purchaser for value in good faith and without 

notice of any adverse claim. Any recorded instrument is 

prima facie evidence that the transfer described therein was 

made to a bona fide purchaser." 

Section 15. 

"72-2-801. 

Section 72-2-801, MCA, is amended to -read: 

Homestead a%%owanee ELECTION. tiot---A 

s~rv±vin9--spo~se--er--a--deeedent-who-was-demie±~e~-tn-~his 

s~a~e-is-en~±~~ed-te-a-hemes~eaft-allewanee--of--$~8T888T--1£ 

~here--is--ne--s~rv±vin~--spo~Se7--eaeh-mine~-ehi~~-and-eaeh 

dependent-eh±%d-e!-the-eeeedent-±s-entitied-to--a--homestead 

a%lowanee--amo~nting--to--$i676667--divided-by-~he-number-o£ 

m±ne~-and-depenften~-ehiidren-e£-the-deeedent. 

ttt--tat-~he-personal-representative-mar--exereise--the 

riqht--te-elaim-a-hemestead-on-behalf-of-a-s~rviving-spouse. 

ff-there-is-no-s~rviving-spodse7-the-personal-representative 

may-exercise-the-r±ght-en-behalf-e£-any-minor-ch±ld-and--any 

dependent--ehild--ef--the-deeedent,-divided-by-the-n~mber-ef 

m±nor-and-dependent-children-of-the-deeedent. 

tbt--tit-~he homestead eons~sts-of-the- dweioling ho~se 

or-mohile-homeT-and-all-appHrtenanees, in whieh-the-deeedent 

resided--and--the--iand,--t£--any7-eft-whieh-~he-res~dence-±s 

%oea~edT 

tiit-~he-homestead-may-ne~-exeeed-ift-val~e-$4e,eea.--~n 

~ny--p~eeeedings--inseie~ted--te-determine-the-val~e-or-stleh 

homesteadr-the-assessed-val~e--e£--the--land--wi~h--ineluded 
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appttrtenanees7--iE-anyT-and-o£-the-~we±±ing-fte~se-as-appears 

on--~he--%as~--eemp±eeed--~ssessment--ro!±---preeeding---the 

~ns~~t~t~on--o~--s~eh-proeeedings-is-be-prima-faeie-eviftenee 

o£-the-~aitte-e£-the-property-elaimed-as-a-homestead• (l) IF 

THE SPOUSE OR A MINOR OR DEPENDENT CHILD SURVIVES THE 

DECEDENT BY 120 HOURS, THE PERSONAL REPRESENTATIVE MAY 

DECLARE A HOMESTEAD ON BEHALF OF THE DECEDENT'S ESTATE 

PURSUANT TO TITLE 70, CHAPTER 32. 

(2) The homestead ai%owanee-is--e•empt--from--and has 

pr~er~~y--ev~r--all IS EXEMPT FROM ALL UNSECURED claims 

against the estate and is-e~empt from execution as provided 

in Title 70, chapter 32, part 2. 

t3t--Homestead--a%lowanee ~he-homestead is-in-addition 

~o-any-share-passin~-to-the-sttrYiYin~--spottse--or--minor--or 

dependent-ehi±d-by-the-wi±l-oi-~he-deeedent-ttniess-otherwise 

p~evtded,--by--in~es~a~e--sHeeess±on,--or~by-way-ef-elee~ive 

shat"e.-" 

Section 16. Section 72-2-802, MCA, is amended to read: 

"72-2-802. Exempt property. (1) tn--add~~~en--~e--~h~ 

ftomes~ead a!!owanee7-~fte THE surviving spouse of a decedent 

who was domiciled in this state is entitled from the estate 

to value not exceeding $3,500 in excess of any security 

interests therein in household furniture, automobiles, 

furnishings, appliances, and personal effects. If there is 

no surviving spouse, children of the decedent are entitled 
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jointly to the same value. If encumbered chattels are 

selected and if the value in excess of security interests, 

plus that of other exempt property, is less than $3,500 or 

if there is not $3,500 worth of exempt property in the 

estate, the spouse or children are entitled to other assets 

of the estate, if any, to the extent necessary to make up 

the $3,500 value. 

(2) Rights to exempt property and assets needed to 

make up a deficiency of exempt property have priority over 

all claims against the estate, except that the right to any 

assets to make up a deficiency of exempt proper.ty shall 

abate as necessary to permit prior payment of the hemestead 

e~~ewanee 8nd family allowance. 

(3) These Iights are in addition to any benefit or 

share passing to the surviving spouse or children by the 

will of the decedent unless otherwise provided, by intestate 

succession, or by way of elective share.• 

section 17. 

"72-2-803. 

Section 72-2-803, MCA, is amended to read: 

Family allowance. tl) In addition to the 

right to !. homestead s~%ewanee l!lftd exempt pr.operty, if the 

decedent was domiciled in this state, the survivin9 spouse 

and minor children whom the decedent was obligated to 

support and children who were in fact being supported by him 

are entitled to a reasonable allowance in money out of the 

estate for their ~aintenance during the period of 
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administration, which allowance may not continue for longer 

than 1 year if the estate is inadequate to discharge allowed 

claims. The allowance may be paid as a lump sum or in 

periodic installments. 

(2) It is payable to the surviving spouse, if living, 

for the use of the surviving spouse and minor and dependent 

children, otherwise to the children or persons having their 

care and custody; but in case any minor child or dependent 

child is not living with the surviving spouse, the allowance 

may be made partially to the child or his guardian or other 

person having his care and custody and partially to the 

spouse, as their needs may appear. 

(3) The family allowance is exempt from and has 

priority over all claims bat--fte~--eYer--~he--hemes~ead 

attowanee. 

(4) The family allowance is not chargeable against any 

benefit or share passing to the surviving spouse or children 

by the will of the decedent unless otherwise provided, by 

intestate succession, or by way of elective share. 

(5) The death of any person entitled to family 

allowance terminates his right to allowances not yet paid." 

Section 18. Section 72-2-804, MCA, is amended to read: 

11 72-2-804. Source, determination, and documentation. 

(1) If the estate is otherwise s'ufficient, property 

specifically devised is not used to satisfy rights to 
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hem~s~ead-anG exempt property. Subject to this restriction, 

the surviving spouse, the guardians of the minor children, 

or children who are adults may select property of the estate 

as ehe hemes~eaa a%%ewanee and exempt property. The personal 

representative may make these selections if the surviving 

spouse, the children, or the guardians of the minor children 

are unable or fail to do so within a reasonable time or if 

there are no guardians of the minor children. The personal 

representative may execute an instrument or deed of 

distribution to establish the ownership of property taken as 

the homes~ea~ a%lowanee or exempt property. He may determine 

the family allowance in a lump sum not exceeding $6,000 or 

periodic installments not exceeding $500 per month for 1 

year and may disburse funds of the estate in payment of the 

family allowance and--any--p~re-of-the-homes~ead-at~owanee 

payab%11!'-i-1"1:-eash. 

(2) The personal representative or any interested 

person aggrieved by any selection, determination, payment, 

proposed payment, or failure to act under this section may 

petition the court for appropriate relief, which relief may 

provide a family allowance larger or smaller than that which 

the personal representative determined or could have 

determined." 

Section 19. Section 72-3-101, MCA, is amended to read: 

1'72-3-101. Devolution of estate at death 
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restrictions. (1) The power of a person to leave property by 

will and the rights of creditors, devisees, and heirs to his 

property are subject to the restrictions and limitations 

contained in this code to facilitate the prompt settlement 

of estates. 

(2) Upon the death of a person, his real and personal 

property devolves to the persons to whom it is devised by 

his last will or to those indicated as substitutes for them 

in cases involving lapse, renunciation, or other 

circumstances affecting the devolution of testate estates 

or, in the absence of testamentary disposition, to his heirs 

or to those indicated as substitutes for them in cases 

involving renunciation or other circumstances affecting 

devolution of intestate estates, subject to ehe homes~ead 

a~%owaftee7 exempt propertyT and family allowance, to rights 

of creditors, elective share of the surviving spouse, and to 

administration." 

Section 20. Section 72-3-911, MCA, is amended to read: 

"72-3-911. Successors• rights if no administration. 

(1) In the absence of administration, the heirs and devisees 

are entitled to the estate in accordance with the terms of a 

probated will or the laws of intestate succession. 

(2) Devisees may establish title by the probated will 

to devised property. Persons entitled to property by 

homestea~ a%%ewanee7 exemption7 or intestacy may establish 
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title thereto by proof of the decedent's ownership, his 

death, and their re~ationship to the decedent. 

(3) Successors take subject to all charges incident to 

administration, including the claims of creditors and 

allowances of surviving spouse and dependent children and 

subject to the rights of others resulting from abatement, 

retainer, advancement, and ademption." 

Section 21. Section 72-3-1103, MCA, is amended to 

read: 

"72-3-1103. Summary procedure for disbursement and 

distribution. If it appears from the inventory and appraisal 

that the value of the net distributable estate does not 

exceed $7,500 or the value of the entire estate, less liens 

and encumbrances, does not exceed the homestead ai%ewanee 

ELECTION, exempt property, family allowance, costs and 

expenses of administration, reasonable funeral expenses, and 

reasonable and necessary medical and hospital expenses of 

the last illness of the decedent, the personal 

representative, without giving notice to creditors, may 

immediately disburse and distribute the estate to the 

persons entitled thereto and file a closing statement as 

provided in 72-3-1104." 

Section 22. Section 72-3-1104, MCA, is amended to 

read: 

"72-3-1104. Closing by sworn statement of personal 
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representative -- termination of appointment. (1) Unless 

prohibited by order of the court and except for estates 

being administered by supervised personal representatives, a 

personal representative may close an estate administered 

under the summary procedures of 72-3-1103 by filing with the 

court, at any time after disbursement and distribution of 

the estate, a verified statement stating that: 

ta) to the best knowledge of the personal 

representative, the value of the net distributable estate 

did not exceed $7,500 or the valu~ of the entire estate, 

less liens and encumbrances, did not exceed the homestead 

a}lowanee ELECTION, exempt property, family allowance, costs 

and expenses of administration, reasonable funeral expenses·, 

and reasonable, necessary medical and hospital expenses of 

the last illness of the decedent; 

(b) the personal representa~ive has fully administered 

the estate by payment of inheritance taxes and by disbursing 

and distributing it to the persons entitled thereto; and 

(c) the personal representative has sent a copy of the 

closing statement to all distributee& of the estate and to 

all creditors or other claimants of whom he is aware whose 

claims are neither paid nor barred and has furnished a full 

account in writing of his administration to the distributees 

whose interests are affected. 

(2) If no actions or proceedings involving the 
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personal representative are pending in the court 1 year 

after the closing statement is filed, the appointment of the 

personal representative terminates. 

(J) A closing statement filed under this section has 

the same effect as one filed under 72-3-1004. 0 

SECTION 23. SECTION 70-32-103, MCA, IS AMENDED TO 

~ 
11 70-32-103. From whose prope.:-ty homestead may be 

selected declaration an behalf of decedent. 1!1 If the 

claimant be is married, the homestead may be selected from 

the property of either spouse. When the claimant is not 

married, the homestead may be selected from any of his or 

her property. 

( 2) For purposes of this chapter, the term "claimant •• 

includes a personal representative of a decedent's estate 

who under 72-2-801 declares a homestead on behalf of the 

estate." 

SECTION 24. SECTION 70-32-106, MCA, IS AMENDED TO 

READ: 

"70-32-106. Contents of declaration .. 1!1 The 

declaration of homestead must contain a statement that the 

person making it is residing on the premises and claims them 

as a homestead and a description of the premises. 

(2) If the declaration of homestead is made by the 

personal representative on behalf of a decedent's estate 
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under 72-2-801, it must contain: 

(a) a description of the premises; 

(b) a statement that the surviving spouse or minor or 

dependent child was residing on the premises at the time of 

the decedent's death; and 

(c) a declaration that the personal representative is 

claiming the premises as a homestead." 

SECTION 25. SECTION 70-32-302, MCA, IS AMENDED TO 

READ: 

'70-32-302. How abandoned -- declaration. A homestead 

can be abandoned only by a declaration of abandonment or a 

grant thereof executed and acknowledged by; 

(1) the husband and wife if the claimant is married; 

(2) the claimant if unmarried~: or 

(3) the personal representative if a declaration is 

16 made on behalf of a decedent's estate under 72-2-801. •• 

17 NEW SECTION. Section 26. Repealer. Sections 25-13-611 

18 through-r5-t~-6i~, 25-13-612, 25-13-616, and 25-13-617, MCA, 

19 are repealed. 

20 

21 

22 

23 

24 

25 

NEW SECTION. Section 27. Codification instruction. 

(l) Sections 1 through 5 are intended to be codified as an 

( integral part of Title 25, chapter · lJ, part 6, and the 

provisions of Title 25, chapter 13, part 6, apply to 

sections 1 through 5. 

12) Section 6 is in.tended to be codified as an 
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integral part of Title 70, chapter 32, part 2, and the 

p~ovisions of Title 70, chapter 32, part 2, apply to section 

6. 

NEW SECTION. Section 28. Saving clause. This act does 

not affect rights and duties that matured, pe·nalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 29. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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HOUSE BILL NO. 19 

INTRODUCED BY MERCER 

BY REQUEST OF THE INTERIM SUBCOMMITTEE ON LIEN LAWS 

A BILL FOR AN ACT ENTITLED: '"AN ACT FOR THE GENERAL 

REVISION OF LAWS RELATING TO PROPERTY EXEMPT FROM EXECUTION; 

AMENDING SECTIONS 25-13-614, 79-3i!-t93, 70-32-104, 

19-3i!-i967 70-32-213, AND 70-32-214, 79-3i!-39i!7 7i!-i!-l9i!7 

'l.i!- i!- i! 9 57-- 'I i!- i!- 'I 9 4 7-- 'I i!- i!- 'I 9 57--1 i!- i!-8 9 i- -'PHRGBGH- 'I i!- i!- 8 9 4 7 

7i!-3-t9i7--'li!-3-9ll7--'li!-3-ll937--ANB--'Ii!-3-tt947 MCA; AND 

REPEALING SECTIONS 25-13-611 'PHRGBGH-i!5-i3-6t3, 25-13-612, 

25-13-616, AND 25-13-617, MCA.'" 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Protection of property of 

residents. A resident of this state is entitled to the 

exemptions provided in this part. 

NEW SECTION. Section 2. Claim enforceable against 

exempt property. Notwithstanding any other provision of this 

part, a creditor may levy against exempt property to enforce 

a claim for: 

(1) the purchase price of the property; or 

(2) a loan made for the express purpose of enabling 

the judgment debtor to purchase the property and used for 

that purpose. 
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NEW SECTION. Section 3. Property exempt without 

limitation. A judgment debtor is entitled to exemption from 

execution of the following: 

(1) professionally prescribed health aids for the 

judgment debtor or a dependent of the judgment debtor; 

(2) benefits the judgment debtor has received or is 

entitled to receive under federal social security or local 

public assistance legislation; 

(3J veterans' benefits; 

(4} disability or illness benefits; 

(5) benefits paid or payable for medical, surgical, or 

hospital care to the extent they are used or will be used to 

pay for the care; 

(6) maintenance and child support; and 

(7) a burial plot for the judgment debtor and his 

family. 

NEW SECTION. Section 4. Personal property exempt 

subject to value limitations. A judgment debtor is entitled 

to exemption from execution of the following: 

(l) the judgment debtor's interest, not to exceed 

~6 7999 ~4 7 599 $67999 $4,500 in aggregate value, to the 

extent of a value not exceeding $600 in any item of 

property, ~household furnishings and goods, appliances, 

jewelry, wearing apparel, books, FIREARMS AND OTHER SPORTING 

GOODS, animals, FEEQ~ crops, and musical instruments; 
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(2) the judgment debtor's interest, not to exceed 

$~7599 $l,ree ~r,see $1,200 in value, in one motor vehicle; 

(3) the judgment debtor's interest, not to exceed 

$3,000 in value, in any implements, professional books, or 

tools, of the trade of the judgment debtor or a dependent of 

the judgment debtor; and 

(4) the judgment debtor's interest, not to exceed 

$4,000 in value, in any unmatured life insurance contracts 

owned by him. 

NEW SECTION. Section 5. Tracing exempt personal 

property. (1) If money or other property exempt under 

{sections 3 and 4] has been sold or has been lost, damaged, 

or destroyed and the judgment debtor has been indemnified 

for it, he is entitled for 6 months to an exemption of 

proceeds that are traceable (for example, in a bank or 

savings account). 

(2) Earnings exempt under 25-13-614 remain exempt for 

45 days after receipt by and while in the possession of the 

judgment debtor in a form into which the exempt earnings are 

traceable (for example, in a bank or savings account). 

(3) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

NEW SECTION. Section 6. Tracing homestead proceeds. 
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(1) If property or a part thereof that could have been 

claimed as an exempt homestead has been sold or taken by 

condemnation or has been lost, damaged, or destroyed and the 

owner has been indemnified for it, he is entitled for 18 

months to exemption of the proceeds that are traceable. 

(2) Proceeds are traceable under this section by 

application of the principles of first-in first-out, last-in 

first-out, or any other reasonable basis for tracing 

selected by the judgment debtor. 

Section 7. Section 25-13-614, MCA, is amended to read: 

"25-13-614. Earnings of judgment debtor. (1) Exe~p~-a~ 

prov~ded--in--~~b~eetion--titT--eh~-earn±ng~-of-the-;udgmen~ 

debtor-for-his-persoftai-serviee~-rendered-dttr~ng-the--45-day 

period--prior--to--the--ievy--of-exee~t±on-or-attaehmen~-ar~ 

exempt-te-the-extent-snch-earnin9s--are--neees~ary--Eor--t~e 

sapport-of-his-famiiyo 

tit--tat No earnings are exempt unless the judgment 

debtor complies with 25-13-411. 

tbt--Barft~ngs--are--exempt--~nder--this--section---from 

;~dgmen~s-or-orders-for-maintenance-or-eh~id-~up~ort-only-to 

the-extent-arrewed-by-rs-e,s.e.-%6~3• 

tet--ene-ha%f--of--earnings--ere--not--exempt-for-debts 

inearred-by-the-;ud~ment-debtor-er-his-£am~iy--for--ga~ol±ne 

and-the-eommon-neeessar~es-of-±ifeo 

t3t--The--words--nhis-Eamilyu,-as-ased-in-this-see~ion 7 
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exeept-to-the-extent--that--the~e--word~--±neinde--a--per~e" 

eove~e~--by-a-jHd~ment-er-order-tt~der-s~bseet~on-tZt,-are-to 

be-eonstraed-to-±nelude~ 

tat--the-jndgment-debtor~s-spoa~e; 

fbt--eYery-person-who-res±des-w±th-the-jadgment--debtor 

~nder-~~s-eare-or-ma±ntenanee-and-who-is~ 

t±t--a--m±nor--ehtid--of--th~-jadgment-debtor-or-o£-hts 

spoase-or-former s~oa~e, 

t±it-a-m±nor-grandeM±~d;-brother,-or--s±ster--or--m±ner 

eh±ld--o£--a--brother-or-sister-o£-the-jad9ment-debtor-or-o£ 

his-spotlse;-

t±±±;-a-fetherr-motherr-~rand£8ther 7 -or-grandmother--or 

the-jttdgment-debtor-or-of-his-spoase-or-£ormer-spo~~e7 

tivj~an---tlnmarr±ed---~i~ter,--b~othe~,--or--any--ether 

rela~ive-o£-the-jttd9me"t-debtor-me"t±oned--in--this--seet~on 

who--h8s--8ttained-the-age~of-major±ty-and-i~-~n8b~e-to-ea~e 

£or-o~-~~~port-h±mselr. 

(2) Except as provided in subsections (3) and 14), the 

maximum part of the aggregate disposable earnings of a 

judgment debtor for any wqrkweek that is subjected to 

garnishment may not exceed the lesser of: 

(a) the amount by which his d~sposable earnings for 

the week exceed 30 ~imes the federal minimum hour:l_y_ wage in 

effect at the time the earnings are p~l_?_l~~ 

(b) 25% of his dispos~ble earnings for that week. 
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(3) The restrictions of subsection (2) do not apply in 

the case of an order or judgment for the maintenance or 

support of any person, issued by a court of competen~ 

jurisdiction, or pursuant to an administrative procedure 

that is established by state law, affords substantial due 

process, and is subject to judicial review. 

(4) {a) The maximum part of the aggregate disposable 

earnings of a judgment debtor for any workweek that is 

subject to garnishment to enforce an order described in 

subsection (3) may not exceed: 

(i) 50% of the judgment debtor's ~isposable earnings 

for that week if he is supporti~g his spouse or d~endent 

child (other than a spouse or child for whom the order is 

issued); or 

(ii) 60% of the judgment debtor's disposable earnings 

for that week if he_ is not supporting a spouse or dependent 

chi ~c!_ __ c!~~c~ ibed in subsection ( 4 )_1_illll...:. 

(b) However, the amount stated in (4)(al(i) may be 55\ 

and the amount stated in (4)(a)(ii) may be 65% if suct1 

earnings are being garnished to enforce an ord~ for 

maintenance o.r support for a period prior to the 12-week 

~iod that ends with the beginn!n_g of such workwee-k. 

(5) For the purposes of this section, __ the definitions 

of e~rnings, disposable earnings, and ~nishment are as set 

forth in 15 U.S.C. 1672." 
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Section 8. Section 70-32-104, MCA, is amended to read: 

"70-32-104. b~m~tat~ens Limitation on q~ant~ty--and 

value whieh-m8y-be-s~%@ete~. (l) Home~teads-may-be-~e%eeted 

end-e%a±med-eonsistin~-o£~ 

tat--a-qHantity-of-land-not-exeeedin9--3%9--ae~es--~sed 

£or--agrie~~tnrai--ptlrposes-and-the-dwelling-ho~se-or-mobi%e 

home-thereon-and-its-appttrtenanees-and-not-ineittded--±n--any 

mttnieipal±ty~ 

tbt--a--qttantity--o£--land--not--in-a-mttnieipai±ty7 -not 

exeeedin9-i-aere-and-not-tteed-£or-aqrieu±tttral-or-eommere±al 

p~rposes,-and-the-dwellin9-hOttse-or-mobile-home-thereon--and 

ite-appttrtenanees~-or 

tet--a--qaant±ty--o£--%an~--within--a-m~nie±pa%ity,-net 

exe~edin9-one-£e~~th-o£-an-aerer-and-~he-dwe%iin9--ho~se--er 

mobile-heme-thereen-and-its-spp~rtenance~. 

tit -Stteh ~ homesteadr--±n-eithe~-case 7-eha~~ ~ not 

exceed in value the-s~m--of $40,000. HoweYer,--in In any 

proceedings instituted to determine the value of such 

homestead, the assessed value of the land with included 

appurtenances, if any, and of the dwelling house as appears 

on the last completed assessment roll preceding the 

institution of such proceedings shall be prima facie 

evidence of the value of the property claimed as 

homestead. 

a 

{2) If a claimant who is ~an owner of an undivided 
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interest in real property claims a homestead exemption, he 

is limited to an exemption amount proportional to his 

undivided interest." 

Section 9. 

"70-32-213. 

Section 70-32-213, MCA, is amended to read: 

Sale proceeds equal to exemption 

protected. The money paid to the claimant is entitled, for 

the period of 6!! months thereafter, to the same protection 

against legal process and the voluntary disposition of 

either spouse which the law gives to the homestead." 

Section 10. Section 70-32-214, MCA, is amended to 

read: 

"70-32-214. Compensation of appraisers, The court must 

fix tfte a reasonable amount as compensation o£ for the 

appraisers,--no~--eo--exeeed--$3--per--day-eaeh-£or-the-t±me 

aettlally-engaged.'' 

Se~tion-l~o--Seet±on-Ti-i-l9ir-M€A,-i~-amended-to-read~ 

uyr-2-19~.--wa±Yer-e£-r±ghts-by-spott~e·--~he--righ~--oE 

eleetien--o£--a--s~rv±vin9--~pou~e--and--the--r±ghts--of-the 

sttrv±ving-spe~se-to 9~RY£V%H6-SP9HSB~S-Rf6H~S-~9-A~-EbB€~fYE 

SHARE7 the hemestead-allovaneet-exempt-pro~ertytz and-£am~ly 

ei~owanceL o~--any--o£--themz may--be--wa±ved7--wholiy--or 

partia~~y,--be£ore-or-a£ter-marr±e~e,-by-a-written-eontraet, 

agreement,-or-waiver-signed-by-the-perty-waiving-s£ter--£~i~ 

d±selosttreo--Hnleee-it-prov±de~-te-the-eontrary,-a-waiYer-of 

usll-r±ghtsu-tor-eqtt±valent-lang~a~@t--±n--the--property--or 
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~state--of--a--pr~~@n~--or--pro3p~et~y~-~po~~e-or-a-eompiete 

property-3ettiement-entered-into-after-or-in-an~ieipation-o£ 

3eparation-or-di•oree-is-a-waiver-of-aii-right~-to--eleetive 

share,--homestead--aiiowanee7 --exempt--property7 --and-family 

allowanee-by-eaeh-3po~~e-±n-the-property-o£-the-other-and--a 

renttneiat±on--by--eaeh-o£-all-bene£its-whieh-wo~XO-otherwise 

pa~~-to-him-from-the-other-by--inteetate--e~eeeesion--or--by 

virttte--of--the--provisions--of-any-will-exeented-be£ore-tke 

waiver-or-property-settiementou 

Seetion-i~o--Seetion-1i-i-i65,-MeA,-is-amended-to-read~ 

·~r-Z-%95o-~Reqttiremeftt-that-heir-~arv~ve--decedent--by 

efte--nttftdred-twenty--hettr~.--Afty-per~on-who-fai~e-~e-ett~vive 

the-de~ede~t-by-ti9-hottrs-±s-deemed-to-have-predeeea~ed--~he 

deeedent---for---pttrposes--o£--home~tead--aiiowance,--exemp~ 

property,-aftd-inte~tate-~ueee~~±on,-and-the-deeedent~~-heire 

are-determ±fted-aeeord±nglyo-lf-the--time--o£--death--o£--the 

deeedent--or-o£-the-pereon-who-wottid-otherwise~be-an~fte±r-or 

the-t±mee-o£-death-o£--both--eannot--be--dete~m±ned--and--±t 

eannet-be-estabiished-that-the-pereon-who-woatd-otherw±se-be 

an-he±r-has-sttr~±~ed-the-deeedent-by-i~6-hottrs 7 -±t-is-deemed 

that--the--per~on-£ailed-to-surv±ve-Eor-the-reqtt±red-per±odo 

Th±s-seet±on-±e-not-to--be--applied--where--±ts--appl±eat±on 

wettld--reettlt--±n--a-tak±ng-o£-±ntestate-e~tate-by-the-~tate 

ttnder-~i-i-i61ou 

Seet±on-i3o--Seetion-~~-Z-~B4 7 -M€A,-is-amended-te-read~ 
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u~~-~-~a•---srreet-o£-eleetion-on-benef~ts-by--wiii--or 

statateo----tit--The--sttrv±v±ftq--spotteeLs--eieetieft--of--h~s 

eieet±ve-share-doee-ne~-s~fee~-tfte-~hare--e£--ehe--sarviving 

spoHse--ttnder--ene--prov±s±ons--e£--ene--deee~entLs--w±ii-or 

±ntestote--stteeession--ttnless--the--sttrv±v±ftg--spettee---~ie~ 

expressly--reftounees--±n--tfte-pee±tion-for-aft-eleetive-~hare 

the-benefit--o£--sl~--or--any--of--the--prov±e~oneo--££--any 

prov±s±on--±e--~o--renounced,--the-property-or-other-be~efit 

whieh-woald-otherw±se-have-pa~eed-to--the--surv±v±ng--spettee 

therettnder---±e---treatedT--Sttb;eet--to--eontribation--ttnder 

~i-~-~96t~t,-as-±£-the-surv±v±nq-spouee-had-predeeeaeed--the 

teetatoro 

tit--A---sHrv±ving--spouse--±s--entitled--to--homestead 

aliowaneer-exempt-property,-and-fam±iy-oliewanee-whether--or 

not-he-eieet~-to-take-an-eieetive-shareon 

Seet±on-±4o--Seetion-~%-%-19S,-MeA,-±~-amended-to-read~ 

u~i-i-T65o--Augmented--eetateo---The--sttgmeftted--e~tate 

meone-the-estate,--redtteed--by--funeral--and--adm±nistrat±on 

expenses,---homeetead---aiiowanee,---£am±ly--allowanees--and 

exempt±o~~,-and-en£oreeabie-eia±ms,-to-wh±eh--ie--added--the 

sttm-of-the-fol~ow±ng-ameunts~ 

t±)--the--value-o£-property-transferred-to-~nyone-other 

than-a-bona-f±de-pttrehaser--by--th@--deeedent~-at--a~y~-time 

dtlr±~9--marr~a9e,--to-or-~or-t~e-benefit-of-a~y-per~en-other 

than-the-stlrvivi~9-~POH~e,-to-the~extent-that--the--deeed@nt 

-10- HB 19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0019/04 

d~~--not-~eeei?e-8deqtlate-and-ftl±±-eon~ide~a~ion-in-money-er 

money~e-worth-for-the-traneferr-it-the-traneter-ie-of-eny-of 

the-fo%iowinq-type~~ 

ta7--any-tranefer-Hnder-which-the-deeedent-retained--at 

the--t±me--of--h±s--death--the-poesee~±on-or-enjoyment-o£-or 

r±ght-to-ineome-from-the-property; 

tbt--any-trane£er--to--the--extent--th~t--the--deeedent 

reta±ned--at--the-time-of-hte-death-a-power,-e±ther-a%one-or 

in-eonjttnetion-with--any--other--person7 --to--revoke--or--to 

consHme,--invader--or--diepoee--of-the-prine~pai-for-his-own 

benefit• 

tet--any-transfer-whereby-property-is-held-at-the--~tme 

ef--deeeden~~s--dea~h--by-deeedent-and-anether-w~th-~ighe-or 

sttrv±vership; 

fdt--eny-transfer-made-te-a-donee--w±thin--~--years--or 

deaen--o£--~he--deeedent--eo--~ne--extent-thae-the-aggreg~te 

tran~fer~-to-any-ene--donee--±n--any--of--the--year~--exceed 

$37889; 

tit--any--transfer-i~-exclttded-i£-made-w±eh-the-wri~ten 

consent-or-;o±nder-ef--the--s~rviving--spo~seo--Property--is 

va±~ed-as-of-the-deeedent~s-death-exeept-that-property-given 

i~revoeah±y--to--a--donee-d~r±ng-li£et~me-o£-the-deeedent-i~ 

va±~ed-as-o£-the-date-the--donee--eBme--into--posse~sion--or 

enjoyment--i£--that-oce~r~-first.-Nothing-herein-shai±-eatlse 

to-be-ine±ttded-in-the-attgmented-estate-any--iife--in~ttranee, 
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HB 0019/04 

aee~dent--ins~ranee,--;e±nt-ann~ity,-or-pension-payabie-to-a 

~erson-other-than-the-sarviving-spoase~ 

t3t--the-vaiae--ef--~repe~ty--owned--by--the--~H~¥i¥in9 

spease-~at--the-deeedent~s-8eath,-pl~s-the-va%~e-o£-prepe~ty 

transEerred-by-the-spoase-et-eny-time-dtlr~ng-merriaqe-to-any 

person--other--than--the--deeeden~--whieh--wotlid--have--been 

+nel~dae±e-in-the-epotl~e~~-eagmented-estete-%£-the-eH~v~vin9 

spoase-had-predeeeased-the-deeedent,-to-the-extent-the-ovned 

or--trens£erred-property-is-de~ived-Erom-the-deeedent-by-any 

means-othe~-than-testate-or-intestate-saeeess±on--withoat--a 

fa±%--eonsiderat~on--in-money-er-money~s-wortho-Por-p~rpo~e~ 

o£-th±~-sobseetion~ 

tat--property-dertved-£rom-the-deeedent-±neiades-bat-±s 

not-±imited-to-any--hene£ieial--±nterest--o£--the--s~~vivin~ 

spoase--in--a--trast--ereated--by--the--deeeden~--da~±n9-his 

i±fetime,-any--property--appointed--to--the--spoase--by--t~e 

deeedent~s--exerei~e--o£--a--genera~--or--spee±a%--pewer--o£ 

appointment-also-exereisable-in-£avor--ef--others--than--the 

spoase,--any--proeeeds--of--insaranee--tine%ttding-aeeidentai 

death-be~efitst-on-the-iife-of-the-deeedent-attribtttabie--to 

~remi~ms--paid--by-him,-any-lamp-sam-immed±ateiy-payable-and 

the-eomm~ted-val~e-of--the--proeeeds--o£--annaity--eontraets 

~nder---whieh---the---deeedent--wes--tke--prima~y--ann~~tant 

a~~r±e~tabie-te-~rem~ttms-~aid-by-him,-the-eemmated-va!~e--of 

amoHnts--~ayabie-arte~-the-deeeden~~s-deeth-~nder-any-p~b!ie 
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e~-pr~vat~-pe"~~enr-d~~a~~i~ty-eompensation,-death--eenef~tr 

or-ret±rement-pienr-exeZ~sive-o£-the-federer-~oeiar-seeur~ty 

system,--by--reason--ot--serviee--performed--or-d±sab±iities 

i~ettrred-by-tke-deeedentr-any-property-heid-at-the--time--ef 

eeeedent~s--death--by-deeedent-and-the-sttrviving-spottse-w±th 

r±ght-of-sttrv±vorsh±p,-any-property--he~d--by--deeedent--and 

transterred-by-eontraet-to-the-s~rv±v±n~-spottse-by-reason-of 

the--deeedent~s--death,--and--the--va±tte-o£-the-share-of-the 

sttrv±v±n9-spottse-resttit±ng-£rom-ri~hts-±n-eommttn±ty-property 

±n-th±s-or-any-other-state-£ormeriy-owne~-wt~h-~he-deeedeftt~ 

Prem~Mm~-pa~~-Oy-the-~eeeeent~~--empioyer,--hi~--part~er 7--a 

partne~~n~~--e£--wh±eh-he-was-8-member,-e~-his-ere~itor~-are 

deemed-to-have-been-paid-by-tne-deeedento 

tbt--property-owfted-by-the--~pe~se--at--the--deeedent~s 

de~th---~~---vai~ed--as--of--the--date--of--deatho--P~ope~ty 

transferred-by-the-spo~~e-is-val~ed-at-the-t±me-the-transfer 

beeame-irrevoeable-or-at--the--deeedent~s--death7 --whiehever 

oeettrred-~irsto--fneome-earned-by-ineitlded-property-prior-to 

the-deeedent~s-death-is-not-treated-as-property-derived-trom 

the-deeedent~ 

tet--property--owned--by-the-sMrv~vin9-spo~~e-as-ot-the 

deeedent~s-death-or-prev±oMsiy-transferred-by-the--stlrviving 

spoM~e--±s--pre~~med-to-have-been-derived-from-the-deeedent 7 

exeept-to-the-extent-that-the-~~rviv±ng--spotl~e--e~tebtishes 

that-±t-wa~-der±ved-from-another-soMree~ 
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t4t--Por--the--p~rpo~e3--o£--th~8--8eet±onT-a-bona-Eide 

p~reha~er-is-a-p~reha~er-£or-¥al~e-±~-good-ra±th-and-witho~t 

no~iee-o£-any-adver8e--elaimo--Any--reeorded--in~~r~ment--is 

prima-faeie-evidenee-~ha~-~he-tran~fer-deeeribed-therein-wae 

made-to-a-bona-~±de-purchaser.• 

Seet~on-%5~--seet±en-~~-~-89%,-MeA,-~s-amended-te-read~ 

n~i-i-89!~--Home~tead---aiiowanee BbB€TY9N~----t~t--A 

~~rviving-s~o~~e-o£-a-deeedent-who--was--dom±e±led--±n--eh±~ 

state--±s--ent±tled--to-a-homestead-a%iowanee-of-$%S,eee~-££ 

there-±s-no-stlrv±ving-~po~ee,--eaeh--minor--ehild--end--eaeh 

de~ndent--ehild--o~-the-deeedent-~s-entitied-to-a-homestead 

allowanee-amoMnting-to-$29 7 999 7 -d±v±ded--by--the--n~mber--ot 

minor-and-dependent-eh±ldren-oE-the-deeedent~ 

tlt--tat-The--personal--repre~entat±ve-may-exereise-t~e 

right-to-ela±m-a-homestead-on-behaif-of-a-stlrv±v±ng--spo~se~ 

ff-there-i~-no-sttrv±v±ng-spouse,-the-personal-representative 

mlly--exereise-the-right-on-behe::l:£-of-ttny~m±nor-eh~ld-and_-a~_y 

~endent-eh ± ld-of -the-deeedent,-d±v ided-by-- the_-- n~mbe r --of 

m±nor-and-dependent-eh%idren-of-the-deeedento 

tbt--t%t-The--hom~st~ad--eonsist~-o£-the-dwe%%%ng-hou~e 

or-mobiie-heme,-and-a%%-apptl~~enaneee7-±n-wh~eh-the-deeedent 

~esid~d-and-the-iand,-it-any,--o~--wh±eh--the--re~i~~~ee--is 

ioeated-;-

t i-~t-Phe-- hom.e ~tea~ -may- not-e xe~!'::o:i- i-n--val tl e- $4 a,- a a a~-±_~ 

any-pr~eeed~n9~-instituted-te-determ±ne-~he--v8:itle--of--stlch 
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home~eead,--ehe--a~sessed--vaine--o£--the-ia~d-with-~neT~ded 

appa~tena~ees,-~r-any7-and-of-the-dwell~ng-hoHse-as--appea~s 

on---t~e---lest--eompieted--assessment--roll--~reeeding--the 

inst±tnt±on-oE-saeh-proeeed±ngs-±s-be-pr±ma--faeie--ey±denee 

or--the-veitte-of-the-pro~erty-ele±me~-as-a-hemesteado t±t-f~ 

~HE-SPSHSB-SR--A--MfNSR--8R--B~PBN9EN~--EHfb9--SHRVfVES--THE 

BBEBBBNT--8¥--!~9--HSHRS,--THE--PERSSNAh--REPRESEN~A~fVE-MA¥ 

BBEhARE-A-HSMESTBA9--SN--8EHAhP--SP--THB--BEEEBEN~~S--ESPAPB 

PHRSHANT-TS-TfThE-18 7 -EHAPPER-3~~ 

trt--~he--homestead--allowanee--is--exempt-£rom-and-has 

pr~or±ty-over--ali !S--8MEMPP--PR9M--Abb--~NSE€BRB8 ela±ms 

aqa±nst--the-estate end-±s-exempt-from-exeettt±on-as-prov±ded 

±n-~itle-~97-ehapter-3~,-part-r. 

t3t--Hom~~~~ad-allowenee The-home~tead ±~--in--addition 

to--any--~h8re--~e~~ing--to-the-s~rviving-spotl~e-or-minor-or 

riependent-ehi%0-by-the-will-of-the-deeedent-~nies~-otherwise 

provideO,-ey-intestete-stleee~sion,-or--by--way--o£--eieetive 

shereou 

Seetion-i6o--Seet±on-~r-r-sar,-M€Ar-is-amended-to-read~ 

87i-~-aar,--Exempt--propertyo---t±t--rn-addition-to-the 

homeetead-allowanee1 -the ~He s~rviving-spo~se-of-a--deeedent 

who--was-domieiled-in-this-state-is-entitled-Erom-the-estate 

to-value-not-exeeeding-$3r589--in--exeess--o£--any--see~rity 

intereets---therein--in--hoasehoid--£~rn±tare7 --a~tomobiles1 
furn±shinger-8pplianees,-and-per3onai-effeet~o-ff--there--i~ 
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no--sarvivinq--spe~se7-ehiidren-ef-tke-deeeden~-are-en~it~ed 

jeintiy-~e--~he--seme--va±~e.--if--ene~mbered--ehat~els--ere 

se±ected--and--if-the-va±ae-in-exeess-of-sec~Pity-intere~t~, 

p±~s-that-ef-ether-exempt-preperty7-is-%ess-then--~3t566--or 

if--there--is--net--$37599--worth--o£-exempt-preperty-in-the 

estate7-the-spoase-or-ehiieren-are-ent±t±ed-to-other--a~sets 

of--the--estate,--±£-any,-to-the-extent-neeessary-to-ma~e-np 

the-$3t586-valaeo 

tit--Rights-to-exempt-property--and--assets--needed--to 

make--ap--a-de£ieieney-oi-exempt-property-have-prior±ty-over 

all-e±aims-ag8inst-the-estate,-exee~t-that-the-ri9ht-to--eny 

assets--to--ma~e--ap--a--def±e±eney-o£-exempt-property-shall 

abate-as-necessary-to-permit-prior-payment-of ~he homestead 

si~owane@-a~d-£am~iy-silowsnee. 

t3t--Th~s@--ri~hts--sre--in--addi~+e~-~~-~ny-benef~t-~r 

shsre-posstng-to-the-sarviving-spoa~@--or--eh~}dren--by--the 

wi~i-o£-the-dee~dent-~n!ess-oeherwise-previded,-by-intest~te 

s~eeession,-or-by-way-ei-e!eet~ve-share.u 

S~etion-l~o--Seetion-i~-~-893r-M€At-is-amended-to-reod~ 

u~i-i-893o--Psmi%y--a%%owsnceo---tlt-fn-addition-to-the 

right-to ~ homestesd-silowanee-and-exempe-propertyy--i£--the 

deeedent--wss--domieiied-in-this-etateT-the-stlrvivin~-spo~se 

and-minor--eh±~dren--whom--the--decedent--wss--obligoted--to 

Stlpport-and-ehiidren-who-were-in-£eet-bein9-Stlpported-by-h±m 

sre--ent±tled--to-a-reasonsbie-allowaftee-in-money-otlt-of-the 
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eeta~e--Eor--their--ma~ntenanee---~~~~ng---the---period---of 

adm±n±etr~tion,--wh±eh-a~~owanee-mey-not-contintle-ror-!onger 

then-~-yeer-±E-the-estete-is-inadeqtlate--to-d±eeharge-a!±owed 

ciaims~-The-allowanee-may-he--paid--ae--a--itlmp--sum--or--in 

per±odi~-inetallmente~ 

t~t--ft--i~-~ayabte-to-the-s~rviv±ng-spottee,-if-living, 

£or-the-tl~e-of-the-s~rvtvin~-epotl~e-and-minor-and--dependent 

ehildren 1 --ot~erw±se-to-the-ehildren-or-persons-having-the±r 

eare-and-etletody;-b~t-±n-ease-any-minor-chiid--or--dependent 

ehiid-ie-not-l±~±ng-with-the-stlrvivin9-spottse,-the-aiiowanee 

may--be-made-partiaily-to-the-eh±ld-o~-h±~-g~ardian-or-o~her 

~er~on-hev~n~-hi~-eare-and--ett~tody--and--pertieily--to--~he 

~po~~e 7 -a~-~heir-need~-may-appear~ 

t37--~he--~amiiy--al~ow~nee--i~--exempt--from--and--ha~ 

priority--ove~--all--ela~m~--bttt--not--over--the---home~tead 

a%%owanee~ 

t4t--The-Eam±iy-a~%owanee-i~-no~-ehar;eable-a9ainst-any 

benefit-or-~hare-pa~~±ng-to-the-sttrvivin9-~pouse-or-ehildren 

by--the--will--of-the-deeedent-unless-otherw±se-provided1 -by 

inte~~ate-~tteee~~ion,-or-by-way-of-eiective-share~ 

t5t--~he--dea~h--o~--any--person--entttled--to---£am±ly 

allowanee--terminates-his-ri9ht-to-ailowances-not-yet-pe~d~u 

Seet±on-l8o--Section-?~-%-B9~,-MeA,-is-amended-to-read~ 

u?~-2-894~--souree,-determinat±on,--and--doeumentation~ 

tlt---£~---the--e~tate--±~--otherwi~e--suffie±ent 7 --property 
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spec±fically-devised--is--ne~--~sed--to--eat±sfy--r±ght~--to 

hom~~~~ad--and-~x~mp~-p~epe~~y~-s~b;eet-to-this-~es~~ietion, 

the-~~r¥i¥ing-spouseT-the-g~ardians-of-~ft~--mine~--ehi%dren, 

or~children-whe-are-afttt%~s-may-~e%~et-preperty-o£-the-estate 

as th~ hom~stead-a%%owanee-and-exempt-propertyo-The-per~e~ai 

representati•e--may--make--these-selections-±~-the-e~rvivin9 

sponse7-the-ehildren7 -or-the-~uardians-o£-the-mino~-ehildren 

are-Hnable-or-fail-to-do-so-within-a-reasonabte-time--or--i~ 

there--are--no-~nard±ans-o£-the-minor-ehildrert.-~he-p~r~onaY 

representat±ve--may--exeetlte--an--inetr~ment--er---deed---of 

di~tribHtion-to-eetabl~eh-the-ownership-of-property-taken-ae 

the-homestead-aiiowanee-or-exempt-property~-He-may-determine 

the--fam±ly--allowanee-in-a-±nmp-etlm-not-exeeeding-$67 999-or 

period±c-installmente-not-exeeeding-$599--per--mon~h--for--l 

year--and-may-disbnrse-~ttnds-of-the-esta~e-in-payment-of-the 

famity-allowance-and-any-part--of--the--homestead--allowanee 

payabie-in-eash. 

trt--~he--pereonal--repre~entati~e--or--any--±nterested 

person-a99rieved-by-any-eeleetion,--determinat±on7 --payment 7 

proposed--payment7--or-fai%~re-to-act-under-this-~ection-may 

petition-the-eonrt-for-appropriate-rei±e£ 7 -whieh-r~lier--may 

provide-a-fami%y-aYtow8nee-larger-or-smaller-~han-that-whicn 

~he---per~onal---representative--aeterm±ned--or--eotlld--h~ve 

determined.u 

Seetion-l9o--See~±on-~~-3-i6~ 7 -M€A 7 -±s-~mended-to-read~ 
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uTi-3-±&r~--BeYoiution---of---estat~---at---death-----

rest~ietionso---trt--~he-power-of-a-~er~on-to-leave-property 

ey-wiii-and-tfte-~~9hts-of-ereditorSt-deYisee~;-and-heirs--to 

his-property-are-s~bjeet-to-the-restrietions-and-l±~itat±ons 

eonta%ned--~n--th±s-code-to-£ae±i±tate-the-prompt-settlement 

of-estateso 

trt--Hpon-the-death-o£-a-person 7 -h±s-real-and--personal 

property--devoives--to--the-persens-to-whom-~t-is-dev±sed-by 

h±s-last-wiii-or-to-those-ind±eated-as-stt~stitutes-£or--them 

±n---eases---~nvoiv±n9---lapse,---renuneiat±on7 ---or---other 

e±reumstanees-affeeting-the-devoitl~io~--o£--testa~e--e~tates 

o~,-±n-the-abeenee-o£-testamenta~y-dieposition7 -to-his-heir~ 

or--to--those--ind±eated--as--sHbstit~tes--for-them-in-eases 

invo%ving--rentlneiation--or--other--eirettmstenees--af£eetin9 

devoitttion--o£--intestate--eetates,-sttbjeet-to the homestead 

eiiowanee,-exempt-property,-and-fam±Ty-aiiowanee,-to--rights 

o£-ereditors,-e±eetive-share-o£-the-s~rv±v±ng-~pdaset-and-to 

administration,• 

Seet±on-re.--seetion-Y%-3-9iit-M€A,-±s-amended-to-read~ 

u7~-3-9llo--S~eeessors~--rights--±£--no-adm±n±stration~ 

tlt-fn-the-absenee-o£-administration7-the-hei~s-and-devisees 

are-ent±tied-to-the-estate-in-aeeordanee-with-the-terme-o£-a 

probated-w±ll-or-the-iaws-of-intestate-sHceess±ono 

t~t--Bevisees-may-eetabi±sh-title-by-the-probated--w±ii 

to---dev±sed--propertyo--Pereons--ent±tled--to--property--by 
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homestead-allowanee,-exemptioft,-o~-i~testaey--may--establish 

tit~e--the~eto--by--~reef--ef--tfte-deeedene~s-ownership,-his 

aeaeh,-ane-tfteir-re~ationshi~-to-~he-deeedeftto 

t3t--S~eee~eors-ta~e-s~~;eet-to-ai%-eharges-±neident-to 

aam~~~etrat~on,--inei~ding--the--eie±ms--oE--ereditor~---and 

aiiowanee~--o£--s~rviv±ng--~po~~e-and-dependent-eh±idren-and 

eMbjeet-to-the-r±ghts-of-othere--res~it±ng--from--a~atement, 

~etainer,-advaneement 7-and-ademption.u 

seet±on-~l~--seet±on--Yr-3-li93,--MeA7 --±s--amended--to 

read~ 

uyi-3-1193~--s~mmary--~roeed~re--for--d±sb~rsement--and 

dietr±b~tiono----If---it--appears--£rom--the--inventory--and 

apprat~al-t"at-the-vaitte-of--the--net--distribatable--estate 

does--not--exceed--$Y 7 599-or-the-value-of-the-entire-e3tate, 

less-l±en~-and-enc~mbraneesr-doee-not-exceed ~he home~tead 

aiio"ance EDE€T£9Nt-exempt-property,-fam±ly-allowanee,-eosts 

and-expenses-of-administrat±on,-reasonable-f~nerai-expenses, 

and--reasonabie--and-neeessary-med~eai-and-hosp±tai-expenses 

of--the--iast--illness--of--the---deeedent,---the---persona± 

representat±ve,--w±thout--giving--notice--to--ereditors,-may 

immed±ately--d±eburee--and--distribute--the--estate--to--the 

persons--entit~ed--thereto--and--file-a-elos±n9-statement-ae 

provided- in-=7~-3-rre-4.• 

Seet±on-i~~--seet~en--T~-3-rra4,--MeA,--±s--amended--to 

reado 
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u~i-3-ri64o--eieeiftg--by--eworft--~tat~m@ftt--o£-~ersonel 

represefttative----termination-o£--appo±ntmento---t%t--Snieee 

prohih±ted--by--order--o£--tne--conrt-and-exeept-£or-eetates 

bein9-adm±nietered-by-e~pervtsed-~ersonal-representattves,-a 

personal-representat±ve-may--eiose--an--estate--adm±nistered 

~nder-the-summary-proeedures-o£-Ti-3-ii93-by-£±l±ng-with-the 

eo~rt,--at--any--t±me-a£ter-disbursement-and-distribution-of 

the-estater-a-ver~f±ed-etatement-statin~-that~ 

tat--to---the---best---~nowied9e---o£---the----per~onal 

representat±ve,--the--value--o£-the-net-distribut6ble-estate 

did-not-exeee~-$Tt599-or-e~e-¥eitle--of--t~e--entire--estater 

ie~~--iien~--and--ene~mbranees,-did-ftot-exeeeO the homestead 

at~owa~ee BDB€T£9N7-exem~t-~~operty,-famiiy-allowanee,-eosts 

aftd-expen~e~-or-adm~n~~trationr-rea~o~a~~e-fttneral-ex~en~es7 

and-reasonable,-neees~ary-medieai-and-~o~pital--expen~e~--o£ 

~he-la~t-iilness-o£-the-deeedent; 

tbt--the-personal-repre~entati~e-"a~-f~lly-admin±stered 

the-estate-by-payment-o£-inheritance-taxes-and-by-d±~b~rs±ng 

and-distribttting-it-to-t~e-perso~s-entitled-thereto;-and 

tet--the-personal-representati~e-~as-sent-a-eopy-o£-the 

elos±ng--statement--eo-all-distribtltees-of-the-estate-and-to 

aii-ereditors-or-other-elaimants-o£-whom-he-±s--aware--whose 

elaims--are-neither-paid-nor-barred-and-has-fttrnished-a-£ttll 

aeeottnt-in-wr±tin9-o£-"i~-administratio~-to-t~e-d±stribtttees 

who~e-in~erest3-are-affeetedo 
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tit--lf--no--ae~±ons--or--proeeed±ngs---±n¥oivin~---the 

pe~sona%--repreeentati¥e--are--pending--in--the-eo~rt-~-year 

after-the-elosing-statement-is-riiedT-the-appo~fttment-or-the 

per~onal-representat±ve-term±nateso 

t3t--A-e~osing-statemene-r±ied-~nder-thie--seetton--has 

the-same-effeet-as-one-fiied-ttnder-T%-3-%e84o• 

SBeTf8N-%3.--SBeTf8N--~9-3%-l63o--MeA,--fS--AMENBBB--T8 

RBAB~ 

•Te-3i-i83o--Prom--whose--property--homestead--may---be 

selected ----deelarat±on--on-behaXf-of-deeedent~ i!i ££-the 

claimant-be is married 7 -the-homestead-may-be--seieeted--£rom 

the--property--o£--either--spottseo--When-the-eia±mant-is-not 

married,-the-homestead-may-be-eeiected-from-any--ef--h±~--or 

her-property-. 

fii~~~~~~~2~~~~~o£-this-ehapterr-the-term-•elaimantu 

inc l1:1des -a-per son a i- repre sen tat± ve-of- -a--d:eeedene .1. s--ee ta_~ ~ 

who--~nder--Yi-%-891--deelares--a-homestead-on-behalf-of-the 

estate-.u 

SBeTf8N-%4.--seeTf8N--~9-3%-l667--MeA7--fS-~~Bil_B6B--T8 

REAB• 

"76-3%-l96.--eeNTBNTS----8P----BBebARATf8No ill The 

deeiarat±on-of-homestead-mttst-eontain-a-statement--that--the 

person-making-±t-is-re~id±ng-on-the-premises-and-eia±m~-~nem 

a~-a-home~t~ad-a~d-a-de~eript~o~-of-the-premise~-. 

i£l~~~~=~~~--dee±aration--o£--home~tead-~~-made-by-tne 
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persona~-repre~entat~ve-en-behaif--er--a--~eeedent~s--e~ta~e 

~nder-~i-i-891,-it-m~~t-contain~ 

tat--a-deser~ptien-ef-the-prem±~e~~ 

tbt--a--statement-that-t~e-~~rv±ving-spott8e-er-m±nor-or 

depeneent-ehiid-was-re~;d±nq-on-the-~re~i3es-at-the-time-~of 

the-decedent~~-death~-and 

~~~--deciarat~o~-th~t-the-~er~onai-representat~ve-is 

elaiming-the-~remises-as-a-hom~steadou 

SBe~teN-25~--sBe~teN--19-32-36z7--MeA7--fS--AMENBEB--~e 

REAB~ 

u~e-~i-39i.--How-abandoned----deelaration,--A-hemestead 

can--be--abandoned-only-by-a-declaration-of-abandonment-or-a 

9rant-thereof-exee~ted-and-ae~nowled9ed-by~ 

tlt--the-httsband-and-wife-if-~ke-ei8~ment~-~s--m8r~ie~; 

tit--the-e~8imant~i£-~nm8rried.~ 

iii~-the--p~r~oft8~--repres~n~8~ive--if-a-eeetara~ion-is 

made-on-be~a~E-o~-a-dee~den~L~-e~tete-~~eer-~r-~-BOi•u 

NEW SECTION. Section 11. Repealer. Sections 25-13-611 

thro~~h-%5-t3-6t3, 25-13-612, 25-13-616, and 25-13-617, MCA, 

are repealed. 

NEW SECTION. Section 12. Codification instruction. 

(1) Sections 1 through 5 are intended to be codified as an 

23 integral part of Title 25, chapter 13, part 6, and the 

24 provisions of Title 25, chapter 13, part 6, apply to 

25 sections 1 through 5. 
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(2) Section 6 is intended to be codified as an 

integral part of Title 70, chapter 32, part 2, and the 

provisions of Title 70, chapter 32, part 2, apply to section 

6. 

NEW SECTION. Section 13. Saving clause. This act does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before the 

effective date of this act. 

NEW SECTION. Section 14. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

-End-
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March 9 87 
························································· 19 ......... . 

MR. PRESIDENT 

We, your comm1ttee on SENATE JUDICIARY ···································································································································· 

having had under consideration ........................................................................... ~q~_S;E_. _B_I_L_~ ......... No ... ~- 9, ... , ..... . 

_____ ..:T.o:h=.ir::..:d=- reading copy ( blue 
color 

General revision of laws relating to property exempt from execution. 
Mercer (Thayer) 

Respectfully report as follows: That .................................................................... l:l.O.T.J:$.I;.; .. ~n.,:r, .......... No .... J~ ...... .. 

1. Title, line 7. 
Strike: "70-32-103," 

2. Title, line 8. 
Strike: "70-32-106," 
Following: "70-32-213," 
Insert: "AND" 

3. Title, lines 8 through 10. 
Following: "70-32-214," on line 8 
Strike: the remainder of line 8 through "72-3-1104," 

on line 10 

4. Page 2, line 21. 
Following: "$67SSS" 
Strike: "$4,500" 
Insert: "$6,000" 

5. Page 3, line 2. 
Following: "$375SS" 
Strike: "$1,200" 
Insert: "$2,500" 

6. Page 8, line 16 through page 23, line 16. 
Strike: sections 11 through 25 in their entirety 
Renumber: subsequent sections 

AND AS AMENDED 

~ BE CONCURRED IN 


