February

February

February

February

February

February

February

February

March 28,

March 30,

SENATE BILL NO. 399

INTRODUCED BY CRIPPEN, KEYSER

BY REQUEST OF THE SECURITIES DIVISION OF

12, 1985

14, 1985

15, 1985

16, 1985

19, 1985

20, 1985

21, 1985

27, 1985

1985

1985

THE STATE AUDITOR'S OFFICE

IN THE SENATE

Introduced and referred to
Committee on Business and
Industry.

Fiscal Note requested.

Committee recommend bill do pass
as amended. Report adopted.

Bill printed and placed on
members' desks.

On motion, be placed on second
reading on 38th Legislative Day.
Motion adopted.

Fiscal Note returned.

Second reading, do pass.

Considered correctly engrossed.

Third reading, passed.
Ayes, 49; Noes, 0.

Transmitted to House.

IN THE HOUSE

Introduced and referred to
Committee on Business and Labor.

Committee recommend bill be
concurred in. Report adopted.

Second reading, concurred in.



April 1, 1985 Third reading, concurred in.

Returned to Senate.

IN THE SENATE
April 1, 1985 Received from House,.
April 2, 1985 Sent to enrolling.

Reported correctly enrolled.



49th Legislature

[-. T I I U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1737/01

INTRODUCED BY

BY REQUEST OF THE JECURITIES DIVISION OF

THE STATE AUDITOR'S OFFICE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING T™0 SECURITIES; AMENDING SECTIONS 30-10-1013
THROUGH 3G-10-105, 30-10-201, 30-10-206, 30-10-209, AND

30-10-305, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
"30-10~103. Definitions. When used in parts } through

3 of this chapter, unless the context requires otherwise,

the following definitions apply:

(1) "Commissioner™ means securities commissioner of
this state.

(2) “"Salesman" means any individuall ather than a
broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. A
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this
definition. "Salesman" -does not include an individual who
represents an issuer in:

{a) effecting a transaction in a security exempted by
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subsections (1), (2}, (3), (9), (10}, (11), or {12) of
30-10-104; '

(b) effecting transactions exemptad by 30-10-105; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any perscn in this state.

(3) "Brcker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. "Broker-dealer"
does not include:

{a) a salesman, issuer, bank, savings institution,
trust company, or insurance company: or

(b} a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
Act of 1%40, pension or profit-sharing trusts, or other
financial institutions or institutional buyers, whether
acting for themselves or as trustee.

{4) "Registered broker-dealer" means a broker-dealer

registered pursuant to 30-10-201.

t43(5) “Guaranteed" means guaranteed as to payment of

-2- INTRODUCED BILL
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principal, interest, or dividends.

t5+{6}) "Investment adviser" means any person who, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a regular business, issues or
pronulgates analyses oOr reports concerning securities.
"Investment adviser" does not include:

(a) a bank, savings institution, trust company, or
insurance company;

{b) a lawyer, accountant, engineer, or teacher whose
performance of these services is solely incidental to the
practice of his profession;

(c) a broker-dealer;

(d} a publisher of any bona fide newspaper, news
magazine, or business or financial publication of general,
regular, and paid circulation;

(e) a person whose advice, analyses, or reports relate
only to securities exempted by 30-10-104(1);

(£} a person who has no place of business in this
state if his only clients in this state are other investment
advisers, broker-dealers, banks, savings institutiens, trust
companies, iansurance companies, linvestment companies as

defined in the Investment Company Act of 1940, pension or
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profit-sharing truscs, or other financial instituticns .
institutional buyers, whether acting for themselves or as
trustees; or

{g) such other persons not within the intent of this
subsection (5) as the commissioner may by rule or order
designate.

t6r(7) "“Issuer" means any perscon who 1ssues or
proposes to issue any securlty, except that with respect to
certificates of deposit, veoting-trust certificates, or
collateral-trust certificates ar with respect to
certificates of interest or shares in an unincorporated
investment trust not having a board of directors (or persons
performing similar Efunctions) or of the fixed, restricted
management, or unit type, the term “"issuer" means the person
or persons performing the acts and assuming the duties of
depositer or manager pursuant to the provisions of Lthe trust
or other agreement or instrument under which the security is
issued.

£#¥{8) “Nonissuer" means not directly or indirectly
for the benefit of tne issuer.

t8¥({9) "Person", for the purpose of parts 1 through 3
of this chapter, means an individual, a corpeoration, a
partnership, an asscciation, a joint-stock company, a trust
where the interests of the beneficiaries are evidenced by a

securlty, an unincorporated organization, a government, or a

_4_
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political subdivision of a government.

£2+(10) {a) "Sale" or "sell" includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

(b} "Offer" or "offer to sell”™ includes every attempt
or offer to dispose of or solicitation of an offer to buy a
security or interest in a security for value.

(¢) Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitute part of the subject of the
purchase and to have been offered and sold for wvalue. A
purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as every sale or offer of a security
which gives the holder a present or future right or
privilege to convert into ancther security of the same or
another issuer, 1s considered to include an offer of the
other security.

+3¥9¥(11l) "Securities Act of 1933", "Securities Exchange
Act of 1934", "Public Utility Holding Company Act of 1935",
and "Investment Company Act of 1940" mean the federal
statutes =f those names as amended before or after July 1,
1861.

t3:3(12) "Security" means any note; stock; treasur
Y Y
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stock; bond; debenture; evidence of indebtedness;
certificate of interest or participation in any
profit-sharing agreement; collateral-trust certificate;

preorganization certificate or subscription; transferable
shares; investment contract; voting-trust certificate;
certificate of deposit for a security; certificate of
interest or participation in an ¢il, gas, or mining title or
lease or in payments out of production under such a title or
lease; or, in general, any interest or instrument commeonly
known as 4 security or any certificate of interest or
participation in, temporary or interim certificate for,
receipt for, guarantee of, or warrant or right to subscribe
to or purchase any of the foreguing. "Security" does not
include any insurance or endowment policy or annuity
contract under which an insurance company promises to pay a
sum of wmoney either in a lump sum or periodically for life
or some other specified period.

t¥23(13) "State" means any state, territory, or
possession of the United States, as well as the District of
Columbia and Puerto Rico."

Section 2. Section 30-10-104, MCA, is amended to read:

"30-10-104. Exempt securities. Sections 30-10-202
through 30-10-207 do not apply to any of the following
securities:

{l1) any security (including a revenue obligation)

-
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igsued or quaranteed by the United States, any state, any
political subdivision of a state, ¢r any agency or corporate
or other instrumentality of one or more of the foregoing:;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any of the Cforegoing that is payable
selely from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or
for a nongovernmental industrlal or commercial enterprise,
unless such enterprise or any security of which it is the
issuer is within any of the exemptions enumerated in
subsections (2) through (9) of this section;

(2) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, or any agency or corporate or other
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recognized
as a valid obligation by the issuer or quarantor;

{3) anhy security issued by and representing an
interest in or a debt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized er-chartered-as-such
and---under~--the---4urisdirckton---and--supervisien——of--the

superintendeant-of-banks-of-any-state and supervised under

the laws of any state;
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{4) any security issued by and representing an
interest in or a debt of or guaranteed by any Cfederal
savings and loan association or any building and loan or
similar association organized under the laws of any state
and authorized te do business in this state;

(5) any insurance or endowment policy or annyity
contract or optional annuity contract issued by a
corporation subject to the supervision of the insurance
commissioner:;

{6) any security issued or guaranteed by any federal
credit union or any credit union, industrial 1locan
association, or similar association organized and supervised
under the laws of this state;

{(7) any security issued or gquaranteed by any railroad,
other common carrier, public wutility, or holding company
which is:

{a) subject to the jurisdiction of the interstate
commerce commission;

(b} a registered heolding company under the Public
Utility Holding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

(c} regulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality; or

(d) regqgulated in respect tc the issuance or guarantee

~8-
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of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased to a railroad or public utility
1f other securities issued by such railroad or public
utility would be exempt under this subsection;

{(8) any security that meets all of the following
conditions:

(a) iE the 1issuer is not organized under the laws of
the United States or a state, it has appointed a duly
authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

(b) a class of the issuer's securities is required to
he and is registered under section 12 of the Securities
Exchange Act of 1934 and has been soc registered for the 3
years immediately preceding the offering date;

{c) neither the issuer nor a significant subsidiary
has had a material default during the last 7 years (or the
issuer's existence if less than 7 years) in the payment of:

(i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money;: O

(1i) rentals under leases with terms of 3 years or

more;

10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

LC 1737701

(d} the issuer has had consclidated net income (before
extraordinary items and the cumulative effect of accounting
changes) of at least $1 million in 4 of its last 5 fiscal
years, including its last fiscal year; and if the offering
is of interest-bearing securities, has had for 1its last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal
year" as wused in this subsection (8)(d), means the most
recent year for which audited financial statements are
available, provided that such statements cover a fiscal
period ended not more than 15 months from the commencement
of the coffering.

(e} if the offering is of stock or shares, other than
preferred stock or shares, such securities have wvoting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each o©f the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

(£) if the offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of record on any date within 6 months prior

to the commencement of the o¢ffering by at least 1,200
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persons and on such date there are at least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price for that day, of at least $3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this section upon written
information furnished by the record owners.

(9) any security issued by any person organized and
operated not for private profit but exclusively for
religious, educational, benevolent, charitable, fraternal,
social, athletic, or reformatory purposes if the issuer pays
a fee of $50 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period;

{10) any commercial paper which arises out of a current
transaction or the proceeds of which have been or are to be
used far current transaction and which evidences an
obligation to pay cash within 9 monthse of the date of
issuance, exclusive of days of grace, or any renewal of such
paper which is likewise limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
sold to the banks or insurance companies;

(ll) any investment contract issued in connection with

-11-
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an employee's Stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

{12) any security for which the commissioner determines
by order that an exempticn would better serve the purposes
of 30~10-102 than would registration. Phe--commissioner—-may
eharge-a-fee-of-558-for-granting-the-exempeion-by-orderz The
fee for this exemption must be as prescribed in
30-10-209(4).

(13) any security listed or approved for listing upon

notice af issuance on the New York stock exchange, the
American stock exchange, the Pacific steck exchange, the
Midwest stock exchange, or any other stock exchange
registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same issuer that 1is of Senior or
substantially equal rank; any security called £Ffor by
subscripticn rights or warrants so listed or approved; or
any warrant or right to purchase or subscribe to any of the
foregoing~;

{14) any national market system security 1listed or

approved for listing upon notice of issuance on the national

association of securities dealers automated quotation system

or any other naticnal quotation system approved by the

commissioner; any other security of the same issuer that is

of senior or _substantially equal rank:; any security calied

-12-
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for by subsecription rights or warrants so listed or

approved; oOr any warrant or right to purchase or subscribe

to any of the securities listed in this subsection."

Section 3. Section 30-10-105, MCA, is amended to read:

"30-10-105. Exempt transactions. Except as in this
section expressly provided, 30-10-201 through 30-10-207
shall not apply toc any of the feollowing transactions:

{1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not;

{2) (a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
iE:

ta¥(i) quotations for the securities to be offered or
sold (or the securities issuable upon exercise of any
warrant ar right to purchase or subscribe to such
securities) are reported by the automated quotations system
operated by the national association of securities dealers,
inc., (NASDAQ) or by any other guotation system approved by
the commissioner by rule; or

tb3(ii)} the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal year or within the 3 preceding
fiscal vears, or during the existence of the issuer and any
predecessors if 1less than 3 years, in the payment of

principal, interest, or dividends on the securitysy.
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¢33{b) the The commissiocner may by order deny or
revoke the exemption specified in subsection {2)(a) with
respect to a specific security. Upon the entry of such an
order, the commissioner shall promptly notify all registered
broker—dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested  and none is ordered by the
commissioner, the order will remain in effect until it is
modified or vacated by the commissicner. If a hearing is
requested or ordered, the commissioner, after notice of and
oppertunity for hearing to all interested persons, may
modify or wvacate the order or extend it until final
determination. No ocorder under this subsection may operate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

t4¥(3) any nenissuer transaction effected by or
through a registered broker-dealer pursuant to an
unsolicited order or offer to buy, but the commissioner may
regquire that the customer acknowledge upon a specified form

that the sale was unsclicited and that a signed copy of each

-14-
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form be preserved by the broker-dealer for a specified
period;

t5¥(4) any trapsaction between the issuer or other
person on whose behalf the coffering 1s made and an
underwriter or among underwriters;

t6}({5) any transaction by an executor, administrator,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
or conservator in the performance of his official duties as
such;

t7+4(6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter:

t8¥(7) any offer or sale to a bank, savings
institution, trust company, insurance company, investment
company 4as defined in the Investment Company Act of 1940,
pension or profit-sharing trust, or other financial
institution or institutienal buyer, or to a broker-dealer,
whether the purchaser is acting for 1itself or in some
fiduciary capacity;

£3¥(8) {(a) any transaction pursuant to an offer made
in this state directed by the offeror to not wmore than 10
persens (other than those designated in subsection 8} (7)
of-this-section) in-this--state during any pericd of 12
consecutive months, whether-or-not-the-effersr-or-any-of-the

vfferees-is-then-preasent-in-this-state; if:

-15-

10
11
12
13
14
15
16
17
18
19
20
21
22
21
24

25

LC 1737/01

tay{i) the seller reasonably - believes that all the
buyers are purchasing for investment; and

¢b4(ii) no commission or other remuneratien is paid or
given directly cor indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid to a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amendeds .

{b) For the purpose of the exemption provided for in

subsection (8)(a), an offer to sell is made in this state,

whether or not the offeror or any of the offerees is then

present in this state, if the offer either originates from

this state or is directed by the offeror to this state and

received at the place to which it is directed (or at any

post office in this state in the case of a mailed offer).

t383(9) any offer or sale of a preorganization
certificate or subscription if:

{a) no commission or other remuneration is paid or
given directly or indirectly for scliciting any prospective
subscriber;

{b) the number of subscribers does not exceed 10; and

{c) no pavment is made by any subscriber;

t1x¥(10) any transaction pursuant to an coffer to

existing security holders of the issuer, including persans

-16-
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who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or
transferable warrants exercisable within not more than 950
days of their issuance, if:

{a) no commission or other remuneration (other than a
standby commission) is paid or given directly or indirectly
for soliciting any security heolder in this state; or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner doces not by order
disallow either (a) or (b) of this subsection;

+129(11} any offer (but not a sale) of a security for
which registration statements have been filed under both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop aorder or refusal order is in effect and no
public proceeding or examination looking toward such an
order is pending under either law;

+335(12) any offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filing;

t343(13) the issuance of any stock dividend, whether
the corporation distributing the dividend is the issuer of
the stock or not, if nothing of value is given by

stockholders for the distribution other than the surrender
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of a right to a cash dividend where the stockholder can
elect to take a dividend in cash or stocck;

t35%(14) any transaction incident to a right of
conversion or a statutory or judicially approved
reclassification, recapitalization, recrganization,
quasi-reorganization, stock split, reverse stock split,
merger, consolidation, or sale of assets; aor

+36+(15) any transaction in compliance with such rules
as the commissianer in his discretion may adopt to serve the
purpeoses of 30-10-i02."

Section 4. Section 30-10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers., (1} It is unlawful for any person
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he is registered under parts 1 through 3 of this
chapter.

{2) It is unlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

{3) It is unlawful for any person to transact business
in this state as an investment adviser unless:

ta) he 1is so registered under parts 1 through 3 of

this chapter:

-18-
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(b) he is registered as a broker-dealer under parts 1
through 3 of this chapter; or

{c) his only clients in this state are investment
companies, as defined in-the Investment Company Act of 1940,
or insurance companies.

(4) A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or sale of securities for an issuer, or an investment
adviser may apply for registration by filing with-the
commisaioner an application in such form as the commissioner
prescribes and payment of the fee prescribed in 30-10-209.
Except for persons in the employ of brokerage firms governed
by the regulations of the securities and exchange
commission, all salesmen must be 1legal residents of this
state and must have actually resided in this state for a
period of at least 1 year next prior to the date of
application for registration. The commissioner may, upon
request and for good cause shown by an applicant, waive the

residency requirement. Payment of the waiver fee shall be

as_prescribed in 30-10-209. A salesman acting as agent for

an issuer or broker-dealer who is not currently in
compliance with the financial responsibllity requirements
prescribed by the Securities Exchange Act of 1934 and by
regulations adopted undecr it, may, in the discretion of the

commissioner, be reguired to file with the commissioner a

-19-
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bond of a surety company duly authorized to transact
business in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Montana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 of this chapter, and
provide that upon failure to so comply, the salesman shall
be liable to any and all persons who may suffer loss by
reason thereof.

{5) The application shall contain whatever informaticn
the commissioner reguires.

{6) When the registration requirements are complied
with, the commissioner shall approve the registration.

{(7) Registration of a broker-dealer, salesman, or
investment adviser =shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he is not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broxer—~dealer shall promptly notify the commissioner.

{8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by £filing with--the

commissioner prior to the expiration thereof an applicatien

_20_.
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containing such information as the commissioner may require
to indicate any material change in the information contained
in the original application or any renewal application for
registration as a broker-dealer, salesman, or investment
adviser Ffiled with--the—-eommissiener by the applicant,
payment of the prescribed fee, and, in the case of a

broker—dealer who is not a member of NASD, inc., by filing

a financial statement showiﬁg the financial condition of
such broker-dealer as of a date within 90 days. A registered
broker-dealer or investment adviser may file an application
for registration of a successor, to become effective wupon
approval of the commissioner.

(9) Every registered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1),
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissicner prescribes otherwise for particular types of
records. All the records of a registered broker-dealer or
investmen: adviser are subject at any time or from time to
time to such reasonable periodic, special, or other
examinations, within or without this state, by
representatives of the commissioner, as the commissioner
considers necessary or appropriate in the public interest or

for the protection of investors.
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{10) The commissioner may by order deny, suspend, or
revoke registration of any broker-dealer, salesman, or
investment adviser if he finds that the order is in the
public interest and that the applicant or registrant or, in
the case of a broker-dealer or investment adviser, any
partner, officer, or director:

(a) has filed an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

(b} has willfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law oOr any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

(c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony;

{d) 1is permanently or temporarily enjoined by any
court of competent jurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

(e} is the subject of an order of the commissiocner
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denying, suspending, or revoking registration as a
broker-dealer, salesman, or investment adviser:

(£) is the subject of an order entered within the past
5 years by the securities administrator of any other state
or by the federal securities and exchange commission denying
or revoking registration as a broker-dealer, salesman, or
investment adviser or the substantial equivalent of those
terms as defined in parts 1 through 3 of this chapter or is
the subject of an order of the Ffederal securities and
exchange commission suspending or expelling him from a
national securities exchange or national securities
association registered under the Securities Exchange Act of
1934 or is the subject of a United States post office fraud
order, but:

(i) the commissioner may not institute a revocation or
suspension proceeding under this subsection (f) more than 1
year from the date of the order relied on; and

{ii) he may not enter any order under this subsection
{f) on the basis of an order unless that order was based on
facts which would currently constitute a ground for an order
under this section;

(9) has engaged in dishonest or unethical practices in
the securities business;

(h) is insolvent, either in the sense that his

liabilities exceed his assets or in the sense that he cannot
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meet his obligations as they mature, but the commissicngr
may not enter an order against a broker-dealer or investment
adviser under this subsection (h) without a finding of
insolvency as to the broker-dealer or ilnvestment adviser;

(i) has not complied with a conditicn imposed by the
commissioner undér this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securities business; or

(j) has failed to pay the praoper filing fee, but the
commissioner may enter only a denial order under this
subsection (j), and he shall vacate any such crder when the
deficiency has been corrected.

{11) Upon the entry of the order under subsection (1Q}
of this section, the commissioner shall promptly notify the
applicant or registrant, as well as the employer or
prospective employer if the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that i1f requested by the applicant or
registrant within 15 days after the receipt of the
commissioner's notification the matter will be promptly set
down for hearing. If no hearing is requested within 15 days
and none is ordered by the commissioner, the order will
remain in effect until it is modified or vacated by the
commissioner. If a hearing is requested or ordered, the

commissioner, after notice of and opporturnity for hearing,
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may affirm, modify, or vacate the order.

(12) If the commissioner finds that any registrant or
applicant for registration is no longer in existence or has
ceased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, or guardian or c¢annot Dbe located after
reasonable search, the commissioner may by arder cancel the
registration or application."

Section 5. Sectlon 30-10-206, MCA, is amended to read:

"30-10-206. General provisions regarding registration
of securities. {1) A registration statement may be filed by
the issuer, any other person on whose behalf the offering is
to be made, or a registered broker-dealer. Any document
filed wunder parts 1 through 3 of this chapter or a
predecessor law within 5 years preceding the filing of a
registration statement may be incorporated by reference in
the registration statement to the extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omissicn of any item of information or
document from any registration Statement.

{2) (a) The commissioner may require as a condition of
registration by gqualification or coordination:

(i) cthat any security issued within the past 3 vears

or to be issued to a promoter for a consideration
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substantially different from the public offering price, or
to any person for a consideration other than cash, be
deposited in escrow; and

(ii) that the proceeds from the sale of the registered
security in this state be impounded wuntil the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

(b) The commissioner may determine the conditions of
any escrow or impounding required hereunder but he may not
reject a depository soclely because of location in another
state.

{3) When securities are registered by notification,
coordination, or gqualification, they may be offered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registered broker-dealer. Bvery
registration shall remain effective for a period of 1 year
unless it 1is revcked by the commissioner, terminated upon

request of the registrant with the consent of the

. commissioner, or renewed under 30-10-209(1)(b); however,

said registration shall be automatically suspended upon a
stop order or suspension proceedings being instituted by the
securities and exchange commission relative te said
securities and shall continue suspended sc long as such
proceedings are pending and until the registration or filing

with the securities and exchange ccmmission is effective.
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All cutstanding securities of the same class as a currently
registered security are considered to be registered for the
purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class aée outstanding.

{4) The commissioner may regquire the person who filed
the registration statement to file reports to keep
reasonably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

(a) are issued by a face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

{b) are being offered and sold directly by or for the
account of the issuer,

t5}--During-the-pertoad-in-which-there-ts-an-offering-eof
securities--reagistered--under--the--pravistons--cf--parta-—-1
through--3--ef--this--chaptrers--and--for--whiech-~there-is—-no
exemption-under-36-16-164-5r-30-10-165;-financiat--data--for
the~--tasuerls——fiscal--year-and-such-other—statements-as-the
commissioner—--may--require——-shaii~—-pa---fited-—-with-—-the
commissioner--annuaiiy;--not-iess-than-99-days-after-rthe-engd

of-sach-such-year--If-such-statementa-atre-not-certifiedy—the
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eommissioner-may-vertfy-them-by-examining-the-iaanerias-bosoks
and-recordsz”

Section 6. Section 30-10-209, MCA, is amended rto read:

"30~10-209. Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

(1) (a) For the registration aof securities by
notification, coordination, or gqualification, there shall be
paid to the commissioner Eor the first yéar of registration
a registration fee of $200 For the first $100,000 of initial
issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000.

{b) Each year thereafter, a registration of securities
may be renewed, prior to 1its termination date, for an
additional year upan consent of the commissioner and payment
of an additional registration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be g¢offered in this state during that year, even
though the maximum fee was paid the preceding year. 1In no
event shall the additional registration fee be less than
$200 or more than $1,000. The registration statement for
such securities may be amended to increase the amount of
securities to be offered.

{cy A-regiatration-ef-securities-may-be remewed—-after
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tts--~termination——-date--upon--payment--of--the--addittonat
registrartion-fee-and-a-tate-renswai-fee--of--5540---The--iatre

rensawai-fee-may-be-watved-by-the-commiasioner-upon-a-showing

of-gocd-canses If a registrant sells securities in excess of

the aggregate amount registered for sale in this state, the

registrant may file an amendment to the registration

statement to include the excess sales. IFf the registrant

fails to file an amendment before the expiration date of the

registration order, he shall pay a filing fee for the excess

sales of three times the amount calculated in the manner

specified in subsection (1}{b). Registration of the excess

securities is effective retroactively to the date of the

existing registration.

td¥--Fer-—-fiting--an-—annuat-statement;-a-posteffective
amendment-to-a-regiaeration-of-securities;-or-a—name-changer
the-fae-anaii-be-5105

tey—-wWhen-an-appiication-for-registration-of-securieies
is-dented-or-withdrawny-the-commitssioner-—shaii--retain--the
fees

(2) (a) For registration of a broker-dealer or
investment adviser, the fee shall be $200 for original
registration and $200 for each annual renewal.

(b} For registration of a salesman, the fee shall be
$50 f£or original registration with each employer, $50 for

each annual renewal, and §50 for each transfer.
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tey--When---an---applicacion—--far--registration——-ae--a
broker-deaitery-satesmany-or-investment-adviser-is—-denied--er
withdrawn;-the-commissioner-shati-retatn-the-fees

tdy--Por---fiiing---peateffactive———amendments———-to———g
reqistration-of-a--broker-deater;--satesmany;--or--investment
advisery-—the--fee-shati-be-5107-except-that-there-is-no-fee
for-fiting-an-addresa-change-af-a-spieaman-or--a--notice—-p#
disciptinary-acstions

(3) For certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department.

{4) For a reguest for an exemption under
30-10-105¢263(15), the fee shall be established by the
commissioner by rule, For a request for any other exemption

or an_exception te the provisions of parts 1 through 3 of

this chapter, the fee shall be $50.

(5) Far waiver of the residency reguirement of

30~10-201(1), the fee shail be $50 for each original

registration.

{6) All fees are considered fully earned when

received. In the event of overpayment, conly those amounts in

excess of $10 may be refunded."

Section 7. Section 30-10-305, MCA, is amended to read:
"30-10-305. Injunctions and other remedies. (1)

Whenever 1t appears to the commissioner that any person has
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engaged or is about to engage in any act or practice
constituting a violation of any provision of parts 1 through
3 of this chapter or any rule or order hereunder, he may in
his discretion:

(a) issue an order directing the person to cease and
desist from continuing the act or practice after reasonable
netice and oppertunity for a hearing. The commissioner may
issue a temporary order pending the hearing that remains in
effect until 10 days after any the hearing on the

allegations c¢ontained in the cease and desist order is held

or that becomes final if the person to whom notice is
addressed does not request a hearing within 15 days after
receipt of the notice; or

(b) without the issuance of a cease and desist order,
bring an aectionm in any court of competent jurisdiction to
enjoin any such acts or practices and to enforce compliance
with parts 1 through 3 of this chapter or any rule or order
hereunder. Upon a proper showing, a permanent or temporary
injunction, restralning order, or writ of mandamus shall be
granted and a receiver or conservator may be appointed faor
the defendant or the defendant's assets. The commissioner
may not be required to post a bond. If the commissioner
prevails, he is entitled to reasonable attorneys' fees as
fixed by the court.

{(2) A final judgment or decree, criminal or civil,
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determining that a person has violated parts 1 through 3 cof
this chapter in an action brought by the commissioner for
such violation, other than a consent judgment or decree
entered before trial, is prima facie evidence against that
person in an action brought against him under 30-10-307."

NEW SECTION. Section B. Extension of autherity. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

MEW SECTION. Section 9. Effective date. This act is
effective on passage and approval.

_End_
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STATE OF MONTANA
REQUEST KO. FNN 433-85

FISCAL NOTE
Form BD-15

In compliance with a written request received February 14, 19 85 , there is hereby submitted a

Fiscal Note for Senate Bill 399 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIFTION OF PROPOSED LEGISLATION:

Senate Bill 399 would generally revise the laws relating to securities,

ASSUMPTIONS:

1. The revenue collected under 30-10-209 (1) and (2), MCA, would no longer be collected and deposited in

general fund.
2. Under 30-10-209 (6), only the amount exceeding $10.00 will be refunded.

FISCAL IMPACT:

FY86 FY87
Existing Law - $27,500 $27,500
Proposed Law 1,000 1,050
Decreased General Fund Revenue ($26,500) ($26,500)

s L Yfomih.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: 12_1/6 /3} /ff_S‘—_

FN10:E/5
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APPROVED BY COMM. ON

BUSINESS & INDUSTRY

SENATE BILL NO. 399
INTRODUCED BY CRIPPEN, KEYSER
89Y REQUEST OF THE SECURITIES DIVISION QF

THE STATE AUDITOR'S OFFICE

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10-103
TERQUGH 30-10-105, 30-10-201, 30-10-206, 30-10-209, AND

30~10-305, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
"30-10-103. Definitions. When used in parts 1 through

3 of this chapter, unless the context requires otherwise,

the following definitions apply:

{l)y “"Commissioner" means securities commissioner of
this state.

(2) "Salesman™ means any individual other than a
broker—-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of securities. A
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this
definition. "Salesman" does not include an individual who
represents an issuer in:

{a) effecting a2 transaction in a security exempted by

mnﬂna Lequsiative Couwnci
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subsections (1), (2}, (3}, (9), (10), (11}, or (12) of
30-10-104;

(b)) effecting transactions exempted by 30-10-105; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

{3) "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. "Broker-dealer"
does not include:

{a) a salesman, issuer, bank, savings institution,
trust company, Or insurance company; or

(b) a perseon who has no place of business in this
state If he effects transactions in this state exclusively
with or through the issuers of the securities invclved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
bet of 1940, pension or profit-sharing trusts, or other
financial institutions or institutional buyers, whether

acting for themselves or as trustee.

{4) "Registered broker-dealer" means a broker-dealer

registered pursuant to 30-10-201.

t43(5) “Guaranteed" means gquaranteed as to payment of
SECOND READING
-2- SB 349
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principal, interest, or dividends.

t5¥(6) "Investment adviser" means any persen whe, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part cof a regular business, issues or
promulgates analyses or reports concerning securities,
"Investment adviser" does not include:

{a) a Dbank, savings institution, trust company, or
insurance company;

(b) a lawyer, accountant, engineer, or teacher whose
performance of these services is solely incidental to the
practice of his profession;

fc) a broker-dealer;

(d} a publisher of any bona fide newspaper, news
magazine, or business or financial publication of generai,
regular, and paid circulation;

{e) a person whose advice, analyses, or repurts relate
only to securities exempted by 30-10-104{1);

{f) a person who has no place of business in this
state if his only clients in this state are other investment
advisers, broker-dealers, banks, savings institutiocns, trust
companies, insurance companies, investment companies as

defined in the Investmant Company Act of 1940, pension or

-3- 5B 333
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profit-sharing trusts, or other financiai institutions or

institutional buyers, whether acting for themselves or a

4

trustees: or

{g) such other persons not within the intent of this
subsection {5) as the commissioner may by rule or order
designate.

t63(7) "Issuer" means any person who issues or
proposes to issue any security, except that with respect to
certificates of deposit, wvoting-trust cercificates, or
collateral-trust certificates or with respect to
certificates c¢f jinterest or shares in an unincorporated
investment trust not having a board of directors {(or persons
performing similar functions) or of the £fixed, restricted
management, or unit type, the term "issuer" means the person
or persons performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

+#¥(8) “"Nonissuer" means nct directly or indirectly
for the benefit of the issuer.

£84(9) “Person”, for the purpose of parts 1 through 3
of this chapter, means an individual, a corporation, a
partrership, an association, a joint-srock company, a trust
where the interests of the beneficiaries are evidenced by a

security, an unincorporated organization, a government, or a

g SB 199
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political subdivision of a government.

$94{10) (a) "Sale" or "sell" includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

(b) "Offer" or "offer to sell" includes every attempt
or offer to dispose of or solicitation of an offer to buy a
security or imterest in a security for value.

{c) Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitute part of the subject of the
purchase and to have been cffered and sold for wvalue. A
purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as every sale or offer of a security
which gives the holder a preseat or future right or
privilege to convert into another security of the same or
another issuer, is considered to include an offer of the
cther security.

t20¥ (11} "Securities Act of 1933", "Securities Exchange
Act of 1934", “"Public Utility Holding Company Act of 1935",
and "Investment Company Act of 1940" mean the federal
statutes of those names as amended before or afrter July 1,
1961.

+#*4(12) "Security" means any note; stock; treasury

-5- SB 399
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stock; bond; debenture; evidence of indebtedness;
certificate of interest or participation in any
profit-sharing agreement; collateral-trust certificate;

preorganization certificate or subscription; transferable
shares; investment contract; voting-trust certificate;
certificate of deposit for a security; certificate of
interest or participation in an oil, gas., or mining title or
lease or in payments out of production under such a title or
lease; or, in general, any interest or instrument commonly
known as a security or any certificate of interest or
participation in, temporary or interim certificate for,
receipt for, guarantee of, or warrant or right to subscribe
to or purchase any of the foregeing. "Security” does not
include any insurance or endowment policy or annuity
contract under which an insurance company promises to pay a
sum cf money either in a lump sum or periodically for life
or some other specified period.

+323(13) "State" means any state, territory, cr
possession of the United States, as well as the District of
Columbia and Puerto Rico."

Section 2. Secticn 30-10-104, MCA, is amended to read:

"30-10~-104. Exempt securities. Sections 30-10~202
through 30-10-207 do not apply to any of the following
securities:

(1) any security {including a revenue ocbligation}

~6- 5B 399
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issued or guaranteed by the United States, any state, any
political subdivisicon of a state, or any agency or corporate
or other instrumentality of one or more of the foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any cf the foregeoing that is payable
solely from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or
for a nongovernmental industrial or commercial enterprise,
unless such enterprise or any security of which it is the
issuer 1is within any of the exemptions enumerated in
subsections {2} through {9} of this section;

{2) any security issued or guaranteed by Canada, any
Canadian province, any pelitical subdivision of any such
province, or any agency or corporate or other
instrumentality of one ar more cf the foregeing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recognized
as a valid obligation by the issuer or guarantor;

{3) any security issued Dy and representing an
interest in cr a debt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized or-charcessd-as-such
and——-nndar-—-the---jurisdiceion---and--superviaian--of-—-the

superineendent-of-banks-of-any-stare and supecvised under

the laws of any state;
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{4) any security issued by and representing an
interest in or a debt of or guaranteed by anvy federai
savings and loan association or any building and loan or
similar asgociation organized under the laws of any state
and authorized to do business in this state;

(5) any insurance or endowment policy or annuity
contract or optional annuity contract issued by a
corporation subject to the supervisicn of the insurance
commissioner;

(6) any security issued or guaranteed by any f{ederal
credit union or any credit union, industrial loan
association, or similar association organized and supervised
under the laws of this state;

(7) any security issued or guaranteed by any railroad,
other common carrier, public wutility, or holding company
which is:

(a) subject to the jurisdiction of the interstate
commerce commission:

{b) a registered holding <¢smpany wunder che Public
Utility Holding Cempany 2Act of 1935 or a subhsidiary of such
a company within the meaning of that act;

{¢) regqulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality: or

(d) iegulated in respect tc the issuance or guarantee

-8- 5B 399
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of the security by a governmental authority of the United
states, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased tc a railrcad or public utility
if other securities issued by =such railrocad or public
utility would be exempt under this subsection:

{8} any security that meets all of the following
conditions:

{a) Lf the 1issuer is not organized under the laws of
the United States or a state, it has appointed a duly
authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

{b} a class of the issuer's securities is required ¢to
he and is registered under section 12 of the Securities
Exchange Act of 1334 and has been so registered for the 3
years immediately preceding the offering date;

{c) neither the issuer nor a significant subsidiary
has had a material default during the last 7 years (or the
issuer's existence if less than 7 years) in the payment of:

{1) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money; OL

{ii} rentals under leases with terms of 3 vyears or

more;
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{d) the issuer has had consolidated net income (before
extraordinary items and the cumulative effect cf accounting
changes) of at least $l1 million in 4 of its last 5 (fiscal
years, including 1its last fiscal year; and if the offering
is of interest-bearing securities, has had for 1its 1last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal
year* as used in this subsection (8){(d), means the most
recant year for which audited £financial statements are
available, provided that such =tatements cover a fiscal
period ended not more than 1% months from the commencement
of the offering.

{e} if the offering is of stock or shares, cother than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
requlred by law;

(fy if the offering is of stock or shares, other than
preferred steck or shares, such securities are owned
beneficially or cf record on any date within 6 months prior

to the commencement of the offering by at least i,200
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persons and on such date there are at least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price for that day, of at least $3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this sectlon upon written
informatien furnished by the record owners.

{9} any security issued by any person organized and
operated not for oprivate profit but exclusively for
religiocus, educational, benevolent, charitable, fraternal,
social, athletic, or reformatory purposes if the issuer pays
a fee of $50 and Files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period:

{10) any commercial paper which arises out of a current
transaction or the proceeds of which have been or ar=s to be
used for current transaction and which evidences an
obligation to pay cash within 9 months of the date of
issuance, exclusive of days of grace, or any renewal of such
paper which 1is likewise limited or any guarantee of such
paper cr of any such renewal, when such commercial paper is
sold to the banks or insurance companies:

(11) any investment contract issued in connection with

-11- SB 399
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an employee’s stock purchase, savings, pension,
profit-sharing, or similar benefit plan:

(12) any security for wnhich the commissioner determines
by order that an exemption would better serve the purposes
of 30-10-102 than would registration. ?he--cemmissiener--may
charge-a-fee-of-550-for-granting-the-exemption-by-orders The
fee for this exemption must be as prescribed in

30-10-209¢4).

{13) any security listed or approved for listing upoen

notice of issuance on the New York stock exchange, the
American stock exchange, the Pacific stock exchange, the
Midwest stock exchange, or any other stock exchange
registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same issuer that 1is of senior or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or
any warrant or right to purchase or subscribe to any of the
foregoings;

(14) any national market system security listed or

approved for listing upen notice of issuance on the national

association of securities dealers automated guotation system

or__any other national guotation system approved by the

commissioner; any other security of the same issuer that is

of senior or substantially equal rank; any security called
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for by subscripticn rights or warrants so listed or

approved; or any warrant or right to purchase or subscribe

to any of the securities listed in this subsecticn.”

Section 3. Section 30-10-105, MCA, is amended to read:

"30~-10-105. Exempt transactions. Except as in this
section expressly provided, 30-10-201 through 30-10-207
shall not apply to any of the follewing transactions:

{l} any nonissuer isolated transaction, whether
effected through a broker-dealer or not;:

{2) {a}) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

ta¥{i) guotations for the securities to be offered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities) are reported by the automated quotations system
operated by the national association of securities dealers,
inc., {NASDAQ) or by any other guotaticon system approved by
the commissioner by rule; or

tby(1i) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal vyear or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors 1if less than 3 years, in the payment of

principal, incterest, or dividends on the securitys.
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t3+(b) the The commissioner may by order deny or
revoke the exemption specified in subsection (2)(a) with
respect to a specific security. Upon the entry of such an
order, the commissioner shall promptly notify all registeced
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. IfF no
hearing is requested and none 1s ordered by the
commissioner, the order will remain in effect until it is
medified or vacated by the commissioner. If a hearing is
requested or ordered, the comnissioner, after notice of and
opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until final
determination. No order under this subsection may operate
retroactively. No person may be considered to have viclated
parts 1 through 3 of this chapter by reason of any cffer or
sale effected after the entry of an order under this
subsection if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

f&fl}l'/any nonissuer transaction effected by or
through a registered broker-dealer pursuant to an
unsslicited order or offer to buy, but the commissioner may
require that the custcmer acknowledge upon a specified form

that the sale was unsoliciced and that a signed copy of each
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form be preserved by the broker-dealer for a specified
period;

€5¥(4} any transaction between the lissuer or other
person cn whose behaif the offering is wmade and an
underwriter or among underwriters;

t6+{5) any transacticn by an executor, administrator,
sheriff, marshal, receiver, truscee in bankruprcy, auardian,
or conservator in the performance cf his official duties as
such;

$£#3¥{6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 chrough 3 of this
chapter;

t8¥(7) any offer or sale to & bank, savings
institution, trust company, insurance company, investment
company as defined in the Investment Company act of 1940,
pensicn or profit-sharing ctrust, ar other financial
institution or institutional buyer, or tc a broker-dealer,
whether the purchaser is acting for 1iuself or in some
Eiduciary capacity;

t9¥(8) (a) any ctransaction pursuant to an ctfer made
in thls state directed by the offeror to not more than 10
persons {other than those designated in subsecticn 83} (7}
of-thia-seectton) tn-this~--state during any period of 12
consecutive months, whather-or-net-the-sfferer-ar-eny-ef-the

cffereea—-ta-then-presenc-in-this-states if:
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ta¥{i) the seller reasonably believes that all cne
buyers are purchasing for investment; and

th¥{ii) no commission or other remuneration 18 paid  or
given directly or indirectly for solicliting any prospective
buver; provided, however, that a commission may be paid to a
registered broker—-dealer if the securities 1invclved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amendeds,

tb} %or the purpose of the exemption provided for in

subsection (B){a), an offer to sell is made in_  this state,

whether or not the offeror or any of the offerees is then

present in this state, if the offer either originates from

this state or is directed by the offeror tc this state and

received at the place to which it is directed (or at any

post office in this state in the case of a mailed offer).

t383(9) any offer or sale of a preorganization
certificate or subscription if:

{a) no commission or other remuneration is paild or
given directly or indirectly four soliciting any prospective
subscriber;

(b} the number of suyhscribers does not exceed 10; and

{¢} no payment is made by any subscriber;

t1¥¥ (10} any transaction pursuant to an offer to

existing securlty holders of the issuer, Lncluding persons
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who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or
transferable warrants exercisable within not more than 90
days of their issuance, if:

(a) no commission or other remuneraticn (other than a
standby commission} is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b) the issuer first files a notice specifying the
rerms of the offer and the commissioner does not by order
disallow either {(a) or (b} of this subsectlon;

t:2¥(11) any offer (but not a sale) of a security for
which registration statements have been filed under both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop order or refusal order is in effect and no
public proceeding or examination locking toward such an
order is pending under either law;

+333(12) any offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow tne offer in writing within 10
days of such filing:

t14%{13) the issuance of any stock dividend, whether
the corporation distributing the dividend i1s the issuer of
the stock or not, if nothing of wvalue 1is given by

stockholders Eor the distribution other than the surrender
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of a right to a cash dividend where the stockholder can
elect to take a dividend in cash or stock:

€35¥(14) any transaction incident to a right of
conversion or a statutory or judicially approved
reclassification, recapitalization, reorganization,
quasi-reorganization, stock split, reverse stock split,
merger, consolidation, or sale of assets; or

€36¥(15) any transaction in compliance with such rules
as the commissioner in his discretion may adopt to serve the
purposes of 30-10-102."

Section 4. Section 30~10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. (1) It is unlawful for any perscn
to transact business in this state as a broker-dealer or
salesman, except in transactions exempt under 30-10-105,
unless he 1is registered under parts 1 through 3 of this
chapter.

{2}y It is unlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, excepr in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

{3) It is unlawful for any person tc transact business
in this state as an investment adviser unless:

{(ay he is sv registered under parts 1 through 3 of

this chapter;

-18- SB 3335



10
11
12
13

14

18
15
20

21

SB 0399702

{b) he is registered as a broker-dealer under parts 1
through 3 of this chapter; or

ic}) his only clients in <this state are investment
companies, as defined in the Investment Company Act of 1940,
or insurance companies,

(4) A brcker-dealer or & salesman, acting as an  agent
for an 1issuer or as an agent for a broker-dealesr im the
offer or sale of securities for an issuer, or an investment
adviser may apply for registraticn by filing with-the
commissioner an application in such form as the commissioner
prescribes and payment cf the fee prescribed in 30-10-2G9.
Except for persons in the employ of brokerage firms governed
by the tequlations of the securities and exchange
commission, all salesmen must be legal residents of thisz
state and must have actually resided in this stace for a
period of at least 1 vyear next prier ko the date cof
application for registration. The commissioner may, upon

request and for good cause shown by an applicant, waive the

residency requirement. Payment of the walver ree sha

as _prescribed in 30-10-209. A salesman acting as agsnt for

an issuer or broker-dealer who is act currently in

4

compliance with the financial responsibility rements

prescribed by the Securities Exchange Act of 15334 and by
regulations adopted under it, may, in the discretion of the

commissioner, be reqguired to file with the commissioner a

-19= 5B 399
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bond c¢f a surety company duly authorized to rransact
business 1n this state. The bond shall oe in an amount
determined by the comnmissioner, payable to the state of
Montana and conditiconed upen the faithiful compliance with
the provisions of parts i through 3 of this chapter, and
provide that wupon fallure to sc comply, the salesman shall
be liable to any and all perscns who may suffer loss by
reagan thereof.

{531 The application shall corntain whatever information
the commissioner requires.

(€} Wnen the reqistration requirements are complied
with, the commissioner shall approve the ragistracion.

{7y Registraticn of a broker-dealer, salesman, or
investment adviser shall be effecrive until December 131
following such registration or such other time as che
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he {3 not assoclated with an issuer or &
registered brokar-dealer specif.=d in his application. Wnen
@ salesnan begins or terminates a connecblon with an issueg
or regisrtered broker-dealser, ths salesman and the issuer or
broker—dsgaler shall promptly notify the commissioner.

{8) Registration of a broker-dealer, salesman, or
avestment adviser may be renewed by filing with--the

eommiaaroner prior to the expiration therecf an applicacion
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containing such information as the commissioner may reguire
to indicate any material change in the intormation contained
in the original application or any renewal application for
registration as a broker-dealer, salesman, or investment
adviser filed with-—the--commisstoner by the applicant,
payment of the prescribed fee, and, in the case of a

broker-dealer who is not a member of NASD, inc., by filing

a financial statement showing the financial condition of
such broker-dealer as of a date within 90 days. A registered
broker-dealer or investment adviser may file an application
for reqgistration of a successor, to become effective upon
approval of the commissioner.

(9) Every reqgistered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1).
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissioner prescribes otherwise for particular types of
records. all cthe records of a registered broker-dealer or
investment adviser are subject at any time or from time to
cime to such reascnaple periodic, special, or other
examinations, within ot without this state, by
representatives of the commissioner, as the commissioner
conslders necessary or appropriate in the public interest or

for the protection of investors.
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{10) The commissioner may by arder deny, suspend, or
revoke registration of any broker-dealer, salesman, or

investment adviser if he finds that the order 1is in the
public interest and that the applicant or registrant or, in
the case of a broker-dealer or investment adviser, any
partner, officer, or director:

(a} has filed an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

(b) bhas willfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule or order under
parts 1 through 3 of this chapter or a predecessor law;

(c} has been convicted of any misdemeanor involving a
security or any aspect of the securities business o: any
felony:

(d) is permanently or temporarily enjoined by any
court of competent jurisdiction from engaging in or
continuing any conduct oI practice involving any aspect of
the securities business;

(e} 1s the subject <f an order of the commissioner
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denying, suspending, or revoking registration as a
broker-dealer, salesman, or investment adviser;

{£) 1is the subject of an order entered within the past
5 years by the securities administrator of any other state
or by the federal securities and exchange commission denying
or revoking registration as a broker~dealer, salesman, oOr
investment adviser or the substancial equivalent of those
terms as defined in parts 1 through 3 of this chaprer or is
the subject of an order o©f the federal securities and
exchange commission suspending or esxpelling him from a
national securities exchange or national securities
assocliation registered under the Securities Exchapnje Act of
1934 or is the subject of a United States post office fraud
order, but:

{i) the commissioner may not institute a revocation or
suspension proceeding under this subsection (£) more than 1
year from the date of the order relied on; and

(1i) he may not enter any order under this subsection
{£) on the basis of an order unless that order was based on
facts which wculd currently censtitute a ground for an order
under this section:

{g) has engaged in dishonest or unethical gracrices in
the securities business:

(h} 1is insolvent, either 1n the sense Lhat his

iliabilities exceed his assets or in the sense that he cannot
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meet his cohligations as they mature, but the commissioner
may not enter an order against a broker-dealer or investment
adviser wunder this subsecticon (h) without a finding of
insclvency as to the broker-dealer or investment adviser;

(1) has not complied with a condition imposed by the
commissioner under this section or is not gualified on the
basis of such factors as training, experience, or knowledge
of the securities business; or

{j) tas failed to pay the proper filing fee, but the
commissioner may enter only a denial order under this
subsection (j), and he shall vacate any such order when the
deficiency has been corrected.

{1l) Upon the entry of the order under subsection (10}
of this section, the commissioner shall promptly notify the
applicant or registrant, as well as the employer or
prospective employer 1if the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that 1f reguested by the applicant or
registrant within 13 days after the receipt of the
commissicner's notification the matter will be promptly sec:
down for bearing. If no hearing is requested within 15 days
and none ig ordered by the commissioner, the grder wi
remain in effect until it is modified or vacaced by the
commissioner. IE a hearing is requested or ordered, the

commissionec, after notice of and opportunity for heariag,
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may affirm, modify, or vacate the order.

(12) If the commissicner finds that any registrant or
applicant for registration is no longer in existence or has
ceased to da business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, or gquardian or cannot be located after
reascnable search, the commissiconer may by order cancel the
registration or application."

Section 5. Section 30-10-206, MCA, is amended to read:

"30-10-206. General provisions regarding registration
of securities. {1) A registration statement may be filed by
the issuer, any other person on whose behalf the offering is
to be made, or a registered broker-dealer. Any document
filed wunder parts 1 through 3 of <this chapter or a
predecesscr law within S5 vears preceding the filing of a
registration statement may be incorporated by reference in
the registration statement to the extent that the document
ig currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any reglstration statement.

(2} (a) The commissioner may require as a condition aof
registration by gualification or coordination:

{i) that any security issued within the past 3 years

or to be issued to a promoter for a consideratiocn
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substantially different from the public offering price, or
to any person for a consideration other than cash, be
deposited in escrow: and

(ii) that the proceeds from the sale of the registered
security in this state he impounded until the 1issuer
receives a specified amount f£rom the sale of the security
either in this state or elsawhere,.

(b) The commissioner may determine the conditions of
any escrow or impounding required hereunder but he may not
reject a depository solely because of location in another
state.

{(3) wWhen securities are registered by notification,
coordination, or qualification, they may be offered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registered broker-dealer. Every
registration shall remain effective for a period of 1 year
unless it is revoked by the commissioner, terminated upon
request of the registrant with the cansent of the
commissioner, or renewed under 30-10-209(1l})(b); however,
said registration shall be automatically suspended upon a
stop order or suspension proceedings being instituted by the
securities and exchange commisgsion relative to said
securities and shall continue suspended so long as such
proceedings are pending and until the registration or filing

with the securities and exchange commission is effective.
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All outstanding securities of the same class as a currently
registered security are considered to be registered for the
purpcse of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding.

(4) The c¢ommissioner may require the person who filed
the registration statement to file Ieports to keep
reasonably current the information contained in the
registration statement and tc disclose the progress of the
offering with respect tc registered securities which:

{a) are issued by a face-amount certificate company or
a redeemable security issued by an open—end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1540; or

(b} are being offered and sold directly by or for the
account of the issuer.

t5+--Buring-the-period-in-whtch-there-ta-an-effering-of
securitres--regitatered-—nnder--the-—-provistons--of--pares--+
through--3--of--this--chapter;~--and--for--whtch--there~ita—no
axemption-ander—368-18-164-0r-358-16-1657-financtat-—-data--for
the--issperts—-fiscat--yrar-and-such-other-statementcs-as-the
commisstoner——may--regqurre---shati---pe-——Eiied---with-—-the
commistoner——annuaityr--nck-tess-rhan-58-days-afrer—ehe-end

of-each-such-years-If-snch-statamenta-are—not-carrifiredr-the
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commisszoner-may-verify-them-by-examining-che-issneria-beeoks
and-recordas”

Section 6. Section 30-10-209, MCA, is amended ta read:

"30-10-209. Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

(1} {a) For the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissicner for the first year of registration
a registration fee of $200 for the first $100,000 of initial
issue or portion thereof in this state, Dbased on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of 31,000.

(b} Each year thereafter, a registration of securities
may be renewed, prior teo 1its termination date, for an
additiconal year upon consent of the commissioner and payment
of an additicnal registration fee toc be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be offered in this state during thac year, even
cthough the maximum fee was paid the preceding year. In no
event shall the additional registration fee be less than
$200 or meore than $1,000., The registration statement for
such securities may be amended to increase the amcunt of
securities to be offered.

(c} A-regiseratism-of-secenrities-may-be-renewed--after
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tks~--termination-~-date--upon--payment--of--the--additionai
ragitstration—fee-and-a-tate-renewat-fee--6f--$58:--Fhe--tare
renewalt-fee-may-be-watved-py-the-cemmiasioner—-upon-a-showing

of-good-causer If a registrant sells securities in excess of

the aggregate amount registered for sale in this state, the

registrant may file an amendment to the regiscration

statement to include the excess sales. If the registrant

fails to file an amendment before the expiration date of the

registracion order, he shall pay a filing fee for the excess

sales of three times the amount calculated in the manner

specified in subsection (1)(b}. Registration of the excess

securities is effective retroactively to the date of the

existing registration.

tdy--Por--fiitng-~an--annuai-statementy-a-posteféective
amendmant-to-a-regiseration-of-securities;-or-a-name-changey
ehe-fee-3hati-ba-516+<

tey--When-an-apptication-for-registration-of-securities
ta-danted-wr-withdrawn;-the-commissiener--ahati--retain--che
ftees

(2) (a) For registratian of a broker-dealer or
investment adviser, the fee shall be $200 for original
registration and $200 for each annual renewal.

(b} For registration of a salesman, tne fee shall be
S50 for or:ginal registration with each employer, s50 for

each annua. renewal, and $50 for each transfer.
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tey-~HWhen-—-an---appiicatren---for--registratien——-as--a
breker~dea}err—saiesmanr-or-invesement-advfser—is—denéed-»er
withdrawn;-the-cammiasioner-shatl-retain-rhe-faas

td}--Por---filing---posteffective-——amendmentn--—te---ga
registration—eé—a——broker—dea}er7—-5aiesman7——ar——investment
adviser;--the--fee-shail-be-5i0;-execept-that-there—ia-ne—fee
Ecr—fi&ing—an—a&drcss—changc-af—a-saiesman-er--a—-nctice—~of
ditseiplinary-sctions

(3) For certified copies of any documents filed with
the commissioner, the fee shall be the cost to the
department.

(4) Ffor a request for an exemption under
30-10-105t%6+{15), the fee shall be established by the
commissicner by rule. For a request for any other exemption

Or_an excepticon to the provisions of parts 1 through 3 of

this chapter, the fee shall be $50.

(5) For waiver of the residency requirement of

36-36-26+¢+¥¥ 30-10-201(4), the fee shall be $50 for each

original registration.

{6) All fees are considered fully earned when

received. In the event of overpayment, enly those amounts in

excess Of $10 may be refunded.™

Section 7. Section 30-10-305, MCA, is amended to read:
"30-10-305. Injunctions and other remedies. (1)

Whenever 1t appears to the commissioner that any person has
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engaged or is about to engage 1in any act or practice
constituting a violation of any provision of parts 1 through
3 of this chapter or any rule or order hereunder, he may in
his discretion:

{(a) 1issue an order directing the perscn to cease and
desist from continuing the act or practice after reasaonable
notice and opportunity for a hearing. The commissioner may

issue a temporary order pending the hearing that remains in

effect until 10 days after any the hearing an the

allegations contained in the cease and desist order is held

or that becomes final iIf the person to whom notice is
addressed does not request a hearing within 15 days after
receipt of the notice; or

(b) without the issuance of a cease and desist order,
bring an action in any court of competent jurisdiction to
enjoin any such acts or practices and to enforce compliance
with parts 1 through 1 of this chapter or any rule or order
hereunder. Upon a proper showing, a permanent or temporary
injunction, restraining crder, or writ of mandamus shall be
granted and a receiver or conservator may be appointed far
the defendant or the defendant's assets. The ¢ommissioner
may not be required to post a bond. If the commissioner
prevails, he 1is entitled to reasonable atterneys' fees as
fixed by the court.

(2) A Einal judgment cor decree, criminal or ecivil,
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determining <that a person has violated parts 1 through 3 of
this chapter in an action brought by the commissicner for
such vioclation, other than a consent judgment or decree
entered before trial, ls prima facie evidence against that
person in an action brought against him under 30-10-387."

NEW SECTION. Section 8, Extension o©f authority. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION., Section 9. Effective date. This act is
effective on passage and approval.

-End-
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SENATE BILL NO. 399
INTRODUCED BY CRIPPEN, KEYSER
8Y REQUEST OF THE SECURITIES DIVISION OP
THE STATE AUDITOR'S OFFICE

A BILL FOR AN ACT ENTITLED: “AN ACT TO GENERALLY REVISE THE
LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10-103
THROUGH 30-10-105, 30-10-201, 30-10-206, 230-10-209, AND
30-10-305, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 30-10-103, MCA, is amended to read:
%30-10-103. Definitions. When used in parts 1 through

3 of this chapter, unless the context requires otherwise,

the following definitiona apply:

{l1) *"Commissioner" means securities commissioner of
this state.

{2} “"Salesman™ means any individual other than a
broker-dealer who represents a broker-dealer or issuer in
effecting or attempting to effect sales of asecurities. A
partner, officer, or director of a broker-dealer or issuer
is a salesman only if he otherwise comes within this
definition. *“Salesman" does not include an individual who
represents an issuer in:

(a) effecting a transaction in a security exempted by
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subsections (1}, (2), (3), (9), (10), (1l1l), or (12) of
30-10-104;

{b) effecting transactions exempted by 30-10-105; or

(c) effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state,

(3) “Brokér—dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for hig own account. "Broker-dealer"”
does not include:

{a} a salesman, issuer, bank, savings institution,
trust company, Or insurance company; or

{b) a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved 1in
the transactiﬁns, other broker-dealeré.'or banks, sa&ings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
Act of 1940, pension or profit-sharing trusts, or other
Einancial institutions .or institutional buyers, whether
acting for themselves or as trustee.

{4) "Registered broker-dealer"” means a broker-dealer

regigtered pursuant to 30-10-201.

t43(5) "Guaranteed® means guaranteed as to payment of

“THIRD READING
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principal, interest, or dividends.

+5%{6) "Investment adviser" means any person who, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the value of securities or as to the advisability of
investing in, purchasing, or selling securities or who, for
compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities,
"Investment adviser“ does not include: l

{a) a bank, savings institution, trust company, or
insurance company;

{b) a lawyer, accocuntant, engineer, or teache:r whose
performance of these services is sclely incidental to the
practice of his profession;

{c) a broker-dealer:

{d) a publisher of any bona £fide newspaper, unews
magazine, or business or financial publication of general,
regular, and paid circulation;

(e) a person whose advice, analyses, or reports relate
cnly to securities exempted by 30-10-104(1};

(f) a persocn who has no place of business in thisg
atate if his only clients in this state are other investment
advisers, broker-~dealers, banks, savings institutions, trust
companies, insurance companies, investment c¢ompanies as

defined in the Investment Company Act of 1940, pension or

=3~ SB 1589
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profit-sharing trusts, or other financial institutiens or
institutional buyers, whether acting for themselves or as
trustees; or

{g) such other persons not within the intent of this
subsection (5) as the commissioner may by rule or order
designéte.

t6¥{7) ‘"Issuer" means any person who issues aor
propeses to issue any security, except that with respect to
certificates of deposit, voting-trust certificates, or
collateral—-trust certificates or with respect to
ce}tificates of interest ¢r shares in an uniacorporated
investment trust not having a board of directors (or persons
pecrforming similar functions) or of the fixed, restricted
management, or unit type, the term "issuer" means the person
or persons pézfo:ming the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

t7¥(8) "Nonissuer" means not directly or indirectly
for the benefit of the issuer.

£8+(3) "Person", for the purpose of parts 1 through 3
of this chapter, means an individual, a corporation, a
partnership, an association, a joint-stock company, a trust
where the interests of the beneficiaries are eviden&ed by a

security, an unincorporated organization, a government, or a
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political subdivision of a govermment.
t93(10} (a) "sSale" or "sell” includes every contract of

sale . of, contract to sell, or disposition of a security or

‘interest in a security for value.

(b) "Offer" or "offer to sell" includes every attempt
or 'offer'to dispose of or solicitation of an offer to buy a
security or interest in a security for value.

(c) Any security given or deiivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitQte part c¢f the subject of the
purchase and to have been offered and sold for value. A
purported gift of assessable stock is conside?ed to involvé
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
another issuer, as well as eQety sale or offer of a security
which gives the bholder a present or future right or
privilege to convert into another security of the same or
another issuer, 1is considered to include an offer of the
other security.

t38y(11) "Securities Act of 1933", “Securities Exchange

Act of 1934", “Public utility'Holding Company Act of 1935%, -

and “Investment Company Act of 1940" mean the federal
statytes of those names as amended befcre or after July 1,
1961.

fiif 12) "Security” means any note; stock: treasur
Y
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stock; bond; debenture; evidence of indebtedness;
certificate of interest or participation in any

profit-sharing agqreement: collateral-trust certificate;
precrganization certificate or subscription; transferable
shares; investment contract; voting-trust certificate;
certificate of deposit for a security; certificate of
interest or participation in an oil, gas, or mining title or
lease or in payments out of production under such a title or

lease; or, in general, any interest or instrument commonly

known as a security or any certificate of interest or

participation in, temporary or interim certificate for,
receipt FEor, guarantee 0f, or warrant or right to subscribe
to or purchase any of the foregoing. "Security” does not
include any insurance or endowment policy or annuity
contract under which an insurance company promises to pay a
sum of money either in a lump sum or periodically for life
or some other specified period. ‘

+x23(13) "State"” means any state, territory, or
possession of the United States, as well as the District of
Columbia and Puerto Rico."

Section 2. Section 30-10-104. MCA, is amended to read:

“30-10-104. ﬁxempt securities, Sections 30410-202
through 30-10-207 do not apply to any of the following
securities:

{1) any security. (including a revenue obligation}

~6- SB 199
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issued or guaranteed by the United States, any state, any
goliﬁical subdivision bf a state, or any agency or corporate
or other instrumentality of one or more -of the foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
gecurity issued by any of the foregoing that Is payable
solely £from payments to be received in respect of property
or money used under a lease, sale, or loan arrangement by or
for a nongovernmental industrial or commercial enterprise,
unless such enterprise or any security of which it is.the
issuer is within any of the exemptions enumerated in
subgections (2) through (9) of this section;

(2) any security issued or guaranteed by Canada, any
Canadian province, any political subdivision of any such
province, or any agency or corporate or other
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplomatic relations if the security is recognized
as a valid obligation by the issuer or guarantor;

{3) any security issued by and representing an
interest in or a debt of or guaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized or-chartered-as-such
and—~—under---the;-—jurisdiction---nnd-—supervi:ion—-of--the

auperintendent-of-banks-of-any-state and supervised under

the laws of any state;
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{4) any security issued by and representing an
interest in or a debt of or guaranteed by any federal
savings and loan association or any building and loan or
gimilar association organized under the laws of any state
and authorized to do businéss in this state;

(5) any insurance or endowment policy or annuity
contract or opticnal annuity contract issued by a
corporation subject to the supervision of the insurance
commissioner;

(6) any security issued or guaranteed by any federal
credit union ar any credit wunion, industrial loan
association, or similar association organized and supervised
under the laws of this state;

(7) any security issued or guaranteed by any railroad,
other common carrier, public utility, or holding company
which is:

{a) subjeet to the Jurisdiction of the interstate
commerce commission;

{b) a registered holding company under the Public
Utility Bolding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

{(¢) requlated in respect of "its rates and charges by a
governmental authority of the United States or any state or
municipality; or

{d) regulated in respect to the issuance or guarantee

-8- 5B 399
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of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold ér leased to a railroad or public utility
if other securities issued by such railroad or public
utility would be exempt under this subsection;

{8) any security that meets all of the folloving
conditions:

{a) 1f the issuer is not organiied under the laws of
the United States or a state, it has appointed a duly
authorized agent in the United States for service of process
and has set forth the name amd addreas of such agent in its
prospectus;

(b} a class of the issuer's securities is reguired to
be and is registered under section 12 of the Securities
Exchange Act of 1934 and has been s0 registered for the 3
years immediately preceding the offeriné date;

{c) neither 'the issuer nor a siqnificaht subsidiary
has had a material default during the last 7 years {or the
issuer's existence if less than 7 years) in the payment of:

(i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money; Or 7

(ii) :enﬁals under leases with terms AoE, 1 years or

more;y
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(d) the issuer has had consolidated net income (before
extraordinary items and the cumulative effect 6f accounting
changes) of at least $1 million in 4 of its last 5 fisacal
years, including its last fiscal year; and if the offering
is of interest-bearing securities, has had for its last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal
year" as used in this subsection (8)(d), means the most
recent year for which audited £financial statements are
available, provided that such statements cover a fiscal
period ended not more than 15 months from thé commencement
of the offering.

(e) if the offering is of stock or shares, other than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per  share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except”as otherwise
required by law; )

{f) if thé offering is of stock or shares, other than
preferred stock or shares, such securities are owned
beneficially or of record on any déte within 6 moniths prior’

to the commencement of the offering by at least 1,200

-10- ; SB 399
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persons and on such date there are at least 750,000 such

.shares outstanding with an aggregate market value, based on

the average bid price for that day, of at least $3,750,000.
in connection with the determination of the number of
persons who are beneficlal owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this section upon written

information furnished by the record owners.

{9) any sSecurity issued by'any person crganized and

operated not for private profit but exclusively for
religious, aducational, benevclent, charitable, fraternal,
social, athletic, or reformatory purpcses if the issuer payé
a fee of $50 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the

offer and the commissioner does not disallow the exemption

‘in writing within such 20-day period;

(10) any commercial paper which arises out of a current

" transaction or the proceeds of which have been or are to be

used for current transaction and which evidences an
obligation to pay cash within 9 months of the date of
issuance, exclusive of days of grace, or any reneval of such
Ipaper which is likewise 1limited or any guarantee of such
paper or of any such renewal, when suph commercial paper is
sold to the banks or insurance companies:

{11} any investment contract issued in connection with
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an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan:

(12) any security for which the commissione; dgtermlnes
by order that an exemption would better serve the purposes
of 30-10-102 than would registration. The--commissiener--may

chnrge-a—Eee-oE—$5B—far-granting—the—exempféoﬂ—by-erdetr The

fee for this exemption must be as prescribed in
30-10-2G9(4).

(13) any security listed or approved for listing upon
notice of issuance on -thé New ' York stock exchange, the
American stock exchange, the Pacific stock exchange, the
Midwest stock exchange, or any other stock exchange
registered with the federal secu;itiés and exchange
commission and approved by the commissioner; any other
security of the same issuyer that is of senior- or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or
any warrant or right tc purchase or subscribe to any of the
foregoingr;

{14) any national market system security ‘listed or

approved for listing upon notice of issuance on the national

association of gsecurities dealers automated quotakion system

or _any other -hational quotation system approved by the

commissioner; any other security of the same issuer that |is

of genior or substantially equal rank; any security called

-12- SB 359
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for by subscription rights or warrants sc listed or

approved; or any warrant or right to purchase or subscribe

to any of the securities listed in this subsection.”

Section 3. Section 30-10~105, MCA, is amended to read:

"30-10~-105. Exempt transactions. Except as in this
section expressly provided, 30-10-2¢1 through 30-10-207
shall not apply to any of the following transactions:

(1) any nonissuer isolated transaction, whether
effected through a broker-dealer or not;

{2) (a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

tay(i) quotations for the securities to be offered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities) are reported by the automated quotations system
operated by the ﬁational association of securities dealers,
inec., (NASDAQ) or by any other guotation system approved by
the commissioner by rule; or .

tby(ii) the security has a fixed maturity or a fixed
interest or dividend provision and there has been no default
during the current fiscal vyear or within the 3 preceding
fiscal years, or during the existence of the issuer and any
predecessors if less than 3 vyears, in the payment of

principal, interest, or dividends on the security+.
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t3¥(b) ¢the The commissioner may by order deny or
revoke the exemption specified in subsection (2)(a) with
respect to a specific security. Upam the entry of such an
order, the commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect until it is
modified or vacated by the commissioner. If a hearing is
requested or‘ordered, the commissioner, after notice of and
opportunity for hearing to all interested persons, may
modify or vacate the order or extend it wuntil final
determination. No order under this subsection may operate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of ‘any offer or
sale effected after the entry of an order under this
subsection 1if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

t47(3) any nonissuer transaction effected by or
through a registered broker-dealer pursuant to an
unsolicited order or offer to buy, but the commissioner may
require that the customer acknowledge upon a specified Fform

that the sale was unsolicited and that a signed copy of each
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‘form be presérved by the broker-dealer for a specified

period;

f§}§42 any trapsactioh between the issuer or other

person on whose behalf the offering is .made and an

underwriter or among underwriters;
$63(5) any transaction by an executor, administrator,
sherlff, marshal, receiver, trustee in bankruptcy, guardian,

or conservator in the performance of his cfficial duties as

" . such;

t#¥(6) any transactién executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this

chapter;

+8¥(7) any offer or sdle to a bank, savings

institution, trust company, insurance- company, in§estment
company as . defined iﬁ the Iﬁvestment Company Act of 194¢,
pension or profitéshéring‘ trust, or oaother financial
iﬁsiitution or institutiohal_bufg:, or to a broker‘dealer;
whether>the purchaser .is acting for itself or "in  some

fiduciary capacity;

'%9?(8)' {a) any ' tramsaction pursuant to an offer made.

in this state directed by the offerdor to not more than 10

.persons {other than those designated in subsection 9F (7}

efwhhis-aection)\i&—thi:——:tnte during any period of 12
consecutive months, whether-or-not-the-cffercr-oar-any-of-the

pfferepa-in-then-present-in-this-atater if:
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tatr(i) the seller reascnably ‘believes that all the
buyers are purchasing for ‘investment; and
- tB¥(ii) no commissibn or other remuneraticn is paid or
given di?ectly or indifectly for soliciting any proépecéiue
buyér: ﬁrovided, however, that a tommission may be paid to a
registered broker-dealer if the securitieé inQolved are
registered with the United States securities and exchange
commission under the Ffederal Seéurities- Act of 193§L as
amendeds . ' 7

. {b) Por the purpose of the exemption provided for in

subsection jﬂ)(a), an offer to sell - is made in this State,

whether or not cthe offeror or any of the offerees is then

present in this state, if the offer either ofiginatés Erom .

this state or is direc{ed by the oﬁferor'to thisg stéte.and

received at the place to which it is _directed (or at any

post office in this state in theVCase of.a mailed offer}.
’ +¥8+(9) any offér or sale o©of a preorganization
¢ertificate or subseription if: .
{a) no commission or othér remuneration is. paid or
given _difectly or indirectly for saliciting any prospectiue-
subscriber:; '
(b) the number of subsckibers doeé not exceed 10; and
(¢} no payment is made by any stbscriber;
t31¥(10) any transaction pursuant to an offer rto

ewisring securivy hotders of theé issler, indluding persons,
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who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or
transferable warrants exercisable within not more than 90
days of their issuance, if:

{(a) no commigsion or other remuneration (other than a
standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner does not by order
disallow either (a} or (b} of this subsection;

£323(11) any offer (but not a sale) of a security for
which registration statements have been filed under both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop order or refusal order is in effect and no
public proceeding or examination looking toward such an
order is pending under either law;

+¥34(12} any offer (but not a sale) of a security for
which a registration statement has been filed under parts 1
through 3 of this chapter and the commissioner in his
discretion does not disallow the offer in writing within 10
days of such filings

tt43(13) the Iissuance of any stock dividend, whether
the corporation distributing the dividend is the issuer of
the stock or not, if nothing of value is given by

stockholders for the distribution other than the surrender
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of a right to a cash dividend where the stockholder can
elect to take a dividend in cash or stock;

t15%(1l4) any transaction incident to a right of
conversion or a statutory or judicially approved
reclassification, recapitalization, reorganization,
quasi-reorganization, stock split, reverse stock split,
merger, consolidation, or sale of assets; or

t¥6¥{15) any transaction in compliance with such rules
as the commissioner in his discretion may adopt to serve the
purposes aof 30~10-102."

Section 4. Section 30-10-201, MCA, is amended to read:

*30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. (1) It is unlawful for any person
to transact business in this state as a broker—dealer or
salesman, except in transactions exempt under 30-10-105,
unless he 1is registered under parts 1 through 3 of this
chapter.

{2) It is unlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman 1is
registered under parts 1 through-3 of this chapter.

{3) It is unlawful for any person to transact business
in this state as an investment adviser unless:

{a) he 1is so registered under parts 1 through 3 of

this chapter;
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(b) he is registered &s a broker-dealer under parts 1
through 3 of this chapter; or

{(c) his oaonly clients in this state are investment
companies, as defined in the Investment Company Act of 19440,
or insurance companies.

‘ (4} A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or sale of securities for an issuer, or an investment
adviser may apply for registration by filing with-the
commissioner an applicaticn in such form as the commissioﬁer
prescribes and payment of the fee prescribed in 30-10-209.
Except for persons in the employ of brokerage firms governed
by the regulations of the securities and exchange
commission, all salesmen must be 1legal residents of this
state and must have actually resided in this state for a
period of at least 1 year next prior to the date of
application for registration. The commissioner may, upon
request and for good cause shown by an applicant, waive the

residency requirement. Payment of the waiver fee shall be

as pregscribed in 30-10-209. A salesman acting as agent for

an issuer or broker-dealer who is aot currently in
compliance with the financial responsibility requirements
prescribed by the Securities Exchange Act of 1914 and by
requlations adopted under it, may, in the discretion of the

commissioner, be required to file with the commissioner a
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bond of & surety company duly authcrized to transact

business in this state. The bond shall be in an amount

determined by the commissioner, payable to the state of

Montana and conditioned upon the faithful compliance with

the provisions of parts 1 through 3 of this chapter, and

provide that upon failure to soc comply., the salesman shall

be liable to any and all persons who may suffer loss by-
reason thereof.

{5) The application shall contain whatever information
the commissioner reguires.

{6) When the registration requirements are complied
with, the commissioner shall approve the registration.

(7) Registration of a broker-dealer, salesman, or
investment adviser shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and maj be renewed. The
registration of a salesman is not effective during any
period when rhe is- not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or registered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the .commissioner.

(8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filing with-—the

commissiener prior to the expiration thereof an applicatioan
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containing such information as the commissioner may require
to indicate any material change in the informaticn contained
in the original application ot any renewal application for
registration as a broker-dealer, salesman, or investment
adviser filed with--the--commisstoner by the applicant,
payment of the prescribed fee, and, in the case of a

broker—-dealer who is not a member of NASD, inc., by fEiling

a financial statement showing the financial condition of
such broker-dealer as of a date within 90 days. A registered
broker-dealer or investment adviser may file an application
for registration of a successor, to become effective upon
approval of the commissioner.

(é) Every registered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with respect to securities exempt under 30-10-104(1l).,
as may be prescribed by the commissioner. All records so
required shall be preserved for 3 years unless the
commissioner prescribes otherwise for particular types of
records. All the records of a registered broker-dealer or
investment adviser are subject at any time eor from time to
time to such reasonable periodi¢, special, or other
examinations, within or without this state, by
representatives of the commissioner, as the commissioner
considers necessary or appropriate in the public interest or

for the protection of investors.
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(10) The commissioner may by order deny, suspend, or
revoke registration of any broker-dealer, salesman, or
investment adviser if he finds that the order is in the
public interest and that the applicant or registrant or, in
the case of a brcker—dealer or investment ad;iser. any
partner, officer, or director:

{a) has £iled an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

{b) has willFfully violated or willfully failed to
comply with any provision of parts 1 through 3 of this

chapter or a predecessor law or any rule or corder under

'parts 1 through 3 of this chapter or a predecesscr law;

(c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony;

(d) is permanently or temporarily enjoined by any
court of competent jurisdiction £rom engaging in or
continuing any condﬁcé or practice involving any aspect of
the securities business;

(e) is the subject of an order of the commissioner
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denying, suspending, or revoking registration as a
Sroker—dealef. salesman, or investment adviser;

(£). 1is the subject of an order entered within the. past
5 years by the securities administrator of any other state
or by the federal securities and exchange commission denying
or revoking registration as a broker-dealer, salesman, or
investment adviser or the substantial equivaient of those
terms as defined in parts 1 through 3’of this chapter or is
the subject of an order of the federal securities and
exchange commission suspending or expelling him from a
national securities = exchange or national securities
assocliation registered under the Securities Exchange Act of
1934 or is the subject of a United States post office fraud
order, but:

fi) the commissioner may not 1n§titute a revocation or
suspension proceeding under this subsection (f) more than 1
year from the date of the order relied on; and

(ii) he may not enter any order under thié subsecticn
(f} on the basis of an order unless that corder was based on
facts which would currently constitute a ground for an order
under this section;

{(g) has engaged in dishpnest or unethical practices in
the securities business:

{h} is insolvent, either in the sense that his

liabilities exceed his assets or in the sense that he cannot
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meet his cobligations as they mature, but the commissioner
may not enter an order against a broker-dealer or investment
adviser under this subsection (h) without a finding of
insolvency as to the broker-dealer or investment adviser;

‘ (i} has not complied with a condition imposed by the
commissioner under this section or is not qualified on the
basis of such factors as training, experience, or knowledge
of the securities business; or

{j} bhas failed to pay the proper filing fee, but the
commissioner may enter only a denial order under this
subsection (j}, and he shall vacate any such order when the
deficiency has been corrected.

{11) Upon the entry of the order under subsection (10)
of this section, the commissioner shall promptly notify the
applicant or registrant, as well as the employer or
prospective employer 1f the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the receipt of ° the
commissioner's notification the matter will be promptly set
down for hearing. If no hearinqg is requested within 15 days
and none is ordered by the commissioner, the order will
remain in effect until it is modified or vacated by the
commissicner. If a ‘hearing is requested or crdered, the

commissioner, after notice of and oppertunity for hearing,
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may affirm, modify, or vacate the order.

(12) If the commissioner finds that any registrant or
applicant for registration is no longer in existence or has
ceased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or to the control of a committee,
conservator, or guardian or cannot be located after
reasonable search, the commissioner may by order cancel the
registration or application.”

Section 5. Section 30-10-206, MCA, is amended to read:

"30-10-206. General provisions regarding registration
of securities. (1) A registration statement may be filed by
the issuer, any other person on whose behalf the offering is
to be made, or a registered broker-dealer. Any document
filed under parts 1 through 3 of this chapter or a
predecessor law within 5 years precéding the filing of a
registration statement may be incorporated by reference in
the registration statement to tﬁe extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any registration statement,

(2) (a) The commissioner may require as a condition of
registration by qualification or cooerdination:

(1) that any security issued within the past 31 years

or to be issued to a promoter for a consideration
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substantially different from the public offering price, or
to any person for a consideration other than cash, be
deposited in escrow; and '

{ii) that the proceeds Erom the sale of the registered
security in this state be impounded wuntil the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

(b) The commissioner may determine the conditions of
any escrow -or impounding required hereunder but he may not
reject a depository sclely because of location in another
state.

(3) When securities are registered by notification,
coordination, or qualification, they may be offered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registered broker-dealer, Every
registration shall remain effective for a period of 1 year
unless . it is revoked by the commissicner, terminated upon
request of the registrant with the consent of the
commissioner, o©or renewed wunder 30-10-209(1)(b}; however,
said registration shall be automatically suspended upon a
stop order or suspension proceedings being instituted by the
securities and exchange commission relative to said
securities and shall continue suspended so long as such
proceedings are pending and until the registration or f£iling

with the 'securities and exchange commission is effective.
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All outstanding securities of the same class-as a currently
registered security are considered to be registered for the
purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are outstanding.

(4) The commissioner may require the person who filed
the registration statement to file reperts to keep
reasonably current the jinformatcion contained in the
registration statement and to disclose the progress cf the
offering with respect to registered securities which:

(a) are issued by a face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 13%40; or

(b) are being offered and soid directly by or for the
account of the issuer.

$5y--Buring-theperisd-in-which-there-is-an-offering-of
sseuritieas—-registered-~gnder-——the-—-provisiens--of--parts-—-+
thfough--3'-cE“-thia--ehapterT-—and—-far~-vhich——there-is—ao
exenptien-un&ef-ae—ie-ia4-ﬂr-39—&9—&957—Einanciai--daea—-éer
the—-issuerig--fiseal--year—and-such-other-statemenes—as—the
ccmmiasfaner—-hay——fequite*--ahnii-——be---Eéied-—-wieh*——the
commissioner--anngatiyr; ——not—tess-than-99-days-afrar-che-end

cf—each-sueh-yearf—§E-such-statemenea—are-noe—certifie&;~the
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compisstoner-may-verify-them-by-esamining-che-issverlis-bosks
and-recordas"

Section 6. Section 30~10-209, MCA, is amended to read:

"30-10-209. Fees. The foliowing fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

(1) (a) Por the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissioner for the first year of registration
a registration fee of $200 for the first $100,000 of initial
issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% far any excess over $100,000, with a
maximam of $1,000,

(b} Each year thereafter, a registration of securities
may be renewed, prior to its termination date, for an
additional year upon ccnsent of the commissioner and payment
of an additional regqistration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be offered in this state ddring that year, even
though the maximum fee was paid the preceding year. In no
event shall the additional registration fee be less than
$200 or more than $1,000. The registration statement for
such Securities may be amended tc increase the amount of
securities to be offered.

(¢) A-regiseration-of-securities-say-be-renewed--after
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tea-——termination---date--upen-—payment--of--the--additiona
registration-fee-and-a-tate-renewai-fee-—of--558---Fhe--1iate
renewail-fee-may-be-waived-by-the-cemmissioner-vpon-a-showing

of-geed-causer If a registrant sells securities in excess of

the aggregate amount rggistered for sale in this state, the

registrant may . file an amendment to the registration

statement to include the excess sales. If the registrant

fails to file an amendment before the expiration date of the

registration order, he shall pay a filing fee for the excess

sales of three times the amount calculated in the manner

specified in subsection (l1){b). Registration of the excess

securities is effective retroactively to the date of the

existing registration.

td3y—-Par-—-£iling-—an--annual-statement;-a-posteffeckive
amendment-kto-a-registration-cf-securitiesy-or-a-name-change;
the-fee-shati-be-530~

tey--Hhen-an-appticatton-£for-reqistration-of-securtties

ts-dented-or-withdrawn;-the-commissioner--shati--retain-—-the

fems

(2) (a) For registration of a broker-dealer or
investment adviser, the fee shall be $200 for original
registration and $200 for each annual renewal.

{b) For registration of a salesman, the fee shall be
$50 for original registration with each employer, 550’ for

each annual renewal, and $50 for each transfer.
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tey--When-—-an---apptication-——for--registration--as——-a
broker-deater;-satesman;-or-investment-adviser-is-dented--or
withdrawn;-the-commissioner-shati-retain-the-fees

tdr——Por-—-fiting-—-posteffective———amendmenta---to---n
tegistration—of-a--brekét-deuter7*-saiesmnn;——cr——investmene
adviserr-—the‘—feé-shaii—be-$1er—except—thaé—there-is-no—éee
for-€filting-an-address-change-eof-a-saiesman-or--a--notice--of
discipiinary-actiens

{3) For certified copies of any documents filed with
the commissioner, the fee shall be the cost  to the
department,

{4) For a regquest for an exemption under
30-10-105¢265(15), the fee shall be established by the
commissioner by rule. For a request for any other exemption

or an exception to the provisions of parts 1 through 3 of

this chapter, the fee shall be $50.

{5) For waiver of the residency requirement of

36-308-20%{%} 30-10-201(4), the fee shall be 850 for each

original registration.

{6) All fees are considered fully earned when

received. In the event of overpayment, only those amounts in

excess of $10 may be refunded,"

Section 7. Section 30-10-305, MCA, is amended to-read:
"30~10-305. Injunctions and other remedies, (1)

Whenever it appears to the commissioner that any person has
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engaged or is about to engage in any act or practice
constituting a viclation of any provision of parts 1 through
3 of this chapter or any rule or drder hereunder, he may in
his discretion:

(a) 1issue an order directing the perscn to cease and
desist from continuing the act or practice after réasonable
notice and opportunity for a hearing. The commissioner may
issue a temporary order pending the hearing that remains in
effect until 10 days after any the hearing on the

allegations contained in the cease and desist order is held

or that becomes Final 3if the person to whom notice is
addressed does not reguest a hearing within 15 days after
receipt of the notice; or

{b) withoﬁt the issuance of a cedse and desist order,
bring an action in any court of competent jurisdiction to
enjoin any such acts or practices and to enforce compliance
with parts 1 through 3 of this chapter or any rule or order
hereunder. Upon a proper showing, a permanent ot temporary
injunction, restraining order, or writ of mandamus shall be
granted and a receiver or conservator may be appointed for
the defendant or the defendant's assets. The commissioner
may not bé required to post a bond. If the commissioner
prevails, he 1is entitled to reasonable attorneys' fees as
fixed by the court.

(2) A final judgment or decree, criminal or civil,

~31- SB 339
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determining that a person has violated parts 1 through 3 of
this chapter in an action brought by the commissioner for
such violation, other than a consent judgment or decree
entered before trial, is prima facie evidence against that
person in an action- brought against him under 30-10-307."

NEW SECTION. Section 8. Extension of authority. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 9. Effective date, This act |is
effective on passage and approval.

~-End-
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49th Legislature SB 0399/02
1 SENATE BILL NO. 3%9

2 INTRODUCED BY CRIPPEN, KEYSER

3 BY REQUEST OF THE SECURITIES DIVISION OF

4 THE STATE AUDITOR'S OFFICE

5

[ A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
? LAWS RELATING TO SECURITIES; AMENDING SECTIONS 30-10-103
8 THROUGH 30-10—1d5, 30-10-201, 30-10-206, 30-10-209, AND
9 30-10-305, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE,"
1a
11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

12 Section 1. Section 30-10-103, MCA, is amended to read:
13 "30-10-103. Definitions. When used in parts 1 through
14 3 of this chapter, unless the context requires otherwise,
15 the following definitions apply:

16 {1) "Commissioner" means securities commissioner of
17 this state.

18 {2) "Salesman" means any individual other than a
19 broker-dealer who represents a broker-dealer or issuer in
20 effecting or attempting to effect sales of securities. A
21 partner, officer, or director of a broker-dealer or issuer
22 is a salesman only if he otherwise comes within this
23 definition. “Salesman" does not include an individual who
24 represents an issuer in:

25 {a) effecting a2 transaction in a security exempted by
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subsections (1}, (2), (3), (%), (10), ({11), or (12} of
30-10-104;

{b) effecting transactions exempted by 30-10-105; or

(¢} effecting transactions with existing employees,
partners, or directors of the issuer if no commission or
other remuneration is paid or given directly or indirectly
for soliciting any person in this state.

(3] "Broker-dealer" means any person engaged in the
business of effecting transactions in securities for the
account of others or for his own account. “"Broker—-dealer"
does not include:

{a) a salesman, issuer, bank, savings institution,
trust company, or insurance company; or

(b) a person who has no place of business in this
state if he effects transactions in this state exclusively
with or through the issuers of the securities involved in
the transactions, other broker-dealers, or banks, savings
institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company
Act of 19240, pension or profit-sharing trusts, or other
financial institutions or institutional buyers, whether
acting for themselves or as trustee,

(4) "Registered broker~dealer" means a broker-dealer

registered pursuant to 30-10-201.

t4¥(5) "Guaranteed" means guaranteed as to payment .f

REFERENCE BILL
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principal, interest, or dividends.

€5¥(6) "Investment adviser" means any persen who, for
compensation, engages in the business of advising others,
either directly or through publications or writings, as to
the wvalue of securities or as to the advisability of
investing in, purchasing, or selling securities or whe, for
compensation and as a part of a regular business, issues or
promulgates analyses or reports concerning securities.
“Investment adviser" does not include:

{a) a bank, savings institution, trust ceompany, or
insurance company;

{b) a lawyer, accountant, engineer, ar teacher whose
performance of these services is solely incidental to the
practice of his professicon;

(¢) a broker-dealer;

(d} a publisher of any bona fide newspaper, news
magazine, or business or financial publication of general,
reqular, and paid circulation;

(e} a person whose advice, analyses, or reports relate
only to securities exempted by 30-10-104(1l};

(£) a person who has no place of business in this
state 1f his only clients in this state are other investment
advisers, broker-dealers, banks, savings institutions, trust
companies, insurance companies, investment companies as

defined in the Investment Company Act of 1944, pension or
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profit-sharing <trusts, or other financial institutions or
institutional buyers, whether acting for themselves or as
trustees; or

(g) such other persons not within the intent of this
subsection (5) as the commissioner may by rule or order
designate.

t6%(7) "Issuer" means any person who issues or
proposes to issue any security, except that with respect to
certificates of deposit, voting-trust certificates, or
collateral-trust certificates or with respect to
certificates of interest or shares in an unincorperated
investment trust not having a board of directors (or persons
performing similar functions) or of the fixed, restricted
management, or unit type, the term “issuer" means the person
or persons performing the acts and assuming the duties of
depositor or manager pursuant to the provisions of the trust
or other agreement or instrument under which the security is
issued.

t7+{8) "Nonissuer" means not directly or indirectly
for the benefit of the issuer.

t8¥(9) "Person", for the purpose of parts 1 through 3
of this chapter, means an individual, a corporation, a
partnership, an association, a joint-stock company, a trust
where the interests of the beneficiaries are evidenced by a

security, an unincorporated organization, a government, or a
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political subdivision of a government.

£34(10) (a) "Sale" or "sell"” includes every contract of
sale of, contract to sell, or disposition of a security or
interest in a security for value.

{b) "Offer" or "offer to sell” incliudes every attempt
or offer.to dispose of or solicitation of an offer to buy a
security or interest in a security for value.

{c) Any security given or delivered with or as a bonus
on account of any purchase of securities or any other thing
is considered to constitute part of the subject of the
purchase and to have been offered and sold for value. A
purported gift of assessable stock is considered to involve
an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or
ancther issuer, as well as e%ery sale or offer of a security
which gives the holder a present or future right or
privilege to convert into another security of the same or
another issuer, 1is considered to include an offer of the
other security.

t+83(11) “"Securities Act of 1933", "Securities Exchange
Act of 1934", "Public Utility Holding Company Act of 1935",
and "Investment Company Act of 1940 mean the federal
statutes of those names as amended before or after July 1,
1961.

t3%3{12) "Security" means any note; sStock: treasury
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stock: bond: debenture; evidence of indebtedness;
certificate of interest or participation in any

profit-sharing agreement: collateral-trust certificate;
preorganization certificate or subscription; transferable
shares; investment contract; voting-trust certificate;
certificate of deposit for a security; certificate of
interest or participation in an o0il, gas, or mining title or
lease or in payments out of production under such a title or
lease; or, in general, any interest or instrument commonly
known as a security or any certificate of interest or
participation in, temporary or interim certificate for,
receipt for, guarantee of, or warrant or right to subscribe
to or purchase any of the foregoing., “Security" does not
include any insurance or endowment policy or annuity
contract under which an insurance company promises to pay a
sum of money either in a lump sum or periodically for life
or some other specified period.

+12¥(13) "State" means any state, territory, or
possessicn of the United States, as well as the District of
Columbia and Puerto Rico."

Section 2. Section 30-10-104, MCA, is amended to read:

"30-10-104. Exempt securities. Sections 30-10-202
through 30-10-207 do not apply to any of the following
securities:

{1} any security (including a revenue obligation)
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issued or gquaranteed by the United States, any state, any
political subdivision of a state, or any agency or corporate
or other instrumentality of cne or more of the foregoing;
provided, however, 30-10-202 through 30-10-207 apply to a
security issued by any of the foregoing that is payable
sclely from payments to be received in respect of property
or money used under a lease, sale, or leoan arrangement by or
for a nongovernmental industrial or commercial enterprise,
unless such enterprise or any security of which it is the
issuer is within any of the exemptions enumerated in
subsections (2) through (9) of this section;

(2) any security issued or guaranteed by Canada., any
Canadian province, any political subdivision of any such
province, or any agency or corporate  or other
instrumentality of one or more of the foregoing or any other
foreign government with which the United States currently
maintains diplematic relations if the security is recognized
as a valid obligation by the issuer or guarantor;

(3) any security issued by and representing an
interest in or a debt of or gquaranteed by any bank organized
under the laws of the United States or any bank, savings
institution, or trust company organized sr-chartered-as-sueh
and---gndar---the---juritsdiction---and--suparvision--cf--the

superintendent-¢f-banks-cf-any-state and supervised under

the laws of any state;
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(4) any security issued by and representing an
interest in or a debt of or gquaranteed by any federal
savings and loan association or any building and loan or
similar association organized under the laws of any state
and authorized to do business in this state;

{5) any insurance or endowment policy or annuity
contract or optional annuity contract issued by a
corporation subject to the supervision of the insurance
commissioner;

{6) any security issued or guaranteed by any federal
credit union or any credit union, industrial lcan
association, or similar association organized and supervised
under the laws of this state;

(7) any security issued or quaranteed by any railroad,
other common carrier, public utility, or holding company
which is:

{(a) subject to the Jjurisdiction of the interstate
commerce commission;

(b} a registered holding company under the Public
Utility Holding Company Act of 1935 or a subsidiary of such
a company within the meaning of that act;

{¢) regulated in respect of its rates and charges by a
governmental authority of the United States or any state or
municipality; or

(d} regulated in respect to the issuance or guatantee
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of the security by a governmental authority of the United
States, any state, Canada, or any Canadian province; also
equipment trust certificates in respect to equipment
conditionally sold or leased to a railroad or public utility
if other securities 1issued by such railroad or public
utility would be exempt under this subsection;

({6) any security that meets all of the following
conditions:

{a) if the issuer is not organized under the laws of
the United States or a state, it has appointed a duly
authorized agent in the United States for service of process
and has set forth the name and address of such agent in its
prospectus;

(b) a class of the issuer's securities is required to
be and is registered under section 12 of the Securities
Exchange Act of 1934 and has been so registered for the 3
years immediately preceding the offering date;

(¢) neither the issuer nor a significant subsidiary
has had a material default during the last 7 years (or the
issuer's existence if less than 7 years) in the payment of:

{i) principal, interest, dividend, or sinking fund
installment on preferred stock or indebtedness for borrowed
money; oOr

{ii} rentals under leases with terms of 3 years ar

more;
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{d) the issuer has had conscolidated net income (before
extraordinary items and the cumulative effect of accounting
changes) of at least $1 million in 4 of its last 5 fiscal
years, including its last fiscal year; and if the offering
is of interest-bearing securities, has bhad for its last
fiscal year such net income, but before deduction for income
taxes and depreciation, of at least 1 1/2 times the issuer's
annual interest expense, giving effect to the proposed
offering and the intended use of the proceeds. "Last fiscal
year" as used in this subsection (8)(d), means the most
recent year for which audited financial statements are
available, provided that such statements cover a fiscal
period ended not more than 15 months from the commencement
of the offering.

(e) if the offering is of stock or shares, cther than
preferred stock or shares, such securities have voting
rights and such rights include the right to have at least as
many votes per share and the right to vote on at least as
many general corporate decisions as each of the issuer's
outstanding classes of stock or shares, except as otherwise
required by law;

{£) if the offering is of stock or shares, other tnan
preferred stock or shares, such securities are owned
beneficially or of record on any date within 6 months prior

to the commencement of the offering by at least 1,200
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persons and on such date there are at least 750,000 such
shares outstanding with an aggregate market value, based on
the average bid price for that day, of at least $3,750,000.
In connection with the determination of the number of
persons who are beneficial owners of the stock or shares of
an issuer, the issuer or broker-dealer may rely in good
faith for the purposes of this section upon written
information furnished by the record owners.

(%) any security issued by any person organized and
operated not for private profit but exclusively for
religious, educational, benevolent, charitable, fraternal,
social, athletic, or reformatory purposes if the issuer pays
a fee of 350 and files with the commissioner 20 days prior
to the offering a written notice specifying the terms of the
offer and the commissioner does not disallow the exemption
in writing within such 20-day period;

(10) any commercial paper which arises out of a current
transaction or the proceeds of which have been or are to be
used for current transaction and whlch evidences an
cbligation to pay cash within 9 months of the date of
issuance, exclusive of days of grace, or any renewal of such
paper which is likewise limited or any guarantee of such
paper or of any such renewal, when such commercial paper is
s0ld to the banks or insurance companies;

{11) any investment contract issued in connection with
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an employee's stock purchase, savings, pension,
profit-sharing, or similar benefit plan;

(12) any security for which the comr:ssioner determines
by order that an exemption would better serve the purposes
of 30-10~102 than would registration. Phe--cemmissioner--may
charge-a-fee-of-556-far-granttng-the-sxemprion-by-orders The
fee for this exemption nust be as prescribed in
30-10-209(4).

(13) any security listed or approved for listing upon

notice of issuance on the New York stock exchange, the
American stock exchange, the Pacifiec stock exchange, the
Midwest stock exchange, or any other stock exchange
registered with the federal securities and exchange
commission and approved by the commissioner; any other
security of the same issuer that is af senior or
substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or
any warrant or right to purchase or sybscribe te any of the
foregoing~;

(14) any national market system security listed or

approved for listing upon notice of issuance on the national

association of securities dealers automated quotation system

or__any other naticnal gquotation system approved by the

commissioner; any other security of the same issuer that is

of senior or substantially equal rank; any security called
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for by subscription rights or warrants so listed or

approved; o©or any warrant or right to purchase cr subscribe

to any of the securities listed in this subsection."”

Section 3. Section 30-10-105, MCA, is amended to read:

"30-10-105. Exempt transactions. Except as in this
section expressly provided, 30-10-201 through 30-10-207
shall not apply to any of the following transactions:

{l) any nonissuer isolated transaction, whether
effected through a broker-dealer or not;

{2) {a) any nonissuer distribution of an outstanding
security by a broker-dealer registered pursuant to 30-10-201
if:

ta¥{i) quotations for the securities to be offered or
sold (or the securities issuable upon exercise of any
warrant or right to purchase or subscribe to such
securities) are reported by the automated quotaticns system
operated by the national association of securities dealers,
inc., (NASDAQ) or by any other quotation system approved by
the commissioner by rule; or

¢By{ii) the security has a fixed maturity or a fixed
interest or dividend provisicn and there has been no default
during the current fiscal year or within the 3 preceding
Eiscal years, or during the existence of the issuer and any
predecesscrs if less than 3 years, in the payment of

principal, interest, or dividends on the securitys.
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t33{b) the The commissioner may by order deny or
revoke the exemption specified in subsection {2)(a) with
respect to a specific security. Upon the entry of such an
order, the commissioner shall promptly notify all registered
broker-dealers that it has been entered and of the reasons
therefor and that within 15 days of the receipt of a written
request the matter will be set down for hearing. If no
hearing is requested and none is ordered by the
commissioner, the order will remain in effect until it is
modified or vacated by the commissioner, If a hearing is
requested or ordered, the commissioner, after notice of and
opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until final
determination. No order under this subsection may operate
retroactively. No person may be considered to have violated
parts 1 through 3 of this chapter by reason of any offer or
sale effected after the entry of an order under this
subsection 1if he sustains the burden of proof that he did
not know and in the exercise of reasonable care could not
have known of the order.

t4¥{3) any nonissuer transaction effected by or
through a registered broker-dealer pursuant to an
unselicited order or offer to buy, but the commissioner may
require that the customer acknowledge upon a specified Form

that the sale was unsolicited and that a signed copy of each
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form be preserved by the broker-dealer for a specified
period;

fE}Lil any transaction between the issuer or other
person on whose behalf the cffering is made and an
underwriter or among underwriters;

t€>{(5) any transaction by an executor, administratar,
sheriff, marshal, receiver, trustee in bankruptcy, guardian,
Or conseérvator in the performance of his official duties as
such;

t¥¥{6) any transaction executed by a bona fide pledgee
without any purpose of evading parts 1 through 3 of this
chapter;

t8¥(7) any offer or sale to a bank, savings
institution, trust company, insurance company, investment
company as defined in the Investment Company Act of 1944,
pension or profit-sharing trust, or ather financial
institution or institutional buyer, or to a broker-dealer,
whether the purchaser is acting Ffor itself or in sﬁme
fiduciary capacity;

f9+i§l {2} any transaction pursuant to an offer made

in this state directed by the offeror toc not more than 10

persons (other than those designated in subsection t8% (7}
of-this-amceion) in-this--stgte during any period of 12
consecutive months, nhether—or—nat—bhe-efferor-er-any~o£-bhe

oEEereesﬁis-ehen-presene—in-this~state7 if:
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tay{i) the seller reascnably believes that all the
buyers are purchasing for investmenc; and

tb3(ii} no commission or other remuneration is paid or
given directly or indirectly for soliciting any prospective
buyer; provided, however, that a commission may be paid teo a
registered broker-dealer if the securities involved are
registered with the United States securities and exchange
commission under the federal Securities Act of 1933, as
amendeds.

(b) For the purpose of the exemption provided for in

subsection (8)(a), an offer toc sell is made in this state,

whether or not the offeror or any of the offerees is then

present in this state, if the offer either originates from

this state or is directed by the cfferor to this state and

received at the place to which it is directed (or at any

post office in thisg state in the case of a mailed offer).

+38%(9) any offer or sale of a precrganization
certificate or subscription if:

{a) no commission or ¢other remuneration 1is paid or
given directly or indirectly for saliciting any prospective
subscriber;

(b} the number of subscribers does not exceed 10; and

{c} no payment is made by any subscriber;

£%}4{10) any transaction pursuant to an offer to

existing security holders of the issuer, including persons
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who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or
transferable warrants exercisable within not more than 90
days of their issuance, if:

fa} no commission or other remuneration (other than a
standby commission) is paid or given directly or indirectly
for soliciting any security holder in this state; or

(b) the issuer first files a notice specifying the
terms of the offer and the commissioner deces not by order
disallow either (a) or (b) of this subsection;

t3234(11) any offer (but not a sale) of a security for
which registration statements have been filed under both
parts 1 through 3 of this chapter and the Securities Act of
1933 if no stop order or refusal order is in effect and no
public proceeding or examination 1looking toward such an
order is pending under either law;

£33¥#(12) any offer (but not a sale) of a security for
which a registraticon statement has been filed under parts 1
through 3 of this <c¢hapter and the commissioner in his
discretion does not disallow the coffer in writing within 10
days of such filing;

t+344(13) the issuance of any stock dividend, whether
the corporation distributing the dividend is the issuer of
the stock or not, if nothing of wvalue 1is given by

stockholders for the distribution other than the surrender
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of a right to a cash dividend where the stockholder can
elect to take a dividend in cash or stock;

£¥5%(14) any transaction incident to a right of
conversion or a statutory or judicially approved
reclassification, recapitalization, reorganization,
quasi-reorganization, stock split, reverse atock split,
merger, consolidation, or sale of assets; or

+%65(15) any transaction in compliance with such rules
as the commissioner in his discretion may adopt to serve the
purpeses of 30-10-102.¢

Section 4. Section 30-10-201, MCA, is amended to read:

"30-10-201. Registration of broker-dealers, salesmen,
and investment advisers. {1} It is unlawful for any person
te transact business in this state as a broker—dealer or
salesman, except in transactions exempt wunder 30-10-105,
unless he 1is registered under parts 1 through 3 of this
chapter.

(2} It is unlawful for a broker-dealer or issuer to
employ a salesman to represent him in this state, except in
transactions exempt under 30-10-105, unless the salesman is
registered under parts 1 through 3 of this chapter.

(3) It is unlawful for any person to transact busiress
in this state as an investment adviser unless:

(a} he 13 so registered under parts 1 through 3 of

this chapter;
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{b) he is registered as a broker-dealer under parts 1
through 3 of this chapter; or

{c) his only clients in this state are investment
companies, as defined in the Investment Company Act of 1940,
or insurance companies.

(4} A broker-dealer or a salesman, acting as an agent
for an issuer or as an agent for a broker-dealer in the
offer or sale of securities Ffor an issuer, or an investment
adviser may apply for vregistration by filing with-the
eommissieoner an application in such form as the commissioner
prescribes and payment of the fee prescribed in 30-10-209.
Except for persons in the employ of brokerage firms gowverned
by the regulations of the securities and exchange
commissicn, all salesmen must be legal residents of this
state and must have actually resided in this state for a
period of at least 1 year next prior to the date of
application for registration. The commissioner may, upen
request and for good cause shown by an applicant, waive the

residency requirement. Payment of the waiver fee shall be

as prescribed in 30-10-209. A salesman acting as agent for

an issuer or broker-dealer who is not currently in
compliance with the financial responsibility requirements
prescribed by the Securities Exchange Act of 1534 and by
regulations adopted under it, may, in the discretion of the

commissioner, be requited to file with the commissioner a
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bond ©of a surety company duly authorized to transact
business in this state. The bond shall be in an amount
determined by the commissioner, payable to the state of
Mcontana and conditioned upon the faithful compliance with
the provisions of parts 1 through 3 cf this chapter, and
provide that upon failure to so comply, the salesman shall
be liable to any and all persons who may suffer loss by
reason thereof.

(5) The applicaticn shall contain.whatever informaticn
the commissioner requires.

(6) When the registration requirements are complied
with, the commissioner shall approve the registration.

{7) Registration of a broker-dealer, salesman, or
investment adviser shall be effective until December 31
following such registration or such other time as the
commissioner may by rule adopt and may be renewed. The
registration of a salesman is not effective during any
period when he is not associated with an issuer or a
registered broker-dealer specified in his application. When
a salesman begins or terminates a connection with an issuer
or reglstered broker-dealer, the salesman and the issuer or
broker-dealer shall promptly notify the commissioner.

(8) Registration of a broker-dealer, salesman, or
investment adviser may be renewed by filing with--the

commissioner prior to the expiration thereof an application
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containing such information as the commissioner may require
to indicate any material change in the information contained
in the original application or any renewal application for
registration as a broker-dealer, salesman, or investment
adviser filed with--the--commissicner by the applicant,
payment of the prescribed fee, and, in the case of a

broker-dealer who is not a member of NASD, inc., by filing

a financial statement showing the financial condition of
such broker-dealer as of a date within 80 days. A registered
broker-dealer or investment adviser may file an application
for registration of a successor, to become effective upon
approval of the commissioner.

{9) Every registered broker-dealer and investment
adviser shall make and keep such accounts and other records,
except with resﬁect to securities exempt under 30-10-104(1),
as may be prescribed by the commissioner. All records so
reguired shall be preserved for 3 vyears unless the
commissioner prescribes otherwise for particular types of
records. All the records of a registered broker-dealer or
investment adviser are subject at any time or Erom time to
time to such reasonaple periodic, special, or other
examinations, within or without this state, by
representatives of the commissicner, as the commissioner
considers necessary or appropriate in the public interest or

for the protection of investors,
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{(10) The commissioner may by order deny, suspend, or
revoke registration of any broker-dealer, salesman, or
investment adviser if he finds that the order 1is in the
public interest and that the applicant or registrant or, in
the case of a broker-dealer or investment adviser, any
partner, officer, or director:

(a) has filed an application for registration under
this section which, as of its effective date or as of any
date after filing in the case of an order denyving
effectiveness, was incomplete in any material respect or
contained any statement which was, in the light of the
circumstances under which it was made, false or misleading
with respect to any material fact;

(b) has willfully wvioclated or willfuliy failed to
comply with any provision of parts 1 through 3 of this
chapter or a predecessor law or any rule or arder under
parts 1 through 3 of this chapter ar a predecessor law;

(c) has been convicted of any misdemeanor involving a
security or any aspect of the securities business or any
felony:;

(d) 1s permanently or temporarily enjocined by any
court of competent Jjurisdiction from engaging in or
continuing any conduct or practice involving any aspect of
the securities business;

{e) 1is the subject of an order of the commissioner
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denying, suspending, or revoking registration as a
broker-dealer, salesman, or investment adviser;

(£) is the subject of an order entered within the past
5 years by the securities administrator of any other state
or by the federal securities and exchange commission denying
or revoking registration as a broker-dealer, salesman, or
investment adviser or the substantial equivalent of those
terms as defined in parts 1 through 3 of this chapter or |is
the subject of an order of the federal securities and
exchange commission suspending or expelling him from a
national securities exchange or national securities
association registered under the Securities Exchange Act of
1934 or is the subject of a United States post office fraud
order, but:

(i) the commissioner may not institute a rewvocation or
suspension proceeding under this subsection (£) more than 1
year from the date of the crder relied on; and

(ii) he may not enter any order under this subsecticn
{(£) on the basis of an order unless that order was based on
facts which would currently constitute a ground for an order
under this section;

{g) has engaged in dishonest or unethical practices in
the securities business;

(h) is insolvent, either in the sense that his

liabilities exceed his assets or in the sense that he cannot
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meet his obligations as they mature, but the commissioner
may not enter an order against a broker-dealer or investment
adviser under this subsection (h) without a finding of
insolvency as to the broker-dealer or investment adviser;

{i) has not complied with a condition imposed by the
commissioner wunder this section or is not qualified on the
basis of such Ffactors as training, experience, or knowledge
of the securities business; or

(i} has failed to pay the proper filing fee, but the
commjssioner may enter only a denial corder under this
subsection (j), and he shall wvacate any such corder when the
deficiency has been corrected.

{11) Upon the entry of the order under subsection (10)
of this section, the commissioner shall promptly notify the
applicant or registrant, as well as the employer or
prospective employer if the applicant or registrant is a
salesman, that it has been entered and of the reasons
therefor and that if requested by the applicant or
registrant within 15 days after the receipt of the
commissioner's notification the matter will be promptly set
down for hearing. If no hearing is requested within 15 days
and neone is ordered by the commissioner, the order will
remain in effect until it is modified or wvacated by the
commissicner. If a hearing is requested or ordered, the

commissioner, after notice of and opportunity for hearing,
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may affirm, modify, or vacate the order.

(12) If the commissioner finds that any registrant og
applicant for registration is no longer in existence or has
ceased to do business as a broker-dealer, investment
adviser, or salesman or is subject to an adjudication of
mental incompetence or tc the control of a committee,
conservator, or guardian or cannot be located after
reasconable search, the commissioner may by order cancel the
registration or application.”

‘Section 5. Section 30-10~206, MCA, is amended to read:

"30-10~-206. General provisions regarding registration
of securities. (1) A registration statement may be filed by
the issuer, any other person on whose behalf the offering is
to be made, or a registered broker-dealer. Any document
filed wunder parts 1 through 31 of this chapter or a
predecessor law within 5 years preceding the filing of a
registration statement may be incorporated by reference in
the registration statement to the extent that the document
is currently accurate. The commissioner may by rule or
otherwise permit the omission of any item of information or
document from any registration statement.

(2) (a} The commissicner may require as a condition of

registration by qualification or coordination:

(i) that any security issued within the past 3 years
or to be issued to a promoter for a conslderarion
-25- SB 399
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substantially different from the public offering price, or
to any person for a consideration other than cash, be
deposited in escrow; and

(ii) that the proceeds from the sale of the registered
security in this state be impounded until the issuer
receives a specified amount from the sale of the security
either in this state or elsewhere.

{b) The commissioner may determine the conditions of
any escrow or impounding required hereunder but he may not
reject a depository solely because of location in another
state.

(3} When securities are registered by notification,
coordination, or qualification, they may be ocffered and sold
by the issuer, any other person on whose behalf they are
registered, or by any registéted broker-dealer. Every
registration shall remain effective for a period of 1 vyear
unless it 1is revcoked by the commissioner, terminated upon
request of the registrant with the consent of the
commissioner, or renewed under 30-10-209(1)(b); however,
said registration shall be automatically suspended upon a
stop order or suspension proceedings being instituted by the
securities and exchange commission relative to said
securitles and shall continue suspended sc long as such
proceedings are pending and until the registration or filing

with the securities and exchange commission is effective.
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All outstanding securities of the same class as a currently
registered security are considered to be registered for the
purpose of any nonissuer transaction. A registration
statement which has become effective may not be withdrawn
for 1 year from its effective date if any securities of the
same class are cutstanding.

(4) The commissioner may require the person who filed
the registration statement to file reports to keep
reasonably current the information contained in the
registration statement and to disclose the progress of the
offering with respect to registered securities which:

(a}) are issued by a face-amount certificate company or
a redeemable security issued by an open-end management
company or unit investment trust as those terms are defined
in the Investment Company Act of 1940; or

{b) are being offered and sold directly by or for the
account of the issuer.

t5}--Buring-the-period-tn-which-there-is-mn-offertng—of
securitiss——registered--nader-—-the--proviarons--of--parts--1
threugh--3--ef--this-—-chaptery-~and--for--which--chere-is-ne
exemption-under-36-16-164-er-30-10-285;-finanetat--data--for
the——issueris—-fiscat--year-and-sceh-other-atacements-as-the
commisstoner--may-—regutre-—-shatl--—-be-——fiiad---with---the
commissioner--gnnuattiyr--net-itess-than-96-days-afeer-the-end

of ~each-such-year:-ff-such-statements-are-noc-gertifted;~the
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commissioner—may-verify-them-by-examining-the-issnerts-beoks
and-recordss"

Section 6. Section 30-10-209, MCA, is amended to read:

"30-10-209. Fees. The following fees shall be paid in
advance under the provisions of parts 1 through 3 of this
chapter:

{l) (a) For the registration of securities by
notification, coordination, or qualification, there shall be
paid to the commissioner for the Eirst year of registration
a registration fee of $200 for the first $100,000 of initial
issue or portion thereof in this state, based on offering
price, plus 1/10 of 1% for any excess over $100,000, with a
maximum of $1,000.

{b) Each year thereafter, a registration of securities
may be renewed, prior to its termination date, for an
additional year upon consent of the commissioner and payment
of an additional registration fee to be computed at 1/10 of
1% of the aggregate offering price of such securities which
are to be offered in this state during that year, even
though the maximum fee was paid the preceding year. In no
event shall the additional registraticn fee be less than
$200 or more than $1,000. The registration statement for
such securities may be amended to increase the amount of
securities to be offered,

(c) A-registrarieon-sf-securitiea-may-be-renaved-—afeer
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its---terminacion---date——upon--payment--cf--the--addititonat
registration-fee-and-a-tate-renewvati-fee-——0f--558---FPha--iare
renewati-fee-may-be-waived-by-the-commissicner-upen-a-shawing

of-good-causer If a registrant sells securities in excess of

the aggregate amcunt registered for sale in this state, the

registrant may file an amendment to the registration

statement to include the excess sales. If the registrant

failg to file an amendment before the expiration date of the

registration order, he shall pay a filing fee for the excess

sales of three times the amount calculated in the manner

specified in subsection (l}(b). Registration of the excess

securities ig effective retroactively to the date of the

existing registration.

tdy--Por--f+iing--an—-annuat-statementy-a-posteffective
amendment-to-a-registration-of-securities;-or-a-name-change;
the-fee-shati-pe-5147

tey--When-an-application-far-registration-af-securities
is-denied-or-withdrawn;-tha-commissisner—~shati--rerain--the
feeas

(2) (a) For registration of a broker-dealer or
investment adviser, the fee shall be $200 for original
registracion and $200 for each annual renewal.

(b) For registration of a salesman, the fee shall be
550 for original registration with each employer, $50 far

each annual renewal, and $50 for each transfer.
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fcf——when--—an---uppiicat&en-—-Eer--regé:trntion--as--n
broket—deaierr-salesmanr—or-investment—advéser-i:-denied——ez
withdrawn;-the-commissioper-shati-retain-the-fee-

fd?-—Por-°-£iiing---peatefEe:tive»——amendments--—te——-a
regiserabien-ef—a—-broker~dealerv—-saiesmanv——of-—investment
adviserT-—the--Eee—shaii—be-siﬁf-ex:ept—thnt—there—is—nc—fee
Eor-Eiiing—an-address—change-cf—a—saiesman—or——a——nobice—-of
diseiprinary-actions

(3) For certified copies of any documents filed with
the c¢ommissioner, the fee shall be -the cast to the
department.

(4) For a request for an exemption under
30-10-105+4%63{15), the fee shall be established by the
commissicner by rule. For a request for any other exemption

or _an exception to the provisions of parts 1 through 3 of

this chapter, the fee shall be $50.

{5) For waiver of the residency requirement of

38-38-208%¢3y 30-10-201(4), the fee shall be $50  for each

origipal registration.

(6) All fees are considered fully earned when

received. In the event of overpayment, only those amounts in

excess of 510 may be refunded,"

Section 7. Section 10-10-305, MCA, is amended to read:
"30-10-305%. Injunctions and other remedies. (1)

Whenever it appears to the commissioner that any perscn has
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engaged or is about to engage in any act or practice
constituting a viclation of any provision of parts 1 through
3 of this chapter or any rule or order hereunder, he may in
his discretion:

(a) 1issue an order directing the person to cease and
desist £from continuing the act or practice after reasonable
notice and opportunity for a hearing. The commissioner may

issue a temporary order pending the hearing that remains in

effect wuntil 10 days after amy the hearing on the

allegations contained in the cease and desist order is held

or that becomes final if the person to whom notice is
addressed does not request a hearing within 15 days after
receipt of the notice; or

(b} without the issuance of a cease and desist order,
bring an action in any court of competent jurisdiction ta
enjoin any such acts or practices and to enforce compliance
with parts 1 through 3 of this chapter or aﬁy rule or order
nereunder, Upon a proper showing, a permanent oI temporary
injunction, restraining order, or writ of mandamus shall be
granted and a receiver Or conservator may be appointed for
the defendant or the defendant's assets. The commissioner
may not be required to post a bond. If the commissioner
prevails, he is entitled to reasonable attorneys' fees as
fixed by the court,

{2) A final judgment or decree, c¢riminal or c¢ivil,
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determining that a person has violated parts ) through 3 of
this chapter in an action brought by the commissioner for
such violation, other than a consent judgment or decree
entered before trial, is prima facie evidence against that
person in an action brought against him under 30-10-307."

NEW SECTION. Section B. Extension of authority. Any
existing authority of the securities commissioner to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Section 9, Effective date. This act is
effective on passage and appreval,

~-End-~-
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