SENATE BILL NO. 369
INTRODUCED BY NEUMAN, ELLISON, ECK, MOHAR, RAPP-SVRCEK,
MAZUREK, HALLIGAN, MANNING, B, WILLIAMS, LANE, SCHULTZ,
YELLOWTAIL, BLAYLOCK, SPAETH, HOLLIDAY
IN THE SENATE

February 9, 1985 Introduced and referred to
Committee on Natural Resources.

February 13, 1985 Fiscal Note requested.
February 16, 1985 Fiscal Note returned.
February 21, 1985 Committee recommend bill do pass

as amended. Report adopted.

February 22, 1985 Bill printed and placed on
members' desks.

February 23, 1985 Second reading, do pass as
amended.

February 25, 1985 Correctly engrossed.

Third reading, passed.
Ayes, 44; Noes, 4.

Transmitted to House.

IN THE HOUSE

February 27, 1985 Introduced and referred to
Committee on Natural Resources.

March 25, 1985 Committee recommend bill be
concurred in as amended. Report
adopted.

Statement of Intent attached.

March 30, 1985 Second reading, concurred in as
amended.
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April 5,

1985

1985

1985

1985

Third reading, concurred in.

Returned to Senate with
amendments and Statement of
Intent.

IN THE SENATE

Received from House.

Second reading, amendments and
Statement of Intent concurred in,

Third reading, amendments and
Statement of Intent concurred in.
Ayes, 43; Noes, 2.

Sent to enrolling.

Reported correctly enrolled.
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{QL FOR AN Al ENTITLED: "A T TO PRDVIDE FOR THE
SAFETY OF DAMS AND RESERVOIRS; AMENDING SECTICNS 85-15-101,
85-15-102, AND 85-15-104, MCA; AND REPEALING SECTIONS

85-15-103, 85-15-201 THROUGH 85-15-206, AND 85-15-301

THROUGH 85-15-304, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE GF MONTANA:

NEW SECTION. Section 1. &Short title. This chapter may
be cited as the "Montana Dam Safety Act”.

NEW SECTION. Section 2. Definitions. Unless the
context requires otherwise, in this chapter the following
definitions appliy:

(1) "Alterations" or "repairs" means alterations or
repairs that may directly affect the safety of a dam or
reserveir.

(2) "Appurtenant works" means all works 1incident or
attached to a dam or reservoir, including but not limited
to:

{a} a spillway, elther in the dam or separate from ir;

(b) the reservoir and its rim;

(¢) a low-level outlet: and

(d) a water conduit such as a tunnel, pipeline, or
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penstock, either through the dam or its abutments.

{3} "Constructicn" or
congtruction, alteration, repair, enlargement,

a dam or reservolir.

*construct”

includes

or removal of

(4) "Dam" means any artificial barrier, including

appurtenant works, wused to impound or divert

impounding capacity of 50 acre-feet or greater.

(S) ‘"Department"” means the department

water with an

of natural

resources and conservation provided for in Title 2, chapter

15, part 33.

(6) "Emergency" wmeans any threat te life
conditicon of a dam or reservoir or by present
floods that threaten the structural integrity
reservoir.

{(7) "Engineer" means a registered
engineer licensed to practice in the state of
Title 37, chapter 67, part 3.

(8) “"Enlargement" means any change in or
an exlsting dam or reservoir that raises or
water storage elevation or increases the

capacity of the reservoir.

caused by the
or imminent

of any dam or

professional

Mcntana under

additicon to
may raise the

impoundment

(9) "High-hazard dam" means any dam or reservoir the
failure of which would be likely to cause loss of life.
{10) "Inspection" means a visual or mechanical check, a

measurement, a boring, or any other method

necessary for
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determination of the adequacy of construction techniques,
conformity cof work with approved plans and specifications,
or the safety and operating performance of a dam or
reservoir.

{11} "Owner" means any person who owns, controls,
cperates, maintains, manages, or proposes to construct a dam
or reservoir.

(12) "Person" means an individual, association,
partnership, corporation, business trust, state agency,
political subdivision, utility, municipal or gquasi-municipal
corporation, or any other entity or any authorized agent,
lessee, or trustee of any of the foregoing.

(13} "Removal" means removing, taking down, or changing
the location of any dam or reservoir.

(14) "Reservoir" means any valley, basin, coulee,
ravine, or other land area that contains 50 acre-feet or
more of impounded water.

Section 3. Section 85-15-101, MCA, is amended to read:

“85-15-101. Dams and reservoirs -- how constructed. No
person mast may fill or procure to be filled with water any
dam or reservoir which that is not so rthoroughly and
substantially constructed as to safely hold any water that
may be turned therein."”

Section 4. BSection 85-15-102, MCA, is amended to read:

"85-15-102. Construction in a secure manner. ti¥-& MNo
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persont-asseetrationy-ar-carporation may not construct or
cause to be constructed a damy-dikey or reservoir for the
purpose of accumulating, storing, appropriating, ar
diverting any of the waters of this state, except in a
thorough, secure, and substantial manner.
t23--Fhe---department---of---natnrar---resourees-————and
conservatien--may--at-—any-—time--an-—its-own-motions-and-it
shatiy-upen-compitarnt-en-earh-being-made-to--the--department
by-three-or-more-persens-restding-or—having-property-in-auch
isecatten——that-thete-hemed-er-praperty-vweuid-be-in-danger-of
destruetion-ar-damage-in-aveant-of-Eieed-cccurring-on-account
oE—the;breaking—eE—any—dam;—diker—or—-reservcir——within——the
state--and--that-they-have-resssn-so-beititeve-aaid-dam;-dikes
er-ressrvair-ts-—-in--an--unsafe--condition--er--that--ite--i3
diverting-or-is-betrng-fitted-with-water—to-auch-an-extent-as
to—-render-—tt--unsafey--immediately--examine-sr-cauae-ro-be
examined-~-the--damy--diker--or--reserveirs--if;---upon--—-the
examinatieny-—the--departmnent—-finds--that-the-dam;-dikez-or
peservotr-ta-unsafe-or-ta-diverting-or-ita-betng-fitied--with
water--to--auch-—an--extent-as-to-render-it-unsafe;-tt-ahatt
notify-the-county-attarnay-of-tha-eounty-in-which--the--dam;,
dtke;-—-or--reaervoir-is-tocated;-seteing-forth-ttas-findings;
and-the-ceaunty-attorney-shati-immediatety-take-the-necessary
ateps-ta-abatea-the-danger-and-make-the-structure-safes

$33--ff-etther-party-ia-dissarisfied-with~the--£findings

-4 -
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of ——the--department; -ft-may-appeat-teo-the-gistrzct-court-of
ehe-diserict-wheretn-pia-dam;-dika;-or-resarvoir-ia-iocateds
and-the-court-shati-hear-and-decermine--the--matter--at--rhe
eariiest--practicat-—-timer--subdect--to--the-right-of-either
party-to-appeat--as--in--other--civii--cases;--howevery--the
judgment--of-—the--department--shati-eontrel-until-che-£finat
detesmination-of-the-cases"

Section 5. Section 85-15-104, MCA, is amended to read:

"85-15-104. Exemption----gf-~---- federat----- structures
Exemptions. The provisicns of 85-15-18Z-and-85-15-183-shatt

[sections & through 20] do not apply to federal damsy-dikessy

and reservoirs which-gre-subjeck-to-federai-power-commiwsicn

inspectiona--under——federai--iaws, or to dams and reservoirs

licensed and subject to inspection by the federal energy

regulatory commissicon. In addition, the provisions of

[sections 6 through 20} do not apply until July 1, 1990, to

high-hazard dams that have been inspected by the U.S. army

corps ¢f engineers pursuant to P.L. 92-367 and Cfor which

resultant dJdam safety reports have been submitted to the

gwner."
NEW SECTION. Section 6. High-hazard dan -
determination =-- plans. Any person proposing to construct

any dam or reservoir shall make application to the
department for a determination of whether the dam or

reservoir is a high-hazard dam. The application must include
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the information required by the department. The department
shall make the determination required by this section wirhin
60 calendar days after a complete application is received by
the department.

NEW SECTION., Section 7. Preparation and approval of
plans. (1) A person may not begin construction of a
high-hazard dam as determined under I[section 6] without
first obtaining a construction permit from the department.

(2} An application for a construction permit must pe
submitted t¢ the department and must contain:

{a) plans and specifications for the Proposed
construction, prepared by or under the direction of an
engineer experienced in dam design and construction; and

(b) other data and information reguired by the
department .

(3) WwWithin 60 calendar days after receipt of the
application and any additional information requested by the
department, the department shall:

{(a) 1issue a construction permit or deny the
application, as filed; or

(b) lissue a construction permit upon terms,
conditions, or modifications the department considers
appropriate,

NEW SECTION. Section B. Inspection and reports during

construction. (l) An engineer must be in charge of and

-



10
11
12
13
14
15
16
17
18
L9
20
21
22
21
24
25

LC 0656/01

responsible for inspections during construction cf any
high-hazard dam.

{2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a gqualified designee shall perform
the inspections.

(3) The department shall set procedures and
requirements for reporting informaticn obtained from,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

(4) Therdepartment may also inspect the dam during
construction to ensure conformity with the construction
permit.

(3) 1If the department finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that wconstruction be stopped until
changes are made in conformity with the permit.

NEW SECTION. Section 9. Operating permit. (1) An
operation plan must be prepared by the owner and approved by
the department prior tco operation of the dam or reservoir.
The operation plan must set forth at a minimum:

{(a) a reservoir cperation procedure;

{b) a maintenance procedure for the dam and
appurtenant works; and

(c) emergency procedures and warning plaens.

-7-
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(2} When construction is complete and if the dam or
reservoir conforms to the construction permit and when an
operation plan has been approved, the department shall issue
a permit to operate <the high-hazard dam or reservair,
containing such conditions con the safe operation of the dam
as it considers necessary.

nEW SECTION. Section 10. Pericdic inspections.
{1) Any high-hazard dam, whether or not previously
permitted by th: department, must be inspected as often as
considered necessary by the department, but at least once
every 5 vears, in order to ensure the continued safe
operation of the dam.

{2) Periodic inspections required by this sectlon must
be performed by a qualified engineer, who shall make a
report of the inspection to the department. Lf the
department finds that the dam conforms to current safety
standards, it shall issue or reissue, as the case may be, a
permit to continue operaticn of the dam, containing such
conditions on the safe operation of the dam as it considers
necessary.

{1} The owner is responsible for inspections required
under this section.

NEW SECTION. Section ll. Requested inspections --
costs -- limitations against unsafe structures. (l}) At its

discretion or upon receipt of an affidavit complaining that

-8-
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the person or property of the complainant is endangered by
the construction, maintenance, or operation of any dam or
reservoir, the department may crder an inspection of the dam
or reservoir unless the data, records, and inspection
reports on file are adeguate to determine that the complaint
is not meritcrious.

{2y If the complainant continues to request an
inspection even though the department has determined under
subsection {1) that the complaint is not nmeritorious, the
department may make the inspection upon requiring the
complainant to deposit with the department money sufficient
to cover the costs of rhe inspection.

(3) If the dam or reservolr is fcund to be defective,
the department may require the person whe owns the dam or
reservoir to pay all or part of the expenses of inspection.
If the department requires such payment, it shall present a
bill of costs to the owner. The costs shall constitute a
lien upon the dam, reservoir, and other property of the
owner and may be collected by appropriate action in a court
of competent jurisdiction.

{4) If the dam or reserveir is not found to be
defective after an inspection made under subsection (2}, any
money deposited by the complainant therefor must be paid to
the general fund.

{5) If the inspecticn discloses defects in the dam or
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reservoir that, in the judgment of the department,
constitute an immediate hazard to 1life or property, the
department may order:

(a) the draining of the dam or reservoir;

{b) the limitation or cessation of use of the dam or
reservoir or any defective appurtenant works; or

(ey any other steps to eliminate the hazard until the
dam, reservoir, or appurtenant works have bheen made safe and
approved by the department.

NEW SECTION. Section 12. Emergency repairs or
breaching. (1) 1In case of an emergency, the department may
take any action necessary to safeguard life and property.
This action must be commenced immediately by the owner, or
by the department at the owner's expense if the owner fails
to act. The department must be notified immediately of any
proposed emergency repairs or breaching to be instituted by
the cwner.

{2) All costs incurred by the department during an
emergency must be paid by the owner on receipt of a bill of
costs from the department. The costs are a 1lien wupon the
dam, reservoir, and other property of the owner and may be
collected by appropriate acticon in a court of competent
jurisdiction.

NEW SECTION. Section 13. Municipality or county

pronibited frem regulation. No municipality or county may

-10~
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regulate, supervise, or provide for the regulation or
supervision of any dam or reservoir in this state or the
construction, maintenance, or operation therecof or limit the
size of any dam or reservoir or the amount of water that may
be stored therein. This chapter does not prevent a
municipality or county from adopting ordinances or
regulations requlating, supervising, or providing for the
regulation or supervision of dams and reserveoicrs that:

(L) are not within the state's jurisdiction; or

(2) are not subject to regulation by another public
agency or body.

NEW SECTION. Section 14. Liability of owners for
damage. (1) Except as provided in subsection (2}, nothing
in this chapter relieves an owner of a dam or reserveir of
any legél duty, obligation, or liability incident to its
ownership or 6peration, including any damages resulting from
leakage or overflow of water or floods caused by the failure
or rupture of the dam cr reservoir,

(2) The owner of a dam or reservolr that has been
permitted by the department in accordance with tnis chapter
is not, in the absence of negligence, liable for damages
regsulting from flows of water from the dam of reservoic
which are of insufficient magnitude to exceed the limits of
the 100-year floodplain as defined in 76-5-103., In addition,

the owner of any dam or reservoir that has been permitted by

-11~
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the department in accordance with this chapter may, without
incurring 1liability, allow passage through the reservolr of
inflows without diminution.

NEW SECTION. Section 15. Permit cancellation. Failure
to comply with the provisions of [section 6, 7, 8, 9, or 11}
subjects the permit to cancellation at any time during the

progress o©of construction or the operation of the dam. The

departmeat is authorized to cancel any permit 1f the

provisions of [section 6, 7, 8, 9, or ll] have ndﬁ been or
are not being complied with, and the cancellaticon operates
as a forfeiture of all rights acquired under and by virtue
of any permit approved by the department.

NEW SECTION. Secticn 16. Penalty. B person who
viclates or refuses or neglects to comply with the
provisions of this chapter or any rtule or order of the
department adopted or made pursuant to this chapter is
guilty of a misdemeanor and is punishable as provided in
46~18-212. Each day of a continuing violation constitutes a
separate offense.

NEW SECTION. Section 17. Deposit of penalties and
costs. All penalties and costs collected under this chapter
must be deposited in the state general fund.

NEW SECTION. Sectien 1i8. Entry upon land. Any
employee or agent of the department authorized by the

director of the department may enter upon any kand to carry

_12_
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out the purposes o©of this chapter. The department or its
agent shall give reasonable notice to the landowner of the
intention to enter upon the land.

NEW SECTION. Section 19. Legal assistance. When
requested by the department, the attorney general or the
county attorneys wlthin their respective counties shall
perform legal services and conduct legal proceedings
necessary to carry out Gthe purposes of this chapter, The
department may also employ legal counsel to enforce this
chapter and to conduct proceedings under it.

NEW SECTION. Section 20. Rules. The department may
adopt rules teo implement the provisions of this chapter,
including but not limited to rules to:

{1) classify high-hazard dams and reservoirs;

(2) review, approve, and issue permits;

(3) govern inspections under this chapter;

(d) establish safety standards for the design,
construction, operation, and maintenance of high-hazard dams
and reservoirs; and

{5) establish emergency preparedness and warning
procedures.

NEW SECTIQN. Section 21. cCeodification instruction.
Sections 1, 2, and 6 through 20 are intended to be codified
as an integral part of Title 85, chapter 15, and the

provisions of Title 85, chapter 15, apply to sections 1, 2,

-13-
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and b through 20,

NEW SECTION, Section 22. Severability. If a part of
this act is invalid, all wvalid parts that are severable from
the invalid part remain in effect. [f a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severakble from
the invalid applications.

NEW SECTION. Section 23. Repealer. Sections
85-15-103, 85-15-201 through B85-15-204, and 85-15-301
through 85-15-304, MCA, are repealed.

_Bnd_

-1 -



STATE OF MONTANA
REQUEST NO. FNN414-85

FISCAL NOTE
' Form BD-15

In compliance with a written request received February 13, 19 85 , there is hereby submitted a
Fiscal Note for S.B. 369 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (Mca).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:
Requires any person proposing to construct a dam or reservoir with a capacity of 50 acre-feet or more to apply
to the department for a determination of whether the dam is a high-hazard dam.

ASSUMPTIONS:
1. Approximately 100 applications for dams of 50 acre-feet or more will be received each year.
2. Three to five of these proposed dams will be determined to be high-hazard structures.

3. The department will inspect about 20 high-hazard dams annually at an estimated average cost of $1,500 to
the dam owner. OQther inspections will be conducted, but without reimbursement.

4. Reviews and inspections will begin in FY1987.

FISCAL IMPACT: FY1986 , FY1987

Revenue: Current Proposed Increase Current Proposed Increase
Inspection Fees $ -0~ 5§ -0- § =-0- $ -0~ $ 30,000 § 30,000

Expenditures:
Perscnal Services $§ -0~ $ 12,755 $ 12,755 $ -0- $ 74,374 $ 74,374
Operating Expenses ~-0- 3,200 3,200 -D- 43,000 43,000

Total Increased Costs $ -0- $ 15,955 $§ 15,955 $ -0- $117,374 $117,374
General Fund $ ~-0- $ 15,955 § 15,955 § -0~ $ 87,374 $ 87,374

AFFECT ON COUNTY OR OTHER LOCAL REVENUE OR EXPENDITURES:
Passage of this legislation would decrease the involvement of county attorneys in the enforcement of existing dam
safety laws as this legislation transfers jurisdiction to DNRC.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
Future fiscal yvear revenues and expenses would continue at about the same level as FY 1987.

BUDGET DIRECTOR
Office of Budget and Program Planning

FNS:T/Z Date: ) /5’ 35-___
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APPROVED BY COMH. ON
NATURAL RESOURCES
SENATE BILL NO. 369
INTRODUCED BY NEUMAN, ELLISON, ECK, MOHAR, RAPP-SVRCEK,
MAZURFK, HALLIGAN, MANNING, B. WILLIAMS, LANE, SCHULTZ,

YELLOWTAIL, BLAYLOCK, SPAETH, HOLLIDAY

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR THE
SAFETY OF DAMS AND RESERVOIRS; AMENDING SECTIONS 85-15-101,
85-15-162, AND 85-15-104, MCA; AND REPEALING SECTIONS
85-15-103, 85-15-201 THROUGH B85-15-206, AND 85-15-301

THROUGH 85-15-3104, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;

NEW SECTION. Section 1. Short title. This chapter may
be cited as the "Montana Dam Safety Act™.

NEW SECTION. Section 2. Definitions, Unless the
context requires otherwise, in this chapter the following
definitions apply:

{1) "Alterations" or "repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservolir,

{2) “Appurtenant works" means all works incident or
attached to a dam or reservelir, including but not limited
£o:

(a) a spillway, either in the dam or separate from it;

(b) the reservoir and its rim;

[K (mmuna tegisiztive Courrcl
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{c] a low-level outlet; and

{d} a water conduit such as a tunnel, pipeline, or
penstock, either through the dam or its abutments.

(3} "Construction" ar "construct" includes
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

(4) "Dam" means any artificial barrier, including
appurtenant works, used to impound or divert water with an
impounding capacity of 50 acre-feet or greater.

{(5) "Department"™ means Lhe department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(6) "Emergency" means any threat toc life caused by the
condition of a dam or reservoir or by present or imminent
floods that threaten the structural integrity of any dam or
reservoir.

{7) "Engineer" means a registered professional
engineer licensed to practice in the state of Montana under
Title 37, chapter 67, part 1.

(8) "Enlargement"” means any change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoir.

(8) "High-hazard dam" means any dam ¢r reservoir the

failure of which would be likely to cause loss c¢f life.

SECOND READING

-2- 58 389
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(10) “"Inspection" means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adequacy of construction techniques,
conformity of work with approved plans and specificatians,
or the safery and operating performance of a dam or
reservoir.

(11} "Owner" means any person who owns, controls,
operates, maintains, manages, Or proposes to construct a dam
or reservoir.

(12) "Person" means an individual, association,
partnership, corporation, business trust, state agency,
political subdivision, utility, municipal or quasi-municipal
corporation, or any other entity or any authorized agent,
lessee, or trustee of any of the foregoing.

(13) "Removal"” means removing, taking down, or changing
the location of any dam or reservoir.

{14) “Reservoir" means any valley, basin, coulee,
ravine, or other land area that contains 50 acre-feet or
more of impounded water.

Section 3. Section B85-15-101, MCA, is amended to read:

"g5-15-101. Dams and reservoirs —-- how constructed. No
person must may fill or procure to be filled with water any
dam or reservoir wnich that is not so thorcughly and
substantially constructed as to safely hold any water that

may be turned therein.”

_3- SB 369

10
11
12
13
14
15
16
L7
18
19
20
21
22
23
24

25

SB 0369/02

Section 4. Section B5-15-102, MCA, is amended to read:

"85-15-102. Construction in a secure manner. tiy-A No
persony-associatiany;-sr-eorporatien may net construct or
cause to be constructed a damy-dtker or reservoir for the
purpose of accumulating, storing, apprepriating, or
diverting any of the waters of this state, except in a
thorough, secure, and substantial manner,

t2}--The-—-department--—-of ~-naturat---resanrees----and
conservatien--may--at--any--time--sn--its-ewn-mortany-and-it
shati7-upon-compiaint-on-eath-being-made-to--the~-deparement
by-three-or-more-peraena-residing-or-having-preperty-in-such
iocatton--that-their-hemes-or-property-wouid-be-in-danger-cf
destruction-or-damage~in-evenk-sf-fiood-occurring-on-accsunt
af-the-breakting-cf-any-dam; ~dike;-ar-—-reservoir--within-—-the
state--and--rhat-they-have-reassn—te-beltieve-satd-dam;-dikes
or-reservoir-ts-—-in--an--unsafe--condititsn--or--that--itt--ts
diverting-or-is-being-fitied-with-wakter-to-such-an-extent-as
to--render—-it--unsafey--immediarely--examine-or-cause-ta-be
exemined--the-——damy——dtke;—-or--reservair<~--ify---ppon---the
examinaticn; -—tha--dapartment--fipnda--that-the-dams-dike;-or
regservoir-is-unsafe-or-is-divereing-or-is-being-f+ited--with
water—~to-—such——an--axcent-as-te-render-te-pnaafe;~te-anati
nettfy-the-county-attorney-of-the-csunty-tn-whicn--the--dams
dikey--or--reservoir-is-iocated;-aeteing-forth-tta-trndingss

and-che-county-attorney-shati-immadiateiy-take-che-necaasary
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steps—to-abate-the-danger-and-make-the-structure-safes

t3y-~if-erther-party-ts-dtasatisfied-with-the—-findings
ef--the--departmentr7--tt-may-appeat-to-the-discrict-coure-of
the-district-wharain-the-damy-dikey-or-reservoir-ia-tocated;
and-the-court-shaiti-hear—and-determine-—the--matter--at--the
eartresc——-practicar-—-timer-—subdect--te-—the-right-of-sither
parey-to-appeat--as—-in--other--civii--casea;——however;--the
Judgment——-of--the--deparement--akati-contret-untit~ehe-finat
determinacton-of-the-cases"

Secticn 5. Section 85-15-104, MCA, is amended to read:

"B5~15~104. Exemption----gf----- federai-—--- structures

Exemptions. THE PROVISIONS OF 85-15-102{2) AND (3),

85-15-103, AND THIS ACT 0O NOT APPLY TO DAMS SUBJECT TO A

PERMIT ISSUED PUHRSUANT TO 82-4-335 FOR THE PERIOQD DURING

WHICH THE DAM IS SUBJECT TC THE PERMIT. The provisions of

85-5-192-and-85-15-193-shatt [sections 6 through 28] do not

apply to federal damsy--dtkesy and reservoirs which-are
subjecc-~to--federai--power--commission--tnapectiona-~~under

federar-¥aws, or to dams and reservoirs licensed and subiject

to inspecticn by the federal energy regulatory commission.

In addition, the provisions of [secticng 6 through 20} do

not apply until July 1, 1990, to high-hazard dams tha:c have

been inspected by the U.S. army corps of engineers pursuant

to P..L. 92-367 and for which resultant dam safecy reporrs

nave neen submitted to the owner.”

-5- SB 363

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0369/02

NEW SECTION. Section 6. High-hazard dam -
determination =-- plans. Any person propesing to construct
any dam or reservoir shall make application to the

department for a determination of whether the dam or
reservolr 1s a high-hazard dam. The application must include
the information required by the department. The department
shall make the determination required by this section within
60 calendar days after a complete application is received by
the department.

NEW SECTION. Section 7. Preparation and approval of
plans. (1) A person may not begin construction of a
high-hazard dam as determined under [section 6] without
first obtaining a construction permit from the department.

{2} An application for a construction permit must be
submitted to the department and must contain:

(a) plans and specifications for the proposed
construction, prepared by or under the directicn of an
engineer experienced in dam design and construction; and

(b} other data and information required by the
department.

(3} Within 60 <calendar days after receipt of the
application and any additional information requested by the
department, the department shall:

(a} 1ssue a construcolon permit or deny the

application, as filed; or

-3= SB 169
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(b) issue a consktrucktion permit upon terms,
conditions, or modifications the department c¢onsiders
appropriate.

NEW SECTION. Section 8. Inspection and reports during
construction. (1) An engineer must be in c¢harge of and
responsible for inspections during construction c¢f any
high-hazard dam.

(2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections.

(3) The department shall set procedures and
requirements for reporting information abtained Erom,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

{4) The department may alsc inspect the dam during
construction to ensure confermity with the construction
permit.

(5) 1If the department finds that construction of the
high-hazard dam dces not conform with the construction
permit, it may order that construction be stopped until
changes are made in conformity with the permit.

NEW SECTION. Section 9. Operating permit. {1y An
cperation plan must be prepared by the owner and approved by

the department prior to operation of the dam or reservoir.
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The operation plan must set forth at a minimum:

(a) a reservoir operation procedure;

(b) a maintenance procedure for the dam and
appurtenant works; and

(¢} emergency procedures and warning plans.

{2) When construction is complete and if the dam or
reservolr conforms to the construction permit and when an
operation plan has been approved, the department shall issue
a permit to operate the high-hazard dam or reservoir,
containing such conditions on the safe cperation of the dam
as it considers necessary.

NEW SECTION. Section 10. Periodic inspections.
(1} Any high-hazard dam, whether or not previously
permitted by the department, must be inspected as often as
considered necessary by the department, but at least once
every 5 vyears, in order to ensure the continued safe
operation of the dam.

{2) Periodic inspections required by this section must
be performed by a qualified engineer, who shall make a
report o©of the Linspection tec the department. If the
department finds that the dam conforms tao current safety
standards, it shall issue or reissue, as the case may be, a
permit to continue operation of the dam, containing such
conditions on the safe operation of the dam as it considers

necessary.

- 5B 369
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(3) The owner is responsible for inspections required
under this section.

NEW SECTION. Section 11. Reguested inspecticns --
costs -- limitations against unsafe structures, (1) At its
discretion or upon receipt of an affidavit complaining that
the person or property of the complainant is endangered by
the construction, maintenance, or operation of any dam or
reservoir, the department may order an inspection of the dam
or reservoir wunless the data, records, and inspection
reports on file are adequate to determine that the complaint
is not meritorious.

(2) If the complainant continues to request an
inspection even though the department has determined under
subsection {l1) that the complaint is not meritorious, the
department may make the inspection upon requiring the
complainant to deposit with the department money sufficient
to cover the costs of the inspection,

(3} If the dam or reservoir is found to be defective,
the department may require the person who owns the dam or
reservoir to pay all or part of the expenses of inspection.
1f the deparctment requires such payment, it shall present a
bill of costs to the owner. The costs shall constitute a
lien upon the dam, reserveoir, and other property of the
owner and may be collected by appropriate action in a court

of competent jurisdiction.
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(4) If the dam or reservoir 1is not found to be
defective after an inspection made under subsection (2), any
money deposited by the complainant therefor must be paid to
the general fund.

{5) If the inspection discloses defects in the dam or
reservoir that, in the Jjudgment of the department,
constitute an immediate hazard to life or property, the
department may order:

(a) the draining of the dam or reservoir;

(b) the 1limitation or cessation of use of the dam or
reservoir or any defective appurtenant works; or

{ec) any other steps to eliminate the hazard until the
dam, reservoir, or appurtenant works have been made safe and
approved by the department.

NEW SECTION. Section 12. Emergency repairs or
breaching. (1) In case of an emergency, the department may
take any action necessary to safeguard life and property.
This action must be commenced immediately by the owner, or
by the department at the owner's expense if the owner fails
to act. The department must be notified immediately o©of any
proposed emergency repairs or breaching to be instituted by
the owner,

(2} All costs incurred by the department during an
emergency must be paid by the owner on receipt of a bill of

costs Erom the department. The costs are a lien upcn the

-10= S3 153
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dam, reservoir, and other property of the owner and may be
collected by appropriate action in a court of competent
jurisdiction,

NEW SECTION. Section 13. Municipality or county
prohibited from regulation. No municipality or county may
regulate, supervise, or provide for the regqulation or
supervision of any dam or reserveir in this state or the
construction, maintenance, or operation thereof or limit the
size of any dam or reservoir or the amount of water that may
be stored therein. This chapter does not prevent a
municipality or county from adopting ordinances or
regulations regulating, supervising, or providing for the
regulation or supervision of dams and reservoirs that:

(1) are not within the state's jurisdiction; or

(2) are not subject to regulation by another public
agency or body.

NEW SECTION. Section 14. Liability of cowners for

damage. (1) Except as provided in subsection (2), nothing
in this chapter relieves an owner of a dam or reservoir of
any legal duty, obligation, or liability incident to its
ownership or operation, including any damages resulting from
leakage or overflow of water or floods caused by the failure
or rupture of the dam ot reservoir.

(2) The owner of a dam or reservoir that has been

permitted by the department in accordance with this chapter
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is not, in the absence of negligence, liable for damages
resulting from flows of water from the dam or creservoir
which are of insufficient magnitude to exceed the limits of
the 100-year floodplain as defined in 76-5-103. In addition,
the owner of any dam or reserveir that has been permitted by
the department in accordance with this chapter may, without
incurring liability, allow passage through the reservoir of
inflows without diminution.

NEW SECTION. Section 15. Permit cancellatioa. Failure
to comply with the provisions of [section &6, 7, 8, 9, or 11]
subjects the permit to cancellation at any time during the
progress of construction or the cperation of the dam. The
department is authorized to cancel any permit 1if the
ptovisions of [section 6, 7, 8, 9, or 11] have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by virtue
of any permit approved by the department.

NEW SECTION. Section 16. Penalty. A person who
violates or refuses or neglects to comply with the
provisions of this chapter or any rule or order of the
department adeopted or made pursuant to this chapter is
guilty of a misdemeanor and is punishable as provided in
46-18-212. Each day of a continuing violation constitutes a
separate offense.

NEW SECTION. GSection 17. Deposit of penalties and

-12~- 5B 368
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costs, All penalties and costs collected under this chapter
must be deposited in the state general fund,

NEW SECTIQN. Section 18, Entry upon land. Any
employee or agent of the department authorized by the
director of the department may enter upon any land to carry
out the purpaoses of this chapter. The department or its
agent shall give reasonable notice to the landowner of the
intention to enter upon the land.

NEW_SECTION. Section 19. Legal assistance. When

requested by the department, the attorney general or the
county attorneys within their respective counties shall
perform legal services and conduct legal proceedings
necessary to carry out the purposes of this chapter. The
department may also employ legal counsel ta enforce this
chapter and to conduct proceedings under it.

NEW SECTION. Section 20. Rules. The department may
adopt rules to implement the provisions of this chapter,
including but not limited to rules to:

(1) c¢lassify high-hazard dams and reservoirs;

(2) review, approve, and issue permits;

{3) govern inspections under this chapter;

(4} establish safety standards for the design,
construction, cperation, and maintenance of high-hazard dams
and reservoirs; and

(5} establish emergency preparedness and warnin
3
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procedures.

NEW SECTION. Section 21. Codification instruction.
Sectiens 1, 2, and 6 through 20 are intended to be codified
as an integral part of Title 85, chapter 15, and the
provisions of Title 85, chapter 15, apply to sections 1, 2,
and 6 through 20.

NEW SECTION, Section 22, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from
the invalid applications.

NEW SECTION, Section 23. Repealer. Sectiens
85-15-103, B85-15-201 through 85-15-206, and B5-15-301
through 85-15-304, MCA, are repealed.

-End-
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SENATE BILL NO. 369
INTRODUCED BY NEUMAN, ELLISON, ECK, MOHAR, RAPP-SVRCEK,
MAZUREK, BALLIGAN, MANNING, B. WILLIAMS, LANE, SCHULTZ,
YELLOWTAIL, BLAYLOCK, SPAETH, HOLLIDAY

A BILL FOR AN ACT ENTITLED: “AN ACT TO PROVIDE FOR THE
SAFETY OQF DAAS AND RESERVOIRS; AMENDING SECTIONS 85-15-101,
85-15-102, AND 85-15-104, MCA; AND REPEALING SECTIONS
85-15-103, 85-15-201 THROUGH 85-15-206, AND 85-15-301

THROUGH 85-15-304, HCA.?

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Short title. This chapter may

be cited as the "Montana Dam Safety Act®,

NEW SECTION. Section 2. Definitions. Unless the
context requires otherwise, 1in this chapter the following
definitions apply:

(1) “Alterations" or "repairs" means alterations or
repairs that may directly affect the gafety of a dam or
reservoir.

{2) "Appurtenant works“_means all works incident or
attached to a dam or reservoir, inclgding but not limited
to: ‘

{a) a spillway, either in the dam or separate from it;

Iegégyulnubmmawmﬂ

(b) the reservoir and its rim;
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a W

10
11

12

13
14
15
16
17
18
19

20

21
22
23
24
25

SB 0369/03

(e¢) a 1ow;1evel outlet; and

{d) a water conduit such as a tunnel, pipeline, or
penstock, either through the dam or its abutments,

(3) "Construction® or "construct" includes
construction, alteration, repair, enlargement, or removal of
a dam or reservoir. ‘

(4) '“Damh meaﬁs any artificial barrier, including
appurtenant works, used to impound or divert water with an
imﬁounding capacity of 50 acre-feet or greater. 7

{5) “Department” means the department of natural
raesources and conservation provided for in Title 2, chapter
15, part 33.

{6) "Emergency" means any threat tc life caused by the
condition of a dam or reservoir or by present or imminent
Eloods that threaten the étructural integrity of any -dam or
réservai:.

{7) "Engineer" means a registered professional
engineer licensed to practice in the state of Montana under
Title 37, chapter 67, part 3.

(8) “"Enlargement" means any change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevation or increases the impoundment
capacity of the reservoir.

{9) "High-hazard dam" means any dam or reservoir the

failure of which would be likely to cause loss of life.

-2- SB 369
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(10} "Inspection” means a visual or mechanical check, a
measurement, a boring, or any other method necessary for
determination of the adequacy of construction techniques,
conformity of work with approved plans and specifications,
or the safety and operating pecformance of a dam or
reservoir.,

(11) "Owner" means any person who owns, controls,
operates, maintains, manages, or proposes to construct a dam
or reservoir.

(12} “Person” means an individual, asscociation,
partnership, corporation, business trust, state agency,
political subdivision, utility, municipal or quasi-municipal
corparation, or any other entity or any authorized agent,
lessee, or trustee of any of the faregoing.

'{13) "Removal" means removing, taking down, or changing
the location of any dam or reservgir.

{14) "Reservoir" nmeans any wvalley, basin, counlee,
ravine, .ot other land area that contains 50 acre-feet or
more of impounded water.

Section 3. Section 85-15-101, MCA, is amended to read:

"85-15-101. Dams and reservoirs -- how constructed. No
person must may fill or procure to be filled with water any
dam or reservoir whieh that is not so thoroughly and
substantially constructed as to safely hold any water that

may be turned therein,*
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Section 4. Section 85-15-102, MCA, is amended to read:

"85—%5—102. Construction in a secure manher. €:4-A No
persony-assaectakiony-or-cerperation may net construct or
cause to be constructed a damy-dikey or reservoir for the
purpose of accumulating, storing, appropriating, or
diverting any of the waters of this state, except in a
thorough, secure, and substantial manner.

t2}--Fhe——-deparement———af---naturat---ressurdss--—-and
conservation--may-—at--any--time--on--its-own-metiony-and-it
shatt+-upon-ecompiaint-on-oath-being-made-to--che--department
by-three-or-mere-persons-restding-or-having-property—in-sueh
tocarion-—that-thett-homes—cr-proparty-wentd-be-tn-danger-of
deatruction—cr-danuge—in-event—0?—Eieed—occurring-an-aceount
of-the-breaking-of-any-damj-diker-or--reservotr--within--the
statp—-and--that-they-have-reasen—to-betieve-said-damy-dike;
or-resetvoter-ta--in——an--unsafe--condition--or~—-that--te--ia
diverting-or-is-being-fitied-with-water-to-such-an-exkent—as
to--render-—ib--unsafer--immediataly--examine-or~cause-to-he
axamined--the--dam;--dikey--or-—reaervoirs--if;---upon-—-the
examinatriony——the-—dapartment-—finds--chae-the-dam;-diker-or
reservotr-is-unsafe-or-ts-diverting-or-ia-being-£fitied--with
water--to-—sueh--an--extent-as-to-render—it-unsafe;~tt-shalti
notify-+the-county-attorney-of-the-county-in-which--the--damy;
dikey--or--~reservoir-ias-tocated;-seveing-foreh-its—findingss

and-the-connty-attorney-shait-immediareiy-take-the-necessary
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steps-to-abate-the-danger-and-make-the-structure-safes

t3}--if-aither-party-is-dissatisfied-with-the--£indings
of--the--departmenty--i¢t-may-appeali-te-the-diatrict-coure-of
the-district-wherein-the-dam7-dike;-or-reservoir—is-iocateds;
and-the-coure-shall-hear-and-determine--the--matter--at——-the
eariiest--practicat--timey--subject--to--the-rightt-of-either
parecy-to-appeai--as--tn--other--civii--casess--hewevery——the
judgment--o9f-~the--department--shari-controt-untii-the-£finai
determination-of-the-cases"

Section 5. Section 85-15-104, MCA, is amended to read:

"g§5-15-104. Exemption-——-of-—--—— federal----- skractures

Exemptions. THE PROVISIONS OF 85-15-182¢(2}--ANB--{3}7

85-15-1037-AND-PHES-AEP? AND [SECTIONS 1, 2, AND & THROUGH

20] DO NOT APPLY TC DAMS SUBJECT TO A PERMIT ISSUED PURSUANT

TO 82-4-335 FOR THE PERIOD DURING WHICH THE DAM IS SUBJECT

TO THE PERMIT. The provisions of 85-15-162--and--085-15-103

shatt [sections 6 through 20] do not apply to federal damssy

dikes; and reservoirs which-are--subject--to--federai-—powes

commission--inspereions—-under——federal-taws, or to dams ard

reservoirs licensed and subject to inspection by the federal

energy regulatory commissicon, In addition, the provisions of

[sectioné 6 through 20] do not apply until July 1, 1990, +to

high—-hazard dams that have been inspected by the U.S. army

corps of engineers puisuant to P.L. 92-367 and for which

resultant dam safety reports have been submitted to the
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owner."
NEW SECTION. Section 6. High-hazard dam -—
determination -~ plans. Any person proposing to construct

any dam or reservoir shall make application to the
department for a determination of whether the dam or
reservoir is a high-hazard dam. The application must include
the information required by the department. The department
shall make the determination required by this section within
60 calendar days after a complete application is received by
the department.

NEW SECTION. Section 7. Preparation and approval of
plans. (1) A person may not begin construction of a
high-hazard dam as determined under {section 6] withou;
firstvobtaining a construction permit from the departmen;.

{2) An application for a construction permit must be
submitted to the department and must contain:

(a) plané and Specifications for the proposed
cdnstruction} prepared by or under the direction of an
engineer experienced in dam design and construction; and

(b) other data and information required by the
department .

(3) Within 60 calendar days after receipt of the
application and any additional information requested by the
department, the department shall:

(a) issue & construct ton permit or deny the

-6- SB 369
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application, as filed; or

(b} issue a construction permit upon terms,
conditions, or modifications the department - considers
appropriate. '

NEW SECTION. Section B. Inspection and reports ddring
construction. {1) An engineer must be in charge of and
responsible for inspections during constructioﬁ of .any
high-hazard dam.

(2) Inspections during construction must be performed
‘at in;ervals nNecessary to ensure conformity with the permit,
The engineer in charge or a qualified designee shall perfacm
the-inspections.

{3} The department shall set procedures and
requirements for reporting information obtained from,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

(4} The Qdepartment may alsc inspect the dam during
construction to ensure conformity with the construction
permit.

{8} If the department finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that coastruction be stopped until
<hanges are made in conformity with the permit:

NEW SECTION, Section 9. Operating permit. (1} an

operation plan must be prepared by the owner and approved by
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the degartment prior to cpgratiqn of the dam or reservoir.
Thé operation plan must set forth at a minimum:

{(a) a reservoir operation procedure;

{b) a maintenance procedure for the dam and
appurtenant works; and '

(c) emergency preocedures and warning plans.

(2} When construccion is coﬁpléte and if the dam or
reservoir conforms to the construction permit and when an
operation plan has been approved, the department shall issue
a permit to operate the high-hazard dam or reservoir,
centaining such conditions on the safe cperation of the dam
as it considers necessary.

NEW SBCfION. Section 19. Periodic inspections.
(1) Any high-hazard dam, whether or not previously
permittad by the Jdepartment, must be inspected as -often as
considered necessary by the department; but at least ance
every 5 years, in order to ensure the ¢ontinued safe
cperation of the dam.

(2). Periodic inspections required by this section must
be performed by a qualified engineer, who 3hail make a
report of the inspection to the department. If the
department finds that the dam conforms to current safety
standards, it shall issue or reissue, as the case may be, a
permit to continue operation of the dam, containing such

conditiens on the safe operation of the dam as it considers

-8- SB 349
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Necessary.

{3) The owner is responsible for inspections required
under this section.

NEW SECTION. Section ll. Requested inspections -
costs -- limitatiocns against unsafe structures. (1) At its
discretion or upen receipt of an affidavit complaining that
the person or property of the complainant is endangered by
the construction, maintenance, or operation of any dam or
reservoir, the department may order an inspection of the dam
or reservoir uﬁless the data, records, and inspectioen
reports on file are adequate to determine that the complaint
is not meritorious.

(2) If the complain;nt continues to reguest an
inspection even though the department has determined under
subsection (1) that the complaint is not meritorious, the
department may make the inspection upon requiring the
complainaﬁt to deposit with the department money sufficient
to cover the costs of the inspection.

{3) If the dam aor reserveoir is found to be defective,
the department may require the person who owns the dam or
reservoir to pay all or part of the expenses of inspectioﬁ.
1f the department requires such payment, it shall present a
bill of costs toc the owner. The casts shall constitute a
lien upon the dam, reservoir, and other property of the

owner and may be collected by appropriate action in a court
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of competent jurisdiction.

{4) If the dam or reserveir is not found to be
defective after an inspection made under subsection (2), any
money deposited by the complainant therefor must be paid to
the general fund.

(3} 1If the inspection discloses defects in the dam or .
resgrvoir. that, in the judgment of the department,
constitute an imhedia;e hazard to 1life or prcpérty, the
department may order: '

(a)> the draining of the dam or reservoir;

(b} the limitgtion or cessatién of use of the dam or
reservoir or any dgfectivé appurtenant works; or

(c) any other steps to eliminate the hazard until the
dam, reservoir, or appurtenant works have been made safe and
approved by the department,

NEW SECTIQN. Section 12, Eme¥gency repairs or
breaching. (1) In case of an emergency, the department may
take any action necessary to safequard life and property.
This action must be commenced immediately by the owner, or
by the department at the owner's expense if the owner fails
to act. The department must be notified immediately of any
proposed emergency repairs or breachinqlto be instituted by
the owner.

{2) All costs incurred by the department during an

emergency must be paid by the owner on receipt of a bill of
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costs from the department., The costs are a lien upon the
dam, reservoir, and other property of the owner and may be
collected by appropriate action in a court of competent
jurisdiction.

NEW SECTION. Section 13. Municipality or county
prohibited from requlation. NO municipality or county may
requlate, supervise, or provide for the regulation or
supefuision of any dam or reservoir in this state or the
construction, maintenance, or operation thereof or limit the
dize of any dam or reservoir or the amcunt of water that may
be stored therein. This chapter does not prevent a
municipality or county from adopting crdinances or
regulations regulating, supervising, or providing for the
regulation or supervision of dams and reservoirs that:

(1) are not within the state's jurisdiction; or

{2) are not subject to regqulation by another public
agency or body.

KEW SECTION. Section 14. Liability of owners for
damage. {1) Except as provided in subsection (2), nothing
in this chapter relieves an owner of a dam or reservoir of
any legal duty, cbligation, or liability incident to its
ownership or operation, including any damages resulting from
leakage or overflow of water or floods caused by the failure
or rupture of the dam or reservoir.

(2) The owner of a dam or reservoir that has been
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permitted by the department in accordance with this chapter
is not, in the absence of negligence, liable for damages
resulting from fiows of water from the dam or reservoir
which are of insufficient magnitude to exceed the limits of
the 100-year floﬁdplain as defined in 76-5-103. In addition,
the owner of any dam or reservoir that has been permitted by
the department in accordance with this chapter may, without
incurring 1liability, allow passage through the reservoir of
inflows without diminution.

NEW SECTION. Section 15. Permit cancellation. Failure

-to comply with the provisions of [section 6, 7, 8, ¢, or 11}

subjects the permit to cancellation at any time during the
progress of construction or the operation of the dam. The
department is authorized to cancel any permit if the
provisions of [section 6, 7, B, 9, or 11] have not been or
are not being complied with, and the cancellation operates
as a forfeitute of all rights acquired under and by wirtue
of any permit approved by the department.

NEW SECTION. Section 16. Penalty. A person who
viclates or refuses or neglects to comply with the
previsions of this chapter or any rule or order of the
department adopted or made pursuant to this chapter is
guilty of a misdemeanor and is punishable as provided in
46-18~212. Each day of a comtinring viokation tonstitufes a

separate offense.
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NEW SECTION. Section 17. Deposit of penalties and

costs. All penalties and costs collected under this chapter

must be deposited in the state general fund.

NEW SECTION. Section 18. Entry upan land. Any
employee or agent of the department authorized by the
director of the department may enter upon any land to carry
out the purposes of this chapter. The department or its
agent shall give reasonable notice to the landowner of the
intention to enter upen the land.

NEW SECTION. ASection 19. Legal assistance. When
requested by the department, the attorney general or the
county attorneys within ;their respective  counties shall
pérforn legal services and conduct legal proﬁeedings
necessary to carry out the purposes of this chapter. The
department may also employ legal counsel to enforce thig
chapter and to conduét proceedings under it.

NEW SECTION. Section 20. Rules. The department may
adopt rules to implement the previsions of this chapter,
including but not limited to rules to:

(1) classify high-hazard dams and reservoirs;

(2) review, approve, and issue permits;

{1} govern inspections under this chapter;

(4) establish safety standards for the design,
construction, operation, and maintenance of high-hazard dams

and reservoirs; and
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{5) establish emergency preparedness and warning
procedures. l

NEW SECTION. Section 21. Codification instruction,
Sections 1, 2, and 6 through 20 are intended to be codified
as an integral part of Title 85, chapter 15, and the

provisions of Title 85, chapter 15, apply to sections 1, 2,

- and 6 through 20.

NEW SECTION. Section 22, gSeverability. If a part of
this act is invalid, all valid parts that are severable from
the ‘invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applications that are severable from

the invalid applications.

NEW SECTION. Section 23. Repealer, Sections
85-15-103, 85-15-201 through 85-15-206, and 85-15-301
through 85-15-304, MCA, are repealed. '

-End-
-l4- SB 369
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House Natural Rescurces Committee

A statement of intent is required for this bill because
it delegates rulemaking authority to the department of
natural resources and conservaticn in section 20.

It is the intent of the legislature that the department
adopt rules relating to the classification of dams and
reservoirs to determine whether dams and reservoirs are to
be classified as high-hazard under the bill; rules governing
the content, form, and procedure for applications for dam
and reservoir classification and permits to be issued under
the bill; rules governing criteria to be used by the cwners
of dams and reservoirs when conducting inspections of the
high-hazard dams and reservoirs and submitting reports to
the department; rules establishing safety standards for the
design, construction, operation, and maintenance of
high-hazard dams and reservoirs; rules establishing
emergency preparedness and warning procedures toc be
implemented by owners of high-hazard dams and reservoirs in
cases of danger to people or property; and other rules as

may be necessary for the department to implement the bill.

@n]nn: Legisiative Council

REFERENCE BILL

SG3¢7



49th Legislature

21
22
23
24

25

SB 0369/04

SENATE BILL NO. 369
INTRODUCED BY NEUMAN, ELLISON, ECK, MOHAR, RAPP-~SVRCEK,
MAZUREK, HALLIGAN, MANNING, B. WILLIAMS, LANE, SCHULTZ,

YELLOWTAIL, BLAYLOCK, SPAETH, HOLLIDAY

A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR THE
SAFETY OF DAMS AND RESERVOIRS; AMENDING SECTIONS 85-15-101,
85-15-102, AND 85-15-104, MCA; AND REPEALING SECPIONS
SECTION 85-15-103, 85-15-201---PHROOGH-—-B5-35-2067;-—AND

85-15-301-PHROUEH-85~35-3847 MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section l. Short title. This chapter may
be cited as the “Montana Dam Safety Act".

NEW SECTION. Section 2. Definitions. Unless the
context requires otherwise, in this chapter the following
definitions apply:

(1) "Alterations" or "repairs" means alterations or
repairs that may directly affect the safety of a dam or
reservoir.

(2) ‘"Appurtenant works" means all works incident or
attached to a dam or reservoit, including but not limited
to:

{a) a spillway, either in the dam or separate from it;

(b} the reservoir and its rim;
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{(c) a low-level ocutlet; and

(d} a water conduit such as a tunnel, pipeline, or
penstock, either through the dam or its abutments,

{3} "Construction" ar "construct™ includes
construction, alteration, repair, enlargement, or removal of
a dam or reservoir.

(4) "Dam"™ means any artificial barrier, including
appurtenant works, used to impound or @divert water with an
impounding capacity of 50 acre-feet or greater.

(S) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(6) "Emergency" means any threat to life caused by the
condition of a dam or reserveoir or by present or imminent
floods that threaten the structural integrity of any dam or
reservoir,

(7} "Engineer" means a registered professiocnal
engineer licensed to practice in the state of Montana under
Title 37, chapter 67, part 3.

(8) "BEnlargement" means any change in or addition to
an existing dam or reservoir that raises or may raise the
water storage elevaticn or increases the impoundment
capacity of the reservoir.

{9) "“High-hazard dam" means any dam or reservoir the

failure of which would be likely to cause loss of life.

-2~ SB 369
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(10) "Inspection™ means a visual or mechanical check, a
measurement, a bering, or any other method necessary for
determination of the adequacy of construction techniques,
conformity of work with appraved plans and specifications,
or the safety and operating performance of a dam or
reservoir.

(11) "Owner" means any person who owns, controls,
operates, maintains, manages, or proposes to construct a dam
or reservoir.

"(12) "Person” means an individual, association,
partnership, corperation, business trust, state agency,
political subdivision, utility, municipal or quasi-municipal
corporation, or any other entity or any authorized agent,
lessee, or trustee of any of the foregoing.

(13) "Removal" means remcving, taking down, or changing
the location of any dam or reservoir.

(14) "Reservoir" means any wvalley, basin, coulee,
ravine, or other land area that contains 50 acre-feet or
more of impounded water,

Section 3. Section 85-15-101, MCA, is amended to read:

"B5-15-101. Dams and reservoirs ~- how constructed. No
person must may fill or procure to be filled with water any
dam or reservoir whieh that is not so thoroughly and
substantially constructed as to safely hold any water that

may be turned therein."
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Section 4, Section 85-15-102, MCA, is amended to read:

"85-15-102, Construction in a secure manner. t1}-A No
persony-asssciatisny-er-esrporation may met construct or
cause to be  constructed a damy-diker or reservoir for the
purpose of accumulating, storing, appropriating, or
diverting any of the waters of this state, except in a
thorough, secure, and substantial manner.

t2}--Phe---department---of---naturat---resources———-and
conservation--may--at--any--time--on--tts-own-motion;-and-i¢
ahali;-upon-complaint-on-ocath-being-made-tos--the--department
by-three-or-more-persons-residing-or-having-property-in-such
tocation--that-their-homes-or-property-wonild-be-~-in-danger-af
destruction-sr-damage-in-event-ef-flood-ccenrring-sn-account
sf-tha-breaking-of-any-dam;-dikey-or--reservatr—-within-——-the
state--and--that-they-have-reason-te-betieve-satd-dam;-dike;
er-reservoir-its--in--an--unsafe--condition—-or--that--ie--ts
diverting-or-ts-being-fitited-with-water—-to-such-an-sxkent-as
to--render-——it--unsafe;--immediately--examine-or-esuse-to-be
examined--the--dam;--dikes;—-or--reservoir---if;———upon--—the
examination;-~the--deparement~-finds--that-the-dam;-dike;-oas
reservoir-is-unsafe-or-is-diverting-or-is-being-fitied--with
water--te--such--an--extent-as~to-render-it-unsafe;-it-shatd
notify-~the-county-attorney-of-the-tounty—-in-which--the--dams
dikey--or--reservoir-is-lecatedy-setting-forth-its-findingsr

and-the-county-attorney-shait-immediateiy-take-the-neceasary

-4~ SB 369
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steps-te-abate-the-danger-and-make-the-structure-safes

tIy——if-either-party-is-ditasatisfied-with-the--findings
of-—che--departments--+t-may-appeai-to-the-district-court-of
the-distriet-wharein-the-dam;-diker-or-reservoir~-2s-iocateds
and-the—courb—shQii—hear-and—deternine——che——mabter-—ge--ehe
eartiest--practieat--timey-—subject--to--the-right-of-either
party-to-appeal--as--in--othar--ctvii--cases;--howaver;--the
judgment--of--the--department—-shail-controi-untii-the-final
determination-of-the-cases"

Section 5. Section B85-15-104, MCA, is amended to read:

“85~15-104.  Exemption----of---—-- federai————- structures

Exemptions. THE PROVISIONS OF 85-35-1082¢23--ANB--{3}7

85-15-1037-AND-PHIS-AEP AND {SECTIONS 1, 2, AND 6 THROUGH

20] DO NOT APPLY TO DAMS SUBJECT TO A PERMIT ISSUED PURSUANT

TO0 82-4-135 POR THE PERIOD DURING WHICH THE DAM IS SUBJECT

TO THE PERMIT. The provisions of 85-15-102--and--85-15-1013

ahet: [sections & through 20] do not apply to federal damssy

dikes; and reservoirs which-are--subject--to--federatr--power

commisston-—inspections--under—-federai-tawa, or to dams and

reservoirs licensed and subject to inspecticn by the federal

energy regulatory commission. In addition, the provisions of

[sections & through 20] do not apply until July 1, 1990, to

high-hazard dams that have been inspected by the 1U.§. army

corps of engineers pursuant to P.L. 92-367 and for which

resultant dam safety reports have been submitted to the
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owner."
NEW SECTION, Section &. High-hazard dam --
determination -- plans. Any person propesing to censtruct

any dam ©Or reservoir shall make application to the
department for a determination of whether the dam or
reservoir is a high-hazard dam. The application must include
the information required by the department. The dJepartment
shall make the determinaticn required by this section within
60 calendar days after a complete application is received by
the department.

NEW SECTION. Section 7. Preparation and approval of
plans. (1) A person may not begin construction of a
high-hazard dam as determined under [section 6] without
first obtaining a construction permit from the department.

(2) An application for a constructicon permit must be
submitted to the department and must contain:

(a) plans and specifications for the proposed
construction, prepared by or under the direction of an
engineer experienced in dam design and construction; and

(b) other data and information required by the
department.

(3) Within 60 calendar days after receipt of the
application and any additional information requested by the
department, the department shall:

{a) issue a construction permit or deny the

-6- SB 369
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application, as filed; or

{b) lissue a construction permit upon terms,
conditions, or modifications the department considers
appropriate.

NEW SECTION., Section 8. Inspection and reports during
construction. (1} An engineer must be in charge of and
responsible for inspections during construction of any
high-hazard dam.

{2) Inspections during construction must be performed
at intervals necessary to ensure conformity with the permit.
The engineer in charge or a qualified designee shall perform
the inspections.

{3) The department shall set procedures and
requirements for reporting information obtained Erom,
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the department.

(4) The department may also inspect the dam during
construction to ensure conformity with the construction
permit.

(5} If the department finds that construction of the
high-hazard dam does not conform with the construction
permit, it may order that construction be stopped until
changes are made in conformity with the permit.

NEW SECTION, Section 9. Operating permit. (1} An

operation plan must be prepared by the owner and approved by
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the department prior to operation of the EIGH-HAZARD dam or
reservoir. The operation plan must set forth at & mianimum:

(a) a reservoir operation procedure;

{b) a maintenance procedure for the dam  and
appurtenant works; and

(c) emergency procedures and warning plans.

(2) When construction is complete and if the dam or
reservoir conforms to the construction permit and when an
operation plan has been approved, the department shall issue
a permit to operate the high-hazard dam or reservoir,
containing such conditions on the safe operation of the dam
as it considers necessary.

NEW SECTION. Section 10. Periodie inspections.
(1} Any high-~hazard d&am, whether or not previously
permitted by the department, must be inspected as often as
considered necessary by the department, but at least once
every &5 years, in order to ensure the continued safe
operation of the dam.

(2) Periodic inspections required by this section must
be performed by a gqualified engineer, who shall make a
report of the inspection tc the department. If the
department finds that the dam conforms to current safety
standards, it shall issue or reissue, as the case may be, a
permit to continue operation of the dam, containing such

conditions on the safe operation of the dam as it considers

-8~ SB 369
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necessary.

(3) The owner is responsible for inspections reguired
under this section.

NEW SECTION. Sesction 11. Requested inspections --
costs -- limitations against unsafe structures. (1) At its
discretion or upon recelpt of an affidavit complaining that
the person or property of the complainant is endangered by
the construction, maintenance, or operation of any dam or
reservoir, the department may order an inspection of the dam
or reservoir unless the data, records, and inspection
reports an file are adequate to determine that the complaint
is not meritorious.

(2y If the complainant continues to request an
inspection even though the department has determined under
subsection (1) that the complaint is not meritorious, the
department may make the inspection upon requiring the
complainant to deposit with the department money sufficient
to cover the costs of the inspection.

{3) If the dam or reservoir is found to be defective,
the department may require the person who owns the dam or
reservoir to pay all or part cf the expenses of inspection.
If the deparﬁment requires such payment, it shall present a
bill of costs to the owner., The c¢osts shall constitute a
lien upon the dam, reservoir, and other property of the

owner and may be collected by appropriate action in a court
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of competent Jjurisdiction,

(4) If the dam or reservoir is not found to be
defective after an inspection made under subsection (2), any
money deposited by the complainant therefor must be paid to
the general fund.

(5) IE the inspectlion discleoses defects in the dam or
resecrvoir that, in the judgment of the department,
constitute an immediate hazard to 1life or property, the
department may order:

{a) the draining of the dam or reservoir;

{b) the limitation or cessation of use of the dam or
reservoir or any defective appurtenant works; or

(c) any other steps to eliminate the hazard until the
dam, reservoir, or appurtenant works have been made safe and
approved by the department.

NEW SECTION. Section 12. Emergency repairs or
breaching. (1) In case of an emergency, the department may
take any action necessary to safeguard life and property.
This action must be commenced immediately by the owner, or
by the department at the owner's expense if the owner fails
to act. The department must be notified immediately of any
proposed emergency repairs or breaching to be instituted by
the owner.

(2} All costs incurred by the department during an

emergency must be paid by the owner on receipt of a bill of

~-10- SB 369
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costs from the department. The costs are a lien upon the
dam, reservoir, and other property of the owner and may be
collected by appropriate action in a court of competent
jurisdiction,

NEW SECTION, Section 13. Municipality or county
prohibited from regulation. No municipality or county may
regulate, supervise, or provide for the regulation or
supervision of any dam or reservoir in this state or the
construction, maintenance, or operation therecf or limit the
size of any dam or reservoir or the amount of water that may
be stored therein. This chapter does not prevent a
municipality or county from adopting ordinances or
regulations regulating, supervising, or providing for the
regqulation or supervision of dams and reservoirs that:

(1) are not within the state's jurisdiction; or

(2) are not subject to regulation by another public
agency or body.

NEW SECTION. Section 14. Liability of owners for
damage. (1) Except as provided in subsection ({2}, nothing in
this chapter relieves an owner of a dam or reservoir of any
legal duty, obligation, or liability incident to its
ownership or operation, including any damages resulting from
leakage or overflow of water or floods caused by the failure
or rupture of the dam or reservoir.

{2) The owner oeof a dam or reservoir that has been
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permitted by the department in accordance with this chapter
is not, in the absence of negligence, liable for damages
resulting from flows of water from the dam or reservoir
which are of insufficient SUFFICIENT magnitude to exceed the
limits of the 100-year floodplain as defined in 76-5-103. In
addition, the owner of any dam or reserveoir that has been
permitted by the department in accordance with this chapter
may, without incurring liability, allow passage through the
reservoir-of inflows without diminution.

NEW SECTION. Section 15, Permit cancellation. Failure
to comply with the provisions of {secticn &, 7, 8, 9, or 11]
subjects the permit to cancellation at any time during the
progress of construction or the operation of the dam. The
department is authorized to cancel any permit if the
provisions of [section 6, 7, B, 9, or 1l1] have not been or
are not being complied with, and the cancellation operates
as a forfeiture of all rights acquired under and by virtue
of any permit approved by the department.

NEW SECTION. Section 16. Penalty. A person who
violates or refuses or neglects to comply with the
provisions of this chapter or any rule or order of the
department adopted or made pursuant to this chapter is
guilty of a misdemeanor and is punishable as provided in
46-18-212. PEach day ¢f a continuing viclation constitutes a

separate offense.
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NEW SECTION. Section 17. Deposit of. penalties and
costs. All penalties and costs collected under this chapter
must be deposited in the state general fund.

NEW SECTION. Section 18. Eatry upon land. Any
employee or agent of the department authorized by the
director of the department may enter upon any land to carry
out the purposes of this chapter. The department or its
agent shall give reasonable notice to the landowner of the
intention to enter upon the land.

NEW SECTION. Section 19. Legal assistance. When
requested by the department, the attorney general or the
county attorneys within their respective counties shall
perform legal services and conduct legal proceedings
necessary to carry out the purposes of this chapter. The
department may also employ legal counsel to enforce this
chapter and to conduct proceedings under it.

NEW SECTION. Section 20. Rules. The department may
adopt rules to implement the provisions of this chapter,
including but not limited to rules to:

{1) classify high-hazard dams and reservoirs;

{2) review, approve, and issue permits;

{3} govern inspections under this chapter;

(4) establish safety standards for the design,
construction, operation, and maintenance of high-hazard dams

and reservolirs; and
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{5) establish emergency preparedness
procedures; AND

(6) ESTABLISH FEES COMMENSURATE WITH
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INSPECTIONS UNDER THIS CHAPTER.

NEW SECTION. Section 21. Cecdification
Sections 1, 2, and 6 through 20 are intended
as an integral part of Title 85, chapter
provisions of Title 85, chapter 15, apply to
and 6 through 20.

NEW SECTION, Section 22. Severability.
this act is invalid, all wvalid parts that are

the invalid part remain in effect. If a part

instruction.
to be codified
15, and the

sections 1, 2,

If a part of
severable from

of this act is

invalid in one or more of its applications, the part remains

in effect in all valid applications that are

the invalid applications.

severable from

NEW SECTION. Section 23. Repealer, Seettens SECTION

85-15-103,
throngh-B5-15-3847 MCA, are IS repealed.
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