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3NTROEUC ED'BY ,
8Y REQUEST OF THE GOVERNOR'S BUPLOING CONSTRUCTION

ADVISORY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TO PUBLIC CONTRACTORS; CREATING A BOARD OF
PUBLIC CONTRACTORS AUTHORIZED TO REGULATE AND LICENSE PUBLIC
CONTRACTORS ; AMENDING SECTIONS 15-50-20%, 15-50-206,
37-71-101, 37-71-104, 37-71-105, 37-71-201, 37-71-202,
37-71-211 THROUGH 37-71-213, 37-71-301, AND 37-71-302, MCA;
REPEALING SECTIONS 37-71-103 AND 37-71-204, MCA; AND

PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Hoard of public contractors.,
(1) There is a board of public contractors.
(2) The board consists of seven members appointed by
the governsr with consent of the senate. The members must
nave been residents of the state for not less than 9 vyears.

The members are:

(a) one engineering contractor as defined in [section

{b) one building contractor as defined in {section 9];

(c) one electrical contractor:
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(d) one mechanical contractor;

(e) one specialty contractor;

(f) two members of the public who are not engaged or
directly connected with the construction business.

{3) The members shall serve 4-year terms.

(4) All members, except the public members, must have
been engaged in their respective fields of contracting for a
minimum of 5 years prior to the date of their appointment.

(5) The board 1is allocated tc the department of
commerce for administrative purpcses only as prescribed in
2-15-121.

NEW SECTIQON. Section 2., Organization -- meetings --
compensaticn, (1) The board shall:

(a) elect a chairman from its membership; and

(b} hold at least two meetings annually and at such

other times as it considers necessary.

12) Each member of the board shall receive
compensation and travel expenses as provided for in
37-1-123.

Section 3. Section 37-71-101, MCA, is amended to read:

“37-71-101. Definitions. The following words, terms,
and phrases in this chapter are, for the purposes hereof,
deflned as follows:

(1) "Advertising" incliudes:

ta) the issuance of any sign, card, ar device;

_2- INTRODUCED BILL

58 21D




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0729/01

{b) the permitting or allowing of any sign or marking

in any building or structure; or

(¢) use of a newspaper, magazine, alrway transmission,

er directory under the listing of a contraector, with or

without any limiting gualifications.

(2) "Board" means the board of public contractors

provided for in [section 1].

t2$(3) “Department", unless the context clearly
indicates otherwise, means the department of commerce as
provided in 2-15-1801.

t2y(4} "Field of contracting" includes but is not
limited to the distinct fields of general contracting,
mechanical contracting, electrical contracting, and
plumbing, heating, and air-conditioning contracting.

€3¥(5) "Gross receipts” means all receipts from
sources within the state, whether in the form of money,
credits, or other wvaluable consideraticn, received from,
engaging in, or conducting a business, without deduction on
account of the «cost of the property sold, the cost of the
materials used, labor or service cost, interest paid, taxes,
losses, or any other expense whatsoever. However, grass
receipts shall not include cash discounts allowed and taken
on sales and sales refunds, either in cash or by credit,
uncollectable accounts written off from time to time, or

payments received in final liquidation of accounts included
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in the gross receipts of any previcus return made by the
person.

() "Person" includes an individual, a firm, a

pacrtnership, a corporation, an _association or other

organization, or any combination thereof.

(7) “Public construction work" means:

{a) work done for a state or local government or any

other public body, inciuding the construction, aiteration,

repair, addition to, subtraction from, improvement of,

moving, wrecking, or demolition of any:

(i) building;

{ii) blgiway or roa:;

(iii) railrocad;

{iv) excavation; or

(v) other structure, project, development, or

improvement; or

{b) the erection cof scaffolding, other structures, ot

works in connection with any of rhe activities described in

subsections (7)(a)(i) through {7){a)(v).

t4¥(8) A ‘"pubite Pubi:c contracter", within the

meaning of this chapter, includes:

{a) any person who, in any capacity other than as the

employee of another with wages as the sole compensation,

undertakes, offers to undertake, purports to have the

capacity to undertake, or submits a bid for public

-
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construction work:

(b} any person who submits a proposal to or enters

into a contract for performing public construction work in
the state with the federal government or state of Montanas
or with any board, commission, or department thereofy or
with any board of county commissioners or any city or town
councils or with any agency of any of themy or with any
other public board, body, commission, or agency authorized
to let or award contracts for any public work when the
contract cost, wvalue, or price thereof exceeds the sum of
$5,000+;

{53--Pre-term-“pubitc-contractori-inetndes

{c)} subcontractors undertaking to perform work within
their field of «contracting and within the limits ¢f their
class of license covered by the original contract or any
part therecf, the c¢ontract cost, value, or price of which
exceeds the sum of $5,000+%; or

{€) a construction manager who performs management and

counseling services on_a public construction project for a

professional fee.

{9) "Responsible managing employee" means, in the case

of a corporation, a corporate employee empioyed in a

management capacity or, in the case of a partnership, a

general unlimited partner who, when his principal or

employer .s actively engaged as a contractor, exercises and
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is in_a position to exercise authority in connection with

his principal or employer's contracting business by:

{2) making technical and administrative decisions;

{(b) hiring, superintending, promoting, transferring,

laying off, disciplining, or discharging other employees and

directing them, either by himself or through others, or

effectively recommending such action on behalf of his

principal or employer."

NEW SECTION. Section 4. Rules - hearings -—
subpcenas -- cease and desist orders. The board may:

(1) adopt rules to implement this chapter;

(2) hold hearings in accordance with the Montana
Administrative Procedure Act;

{3) compel the attendance of witnesses or the
production of books and pépers;

(4) whenever it appears to the board that any person
has engaged or 1is about to engage in any act or practice
canstituting a violation of any provision of this chapter or
any rule or order issued under this chapter, in the bocard's
discretion:

{a) 1ssue an order directing the person to cease and
desist from continuing the act or practice after reasonable
notice and opportunity for a hearing; the board may issue a
temporary order pending the hearing which remains in effect

until 10 days after any hearing is held or which beccomes
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final if the person to whom notice is addressed does not
request a hearing within 15 days after receipt of the
notice; or

{b) withcut the issuance of a cease and desist order,
bring an action 1in any court of competent jurisdiction to
enjoin such acts or practices and to enforce compliance with
the provisions of this chapter or any rule or order issued
under this chapter. Upon a proper showing, a permanent or
temporary injunction, restraining crder, or writ of mandamus
must be granted and a receiver or conservator may be

appointed for the defendant or the defendant's assets.

Secliluu 3. Section 3/-/L-LU4, MCA, is amended to read:
"37-71-104. Recards QFfices ~- records. {l) The

department board may maintain offices in as many localities

in_the state as 1t finds necessary to carry out the

provisions of this chapter. The board shait must maintain at

Helena, Montana, cpen to public inspection during office
hours, a complete indexed record of all applications and all
licenses 1issued, ané all certificates cf renewal, and of
cancettationa all revocations or suspensions thereof and
shall furnish a certified copy of any license issued, of
renewal certificates, or of the caneetitatiens records of
revocations or suspensions thereof, upon receipt of the sum
of $17. and-suveh A certified copy shall be received in atll

courts and elsewhere as prima facle eviderce of the fac s
.. . PR -
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stated therein,

{(2) Credit reports, references, investigative

memoranda, and financial information or data pertaining to a

licensee's net worth are confidential and are not gpen to

public inspecticn.”

Section 6. Section 37-71-105, MCA, is amended to read:
"37-71-105. Disposal of fees. Ali--moneys~-esatiected

hereunder All fees collected by the board must be reasonably

related to the respective program costs and shait must be

deposited by the department with the state treasurer, who
shall ¢redit them to the gemnerat-fund-of-the state special

revenue fund for the use or tne board.”

Section 7. Section 37-71-201, MCA, is amended to read:
"37-71-201. Unlawful toc engage in public contracting
business without 1license. It shall be unlawful for any
person or any combination of perscns to engage in the
business or act in the eapacity of public contractor as
herein defined within the state of Montana without having a

license therefor as herei:: provigded. Evidence of the

securing of any permit from a governmental agency or the

employment of any person on a public constructicn project

must be accepted by the board or any court Qf this state as

prima facie evidence that the person securing such permit or

employing any person_on_a public constructlon project is

acring in the capacity of a public contractcr under this

-8-
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chapter."
Section 8. Section 37-71-202, MCA, is amended to read:

"37-71-202. Eertain--smaii-or-federmi-pubiic-conererects

exempet Exemptions. This chapter does not apply to:

{1) Nething-herein-shali-require-any-contractor-te-pay
any—itcenae-fee-on any public contract project of a value
less than $5,0007; ner-shaii-any-contractor-be-required-+e
have-a-ttecenae--hereunder--in--order--te-—submit-——a—-bid--eor
proposai--for-~-contracts-advertised-to-be-tee-by-the-Mantana
htghway-commission-where-federat-atd-ia--obtatned-—from--ehe
bureau--of--public-roads-or-the-department-of-agriculture-of
the-Unized-States;—neither--shati-—a--sacecessfui-—-bidder—-be
reguired--ro--be--ticensed -as--provided--herein—-before-the
awardaing-and-execution-of-—any-contrack--to--be--tet--by--ehe
state--Mighway--commission-where-federat-aid-from-the-burean
of-pobTie-roads-ar-the--department--of --agricuiture--of--eche
Hnited-States-is-invoiveds

(2) any contractor who contracts exclusively with the

federal government, an instrumentaliry of the federal

government, an Indian tribe, or a tribal member within the

extericr boundaries of an Indian reservation;

t3; work done exclusively by an employee of the United

States government, the state of Montana, cr any town, city,

courcy, _scnool district, irrigation discrict, reclamatrion

districz, 2r other political subdivision of this state;
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{4) officers of a court when they are acting within

the scope of their office;

(5) work done exclusively by public utilities

operating under the regulation of the public service

commission on _construction, maintenance, and development

work incidental to their business:

(6) the sale or installation of any finished products,

materials, or articles of merchandise that are not actually

fabricated into and do not become a permanent, fixed part of

the structure;

(7)_ _registered architects or registered professional

engineers;

(B) a person who merely furnishes materials or

supplies without fabricating them into or consuming them in

the performance of the work of a public contractocr.”

NEW SECTION, Section 9, Classification of licenses.
{l) For the purpose of c¢lassification, the contracting
business inciudes:

(a) the general engineering contracting field. A
general engineering contractor is a contractor whose
principal contracting business is in connection with fixed
works, including irrigation, drainage, water supply, water
power, flood contrel, harbors, railroads, highways, tunnels,
alrports and airways, sewers and sewage disposal systems,

kridges, inland waterways, pipelines for transmission of

-10-
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petroleum and cther liquid or gaseous substances,
refineries, chemical plants and industrial plants, piers and
foundaticons, ‘and structures or work incidental thereto.

(b} the general building contracting field. A general
building contractor is a contractoer whose principal
contracting business 1is in connection with any structure

built, being built, or to be built for the support, shelter,

and enclosure of persons, animals, personal property, or.

movable property of any kind, requiring in its construction

the use of more than two wunrelated building trades or

crgfts, or to do or superintend the whole or any part
thereof.

(¢) the specialty contracting field., A specialty
contractor is a contractor whose operations as such are the
performahcé of construction requiring special skill and
whose principal «contracting business involves the use of
specialized building trades or crafts.

(2) General engineering contracting and general
building contracting are mutually exclusive .ields of
contracting,

{3) This section does not prevent the board from
establishing, broadening; limiting, or otherwise
effectuating classifjicaticns in a manner consistent with

established custom, usage, and prucedure in the constructi

business.
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(4] The board may limit by rule the fields of public
contracting and scope of the operations of a licensed
contractor,

(5) The board is prohibited from establisnhing
classifications in such a manner as to determine or limit
craft jurisdictions.

Section 1u. Section 37-71-211, MCA, is amended to
read:

"37-71-211. Application for license. -- contents -
fees. {1) To obtain a license under this chapter, the
applicant shall submit on such forms as the department board
shall prescribe an .application,. under ocath, which shall’
contain a statement of the applicant's experience and
qualifications as a contractorﬁ the value and character of
contract work completed and for whom performed during 5
years prior to ~the Eiling of such application; and a

complete Financial statement prepared by a certified public

accountant on such forms and disclosing such information as
shall be required by the depa--ment becard. Such application
shall also contain such ~+her information as may be
requested by the department board under such rules as may bu
adopted by the department board and which will assist the
department board in determining the applicant's fitness to
act in the capacity of a public contractor as defined 1in

this chapter. Such application shall also contain a

-12-
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statement that the applicant desires the issuance of a
ticense under the terms of this chapter and shall specify
the fieitd Fields of contracting and--the--class——of--tieense
licenses applied for.

{(2) The application must be accompanied by a fee fixed

by the board.
{3 If the holder of a license within a field of

contracting applies for another license within a different

field of contracting or a different classification within

the same field of contracting, he shall pay an additional

fee established by the board, which may not exceed 25% of

the fee for the initial application for a license."

Section 11. Section 37-71-212, MCA, is amended to
read:

"37-71-212. Investigarion of applicant -- issuance of
license. It shall be the duty of the department board to
investigate and determine the applicant’s fitness to act in
the capacity of public contractor as defined in this

chapter, and based on the following criteria:

(1) The board must reguire an applicant to show such a

degree of experience, financial responsibility, and general

knowledge of the building, safety, health, and lien laws of

he state of Montana and the rudimentary principles of the

centracting business as it  considers necessary for  the

safety and protecticn cf the public.

~13-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LC 0729/01

{2} An applicant may satisfy experience and knowledge

requirements in the following ways:

fa) 1f an individual, he may qualify by personal

appearance or by the appearance of his responsible managing

employee; or

(b) if a partnership, corporation, or any other

combination or organization, it may qualify by the

appedrance of the responsible managing employee of the Eirm.

(3) The individual gqualifying on behalf of an

individual or firm under subsecticon (2) must allege and

prove that he is a responsible managing employee of such

individual or firm.

(4) The board may, under reasonable rules adopted by

it, investigate, classify, and qualify applicants for public

contractors’' licenses by written or oral examinations, or

beth., The beard is authorized to issue public contractors'

licenses to qualified applicants. The examinations may, in

the discretion of the board, be given in specific

classifications only.

{5) The financial responsibility of an applicant or a

licensee must be established acccerding to rules adopted by

the board. The ruies may include the following standards and

criteria in connection with each applicant or  public

contractor and each associate or partner thereof:

(&) net worth;
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(b)Y amount of liguid assets;

(¢) prior payment and credit records;

{d) previous business experience;

(e) wprior and pending lawsuits;

(E) prior and pending liens;

tg} adverse judgements;

(h) prior suspension or revocation of a contractor's

license in Montana or elsewhere;

{i) past and present business record of sclvency; and

(j) information obtained from confidential financial

references and credit reports.

{(6) If the applicant or contractor is a corporation,

its financial responsibility must be established

independently of and without reliance on _the assets of its

officers, directors, or stockholders, but the financial

responsibility of its officers and directors may be inguired

into and considered as a criterion in determining the

corporation's financial responsibility. The board may

reguire an applicant or contracter te furnish a surety bond

or other security acceptable to the beoard, in an amcunt

fixed by the board.

(7) an applicant for a public contractor's license and

each officer, director, partner, and associate thereof must

possess good character. Lack of character may be esiablisheds

by showing  that the applicant or any offirer, direcrqor.

et
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partner, or associate thereof has:

(a) committed any act which, if committed by any

licensed public contractor, would be grcunds for the

suspension or revocaktion of a public contrac:cr's .icense;

(b) entered a plea of guilty to, been Zcund guilty of,

cr been convicted cof a felony or crime involving moral

turpitude arising out of, in connection with, -r related to

the activities of such person in such a manner as to

demonstrate his unfitness to act as a public contractor, and

the time for appeal has elapsed or the judgment of

conviction has been affirmed on appeal: or

(c) had a licens» revoked for reascns  that would

preclude the granting of a license for which tne application

has been made.

(8) ne No license shall be issued to swen an applicant
until the expiration of 10 days from and after the filing of
such application. The license so issued in pursuance of the
Eirst application shall ent-.tle the licernsee to ac: as a
public contractor within t..1s state, subject to the
limitations of such license, until the expiration of t*»
then-current calendar year,"

NEW SECTION. Section 12. Power to walive certain
requirements. In a case in which an applicarn: has previously

been ilicensed in Montana or elsewhere as an :ndividual, as a

member ©of a licensed partnership, ©Or as an officer 2f a

~16-
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corporation and the prior license has never been suspended
or revoked and there is no disciplinary proceeding pending
against the applicant or any licensee with whom he has been
associated, the board may waive the requirement for written
or oral examinations or information requested in the
prescribed application form or any part thereof.

NEW _SECTION. Section 13. Persons prohibited from
serving as officers, directors, associates, or partners of
licensee. {l) Any person is prohibited from serving as an
officer,.director, associate, or partner of a licensee who:

{a) has been denied a license or has had his license
revoked or suspended or has been denied a renewal aof a
licensge; or

(b) has been a member, vfficer, director, or associate

of any partnership, corporation, firm, or association whose

‘application for a license has been denied or whose license

has been revcked or suspended or which has been denied a
renewal of a license and, while acting as such member,
cfficer, director, or associate, had knowledge of or
participated 1in any of the events leading to denial,
revocation, or suspension.

{2) Any act or omission constituting a cause for
discilplinary action against any partnership, corporation,
firm, or association also constitutes a cause for

disciplinary action against any licensees who is a member,
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officer, director, or associate of such partnership,
corporation, firm, or association and who participated in
the prohibited act or omission.

NEW SECTION. Section l4. Cessation of association of
responsible managing employee -— replacement. (1) If the
individual qualifying on behalf of another individual or a
firm pursuant to 37-71-212 ceases for any reason to be
connected with the licensee, the licensee shall notify the
board in writing within 30 days of such cessation of
association or employment. IE a notice is given, the license
shall remain in force for a reasonable length of time to be
set by the board, not to exceed 60 days from the date of
such cessation of association or employment.

(2) The Llicensee shall replace the person originally
gualified with another individual similarly qualified and
approved by the board within the time limit prescribed by
subsection {1), unless extended by the board for good cause.

{(3) If the licensee fails to notify the becard within
the 30-day pericd, his license must be automatically
suspended. The license must be reinstated upon the
replacement o©f the person criginally gqualified by ancther
individual similarly qualified and approved by the board.

Section 15. Section 37-71-213, MCA, 1is amended to
read:

"37-71-213. Renewal - walting period after

-18—
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caneetiation revocation. (1) Any license issued under the
provisions of this chapter may be renewed for each
successive calendar year by obtaining Efrom the departmene
board a certificate of renewal thereof. For the purpose of
obtaining such certificate of renewal, the licensee shall
file with the department board an application therefor,
stating the field of contracting and class of license
applied for and containing at least the same information as
that required in the application for the original license.
The application for such certificate of renewal must be made
to the department board on or before March 1 of each
5UTTE55ivVe calendal yeatl, d4nd such renewal certiticate shall
be good for the then-current calendar year.

(2) At the time of filing the application for a
certificate of renewal, the applicant shall pay to the
department board a license fee equai-teo-58%-of--the--iticense

fea--for--the~-eriginat-ticense fixed by the board, provided

that if any applicant for a certificate of renewal shall
apply for a renewal under a different field er-cigzx from
the license theretofore issued to him, zuch new license
shall be issued only upon the same showing and under the
same terms and conditicns and upon payment of the same fee
required for the issuance of an original license.
t33--Att--certificates-of-renewat-whereir-=~ha-:apiienes -

does-not-appiy-for-a-change-in—the-fieid-cr-eclazs-of-liteen
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shaii-be-issued-by-the-deparetment-to-the-applicant-forthwith
when-the-application-is-filted-and-the--1iceanaes--renewat—-fee
paid-

t4r{3) After eancetiatien revocation of a license,
such licensee shai® may not be relicensed durimng-the-eurrent
catendar-year-in-which-the-offense-was--committed within 6

months of the date on which the license was revoked."

Section 16. BSection 37-71-301, MCA, 1is amended to

read:

"37-71-301. Complaints against licensee -— grounds --
investigation -- hearing -- suspension of license --
appeals. (1) Any person «: other organization may £file a

duly wverified complaint with the department board charging
that the licensee is guilty of one or meore of the following
acts or omissions:

(a) abandonment ¢f any-eontract or failure to complete

or to prosecute diligently wconstruction projects for the

stated price, in¢luding modifi.ations, without legal excuse;

{b) diversion of funa: =2r prcperty received under
eXpLESS agreement for orocecution or completion of a4
specific contract under this chapter or for a specifie.
purpcse in the prosecution or completion of any contracr and
their application or use for any other contract, obligation,
or purpese with intent to defraud or deceive creditors or

the ownei;
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(c} the doing of any willful fraudulent act by the
licensee as a public contractor in consequence of which
another is substantially injured;

(d)y the making of any false statement in any
application for a license or renewal thereof;

(e} tnhe failure to comply with the provisions of
18-1-112 requiring preference of products manufactured or
produced in this state by Montana industry and labor=z;

(E) willful and prejudicial departure from or

disregard of plans or specifications in any material respect

without the consent of the owner, his duly authorized

representative, or the person entitled to have the

particular construction project or operation completed in

accordance with the plans and specifications;

(g} willful Eailure or refusal, without legal excuse,

on the part of a licensee to comply with the terms of a

construction contract or written warranty, thereby causing

material infury to another;

th) willful or deliberate disregard and violation of:

{i) the building laws of the state or any pclitical

subdivision therecf: or

(ii) the safety laws or labor laws of the state;

(1) wil.ful or deliperate failure Dy any licensee Or

agent or officer thereeof to pay any money when due for

materials =r services rendered in connection with his
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operations as a public contractor, when he has the capacity

to pay or has received sufficient funds therefor as payment

for the particular construction work, project, or operation

for which the services or materials were rendered or

purchased, or the false denial of any such amount due or the

validity of the claim thereof with intent to secure a

discount upon such indebtedness or with intent to injure,

delay, or defraud the person to whom such indebtedness is

due;

{3) failure to establish financial respongibility in

the manner provided in 37-71-212 at the time of renewal of

the license or at any other time required by the board;

{k) acting in the capacity of a public contractor

under any license except:

(i) in  the name of the licensee as set forth upon the

license; or

(ii) as an employee of the licensee as set forth in the

application for such license or as later changed pursuant to

this chapter and the rules of the board:

(1) intenticnally evading the provisions aof this

chapter by:

(i) aiding or abetting an unlicensed person to evade

the provisions of this chapter;

(1i) combining or conspiring with an unlicensed perscn

to perform an unauthorized act;
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{iii) allowing a license to be used by dn unlicensed

person;

(iv) acting as agent, partner, or associate of an

unlicensed person: or

{v) furnishing estimates or bids to an unlicensed

person;
(m) any attempt by a licensee to assign, transfer, or

otherwise dispose of a license or permit the unauthorized

use thereof;

(n) workmanship which is not commensurate with

standards of the trade in general or which is below building

or_construction codes adopted by the city or county in which

the work is performed. If no applicable building or

construction code has been adopted locally, then workmanship

must meet the standards determined by the latest edition of

the Uniform Building Code, Uniform Plumbing Code, or

National Electrical Code adopted by the state.

(o) acting in the capacity of a contractor beyond the

scope of the license;

(p)} bidding to contract or contracting for a sum for a

construction contract or project in excess of the limit

placed on_the license by the board;

{q) knowingly entering intec a contracet with a

contractor while that contractor is not licensed or biddinc

a contract or entering into a gontract . with-a cantractor for
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work in excess of his limit or beyond the scope of his

{r) advertising as a public contractor without a valid

license in the appropriate classification established by

(section 9]. Advertising must include the contractor's

license number, and failure to do so is grounds for a

complaint under this section.

(s) failure in any material respect to comply with the

provisions of this chapter or the rules of the board.

{2) Upen the filing of such complaint, the department

£
[
b
po
<
m
'}
-

igaie Llie chdrge and witnin bl days arter

the filing of such complaint render and file a preliminary
decision, with the reasons therefor. If the department's

board's preliminary decision be that the licensee has been

guilty of any of such acts or omissicns, the department

board shall-suspend may take disciplinary action against the

contractor's license in accerdance with 37-71-302. At any

time within 20 days thereafter, the complainant or the
contractor may petition the deparemens board for a rehearing

contested case hearing in accordance with the Montana

Administrative Procedure Act. ZIn--the--erder--granting-or

denying-sueh-rehearing;-the-department--shatt--set--forcth--»a
statement--of-—the——partientar--grounds - -and-reasens-for-the
departmentis-actions-on-such-petitieon-and-shati-mati-a--copy

of-suech-erder-to-the-parties-who-have-appeared-in-suppert-of

-24-
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or-—fta--cppesition--to--the--patition—-for--rehearing-——If-a
rehearing-be-granted;-the-department-shati--set--the--macter
for-further-nearing-on-due-netice-to-the-parties-andy-within
3o--—days---sfter---submission--of--the--matter;--serve——the
departmentis-decisten-after-rehearing-tn-ttke-manner--as-—-an
sriginat-deectatons
t3y-—-Fhe--fiting--of--sueh-petition-for-rehearing-as-to
the-departmencia-askions-in-—-auspending--or--canceting--sach
treense--anati-—suspend--the--eperation--of--sueh-action-and
permit-the-tieensee—to-continue-to-do-business-as--a--pubtic
contractor--nending--£inat-determination-of-the-controverays
t4}--wWienin-38-daya-after-the--decision—--on--rehearings
any--party--aggrieved-by-such-decisteon-of-che-department-may
appeat-chesefrem-te-ehe-diacrice-conrt—-in-and-for-the-county
tn-whieh-tne-ticensee-under-chis-——ehapter-—restdes—-or--doas
business---as—~a--pubtiec--eontractor--by-—aerving--upen—-the
department--a--noetice-—of--sueh~-appeai---Fhe--matter--shaii
thereppon--ne-neard-de-nove-by-the-diatrict-conrtz-An-appeal
may-pe-taxen-from—the-decision-ef-che-district-coanrt-in-—~the
same-mannées-as-appeais-tn-other-citvit-casess
t5f--In--Ati--cases-~where--the--ticensee-has-fited-his
nottee-—of-appeal-from-che-deciston-of-the-department—osr—frem
che-dectarsn-2f~-rhe-district~-courts-sueh-trcensee--shati--be
enticied--co--centinue-te-do-business-aa-a-pubtic-contractor

pending-fraa:z-daciaton-of-cthe-controveray:”
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Section 17. Section 37-71-302, MCA, is amended to
read:

"37-71-302. Penaities Violations =~ discipline --

penalties. (1) Any person or other organization acting in
the capacity of public contractor within the meaning of this
chapter without a license as herein provided shall be guilty
cf a misdemeanor and shall upon conviction thereof, if an
individual, be punished by a fine of not to exceed $500 or
by imprisonment in the county jail for a term not to exceed
6 months or by both such fine and imprisonment, in the
discretion of the court, The same penalties shall apply
upon conviction to any member of a partnership or to any
construction, managing, or directing officer of any
corporaticon or other organization consenting to,
participating in, or aiding or abetting any such violation
of this chapter.

(2) Mo license may be used for any purpose by any

person other than the person to whom such license is issued,

and no license may be assigned, transferred, or otherwise

disposed of to permit the unauthorized use thereof. The

iigense of any person who violates any provision of this

section shall be automatically canceled and revoked.

{3) The board may suspend or revoke a license, refuse

renewal of a license, impose limits on the field, scope, and

monetary limit of a license, or repri.mand or rake other less

-28-
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severe  disciplinary action, ineluding requiring _or

increasing the amount of the surety bond or cash deposit of

the licensee, if <the 11censee‘ commits any act which

constitutes a cause for disciplinary action.

{4) No person engaged in the business or acting in the

capacity of a public _contractor mgy bring or maintain any

action in the courts of this gtate for the collection of

compensation for the performance of any act or coptract for

which a license is required by this chapter without alleging

and proving that he was a duly licensed contractor when the

job was bid and during the performance of such act or

contract.

(5) Any person  convicted of acting as a public

contractor withcut a license may be disqualified from taking

a written or oral examination for a contractor's license for

a period of 6 months from the date of his conviction.

t2¥(6) A person failing to file a contractor's license
return as provided and required by the department of

revenuey--gpan-—conviettsny shall, upon conviction, be fined

not less than $1,000 or more than $10,000."

Section 18. Section 15-50-205, MCA, 1is amended to
read:

"15-50-205. Additional license tax imposed. (1) In
addition to the fees enumerated in 37-7:-284 Title 37,

chapter 71, each public contractor shall pay to the
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departpent of revenue an additiopal license fee in a sum
equal tec l% of the gross receipts, as defined in 37-71-101,
from public contracts during the income year for which the
license is issued.

(2) The additional license fee shall be computed upon
the basis of the entire contract for each separate contract
let by any of the public bodies as specified in
37-71-101+¢44."

Section 19, Sectjon 15-%0-206, MCA, is amended to
read:

"15-50-206. Withholding license fee from payments --
refunds. (1) The prime econtractor shall withhold the
additicnal 1% license fee from payments to his
subcontractors and inform the department of revenue on
prescribed forms of the amount of the additionai 1% license
fee in his account to be allocated and transferred to the
subcontractor. The notification to transfer portions of the
additional 1% license fee must be filed within 30 days after
each payment is made to subcontractors. If any prime
contractor fails to file the required allocaticen and
transfer report at the time reqguired by or under the
provisions of this chapter, a penalty computed at the rate
of 10% of the additional 1% 1license fee withheld from
subcontractors shall be due from the prime contractor.

{2) The state, county, city, or any agency or

_28-
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department.thereof. as described in 37-71-101t4%, for whom
the contractor is performing public work shall withhold, in
addition to othér amounts withheld as provided by law, 1% of
all payments due the contractor and shall transmit such
monefs to the department of revenue. In the event that the
1% of gross receipts, as defined in 37-71-10l, is not
withheld as provided, the contractor shall make payment of
these amcunts to the department within 30 days after the
date on which the contractor receives each increment of
payment for work performed by the contractor.

{3) Any overpayment of the 1% of gross receipts, as
defined in 37-71-101, withheld or paid by any contractor
hereunder shall be refunded by the department of revenue at
the end of the income year upon written application
therefor."”

NEW SECTION. Section 20. Repealer. Sections 37-71-103
and 37-71-204, MCA, are repealed.

NEW SECTION. Section 21. Extension of authority. Any
existing authority of the department of commerce to make
rules on the subject of the provisions of this act is
extended to the provisions of this act.

NEW SECTION. Sectlion 22. Cedification instruction,
(1) Section 1 1s intended to be codified as an integral
part of Title 2, chapter 15, part 18, and the provisions of

Title 2, chapter 13, part 18, apply to secrion 1.
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(2} Sectiocons 2, 4,.9, and 12 through 14 are intended
to be codified as an integral part of Title 37, chapter 71,
and the provisions of Title 37, chapter 71, apply to
sections 2, 4, 9, and 12 through 14.

NEW SECTION. Section 23, Severability. If a part of
this act is invalid, all valid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of its applications, the part remains
in effect in all valid applicaticons that are severable from
the invalid applicaticons.

NEW SECTION. Section 24. Effective date. (1} Except
as provided in subsection (2), this act is effective January
1, 1986.

{2) Section 4 and this section are effective on
passage and approval, but rules adopted pursuant to‘section
4 may not be effective prior to January 1, 1986.

-End-
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STATE OF MONTANA :
REQUEST NO. FNN 248-85

FISCAL NOTE
Form BD-15

In compliance with a written request received January 29, 19 85 , there is hereby submitted a
Fiscal Note for §S.B. 210 pursuant to Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA).
Background information used in developing this Fiscal Note is available from the Office of Budget and Program
Planning, to members of the Legislature upon request.

DESCRIPTION OF PROPOSED LEGISLATION:

Revising laws relating to public contractors and creating a Board of Public Contractors authorized to
regulate and license public contractors.

ASSUMPTIONS:

1.  §275,000 estimated from 2,043 licensees in FY 85 to continue in FY 86-87

2. 7 members attend 2 meetings a yvear = 28 meeting days

3. Applies only to public contractors, not prlvate contractors

4. 40 pages rules at $14.00 a page

5. 60 hours legal at $40 an hour per year

6. 1.00 clerical FTE in FY 86, 2.00 FTE (Grade 11, step 2) in FY 87 plus 18%% benefits (additional FTE

is an inspector in FY 87)

7.  Equipment required (electronic automated typewriter, file cabinets)

8. Exam costs $500 per year

9. Indirect costs, reant, equipment repair, other expenses at $6400 in FY 86, $2,150 in FY 87
10. Assume automated licensing system implementation under board

11. Assume an internal departmental loan will be used to cover start-up costs.

BUDGET DIRECTOR
Office of Budget and Program Planning

Date: FJ 2 /35’5/

FN5:C/3 S‘ﬁ /O




Request No. FNN 248-85
Form BD-15 Page 2

FISCAL IMPACT:

Fiscal Impact on General Fund

Revenues:
FY 1986 FY 1987 Biennium
Revenue deposited
In General Fund: Current’ $ 275,000 § 275,000 $550,000
Proposed ~0- -0- -0~
Impact on General Fund: (§ 275,00) ($ 275,000) (5550,000)
Expenditures: |
FY 1986 FY 1987 Biennium
General State General State
Fund Special Fund- Special
Cost 7 Cost Cost - Cost
Current § 32,564 -0~ $ 32,010 -0- $ 64,574
Proposed -0- $ 33,672 -0~ $69,274 $102,946
Net increased cost of program $ 38,372
NET IMPACT ON GENERAL FUND:
FY 1986 FY 1987 Biennium
Reduced Costs: § 32,564 $ 32,010
Reduced Revenue: - ($275,000) %§27S!000)
Net Impact (5242,436) $242.990 ($485,426)

NOTE:

‘This bill requires that fees be deposited into a state special revenue account and be set at a rate commensurate
with the costs of the program. This will result in public contractors paying $43¢,000 less in license fees

over the bienmium.
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APPRCVED BY COMMITTEE
ON STATE ADMINISTRATION

SENATE BILL NO. 210
INTRODUCED BY BLAYLOCK, BOYLAN, DRISCOLL, QUILICI
BY REQUEST OF THE GOVERNOR'S BUILDING CONSTRUCTION

ADVISORY COUNCIL

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE
LAW RELATING TGO PUBLIC CONTRACTORS; CREATING A BOARD OF
PUBLIC CONTRACTORS AUTHORIZED TGO REGULATE AND LICENSE PUBLIC
CONTRACTORS ; AMENDING SECTIONS 15-50-205, 15-50-206,
37-71-101, 37-71-104, 37-71-105, 37-71-201, 37-71~202,
37-71-211 THROUGH 37-71-213, 37-71-301, AND 37-71-302, MCA;
REPEALING SECTIONS 37-71-103 AND 37-71-204, MCA; AND

PROVIDING EFFECTIVE DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1. Board of public contractors.,
{l) There is a board of public contractors.

{2) The board cconsists of seven members appointed by
the governor with consent of the senate. The members must
have been residents of the state for not less than 5 years.
The members are:

{a) one engineering contractor as defined in [section

{b) one building contractor as defined in [section 9];

(¢) one etectrreat--contracter JOURNEYMAN FROM THE

@ana Legmsiative (ouncrt
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BUILDING TRADES;:

{d} cone mechanical contractor:

{e) one specialty contractor:

(£) two members of the public whe are not engaged or
directly connected with the construction business.

(3) The members shall serve 4-year terms.

(4) All members, except the public members, must have
been engaged in their respective fields of contracting for a
minimum o©f 5 years prior to the date of their appointment.

(5) The board is allocated to the department of
commerce for administrative purposes only as prescribed in
2-15-121.

NEW SECTION. Section 2., Organization -- meetings --
compensation. (1) The board shall:

(a}) elect a chairman from its membership; and

(b} held at least two meetings annually and at such
other times as it considers necessary.

{2) Each member of the board shall receive
compensation and travel expenses as provided for in
37-1-133.

Section 3. Section 37-71-101, MCA, is amended to read:

“37-71-101. Definitions. The following words, terms,
and phrases in this chapter are, for the purposes herecf,
defined as follows:

(1) "Advertising" includes:

SECOND READING

-2- SB 210
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{a) the issuance of any sign, card, aor device;

{b) the permitting or allcwing of any sign or marking

in any building or structure; or

(c) use of a newspaper, magazine, airway transmission,

or directory under the listing of a contractor, with or

without any limiting qualifications.

{2) "Board" means the board of public contractors

provided for in [section 1].

t34{3) "Department”, unless the context clearly
indicates otherwise, means the department of commerce as
provided in 2-15-1801.

t23(4) "Field of contracting" includes but is not
limited to the distinct fields of general contracting,
mechanical contracting, electrical contracting, and
plumbing, heating, and air-conditioning contracting.

+34(5) "Gross receipts" means all receipts from
sources within the state, whether in the form of money,
credits, or other wvaluable consideration, received from,
engaging in, or conducting a business, withcut deduction on
account of the cost of the property sold, the cost of the
materials used, labor or service cost, interest paid, taxes,
losses, or any Oother expense whatsoever. However, gross
receipts shall not include cash discounts allowed and taken
on sales and sales refunds, either in cash or by credit,

uncollectable accounts written off from time to time, or
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payments received in final liquidation of accounts included
in the gross receipts of any previous return made by the
persan.

{(6) "Person" includes an individual, a firm, a

partnership, a corperation, an association or other

organization, or any combination therecf.

{7) "Public construction work'" means:

{a) work done Ffor a state or local government or any

other public body, including the construction, alteration,

repair, addition tc, subtraction from, improvement of,

moving, wrecking, or demolition of anv:

(1) building;
{ii) highway or rocad, UNLESS IT IS FINANCED ENTIRELY OR

IN PART WITH FEDERAL FUNDS;

+tvy(I1I) excavation: or

t¥¥(IV) other structure, project, development, or

lmgrovement ; or

{pb) the erection of scaffolding, otner scructures, or

works in gonnection with any of the activities described in

subsections (7)(a)fl) through t#3tattvd (7) (B)(IV).

t4r(B) A "pubtie Public contractor", within the

meaning of this chapter, includes:

(a) any person who, in any capacity other than_as the

employee of another with wages as the sole compensation,

-4- SB 2190



W o~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

8B 0210/02

undertakes, offers to undertake, purports toc have the

capacity to undertake, or submits a bid for public

construction work;

(b) any person whc submits a preoposal to or enters

intc a contract for performing public construction work in
the state with the federal government or state of Maontanasr
or with any board, commission, or department therecf+ or
with any board of county commissioners or any city or town
councily or with any agency of any of themy or with any
other public board, body., commission, or agency authorized
to let or award contracts for any public work when the
contract cost, value, or price thereof exceeds the sum of
$5,000+;

t5}-—-Fhe-term-“pubiic-contractor~inciudes

(e} subcontractors undertaking to perform work within
their field of contracting and within the 1limits of their
class o©of license covered by the original contract or any
part thereof, the contract cost, value, or price of which
exceeds the sum of $5,000=; or

(d} a construction manager who performs management and

counseling services on a public construction project for a

professiconal fee,

{9) "Responsible managing employee" means, in the case

of a corporation, a corporate employee employed in a

management capacity or, in the case ¢of a partnership, a
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general unlimited partner who, when his principal or

employer is actively engaged as a contractor, exercises and

is in a position to exercise authority in connection with

his principal or employer's contracting business by:

{(a) making technical and administrative decisions;

{b) hiring, superintending, promoting, transferring,

laying oFf, disciplining, or discharging other employees and

directing them, either by himself or through others, or

effectively recommending such action on behalf of his

principal or employer,"

NEW SECTION. Section 4. Rules -= hearings -
subpoenas -- cease and desist orders. The board may:

(1) adopt rules to implement this chapter;

(2) hold hearings in accordance with the Montana
Administrative Procedure Act;

(3) compgl the attendance of witnesses or the
production of books and papers;

[4) whenever 1t appears to the board that any persan
has engaged or is about to engage in any act or practice
constituting a violation of any provision of this chapter or
any rule or order issued under this chapter, in the board's
discretion:

(a) lissue an order directing the person to cease and
desist from continuing the act or practice after reasonable

notice and opportunity for a hearing; the board may issue a



10
11
12
13

14

15

1&

17

i8

13

20

21

22

23

24

25

SB 0210/02

temporary order pending the hearing which remains in effect
until 10 days after any hearing is held or which beccmes
final 1if the person to whom notice ls addressed does not
request a hearing within 1% days after receipt of the
notice; or

(b} without the issuance of a cease and desist order,
bring an action in any court of competent jurisdiction to
enjoin such acts or practices and to enforce compliance with
the provisions of this chapter or any rule or order issued
under this chapter. Upon a proper showing, a permanent or
temporary injunction. restraining arder. ar writ cf mandanus
must be granted and a receiver or conservator may be
appointed for the defendant or the defendant's assets.

Section 5. Section 37-71-104, MCA, is amended tc read:

"37-71-104. Records Offices -- records. {l) The

department board may maintain offices in as many localities

‘in the state as it finds necessary to carry out the

provisions of this chapter. The board aha*t must maintain at

Helena, Mcntana, open to public inspection during office
hours, a complete indexed record of all applicaticns and all
licenses issued, and all certificates of renewal, and of

caneetintions all revocations or suspensions thereof and

shall furnish a certified copy of any license issued, of

renewal certificates, or c¢f the eameeiiations records of

revocations or suspensions thereof, upon receipt of the sum
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of S$l7 and-aueh A certified copy shall be received in all

courts and elsewhere as prima facie evidence of the facts
stated therein.

{2) Credit reports, references,

investigative

memoranda, and financial information or datz pertaining to a

licensee's net worth are confidential and are not open to

publiec inspection."
Section 6. Section 37-71-105, MCA, is amended to read:
"37-71-105. Disposal of fees. A}i--moneys-eeiiected

hereunder All fees collected by the board mus: be reasonably

related &o the roopochive plogram cudits and  smar:r must be

deposited by the department with the state treasurer, who
shall credit them to the generai-fund-of-tne state special

revenue fund fcr the use cof the board."

Sectien 7. Section 37-71-201, MCA, 1is amended to read:
"37-71-201. Unlawful to engage in public contracting
business without license. It shall be unlawftul for any
persen or any combination of persons to  engage in the
business or aet in the <c¢apacity of public <contractor as
herein defined within the state of Montana without having a

license therefor as herein provided, Ev.dence of the

securing of any permit from a governmental agency or the

emplovment of any person on a4 public consrruction  project

must be accepted by the board or any court of this state as

prima facie evidence that the person securing such permit or

-8- sB 210
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employing any person on a public construction project is

acting in the capacity of a public contractor under this

chapter.”
Section 8, Section 37-71-202, MCA, is amended tao read:
"37-71-202. Eereain-amati-or-federat-publiiec--contraces

exempt Exemptions. This chapter does not apply to:

{1) Nothing-herein-shall-require-any-centractor-teo-pay
any--ttecense-—fes--on any public contract project of a value
less than $5.,0007; ner-shaii-any-contractar-be--reguired--to
have--a--}tcense——hereunder—-in--order--co--submte--~a-bid-or
proposal-for-contracts-advertised-to-be-let-by--the--Montana
highway--commisston——where—-fedarat-aid-is-obtained-from-the
bureau-of-pubtie-roads-or-the-department-of—-agricuiture--of
the--Hnited--Statess--netther--shati--a-seceessfrui-bidder-be
regutred-to-~be--ticensed--as--provided--herein-—-before--the
awarding--and--execution--of--any--centract-to-be-iet-by-che
state-highway-commissiton-where-federat-atd-from--the-—burean
of--pubrie--roads--or--rhe--dapartment-of-agricuiture-of—the
Hnited-States—is-invoiveds

(2) any contractor who contracts exclusively with TO

DO CONSTRUCTION WORK FOR, OR ANY CONSTRUCTION WORK PERFORMED

FOR the federal government, an instrumentality of the

federal government, an Indian tribe, or a tribal member

within the exterior boundaries of an Indian reservation;

{3) work done exclusively by an employee of the United
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States government, the state of Montana, or any town, city,

county, school district, irrigation district, reclamation

district, or other political subdivision of this state;

(4) officers of a court when they are acting within

the scope of their office;

{5) work done exclusively by public utilities

operating under the regulation of the public service

commission on construction, maintenance, and development

work incidental to their business;

(6) the sale or installation of any finished products,

materials, or articles of merchandise that are not actually

fabricated intc and do not become a permanent, fixed part of

the structure;

{7) _registered architects or registered professional

engineers, WHEN ACTING SOLELY IN THEIR PROFESSIONAL
CAPACITY;
(8) a person who merely furnishes materials or

supplies without fabricating them into or consuming them in

the performance of the werk of a public contraceor."

NEW SECTION. ©Secticn 9. <Classification of licenses.
(1) For the purpose of classification, the contracting
business includes:

(a) the general engineering contracting Ffield. A
general engineering contractor 1is a contractor whose

principal contracting business is in connection with fixed
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works, including irrigation, dfainage. water supply, water
power, f[lood controi. harbors, railrocads, hiqhways,-tunnels.
airports ané airways, sewers and sewage disposal systems,
bridges, inland waterways, pipelines for transmission of
petroleum and other liquid or gasecus substances,
refineries, chemical plants and industrial plants, piers and
foundations, and structures or work incidental thereto.

{b) the general building contracting field. A general
building contractor is a contractor whose principal
contracting business is in connection with any structure
g builf, oi tv be built ror the support, shelter,
and enclosure of persons, animals, personal property, or
movable property of any kind, requiring in its construction
the use of more than two unrelated building trades or
crafts, .or to do or superintend the whole or any part
thereof .

(c) the specialty contracting field. A  specialty
contractor 15 a contractor whose operations as such are the
performance of construction requiring special skill and
whose principal contracting business invelves the use of
speciali;ed building trades or crafts.

(2) General engineering contracting and general
building contracting are mutually exclusive Ffields of
contracting.

(3) This section does not prevent the board Ffrom
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establishing, broadening, limiting, Qar otherwise
effectuating classifications in a manner consistent with
established custom, usage, and procedure in the construction
business.

(4) The board may limit by rule the fields of public
contracting and scope of the operations of a licensed
contractor.

{5) The board is prohibited from establishing
classifications in such a manner as to determine or limit

craft jurisdictions.

Section 14. Section 37-71-211, MCA, is amended to

read:
"37-71-211. Application for license -- contents --
fees. (1) To obtain a license under this chapter, the

applicant shall submit on such forms as the department board
shall prescribe an application, under ocath, which shall
contain a statement of the applicant's experience and
qualifications as a contractor; the value and character of
contract work completed and fer whom performed during 5
years prior to the filing o©f such application; and a

complete financial statement prepared by a certified public

accountant on such forms and disclosing such information as
shall be required by the department board. Such application
shall also contain such other information as may be

requested by the deparement board under such rules as may be
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adopted by the department board and which will assist the
deparement board in determinihg the applicant’'s fitness to
act in the capacity of a public contractor as defined in
this chapter. Such application shall also contain a
statement that the applicant desires the Iissuance of a
license under the terms of this chapter and shall specify
the fieid fields of contracting and--the--ciass--cf--iticense
licenses applied for.

{2) The application must be accompanied by a fee fixed

by the board.
{3} If the holder of a 1license within a fField of

contracting applies for ancther license within a diffecrent

field of contracting or a different classification within

the same field of contracting, he shall pay an additional

fee established by the board, which may not exceed 25% of

the fee for the initial application for a license."

Section 11, Section 37-71-212, MCA, 1is amended to
read:

"37-71-212. Investigation of applicant -- issuance of
license. It shall be the duty of the deparement board to
investigate and determine the applicant's fitness to act in
the capacity of public contractor as defined in this

chapter, and based on the following criteria:

{1) The board must require an applicant to show such a

degree of experience, financial responsibility, and general
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knowledge of the building, safety, health, LABOR, TAXATION,

and lien laws of the state of Montana and the rudimentary

principles of the contracting business as it considers

necessary for the safety and protection of the public.

(2) An applicant may satisfy experience and knowledge

requirements in the following ways:

fa) if an individual, he may gualify by persocnal

appearance or by the appearance of his responsible managing

employee; o1

(b) if a partnership, corporation, or any other

combination or organization, it may qualify by the

appearance of the responsible managing employee of the firm.

(3) The individual gqualifying on behalf of an

individual or firm under subsection (2) must allege and

prove that he is a responsible managing employee of such

individual or Ffirm.

{4) The board mayr-under-reasonabie-ruies-adopted-by

t+7 ADOPT REASCNABLE RULES IN ACCORDANCE WITH THE PROVISIONS

OF THIS CHAPTER TO investigate, classify, and qualify

applicants for public contractors' licenses by written or

oral examinations, or both. The beard is authorized to issye

public contractors' licenses to qualified applicants. The

examinations may, in the discretion of the board, be given

in specific ciassifications only. THE BOARD SHALL PREPARE

AND MAKE AVATLABLE TO APPLICANTS AND LICENSEES AN
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INFORMATION PAMPHLET PERTAINING TO ALL STATE STATUTES OR

RULES WHICH MAY BE COVERED IN THE EXAMINATION.

{(5) The financial responsibility of an_applicant or a

licensee must be established according to rules adopted by

the board. The rules may include the following standards and

criteria in connection with each applicant or public

contractor and each associate or partner thereof:

{a} net worth;

{b) amount of liquid assets;

{¢) prior payment and credit records:

(d) previous business eéxperience:

(e) prior and pending lawsuits;

{f) prior and pending liens;

{g) adverse judgements;

{h) prior suspension or revocation of A contracter's

license in Montana or elsewhere;

(i) past and present business record of solvency; and

{31) information obtained from confidential financial

references and credit reports.

(6) If the applicant or contractor is a ceorporation,

its financial responsibility must be establighed

independently of and without reliance on the assets of its

officers, directors, or stockhoiders, but the financial

responsibility of its officers and directors may be inguired

into and considered as a criterion in determining the
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corporation's financial responsibility. The board may

require an applicant or contractor to furnish a surety bond

or other security acceptable to the board, in an amount

fixed by the board.

(7) Aan applicant for a public contractor's license and

each officer, director, partner, and associate thereof must

possess good character. Lack of character may be established

by showing that the applicant or any officer, director,

partner, or assgciate thereof has:

(a} committed any act which, if committed by any

32 public cotitiaviur, would De  grounds tor the

suspension or revocation of a public contractor's license;

(b) entered a plea of guilty to, been found guilty of,

or been convicted of a felony or crimes involving moral

turpitude arising out of, in connection with, ar related to

the activities of such person in such a manner as to

demonstrate his unfitness to act as & public contracter, and

the time for appeal has elapsed or the judgment of

conviction has been affirmed on appeal; or

fc} had a license revoked for reasons that would

preclude the granting of a license for which the application

has_been made.
7182 ne No license shall be issued to such an applicant
until the expiration of 10 days from and after the filing of

such application. The license so issued in pursuance of the
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first application shall entitle the licensee to act as a
publié contractor within this state, subject to the
limitations of such license, until the expiration of the
then-current calendar year."

NEW SECTION. Section 12. Power to waive certain
requirements. In a case in which an applicant has previously
been licensed in Montana or elsewhere as an individual, as a
member of a licensed partnership, or as an officer of a
corporation and the prior license has never been suspended
or revoked and there is no disciplinary proceeding pending
against the applicant or any licensee with whom he has been
associated, the board may waive the requirement for written
or oral examinations or information requested in the
prescribed application form or any part thereof,

NEW SECTION. Section 13. Persons prohibited from
serving as officers, directors, associates, or partners of
licensee. (1) Any person is prohibited from serving as an
officer, director, associate, or partner of a licensee who:

{a) has been denied a license or has had his license
revoked or suspended or has been denied a renewal of a
license; or

{b) has been a member, officer, director, or asscciate
of any partnership, corporation, firm, or association whose
application for a license has been denied or whose license

has been revoked or suspended or which has been denied a
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renewal of a license and, while acting as such member,
officer, director, or associate; had knowledge of or
participated in any of the events leading to denial,
revocation, or suspension. ‘

{2) Any act or omission constituting a cause for
disciplinary action against any partnership, corporation,
firm, or association also constitutes a cause for
disciplinary action against any licensee who is a member ,
officer, director, or associate of such partnership,
corporation, firm, or association and who participated in
the prohibited act or omission.

NEW SECTION. Section 14. Cessation of association of
responsible managing employee ~- replacement, (1) If the
individual qualifying on behalf of another individual or a
firm pursuant to 37-71-212 ceases for any reason to be
connected with the licensee, the licensee shall notify the
board in writing within 30 days of such cessation of
assocliation or employment. IF a notice is given, the license
shall remain in force for a reasonable length of time to be
set by the boafd, not to exceed 60 days from the date of
such cessation of association or employment.

(2) The licensee shall replace the person originally
qualified with another individual similarly qualified and
approved by the board within the time 1limit prescribed by

subsection (1), unless extended by the board for good cause.
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{(3) If the licensee fails to notify the board within
the 30-day periocd, his license must be automatically
suspended. The license must be reinstated upon the
replacement of the person originally gqualified by another
individﬁal similarly qualified and approved by the board.

Section 15. Section 37-71-213, MCA, is amended to
read:

“37-71-213. Renewal - waiting period after
canceliation revocation. (1) Any license issued under the
provisions of this chapter may be renewed for each
suvvessive calendar year by obtaining from the department
board a certificate of renewal thereof. For the purpose of
obtaining such certificate of renewal, the licensee shall
Eile with the department board an application therefor,
stating the field of contracting and class o¢f license
applied for and containing at least the same information as
that reguired in the application for the original license,
The application for such certificate of renewal must be made
to the deparement board on or before March 1 of each
successive calendar year, and such renewal certificate shall
be good for the then-current calendar year.

(2) At the time of filing the application for a
certificate of renewal, the applicant shall pay to the
department board a license fee equait-te-58%-cf-rhe-ticense

fee-for-the-originai-ticense fixed by the board, provided
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that 1if any applicant for a certificate of renewal shall
apply for a renewal under a different field sr--siass from
the - license theretofore issued to him, such new license
shall be issued only upon the same showing and under the
same terms and conditions and upon payment of the same fee
required for the issuvance of an eriginal license,

t3y--Ati-eertifieates-of-renewai-wherein-the--appiicant
does-not-appty-for-a-change-in-the-fisld-ar-ciass-of-iicenae
shati-be-isaved-by-the-department-to-the—applicant-Eorchwith
when--the--appticatrion-——-is-fited-and-tha-lixense-renewai-fam
paids

t43(3) After caneeiiatien revocation of a license,
such licensee shail may not be relicensed during-the-current
eatendar--year~-in--which-the-offenses-was-committed within 6

months of the date on which the license was revoked."

Section 16. Section 37-71-30l, MCA, is amended to
read: .

"37-71-301. Complaints against licensee -- grounds --
investigation -— hearing -- suspensicn of license ~-=
appeals. (1) Any persodn or other organization may file a
duly verified complaint with the department board charging
that the licensee is guilty of one or more of the following
acts or omissions:

{a) a&abandonment of anmry-contracs Or failure tg complete

or ko prosecute diligently construction projects for the
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stated price, including medifications, without legal excuse;

{(b) diversicn of funds or property received under
express agreement for prosecution or completion of a
specific contract wunder this chapter or for a specified
purpose in the prosecution or completion of any contract and
their application or use for any other contract., cbligation,
or purpose with intent to defraud or deceive creditors or
the owner;

{c) the doing of any willful fraudulent act by the
licensee as a public contractor ‘in coasequence of which
another is substantially injured;

(d) the making of any false statement in any
application for a license or renewal thereof;

(e} the failure to comply with the provisions of
18-1~112 requiring preference of products manufactured or
produced in this state by Montana industry and labors;

{£) willful and prejudicial departure from or

disregard of plans or specifications in any material respect

without the consent of the owner, his duly authorized

representatcive, or the pergon entitled to have the

particular construction project o¢r operation completed in

accordance with the plans and specifications;

{g) wiliful failure or refusal, without legal excuse,

on_ the part of a licensee to comply with the terms of a

construction contract or written warranty, thereby causing
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materigl injury to another;

th) willful or deliberate disregard and violation of:

(i) the huilding laws of the state or any political

subdivision therecf; or

(ii) the safety laws or labor laws of the state;

(i) willful or deliberate failure by any licensee or

agent or officer thereof to pay any money when due for

materials or services rendered in connection with his

operations as a public contracter, when he has the capacity

to pay or has recejved sufficient funds therefor as payment

for the particular construction work, project, or operation

for which the services or materials were rendered or

purchased, or the false denial of any such amount due or the

validity of the claim thereof with intent to secure a

discount upon such indebtedness or with intent to injure,

delay, or defraud the person to whom such indebtedness is

due;

{}) failure to establish financial responsibility in

the manner provided in 37-71-212 at the time of renewal of

the license or at any other time required by the board;

tk) acting in the capacity of a public contractor

under any license except:

(i) in the name of the licensee as set forth upon the

license; or

(ii) as an employee of the licensee as set forth in the
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application for such license or as later changed pursuant to

this chapter and the rules of the board;

(1) intentionally evading the provisions of this

chapter by:

(i) aiding or abetting an unlicensed person  to evade

the provisions of this chapter;

(1i) combining or conspiring with an unlicensed perscon

to perform an unauthorized act;

{(iii) allowing a license to be used by an unlicensed

person;

(iv) acting as agent, partner, or associate of an

unlicensed person; or

{(v) furnishing estimates or bids to an uynlicensed

person;

(m)} any attempt by a licensee to assiqn, transfer, or

otherwise dispose of a license or  permit the unauthorized

use thereof;

{n) workmanship which is not  commensurate with

standards of the trade in general or which is below building

or construction codes adopted by the city or county in which

the work is pecformed. 1If no applicable building or

construction code has been adopted locally, then workmanship

must meet the standards determined by the latest aedition of

che Uniform Building Code, Uniform Plumbing  Code, or

National Electrical Code adopted by the state.
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{o0) acting in the capacity cf a contracter beyond the

scope of the license:

(p) bidding-te—centract-eor-contracesng-for-a-sum—far-a

eanstructton-contract-or-profect—-in-—excasa--af-—the--limie

piaced--on-~the--ticense--by-the-beard WILLFUL OR DELIBERATE

FAILURE TO PAY ANY CITY, COUNTY, OR STATE TAX;

{g) knowingly entering into a contract with a

contractor while that contractor is not licensed or bidding

a contract _or entering into a contract with a contractor for

work in-exeseas-of-his-timit--ar beyond the scope of his

license;

{r) advertising as a public contractor without a valid

license in the appropriate classification established by

{section 9]. Advertising must include the <conrractor's

license number, and failure tc do seo is grounds for a

complaint under this section.

{s) failure in any material respect to comply with the

praovisions of this chapter or the rules of the board.

(2) Upon the filing of such complainc, the departmene
board shall investigate the charge and within 60 days after
the f£iling of such complaint render and file a preliminary
decision, with the reasons therefor. If the departmencis

board's preliminary decisicon be that the licensee has been

quilty of any of such acts or omissions, the deparetment

board shali-suapend may take disciplinary action against the
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contractor's license in accordance with 37-71-302. At any

vime .within 20 days thereafter, the complainant or the
contractor may petition the departmenmt board for a reheartng

contested case hearing in accordance with the Montana

Administrative Procedure Act. In~-the--arder--granting-or

denying-suehvrehearing7-the-department—‘shaii--set-—fefeh—-a
searament--of--the--particuiar--grounds--and-reasons—for-the
depatement*s—actions-on-such—petition—aad—shu}i—maéi-a--copy
af-such-order-to-tha—parties—who-have-appeared-in-suppert-of
ot—-én——cppe5ition-—te——the-—petitfon—-Eor—-rehearingr~-if-a
reheaf&ng-be-granted7—ehe—department—sha&i--aet—-the——matter
Eor-further~hearing—on—due—noeice—bo—the-patties—and7-within
39——-days-——aEter———submiasion——ef——bhe—-mateerT-—serve--the
department*3—deciséon-after-rehearing—in-i&ke—manner——a:——an
sriginat-dectstons
faf-—?he—-Eiiing--oE-—saeh-petition—for-rehearing—as—to
the-depnrtment*s—actien:—in——auspendinq—-ar—-canceiing——such
ticense--shatl--suspend--the—-operation--of--such-acrion-and
permic-the—}icensee-:o-eeaténue—to-do*business—as——aw—pubiic
contractor—-pending—-£inai-determination-of-the-contreverays
fif-—Wihhin—aﬂ*dny:-nfeermehe*“decisicn——on-—rehearing;
any‘-patty—vaggrieved—by—snch-decision~o£-ehe—department‘may
nppeai—therefrcm-tc—ehe-district—canrt-in—and—for—the'coanty
in—which-the—iicensee—undef-this--chapter--resides—-nr—-does

business---gs--a--publie--centracter--py--as&rving--upon--the
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department-—-a--notice——of--such--appeat-—-FPhe--matter—-shati
thergupon--pe-heard-da-nave-by-the-distriece-conrer—An-appeat
mnyube-taken—from-Ehe—décisian-of—the—district—courtﬁin——the
same-manner-as-appeats-in-other-civii-casess

1t5)--in--aiti--cases--where--the--licensse-has-filed-his
notice-af-appeat-from-the-deciston-cf-+the-department-or—from
cthe-deciston-ocf-the-districk-court;—-aneh-iicensae——shotri-~pe
encitied--to--continue-to-do-business-as-a-pubiie-contrgetar
pending-finai-dectasion-of-the-centreversyz"

Section 17. Section 37-71-302, MCA, is amended to
read:

"37-71-302. Penatties Violations -- discipline --

penalties. (1) Any person or other organization acting in
the capacity of public contractor within the meaning of this
chapter without a license as herein provided shall be guilty
of a misdemeanor and shall upon conviction thereof, if an
individual, be punished by a fine of not to exceed $500 or
by imprisonment in the county jail for a term not to exceed
6 months or by both such fine and impriscnment, in the
discretion of the court. The same penalties shall apply
upon conviction to any member of a partnership or to any
construction, managing, or directing officer of any
corporation or other organization consenting to,
participating in, or aiding or abetting any such violation

of this chapter.
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(2) No license may be used for any purpose by any

person other than the person to whom such license 1s issued,

and no license may be assigned, transferred, or otherwise

disposed of to permit the unauthorized use thereof. The

license of any person who violates any provision of this

section shall be automatically canceiled and revoked.

{3) The board may suspend or revoke a license, refuse

renewal of a license, impose limits on the field, scope, and

monetary limit of a license, or reprimand or take other less

severe disciplinary  action, including requiring ar

increasing the amount of the surety hond ar cash deposit  of

the licensee, if the licensee .commits any act which

constitutes a cause for disciplinary action.

{4) No person engaged in the business or acting in the

capacity of a public contractor may bring or maintain any

action in the courts of this state for the collection of

compensation for the performance of any act or contract for

which a license is required by this chapter without alleging

and proving that he was a duly licensed contractor when the

job was bid and during the performanée of such _act or

contract.

{S) Any person convicted of acting as a public

contractor without a license may be disqualified from taking

a written or oral examination for a contractor's license for

a period of 6 months from the date of his cenviction.

=27~ SB 214

17
18
19
20
21
22
23
24

25

5B 0210702

t2}3(6) A person failing to file a contractor's license
return as provided and required by rthe department of

revenuey--upen-—convietieny shall, upon ccnviction, be fined

not less than $1,000 or more than $10,000."

Section 18. Section 15-50-205, MCA, 1is amended to
read:

"15-50-205. Additional license tax imposed. (1) In
addition to the fees enumerated in 33-Fi-264 Title 37,
chapter 71, each public contractor shall pay to the
department of revenue an additional license fee in a sum
cgual £o 1% of ihe yruss receiprs, as defiped in 37-71-101,
from public contracts during the income year fcr which the
license is issued.

{2) The additional license fee shall be computed upon
the baéis of the entire contract for each separate contract
let by any of the public bodies as specified in
37-71-101+¢43."

Section 19. Section 15-50-206, MCA, i1s amended to
reads

"15-50~206. Withholding license fee from payments —--—
refunds. (1} The prime contractor shall withhold the
additional 13 license fee from payments to his
subcontractors and inform the department of revenue on
prescribed forms of the amount of the additiocnal 1% license

fee in his account to be allocated and rctransferred to the
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subcontractor. The notification to transfer portions of the
additicnal 1% license fee must be filed within 30 days after
each payment is made to subcontracters. If any prime
contractor fails to file the reguired allocation and
transfer report at the time required by or under the
provisions of this chapter, a penalty cemputed at the rate
of 10% of the additional 1% license fee withheld from
subcontractors shall be due from the prime contractor.

(2) The state, county, c¢ity, or any agency or
department thereaf, as described in 37-71-101¢43}, for whom
the contractor is performing public¢ work shall withhold, in
addition to other amounts withheld as provided by law, 1% of
all payments due the contractor and shall <transmit such
moneys to the department of revenue. In the evenL that the
1% of gross receipts, as defined in 37-71-i0l, is not
withheld as provided, the contractor shall make payment of
these amounts to the department within 30 days after the
date on which the contracter receives each increment of
payment far work performed by the contractor.

(3) Any overpayment of the 1% of gross receipts, as
defined in 37-71-101, withheld or paid by any contractor
nereunder shall be refunded by the department of revenue at
the end of the income year upon written application

therefor."”

NEW SECTION. Section 20. Repealer. Sections 37-71-103
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and 37-71-204, MCA, are repealed.

NEW SECTION. Section 21. Extension of authority. Any
existing authority of the department of commerce to make
rules on the subject of the provisions of this act is
extended to the provisions of this ace.

NEW SECTION. Section 22. Codification instruction,.
(1) Section 1 is intended to be codified as an integral
part of Title 2, chapter 15, part 18, and the provisions of
Title 2, chapter 1S, part 1B, apply to section 1.

(2) B8ections 2, 4, 9, and 12 through 14 are intended
to be codified as an integral part of Title 37, chapter 71,
and the provisions of Title 37, chapter 71, apply to
sections 2, 4, 9, and 12 through 14.

NEW SECTION, Section 23. Severability., If a part of
this act is invalid, all wvalid parts that are severable from
the invalid part remain in effect. If a part of this act is
invalid in one or more of iﬁs applications, the part remains
in effect in all valid applications that are severable fronm
the invalid applications.

NEW SECTION. sSection 24, Effective date. (1) Except
as provided in subsection (2), this act is effective January
l, 1986.

(2) Section 4 and this section are effective on
passage and approval, but rules adopted pursuant to section

4 may not be effective prior to January 1, 1986.

=30- SB 210



SB 0z210/02

-Bnd-

-11- SB 210



