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ADVISORY COUNCIL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUBLIC CONTRACTORS; CREATING A BOARD OF 

PUBLIC CONTRACTORS AUTHORIZED TO REGULATE AND LICENSE PUBLIC 

CONTRACTORS; AMENDING SECTIONS 15-50-205, 15-50-206, 

37-71-101, 37-71-104, 37-71-105, 37-71-201' 37-71-202' 

37-71-211 THROUGH 37-71-213, 37-71-301, AND 37-71-302, MCA; 

REPEALING SECTIONS 37-71-103 AND 37-71-204, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Board of public contractors. 

(1) There is a board of public contractors. 

(2) The board consists of seven members appointed by 

the govern0r with consent of the senate. The members must 

have been residents of the state for not less than 5 years. 

The members a:e: 

(a) or:e engineering contractor as defined in [section 

9 I; 

(b) one building contractor as defined in lsection 9]; 

(c) one electrical contractor; 
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(d) one mechanical contractor; 

(e) one specialty contractor; 

(f) two members of the public who are not engaged or 

directly connected with the construction business. 

{3) The members shall serve 4-year terms. 

(4) All members, except the public members, must have 

been engaged in their respective fields of contracting for a 

minimum of 5 years prior to the date of their appointment. 

(5) The board is allocated to the department of 

commerce for administrative purposes only as prescribed in 

2-15-121. 

NEW SECTION. Section 2. Organization meetings --

compensation. (1) The board shall: 

(a) elect a chairman from its membership; and 

(b) hold at least two meetings annually and at such 

other times as it considers necessary. 

(2) Each member of the board shall receive 

compensation and travel expenses as provided for in 

37-1-133. 

Section 3. Section 37-71-101, MCA, is amended to read: 

1'37-71-101. Definitions. The following words, terms, 

and phrases in this chapter are, for the purposes hereof, 

defined as follows: 

(l) "Advertis_~_ng" includes: 

ta) the issuance 8f any sign, fard, or device; 

-2- INTRODUCED BILL 
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{b) the permitting or allowing of any sign or marking 

in any building or structure; or 

(c) use of a newspaper, magazine, airway transmission, 

or directory under the listing of a contractor, with or 

without any limiting qualificatio-ns ... 

( 2) "Board 11 means the board of public contractors 

provided for in [section 1). 

fltill "Department", unless 

indicates otherwise, means the 

provided in 2-15-1801. 

the context clearly 

department of commerce as 

titill "Field of contracting" includes but lS not 

limited to the distinct fields of 

mechanical contracting, electrical 

general contractinq, 

contracting, and 

plumbing, heating, and air-conditioning contracting. 

t3ti_?._l "Gross receipts" means all receipts fi"om 

sources within the state, whether in the form of money, 

credits, or other valuable consideration, received from, 

engaging in, or conducting a business, without deduction on 

account of the cost of the property sold, the c•Jst of the 

materials used, labor or service cost, interest paid, taxes, 

losses, OI" any other expense whatsoever. However, gross 

receipts shall not include cash discounts allowed and taken 

on sales and sales refunds, either in cash or by credit, 

uncollectable accounts written off from time to time, or 

pay~ents J:"eceived in final liqutdatio~ of accounts includ~J 
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in tile gross recei.pt.s of any previous return made by the 

person. 

(6) ''Person" includes an individual, a firm, a 

partnership. a corporation, an association or other 

organization, or any combination thereof. 

(7) ''Public construction work'' means: 

(a) work done for a state or local government or·---~ 

other public body, including the construction, alteration,_ 

repair, addition to~ subtraction from~ improve~ent of,_ 

moving, wrecking, or demolition of any: 

( i) building; 

\ .i. .i. j l1.iyhwd.y ur roa 

(iii) railroad; 

{iv) excavation; or 

(v) other structure, project, development, 

improvement; ~ 

or 

(b) the erec_tion of scaffolding, other structures~!______2_£ 

works ln connection with any 9E the activities described in 

subsections (7) (a) ( iJ through t7)(a) (v). 

t4till A "pttb-l:±-e Pub'"-"~ contractor", within the 

meaning of this chapter, includes~ 

La~ any person who, in ~ny capac1ty other thcln as the 

employee of another with wages as the sole compensation, 

undertakes, offers to undertake, purports to have the 

capaclty to undertake, or submits a bid for public 

-,J-
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construction wor~J 

(b) any person who submits a proposal to or enters 

into a contract for performing public construction work in 

the state with the federal government or state of Montana, 

or with any board, commission, or department thereof 7 or 

with any board of coun·ty commissioners or any city or town 

council, or with any agency of any of them, or with any 

other public board, body, commission, or agency authorized 

to let :;:,r award contracts for any public work when the 

contrac~ cost, value, or price thereof exceeds the sum of 

$5,0007j_ 

tSt--~~e-term-uptlbii~-contraeterU-i~eitldes 

l£l subcontractors undertaking to perform work within 

their field of contracting and within the limits of their 

class of licensp covered by the original contract or any 

part thereof, the contract cost, value, or price of which 

exceeds the sum of $5,000o~ 

~l a construction manager who2erforms management and 

~9unseling services on a public construction project for a 

professi8nal fee. 

l._2_L_"Responsible managing employee" means, in the case 

of a corporation, a corporate employee empluyeJ in a 

managerr.e!"'.t caodc.ity or, !_n the case of _a partnership,~ 

general unlimited partner who, w~en his principal or 

emoloy':'r :s actively engaged a_s __ a contractor, exercises and 
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~--~--position to exercise authority in connection with 

his principal or employer's contracting business by: 

(a) making technical and administrative decisions; 

{b) hiring, superintending, promoting, transferri~ 

laying off, disciplining, or discharging other employees and 

directing them, either by himself or through others, or 

effectively recommending such action on behalf of his 

principal or employer.'' 

NEW SECTION. Section 4. Rules hearings 

subpoenas -- cease and desist orders. The board may: 

(l) adopt rules to implement this chapter; 

(2) hold hearings in accordance with the Montana 

Administrative Procedure Act; 

[3) compel the attendance of witnesses or the 

production of books and papers: 

(4) whenever it appears to the board that any person 

has engaged or is about to engage in any act or practice 

constituting a violation of any provision of this chapter or 

any rule or order issued under this chapter, in the board's 

discretion: 

(a) issue an order directing the person to cease and 

desist from continuing the act or practlce after reasonable 

notLce and opportunity for a hearing; the board may issue a 

tem~orary order pending the hearing which remains in effect 

until 10 days after any heari~g is held or which becomes 
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final if the person to whom notice is addressed does not 

request a hearing within 15 days after receipt of the 

notice; or 

(b) without the issuance of a cease and desist order, 

bring an action in any court of competent jurisdiction to 

enjoin such acts or practices and to enforce compliance with 

the provisions of this chapter or any rule or order issued 

under this chapter. Upon a proper showing, a permanent or 

temporary injunction, restraining order, or writ of mandamus 

must be granted and a receiver or conservator may be 

appointed for the defendant or the defendant's assets. 

S.e.::.L.i.uu 5. 5ecr:ion JJ-Jl-.i.U4, MCA, is amended to read: 

''37-71-104. R~eerd~ Offices -- records. ill The 

depar~m~ft~ board may maintain offices in as many localities 

in the stat~_ as it finds --~eces~ary to carry out the 

provisions of_this chapter. The __ board ~hall must maintain at 

Helena, Montana, open to public inspection during office 

hours, a complete indexed record of all applications and all 

licenses issued~ ~"0 all certificates at renewal~ and of 

~a~ee±±at±ons all revocations or suspensions thereof and 

shall furnish a certified copy of any license issl~ed, of 

renewal certificates, or of the ~anee±±etion~ ~ords of 

revocations or suspensions thereof, upon receipt of :he sum 

~f $1 7 ~ a"~-~~eh ~ certified copy shall he received 1n 

courts and el~ewhere as prima facie evide~ce of :he fac ~ 
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stated therein. 

(2) Credit reports, references, invest~_gative 

memoranda, and financial information or data pertaining to a 

licensee's net worth are confidential and are not open to 

public _inspection." 

Section 6. Section 37-71-105, MCA, is amended to read: 

1'37-71-105. Disposal of fees. A.!l--mortey~--eo!tec:t:ed. 

herettnd.~~ All fees collected by the board must be reasonably 

related to _the respective program costs and ~hed::-1: must be 

deposited by the department with the state treasurer, who 

shall credit them to the q~n~~ei-£tt"d-o£-the state soecial 

reyenue fund for the use or tnP board." 

Section 7. Section 37-71-201, MCA, is amended to read: 

''37-71-201. Unlawful to engage in public contracting 

business without license. It shall be unlawful for any 

person or any combination of persons to engage in the 

business or act in the capacity of public contractor as 

herein defined within the state of Montana without having a 

license therefor as herei provided. Evidence of the 

securing of any permit from a gove_!:_J]mental agency or thP 

employment of any person on a public construction ..12.£9JeCL. 

must be accepted by the bodrd or an·., court of this sta~~ 

prima facie evidence that the person securing such per~it or 

empl~yinq arty person on a public construction project is 

acting_in the capacity of a public contractor under this 

-8-
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chapter.'' 

Section 8. Section 37-71-202, MCA, is amended to read: 

''37-71-202. eerta±ft--~maii-or-f~der~t-p~biie-eontraet~ 

exempt Exemptions. This chapter does not apply to: 

t!l Not~~n9-here~n-~ha~i-re~tt±re-any-eon~raetor-to-pay 

any-iieen~e-fee-en any public contract project of a value 

less ~han $5,0007£ ner-~ha~±-any-eontraetor-~e-reqtlired-te 

na~e-a-t±e~n~e--herettnde~--±n--order--to--~tlbmit--a--bid--or 

~ro~o~a±--£er--eontraet~-ed~erti~ed-to-be-tet-by-the-Montana 

hi9hway-eomm±~~ien-where-federal-a±d-±~--obta±ne0--£rom--~he 

btlreatl--of--~ttblie-roads-er-the-department-of-a9r±etlittlre-of 

the-ijni~ed-States,-ne±ther--~ha±t--a--~~~ee~~e~r--bteee~--ee 

~eq~±re~--to--be--tiee~~erl--as--provtderl--herein--beto~e-the 

awarrirnq-and-execution-of-any-eontraet--to--be--iet--by--the 

state--~i9hway--eomm~~~±o~-where-feder~t-a±d-from-the-etlreatl 

of-pab~te-roae~-or-the--rlepartment--of--a9rietl±ttlre--of--the 

Bniteri-States-±s-±n~o±~eo~ 

(2) any contractor who contracts exclusively with the 

federal government, an instrumentality of the federal 

governme~t, an IndLan tribe, or a __ !ribal member within the 

exter1cr boundaries o! __ an Indian reservation; 

~3) work done exclusively by an employee of the United 

States government, the state of Montana, cr any town, city, 

cour.:v, O;>cnool rlistric_~, ~igation d:._~~r-~c __ t• reclamation 

d~stc::.c:, or ·:.S_Q_~r p_?litical subdivision of this state; 
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(4) officers of a court when they are acting within 

the scope of their office; 

{5) work done exclusively by public utilities 

operating under the regulation of the public service 

commission on construction, maintenance, and development 

work incidental to their business: 

(6) the sale or installation of any finished products, 

materials, or articles of merchandise that are not actually 

fabricated into and do not become a permanent, fixed part of 

the structure; 

ill__!~stered architects or registered professional 

engineers; 

(8} a person who merely furnishes materials or 

supplies without f~bricating them into or consuming them in 

the performance of the work of a public contractor." 

NEW SECTION. Section 9. Classification of licenses. 

(l) Far the purpose of classification, the contracting 

business includes: 

(a) the general engineer1ng contracting field. A 

general engineering contractor 1s a contractor whose 

principal contracting business is in connection wi~h fixed 

works, including irrigation, drainage, water supply, water 

power, flood control, harbors, railroads, highways, tunnels, 

a1rports and a1rways, sewers and sewage disposal systems, 

bridges, inland waterways, pipe:ines for tra~smission of 

-10-
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petroleum and other 1 iquid or gaseous substances, 

refineries, chemical plants and indust'rial plants, piers and 

foundations, ·and structures or work incidental thereto. 

(b) the general building contracting field. A general 

building contraCtor is a contractor whose principal 

con~racting business is in connection with any structure 

built, being built, or to be built for the support, shelter, 

and enclosure of persons, animals, personal property, or 

movable property of any kind, requiring in its construction 

the use of more than two unrelated building trades or 

crafts, or to do or supe~intend the whole or any part 

thereof. 

(c) the specialty contracting field. A specialty 

contractor is a contractor whose operations as such are the 

performance of construction requir~ng special skill and 

whose principal contracting business involves the use of 

specialized building trades or crafts. 

(2) General engineering contracting and genf>ral 

building contracting are mutually exclusive -L~lds of 

contracting. 

(3) This section does not prevent the board from 

establishing, broadening, limiting, or otherwise 

effectuating classifications in a manner consisten~ with 

established custom, usaqe, and procedure in the con3T:"_ructi 

business. 
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[4) The board may limit by rule the fields of public 

contracting and scope of the operations of a licensed 

contractor. 

( 5) The board is prohibited from establishing 

classifications in such a manner as to determine or limit 

craft jurisdictions. 

Section 10. Section 37-71-211, MCA, is amended to 

read: 

"37-71-211. Application for license contents 

fees. i!l To obtain a license under this chapter~ the 

applicant shall submit on such forms as the a~p8~tme"e boaE~ 

shall prescribe an appl1cation, under oath, which shall 

contain a statement of the applicant's experience and 

qualifications as a contractor; the value and character of 

contract work completed and far whom performed during 5 

years prior to the filing of such application; and a 

complete financial statement oreoared by a certified public 

accountant on such forms and disslosing such information as 

shall be required by the aep~~-ment board. Such application 

shall also contain sue~ :··her information as may bo 

reque~ted by the department board under such rules as ffidy b~ 

adopted by the deper~ment board and which will assist the 

depB~tment board in determining the applicant's fitness to 

act in the cdpacity of a public contractor as defined in 

this chapter. Such application shall also contain a 

-12-
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statement that the applicant desires the issuance of a 

license under the terms of this chapter and shall specify 

the f~eid fields of contracting 8ftd--t~e--el8~~--of--lieeft~e 

licenses applied for. 

(2) The application must be accompanied by a fee fixed 

by the board. 

ill____Ti the holder of a license within a field of 

contracting applies for another license within a different 

field of contracting or a different classification wit~in 

the same field of contracting, he shall ~Y an additional 

fee established by th~ board, which may not exceed 25% of 

the fe~ for the initial application for a license.'' 

Section 11. Section 37-71-212, MCA, is amended to 

read: 

"37-71-212. rnvestigar.ion 

license. It shall be the duty of 

of applicant -- issuance of 

the eep~~tme~t board to 

investigate and determine the applicant's fitness to act in 

the capacity of public contractor as defined in this 

chapter, a"d based on the following criteria: 

(1) The board must req~ire an applicant to show such a 

degree of exp~rience, financial responsibility, and general 

knowledge of the building, ~a~~-~Y-~- health, and lien laws of 

~he state of Montana and the rudimentary princ1ples of the 

ccnt_rdctinq business as lt conside_~E:£.§"SSa_~_y_ for !:he 

s<Jfety_an.d protection cf the pu:U'.:..c. 
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(2} An applicant may satisfy experience and knowledge 

requirements in the following ways: 

(a) if an individual, he may qualify by personal 

appearance or by the appearance of his responsible managing 

employee; or 

(b) if a partnership, corporation, or any other 

combination or organization, it may qualify by the 

appearance of the responsible managing employee of the firm. 

(3) The individual qualifyi~g on behalf of an 

individual or firm under subsection (2} must allege and 

prove that he is a responsible managing employee of such 

individual or firm. 

(4) The board may, under reasonable rules adopted by 

i!=, investigate, classify, and qu~_!if_y_ applicants for public 

contractors' licenses by written or oral examinations, or 

both. The board is authorized to issue publ:c contractors' 

licenses to qualified applicants. The examinations may, ~n 

the discretion of the board, be given in ?Pecific 

classifications only. 

{5) The financial responsibili1:y ~-~ __ an applicant or a 

licensee must be established according to rules.~dopted by 

the board. The rules may include the followi~tandards and 

criteria in connection with e~~~~ -~~icant or public 

ccntractor and each associate or par~ner ~hereof: 

[a) net worth; 

-1-l.-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

u 

13 

14 

15 

16 

17 

1B 

19 

20 

21 

22 

23 

24 

25 

(b) amount of liquid assets; 

(C) prior payment and credit records; 

{d) previous business experience; 

(e) prior and pending lawsuits; 

(f) prior and pending liens; 

(g) adverse judgements; 

LC 0729/01 

(h) prior suspension or revocation of a con~ractor's 

license in Montana or elsewhere; 

(i) past and present business record of solvency: and 

(j) information obtained from confidential financial 

references and credit reports. 

(6) lf the applicant or contractor is a corporation, 

its financial responsibility must be established 

independently of and without ~eliance on the as~ets of its 

officers, directors, or stockholders, btlt the financial 

responsibility of its officers and directors may be inquired 

into and considered as a criterion in determining the 

corporation's fi0~ncial responsib~lity. The board may 

requJ.re an applicant or contractor to furnish a suret} bond 

or other security acceptable to the_ board, 1n an amount 

fixed by the board. 

(7) An applicant for a public contractor's license and 

each offi_cer, director, partner, and associat~ _thereof must 

possess good character. Lack of character may _i=?f2' ~_::;_-~_~lish~~"' 

Q..y_ showing that the applicant or any offi~_er, ·]i~-~-~ 
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partner, or associate thereof has: 

(a) committed any act which, if co~~itted by any 

licensed public contractor, would be grc~nds for the 

suspension or revocation of a public contrac-~r·s ~:cense; 

(b) entered a plea of guilty to, been ~=~nd guilty of, 

or been convicted of a felony or crime i~volving moral 

turpitude arisiny out of, in connection with, ~r related to 

the activities of such person in such a manner as to 

demonstrate his unfitness to act as a public contractor, and 

the time for appeal has elapsed or t~e judgment of 

conviction has been affirmed on appeal: or 

(c) had a licens" r:evok.ed for rea.s::ns that would 

preclude the granting of a license for which tne application 

has been made. 

ill "o No license shall be issued t·:J ~tt~l"' an applicant 

until the expiration of 10 days from and afte~ the fil:ng of 

such application. The license so issued in pursuance of the 

fir~t application shall ent:tle the lice~see to ac: as a 

public contractor w1thin .Ls state, suoject to the 

limitation~ of such license, unti: the expiration of l~ 

then-current calendar year.'1 

NEW SECTION. Section 12. Power to -...al.ve certalfl 

requirements. In a case in which an applica~: has previously 

been licensed 1n Montana or elsewhere as an :~dividual, as a 

member of a lic-ensed partnersflip, or as a:c officer o:: a 

-1.6-
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corporation and the prior license has never been suspended 

or revoked and there is no disciplinary proceeding pending 

against the applicant or any licensee with whom he has been 

associated, the board may waive the requirement for written 

or oral examinations or information requested in 

prescribed application form or any part thereof. 

NEW SECTION. Section 13. Persons ---------- prohibited 

the 

from 

serving as -officers, directors, associates, or partners of 

licensee. (1) Any person is prohibited from serving as an 

officer, director, associate, or partner of a licensee who: 

{a) has been denied a license or has had his license 

revoked or suspended or has been denied a renewal of a 

license; or 

(b) has been a member, officer, director, or associate 

of any partnership, corporation, firm, or association whose 

application for a license has been denied or whose license 

has been revoked or suspended or which has been denied a 

renewal of a license and, while acting as such member, 

officer, director, or associate, had knowledge of or 

participated 1n any of the events leading to denial, 

revocation, o~ suspension. 

(2) Any act or omission constituting a cause for 

discipl1nary action against any partnership, corporation, 

f1rm, or association also constitutes a cause for 

disciplinary action against any licensee who is a member, 

-l 7-
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officer, director, or associate of such partnership, 

corporation, firm, or association and who participated in 

the prohibited act or omission. 

NEW SECTION. Section 14. Cessation of association of 

responsible managing employee -- replacement. (1) If the 

individual qualifying on behalf of another individual or a 

firm pursuant to 37-71-212 ceases for any reason to be 

connected with the licensee, the licensee shall notify the 

board in writing within 30 days of such cessation of 

association or employment. If a notice is given, the license 

shall remain in force for a reasonable length of time to be 

set by the board, not to exceed 60 days from the date of 

such cessation of association or employment. 

(2) The licensee shall replace the person originally 

qualified with another individual similarly qualified and 

approved by the board within the time limit prescribed by 

subsection {1), unless extended by the board for good cause. 

(3) If the licensee fails to notify the board within 

the 30-day period, his license must be automatically 

suspended. The license must be reinstated upon the 

replacement of the person originally qualified by another 

individual similarly qualified and approved by the board. 

Section 15. Section 37-71-213, MCA, 1s amended to 

read: 

''37-71-213. Renewal wa1t:..ng period after 

-1a-
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eane@iia~~o" revocation. (1) Any license issued under the 

provisions of this chapter may be renewed for each 

successive calendar year by obtaining from the dep8rtmen~ 

board a certificate of renewal thereof. For the purpose of 

obtaining such certificate of renewal, the licensee shall 

file with the de~er~ment board an application therefor, 

stating the field of contracting and class of license 

applied for and containing at least the same information as 

that required in the application for the original license. 

The application for such certificate of renewal must be made 

to the ~epa~tment board on or before March 1 of each 

:;;.;,;:;;,:.::;:;;:;.;;o:;. .:a.lew.laL yt:aL, and sucn renewal cert1ticate shall 

be good for the then-current calendar year. 

(2) At the time of filing the application for a 

certificate of renewal, the applicant shall pay to the 

depa~tment board a license fee ~qu~i-te-58%-of--th~--i~een~e 

ree--fo~--the--ori9ina~-iieense fixed by the board, provided 

that if any applicant for a certificate of re~ewal shall 

apply for a renewal under a different field er-e~~~~ from 

the license theretofore issued to him, -::Jch new license 

shall be issued only upon the same showing and under the 

same terms and conditions and upon payment of the same fee 

required for the issuance of an original license. 

t3t--A±±--eert~f±eates-of-renew~i-wherei~-~h~-l~~~~ee~·

doe~-not-appiy-for-a-ehange-in-the-f~e±d-e~-e~d~~-ef-±±~e~ 
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she%%-&e-t~s~~d-by-the-de~~~meftt-to-tne-app%iee~t-fe~~hw±~~ 

when-the-8ppliefttion-t~-£i%ed-ftnd-~he--±±een~e--~enewal--£ee 

p8ido 

t4till After eaneei:l:ati-or'l: revocatio_n of a license, 

such licensee shai:l ~ not be relicensed d~rin9-~he-ettrrent 

ealenda~-year-±n-whieh-the-o££ense-wa~--eommitted within 6 

months of the date on which the license was revoked." 

Section 16. Section 37-71-301, MCA, is amended to 

read: 

"37-71-301. Complaints against licensee -- grounds 

investigation -- hearing suspension of license 

appeals, (1) Any person other organization may file a 

duly verified complaint with the department board charging 

that the licensee is guilty of one or more of the following 

acts or omissions: 

(a} abandonment of any-eontraet or failure to complete 

or to prosecute diligently const~uction projects ~or the 

state:J price, including :t~odift, ~--~_iC)~~ without legal excuse; 

(b) diversion of func· ~r property received under 

exprt::~s agreement for ~)Lc.. ecut.ion or completion of a 

specific contract under this chapter or for a speciEiE 

purpose in the prosecution or completion of any contrac~ and 

their application or use for any other contract, obligation, 

or purpose with intent to defraud or deceive creditors or 

t.:12 ownc.r; 
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(c) the doing of any willful fraudulent act by the 

licensee as a public contractor in consequence of which 

another is substantially injured; 

(d) the making of any false statement in any 

application for a license or renewal thereofi 

(e) the failure to comply with the provisions of 

18-1-112 requiring preference of products manufactured or 

produced in this state by Montana industry and laboro; 

(f) wiLful and £rejudicial departure from or 

disregard of olans or specifications in any material respect 

without the consent of the owner, his duly authorized 

representative, or the person entitled to have the 

particular construction project or operation completed in 

accordance ~ith the plans and specifications; 

_i_g_l_ willful failure or refusal, ~ithout legal excuse, 

on the part of a licensee to comply_ with the terms __ _Qf____..§. 

construction contract or written warranty, ~hereby causing 

material injury to another; 

(h) willful or deliberate disregard and violation 2_f: 

( i) the building laws_ of the state or any pol i tJ-cal 

subdivision :~ereof: or 

(ii) t~e saf~ly laws or labor laws of :he state; 

(lJ wi::ful or deliberate failure oy any licensee or 

agent or :dficer there_of to pa_y~monev when due for 

materials ~= services rendered 1n connectlon with his 

-2:-
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operations as a public contractor, when he has the capacity 

to pay or has received sufficient funds therefor as payment 

for the particular construction work, project, or operation 

for which the services or materials were rendered or 

purchased, or the false denial of any such amount due or the 

validity of the claim thereof with intent to secure a 

discount upon such indebtedness or with intent to injure, 

delay, or defraud the person to whom such indebtedness is 

due; 

(j) failure to establish financial responsibility in 

the manner provided in 37-71-212 at the time of renewal of 

the license or at any other time required by the board; 

~acting in the capacity of a public contractor 

under any license except: 

(i) in the name of the licensee as set forth upon the 

license; or 

( ii) as an employee of __ . the licensee as set forth in the 

application for such license or as later changed pursuant to 

this ~hapter and the rules of the board; 

{l) intentionally ~~~~ing the provisions of 

chapter by: 

this 

ill aiding or abe:~inq an unlicensed person co ~vade 

thP provisions of this chapt~~l 

(ii} combining or_ conspir1no with an unlicensed person 

to perform ~n unauthorized act; 
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(iii) allowiri§ a license td be used by ~n unlicensed 

person; 

(iv) acting as agent, partner, or associate of an 

unlicensed person; or 

(v) furnishing estimates or bids to a0 unlicensed 

person; 

(m) any attempt by a licensee to assign, transfer, or 

otherwise dispose of a license or permit the unauthorized 

use thereof; 

(n) workmanship which is not commensurate with 

standards of the tr~de in general or which is below buildin~ 

or construction codes adopted by the city or cqunty in which 

the work is performed. If no applicable building or 

construction code has been adopted locally, then workmanship 

must meet the standards ~etermined by the latest edition of 

the Uniform Building Code, Uniform Plumbing Code, or 

National Electrical Code .ad~pted by the ~~ate. 

(o) acting in the capacity of a contractor be_yond _the 

scope of the license; 

(p) bidding to __ contract or contracting ~cr a sum for a 

construction contract or project in exces? of the limit 

placed on the license by the board~ 

i__g__l_ knowingly entering into a contract with a 

contractor ~hile that contractor is not licensed or biddin~ 

a contract or entering in~o a contract .~ith-a contractur for 

-23-
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work in excess of his limit or beyond the scope of his 

license; 

{r) advertising as a public con~ractor without a valid 

license in the appropriate classification es~ablished by 

(secti~n 9}. Advertisi~g must include the contractor's 

license number; and failure to do so is grounds for a 

complaint under this section. 

(s) failure in any material respect to comply with the 

pcovisions of this chapter or the rules of the board. 

(2) Upon the filing of such complaint, the departme~e 

bc.::.rd :;!":..-:;.!! iu·.;.:.;.L~ye~L~ Ll.1t' i..,;!ldtg@ and wJ.cnJ.n bU oays atter 

the filing of such complaint render and file a preliminary 

decision, with the reasons therefor. If the d~partmenti~ 

board's preliminary decision be that the licensee has been 

guilty of any of such acts oc omissions, the depa~tme~t 

board sh8l±-~~~penrl may take disciplinary action against the 

contractor's license in accordance_with 37-71-302. At any 

time within 20 days thereafter, the complainant or the 

contractor may petition the departme"t board for a rehea~in~ 

cont~_~ted ca~e hearing in accordance with the MontanA 

Admin~stcative Procedure _Act. !n--t~e--o~d~r--9rant±n~-o~ 

de~y~~~-~~~~-rehea~±n9,-tne-department--~hall--~et--Eor~h--a 

~tateme~t--o£--the--~a~t±e~±er--9ro~nd~--and-rea~on~-£or-the 

dep~rtmenti~-aet±ons-on-sueh-pet±t±on-and-~hall-mei~-a--~~PY 

of-~tleh-order-eo-ehe-partte~-who-~a~e-appeared-i"-~~pport-~f 
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or--i~--op~o~ition--to--the--p~titien--for--rehe~ringo--i£-a 

rehearin9-be-graneed,-th~-department-~ha~i--set--the--m8~ter 

£or-£~rther-hearing-on-d~e-not~ee-to-the-part~e~-andT-with±n 

36---days---after---subm±ss±on--of--the--matterr--serve--the 

department~s-dee±e±en-after-rehear±ng-~n-i±ke-menner--as--an 

or±~±ne±-deei~ion• 

f3t--The--£±i±ng--o£--stteh-petit±on-£or-rehear±nq-as-to 

the-department~s-aet±ons-in--~tt~pend±ng--or--eanee±ing--stteh 

±±eense--s"ai±--sttspend--the--operation--of--stteh-aet±on-and 

perm±t-the-±±eeneee-to-eont±ntte-to-do-b~e±ness-as--a--pttbi±c 

eontraetor--pen~±nq--finai-determ±nat±on-eE-the-contro~er~yo 

t4t--Wtehin-38-day~-efter-~ke--deeiaion--on--~~heeri~q7 

a~y--party--099ri~~ed-~y-s~ch-deci~±on-of-the-Oepartment-may 

a~~eol-th~r~from-to-the-d±~tr±et-eo~rt-±n-and-for-the-ee~~ty 

±~-wh±ch-e~e-±icen~ee-~nde~-th±s--ehapter--re~±de~--or--doe~ 

btl~ine~~---a~--a--ptlh±ie--eontraetor--by--ser~±nq--tlpon--~he 

department--a--noeice--of--~tleh--eppea±o--The--matter--~hal± 

therertpon--Oe-heard-de-no~o-by-the-d±~t~iet-eo~rto-An-eppea± 

may-he-ta~en-from-the-dee~sion-of-ehe-di~tr±ct-eotlrt-~n--the 

~ame-manne~-a~-appeal~-±n-other-e±~±T-ease~. 

t5t--In--all--ea~es--where--the--lieensee-has-f±%ed-h±~ 

notiee-of-a~~ea±-from-the-deei~ion-of-ehe-department··or-from 

~he-dee±s~e~-~f-the-d±striet-eo~rt,-atleh-l±eensee--shall--be 

e~t±eled--e~--eontintle-te-do-b~si~e~~-8~-a-ptlb±±e-eont~a~tor 

pe~din~-f~n~~-deei~ion-o£-ehe-eon~rover~y~·· 

-25-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0729/01 

Section 17. Section 37-71-302, MCA, is amended to 

read: 

"37-71-302. Penaitie~ Violations discipline 

penalties. {1) Any person or other organization acting in 

the capacity of public contractor within the meaning of this 

chapter without a license as herein provided shall be guilty 

of a misdemeanor and shall upon conviction thereof, if an 

individual, be punished by a fine of not to exceed $500 or 

by imprisonment in the county jail for a term not to exceed 

6 months or by both such fine and imprisonment, in the 

discretion of the court. The same penalties shall apply 

upon conviction to any member of a partnership or 

construction, 

corporation 

managing, 

or other 

or directing 

organization 

officer 

consenting 

to 

of 

any 

any 

to, 

participating in, or aiding or abetting any such violation 

of this chapter. 

1~2 No license may be used for any purpose by any 

person other than the person t? __ whom such license is issued, 

and no license may be assigned, transferred, or otherwise 

disposed o~_to permit the unauthorized use ______!:.hereof. The 

~icense of any person who violate~ any provision of this 

section shall be automatically canceled and revoked. 

(3) The board may suspend or revoke a license, refuse 

renewa_;L_ of a license, impose lirr.its o~1-~he field, scope, anQ 

l!l'?_netary limit of a license, or repr:..mand :Jr take other less 

-26-
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severe or 

increasing the amount of th~ ,uretx bond or cas~ deposit of 

the licensee, if the lic~neee commits any act which 

constitutes ~ cause for disciplinary action. 

{4) No person engaged in the business or acting in the 

capacity of a public contractor may brin9 or maintain any 

action in the courts of this state for the collection of 

compensation for the performance of any act or contract for 

which a license is required by this chapter without alleging 

and proving that he was a duly licensed contractor when the 

job was bid and durin9 the performance of such act or 

contract. 

(5) Any person convicted of acting as a public 

contractor without a licen~e may be disqualified from taking 

a written or oral examination for a contractor's license for 

a period of 6 months from the date of his conviction. 

t~ti!l A person failing to file a contractor 1 s license 

return as provided and required by the department of 

revenue,--~pen--conviet±onr shall, upon conviction, be fined 

not less than $1,000 or more than $10,000.'' 

Section 18. Section 15-50-205, MCA, is amended to 

read: 

''15-50-205. Additional license tax imposed. (1) In 

addition to the fees enumerated in 37-Ti-294 Ti~le 37, 

cha~ 71, each public contractor shall pay to the 

-27-
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depa.c~J\"t oi. .r.evenue afl ad.di.tional license fee i·n a swu 

equal to 1% of the gross receipts, as defin€d in 37-71-101, 

from public contracts during the income year for which the 

license is issued. 

{2) The additional license fee shall be computed upon 

the basis of the entire contract for each separate contract 

let by any of the public bodies as specified in 

37-71-10lt4t. ,, 

Section 19. Section 15-50-206, MCA, is amended to 

read: 

"15~50-206. Withholding license fee from payments --

refunds~ (1) The prime contractor shall withhold the 

addi tiona! H license fee from payments to his 

subcontractors and inform the department of revenue on 

prescribed forms of the amount of the additional 1% license 

fee in his account to be allocated and transferred to the 

subcontractor. The notification to transfer portions of the 

additional l% license fee must be filed within 30 days after 

each payment is made to subcontractors. If any prime 

contractor fails to file the required allocation and 

transfer report at the time required by or under tht 

prov1sions of this chapter, a penalty computed at the rate 

of 10% of the additional 1% license fee withheld from 

subcontractors shall be due from the prime contractor. 

(2) The state, county, city, or any agency or 

-28-
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department thereof, as described in 37-7l-lOlt4t~ for whom 

the contractor is performing public work shall withhold, in 

addition to other amounts withheld as provided by law, l% of 

all payments due the contractor and shall transmit such 

moneys to the department of revenue. In the event that the 

1% of gross receipts, as defined 1n 37-71-101, is not 

withheld as provided, the contractor shall make payment of 

these amounts to the department within 30 days after the 

date on which the contractor rece1ves each i11crement of 

payment for work performed by the contractor. 

{3) Any overpayment of the 1% of gross receipts, as 

defined in 37-71-101, withheld or paid by any contractor 

hereunder shall be ~efunded by the department of revenue at 

the end of the income year upon written application 

therefor." 

NEW S2CTION. Section 20. Repealer. Sections 37-71-103 

and 37-71-204, MCA, are repealed. 

NEW SECTION. Section 21. Extension of authority. Any 

19 existing authority of the department of commerce to make 

20 rules on the subject of the provisions of this act is 

21 extended to the provisions of this act. 

22 ~EW SECTION. Section 22. Codification instruction. 

23 (l) Section 1 1s intended to be codified as an integral 

24 part of Ti~le 2, chapter 15, part 18, and the provisions of 

25 Title 2, chapter 15, part ~8, apply to section 1. 
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(2} Sections 2, 4, 9, and 12 through 14 are intended 

to be codified as an integral part of Title 37, chapter 71, 

~nd the provisions of Title 37, chapter 71, apply to 

sections 2, 4, 9, and 12 through 14. 

NEW SECTION. Section 23. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 24. Effective date. (1) Except 

as provided in subsection (2), this act is effective January 

1, 1986. 

( 2) Section and this section are effective on 

passage and approval, but rules adopted pursuant to section 

4 may not be effective prior to January 1, 1986. 

-End-
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STATE OF MONTANA 
REQUEST NO. FNN 248-85 

F I S C A L N 0 T E 
Form BD-15 

In compliance with a written-request received January 29, 
Fiscal Note for S.B. 210 pursuant to Title 5, 
Background information used in developing this Fiscal Note 
Planning, to members of the Legislature upon request. 

19 85 , there is hereby submitted a 
Chapter 4, Part 2 of the Montana Code Annotated (MCA). 
is available from the Office of Budget and Program 

DESCRIPTION OF PROPOSED LEGISLATION: 

Revising laws relating to public contractors and creating a Board of Public Contractors authorized to 
regulate and license public contractors. 

ASSUMPTIONS: 

1. $275,000 estimated from 2,043 licensees in FY 85 to continue in FY 86-87 
2. 7 members attend 2 meetings a year = 28 meeting days 
3. Applies only to public contractors, not private contractors 
4. 40 pages rules at $14.00 a page 
5. 60 hours legal at $40 an hour per year 
6. 1.00 clerical FTE in FY 86, 2.00 FTE (Grade 11, step 2) in FY 87 plus·18\% benefits (additional FTE 

is an inspector in FY 87) 
7. Equipment required (electronic automated typewriter, file cabinets) 
8. Exam costs $500 per year 
9. Indirect costs, rent, equipment repair, other expenses at $6400 in FY 86, $2,150 in FY 87 
10. Assume automated licensing system implementation under board 
11. Assume an internal departmental loan will be used to cover start-up costs. 

FN5:C/3 

f)rhJnl l_ JL:iz;-
~- -- ---v--~ 

BUDGET DIRECTOR 
Office of Budget and Program Planning 

Date: Fd _;2.~ J7c-.s--
r--·~ sf) )_/0 



Request No. FNN 248-85 
Form BD~15 Page 2 

FISCAL IMPACT: 

Fiscal Impact on General Fund 

Revenues: 

Revenue deposited 
In General Fund: Current 

Proposed 
Impact on General Fund: 

Expenditures: 

Current 
Proposed 

General 
Fund 
Cost 

$ 32,564 
-0-

FY' 1986 

Net increased cost of program 

NET IMPACT ON GENERAL FUND: 

Reduced Costs: 
Reduced Revenue: 

Net Impact 

NOTE: 

FY 1986 

$ 32,564 
($275,000) 
($242,436) 

FY 1986 

$ 275,000 
-0-

($ 275,00) 

State 
Special 
Cost 

-o-
$ 33,672 

FY 1987 

$ 275,000 
-o-

($ 275,000) 

FY 1987 

General 
Fund 
Cost 

$ 32,010 
-o-

FY 1987 

State 
Special 
Cost 

-o-
$69,274 

Biennium 

$550,000 
-o-

($550~000) 

Biennium 

($485,426) 

Biennium 

$ 64,574 
$102,946 

$ 38,372 

This bill requires that fees be deposited into a state special revenue account and be set at a rate commensurate 
with the costs of the program. This will result in public contractors paying $430,000 less in license fees 
over the bienaium. 
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APPROVED B¥ COMMITTEE 
ON STATE ADMINISTRATION 

SENATE BILL NO. 210 

IN'fRODUCED BY BLAYLOCK, BOYLAN, DRISCOLL, QUILICI 

BY REQUEST OF THE GOVERNOR'S BUILDING CONSTRUCTION 

ADVISOR¥ COUNCIL 

A BILL FOR AN ACT ENTITLED: "AN ACT TO GENERALLY REVISE THE 

LAW RELATING TO PUBLIC CONTRACTORS; CREATING A BOARD OF 

PUBLIC CONTRACTORS AUTHORIZED TO REGULATE AND LICENSE PUBLIC 

CONTRACTORS; AMENDING SECTIONS 15-50-205, 15-50-206, 

37-71-101, 37-71-104, 37-71-105, 37-71-201' 37-71-202' 

37-71-211 THROUGH 37-7!-213, 37-71-301, AND 37-71-302, MCA; 

REPEALING SECTIONS 37-71-103 AND 37-71-204, MCA; AND 

PROVIDING EFFECTIVE DATES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Board of public contractors. 

(l) There is a board of public contractors. 

(2) The board consists of seven members appointed by 

the governor with consent of the senate. The members must 

have been residents of the state for not less than 5 years. 

The members are: 

(a} one eng1neering contractor as defined in (section 

9 J; 

(b) one building contractor as defined in {section 9]; 

(C) one eieetrrea~--eo~tr~eto~ JOURNEYMAN FROM THE 

~-·· "•"""" """"' 
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BUILDING TRADES; 

(d) one mechanical contracto~; 

(e) one specialty contractor; 

(f) two members of the public who are not engaged or 

directly connected with the construction business~ 

(3} The members shall serve 4-year terms. 

(4} All members, except the public members, must have 

been engaged in their respective fields of contracting for a 

minimum of 5 years prior to the date of their appointment. 

(5} The board is allocated to the department of 

commerce for administrative purposes only as prescribed in 

2-15-121. 

NEW SECTION. Section 2. Organization 

compensation. Ill The board shall: 

meetings 

(a) elect a chairman from its membership; and 

(b) hold at least two meetings annually and at such 

other times as it considers necessary. 

( 2) Each member of the board shall receive 

compensation and travel expenses as provided for in 

37-1-133. 

Section J. Section 37-71-101, MCA, is amended to read: 

"37-71-101. Definitions. The following words, terms, 

and phrases in this chapter are, for the purposes nereof, 

defined as follows: 

(l) "Advertisinq 11 includes: 
SECOND READING 

-2- SB 210 
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(a) the issuance of any sign, card, or device; 

(b) the permitting or allowing of any s1gn or marking 

in any building or structure; or 

(C) use of a newspaper, magazine, airway transmission, 

or directory under the listing of a contractor, with or 

without any limiting qualifications. 

(2) "Board• means the board of public contractors 

provided for in [section 1). 

ti=till "Department", unless the context clearly 

indicates otherwise, means the department of commerce as 

provided in 2-15-1801. 

titill "Field of contracting" includes but is not 

limited to the distinct fields of general contracting, 

mechanical contracting, electrical contracting, and 

plumbing, heating, and air-conditioning contracting. 

t3till "Gross receipts" means all receipts from 

sources within the state, whether in the form of money, 

credits, or other valuable consideration, received from, 

engaging in, or conducting a business, without deduction on 

account of the cost of the property sold, the cost of the 

materials used, labor or service cost, interest paid, caxes, 

losses, or any other expense whatsoever. However, gross 

receipts shall not include cash discounts allowed and taken 

on sales and sales refunds, either in cash or by credit, 

uncollectable accounts written off from time to time, or 
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payments received 1n final liquidation of accounts included 

in the gross receipts of any previous return made by the 

person. 

(6) "Person" includes an individual, a firm, a 

partner_~hip, a corporation,_ an as soc ia t ion 

organization, or any combination thereof. 

(7) ''Public construction work" means: 

or other 

{a) work done for a state or local government or any 

other public body, including the construction, alteration, 

repair, addition to, subtraction from, improvement of, 

moving, wrecking, or demolition of anv! 

(i} building; 

(ii) highway or road, UNLESS IT IS FINANCED ENTIRELY OR 

IN PART WITH FEDERAL FUNDS; 

tii-it-ra±it'ol!d; 

t±vt(III) excavation; or 

f!.tiJVl other sti"ucture, project, development, 

improvement; or 

or 

(b) the erectLon of scaffolding, otner scructures, or 

works in connection with any of the activicies described in 

subsections (7)(a)(i) thro~ t~ttatt¥t (7)(A)(IV). 

t4till A "pttbite Public contractor", within the 

meaning of this chapter, includes~ 

~ any person who, in any capacity other than as the 

employee of another with wages as the sole compensation, 
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undertakes, offers to undertake, purports to have the 

capacity to undertake, or submits a bid for public 

construction work; 

(b) any person who submits a proposal to or enters 

into a contract for performing public construction work in 

the state with the federal government or state of Montana7 

or with any board, commission, or department thereof, or 

with any board of county commissioners or any city or town 

council, or with any agency of any of them, or with any 

other public board, body, commission, or agency authorized 

to let or award contracts for any public work when the 

contract cost, value, or price thereof exceeds the sum of 

S5,000Tl_ 

t5t--~he-term-up~b%±e-contr8etorn-±nci~des 

i£1 subcontractors undertaking to perform work within 

their field of contracting and within the limits of their 

class of license covered by the original contract or any 

part thereof, the contract cost, value, or price of which 

exceeds the sum of $5,000o: or 

(d) a construction manager who performs management and 

counseling services on a public construction project for a 

professional fee. 

(9) "Responsible managing employee 1
' means, in the case 

of a corporation, a corporat~loyee employed 1n a 

management capacity or, in the case of a partnership, a 
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general unlimited partner who, when his principal or 

employer is actively engaged as a contractor, exercises and 

is in a position to exercise authority in con~ection with 

his principal or employer's contracting business by: 

(a) making technical and ddmin1st~ative decisions; 

(b) hiring, supet"intendinq, promoting, transferring, 

laying off, disciplining, or discharging other employees and 

directing them, either by himself or through others, or 

effectively recommending such action on behalf of his 

principal or employer.'' 

NEW SECTION. Section 4. Rules hearings 

subpoenas -- cease and desist orders. The board may: 

(1) adopt rules to implement this chapter; 

(2) hold hearings in accordance with the Montana 

Administrative Procedure Act; 

(3) compel the attendance of 

production of books and papers; 

witnesses or the 

( 4) whenever it appears to the board that any person 

has engaged or is about co engage in any act or pract1ce 

constituting a violation of any provision of this chapter or 

any rule or order issued under this chapter, in the board's 

discretion: 

(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing; the board may iss~e a 
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temporary order pending the hearing which remains in effect 

until 10 days after any hearing is held or which beccmes 

final if the person to whom notice is addressed does not 

request a hearing within 15 days after receipt of the 

notice; or 

(b) without the issuance of a cease and desist order, 

bring an action in any court of competent jurisdiction to 

enjoin such acts or practic@s and to enforce compliance with 

the provisions of this chapter or any rule or order issued 

under this chapter. Upon a proper showing, a permanent or 

tempotary iniunction, restraining nrti~=>or: w~it c~ ~~~d~~~~ 

must be granted and a receiver or conservator may be 

appointed for the defendant or the defendant's assets. 

Section 5. Section 37~71-104, MCA, is amended to read: 

11 )7-71-104. Recorde Offices records. ill The 

dl!pe:rtfttl!"~ board may maintain offices in as many localities 

in the state as it finds necessary to carry out the 

provisions of this chaoter. The board ~na±± ~maintain at 

Helena, Montana, open to public inspection during office 

hours, a complete indexed record of all applicaticns and all 

licenses issuedL e:n~ all certificates of renewalL and of 

ee:nee-i::te:e~or'ls all revocations or suspensions thereof and 

shall furnish a certified copy of any license issued, 0f 

renewal certificates, or of the eaneeitetion~ records of 

revocations or suspensions thereof, 'Jpon receipt of the sum 
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of $17~ and-stleh ~ certified copy shall be received in all 

courts and elsewhere as prima facie evidence ~f the facts 

stated therein. 

(2) Credit reports, refe:-~ investigative 

memoranda, and financial information or data pertaining to a 

licensee's net worth are confidential and are not open to 

~lie inspection ... 

Section 6. Section 37-71-105, MCA, is amended to read: 

''37-71-105. Disposal of fees. Al±--mon~ye-eo~~eeted 

here~ndl!~ All fees collected by the board muse be reasonably 

r>?lated tc !:he ::-c.:pc.:ti·.;c p.rvy~.-a.m l..:V.l::it.:::> dnci ~rote:±t must be 

deposited by the department with the state treasurer, who 

shall credit them to the 9ene~8i-f~~d-o£-the state special 

revenue fund tor the use of the noard." 

Section 7. Section 37-71-201, MCA, is amended to read: 

''37-71-201. Unlawful to engage in public contracting 

business without license. It shall be unlawful for any 

person or any combination of persons to engage in the 

business or act in the capacity of public contractor as 

herein defined within the state of Montana without having a 

license therefor as herein provided. Ev:dence of the 

securing of any permit fr~m a governmental agency or the 

emplovment of any oerson on a ~blic construction project 

must be accepted by the board or ciny court of this stat~ as 

orlma facie evidence that the person securing sucn permit_ or 
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employing any person on a public construction project is 

acting in the capacity of a public contractor under this 

~!!__a__E!~" 

Section B. Section 37-71-202, MCA, is amended to read: 

"37-71-202. e~rte~n-smaii-or-£ederai-p~bl~e--eofttraet~ 

eMempt Exemptions. This chapter does not apply to: 

i!l Hoth~n~-bere~n-~~~li-reqtl±re-any-eeftt~aetor-te-pay 

any--~~een~e--£ee--en any public contract project of a value 

less than ss.ooo,L ner-~hall-any-eentraeter-be--req~~red--to 

ha~e--a--l~een~e--~eretlnder--±n--order--~o--sttbm±t--a-b±d-or 

propo!al-£or-eontraets-ad~ert±sed-to-be~let-by--the--Montana 

highway--eemmiss±on--where--£ederal-a±d-±s-obtained-£rom-the 

~ttre~tt-o~-p~~~ie-roads-or-the-department-of--agr±ctt±tttre--o£ 

the--Bnited--States,--"e~ther--5haii--a-stteees5£tt±-b±dder-be 

req~±red-to--~e--~~ee~sed--as--provided--bere±~--be£ore--the 

ewerd±n~--and--execttt±on--of--any--eontraet-to-be-±et-by-the 

state-h±ghway-comm±55~on-where-£edera~-e±d-£rom--the--bttreatt 

of--p~bi±e--roed5--er--the--department-of-agr±eulture-o£-the 

Hntted-States-±s-invo±~edo 

(2) any contractor who contracts exclusively w~th TO 

DO CONSTRUCTION WORK FOR, OR ANY CONSTRUCTION WORK PERFORMED 

FOR the federal government, an instrumentality of the 

federal government, an Indian tribe, or a t~ibal member 

within the ~xterior boundaries of an Indian reservation; 

(3) work done exclus1vely by an __ employe.e of the Un.:.ted 

-9- sa 2:.0 

1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0210/02 

States government, the stdte of Montana, or any town, city, 

county, school district, irriga~ion district, reclama.tion 

district, or other political subdivision of this state; 

(4) officers of a c~urt when they are acting within 

the scope of their office; 

f5) work done exclusively___by public utilities 

operating under the regulation of the public service 

commission on construction, maintenance, and development 

work incidental to their business; 

(6) the sale or installation of any fin~shed products! 

materials, or articles of merchandise that are not actually 

fabricated into and do not become a permanent, fixed part of 

the structure; 

ill__!egistered architects or registered professional 

engineers, WHEN ACTING SOLELY IN THEIR PROFESSIONAL 

CAPACITY, 

(8) a person who merely furnishes materials or 

supplies without f~~-~-r.::~!~-~-9_ them into or consuming them in 

the performance of the work of a publ~c contractor." 

NEW SECTION. Section 9. Classification of licenses. 

(l) For the purpose of classification, the contracting 

business includes: 

(a) the general engineer1ng contracting field. A 

general engineering contractor lS a contr3ctor whose 

principal contracting business is in connection with fixed 
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works, including irrigation, drainage, water supply, water 

power, flood control, harbors, railroads, highways, tunnels, 

airports a.nd airways, sewers and sewage disposal systems, 

bridges, inland waterways, pipelines for transmission of 

petroleum and ather liquid or gaseous substances, 

refineries, chemical plants and industrial plants, piers and 

foundations, and structures or work incidental thereto4 

(b) the general building contracting field. A general 

building contractor is a contractor whose principal 

contracting business is in connection with any structure 

b~ilt, bci~g bwilt, Ui tu U~ buiic ior the support, shelter, 

and· enclosure of persons, animals, personal property, or 

movable property of any kind, requiring in its construction 

the use of more than two unrelated building trades or 

crafts, or to do or superintend the whole or any part 

thereof. 

(c) the specialty contracting field. A specialty 

contractor iS a contractor Whose operations as such are the 

performance of construction requiring spec~al skill and 

whose principal contracting business involves the use of 

specialized building trades or crafts. 

(2) General engineertng contracting and general 

building contracting are mutually exclusive fields of 

contracting. 

{3) This section does no.t prevent the board f.rom 
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establishing, broadening, limiting, or otherwise 

effectuating classifications in a manner cor.sistent wtth 

established custom, usage, and procedure in the construction 

business. 

(4) The 

contracting and 

contractor. 

(5) The 

board 

scope 

board 

may limit by rule the fields of public 

of the operations o: a licensed 

is prohibited from establishing 

classifications in such a manner as to determine or limit 

craft jucisdictions. 

Section 10. Section 37-71-211, MCA, 1s amended to 

read: 

''37-71-211. Application for license contents 

fees. ill •ro obtain a license under this chapter 1 the 

applicant shall submit on such forms as the de~artme"~ board 

shall prescribe an application, under oath, ~hich shall 

contain a statement of the applicant's experience and 

qualifications as a contractor; the value and character of 

contract worK completed and for whorr, perforrr.ed during 5 

years pr1or to the filing of such applicationi and a 

complete financial statement prepared by a certified public 

accoun~~~ on such forms and disclosing such information as 

sha 11 be required by t.he d.~par-~m.e"t boar~. Such application 

shall also contain such other information as may be 

reque5ted by the ~ep~r~ment board under such rules as may be 
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adopted by the department board and which will assist the 

dep8r~ment board in determining the applicant's fitness to 

act in the capacity ot a public contractor as defined ~n 

this chapter. Such application shall also contain a 

statement that the applicant desires the issuance of a 

license under the terms of this chapter and shall specify 

the r±eid fields of contracting and--the--e±ass--o£--±±cenee 

licenses applied for. 

{2) The application must be accompanied by a fee fixed 

~e board. 

lll__If the holder of a license within a field of 

~~applies for another;· license within a different 

field of contracting or a different classification within 

the same field of contracting, he shall pay an additional 

fee established by the board, which may not exceed 25% of 

the fee for the initial application for a license." 

Section 11. Section 37-71-212, MCA, is amended to 

read: 

"37-71-212. Investigation of applicant -- issuance of 

license. It shall be the duty of the d~psrtment board to 

invest1gate and determine the applicant's fitness to act ln 

the capacity of public contractor as defined in this 

chapter, and based on the following criter1a: 

(l) rhe board must require an applicant to show such d 

deqree of experience, financial responsibility, and general 
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knowledge of the building, safety, health, LABOR, TAXATION, 

and lien laws of the state of Montana and the rudimentary 

E£inciples of the contracting business as it considers 

necessary for the safety and protection of the public. 

( 2) An applicant may satisfy experience and knowledg_e 

requirements in the following ways: 

(a) if an individual, he may qualify by personal 

appearance or by the appearance of his responsible managing 

employee; or 

(b) if a partnership, corporation, or any other 

combination or organization, it may qualify by the 

appearance of the responsible managing employee of the firm. 

(3) The individual 5E:!_~Li_fy_i~g on behalf of an 

individual or firm under subsection (2) must allege and 

prove that he is a responsible managing employee of such 

individual or firm. 

( 4) The board may,-ttnder-ree:sonable-t"ttie!l-adop.ted-by 

i~T ADOPT REASONABLE RULES IN ACCORDANCE WITH THE PROVISIONS 

OF THIS CHAPTER TO invescigate, classify, and qualify 

applicants for public contractors' licenses by written or 

oral examinations, or both. The board is author1zed to issue 

public contractors' licenses to qualified applicants. The 

examinations may, in the discretion of the board, be given 

in specific classifications only. THE BOARD SHALL PREPARE 

AND MAKE AVAILABLE TO APPLICANTS AND LICENSEES AN 
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INFORMATION PAMPHLET PERTAINING TO ALL STATE STATUTES OR 

RULES WHICH MAY BE COVERED IN THE EXAMINATION. 

(5) The financial responsibility of an applicant or a 

licensee must be established according to rules adopted by 

the board. The rules may include the following standards and 

criteria in connection with each a~li~ant or _public 

contractor and each associate or partner thereof: 

(a} net worth: 

(b) amount of liquid assets; 

(c) prior payment and credit records; 

(dl_ previous business exoeriPnrP: 

(e) prior and pending lawsuits; 

{f) prior and pending liens; 

(g) adverse judgements; 

(h) prior suspension or revocation of a contractor's 

license in Montana or elsewhere; 

(i} past and present business record of solvency; and 

(j) information obtained from confidential financial 

references and credit reports. 

(6) If the applicant or contractor is a corporation, 

its financial responsibility must be established 

independently of and without reliance on the assets of its 

officers, directors, or stockholders, but the financial 

responsibility of its officers and directors may he inquired 

into and considered as a criterion in determining the 
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corporation's financial responsibility. The board may 

require an applicant or contractor to furnish a surety bond 

or other security acceptable to the board, in an amount 

fixed by the board. 

(7} An applicant for a public contractor's license and 

each officer, director, partner, and associate thereof must 

possess good character. Lack of character may be established 

by showing that the applicant or any officer, director, 

partner. or associate thereof has: 

(a} committed any act which, if committed by any 

liccn~cd p~blic ~01iLLa~LuL, wuuld be grounds tor the 

suspension or revocation of a public contractor's license; 

~entered a plea of guilty_to, been found guilty of, 

or been convicted of a felony or crimP involving moral 

turpitude arising out of, in connection with, or related to 

the activities of such person in such a manner as to 

demonstrate his un~itness to act as a public contractor, and 

the time fo.r appeal has elapsed or the judgment of 

conviction has been affirmed on apoeal; or 

~had a license revoked for reasons that would 

preclude the_grantlng of a license for which the application 

has been made. 

1!1 ne No license shall be issued to ~ueh an applicant 

until the expiration of 10 days- from and after the filing of 

such application. The license so issued in pursuance of the 
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first application shall entitle the licensee to act as a 

public contractor within this state, subject to the 

limitations of such license, until the expiration of the 

then-current calendar year.•• 

NEW SECTION. Section 12. Power to waive certain 

requirements. In a case in which an applicant has previously 

been licensed in Montana or elsewhere as an individual, as a 

member of a licensed partnership, or as an officer of a 

corporation and the prior license has never been suspended 

or revoked and there is no disciplinary proceeding pending 

against the applicant or any licensee with whom he has been 

associated, the board may waive the requirement for written 

or oral examinations or information requested in the 

prescribed application form or any part thereof. 

NEW SECTION. Section 13. Persons prohibited from 

serving as officers, directors, associates, or partners of 

licensee. (1) Any person is prohibited from serving as an 

officer, director, associate, or partner of a licensee who: 

(a) has been denied a license or has had his license 

revoked or suspended or has been denied a renewal of a 

license~ or 

(b) has been a member, officer, director, or associate 

of any partnership, corporation, firm, or association whose 

application for a license has been denied or whose license 

has been revoked or suspended or which has been denied a 
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renewal of a license and, while acting as such member, 

officer, director, or associate, had knowledge of or 

participated in any of the events leading to denial, 

revocation, or suspension. 

(2) Any act or omission constituting a cause for 

disciplinary action against any partnership, corporation, 

firm, or association also constitutes a cause for 

disciplinary action against any licensee who is a member, 

officer, director, or associate of such partnership, 

corporation, firm, or association and who participated in 

the prohibited act or omission. 

NEW SECTION. Section 14. Cessation of association of 

responsible managing employee -- replacement. (1) If the 

individual qualifying on behalf of another individual or a 

firm pursuant to 37-71-212 ceases for any reason to be 

connected with the licensee, the licensee shall notify the 

board in writing within 30 days of such cessation of 

association or employment. If a notice is given, the license 

shall remain in force for a reasonable length of time to be 

set by the board, not to exceed 60 days from the date of 

such cessation of association or employment. 

{2) The licensee shall replace the person originally 

qualified with another individual similarly qualified and 

approved by the board within the time limit prescribed by 

subsection (1), unless extended by the board for good cause. 
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the licensee fails to notify the board within 

period, his license must be automaticQlly 

·rhe license must be reinstated upon the 

replacement of the person originally qualified by another 

individual similarly qualified and approved by the board. 

section 15. Section 37-71-213, MCA, is amended to 

read: 

'
1 37-71-213. Renewal waiting period after 

cane~~%at~oft revocation. (l) Any license issued under the 

provisions of this chapter may be renewed for each 

~u~~~ssive calenttar year by obtaining from the dep~re~e~~ 

board a certificate of renewal thereof. For the purpose of 

obtaining such certificate of renewal, the licensee shall 

file with the 

stating the 

~eparement board an 

field of contracting 

application therefor, 

and class of license 

applied for and containing at least the same information as 

that required in the application for the original license. 

The application for such certificate of renewal must be made 

to the depareme~t board on or before March 1 of each 

successive calendar year, and such renewal certificate. shall 

be good for the then-cur r,ent calendar year. 

(2) At the time of filing the application for a 

certificate of renewal, the applicant shall pay to the 

department board a license fee eqtla±-to-59%-e£-~~e-~±cense 

£ee-£or-th_e-or:i:~intll±-licen=te fixed J?Y the b~_i!EE., provided 
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that if any applicant for a certificate of renewal shall 

apply for a renewal under a different field o~--e±e~~ from 

the license theretofore issued to him, such new license 

shall be issued only upon the same showing and under the 

same terms and conditions and upon payment of the same fee 

required for the issuance of an original license. 

t3t--A~~-ee~tifieat~~-o£-ren~wat-w~ere±n-~h~--appiiea~~ 

doe~-not-appi:y-Eor-a-eha~9e-~n-th~-E~eld-or-eias~-of-i~een~~ 

~fta%i-be-ie~~ed-hy-the-department-to-the-app~~esn~-£erthwith 

when--the--sppi±eat±on--±s-r±led-a~d-the-l±ee~se-renewa~-f~~ 

pai~• 

t4t1Il After eanee%%ation revocation of a license, 

such licensee shaii ~ not be relicensed d~rinq-the-enrrent 

etll%ender--year--±n--whieh-the-o££en~e-was-eommitted within 6 

months of the date on which the license was revoked." 

Section 16. Section 37-71-301, MCA, lS amended to 

read: 

11 ]7-71-301. Complaint5 against licensee -- grounds 

investigation hearing -- suspension of license 

appeals.. (1) Any persdn or other organization may file a 

duly verified complaint with the deportm~nt board charging 

that the licensee is guilty of one or more of the following 

acts or omissions: 

(a} abandonment of ttr'!y-eoneraee or failure to complete 

or to prosecute diligently co~struction proJects for the 
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stated price, including modifications, without legal excuse; 

(b) diversion of funds or property received under 

express agreement 

specific contract 

for prosecution or 

under this chapter 

completion of a 

or for a specified 

purpose in che prosecution or completion of any contract and 

their application or use for any other contract, obligation, 

or purpose with intent to defraud or deceive creditors or 

the owner; 

(c] the doing of any willful fraudulent act by the 

licensee as a public contractor in consequence of which 

another is substantially injured; 

(d) the making of any false statement in any 

application for a license or renewal thereof; 

(e) the failure to comply with the provisions of 

18-l-112 requiring preference of products manufactured or 

produced in this state by Montana industry and laborTL 

(f) willful and prejudicial departure from or 

disregard of plans or specifications in any material respect 

without the consent of the owner, his duly authorized 

representacive, or the person entitled to have the 

particular construction project or operation completed in 

accordance with the plans and specifications; 

(g) willful failure or refusal, without legal excuse, 

on the part of a licensee to comply with the terms of a 

construction contract or written warranty, thereby caus~~ 
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material injury to another; 

(h) willful or deliberate disregard and violation of: 

(i) the building laws of the state or any political 

subdivision thereof: or 

(ii) the safety laws or labor laws of the state; 

(i) willful or deliberate failure by any licensee or 

agent or officer thereof to pay any money when due for 

materials or services rendered in connection with his 

operations as a public contractor, when he has the capacity 

to pay or has received sufficient funds therefor as payment 

for the particular construction work, project, or operation 

for which the services or materials were rendered or 

purchased, or the false denial of any such amount due or the 

validity of the claim thereof with intent to secure a 

discount upon such indebtedness or with intent to injure, 

delay, or defraud the person to whom such indebtedness is 

due; 

{j) failure to establish financial responsibility in 

the manner provided in 37-71-212 at ~he ~ime of renewal of 

the license or at any other time required by the board; 

(k) acting in the capacity of a public contractor 

under any license except: 

(i) in the name of the licensee as set forth upon the 

license; or 

(ii) as an employee of the licensee as set forth in the 
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application for such license or as later changed pursuant to 

this chapter and the rules of the board; 

(l) intentionally evading the provisions ~f this 

chapter by: 

(i) aiding or abetting an unlicensed person to evade 

the provisions of this chapter; 

(ii) combining or conspiring with an unlicensed person 

to perform an unauthorized acti 

(iii) allowing a license to be used by an unlicensed 

person; 

{iv) acting as agent, partner, or associate of an 

unlicensed person; or 

(v) furnishing estimates or bids to an unlicensed 

person; 

(m) any attempt by a licensee to assign, transfer, or 

otherwise dispose of a license or permit the unauthorized 

use thereof; 

(n) workmanship which is not commensurate with 

standards of the trade in general or which is below building 

or construction codes adopted by the city or county in which 

the work is pe__f!_o_l':'m~--- ~L no app~icable nuilding or 

construction code has been adopted locally, then workmanshlp 

must meet the standards determined by the latest edition of 

the Uniform Building Code, Uniform Plumbing C~de, or 

National Electrical Code adopted by the state. 
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(o) acting in the capacity of a contractor beyond the 

scope of the licensel 

(p} bidd±~g-te-eent~eet-o~-eo~t~~et~~9-for-a-sHm-£er-o 

een~tr~e~ion-eontrsct-or-p~ejeet--±n--~xee~~~-o~--the--lim±~ 

p%ee~d--e~--the--tieense--by-the-beard WILLFUL OR DELIBERATE 

FAILURE TO PAY ANY CITY, COUNTY, OR STATE TAX; 

{q} knowingly entering into a contract with a 

contractor while that contractor is not licensed or bidding 

a contract o~ entering into a cont~act with a contractor for 

work t"-exee~s-o£-hi~-%~mtt--e~ beyond the scope of his 

license; 

(r) advertisin9 as a public contractor without a valid 

license in the appropriate classification established by 

(section 9]. Advertising must include the contractor's 

1 icense number, and failure to do so is grounds for a 

complaint under this section. 

~L failure in any material respect to comply with the 

provisions of this chapter or the rules of the boacd. 

(2) Upon the filing of such complainc, the depertmene 

board shall investigate the charge and within 60 days after 

the filing of such complaint render and file a preliminary 

decision, with the reasons therefor. If the dep8rtm~~tL~ 

~oard•s prelimina~ decision be that the licensee has been 

guilty of any of such acts or omiss1ons, the deparement 

board ~t-.e%1::-~t:tep~nd may take disciplinarv action ag·ainst the 
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contractor•s license in accordance with 37-71-302. At any 

time within 20 days thereafter, the complainant or the 

contractor may petition the de~a~tme~t board for a ~e~ear±nq 

contested case hearing in accordance with the Montana 

Administrative Procedure Act. £n--the--order--9r~n~±n9-or 

Oeny±n9-~He~-r~hear±n97-ehe-~epa~~ment--sha±±--set--rerth--a 

~tatement--of--the--part±e~ier--~roan~~--and-reasons-£or-the 

departme~ti~-aet~on~-on-~tteh-pet±t±on-and-sha±±-ma~i-a--eopy 

of-stteh-order-te-th~-part±es-who-have-appeared-±n-sapport-o£ 

or--%n--oppos±tion--to--the--pet±t±on--for--rehear±n9~--££-a 

rehearin9-be-9rantedr-the-department-~ha±±--~~e--~~~--matt~~ 

ror-£~~the~-heari~q-on-d~e-not±ee-ee-the-parties-and,-w±th±n 

39---day~---arter---sttbm±~~±on--er--the--matterT--~erve--the 

department~s-de~±~±~n-a£ter-rehearing-±n-%±~e-men~er--as--an 

o~±qinaZ-dee±s±on~ 

t3t--~~e--£i~±n~--e£--s~eh-petition-for-rehear±nq-as-to 

tbe-departmentL~-aet±ons-±n--stts~end±nq--or--eancei±n9--stteh 

%ieen~e--sha±!--~u~pend--t~e--opera~ion--or--~oeh-aet±on-and 

perm±e-the-licensee-to-eont±ntte-to-de-bos±ne~3-a~--H--pttb~ic 

eontraetor--pend±nq--£inai-determination-o£-~he-eont~o~er~yo 

t4t--W±th±n-39-days-after-the--decision--on--rehear±nq7 

any--parey--a9gr±e~ed-by-stteh-dee±s±on-o£-the-aepartment-may 

ap~eai-therefrom-to-the-distr±et-eottrt-±n-and-for-the-eoonty 

in-wh±ch-the-±~eensee-o~de~-t"~~--cha~ter--re~±de~--or--~oe~ 

b~s~"es~---as--a--pob~±e--~ontractor--ey--~~~~±nq--~pon--the 
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de~a~emene--a--not±ee--o£--~tteh--appe~±·--~he--matte~--~ha±! 

therettpon--Oe-heard-de-no~o-by-the-d±~t~~et-cottrto-~n-appea± 

may-be-taken-£rem-the-dee±~±on-o£-the-d±striet-eotlrt-±n--the 

~ame-manner-as-appea~s-±n-other-e±~±~-easeso 

t5t--in--a±±--cases--where--the--i±eensee-ha~-£±±ed-hi~ 

noe±ee-o£-appeai-£rom-the-deei~±on-o£-the-department-or-£rom 

the-decis±on-o£-the-d±s~r±e~-~e~rt,-stleh-±±eensee--sha±±--be 

ent±tied--to--eene±noe-eo-do-eosiness-as-a-p~bi±e-centraeter 

pending-£ina:l:-dec±si:on-of-the-eontro~ersy-;-" 

Section 17. Section 37-71-302, MCA, is amended to 

read: 

1'37-71-302. Pena±t±es Violations discipline 

penalties. (1) Any person or other organization acting in 

the capacity of public contractor within the meaning of this 

chapter without a license as herein provided shall be guilty 

of a misdemeanor and shall upon conviction thereof, if an 

individual, be punished by a fine of not to exceed $500 or 

by imprisonment in the county jail for a term not to exceed 

6 months or by both such £1ne and imprisonment, in the 

discretion of the court. The same penalties shall apply 

upon conviction to any member of a partnership or to any 

construction, managing, or directing officer of any 

corporation or other organization consenting to, 

participating 1n, or aiding or abetting any such violation 

of this chapter. 
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(2) No license may be used for any purpose by any 

person oth_er than the person to whom such license is issued, 

and no license may be assigned, transferred, or otherwise 

disposed of t~ermit the unauthorized use thereof. The 

license of any person who violates any provision of this 

section shall be automatically canceled and revoked. 

(3) The board may suspend or revoke a license, refuse 

renewal of a license, impose limits on the field, scope, and 

monetary limit of a license, or reprimand or take other less 

severe disciplinary__ ~~ti_2n, __ incJL.@_i ng_ _f_~qui ring or 

increasing the amo~nt of the suretv hnnri nr ~~5h denc=it 

the licensee, if the licensee commits any act which 

constitutes a cause for disciplinary action. 

(4) No person engaged in the business or acting in the 

capacity of a public contractor may bring or maintain any 

action in the courts of this state for the collection of 

compensation for the performance of any act or contract for 

which a license is required by this chapter without alleging 

and proving that he was a duly licensed contractor when the 

job was bid and during the performance of such act or 

contract. 

(5) Any person convicted of acting as a public 

contractor without a license may be disqualified tram taking 

a written or oral examination for a contractor's l1cense for 

a period of 6 months from the date of his convictlon. 
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titl!l A person failing to file a contractor's license 

return as provided and required by :he department of 

revenue;--~pon--conviet~onT shall~~ ccnviction, be fined 

not less than $1,000 or more than $10,000." 

Section 18. Section 15-50-205, MCA, is amended to 

read: 

11 15-50-205. Additional license tax imposed. (1) In 

addition to the fees enumerated in 3~-~t-~94 Title 37, 

chapter 71, each public contractor shall pay to the 

department of revenue an additional license fee in a sum 

.... ,... .. .,1 
'-"1 .......... ::.::. l~ u[ u~~ y.Lu::.::. z:eceipt:s, as detined in 37-71-101, 

from public contracts during the income year fer which the 

license is issued. 

(2) The additional license fee shall be computed upon 

the basis of the entire contract for each separate contract 

let by any of the public bodies as specified in 

37-71-l01t4t." 

Section 19. Section 15-50-206, MCA, lS amended to 

read: 

"15-50-206. Withholding license fee from payments --

refunds. (1} The prime contractor shall withhold the 

additional l% license fee from payments to his 

subcontractors and inform the department of revenue on 

prescribed forms of the amount of the additional 1% license 

fee in his account to be allocated and cransferred to the 
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subcontractor. The notification to transfer portions of the 

additional 1% license fee must be filed within 30 days after 

each payment is made to subcontractors. If any pr ~me 

contractor fails to file the required allocation and 

transfer report at the time required by or under the 

provisions of this chapter, a penalty computed at the rate 

of 10\ of the additional 1\ license fee withheld from 

subcontractors shall be due from the prime contractor. 

(2) The state, county, city, or any agency or 

department thereof, as described in 37-71-10lt4tL for whom 

the contractor is performing public work shall withhold, in 

addition to other amounts withheld as provided by law, 1% of 

all payments due the contractor and shall transmit such 

moneys to the department of revenue. In the event that the 

1\ of gross receipts, as defined in 37-71-101, is not 

withheld as provided, the contractor shall make payment of 

these amounts to the department within 30 days after the 

date on which the contractor receives each increment of 

payment for work performed by the contractor. 

(3) Any overpayment of the 1% of gross receipts, as 

defined in 37-71-101, withheld or paid by any contractor 

hereunder shall be refunded by the department of revenue at 

the end of the 1ncome year upon written application 

therefor." 

NEW SEC~ION. Section 20. Repealer. Sections 37-71-103 
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and 37-71-204, MCA, are repealed. 

NEW SECTION. Section 21. Extension of authority. Any 

existing authority of the department of commerce to make 

rules on the subject of the provisions of this act is 

extended to the provisions of this act. 

NEW SECTION. Section 22. Codification instruction. 

( 1) Section l is intended to be codified as an integral 

part of Title 2, chapter 15, part 18, and the provisions of 

Title 2, chapter 15, part 18, apply to section 1. 

(2) Sections 2, 4, 9, and 12 through 14 are intended 

to be codified as an integral part of Title 37, chapter 71, 

and the provisions of Title 37, chapter 71, apply 

sections 2, 4, 9, and 12 through 14. 

to 

NEW SECTION. Section 23. Severability. If a part of 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 24. Effective date. (1) Except 

as provided in subsection (2), this act is effective January 

1, 1986. 

( 2) Section and this section are effective on 

passage and approval, but rules adopted pursuant to section 

4 may not be effective prior to January 1, 1986. 
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