SENATE BILL NO. 90

INTRODUCED BY MAZUREK, FULLER

IN THE SENATE

January 11, 1985 Introduced and referred to
Committee on Judiciary.

January 22, 1985 Committee recommend bill do

: pass as amended. Report

adopted.

January 23, 1985 Bill printed and placed on
members' desks.

January 24, 1985 Second reading, dc pass.

January 25, 1985 Considered correctly
engrossed,

January 26, 1985 Third reading, passed.

Ayes, 27; Noes, 19.

Transmitted to House.

IN THE HOUSE

January 28, 1985 Introduced and referred to
Committee on Judiciary.

March 12, 1985 Committee recommend bill be
concurred in as amended.
Report adopted.

March 14, 1985 Second reading, concurred in.

March 16, 1985 Third reading, concurred in.

Returned to Senate with
amendments.



March 16,

March 21,

March 23,

1985

1985

1985

IN THE SENATE

Received from House,

Second reading, amendments
concurred in,

Third reading, amendments
concurred in. Ayes, 48;
Noes, 0.

Sent to enrolling.

Reported correctly enrolled.
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A BILL FOR AN ACT ENTITLED: "“AN ACT TO EXPAND DISCOVERY IN
CRIMINAL CASES; PROVIDING FOR MUTUAL AND RECIPROCAL
DISCOVERY IN CRIMINAL CASES; AND REPEALING SECTIONS

46-15-301 THROUGH 46~15-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. As used in [this act]), unless
the context requires otherwise, the following definitions
apply:

{1) "Defendant" means the defense, including the
accused, his counsel, and defense counsel's staff or
investigators.

[2) "Make available for examination and reproduction"
means toc make material and information subject to disclosure
available upon request at a designated place during
specified reascnable times and provide suitable facilities
or arrangements for reproducing it. The term does not mean
that the disclosing party is required to make copies at its
expense, to deliver the materials or information to the
other party, or o supply the facilities or materials
required to carry out tests on disclosed items. The parties

may by mutual consent make any other or additional
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arrangements.

(3) "Statemenk" means:

(a) a writing signed or otherwise adopted or approved
by a person;

{(b) a mechanical, electrical, or other recording of a
person's oral communications or a transcript therecl; and

(c) a writing containing a verbatim record as a
summary of a person's oral commynications.

{4) “Superseded notes" means handwritten notes,
including field notes, -that have been substantially
incorporated into a statement. Such notes may no longer
themselves be considered a statement.

Section 2. Disclosure by prosecution, (1) Within 10
days after arraignment in district court or at such later
time as the court may for good cause permit, the prosecutor
shall make available to the defendant for examination and
reproduction the following material and information within
his possession or control:

(a) a list of the names and addresses of all persons
whom the prosecutor intends to call as witnesses in the
case-in-chief, taogether with their relevant written or
recorded statements;

(b} all written or oral statements of the defendant
and of any person who will be tried with him;

(¢} the names and addresses of experts who have

-2- INTRODUCED BILL
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personally examined the defendant or any evidence in the
particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons,
including all written reports or stafements made by them in
connection with the particular case;

(d) a list or copies of all papers, documents,
photographs, or tangible objects that the prosecutor will
use at trial or that were obtained from or purportedly
belong to the defendant; and

(e) all material or information that tends to mitigate
or negate the defendant's guilt as to the offense charged or
that would tend to reduce his punishment therefor.

(2) At the same time the prosecutor shall inform the
defendant of and make available to the defendant for
examination and reproduction any written or recorded
material or information within his possession or control
regarding:

{a) whether there has been any electronic surveillance
of any conversations to which the accused was a party;

{b} whether a search warrant has been executed in
connection with the case;

(c) whether the case has involved an informant, and,
if s0, his identity if the defendant 1is entitled to know
either or both of these facts under Rule 502 of the Montana

Rules of Evidence and [section 4(2}}.

_3—.

11
12
13
14
i35
186
17
18
19
20
21
22
23
24

25

T 0376/01

{(3) The prosecutsor, upon written request, shall make
available to the defendant for examination, testing, and
reproduction any specified items contained in the list
submitted under subsecticn (1)(d). The prosecutor may lmpouse
reasonable c¢onditions, including an appropriate stipulation
concerning chain of custody, to protect physical evidence
produced under this section.

(4) The prosecutor's obligation of disclosu;e extends
to material and information in the possession or control of
members of hnhis staff and of any other persons who have
participared in the investigation or evaluation of the case.

{5) Upen motion of the defendant showing that he has
substantial need in the preparation of his case for
additional material or information not otherwise provided
for and that he is unable without undue hardship to obtain
the substantial equivalent by other means, the court in its
discretion may order any person to make it available to him.
The court may, upon the request of any person affected by
the o¢rder, vacate or modify the order if compiiance would be
unreasonable or oppressive.

{6} The prosecutor shall furnish to the defendant no
later than 5 days before trial or at such later time as the
court may far good cause permit, together with their
relevant written or recorded statements, a list of the names

and addresses o©of all persons whom he intends to call as
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rebuttal witnesses to the defenses of alibi, compulsion,
entrapment, Jjustifiable use of fo;ce, mistaken identity, or
good character or the defense that the defendant did not
have a particular state of mind that is an element of the
offense charged.

Section 3. Disclosure by defendant., (1) At any time
after the filing in district court of an indictment or
inforﬁation, the defendant, in connection with the
pa:tiéulat crime with which he is charged, shall upon
written request of the prosecutor:

(a) appear in a line-up;

{b) speak for identific&tion by witnesses;

{¢) be Eingerprinted, palm printed, footprinted, or
voiceprinted:

(d) pose for pnotographs not involving reenactment of
an event;

(e) try on clothing;

{f) permit the taking of samples of his hair, blood,
saliva, urine, or other specified materials that invclve no
unreasonable intrusions of his body;

{g) provide specimens ¢f his handwriting; or

(h) submit to a reasonable physical or medical
inspection of his body; however, such inspection does not
include psychlatric or psychological_examination.

(2) The defendant 1is entitled to the presence of
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counsel at the taking of any evidence pursuant to subsection
(1). Subsection (1) supplements and does not limit any other
procedures established by law.

{(3) Within 20 days after arraignment in district court
or at‘ such later time as the court may for good cause
permit, the defendant shall provide the prosecutor with a
written notice of hié intention to introduce evidence at
trial of good character or the defenses of alibi,
compulsion, entrapment, justifiable use of force, or
mistaken identity or the defense that the defendant did not
have a particular state of mind that is an essential element
of the offense charged. The notice must specify for each
defense the names and addresses of the persons that will be
called as witnesses at trial in support of the defense.
Prior to trial the defendant may, upon motion and showing of
good cause, add to the list of witnesses the names of any
additional witnesses, After the trial commences, no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is included on <the
list, except for good cause shown.

(4) Simultaneously with the notice of defenses
submitted under subsection (3), the aefendant shall make
available to the prosecutor for testing, examination, or
reproduction:

fa) the names and addresses of all persons, other than

- =



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0376/01

the defendant, whom he will call as witnesses at «trial,
together with all statements made by them in connection with
the particular case;

(b) the names and addresses of experts whom he will
call at trial, together with the results of their physical
examinations, scientific tests, experiments, or comparisons,
including all written reports and statements made by them in
connection with the particular case; and

{c) a 1ist> of all papers, documents, photographs and
other tangible objects that he will use at trial.

{5) The defendant's obligation under this section
extends to material and information within the possession or
control of the defendant or his attorneys and agents.

{6) Upcn motion of the prosecutor showing that he has
substantial need. in the preparation of his case for
additional material or information not otherwise provided
for, that he is unable without undue hardship to obtain the
substantial equivalent by other means, and that disclosure
thereof will net vioclate the defendant's constitutional
rights, the court in its discretion may order any person to
make such material or information available to him. The
court may, upon request of any person affected by the order,
vacate or modify the order if compliance would be
unreasonable or oppressive.

Section 4. Materials not subject to disclosure. {1)
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Except as provided in subsection (2), discle-ire is not
required for a work product that includes:

fa} 1legal research, records; correspondence, reports,
or memoranda to the extent that they contain ths opinic.a..
theories, or conclusions of the prosecutor or memners cof his
legal or investigative staff, law enforcement ot:icers, -
defense counsel or his legal or investigative staff; or

(b) documents made by law enforcement officials for
internal communications or law enforcement officers' field
notes.

(2) Disclosure of a work product referred to in

subsection (l) may be required if exculpatory information is

-contained therein.

(3) Disclosure of the existence of an informant or of
the identity of an informant who will not be called to
testify is not required if:

(a) disclosure would result in substantial risk to the
informant or to his operational effectiveness; and

(b) the failure to disqlose will not infringe the
constitutional rights of the accused.

Section 5. Failure to call a witness or raise a
defense. The fact that a witness' name is on a list
furnished pursuant to {this act] or that a matter contained
in a pretrial notice is not raised may not be commented upon

at trial unless the court, on motion of a party, allows such
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comment after finding that the inclusioqd of the witness®
name or the pretrial notice constituted an abuse of the
applicable disclosure requirement.

Section 6., Use of méterials. Any materials furnished
to an attorney pursuant to [this act] may not be disclosed
to the public but may be disclosed to others only to the
extent necessary for the proper conduct of the case.

Section 7. Continuing duty to disclose. If at any time
after a disclosure has been made any party discovers
additional information or- material that would be subject to
disclosure had it been known at the time of disclosure, such
party shall promptly notify all other parties of the
existence of the adaitional information or material and make
an appropriate disclosure. )

Section 8, Excision and protective orders. (1) Upon a
motion of any party showing good cause, the court may at any
time order that disclosure of the identity of any witness be
deferred .for any reasonable period of time, not to extend
beyond 5 days prior to the date set for trial, or that any
other- disclosures trequired by [this act] be denied,
deferred, or requlated when it finds:

(a) - that the disclosure Qould result in a risk or harm
outweighing any usefulness of the disclosure to any party:
and

{b) that the risk cannot be eliminated by a less
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éubstantial reatriction of discovery rights.

{2) Whenever the court finds, on moticon of any party.,
that only a portion of a document or other material is
discoverable under [this act], it may authorize the party
disclosing it to excise that portion of the material which
is nondiscoverable and‘disclose the remainder.

(3) On motion of the party seeking a protective or
excision order or in submitting for the court's

determination the discoverability of any material or

‘informarion, the court may permit him to present the

material or information for the inspection of the ju&ge
alone. Counsel for all other parties are entitled to be
present when such presentation is made.

(4). If the court enters an order that any material or
any portion thereof is not discoverable under {this act],
the entire text of the material must be sealed and preserved
in the record in the event of an appeal.

Section 9. Sanctions. If at any time during the course
of the proceeding it is brought to the attention of the
court that a party has failed to comply with any of the
provisions of [this act] or any order 1issued pursuant to
{this act], the court may impose any sanction that it finds
just under the circumstances, including but not limited to:

(1) ordering disclosure of the information not

previcusly disclosed;
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{2) granting a continuance;

{3) holding a witness, party, or counsel in contempt;

{4) precluding a party from calling a witness,
offering evidence, or raising a defense not disclosed; or

(5) declaring a mistrial when necessary to prevent a
miscarriage of justice.

Section 10, Cedification instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46.

Section ll1. Repealer. Sections 46-15-301 through
46-15-303, MCA, are repealed.

-End-~-
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APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 90

INTRODUCED BY MAZUREK, FULLER

A BILL FOR AN ACT ENTITLED: "AN ACT TO EXPAND DISCOVERY IN
CRIMINAL CASES; PROVIDING FOR MUTUAL AND RECIPROCAL
DISCOVERY 1IN CRIMINAL CASES; AND REPEALING SECTIONS

46-15-301 THROUGH 46-15-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :

Section 1. Definitions. As used in [this act], unless
the context requires otherwise, the Ffollowing definitions
apply:

{1) "Defendant" means the defense, including the
accused, his counsel, and defense counsel's staff or
investigators.

{2) “Make available for examination and reproduction”
means to make material and information subject to disclosure
available upon request at a designated place during
specified reasonable times and provide suitable facilities
or arrangements for reproducing it. The term does not  mean
that the disclesing party is reéuired to make copies at its
expense, to deliver the materials or information to the
other party, or to supply the facilities or materials
required to carry out tests on disclosed items. The parties

may by mutual consent make any other or additional
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arrangements.

{3) "Statement" means:

{a) a writing signed or otherwise adopted or approved
by a person;

(b} a mechanical, electrical, or other recording of a
person's oral communications or a transcript thereof; and

(c} a writing containing a verbatim record as a
summary of a person's oral communications.

(4) ™“Superseded notes" means handwritten notes,
including field notes, that have been substantially
incorporated into a statement. Such notes may no longer
themselves be considered a statement.

Section 2. Disclosure by prosecution. (1) Within 10
days after arraignmentb in district court or at such later
time as the court may for good cause permit, the prosecutor
shall make available to the defendant for examination and
reproduction the following material and iInformation within
his possession or control:

(a) a 1list of the names and addresses of all persons
whom the prosecutor intends te call as witnesses in the
case-in-chief, together with their relevant written or
reccrded statements:

{b) all written or oral statements of the defendant
and of any person who will be tried with him;

{(c) the names and addresses of experts who have

-2- SB 90
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personally examined the defendant or any evidence in the
particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisens,
including all written reports or statements made by them in
connection with the particular case;

(dy a list or copies of all papers, documents,
photeqraphs, or tangible objects that the prosecutor will
use at trial or that were obtained from or purportedly
belong to the defendant; and

{e) all material or information that tends to mitigate
or negate the defendant's guilt as to the offense charged or
that would tend to reduce his punishment therefor.

(2) At the same time the prosecutor shall inferm the
defendant of and make available to the defendant for
examination and reproduction any written or recorded
material or information within bhis possession or control
regarding:

(a) whether there has been any electreonic surveillance
of any conversations to which the accused was a party;

{b) whether a search warrant has been executed in
connection with the case;

{c) whether the case has involved an informant, and,
if so, his identity if the defendant 1is entitled to know
either or both of these facts under Rule 502 of the Montana

Rules of Evidence and {section 4+2%(3}].
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(3) The prosecutor, upon written regquest, shall make
available to the defendant for examination, testing, and
reproduction any specified items contained in the 1list
submitted under subsection (1){d). The prosecutor may impose
reasonable conditions, including an appropriate stipulation
concerning chain of custody, to protect physical evidence
produced under this section.

(4) The prosecutor's obligation of disclosure extends
to material and information in the possession or control of
members of his staff and of any other persons who have
participated in the investigation or evaluation of the case.

{5) Upon motion of the defendant showing that he has
substantial need in the preparation of his case for
additional material or information not otherwise provided
for and that he is unable without undue hardship to obtain
the substantial equivalent by cother means, the court in its
discretion may order any perscn to make it available to him,
The court may, upon the reguest of any person affected by
the order, vacate or modify the order if compliance would be
unreasonable or oppressive,

(6) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at such later time as the
court may for good cause permit, together with their
relevant written or recorded statements, a list of the names

and addresses of all persons whom he intends to call as
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rebuttal witnesses to the defenses of alibi, compulsion,
entrapment, Jjustifiable use of force, mistaken identity, or
good character or the defense that the defendant did not
have a particular state of mind that is an element of the
offense charged.

Section 3. Disclosure by defendant. (1) At any time
after the filing in district court of an indictment or
information, the defendant, in connection with the
particular c¢rime with which he 1is charged, shall upon
written request of the prosecutor:

(a) appear in a line-up;

{b) speak for identification by witnesses:

{c) be fingerprinted, palm printed, footprinted, or
voiceprinted;

(d} pose for photegraphs not involving reenactment of
an event;

(e} try on clothing:

{f) permit the taking of samples of his hair, bloecd,
saliva, urine, or other specified materials that involve no
unreasaonable intrusieons ©f his body;

{g) provide specimens of his handwriting; or

(hy supmit to a reasonable physical or medical
inspecticn of his body; however, such inspection does not
include psychiatric or psychological examination.

{2} The defendant 1is entitled te the presence of
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counsel at the taking of any evidence pursuant to subsection
(1). Subsection {1) supplements and does not limit any other
procedures established by law.

- {3) Within =28 30 days after arraignment in district
court or at such later time as the court may for good cause
permit, the defendant shall provide the prosecutor with a
written notice of his intention to introduce evidence at
trial of good character or the defenses of alibi,
compulsion, entrapment, justifiable use of force, or
mistaken identity or the defense that the defendant did not
have a particular state of mind that is an essential element
of the offense charged. The notice must specify for each
defense the names and addresses of the persons that will be
called as witnesses at trial in support of the defense.
Prior to trial the defendant may, upon motion and showing of
good cause, add to the list of witnesses the names of any
additional witnesses. After the trial commences, no
witnesses may be called by the defendant in support of these
defenses wunless the name of the witness is included on the

list, except for good cause shown. ANY EVIDENCE THAT

REASONABLY BECOMES AVAILABLE AFTER THE INITIAL 30 DAYS SHALL

BE ADMITTED IF [SECTION 7] IS COMPLIED WITH.

(4) Simultanecusly with the notice of defenses
submicted under subsection {3), the defendant shall make

available to the prosecutor Ffor testing, examination, or

-6- SB 90
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reproduction:

fa) the names and addresses of all persons, other than
the defendant, whom he will call as witnesses at triail,
together with all statements made by them in connection with
khe particular case;

(b) the names and addresses of experts whom he will
call at trial, together with the results of their physical
examinations, scientifie tests, experiments, ocr comparisons,
including all written reports and statements made by them in
connection with the particular case; and

{c) a 1list of all papers, documents, photographs and
other tangible objects that he will use at trial.

(5) The defendant's obligation under this section
extends to material and information within the possession or
control of the defendant or his attorneys and agents,

(6) Upon motion of the prosecutor showing that he has
substantial need in the preparation of his case for
additional material or information not otherwise provided
for, that he is unable without undue hardship to obtain the
substantial equivalent by other means, and that disclosure
thereof will not wviolate the defendant's constitutional
rights, the court in its discretion may order any person to
make such material or information available to him. The
court may. upon request of any person affected by the order,

vacate or modify the order if compliance would be
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unreasonable or oppressive.

Section 4. Materials not gubject to disclesure. (1)
Except as provided in subsection {2), disclosure i3 not
required for a work product that includes:

(a) legal reseafch, records, correspondence, r[@pdrts,
or memoranda to the extent that they contain the oplnions,
theories, or conclusions of the prosecutor or members of nis
legal or investigative staff, law enforcement officers, or
defense counsel or his legal or investigative staff; or

{b) documents made by law enforcement officials for
internal communications or law enforcement officers' field
notes.

{2) Disclosure of a work product referred to in
subsection (1) may be required if exculpatory information is
contained therein.

{3) Disclosure of the existence of an informant or of
the identity ocf an informant who will not be called to
testify is not reguired if:

{a) disclosure would result in substantial risk to the
informant or to his operaticonal effectiveness; and

{b} the failure to disclose will not infringe the
constitutional rights of the accused.

Section 5. Failure to call a witness or raise =2
defernse. The fact that a witness' nare is on a .

furnished pursuant to {trie act]} or rha 2 matter contains.
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in a pretrial notice is not raised may not be commented upon
at trial unless the court, on motion of a party, allows such
comment after finding that the inclusion of the witness'
name or the pretrial notice constituted an abuse of the

applicable disclosure requicrement QR THAT OTHER GOOD CAUSE

IS5 SHOWN.

Section 6. Use of materials. Any materials furnished
to an attorney pursuant to [this act] may not be disclosed
to the public but may be disclosed to others only to the
extent necessary for the proper conduct of the case.

Section 7. Continuing duty to disclose. If at any time
after a disclosure has been made any party discovers
additional information or material that would ke subject to
disclosure had it been known at the time of disclosure, such
party shall premptly notify all other parties of the
existence of the additional information or material and make
an appropriate disclosure.

Section 8. Excision and protective orders. (1) Upon a
motion of any party showing good cause, the court may at any
time crder that disclosure of the identity of any witness be
deferred for any reascnable periocd of time, not to extend
beyond 5 days prior to the date set for trial, or that any
other disclosures required by [this act]) be denied,
deferred, or regulated when it finds:

(a) that the disclosure would result in a risk or harm
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outweighing any wusefulness of the disclosure to any party:
and

(b) that the risk cannot be eliminated by a less
substantial restriction of discovery rights.

{(2) Whenever the court finds, on motion of any party,
that only a portion of a document or other material is
discoverable under ([this actl, it may authorize the party
disclosing it to excise that portien of the material which
is nondiscoverable and disclose the remainder.

(3) On motion of the party seeking a protective or
excision order or in submitting for the court's
determination the discoverability of any material or
infermation, the court may permit him to present the
material or information for the inspection of the judge
alone. Counsel for all other parties are entitled to be
present when such presentation is made.

(4} If the court enters an order that any material or
any portion therecof is not discoverable under [this act],
the entire text of the material must be sealed and preserved
in the record in the event of an appeal.

Section 9. BSanctions, If at any time during the course
of the proceeding it is brought to the attention af the
court that a party has failed to comply with any of the
provisions of [this act] or any order issued pursvant to

{this act], the ccurt may impose any sanction that it finds
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just under the circumstances, including but not limited to:

(1) crdering disclosure of the information not
previocusly disclosed;

{2) granting a continuance;

{3) holding a witness, party, or counsel in contempt;

(4) precluding a party £from calling a witness,
offering evidence, or ralsing a defense not disclosed; or

(3) declaring a mistrial when necessary to prevent a
miscarriage of justice.

Section I0D. Cedification instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46.

Section 1l. Repealer. Sections 46~15-301 through
46-15-303, MCA, are repealed.

-End-
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SENATE BILL NO. 90

INTRODUCED BY MAZUREK, FULLER

A BILL FOR AN ACT ENTITLED: “AN ACT TO EXPAND DISCOVERY IN
CRIMINAL CASES; PROVIDING FOR MUTUAL AND RECIPROCAL
DISCOVERY 1IN CRIMINAL CASES; AND REPEALING SECTIONS

46-15-301 THROUGH 46-15-303, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. As used in [this act], unless
the context requires otherwise, the following definitions
apply:

{1) “bDefendant" means the defense, including the
accused, his counsel, and defense counsel's staff ar
investigators.

{2) "Make available for exzamination and reproduction®
means to make material and information subject to disclosure
available upon request at a designated place during
specified reasonable times and provide suitable facilities
or arrangements for reproducing it. The term does not mean
that the disclosing party is reéuired to make copies at its
expense, to deliver the wmaterials or information to the
other party, or to supply the Ffacilities or materials
required to carry out tests on disclosed items. The parties

may by mutual consent make any other or additicnal
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arrangements.

(3) "Statement" means:

{a) a writing signed or otherwise adopted or approved
by a.person;

(b) a mechanical, electrical, or other recording of a
person’s oral communications or a transcript thereof; and

fc) a writing containing a verbatim record as a
summary of a person‘s oral communications.

{4) “Superseded notes” means handwritten notes,
including field notes, that have been substantially
incorporated intc a statement. Such netes may no longer
themselves be considered a statement.

Section 2, Disclosure by prosecution. (1) Within 10
days after arraignment in district court or at such later
time as the court may for good. cause permit, the prosecutor
shall make available to the defendant for examination and
reproduction the following material and information within
his possession or control:

{a) a 1list of the names and addresses of all persons
whom the prosecutor intends to call as witnesses in the
case-in~chief, together with their relevant written or
recorded statements;

{b) all written or oral statements of the defendant
and of any person who will be tried with him;

(c} the names and addresses of experts who have

~2- SB 90
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personally examined the defendant or any evidence in the
particular case, together with ¢the results of physical
examinations, scientific tests, experiments, or comparisons,
including all written reports or statements made by them in
connection with the particular case;

(d) a list or copies of all papers, documents,
photographs, or tangible objects that the presecuter will
use at trial or that were obtained from or purportedly
belong to the defendant; and

(e} all material or information that tends to mitigate
or negate the defendant's guilt as te the offense charged or
that would tend to reduce his punishment therefor.

(2) At the same time the prosecutor shall inform the
defendant of and make available to the defendant for
examination and reproduction any written or recorded
material or information within his possession or control
regarding:

{a)} whether there has been any electronic surveillance
of any conversations to which the accused was a party;

(b) whether a search warrant has been executed in
connection with the case;

(¢} whether the case has involved an informant, and,
if so, his identity if the defendant is entitled toc know
either or both of these facts under Rule 502 of the Montana

Rules of Evidence and [section 4¢#¥(3)1].
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{3) The prosecutor, upon written request, shall make
available to the defendant for examination, testing, and
reproduction any specified items contained in the 1list
submitted under subsection (1)(d). The prosecutor may impose
reasonable conditions, including an appropriate stipulation
concerning chain of custody, to protect physical evidence
produced under this section.

(4) The prosecutor's obligation of disclosure extends
to material and information in the possession or control of
members of his staff anéd of any other persons who have
participated in the investigation or evaluation of the case,

(5} Upcn motion of the defendant showing that he has
substantial need in the preparation of his case for
additional material or information not otherwise provided
for and that he is unable without undue hardship teo obtain
the substantial equivalent by other means, the court in its
discretion may order any person to make it available to him.
The <court may, upon the request of any person affected by
the order, vacate cr modify the order if compliance would be
unreasonable or cppressive.

(&) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at such later time as the
court may for good cause permit, together with their
relevant written or recorded statements, a list of the names

and addresses of all persons whom he intends to call as
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rebuttal witnesses to the defenses of alibi, compulsion,
entrapment, Jjustifiable use of force, mistaken identity, or
good character or the defense that the defendant did not
have a particular state of mind that is an element of the
ocffense charged.

Section 3. Disclosure by defendant. (1} At any time
after the filing in district court of an indictment or
information, the defendant, in connectien with the
particular crime with which he is <charged, shall upen
written request of the prosecutor:

{a) appear in a line-up;

(b} speak for identification by witnesses;

{c) be fingerprinted, palm printed, footprinted, or
voiceprinted;

{d)] pose for photographs not involving reenactment of
an event;

(e} try on clothing;

(f) permit the taking of samples of his hair, blood,
saliva, urine, or other specified materials that involve no
unreasonable intrusions of his body:

(g) provide specimens of his handwriting; or

{h}) submit to a reasonable physical or medical
inspection of his body; however, such inspection does not
include psychiatric or psychological examination.

(2) The defendant is entitled to the presence of
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counsel at the taking of any evidence pursuant to subsection
(1). Subsection (1) supplements and dees not limit any other
procedures established by law. )

(3) Within 20 30 days after arraignment in district
court or at such later time as the court may for good cause
permit, the defendant shall provide the prosecutor with a
written notice of his intention to introduce evidence at
trial of good character or the defenses of alibi,
compulsion, entrapment, justifiable use of force, ar
mistaken identity or the defense that the defendant did not
have a particular state of mind that is an essential element
of the offense charged. The notice must specify Ffor each
defense "the names and addresses cof the persons that will be
called as witnesses at trial in suppcrt of the defense.
Prior to trial the deféndant may, upon moticn and showing of
good cause, add to the list of witnesses the names of any
additional witnesses. After the trial commences, no
witnesses may be called by the defendant in support of these
defenses unless the name of the witness is included on the

list, except for good cause shown. ANY EVIDENCE THAT

REASONABLY BECOMES AVAILABLE AFTER THE INITIAL 30 DAYS SHALL

BE ADMITTED IF [SECTION 7] IS COMPLIED WITH.

(4) Simultaneously with the notice of defenses
submitted under subsection (3), the defendant shall make

available to the prosecutor for testing, examination, or
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reproduction:

(a) the names and addresses of all persons, other than
the defendant, whom he will c¢all as witnesses at trial,
together with all statements made by them in connection with
the particular case:

(b) the names and addresses of experts whom he will
call at trial, together with the results of their physical
examinations, scientific tests, experiments, or comparisons,
including all written reports and statements made by them in
connection with the particular case; and

(c) a 1list of all papers, documents, photographs and
other tangible objects thac he will use at trial.

{5) The defendant's obligatiorn under this section
extends to material and information within the possession or
control of the defendant or his attorneys and dgents;

(6) Upon motion of the prosecutor showing that he has
substantial need in the preparation of his case for
additional material or information not otherwise provided
for, that he 15 unable without undue hardship to obtain the
substantial equivalent by other means, and that disclosure
thereof will not violate the defendant's constitutional
rights, the court in its discretion may order-any person to
make such material or information available to him. The
court may, upon request of any person affected by the order,

vacate or modify the order if compliance would be
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unreascnable or oppressive.

Section 4. Materials not subject to disclosure. (1)}
Except as provided in subsectic {2), disclosure is not
required for a work preduct that includes:

(a) 1legal research, records, correspondence, reports,
or memoranda to the extent that they contain the opinions,
theories, or conclusions of the prosecutor or members of his
legal or investigative staff, law enforcement officers, or
defense counsel or his legal or investigative staff; or

(b} documents made by law eaforcement officials for
internal communications or law enforcement officers' field
notes.

(2} Disclosure of a work product referred to in
subsection (1) may be required if exculpatory information is
contained therein.

{3} Disclosure of the existence of an informant or of
the identity of an informant who will not be called to
testify is not required if:

{(a) disclosure would result in substantial risk to the
informant or to his operational effectiveness; and

{b) the failure to disclose will not infringe the
constitutional rights of the accused.

Section 5. Failure to call a witness or raise a
defense. The fact that a witness' name (s on a 1list

furnished pursuant to {this act] or that a matter contained
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in a pretrial notice is not raised may not be commented upon
ét trial unless the court, on motion of a party, allows such
comment after finding that the inclusion of the witness'
name or the pretrial notice constituted an abuse of the

applicable disclosure requirement OR THAT OTHER GOCD CAUSE

IS SHOWN.

Section 6. Use of materials. Any materials furnished
to an attorney pursuant to [this act] may not be disclosed
to the public but may be disclosed to others only to the
extent necessary for the proper conduct of the case.

Section 7. Continuing duty to disclose. If at any time
after a disclesure has been made any party discovers
additional information or material that would be subject to
disclosure had it been known at the time of disclosure, such
party shall promptly notify all other parties of the
existence of the additional information or material and make
an appropriéte disclosure.

Section B. Excision and protective orders. (1) Upon a
motion of any party showing good cause, the court may at any
time order that disclosire of the identity of any witness be
deferred for any reasonable period of time, not to extend
beyond 5 days prior to the date set for trial, or that any
other disclosures required by I[this act) ‘be denied,
deferred, or regulated when it finds:

{a) that the disclosure would result in a risk or harm
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outweighing any usefulness of the disclosure to aﬁy party;
and

(b) that the risk cannot be eliminated by a less
substantial restriction of discovery rights.

(2) Whenever the court finds, on motion of any party,
that only a portion of a document or other material is
discoverable under [this act], it may authorize the party
disclosing it to excise that portion of the material which
is nondiscoverable and disclose the remainder.

{3) On motion of the party seeking a protective or
excision order or in submitting for the court's
determination the discoverability of any material or
information, the court may permit him to present the
material or information for the inspection of the judée
alone. Counsel for all other parties are entitled to be
present when such presentation is made.

{4) If the court enters an order that any material or
any portion thereof is not discoverable under [this act],
the entire text of the material must be sealed and preserved
in the record in the event of an appeal.

Section 9, Sanctions., If at any time during the course
of the proceeding it 1is brought to the attention of the
court that a party has failed to comply with any of the
provisions of ([this aect] or any order issued pursuant to

[this act], the court may impose any sanction that it finds
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just under the circumstances, including but not limited to:

(1) ordering disclosure of the information not
previously disclosed;

(2) granting a continuance;

{3) holding a witness, party, or counsel in cantempt;

(4) precluding a party from calling a witness,
offering evidence, or raising a defense not disclosed; or

(5} declaring ; mistrial when necessary to prevent a
miscarriage of justice.

Section 10. Codification instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46.

Section 11, Repealer. Sections 46-15-301 through
46-~15~303, MCA, are repealed.

~End-

-11- SB 90
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EXPANSION OF DISCOVERY IN CRIMINAL CASES
Senate 90
Respectfully report as folk That ailt Na....
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be amended as follows:

1, Page 2, line 13.

Following: " (1i)}"

Strike: "Within" through “after™ on line 14.
Insexrt: “uUpon”

2, Page 2, line 23.
Strike: "“defendant"
Insert: “accused”

3., Page 3, line 1.
Strike: “"defendant”
Insert: "accused"

4, Page 3, line 9.

Strike: "defendant”
Insert: "accused"

QIXRR®

{continued)

"REP, TOM HANNAH,

Page 2 of 3

5. Page 3, line 11.
Strike: T"defendant's"”
Insert: “accused's"

6. Page 5, line 3.
Strike: "defendant™
Insert: "accused"

7. Page 5, line 6.
Strike: "defendant"”
Insert: “accused"

g8. Page 5, line 8.
Strike: "defendant"™
Insert: "“accused"”

9, Page 5, line 10.
Following: “prosecutor®
Insert: "and for good cause shown"

10. Page 5, line 25,
Strike: "defendant"
Insert: Yaccused”

11. Page 6, line 10.
Strike: "defendant"
Insert: "accused"®

12. Page 6, line 15.
Strike: “"may"
Insert: "shall®

13. Page 7, line 3.
Strike: "defendant”
Insert: “accused"

14. Page 7, line 21.
Strike: “defendant's"
Insert: "accused's"

15. Page §, line 4.
Following: "for"
Strike: "a"

Insert: "the"

Following: “product"
Strike: "that" through "notes" on line 12.
Insert: "of the prosecuting or defense attorney"

................... (continued), .

e 1983
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l6. Page 8, line 13.
Strike: "Disclosure®™ through “if" on line 14.
Inaert: “If"

17. Page 8, line 15,

Following: "contained”™

Strike: “"therein”

Insert: "in the work product, that information must be disclosed"

18. Page 9, line 7.

Following: - “materials.”

Strike: “"Any"

Insert: “Except as provided in 46-11-401, any"

E‘dllowing: *"materials® the second time it appears on line7.
Insert: ", including witness lists,"™

AND AS AMENDED,
BE _CONCURRED IN IN \

YChairman,
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1 SENATE BILL NO. 90 1~ arrangements.

2 INTRODUCED BY MAZUREK, FULLER 2 (3) "Statement” means:

N 3 fa) a writing signed or otherwise adopted or approved

4 A BILL FOR AN ACT ENTITLED: "AN ACT TO EXPAND DISCOVERY IN 4 by a person;

5  CRIMINAL CASES; PHOVIDING FOR MUTUAL AND RECIPROCAL > (b) @ mechanical. electrical, or other recording of a

8 DISCOVERY IN CRIMINAL CASES; ARD REPEALING SECTIONS 6 person's oral communications or a transcript thereof; and

7 46-15-301 THROUGH 46-15-303, MCA." 7 (c) a writing containing a verbatim record as a
a 8 summary of a person's oral communications,

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA: 9 (4) "Superseded notes" means handwritten notes,
10 Section 1. Definitions. As used in [this act], unless 10 including field notes, that have been substantially
11 the context requires otherwise, the following definitions 1 incorporated into a statement. Such notes may no longer
12 apply: 12 themselves be considered a statement.

13 (1) “Defendant" means the defense, including the 13 Section 2. Disclosure by prosecution. (1) Within-—218
14 accused, his counsel, and defense counsel's staff or 14 days—-after UPON arraignment in district ecourt or at such
15 investigators. 15 later time as the court may for good cause permit, the
16 (2) "Make aQailable for examination and reproduction” 16 prosecutor shall make available to the defendant for
17 means to make material and information subject to disclosure 17 examipation and reproduction the following material and
18 available upon request at a designated place during 18 information within his pgssession or control:

19 specified reasonable times and providé suitable facilities 19 fa) a 1list of the names and addresses of all persons
20 or arrangements for reproducing it. The term does not mean 20 whom the prosecutor intends to c¢all as witnesses in the
1 that the disclosing party is required to make copies at its 21 case-in-chief, together with their relevant written or
22 expense, to deliver the materials or informaticn to the 22 fecorded stacements;

23 other party, or to supply the facilities or materials 23 (by all written or oral statements of the defendante
24 required to carry out tests on disclosed items. The parties 24 ACCUSED and of any person who will be tried with him;

25 nay by mutual consent make any other or additional 25 tc} the npames and addresses of experts who have
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personally examined the defendant ACCUSED or any evidence in
the particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons,
including all written reports or statements made by them in
connection with the particular case;

documents,

(d) a list or copies of all papers,

photographs, or tangible objects that the prosecutaor will

use at trial or that were obtained from or purportedly

belong to the defendant ACCUSED; and

{e) all material or information that tends to mitigate
or negate the defendantis ACCUSED'S guilt as to the offense
charged or that would tend to reduce his punishment
therefor.

(2) At the same time the prosecutor shall inform the
defendant of and make available to the defendant for
examination  and reproduction any written or recorded
material or information within his possession or contrel
regarding:

{a) whether there has been any electronic surveillance
of any conversations to which the accused was a party;

{b) whether a search warrant has been executed in
connectlon with the case;

{c) whether the case has involved an informant, and,
if so, his identity if the defendant is entitled toc know

either or both of these facts under Rule 502 of the Montana
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Rules of Evidence and [section 4¢2¥(3)].

(3) The prosecutor, upon written reguest, shall make
available to the defendant for examinaticn, testing, and
reproducticn any specified items contained in the list
submitted under subsection (1)(d). The prosecutor may impose
reasonable conditions, including an appropriate stipulation
concerning chain of custody, to protect physical evidence
produced under this section.

{4) The prosecutor's obligation of disclosure extends
to material and information in the pnssessiaon or control of
members of his staff and of any olLuer persons who have
participated in the investigation or evaluacion of the case.

{(5) Upon motion of the defendant showing that he. has
substantial need in the preparation <f his case for
additional material or information not otherwise provided
for and that he is unable without undue hardship to obtain
the substantial equivalent by other means, the court in its
discretion may order any person to make it available to him.
The court may, upon the request of any person affected by
the order, vacate or modify the order if ccmpliance would be
unreasonable or coppressive.

(6) The prosecutor shall furnish to the defendant no
later than 5 days hefore trial or at such later time as the
court may for good cause permit, tcgether with their

relevant written or recorded statements, a 1ist of the names

-4- 5B 90
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and addresses of all persons whom he intends to call as
rebuttal witnesses te the defenses of alibi, compulsion,
entrapment, justifiable use of force, mistaken identity, or
good character or the defense that the defemdant ACCUSED did
nct have a particular state of mind that is an element of
the cffense charged.

Section 3. Disclosure by defendant ACCUSED. (1) At any
time after the filing in district court of an indictment or
information, the defendent ACCUSED, in connection with the
particular crime with which he 1is charged, shall upon

written request of the prosecutor AND FOR GOOD CAUSE SHOWN:

(a) appear in a line-up:

(b) speak for identification by witnesses;

{(c) be fingerprinted, palm printed, footprinted, or
voiceprinted;

{d) pose for photographs not invelving reenactment of
an event;

(e) - try on clothing;

(£) permit the taking of samples of his hair, blood,
saliva, urine., or other specified materials that involve no
unreasonable intrusions of his body:

(g) provide specimens of his handwriting; or

(h) submit to a reascnable physical or medical
inspection of his body; however, such inspection does not

include psychiatriec or psychological examination.

—- 5B 90

10
11
12
13
14
15
16
17

18

20
21
22
23
24

25

5B D090/03

(2) The defendant ACCUSED is entitled to the presence
of counsel at the taking of any evidence pursuant to
subsection {1). Subsection (1) supplements and does not
limit any other procedures established by law.

{3) Within 26 30 days after arraignment in district
court or at such later time as the court may for good cause
permit, the defendant shall provide the prosecutor with a
written notice of his intention to introduce evidence at
trial of good character or the defenses of alibi,
compulsion, entrapment, justifiable use of force, or
mistaken identity or the defense that the defendant ACCUSED
did not have a particular state of mind that is an essential
element of the offense charged. The notice must specify for
éach defense the names and addresses of the persons that
will be called as witnesses at trial 1in support of the
defense. Prior to trial the defendant may SHALL, upon motion
and showing of good cause, add to the list of witnesses the
names of any additional witnesses. After the trial
commences, no witnesses may be called by the defendant in
support of these defenses unless the name of the witness is
included on the list, except for good cause shown. ANY

EVIDENCE THAT REASONABLY BECOMES AVAILABLE AFTER THE INITIAL

30 DAYS SHALL BE ADMITTED IF {SECTION 7] IS COMPLIED WITH.

(4) Simultaneously with the notice of defenses

submitted under subsection (3), the defendant shall make

-B- SB 90
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available to the prosecutor for testing, examination, or
reproduction:

{a} the names and addresses of all persons, other than
the defendant ACCUSED, whom he will call as witnesses at
trial, together with all statements made by them in
connection with the particular case;

(b} the names and addresses of experts whom he will
call at trial, teogether with the results of their physical
examinations, scientific tests, experiments, or comparisons,
including all written reports and statements made by them in
connection with the particular case; and

{c) a list of all papers, documents, photographs and
other tangible objects that he will use at trial.

(5} The defendant's obligation under this section
extends to material and information withia the pdssession or
control of the defendant or his attorneys and agents.

(6) Upon motion of the prosecutor showing that he has
substantial need in the preparation of his case for
additional material or information ndt otherwise provided
for, that he is unable without undue hardship to obtain the
substantial equivalent by other means, and that disclosure
thereof will not ‘violate the defendantts ACCUSED'S
constitutional rights, the court In its discretion may order
any person to make such material or informatioﬁ available to

him. The court may, upon request of any person affected by
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the order, vacate or modify the order if compliance would be
unreascnable or oppressive.

Section 4. Materials not subject to disclosure. (1)
Except as provided in subsection (2}, disclosure is not
required for a THE work product that-insiudess

tay~~tegat--researchr-recorda;-eorrespondence;-repertsay
or-memaranda-to-the-extent-that-they-contain--the--cpinions;
theories;-or-eonctnstons-of-the-presecuter-or-members-of-his
jegat--er——inveseigatrive-staff;-taw-enforcement-officers;-or
defense-counsei-or-his-tegat-er-investigative-staff;-or

tby-~documenta-made-by-taw--enforcement--offietatas-~for
rnternat-~communications——or-iaw-enforcement-cfficerst-fietd

notes QF THE PROSECUTING OR DEFENSE ATTORNEY.

(2) Disctosure——of--a—-work--produece-—referred--to--in
subseection-+i+-may-be-regquired-t£ TF exculpatory information

is contained ¢keretn IN THE WORK PRODUCT, THAT INFORMATION

MUST BE DISCLOSED.

(3) Disclosure of the existence cf an informant or of
the identity o©f an informant who will not be called to
testify is not required if:

(a) disclosure would result in substantial risk to the
informant or to his operaticnal effectiveness; and

(b) the failure to disclose will not infringe the
constitutional rights of the accused.

Section 5. Failure to call a witness or raise a

-8- 5B 90



%3

[=-B N

o

11
12
13
14
15
la
17
18
19
20
21
22
23
24
25

SB 0090/03

defense. The <fact that a witness' name is on a list
furnished pursuant to (this act] or that a matter contained
in a pretrial notice is not raised may not be commented upon
at trial unless the court, on motion of a party, allows such
comment after finding that the inclusion of the witness!'
name or the pretrial notice constituted an abuse of the

applicable disclosure requirement OR THAT OTHER GGOD CAUSE

IS SHOWN.

Section 6. Use of materials. Amy EXCEPT AS PROVIDED IN

46-11-401, ANY materials, INCLUDING WITNESS LISTS, furnished

to an attorney pursuant to [this act] may not be disclosed
to the public but may be disclosed to others only to the
extent necessary for the proper conduct of the case,

Section 7. Continuing duty to disclose. If at any time
after a did®losure has been made any party discovers
additional information or material that would be subject to
disclosure had it been known at the time of disclosure, such
party shall promptly notify all other parties of the
existence of the additional information or material and make
an appropriate disclosure.

Section 8. Excision and protective orders. (1) Upon a
motion of any party showing good cause, the court may at any
time order that-disclosure of the identity of any witness be
deferreé for any reasonable period of time, not to extend

beyond 5 days prior to the date set for trial, or that any
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other disclosures required by [this act] be denied,
deferred, or regulated when it finds:

(a) that the disclosure would result in a risk or harm
outweighing any usefulness of the disclosure to any party;
and -

{b) that the risk cannot be eliminated by a less
substantial restriction of discovery rights.

{2) Whenever the court finds, on motion of any party,
that only a portion of a document or other material is
discoverable under [this act], it may authorize the party
disclosing it to excise that pertion of the material which
is nondiscoverable and disclose the remainder.

{(3) On motion of the party seeking a protective or
excision order or in submitting for the court's
determination the discoverability of any material or
information, the court may permit him to present the
material or information for the inspection of the judge
alone. Counsel for all other parties are entitled to be
present when such presentation is made.

(4) If the court enters an order that any material or
any portion thereof is pnot discoverable under (this act],
the entire text of the material must be sealed and preserved
in the record in the event of an appeal.

Section 9. Sanctions. If at any time during the course

of the proceeding it is brought to the attention of the
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court that a party has failed to comply with any of the
provisions of [this act] or any order issued pursuant to
[this act], the court may impose any sanction that it finds
just under the circumstances, including but not limited to:

{1) ordering disclosure of the information not
previously disclosed;

(2) granting a continuance;

{3) ;;lding a witness, party, or counsel in contempt;

(4) precluding a party from calling a witness,
cffering evidence, or raising a defense not disclosed; or

{5) declaring a mistrial when necessary to prevent a
miscarriage of justice.

Section 10. Codificatién instruction. Sections 1
through 9 are intended to be codified as an integral part of
Title 46.

Section ll1. Repealer. Sections 46-15-301 through
46-15-303, MCA, are repealed.

-End-
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